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Notes

' Human Rights Committee, general comment No. 31 (2004), nature of the general legal obligation on

States parties, para. 7.
* Ibid., para. 8.

? Ibid., paras. 15-20. See also article 2, paragraph 3, of the International Covenant on Civil and Political
Rights; article 6 of the International Convention on the Elimination of All Forms of Racial Discrimination;
article 14 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment;
article 39 of the Convention on the Rights of the Child; article 83 of the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families; article 7 of the African
Charter on Human and Peoples’ Rights; article 25 of the American Convention on Human Rights (Pact of San
José); and article 13 of the European Convention on Human Rights. On 20 April 2005, the Commission on
Human Rights adopted the Basic principles and guidelines on the right to aremedy and reparation for victims
of grossviolations of international human rights law and serious violations of international humanitarian law,
annexed to resolution 2005/35s and recommended their adoption by the Economic and Social Council and the
Genera Assembly.

* These remedies are provided for in paragraphs 2 and 3 of the Basic Principles; the more detailed
provisions only relate to remedies in relation to gross violations of human rights law rather than to any
violation of human rights law; however, they clearly offer useful guidance.

> See, generally, the Set of Principles for the protection and promotion of human rights through action
to combat impunity (E/CN.4/Sub.2/1997/20/Rev.1); Commission resolution 1998/53; the independent
study on impunity (E/CN.4/2004/88), and the report of the independent expert to update the Set of
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Principles to combat impunity (E/CN.4/2005/102 and Add.1). Principle 1 of the Updated Set of
Principles states that “Impunity arises from afailure by States to meet their obligations to investigate
violations; to take appropriate measures in respect of the perpetrators, particularly in the area of justice,
by ensuring that those suspected of criminal responsibility are prosecuted, tried and duly punished; to
provide victims with effective remedies and to ensure that they receive reparation for the injuries
suffered; to ensure the inalienable right to know the truth about violations; and to take other necessary
steps to prevent arecurrence of violations.” The Updated Set of Principles were endorsed by the
Commission in resolution 2005/81. Human rights defenders are particularly vulnerable to the failure to
provide effective domestic remedies; see Commission resolution 2005/67 on human rights defenders,
especially paragraphs 7 and 8, and document E/CN.4/2005/101.

¢ On the subsidiary nature of international scrutiny, see e.g. Handyside v. UK, ECHR, 5493/72,
judgement of 7 December 1976, paras. 48-49.

7 Akdivar and Others v. Turkey, ECHR, 21893/93, judgement of 16 September 1996, paras. 55-77; in
the oral hearing before the Court, a representative of the Government suggested that for the Court to
accept the case would make it the court of first instance for south-east Turkey.

¥ See general comment No. 31, paras. 15-20; and Principle 19 of the Updated Set of Principles on impunity.
In recent years, the European Court of Human Rights has developed a significant body of case law onwhat is
meant by the right to an effective remedy, most notably clarifying the characteristics of an effective
investigation and the scope of the need to involve the victim in the process.

’ The Human Rights Committee often identifies the measures necessary to prevent a repetition of the
violation (general comment No. 31, para. 17). Thisis not the same thing as a formal examination of the
violation of the right to an effective domestic remedy.

' In its resolution 2005/81, the Commission invited the special rapporteurs and other mechanisms of
the Commission “to continue to give due consideration to the issue of impunity and to the updated

Principles in the discharge of their mandates” (para. 23).

""" General comment No. 31, para. 8.

"> See Commission resolution 2005/81, para. 24.

'* Commission Resolution on Human Rights and Forensic Science, E/CN.4/RES/2005/26.
' Thisis astructural problem present in most jurisdictions.

"> The need for a genuinely independent procuracy and judiciary and the need for integrity in
the judicial process has been repeatedly emphasized in Commission resolutions (see 2005/30
and 2005/33) and by the Special Rapporteur on the independence of judges and lawyers
(E/CN.4/2005/60).
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'* Thiswill not be of assistance where there is an actual conflict between national law and the treaty
obligation, but might be significant where there is no such conflict but domestic law simply does not
provide for ways of challenging the act or decision.

' There is arelationship between the admissibility requirement of exhaustion of domestic remedies and the
substantive right to an effective domestic remedy. There is no obligation to exhaust ineffective remedies,
which includes those that are unduly protracted. Where the Government asserts that domestic remedies exist
and are effective, it is necessary for the applicant to establish their ineffectiveness. Thereis a substantial body
of case law on the application of thisrulein the context of human rights proceedings.

' See, for example, article 41, paragraph 1 (f) of the International Covenant on Civil and Political
Rights, and article 4, paragraph 2, of its first Optional Protocol. There is a much clearer obligation to
cooperate in the case of human rights treaties, which envisage the possibility of fact-finding hearings;
see for example the European Convention on Human Rights, amended by Protocol 11, article 38,
paragraph 1 (a); and the American Convention on Human Rights, article 48, paragraph 1.



