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Notes

(1) For a thoughtful description of the negative impacts on indigenous peoples so often caused by
extractive industry projects, see generally, Sriking a Better Balance, Volume 1, Final Report of the
World Bank Independent Extractive Industries Review (15 January 2004). In describing the resulting
violations of indigenous rights to their lands, territories, and resources, threats to their means of
subsistence, the devastating effects of forced resettlement, the fostering of “public disorder, health
concerns, political and social instability, legal uncertainty”, and more (p. 41), the report concludes that
the failure to respect the human rights of indigenous peoples in the context of extractive industries
seriously undermines any underlying efforts to reduce poverty or achieve sustainable development (pp.
4-6, 18-23, 36-46, 50, 60).

(2) As one scholar wrote: “The principle was originally articulated in response to the

perception that during the colonial period inequitable and onerous arrangements, mainly ‘ concessions’,
had been imposed upon unwary and vulnerable governments.” Hossain, Kamal and Chowdhury,
Subrata Roy, Permanent Sovereignty Over Natural Resources in International Law, St. Martin's Press,
p. IX (1984). See also United Nations Action in the Field of Human Rights, United Nations, Centre for
Human Rights, pp. 262-263 (Geneva 1994) (noting that General Assembly resolution 3171 (XXVI11) of
17 December 1973 “resolutely supported the efforts of the developing countries and of the peoples of
the territories under colonial and racial domination and foreign occupation in their struggle to regain
effective control over their natural resources ...”) (emphasis added).
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©)] Declaration on the Right to Development, General Assembly resolution 41/128 of 4 December 1986.

(4) Like many of the United Nations resolutions regarding permanent sovereignty over natural
resources, these earlier resolutions focused on the need for international economic cooperation and
relations between developed and underdevel oped countries. See General Assembly resolution 523 (V1)
of 12 January 1952, “Integrated economic development and commercial agreements” (noting that
“underdevel oped countries have the right to determine freely the use of their natural resources ...” and
making several recommendations to foster commercial agreements with these countries to assist them
in developing their resources for both domestic use and international trade) (emphasis added); General
Assembly resolution 626 (VI11) of 21 December 1952, “Right to exploit freely natural wealth and
resources” (recognizing the rights of “peoples’ and all United Nations “Member States” to freely “use
and exploit their natural wealth and resources” and calling upon States, in their efforts to assist
underdeveloped countries, “to have due regard, consistently, with their sovereignty, to the need for
maintaining the flow of capital in conditions of security, mutual confidence and economic cooperation
among nations” and to “refrain from acts, direct or indirect, designed to impede the exercise of the
sovereignty of any Sate over its natural resources’) (emphasis added). See also General Assembly
resolution 837 (1X) of 14 December 1954, “Recommendations concerning international respect for the
right of peoples and nations to self-determination” (recognizing the right of “peoples and nations to
self-determination, including ... their permanent sovereignty over their natural wealth and resources
...” and recommending “due regard to the rights and duties of States under international law and to the
importance of encouraging international cooperation in the economic development of under-developed
countries”) (emphasis added).

As evidenced by just the few resolutions mentioned above, over the years the subject of the
right to permanent sovereignty over natural resources has not always been consistently identified in
United Nations resolutions. At times the right was vested in “underdevel oped countries’, “peoples”,
“peoples and nations” and at other times it was more expressly vested in just the “ State”. Compare the
resolutions cited above with more recent resolutions such as: General Assembly resolution 3281
(XXI1X) of 12 December 1974, “Charter of Economic Rights and Duties of States” (concerning the
“development of international economic relations on a just and equitable basis”, putting forth the
various provisions of the Charter which focus more specifically on the rights of “ States”, and affirming
inarticle 2 that: “[e]very Sate has and shall freely exercise full permanent sovereignty, including
possession, use and disposal, over al its wealth, natural resources and economic activities’) (emphasis
added). See also General Assembly resolution 3202 (S-VI) of 1 May 1974, “Programme of Action on
the Establishment of a New Economic Order” (referring in Part VII (1) (b) to the right of “developing
countries” to “their inalienable right to permanent sovereignty over natural resources’) (emphasis
added); General Assembly resolution 38/144 of 19 December 1983 “ Permanent Sovereignty over
natural resources in the occupied Palestinian and other Arab territories (emphasizing “the right of the
Palestinian and other Arab peoples whose territories are under Israeli occupation to full and effective
permanent sovereignty and control over their natural and all other resources, wealth and economic
activities’) (emphasis added); General Assembly resolution 41/128 of 4 December 1986, “Declaration
on the Right to Development” (affirming in article 1 (2) “the right of peoples, which includes, subject
to the relevant provisions of both International Covenants on Human Rights, the exercise of their
inalienable right to full sovereignty over all their natural wealth and resources”) (emphasis added).

(5) The Commission was established by General Assembly resolution 1314 (V1)

of 12 December 1958, “Recommendations concerning international respect for the right of peoples and
nations to self-determination”, was composed of nine member States, and was instructed to include
recommendations “where necessary” for the “strengthening” of permanent sovereignty over natural
resources. While the Commission no longer exists, there is currently a Special Committee on
Decolonization, otherwise known as “ Special Committee of 24" that still addresses similar matters with
respect to the right of peoples to self-determination in non-self-governing territories. See General
Assembly resolution 1654 (XV1) of 27 November 1961 (establishing the Committee) and
www.un.org/Depts/dpi/decol onizaton/main.htm.
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(6) United Nations document A/6545, at p. 18, paras. 95-101 (1966) (discussing the introduction of
article 25 to the draft International Covenant on Economic, Social, and Cultural Rights).

(7) Allan Rosas, “The Right of Self-Determination”, in Economic, Social and Cultural Rights,
A. Eide, C. Krause, A. Rosas (eds.), Martinus Nijhoff, p. 84 (1995).

(8) United Nations Document A/6545, op. cit., para. 98 (observing that the Covenant should not
condone “treaties allowing for such exploitation ... concluded under duress or other inadmissible
conditions”). See also Matthew C.R. Craven, The International Covenant on Economic, Social and
Cultural Rights, A Perspective on its Development, Clarendon Press, p. 147 (1995).

(9) See Nico Schrijver, Sovereignty over Natural Resources, Cambridge University Press, Appendix
| “United Nations resolutions and other decisions’ (1997) (providing a list of resolutions and decisions
addressing permanent sovereignty over natural resources adopted within the United Nations system
from 1952 to 1990). See also resolutions, supra note 4.

(10)  Seee.g. African Charter on Human and Peoples’ Rights, art. 21, adopted 27 June 1981, entered
into force 21 October 1986; Convention on Biological Diversity, art. 3 (5 June 1992); Stockholm
Declaration (Declaration of the United Nations Conference on the Human Environment)
(A/CONF.48/14), principle 21 (16 June 1972); Framework Convention on Climate Change, preamble,
para. 8 (9 May 1992); Rio Declaration (A/CONF.151/26) (vol. I), principle 2 (12 August 1992); Vienna
Convention on the Succession of States in Respect of Treaties (A/CONF.80/31), art. 13 (22 August
1978), as corrected by A/CONF.80/31/Corr.2 (27 October 1978), entered into force 6 November 1996.
See annex |V for text of provisions cited in this endnote.

(11)  See*“Draft international covenant on human rights; annotation”, report of the Secretary-General
(A/2929), paras. 19-21 (1 July 1955); “Draft international covenants on human rights”, report of the

Third Committee (A/3077), paras. 44-51, 57-77 (8 December, 1955); United Nations Action in the Field
of Human Rights, supra note 2, pp. 262-263, para. 2173. See generally, Schrijver, supranote 9, pp. 4-7.

(12)  A/2929, Ibid., paras. 19-21.

(13) At thistimein the drafting, article 1 (3) read “ The right of peoples to self-determination shall
also include permanent sovereignty over natural wealth and resources. In no case may a people be
deprived of its own means of subsistence on the ground of any rights that may be claimed by other
States.” lbid., para. 19.

(14)  Approved by the Sub-Commission for the Prevention of Discrimination and Protection of
Minoritiesin its resolution 1994/45. The most relevant articles are cited in annex IV and include those
which affirm the rights of indigenous peoples to own, develop, control, use, protect and conserve their
lands, territories and resources, as well as their right to self-determination.

(15)  Approved by the Inter-American Commission on Human Rights (26 February 1997). It should
be noted that for purposes of this paper, the Special Rapporteur shall make reference to the Draft
American declaration as adopted by the Inter-American Commission. However, sheis aware that in the
last two years, the former Chair of the OAS Working Group to Elaborate the Draft American
Declaration has developed another working draft, often referred to as the “Consolidated Text” of the
Chair. See OEA/Ser.K/XVI, GT/DADIN/doc.139/03 (17 June 2003). Because of its prominence in
ongoing State and indigenous peoples’ discussions, the relevant provisions of this Consolidated Text
are included in the annex.

(16)  See, for example, the discussion in A. Cassese, Self-Determination of Peoples. A Legal
Reappraisal (1994) pp. 348-364.

(17)  During the fifty-fifth session of the Sub-Commission, it was expressed that the term implies the
exercise of exclusive authority. This was echoed to a certain extent by a communication received from
the Movimiento Indigena en Jujuy, a member of the Consejo Indio de Sud América. In its submission
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the organization offered a number of reasons why the right at issue might be better expressed as “the
right of indigenous peoples to the full and permanent authority to manage and use their natural
resources” (unofficial translation).

(18)  Janeth Warden-Fernandez, “ The Permanent Sovereignty Over Natural Resources: How It Has
Been Accommodated Within the Evolving Economy”, art. 4, CEPMLP Annual Review (2000).

(19) Emmerich de Vattel, The Law of Nations, American ed. (1805), Bk. I, Ch. 1, p. 60.
(20)  Thissubject is discussed at length in Antonio Cassese’s International Law (2001) at pp. 91 ff.

(21)  Thisisevidenced by the various international agreements between States that provide for joint use of
natural resources and address matters such as transboundary resource use, transboundary pollution,
conservation and sustainable development. See Treaty of Rome of the European Union, article 1, Common
Market Law Reports 1992, Titles XV1 and XVII (25 March 1957), entry into force 1 January 1958 (creating
the European Economic Community and stressing, among other things, “harmonization” among Member
States, development cooperation, and “ prudent and rational utilization of natural resources’, and providing that
“[e]nvironmental protection requirements’ of States be “integrated into the definition and implementation of
other Community policies’); Agreement between the Government of the United States of Americaand the
Government of Canada on Air Quality, 30 1.L.M. 678, arts. Il and IV (31 March 1991) (aimed at controlling
transboundary air pollution and requiring the States parties to undertake environmental assessments, prior
notification, consultation, and as appropriate, mitigation measures when any proposed actions, activities or
projects within their jurisdiction would likely cause significant transboundary air pollution); Convention on the
Protection and Use of Transboundary Water Courses and International Lakes (Water Convention)
http://www.unece.org/env/water/text/text.htm, Helsinki (17 March 1992), entered into force 6 October 1996
(signed by 35 States and calling for various levels of cooperation in regard to the use and protection of
transboundary waters through the elaboration of agreements, cooperative exchanges, joint research,
development and monitoring, consultation, mutual assistance, and the reduction of adverse impacts from
activities arising from within the jurisdiction of the parties); Vienna Convention for the Protection of the
Ozone Layer, 26 |.L.M. 516 (1987) (recognizing in the preamble the right of Statesto “exploit their own
resources’, yet observing that “international cooperation and action” would be needed to protect the ozone,
and calling upon States to take appropriate measures to avoid human activities which would modify the ozone
and to engage in various cooperative international activities such as information exchanges and joint
scientific research and study); Antarctic Treaty, http://www.scar.org/Treaty/Treaty Text.htm

(31 December 1995) (allowing the 43 Antarctic Treaty nations to jointly use - for peaceful means - the
resources of the Antarctic for purposes of scientific investigations and conservation).

(22) 31 U.S. (6 Pet.) 515 (1832)

(23)  Ibid., pp. 519, 559-561.

(24)  Ibid., p. 520.

(25)  Ibid.

(26) 30 U.S. (5Pet.) 1(1831).

(27)  Ibid., p. 16.

(28)  Ibid., p. 20.

(29) Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978).

(30)  Judgement of the Inter-American Court of Human Rights in the Case of the Mayagna
(Sumo) Community of Awas Tingni v. the Republic of Nicaragua, IACHR, Series C, No. 79 (31 August
2001).

(31) Ibid., para. 159.
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(32) Autonomy Statute of the Regions of the Atlantic Coast of Nicaragua, Law No. 28,
Gaceta Oficial No. 238 (30 October 1987).

(33) Political Constitution of Nicaragua (1987), reformed in 1995 and 2000, arts. 5, 89, 180,
http://www.georgetown.edu/pdba/Constitutions/Nica/nicad5.html.

(34)  Seegenerally Law 445 (Ley del Régimen de |a Propiedad Comunal de los Pueblos Indigenasy
Comunidades Etnicas de las Regiones Auténomas de la Costa Atlantica y de los Rios Coco, Bocay,
Indio y Maiz), published in La Gaceta Diario Oficial, No. 16 (23 January 2003).

(35) Treaty of Waitangi (6 February 1840),
http://www.govt.nz/en/aboutnz/?id=a32f 7d70e71€9632aad1016cb343f900.

(36) IndianAct (R.S. 1985, c. I-5), at http://laws.justice.gc.ca/en/I-5/.

(37)  Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries,
adopted on 27 June 1989 by the General Conference of the International Labour Organization at its
seventy-sixth session, entry into force 5 September 1991. The countries which have ratified the
Convention are: Argentina, Bolivia, Brazil, Colombia, Costa Rica, Denmark, Dominica, Ecuador, Fiji,
Guatemala, Honduras, Mexico, the Netherlands, Norway, Paraguay, Peru and Venezuela.

(38) Sriking a Better Balance, op. cit.
(39) Ibid., p. 40.
(40)  Ibid., p. 41.
(41)  Ibid., p. 60.

(42) “"The Right of Indigenous Peoples to Permanent Sovereignty Over Genetic Resources and
Associated Indigenous Knowledge”, paper submitted by Na Koa Ikaika a Ka Lahui Hawai’i and
Indigenous Peoples Council on Biocolonialism.

(43)  Copies of legal papers submitted by the Ermineskin Band and Nation provide one example of
alleged mismanagement of trust responsibilities by Canada. In the United States, long-running
litigation against the Government charging mismanagement of Indian trust funds, such as Cobell v.
Norton, provides another example of problems relating to systems of trusteeship. Cobell v. Norton,
U.S. District Court, Washington, D.C.

(44) A resolution of the International Conference on Conflict Resolution, Peace-Building,
Sustainable Development and Indigenous Peoples (Manila, 6-8 December 2000) provides another
statement of the destructive effect of the lack of legal protection for indigenous natural resources.

(45) A member of the Sub-Commission, Mr. Yozo Yakota, at the fifty-fifth session,

on 12 August 2003, pointed out the need for the free, prior, informed consent of indigenous peoples for
development projects affecting their lives, environment, and other interests. In her final report,
“Protection of the heritage of indigenous peoples’, this Special Rapporteur called for the free, prior and
informed consent of indigenous peoples in the context of a number of “principles and guidelines’
regarding indigenous heritage (E/CN.4/Sub.2/1995/26, annex, paras. 9, 26, 28, 35, 46) (21 June 1995).
Free, prior and informed consent, or variations thereon, can also be seen articulated in the following:
ILO Convention No. 169, articles 6 and 15 (referring to obligation of States to consult with indigenous
peoples on measures which “may affect them directly”, including where States retain rights over
resources, and a clarification that such consultations should be carried out “with the objective of
achieving agreement or consent”); Inter-American Commission Report No. 27/98 (finding violation of
right to property where Nicaragua granted logging concessions on indigenous lands without the consent
of the community); Case of Maya Indigenous Community, para. 152 (finding violation of right to
property when State granted logging and oil concessions to third parties within indigenous lands
“without effective consultation with and the informed consent of the Maya people”); CERD general
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recommendation X X111 (51), para. 5 (calling upon States to take steps to return “their lands and
territories traditionally owned or otherwise inhabited or used” when they have been taken “without
their free and informed consent”); Report of the World Commission on Dams, Dams and Devel opment:
A New Framework for Decision-Making, London: Earthscan, p. 112 (2000); Sriking a Better Balance,
p. 50 (“The WBG should ensure that borrowers and clients engage in consent processes with
indigenous peoples and local communities directly affected by oil, gas, and mining projects, to obtain
their free prior and informed consent. For indigenous peoples, thisis an internationally guaranteed
right ... .”); Commentary on the Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights (E/CN.4/Sub.2/2003/38/Rev.2), sect. 10 (c) (2003)
(providing that “[T]ransnational corporations and other business enterprises shall respect the rights of
local communities affected by their activities ... respect the rights of indigenous peoples and similar
communities to own, occupy, develop, control, protect and use their lands, other natural resources ...
[and] respect the principle of free, prior and informed consent of the indigenous peoples and
communities to be affected by their development projects”).

(46)  See discussions regarding Maya Indigenous Communities; Delgamuukw; Ogoni, and
Alexkor Ltd.

(47)  Erica-lrene A. Daes, “Some Considerations on the Right of Indigenous Peoples to
Self-Determination”, 3 Transnational Law and Contemporary Problems 1 (1993).

(48)  Seethereport of the Working Group (E/CN.4/2004/81) (7 January 2004).
(49) Communication No. 155/96.
(50) Letter to the Office of the High Commissioner for Human Rights, 8 January 2004.



