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KOMUCCHA 110 [TIPABAM UEJIOBEKA
[TonkoMuccus IO MOOIIPEHUIO U 3aLUTE MPaB YeTOBEKa
[TaTpaecaT naras ceccust

[TynkT 5 b) mpenBapuTenbHON TOBECTKH JTHS

INPEJOTBPAINEHUE JUCKPUMWHALIUN

MNPEJOTBPAIIEHUE JTUCKPUMHUHALIUA U 3AIIIUTA
KOPEHHBIX HAPOJOB

ITocTOosIHHBII CYBEPCHUTET KOPCHHBIX HAPOAOB HA/l IPUPOAHBIMHU peCcypcaMu

IIpensapurenbnblii fokaan CnenuanbHoro fokiaagunka Jpuku-Upen A. [laec,

npejcTaBJeHHbI B COOTBeTCcTBHM ¢ pe3osonueii 2002/15 Moakomucenn”

1. B cBoeii pezomroruu 2001/10 TTogxomMuccHst o OOMIPEHUIO U 3AIIUTE MIPAB YeIOBEKa
npocuia r-xy Opuky-HUpen A. Jlaec noaAroTroBUTh pabouyuil JOKYMEHT 110 BOIIPOCY O
MOCTOSTHHOM CYBEPEHHTETEe KOPEHHBIX HAPOJOB HaJ/l MPUPOTHBIMHU PECYPCAMU B CBS3H C €€
UCCIIEIOBAaHUEM, TTOCBSIIIEHHBIM KOPEHHBIM HApOJaM U MX CBSI3U C 3eMJIeH
(E/CN.4/Sub.2/2001/21). TI'-xa laec npeacrasuia cBoii pabounii qoxkyment (E/CN.4/Sub.2/
2002/23) IMomkoMuCCUU HA €€ TAThACCIT YSTBEPTOI CeCcChH.

2. Ha cBoeii marpaecst yetBepToii ceccun [lomkomuccnst mocTaHOBMIIA HA3HAUUTH I-Ky Jlaec
CrnennanbHbIM JOKJIAJUUKOM I IPOBEJIEHUS UCCIEA0BAHUS 10 3TOMY BOIIPOCY HA OCHOBE
MOJITOTOBJICHHOTO €10 pabouero jgokymeHTa (pe3otonust 2002/15) u mpocwuiia ee mpeCcTaBUTh

IIpunoskeHue pacpoCTpaHAETCs TOJIBKO Ha SI3BIKE €ro MPEACTABICHUS.

GE.03-15178 (R) 280703 290703
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npeBapUTeNbHBIN JoKIa [loAKOMUCCHH HA €€ TATHIECT MATOW CECCUU, & OKOHYATEIbHBIH
JIOKJIAJI - Ha €€ MATHAECAT IecToi ceccun. KoMuccus 1o npaBaM 4eioBeka 0100puiia
HasHauenue r-xu Jlaec B ceoeM perennn 2003/110.

3. Hacrosmuit mpeaBapuTeIbHBINA JOKIIA], KOTOPBIA CIEAyeT pacCCMaTPUBATh B KOMILJIEKCE C
BBIIIIEYKA3aHHBIM pa0OYUM JTOKYMEHTOM, COJAEPKUT IPEBAPUTEIbHBIA aHAIN3 TEPMUHA
"cyBepeHUTEeT" MPUMEHUTEIBHO K KOPEHHBIM HapoAaM U IMIPUPOJHBIM pecypcam, POBEAECHHBIH
B YaCTHOCTH, C Y4€TOM 3aMEYaHUH, KOTOpPBIE OBUIN BBICKAa3aHbl HEKOTOPBIMU WICHAMHU
[TonkoMuccuy, a Takke IPUII0KEHUE, BKITIOYAOIIEE IPEIBAPUTEIBHYIO U30paHHYIO
ouborpaduro, mepedeHb COOTBETCTBYIOIMINX CYACOHBIX MPEIEIEHTOB U MOI00PKY
COOTBETCTBYIOIIUX HOPM MEKIYHAPOIHOTO MpaBa.

4.  JlonONHUTENBHBIM CBUIETEIBLCTBOM Ba)KHOCTH U MOJIE3HOCTH UCCIIE0BAHUS 110 BOIIPOCY O
IIOCTOSTHHOM CYBEPEHUTETE KOPEHHBIX HAPOI0B HaJl IPUPOAHBIMHA PECYPCAMHU CIIyKAT TEKYIUE
ne0aThl BOKPYT MpaBa KOPEHHBIX HAPOJIOB HAa CAMOOIIPE/ICIEHUE U HETaTUBHBIX MOCIEICTBHMA
JKCIUTyaTalluy IPUPOIAHBIX PECYPCOB HA TEPPUTOPHUSIX TPAJAULIMOHHOIO NMPOKUBAHUS KOPEHHBIX
HapoaoB. COOTBETCTBEHHO, IPUMHUPEHUE 3aKOHHBIX HHTEPECOB FOCYAAPCTB C
IIPEUMYILECTBEHHBIMU U IVIABHEHIIMMU ITPaBaMU KOPEHHBIX HAPOJ0B HA UX IPUPOIHBIC
pecypchl IPU3HAETCS MHOTUMH 0003peBaTesIMUA B Ka4eCTBE BayKHEHIIIEro 1 He00X0AMMOTO
niara B Jiejie yKpeIUICHHs IPaB KOPEHHBIX HAPOOB.

5.  Jluckyccuw 1o BOIMPOCY O MOCTOSSHHOM CYBEPEHHUTETE KOPEHHBIX HAPOJAOB HAJl
MPUPOTHBIMH pecypcamMu IPOXOAWIIN B paMkax Paboueil rpyIibl 0 KOPEHHBIM HapoiaM,
PaGoueit rpymnmbl o MpoeKTy ASKIapaliy O paBax KOPEHHBIX HAPOJOB, & COBCEM HEJIAaBHO - B
pamkax [locTostHHOTO hopyMa Mo BompocaM KOPEHHBIX Hapo10B. Ha mpoTshkeHuu mocieHux
JBYX JCCITHIICTHH B KOH(epeHI-3amax u 3aiax 3aceaanuii Opranuzanuu O0beTHHEHHBIX
Hauwmit rocynapcTBa-uiieHbl, IPeICTABUTENN CIIEHUATU3UPOBAHHBIX YUPEKICHUN U
nenaprameHToB Cekperapuara, He3aBUCUMBIE SKCIIEPThI, KOPEHHBIE HAPOBI U UX
MPEACTABUTENH PETYJISPHO MBITATUCH PEIIUTH JIaBHUE CIIOPBI BOKPYT 3€MJIM U PECYPCOB, C TEM
YTOOBI JOCTUYh TOHUMAHUS B OTHOIIIEHUH KOHIIETIIUU CaMOOIIPEICIICHHS COTJIaCHO
MEXIYHApOAHOMY MIPaBy M YCTAHOBUTH HOBBIE MEXaHU3MbI U METO/IbI JJII COTPYIHUYECTBA B
BOIPOCAX, KACAIOMIMXCS YCTOMUHUBOTO PAa3BUTHUS 3€MEIIb U PECYPCOB KOPEHHBIX HAPOJIOB.

6. B pesynbprare 3THX BaXKHBIX TUCKYCCHI CTAJIO SICHO, YTO PEAIbHOTO MOTUTHYECKOTO U
HKOHOMUYECKOTO CAMOOIIPEEIIEHUSI KOPEHHBIX HApOA0B HE YIAcTCs TOOUThCA JI0 TEX MOp, oKa
OHM He OYIyT IPaBOMOYHBI OCYLIECTBIATh KOHTPOJIb Ha/l CBOMMH 3€MIISIMH U TEPPUTOPHUSAMH, a
CJIEZIOBATENILHO, U MOJIb30BAaThCS BCEMHU SKOHOMUYECKUMH M MMPOYMMHU OJIaraMu, CBS3aHHBIMU C
UX IPUPOJHBIME pecypcamu. Kpome Toro, pe3yabTaToM 3THX 1e0aToOB CTAIO pacTyliee
IPU3HAHUE BO3MOXXHOCTHU JOCTHKEHMSI HaJyIexkalllero OaiaHca Me,1y HHTEpECaMU IroCy1apcTB
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H UHTCPCCAMH KOPCHHBIX HAPOJOB B KOHTCKCTC IMOOINPCHHUA U 3allIUThI UX IIpaB Ha
CaMOOIIPCACICHHUEC U Ha UX 3C€MJIN U pECYPCHI.

7. CaHKIMOHHMpOBaB HacTosulee ucciaenoBanue, Komuccus u [lonkomuccus eme pa3s
IPU3HAIN TOT (DAKT, YTO HA OCHOBE OCYKJECHHS HETATUBHBIX MOCJIEICTBUN KOJIOHUAIN3MA U
JUCKPUMMHALUU BO BCEM MUPE U MOIBITOK JIMKBUIUPOBATEH AT MOCIEIACTBUS MOKHO
BbIpa0OTaTh KOHCTPYKTUBHBIE PEIIEHHUS, KOTOPBIE IO3BOJIAT YKPEIIUTh MUP BO BCEM MHUPE U
rapaHTUPOBATh IIOJHOE PABEHCTBO U IPaBa 4EJI0BEKA JJI BCEX HAPOIOB.

8. B cBere mutana paboThl, copepxarierocs B myHkTe 10 pabodyero 10KyMeHTa, O9E€BHTHO,
ObLTO OBI IOJIE3HO PACCMOTPETH BOIIPOC O MPUMEHUMOCTH TepPMHUHA ""CYyBEpPEHUTET" K KOPEHHBIM
HapoJaM U UX IMPUPOAHBIM pecypcaM B paMKax HE3aBUCUMBIX IOCYIapCTB.

9.  3naueHme 3TOro TEPMHUHA B KOHTEKCTE MPUHIINIIA TIOCTOSHHOTO CYBEPEHUTETA HAJl
IIPUPOJHBIMH PECYPCAMH MOKHO B ILIE€JIOM OIIPEACIIUTH KaK 3aKOHHBIN IOCY1apCTBEHHBIN
KOHTPOJIb HAJl IPUPOJHBIMU PECYPCAMU WIH IIPABO PACIIOPSKATHCSA UMH, YTO, B YACTHOCTH,
ABJISIETCS] OJTHAM M3 aCIIEKTOB OCYILECTBIICHHUs IIpaBa Ha CaMOOHpelleJIeHI/Iel. B ocnHoBe 3TO0T0
NPUHITUIA JIEKUT MOJIMTHYECKOE CTPEMIIEHHE HOBBIX TOCYIapPCTB ObITh CBOOOIHBIMU OT
HECIIPaBEUIMBOM SKCILIyaTallMy CBOUX IIPUPOJHBIX PECypcoB. Bo MHOrux cirydasx Taxkas
HECIPaBEUIMBAasl dKCILUIyaTalus MOXKET JIUIINATh KOHIECTILUIO CAMOOIIPEAEIEHUS €€ PEAIbHOTO

3HayeHus. Kak oTMeTus OlMH COBPEMEHHBIN MUCATENb:

"ITocne BTOpOit MUPOBOW BOMHBI 3Ta CUTYAIMs 3aCTaBUJIa Pa3BUBAIOIINECS CTPAHBI U
HOBBIE TOCYIapCTBa, N30aBUBIINECS OT KOJIOHUATBHOTO UTa, JOOUBATHCS Pa3BUTHS HOBOTO
MEKIYHApOAHOTO MPUHIIUIIA, TPU3HAIOIIETO U 3alMIIAOIIET0 UX IpaBa Ha CBOU

IPUPOJIHBIE PECYPCHI U OOTATCTBO B X COOCTBEHHBIX CTpaHaxz' .

B 5TOM KOHTEKCTE CTAHOBUTCS SICHO, YTO TEPMHH "'CyBEepEHHUTET" Mpe/IoaraeT He KaKoe-To
abcTpakTHOE U aOCONMIOTHOE TMOHATHE, a TOCYJapCTBEHHBIH KOHTPOJIb U MPABO PACTIOPSIKATHCS
pecypcamu B paMKax OCYIIECTBIICHHs ITpaBa Ha CaMOOMpeIeNICHHE.

10. B XVI Beke TepmuH "cyBepeHHTET" 03HAYAI BHICIIYIO BIACTh B TOCYIApPCTBE, JUISl KOTOPOI
HE CYyIECTBOBAJIO HUKAKUX orpaHquHHﬁ3. OnHaKo K MOMEHTY mosiBlieHHs paboTel " The Law
of Nations' ("IIpaso nayuii") BiusTensHOTO (QPAHITY3CKOTO IoprcTa DMpuKa e BaTTens B
Hauvane XIX Beka JaHHBINA TEPMUH YK€ HE UMEJ 3TOro abCOTIOTHOTO 3HAUEHUS U B cdepe
MEXTYHApOHOTO TIpaBa ObLIO MPU3HAHO, YTO ""CYBEPEH" MOXKET HAXOJUTHCS O] 3alTUTON
Jpyroro, 0ojee MOTyIIECTBEHHOTO CyBEpEHa, He Tepsisi CBOEro "cyBepeHuTeTa".
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11. B Hamu AHM 4aCTO OTMEYAETCs, YTO MOJIHOTO CYBEpPEHUTETA HE UMEET HU O/IHO
roCyJapcTBO U YTO BCE IOCY/AapCTBa OTPAaHUYEHBI B CBOEM CYBEPEHUTETE JOrOBOPAMH U
HOpMaMHU OOBIYHOTO MEKIYHApOIHOrO IpaBa. DTOT BONPOC MOJAPOOHO 00CyKaaeTcs B

pa6ote A. Kacceca®. Taxum 06pasoM, ¢ TOUKH 3pEHHs MPABOBBIX IIPUHIIKIIOB HAYTO HE
HPEMSITCTBYET UCIIOIb30BAHUIO TEPMHUHA "CYBEpPEHUTET" MIPUMEHUTEIBHO K KOPEHHBIM Hapojam,
JEHCTBYIOIIMM B IOPSJIKE OCYIIECTBIECHHUS CBOEH TPABOMOYHOCTH B BOIIPOCAX YIPABIICHUS,
XOTS 3Ta MPAaBOMOYHOCTh MOXET OBITh OrpaHMUYEHA B PA3JIMYHBIX acleKTax. Tak, CyBEepeHUTET

KOPCHHBIX HAPOJOB IdBHO MPU3HACTCA MHOT'MMHU CTpaHaMU B pa3JINIHbIX pa1710Hax MHpa.

12. B Coepunennsix lllTaTax nHACHCKHE TUIEMEHA TPU3HAIOTCS B KAYECTBE CYBEPEHHBIX
MOJUTUYECKUX CYOBEKTOB CO BpeMeH 00pa30BaHus eiepaabHOTro MPaBUTEIbCTBA. DTH
IIPUHIIMIIBI BIIEPBHIE ObUIN MOJHOCTHIO M3JI0KEHBI B PELICHUU 110 A€y Bycmepa npomué
wmama [ocopodcus. CyTb 3TOTO Jella COCTOsIa B TOM, YTO BIACTH IITaTa J>KOpIKUSL
apeCcTOBAJIM HECKOJIBKUX MUCCUOHEPOB, KOTOPBIE MPOKUBAIN HA TEPPUTOPHUHU IILIEMEHU YEPOKU B
HapyIIeHHEe 3aKOHA 3TOTO IITaTa, TPEOYIOIIEro OT JHUIl HEMHAEHCKOT0 IPOUCX 0K ICHUS
HOJIY4UTh COOTBETCTBYIOIIEE paspelieHue y ryoepraropa mrara. Cynes Jxon Mapmanm,
CTaBIIMK aBTOPOM KOHIIEMIINU, KOTOpas siBisieTcs 3akoHoM B CoennHenHbIx llTaTax u no ceit
JI€Hb, OTMETHJI, YTO MUHJIEHIIbI BCET/1a IPU3HABAINCH KaK "OT/EIbHbIE, HE3aBUCUMBIE
MOJINTUYECKHE OOIIMHBI" M KaK TAKOBbIE OHU MPAaBOMOYHBI OCYIIECTBIISATH IPABO HA
CaMOOIIPEICIICHUE HE B CHITy KaKOTr0-JIM0O0 JeNEerupOBaHus NOJHOMOYHII CO CTOPOHBI
(enepanbHOro MPaBUTENLCTBA, @ B CUIIY M3HAYAJIBHOIO CyBepeHHUTeTa UX miueMeH. Cynabs
Mapmainn 3asBuit:

"CoryacHo yTBEpIUBLICICS TOKTPUHE ITpaBa HallUi, Oosee ciabas BiacTh,
NPUCOETUHSISICH K 00JIee CHIIbHOW BIACTH M IPUHUMAS €€ 3aIlIUTY, He JUIIAETCS CBOCH
HE3aBUCHMOCTH, CBOETO IpaBa Ha camoornpeenenue. Crnaboe rocyqapcTBo... MOXKET
BCTaTh MOJ] 3aIUTY O0JIee CHIILHOTO TOCYJapCTBa, HE Tepsis IpaBa OCYILECTBIIATh
yIpaBieHUE U He IpeKpaliasi ObITh TOCyAapCcTBOM".

13. B moamep:kky cBoe MO3HMINH Cy/bs MapIaul cChbUIaeTCsl Ha eBpONeCcKrUe IPUMEpHI U B
CBOEM 3aKJIKOYEHUU IuTUpyeT Barrens:

"T'ocynapcTBa, IUIaTsIIMe 1aHb, U IOJUYMHEHHBIE FOCY/1apCTBA, 110 ciioBaM Barrens,
KaK TaKOBbI€ HE MPEKPAIaloT ObITh CYyBEPEHHBIMH U HE3aBUCHMBIMH rOCYJapCTBaMu, MOKa

CAMOYIIpaBIICHHE ¥ CYBEPEHHAS i HE3aBUCHMAS BIACTh OCTAIOTCS B PyKaX TOCYIapcTBa’ .

14. Pemenue cynpu Mapimanna no aeny Bycmepa coriacyercst ¢ MHEHUSIMU, BbIPa)KEHHBIMU
UM TIIEPBOHAYAIILHO B PEIICHUU TI0 JIEIIy HApoOoa YyepoKu npomue wmama /[ocopodcusi, KOTOpoe
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OBLIO CBSI3aHO C MPUHSATHEM B 3TOM IITATE PsAAa 3aKOHOB, MPEIIOJIaraBIIUX JUKBUIALNIO BIACTH
4yepoku. B perenun mno stomy Aeny cyabs Mapiiamt OTMETHIL:

"WUtak, 60sbI1as 4aCTh apryMEHTAIMH, JOKA3bIBAIOIIEH, YTO YePOKU UMEIOT
IPU3HAKU TOCYapCTBEHHOCTH, MPU3HAKU NHIMBUAYAIBHOTO OJUTHYECKOTO O0IIECTBA,
OTAEIBHOTO OT APYTUX, CIIOCOOHOTO BECTH CBOM COOCTBEHHBIE JIeNa U YIPABIATH CO00iA,

110 MHEHHIO GOJIBIIMHCTBA Cy/Ieil, ObIIa COBEPIICHHO CIPABEUTHBOM "

Janee cyn npusHai, 4To mjieMeHa, pokuparonue B npezenax rpanun CoequHeHHsix Lltaros,
HE SIBJISIFOTCS "MHOCTPAHHBIMU HallUSAMU" ¢ KOHCTUTYLIMOHHBIM IIPaBOM 00OpalaThCs B
Bepxosnbliii cyn. Ho B pemiennu no aeny vepoku cyapsd Mapiiain JeHCTBUTEIBHO 3aJI0KHIT
IPUHLIMIIBI TOKTPUHBI CYBEPEHUTETA HAPOOB, BEYIIUX IJIEMEHHON 00pa3 )KU3HHU.

15. Ceroans B Coenunennbix lllTaTax 3aKkoH IpU3HAET 3a BIACTSIMU MHAEHLIEB U KOPEHHBIX
HaApOJIOB AJISICKM MHOTHE aTprOyThl CyBEepEHUTETA, BKIIIOYAs IPABO HA CYBEpEHHBI HIMMYHUTET
OT cyzebHoro npecnenoanus. IIpaBo CyBepeHHOr0 UMMYHUTETAa HEU3MEHHO MOATBEPKAATIOCH
BepxoBzbiM cynoM CoeqMHEHHBIX IlITaros’. TepmuH "cyBepeHUTET" TOJHOCTBIO IPU3HAH
ceroass B 3akoHe CoenuHeHHbIX [1ITaTOB MpUMEHNTENBHO K BIACTSIM UHEHIIEB M KOPEHHBIX

8
HapoA0B AJISICKH .

16. B cBoem HeaBHEM PEUICHUH I10 Ty 0OWUHbL A8AC MUHSHU HAPOOHOCMU MAsI2HA (CYMO)
npomue Hukapaeyag MexamepukaHCKUH CyJ1 IO MpaBaM Y€JI0BEKa, TOJIKYS MTPAaBO HA
UMYIIECTBO, 3aKPETJIEHHOE B cTaThe 21 AMEpHKaHCKON KOHBEHIIMH O MPaBax 4ejIoBeKa, YETKO
OTMETHUJI, YTO IIpaBa KOPEHHBIX HAPOJIOB HA MX 3€MJIM BKJIIOYAIOT IIPaBa Ha PECYpPChl ATUX 3EMEIb
(myHkT 153) 1 4TO 3TN IpaBa COOCTBEHHOCTH NMPUHAAJIEKAT OOIIMHE KaK KOJUIEKTUBHON
CTPYKTYpPE U OCYIIECTBISIOTCS B COOTBETCTBUU C €€ COOCTBEHHBIMU HOPMaMH OOBIYHOTO ITPaBa,
[EHHOCTSIMH, 00BIYasiMu ¥ HpaBamMu. XoTst Cy/ U He HCIIOJIb30BaJl TEPMHH "'CyBepEeHHTET",
pelIeHne 0JJHO3HAYHO MPEAIOoaraeT, 4To MEeXAyHapOJHOE IIPaBO 3aIUIIAET BEPXOBHOE WU
KOJUJIEKTUBHOE MPaBo OOIIMHBI Ha 3eMJIIO U pecypcbl. Huxecneayromias BbIAEpKKA U3 PELLICHUS

IIOMOXKET YETKO IIOHATH 3TO:

"VuuThiBasi 0COOEHHOCTH pacCMaTpUBAEMOTO Jiefia, TpeOYyeTCsl BHECTH Psil pa3bsICHEHUH B
OTHOIIIEHNH KOHIIETIIIUN COOCTBEHHOCTH B KOPEHHBIX o0mHax. Cpenu KOpeHHbBIX
HApOJIOB TPAIUIIMOHHO CYIIECTBYET OOMIMHHAS (OpMa KOJIEKTUBHON COOCTBEHHOCTH Ha
3eMJII0, KOTOpast IPEeAINoJIaraeT, YTo paBo BIaICHHs 3eMJIeil IPUHAIIEKHUT He
OTJENIEHOMY YeJIOBEKY, a TPYIIIe JIUI U UX oouHe. KopeHHbIe TpYIIEI yKe B CHITY
caMoro (akTa CBOETo CyIIECTBOBAHHS UMEIOT IPABO KUTh CBOOOJHO Ha CBOEH
COOCTBEHHOW TEPPUTOPUH; HEOOXOAMMO MPHU3HABATH HATMYME TECHBIX CBS3€H KOPEHHBIX

HApOJIOB € 3eMJIEH U MOHUMATh MX KaK (yHIAMEHTAIbHYIO OCHOBY UX KYJIBTYPBI, UX
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JYXOBHOM H3HH, UX LEJIOCTHOCTU U UX SKOHOMHUYECKOTO BbDKUBaHUA. J1JI KOPEHHBIX
OOIIMH CBSI3U C 3eMJIeH - 3TO HEe MPOCTO BOMPOC BIAJCHHS U IPOU3BOJCTBA, @ TyXOBHBIH
3JIEMEHT, KOTOPbIM OHM JIOJKHBI II0JIb30BATHCS B IIOJIHOM Mepe, UTO sABJISAETCA
HEOOXOAUMBIM JIaXKe JUI COXPaHEHHs UX KYJIbTYpHOTO HacleAus U Mepelaun ero
CIIEIyIOIINM MoKoJIeHUsAM" (yHKT 149).
17. 3axon Hukaparya 1aBHO npeycMaTpuBaeT aBTOHOMMIO MHJIEHCKHUX PETMOHOB CTpaHHlO.
Konctutynus Hukaparya Takxe 4eTKO NpU3HAET TPaAULIMOHHBIE (POPMBI OpraHU3alun
oO1iecTBa, a TaKXKe MPaBO KOPEHHBIX HAPO/I0B CaMOCTOSITENIbHO BECTU CBOM Ji€Jla HA MECTHOM
YpOBHE, MMOJICP)KUBATH CBOU OOITHMHHBIE ()OPMbI COOCTBEHHOCTH H TTOJIb30BATHCS CBOCH 3eMIICH,
B YAaCTHOCTH B cTaThsiX 5, 89 u 180. B HemaBHO NMPUHATOM 3aKOHOIATENLCTBE MO BOIPOCaM
JIeMapKaIiy 3eMelb KOPEHHBIX HAPOJ0B U COOTBETCTBYIOIIMX IPaB COOCTBEHHOCTH 3aKPETUICHO
TPH3HAHNE BIACTHBIX [TOJHOMOYMI MECTHBIX HHICHCKHX 0OmMH . Bce 9T0 KOHKpETHBIE
npuMepsl 01HOH 13 popM "cyBepeHuTeTa", KaK OH TOHUMAETCSl B COBPEMEHHOW PaBOBOM
JOKTPHHE.

18. B Hosgoii 3enmanaun KOHIENINs CyBEPEHUTETa IPUMEHUTEIHHO K KOPEHHBIM HapoaaM
MaOpH SBJISETCS YaCThI0 OPUIMATEHON MPaBOBOW CUCTEMBI TocyapctBa. Jloroop Baiitanru
MeX1y OpUTaHCKOM KOPOHOM M Maopy pacCMaTpUBAETCsl KAK OCHOBOMOJIAratouii JOKYMEHT
Hogoii 3enanauu, 1 3TOT AOTrOBOP NMPSMO U KOCBEHHO NMPEAYCMATPUBAET CYBEPEHUTET MAOPH.
Ha mecTHOM s13bIKe KOHIENIUS CYBEPEHUTETAa MAaOPU U3BECTHA MO/ Ha3BaHUEM "muHo
paneamupamanea". XOTs 3TOT TEPMUH U €r0 IPUMEHEHHE 3a4acTyIO BBI3BIBAIOT CIIOPHI, €I0
3HaUEHHUE B OOIIEM CMBICIIC MOYKHO ONPEJICUTh KaK "TJIABEHCTBYIOIIAs BIACTE". DTO APyroi
npuMep GopMbl CyBEPEHUTETA KOPEHHBIX HApOA0B, KOTOpas MpHU3HAHA U ACHCTBYET B
FOC}’I[apCTBelz.

19. B Kanazge u BoO MHOTHX JPYTHX CTpaHax MPEIyCMOTPEHO CaMOYIpaBIeHHE KOPEHHBIX
Hapo10B (B Kanane oHo npeaycMoTpeHo 3akoHOM 00 MHjIEHIIax ), Ipearnoiaramllee pa3inyHble
CTEIIEHU KOHTPOJI HAJl IPUPOAHBIMU pecypcaMu. Takue peKUMbI KOHTPOJISA Hall pecypcamu Co
CTOPOHBI OPTraHOB YIIPABJICHUA KOPCHHBIX HAPOAOB CIIYKAaT JOIIOJHUTCIBbHBIMHA IPUMEpPaAMU
pa3anyYHbIX (POPM CyBEpEHUTETA KOPEHHBIX HAPOJIOB HaJl IPUPOJAHBIMHU pECYpcaMH B paMKax

ik
CYBEpEHHBIX TOCYIAPCTB™.

20. Hakowner, Ba)XHbIE MTOJIOKEHHSI O KOHTPOJIE HaJl TPUPOJHBIMU PECYPCAMH CO CTOPOHBI
KOPEHHBIX HapOJI0B B X KOJIJIEKTUBHOM KauyeCcTBE KaK Hapo/10B cojepkaTcs B KonBeHIIun
MexnyHapoaHON OpraHM3aly TpyJa O KOPEHHBIX HapoJax U Hapo/aax, BEAYIIHX MJIEMEHHOU
00pa3 )KU3HU B HE3aBUCUMBIX cTpaHax, 1989 roma (Ne 169), kotopas paTuuIHpOBaHa CETOIHS
17 crpanamu. B wacTtHOCTH, cTaThs 15 npeaycMaTpuBaeT npaBo "HapoaoB' Ha UX NPUPOIHBIE
pecypcebl. IlyHkT 1 rmacur:
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"1l. CneuuanbHble MEpbl IPUHUMAIOTCS TSI OXPAHBI MTPaB COOTBETCTBYIOIIUX HAPOJIOB
Ha MPUPOJHBIE PECYPCHI, OTHOCSIIUECS K UX 3eMJIIM. DTH MpaBa BKIIOYAIOT IPaBO
YKa3aHHBIX HapOJI0B Ha yYacTHE B MOJIb30BAaHUH U YIIPABICHUH STUMHU PeCypcaMu U B UX
coxpaHeHuu".

OTa orpaHMuYEHHas TapaHTHsI IPaBOMOYHOCTH B BOIPOCAX KOHTPOJIS U YIIPABJIEHUS CO CTOPOHBI
KOPEHHBIX HapOoJ0B U HApOJOB, BEAYIIUX IJIEMEHHON 00pa3 )KU3HH, B paMKax rocyaapcTB
SBIISIETCS APYroi (hOpMOii CyBEpEHUTETA B HBIHEIIHEM MIOHMMAHUH 3TOTO TEpMUHA. DTa
IIPaBOMOYHOCTbH JOMOJHUTEIBHO IIPU3HAETCS B CTaThe 7, KOTOPAsi TapaHTUPYET, B YaCTHOCTH,

clemyromiee:

"1l. CooTBETCTBYIOLIME HAPOJIbl UMEIOT MIPABO PEIIATh BOIPOC BbIOOpA COOCTBEHHBIX
IPUOPUTETOB JJIS IPOLECCa Pa3BUTHS B TOM Mepe, B KAKOM OH 3aTparuBaeT UX KU3Hb, UX
BEPOBAHMS, UHCTUTYTHI, JYXOBHOE OJIaronoJiyune 1 3eMJIHM, KOTOPbIE OHU 3aHUMAIOT WU
UCTIONB3YIOT KAaKUM-ITHO0 HHBIM 00pa3oM, M MPaBo OCYIIECTBISATh KOHTPOIIb, 10 MEpe
BO3MO>KHOCTH, 3@ COOCTBEHHBIM 3KOHOMUYECKUM, COLIUAIBHBIM U KYJIbTYPHBIM

pazBuTHEM...".

B cratesx 2, 4, 5 u 6 Takke yIOMUHAIOTCS "MHCTUTYTHI" M "Ipe/ICTaBUTENbHBIE HHCTUTYTHI"
KOPEHHBIX HapOoJ0B U HapOJI0B, BEAYIIUX INIEMEHHONW 00pa3 *KU3HU. DTO JONOJHUTEIBHO
MOJIKPEIUISIET TO IOHUMAaHHUE, YTO KOPEHHbIE HApO/Ibl ¥ HApObl, BEAYIIHE MIJIEMEHHON 00pa3
KHU3HH, B PaMKax rocynapcts, patudumuposasmnx Korasenuuio Ne 169, monb3yrores mo
KpaliHell Mepe OrpaHUYeHHBIMU (POpMaMU CYBEPEHUTETA UM IIPABOMOYHOCTH B BOIIPOCAX

yIIpaBJICHUS.

21. HakoHner, noje3HO BCHOMHUTH O TOM, YTO HCCIIEJOBAHUE, CAHKITMOHUPOBAHHOE
Komuccueit u [lonkoMuccnen, UMeeT CBOEH LEIbI0 H3YYUTh BOIIPOC O IPUMEHUMOCTH WIH
aKTyaJIbHOCTH YCTaHOBJIEHHOTO IIPUHIIMIIA TOCTOSHHOTO CYBEPEHUTETA Ha/l IPUPOAHBIMU
pecypcamMu B OTHOIIEHUH KOPEHHBIX Hapo0B. OHO HE MpeAroiaraeT BEIHECEHUS KaKoTro-Tno0
3aKJIF0YEHHUS 10 3TOMY BONpoCcy. BmecTe ¢ TeM HCKiIoueHre ClloBa ""CyBEpEHUTET" U3 yKe
JTaBHO YCTaHOBHBILErOCsl MPUHIIUIIA TOCTOSIHHOTO CYBEPEHUTETA HaJl IPUPOIHBIMH peECypCcamMu
IIPUBEJIO ObI K KOHLIETITYaJIbHBIM IpoOIeMaM.
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[I. EXCERPTSFROM RELEVANT UNITED NATIONS RESOLUTIONS

General Assembly resolution 1803 (X V1) of 14 December 1962, entitled “ Permanent
sovereignty over natural resources’
113 |

“The General Assembly,

“Declares that:

“1. Theright of peoples and nations to permanent sovereignty over their natural wealth
and resources must be exercised in the interest of their national development and of the well-
being of the people of the State concerned.

“2.  Theexploration, development and disposition of such resources, as well asthe
import of the foreign capital required for these purposes, should be in conformity with the rules
and conditions which the peoples and nations freely consider to be necessary or desirable with
regard to the authorization, restriction or prohibition of such activities.
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“3. In cases where authorization is granted, the capital imported and the earnings on that
capital shall be governed by the terms thereof, by the national legidlation in force, and by
international law. The profits derived must be shared in the proportions freely agreed upon, in
each case, between the investors and the recipient State, due care being taken to ensure that there
IS no impairment, for any reason, of that State's sovereignty over its natural wealth and resources.

“4. Nationalization, expropriation or requisitioning shall be based on grounds or reasons
of public utility, security or the national interest which are recognized as overriding purely
individual or private interests, both domestic and foreign. In such cases the owner shall be paid
appropriate compensation, in accordance with the rules in force in the State taking such measures
in the exercise of its sovereignty and in accordance with international law. In any case where the
question of compensation gives rise to a controversy, the national jurisdiction of the State taking
such measures shall be exhausted. However, upon agreement by sovereign States and other
parties concerned, settlement of the dispute should be made through arbitration or international
adjudication.

“5.  Thefree and beneficial exercise of the sovereignty of peoples and nations over their
natural resources must be furthered by the mutual respect of States based on their sovereign

equality.

“6. Internationa co-operation for the economic development of devel oping countries,
whether in the form of public or private capital investments, exchange of goods and services,
technical assistance, or exchange of scientific information, shall be such asto further their
independent national development and shall be based upon respect for their sovereignty over
their natural wealth and resources.

“7. Violation of the rights of peoples and nations to sovereignty over their natural wealth
and resources is contrary to the spirit and principles of the Charter of the United Nations and
hinders the development of international co-operation and the maintenance of peace.

“8. Foreign investment agreements freely entered into by or between sovereign States
shall be observed in good faith; States and international organizations shall strictly and
conscientiously respect the sovereignty of peoples and nations over their natural wealth and
resources in accordance with the Charter and the principles set forth in the present resolution.”

General Assembly resolution 3201 (S-VI) of 1 May 1974 , entitled “ Declaration on the
Establishment of a New International Economic Order”

“4. Thenew international economic order should be founded on full respect for the
following principles:
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“(e) Full permanent sovereignty of every State over its natural resources and all
economic activities. In order to safeguard these resources, each State is entitled to
exercise effective control over them and their exploitation with means suitable to its own
situation, including the right to nationalization or transfer of ownership to its nations, this
right being an expression of the full permanent sovereignty of the State. No State may be
subjected to economic, political or any other type of coercion to prevent the free and full
exercise of thisinalienable right;

“(f) Theright of all States, territories and peoples under foreign occupation, alien and
colonia domination or apartheid to restitution and full compensation for the exploitation
and depletion of, and damages to, the natural resources and all other resources of those
States, territories, and peoples,

“(h) The right of the developing countries and the peoples of territories under
colonia and racial domination and foreign occupation to achieve their liberation and to
regain effective control over their natural resources and economic activities.”

General Assembly resolution 3281 (XX1X) of 12 December 1974 entitled
“Charter of Economic Rights and Duties of States

“Article 2

“1l. Every State has and shall freely exercise full permanent sovereignty, including
possession, use and disposal, over al its wealth, natural resources, and economic activities.

“Article 16

“1. Itistheright and duty of al States, individually and collectively, to eliminate
colonialism, apartheid, racial discrimination, neo-colonialism and all forms of foreign
aggression, occupation and domination, and the economic and social consequences thereof, as a
prerequisite for development. States which practice such coercive policies are economically
responsible to the countries, territories and peoples affected for the restitution and full
compensation for the exploitation and depletion of, and damages to, the natural and all other
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resources of those countries, territories and peoples. It isthe duty of all Statesto extend
assistance to them.”

A comprehensive list of relevant United Nations resolutions will be provided in the fina
report.

1. RELEVANT CASES

A. Permanent Court of International Justice

Portugal v. Australia (30 June 30 1995) (dissenting opinions by Judges Skubiszewski and
Weeramantry).

B. Inter-American Court of Human Rights

Case of the Mayagna (Sumo) Community of Awas Tingni v. Nicaragua (Inter-American Court of
Human Rights, 31 August 2002) (Series C, No. 79).

C. Inter-American Commission on Human Rights
Mary and Carrie Dann v. United Sates, Case 11.140, Report No. 75/02 (27 December 2002).
D. United Nations Human Rights Committee
Ominayak, Chief of the Lubicon Lake Band v. Canada (communication No. 167/1984 (1990)).
E. United States of America
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
Johnson v. M'Intosh, 21 U.S. (Wheat.) 543 (1823).
Tee-Hit-Ton Indians v. United Sates, 348 U.S. 272 (1995).
Wor cester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).
United Satesv. United States Fidelity & Guaranty Co., 309 U.S. 506 (1940).

Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).
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V. INTERNATIONAL LEGAL STANDARDS

The following compilation of standards and materialsis comprised of the most relevant
portions of various legal instruments, draft legal instruments and other relevant materials. It
contains only the main or most important legal materials that pertain to indigenous peoples and
their natural resources.

Universal Declaration of Human Rights

“Article7

“All are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any discrimination in violation
of this Declaration and against any incitement to such discrimination.”

“Article 17
“1. Everyone hastheright to own property alone as well asin association with others.

“2.  Noone shall be arbitrarily deprived of his property.”

International Convention on the Elimination of All Forms of Racial Discrimination

“Article5

“In compliance with the fundamental obligations laid down in article 2 of this Convention,
States Parties undertake to prohibit and to eliminate racial discrimination in all itsforms and to
guarantee the right of everyone, without distinction as to race, colour, or national or ethnic
origin, to equality before the law, notably in the enjoyment of the following rights:

“(v) Theright to own property alone as well asin association with others...”
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International Covenant on Civil and Political Rights

“Article 1

“1.  All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, socia and cultural
devel opment.

“2.  All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international economic co-
operation, based upon the principle of mutual benefit, and international law. In no case may a
people be deprived of its own means of subsistence.

“3.  The States Parties to the present Covenant, including those having responsibility for
the administration of Non-Self-Governing and Trust Territories, shall promote the realization of
the right of self-determination, and shall respect that right, in conformity with the provisions of
the Charter of the United Nations.”

“ Article 27

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their own
language.

International Covenant on Economic, Social, and Cultura Rights

Article1
(Same as ICCPR, above.)

International Labour Organization Convention No. 169 concerning Indigenous and Tribal
Peoples in Independent Countries (1989)

“Article4

“1. Special measures shall be adopted as appropriate for safeguarding the persons,
institutions, property, labour, cultures and environment of the peoples concerned.

“2.  Such special measures shall not be contrary to the freely-expressed wishes of the
peoples concerned.
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“3.  Enjoyment of the general rights of citizenship, without discrimination, shall not be
prejudiced in any way by such special measures.”

"Article 7

“The peoples concerned shall have the right to decide their own priorities for the process of
development asit affects their lives, beliefs, institutions and spiritual well-being and the lands
they occupy or otherwise use, and to exercise control, to the extent possible, over their own
economic, social and cultural development. In addition, they shall participate in the formulation,
implementation and evaluation of plans and programmes for national and regiona development
which may affect them directly.”

“Article 13

“1. Inapplying the provisions of this Part of the Convention Governments shall respect
the special importance for the cultures and spiritual values of the peoples concerned of their
relationship with the lands or territories, or both as applicable, which they occupy or otherwise
use, and in particular the collective aspects of this relationship.

“2.  Theuseof theterm landsin Articles 15 and 16 shall include the concept of
territories, which coversthe total environment of the areas which the peoples concerned occupy
or otherwise use.

“Article 14

“1.  Therights of ownership and possession of the peoples concerned over the lands
which they traditionally occupy shall be recognized. In addition, measures shall be taken in
appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively
occupied by them, but to which they have traditionally had access for their subsistence and
traditional activities. Particular attention shall be paid to the situation of nomadic peoples and
shifting cultivators in this respect.

“2.  Governments shall take steps as necessary to identify the lands which the peoples
concerned traditionally occupy, and to guarantee effective protection of their rights of ownership
and possession.

“3.  Adeguate procedures shall be established within the national legal system to resolve
land claims by the peoples concerned.
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“Article 15

“1. Therightsof the peoples concerned to the natural resources pertaining to their lands
shall be specially safeguarded. These rights include the right of these peoples to participate in the
use, management and conservation of these resources.

“2. In casesin which the State retains the ownership of mineral or sub-surface resources
or rights to other resources pertaining to lands, Governments shall establish or maintain
procedures through which they shall consult these peoples, with aview to ascertaining whether
and to what degree their interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining to their lands. The
peoples concerned shall wherever possible participate in the benefits of such activities, and shall
receive fair compensation for any damages which they may sustain as aresult of such activities.

“Article 16

“1. Subject to the following paragraphs of this Article, the peoples concerned shall not
be removed from the lands which they occupy.

“2. Wherethe relocation of these peoplesis considered necessary as an exceptiona
measure, such relocation shall take place only with their free and informed consent. Where their
consent cannot be obtained, such relocation shall take place only following appropriate
procedures established by national laws and regulations, including public inquiries where
appropriate, which provide the opportunity for effective representation of the peoples concerned.

“3.  Whenever possible, these peoples shall have the right to return to their traditional
lands, as soon as the grounds for relocation cease to exist.

“4.  When such return is not possible, as determined by agreement or, in the absence of
such agreement, through appropriate procedures, these peoples shall be provided in al possible
cases with lands of quality and legal status at least equal to that of the lands previously occupied
by them, suitable to provide for their present needs and future development. Where the peoples
concerned express a preference for compensation in money or in kind, they shall be so
compensated under appropriate guarantees.

“5.  Personsthus relocated shall be fully compensated for any resulting loss or injury.
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“Article 17

“1.  Procedures established by the peoples concerned for the transmission of land rights
among members of these peoples shall be respected.

“2.  The peoples concerned shall be consulted whenever consideration is being given to
their capacity to alienate their lands or otherwise transmit their rights outside their own
community.

“3. Persons not belonging to these peoples shall be prevented from taking advantage of
their customs or of lack of understanding of the laws on the part of their members to secure the
ownership, possession or use of land belonging to them.

“Article 18

“Adequate penalties shall be established by law for unauthorized intrusion upon, or use of,
the lands of the peoples concerned, and Governments shall take measures to prevent such
offences.

“Article 19

“National agrarian programmes shall secure to the peoples concerned treatment equivalent
to that accorded to other sectors of the population with regard to:

“(@) The provision of more land for these peoples when they have not the area necessary
for providing the essentials of a normal existence, or for any possible increase in their numbers;

“(b) The provision of the means required to promote the development of the lands which
these peoples already possess.”

African Charter on Human and Peoples’ Rights (Banjul Charter 1981)

“Article 14

“Theright to property shall be guaranteed. It may only be encroached upon in the interest
of public need or in the general interest of the community and in accordance with the provisions
of appropriate laws.”
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“Article 20

“1.  All peoples shall have the right to existence. They shall have the unquestionable and
inalienable right to self- determination. They shall freely determine their political status and shall
pursue their economic and social development according to the policy they have freely chosen.

“2. Colonized or oppressed peoples shall have the right to free themselves from the
bonds of domination by resorting to any means recognized by the international community.

“3. All peoples shall have the right to the assistance of the States parties to the present
Charter in their liberation struggle against foreign domination, be it political, economic or
cultural.

“Article 21

“1.  All peoples shall freely dispose of their wealth and natural resources. This right shall
be exercised in the exclusive interest of the people. In no case shall a people be deprived of it.

“2.  Incase of spoliation the dispossessed people shall have the right to the lawful
recovery of its property as well as to an adequate compensation.

“3. Thefreedisposal of wealth and natural resources shall be exercised without
prejudice to the obligation of promoting international economic cooperation based on mutual
respect, equitable exchange and the principles of international law.

“4. States partiesto the present Charter shall individually and collectively exercise the
right to free disposal of their wealth and natural resources with a view to strengthening African
unity and solidarity.

“5. States parties to the present Charter shall undertake to eliminate all forms of foreign
economic exploitation particularly that practiced by international monopolies so as to enable
their peoplesto fully benefit from the advantages derived from their national resources.

“ Article 22

“1. All peoples shall have the right to their economic, social and cultural development
with due regard to their freedom and identity and in the equal enjoyment of the common heritage
of mankind.
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“2. Statesshall have the duty, individually or collectively, to ensure the exercise of the
right to development.”

Charter of Fundamental Rights of the European Union

“Article 17

“1. Everyone hastheright to own, use, dispose of and bequeath his or her lawfully
acquired possessions. No one may be deprived of his or her possessions, except in the public
interest and in the cases and under conditions provided by law, subject to fair compensation
being paid in good time for their loss. The use of property may be regulated by law in so far as
is necessary for general interest.”

American Convention on Human Rights

“ Article 21. Right to Property

“1. Everyone hastheright to the use and enjoyment of his property. The law may
subordinate such use and enjoyment to the interest of society.”

American Declaration on the Rights and Duties of Man

“ Article XXIIl. Right to Property

“Every person has aright to own such private property as meets the essential needs
of decent living and helps to maintain the dignity of the individual and of the home.”

Committee on the Elimination of Racial Discrimination

General Recommendation X XI11 (51) on the rights of indigenous peoples,
adopted on 18 Auqust 1997

“1. Inthe practice of the Committee on the Elimination of Racial Discrimination, in
particular in the examination of reports of States parties under article 9 of the International
Convention on the Elimination of All Forms of Racia Discrimination, the situation of
indigenous peoples has always been a matter of close attention and concern. In this respect the
Committee has consistently affirmed that discrimination against indigenous peoples falls under
the scope of the Convention and that all appropriate means must be taken to combat and
eliminate such discrimination.
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“2.  The Committee, noting that the General Assembly proclaimed the International
Decade of the World's Indigenous People commencing on 10 December 1994, reaffirms that the
provisions of the International Convention on the Elimination of All Forms of Racial
Discrimination apply to indigenous peoples.

“3.  The Committee is conscious of the fact that in many regions of the world indigenous
peoples have been, and are still being, discriminated against and deprived of their human rights
and fundamental freedoms and in particular that they have lost their land and resources to
colonists, commercial companies and State enterprises. Consequently the preservation of their
culture and their historical identity has been and still is jeopardized.

“4. The Committee callsin particular upon States parties to:

“(@) Recognize and respect indigenous distinct culture, history, language and way of life
as an enrichment of the State's cultural identity and to promote its preservation;

“(b) Ensurethat members of indigenous peoples are free and equal in dignity and rights
and free from any discrimination, in particular that based on indigenous origin or identity;

“(c) Provideindigenous peoples with conditions allowing for a sustainable economic and
socia development compatible with their cultural characteristics;

“(d) Ensure that members of indigenous peoples have equal rightsin respect of effective
participation in public life and that no decisions directly relating to their rights and interests are
taken without their informed consent;

“(e) Ensure that indigenous communities can exercise their rights to practice and
revitalize their cultural traditions and customs and to preserve and to practice their languages.

“5.  The Committee especially calls upon States parties to recognize and protect the
rights of indigenous peoples to own, develop, control and use their communal lands, territories
and resources and, where they have been deprived of their lands and territories traditionally
owned or otherwise inhabited or used without their free and informed consent, to take steps to
return those lands and territories. Only when thisis for factual reasons not possible, the right to
restitution should be substituted by the right to just, fair and prompt compensation. Such
compensation should as far as possible take the form of lands and territories.
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“6. The Committee further calls upon States parties with indigenous peoplesin their
territories to include in their periodic reports full information on the situation of such peoples,
taking into account al relevant provisions of the Convention.”

Human Rights Committee

General Comment No. 23 on_article 27 (fiftieth session, 1994)

“3.2 The enjoyment of the rightsto which article 27 relates does not prejudice the
sovereignty and territorial integrity of a State party. At the same time, one or other aspect of the
rights of individuals protected under that article - for example, to enjoy a particular culture - may
consist in away of lifewhich is closely associated with territory and use of its resources. This
may particularly be true of members of indigenous communities constituting a minority.

“7.  With regard to the exercise of the cultural rights protected under article 27, the
Committee observes that culture manifestsitself in many forms, including a particular way of
life associated with the use of land resources, especialy in the case of indigenous peoples. That
right may include such traditional activities as fishing or hunting and the right to live in reserves
protected by law. The enjoyment of those rights may require positive legal measures of
protection and measures to ensure the effective participation of members of minority
communities in decisions which affect them.*

Draft United Nations declaration on the rights of indigenous peoples

“Article3

“Indigenous peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development.”

“Article 10

“Indigenous peoples shall not be forcibly removed from their lands or territories. No
relocation shall take place without the free and informed consent of the indigenous peoples
concerned and after agreement on just and fair compensation and, where possible, with the
option of return.”
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“Article 12

“Indigenous peoples have the right to practice and revitalize their cultural traditions and
customs. This includes the right to maintain, protect and devel op the past, present and future
manifestations of their cultures, such as archaeological and historical sites, artifacts, designs,
ceremonies, technologies and visual and performing arts and literature, as well as the right to the
restitution of cultural, intellectual, religious and spiritual property taken without their free and
informed consent or in violation of their laws, traditions and customs.

“Article 13

“Indigenous peoples have the right to manifest, practice, develop and teach their spiritual
and religious traditions, customs and ceremonies; the right to maintain, protect, and have access
in privacy to their religious and cultural sites; the right to the use and control of ceremonial
objects; and the right to the repatriation of human remains.

States shall take effective measures, in conjunction with the indigenous peoples concerned, to
ensure that indigenous sacred places, including buria sites, are preserved, respected and
protected.”

“Article 21

“Indigenous peoples have the right to maintain and develop their political, economic and
social systems, to be secure in the enjoyment of their own means of subsistence and
development, and to engage freely in al their traditional and other economic activities.
Indigenous peoples who have been deprived of their means of subsistence and development are
entitled to just and fair compensation.”

“Article 25

“Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and
material relationship with the lands, territories, waters and coastal seas and other resources which
they have traditionally owned or otherwise occupied or used, and to uphold their responsibilities
to future generations in this regard.

“ Article 26

“Indigenous peoples have the right to own, develop, control and use the lands and
territories, including the total environment of the lands, air, waters, coastal seas, sea-ice, flora
and fauna and other resources which they have traditionally owned or otherwise occupied or
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used. Thisincludes the right to the full recognition of their laws, traditions and customs, land-
tenure systems and institutions for the devel opment and management of resources, and the right
to effective measures by States to prevent any interference with, alienation of or encroachment
upon these rights.

“ Article 27

“Indigenous peoples have the right to the restitution of the lands, territories and resources
which they have traditionally owned or otherwise occupied or used, and which have been
confiscated, occupied, used or damaged without their free and informed consent. Where thisis
not possible, they have the right to just and fair compensation. Unless otherwise freely agreed
upon by the peoples concerned, compensation shall take the form of lands, territories and
resources equal in quality, size and legal status.

“Article 28

“Indigenous peoples have the right to the conservation, restoration and protection of the
total environment and the productive capacity of their lands, territories and resources, as well as
to assistance for this purpose from States and through international cooperation. Military
activities shall not take place in the lands and territories of indigenous peoples, unless otherwise
freely agreed upon by the peoples concerned.

“States shall take effective measures to ensure that no storage or disposal of hazardous
materials shall take place in the lands and territories of indigenous peoples.

“States shall also take effective measures to ensure, as needed, that programmes for
monitoring, maintaining and restoring the health of indigenous peoples, as devel oped and
implemented by the peoples affected by such materials, are duly implemented.

“ Article 29

“Indigenous peoples are entitled to the recognition of the full ownership, control and
protection of their cultural and intellectual property.

“They have the right to special measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human and other genetic resources, seeds,
medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and
visual and performing arts.
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“Article 30

“Indigenous peoples have the right to determine and devel op priorities and strategies for
the development or use of their lands, territories and other resources, including the right to
require that States obtain their free and informed consent prior to the approval of any project
affecting their lands, territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources. Pursuant to
agreement with the indigenous peoples concerned, just and fair compensation shall be provided
for any such activities and measures taken to mitigate adverse environmental, economic, social,
cultural or spiritua impact.

“Article 31

“Indigenous peoples, as a specific form of exercising their right to self-determination, have
the right to autonomy or self-government in matters relating to their internal and local affairs,
including culture, religion, education, information, media, health, housing, employment, social
welfare, economic activities, land and resources management, environment and entry by non-
members, as well as ways and means for financing these autonomous functions.”

Proposed American Declaration on the Rights of Indigenous Peoples

“Article VII: Right to cultural integrity

“1. Indigenous peoples have theright to their cultural integrity, and their historical and
archeological heritage, which are important both for their survival aswell as for the identity of
their members.

“2.  Indigenous peoples are entitled to restitution in respect of the property of which they
have been dispossessed, and where that is not possible, compensation on a basis not less
favourable than the standard of international law.

“3. The States shall recognize and respect indigenous ways of life, customs, traditions,
forms of social, economic and political organization, institutions, practices, beliefs and values,
use of dress, and languages.”

“ Article XI11: Right to environmental protection

“1. Indigenous peoples have the right to a safe and healthy environment, which is an
essential condition for the enjoyment of the right to life and collective well-being.
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“2.  Indigenous peoples have the right to be informed of measures which will affect their
environment, including information that ensures their effective participation in actions and
policies that might affect it.

“3. Indigenous peoples shall have the right to conserve, restore and protect their
environment, and the productive capacity of their lands, territories and resources.

“4.  Indigenous peoples have the right to participate fully in formulating, planning,
managing and applying governmental programmes of conservation of their lands, territories and
resources.

“5.  Indigenous peoples have the right to assistance from their States for purposes of
environmental protection, and may receive assistance from international organizations.

“6. The States shall prohibit and punish, and shall impede jointly with the indigenous
peoples, the introduction, abandonment, or deposit of radioactive materials or residues, toxic
substances and garbage in contravention of legal provisions; as well as the production,
introduction, transportation, possession or use of chemical, biological and nuclear weaponsin
indigenous aress.

“7.  When a State declares an indigenous territory as protected area, any lands, territories
and resources under potential or actual claim by indigenous peoples, conservation areas shall not
be subject to any natural resource development without the informed consent and participation of
the peoples concerned.”

“ Article XV. Right to self-government

“1. Indigenous peoples have theright to freely determine their political status and freely
pursue their economic, social, spiritual and cultural development , and accordingly, they have the
right to autonomy or self-government with regard to inter alia culture, religion, education,
information, media, health, housing, employment, social welfare, economic activities, land and
resource management, the environment and entry by nonmembers; and to determine ways and
means for financing these autonomous functions.”

“ Article XVII1: Traditional forms of ownership and cultural survival.
Rightsto land, territories and resources

“1. Indigenous peoples have the right to the legal recognition of their varied and specific
forms and modalities of their control, ownership, use and enjoyment of territories and property.
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“2.  Indigenous peoples have the right to the recognition of their property and ownership
rights with respect to lands, territories and resources they have historically occupied, as well as
to the use of those to which they have historically had access for their traditional activities and
livelihood.

“3. (i) Subject to 3.ii, where property and user rights of indigenous peoples arise from
rights existing prior to the creation of those States, the States shall recognize the
titles of indigenous peoples relative thereto as permanent, exclusive, inalienable,
imprescriptible and indefeasible.

“(i1)  Such titles may only be changed by mutual consent between the State and
respective indigenous peoples when they have full knowledge and appreciation of
the nature or attributes of such property.

“(iti)  Nothing in 3.1 shall be construed as limiting the right of indigenous peoplesto
attribute ownership within the community in accordance with their customs,
traditions, uses and traditional practices, nor shall it affect any collective
community rights over them.

“4. Indigenous peoples have the right to an effective legal framework for the protection
of their rights with respect to the natural resources on their lands, including the ability to use,
manage, and conserve such resources, and with respect to traditional uses of their lands, interests
in lands, and resources, such as subsistence.

“5.  Inthe event that ownership of the minerals or resources of the subsoil pertainsto the
State or that the State has rights over other resources on the lands, the Governments must
establish or maintain procedures for the participation of the peoples concerned in determining
whether the interests of these people would be adversely affected and to what extent, before
undertaking or authorizing any programme for planning, prospecting or exploiting existing
resources on their lands. The peoples concerned shall participate in the benefits of such
activities, and shall receive compensation, on a basis not less favourable than the standard of
international law for any loss which they may sustain as aresult of such activities.

“6. Unless exceptiona and justified circumstances so warrant in the public interest, the
States shall not transfer or relocate indigenous peoples without the free, genuine, public and
informed consent of those peoples, but in al cases with prior compensation and prompt
replacement of lands taken, which must be of similar or better quality and which must have the
same legal status; and with guarantee of the right to return if the causes that gave rise to the
displacement cease to exist.
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“7. Indigenous peoples have the right to the restitution of the lands, territories and
resources which they have traditionally owned or otherwise occupied or used, and which have
been confiscated, occupied, used or damaged, or when restitution is not possible, theright to
compensation on a basis not less favorable than the standard of international law.

“8. The States shall take all measures, including the use of law enforcement
mechanisms, to avert, prevent and punish, if applicable, any intrusion or use of those lands by
unauthorized persons to take possession or make use of them. The States shall give maximum
priority to the demarcation and recognition of properties and areas of indigenous use.”

Agenda 21

Chapter 26. Recognizing and strengthening the role of indigenous people and their communities

“Badisfor action

“26.1 Indigenous people and their communities have an historical relationship with their
lands and are generally descendants of the original inhabitants of such lands. In the context of
this chapter the term "lands" is understood to include the environment of the areas which the
people concerned traditionally occupy. Indigenous people and their communities represent a
significant percentage of the global population. They have developed over many generations a
holistic traditional scientific knowledge of their lands, natural resources and environment.
Indigenous people and their communities shall enjoy the full measure of human rights and
fundamental freedoms without hindrance or discrimination. Their ability to participate fully in
sustainable development practices on their lands has tended to be limited as aresult of factors of
an economic, social and historical nature. In view of the interrel ationship between the natural
environment and its sustainable development and the cultural, social, economic and physical
well-being of indigenous people, national and international efforts to implement environmentally
sound and sustainable development should recognize, accommodate, promote and strengthen the
role of indigenous people and their communities.

“26.2 Some of the goalsinherent in the objectives and activities of this programme area
are already contained in such international legal instruments as the ILO Indigenous and Tribal
Peoples Convention (No. 169) and are being incorporated into the draft universal declaration on
indigenous rights, being prepared by the United Nations Working Group on Indigenous
Populations. The International Y ear of the World's Indigenous People (1993), proclaimed by the
Genera Assembly in itsresolution 45/164 of 18 December 1990, presents a timely opportunity
to mobilize further international technical and financial cooperation.
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“Objectives
“26.3  Infull partnership with indigenous people and their communities, Governments
and, where appropriate, intergovernmental organizations should aim at fulfilling the following
objectives:
“(a) Establishment of a process to empower indigenous people and their communities

through measures that include:

“()

“(ii)

“(iii)

“(iv)

“(v)

“(vi)

Adoption or strengthening of appropriate policies and/or legal instruments at the
national level;

Recognition that the lands of indigenous people and their communities should be
protected from activities that are environmentally unsound or that the indigenous
people concerned consider to be socially and culturally inappropriate;

Recognition of their values, traditional knowledge and resource management
practices with aview to promoting environmentally sound and sustainable
devel opment;

Recognition that traditional and direct dependence on renewabl e resources and
ecosystems, including sustainable harvesting, continues to be essential to the cultural,
economic and physical well-being of indigenous people and their communities;

Development and strengthening of national dispute-resolution arrangements in
relation to settlement of land and resource-management concerns,

Support for aternative environmentally sound means of production to ensure arange
of choices on how to improve their quality of life so that they effectively participate
in sustainable development;

“(vii) Enhancement of capacity-building for indigenous communities, based on the

“(b)

adaptation and exchange of traditional experience, knowledge and resource-
management practices, to ensure their sustainable development;

Establishment, where appropriate, of arrangements to strengthen the active

participation of indigenous people and their communitiesin the national formulation of policies,
laws and programmes rel ating to resource management and other devel opment processes that
may affect them, and their initiation of proposals for such policies and programmes;
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“(c) Involvement of indigenous people and their communities at the national and local
levels in resource management and conservation strategies and other relevant programmes
established to support and review sustainable devel opment strategies, such as those suggested in
other programme areas of Agenda 21.

“Activities

“26.4 Some indigenous people and their communities may require, in accordance with
national legislation, greater control over their lands, self-management of their resources,
participation in development decisions affecting them, including, where appropriate,
participation in the establishment or management of protected areas. The following are some of
the specific measures which Governments could take:

“(@) Consider the ratification and application of existing international conventions
relevant to indigenous people and their communities (where not yet done) and provide support
for the adoption by the General Assembly of a declaration on indigenous rights;

“(b) Adopt or strengthen appropriate policies and/or legal instruments that will protect
indigenous intellectual and cultural property and the right to preserve customary and

administrative systems and practices.”

World Bank Operational Directive 4.20 (September 1991)

(Note: The World Bank is in the process of revising Operational Directive 4.20)
“Contents

“15. The development plan should be prepared in tandem with the preparation of the main
investment. In many cases, proper protection of the rights of indigenous people will require the
implementation of special project components that may lie outside the primary project's
objectives. These components can include activities related to health and nutrition, productive
infrastructure, linguistic and cultural preservation, entitlement to natural resources, and
education. The project component for indigenous peoples development should include the
following elements, as needed:

“(a) Legal Framework ... (ii) the ability of such groups to obtain access to and effectively
use the legal system to defend their rights. Particular attention should be given to the rights of
indigenous peoples to use and develop the lands that they occupy, to be protected against illegal
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intruders, and to have access to natural resources (such as forests, wildlife, and water) vital to
their subsistence and reproduction.

“(c) Land Tenure. When local |egidlation needs strengthening, the Bank should offer to
advise and assist the borrower in establishing legal recognition of the customary or traditional
land tenure systems of indigenous peoples. Where the traditional 1ands of indigenous peoples
have been brought by law into the domain of the State and where it is inappropriate to convert
traditional rightsinto those of legal ownership, aternative arrangements should be implemented
to grant long-term, renewabl e rights of custodianship and use to indigenous peoples. These steps
should be taken before the initiation of other planning steps that may be contingent on
recognized land titles.

“Preparation

“17. If itisagreedinthe IEPS (Initial Executive Project Summary) meeting that special
action is needed, the indigenous peoples development plan or project component should be
devel oped during project preparation. As necessary, the Bank should assist the borrower in
preparing terms of reference and should provide specialized technical assistance (see para. 12).
Early involvement of anthropologists and local NGOs with expertise in matters related to
indigenous peoplesis auseful way to identify mechanisms for effective participation and local
devel opment opportunities. In a project that involves the land rights of indigenous peoples, the
Bank should work with the borrower to clarify the steps needed for putting land tenure on a
regular footing as early as possible, since land disputes frequently lead to delays in executing
measures that are contingent on proper land titles (see para. 15 (c)).”

V. OTHER

Inter-American Development Bank, on-line Databank of Indigenous Legislation in Latin
America, Sustainable Development Department (established Winter 2003).
http://www.iadb.org/sds/ind/site_3152_e.htm.




