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Fishing Rights and Environmental Protection in North America and New Zealand: A
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E/CN.4/Sub.2/2003/20
page 7

Annex

SELECTED BIBLIOGRAPHY, UNITED NATIONS RESOLUTIONS, RELEVANT
CASES AND LEGAL STANDARDS CONCERNING INDIGENOUS PEOPLES
PERMANENT SOVEREIGNTY OVER NATURAL RESOURCES

|. SELECTED BIBLIOGRAPHY

Amkhan, Adnan Mohd, The Principle of Permanent Sovereignty (1982).

Anaya, S. James, Indigenous peoplesin international law. New Y ork, Oxford University Press,
1996.

Anghie, Antony, Colonialism and the Birth of International Institutions: Sovereignty, Economy,
and the Mandate System of the League of Nations, 34 N.Y.U. J. Int'l L. & Pol. 513 (Spring
2002).

, Discussion Following the Remarks of Dr. Hickey and Mr. Luff, 28 Can.-U.S. L.J. 227
(2002).

Blumm, M.C., Native Fishing Rights and Environmental Protection in North America and New
Zedland: A Comparative Analysis of Profits a Prendre and Habitat Servitudes, 8 Wisc. Int'l. L.J.
1, 30-32 (1989).

Cassese, Antonio, International Law (2001).

Charney, Jonathan I., Transnational corporations and developing public international law. Duke
Law Journal. 1983, pp. 748-788.

Chimni, B.S., The Principle of Permanent Sovereignty Over Natural Resources. Toward a
Radical Interpretation, 38 Indian J. Int'l L. 208, 214 (1998).

Cohen, Fdix, Handbook of Federal Indian Law. 1942.

Daes, Erica-Irene A., Some consideration on the rights of indigenous peoples to
self-determination. Transnational Law and Contemporary Problems 3, 1993

Daes, Erica-Irene A., Study on Indigenous Peoples and their Relationship to Land
(E/CN.4/Sub.2/2001/21).

Dattau, Riyaz, A Journey from Havanato Paris: the Fifty-year Quest for the Elusive Multilateral
Agreement on Investment, 24 Fordham Int'l L.J. 275 (Nov.-Dec., 2000).



E/CN.4/Sub.2/2003/20
page 8

Davis, Shelton H., Land rights and indigenous peoples: the role of the Inter-American
Commission on Human Rights. Cambridge, Mass., Cultural Survival, 1988.

Fawcett, J.E.S., and Parry, Audrey, Law and International Resource Conflict, Clarendon Press -
Oxford. 1981.

Gess, Karol N., Permanent Sovereignty over Natural Resources: An Analytical Review of the
United Nations Declaration and Its Genesis, 13 Int'l & Comp. L.Q. 398 (1964).

Getches, D., Wilkinson, C., Williams, R., Federal Indian law: cases and materials. West
Casebook (1998).

Hannum, Hurst, Self-determination as a human right. Virginia Journal of International Law 28,
1988.

Hasan, S. Zakariya, Sovereignty Over Natural Resources and The Search for aNew International
Order, in Legal Aspects of the New International Economic Order (1980).
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Xaver Perrez, Franz, “The Relationship Between "Permanent Sovereignty” and the Obligation
Not to Cause Transboundary Environmental Damage”, Northwestern School of Law of Lewis &
Clark College, Winter, 1996. (26 Envtl. L. 1187).

I1. EXCERPTS FROM RELEVANT UNITED NATIONS RESOLUTIONS

General Assembly resolution 1803 (X V1) of 14 December 1962, entitled “ Permanent

sovereignty over natural resources’
113 I

“The General Assembly,

“Declares that:

“1. The right of peoples and nations to permanent sovereignty over their natural
wealth and resources must be exercised in the interest of their national development and of the
well-being of the people of the State concerned.

“2. The exploration, development and disposition of such resources, as well as the
import of the foreign capital required for these purposes, should be in conformity with the rules
and conditions which the peoples and nations freely consider to be necessary or desirable with
regard to the authorization, restriction or prohibition of such activities.

“3. In cases where authorization is granted, the capital imported and the earnings on
that capital shall be governed by the terms thereof, by the national legislation in force, and by
international law. The profits derived must be shared in the proportions freely agreed upon, in
each case, between the investors and the recipient State, due care being taken to ensure that there
IS no impairment, for any reason, of that State's sovereignty over its natural wealth and resources.

“4. Nationalization, expropriation or requisitioning shall be based on grounds or
reasons of public utility, security or the national interest which are recognized as overriding
purely individual or private interests, both domestic and foreign. In such cases the owner shall be
paid appropriate compensation, in accordance with the rulesin force in the State taking such
measures in the exercise of its sovereignty and in accordance with international law. In any case
where the question of compensation gives rise to a controversy, the national jurisdiction of the
State taking such measures shall be exhausted. However, upon agreement by sovereign States
and other parties concerned, settlement of the dispute should be made through arbitration or
international adjudication.
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“b. Thefree and beneficia exercise of the sovereignty of peoples and nations over their
natural resources must be furthered by the mutua respect of States based on their sovereign equality.

“6. International co-operation for the economic development of developing countries,
whether in the form of public or private capital investments, exchange of goods and services,
technical assistance, or exchange of scientific information, shall be such asto further their
independent national development and shall be based upon respect for their sovereignty over
their natural wealth and resources.

“7.  Violation of the rights of peoples and nations to sovereignty over their natural
wealth and resources is contrary to the spirit and principles of the Charter of the United Nations
and hinders the development of international co-operation and the maintenance of peace.

“8. Foreign investment agreements freely entered into by or between sovereign States
shall be observed in good faith; States and international organizations shall strictly and
conscientiously respect the sovereignty of peoples and nations over their natural wealth and
resources in accordance with the Charter and the principles set forth in the present resolution.”

General Assembly resolution 3201 (S-VI) of 1 May 1974 , entitled “ Declaration on the
Establishment of a New I nternational Economic Order”

“4. The new international economic order should be founded on full respect for the
following principles:

“(e) Full permanent sovereignty of every State over its natural resources and all
economic activities. In order to safeguard these resources, each State is entitled to
exercise effective control over them and their exploitation with means suitable to its own
situation, including the right to nationalization or transfer of ownership to its nations, this
right being an expression of the full permanent sovereignty of the State. No State may
be subjected to economic, political or any other type of coercion to prevent the free and
full exercise of thisinalienable right;

“(f) Theright of all States, territories and peoples under foreign occupation, aien
and colonia domination or apartheid to restitution and full compensation for the
exploitation and depletion of, and damages to, the natural resources and all other
resources of those States, territories, and peoples;

“(h) The right of the developing countries and the peoples of territories under
colonial and racial domination and foreign occupation to achieve their liberation and to
regain effective control over their natural resources and economic activities.”
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General Assembly resolution 3281 (XX1X) of 12 December 1974 entitled “ Charter of Economic

Rights and Duties of States

“Article 2

“1. Every State has and shall freely exercise full permanent sovereignty, including
possession, use and disposal, over all its wealth, natural resources, and economic activities.

“Article 16

“1. It istheright and duty of all States, individually and collectively, to eliminate
colonialism, apartheid, racial discrimination, neo-colonialism and all forms of foreign
aggression, occupation and domination, and the economic and social consequences thereof, as a
prerequisite for development.  States which practice such coercive policies are economically
responsible to the countries, territories and peoples affected for the restitution and full
compensation for the exploitation and depletion of, and damages to, the natural and all other
resources of those countries, territories and peoples. It isthe duty of al Statesto extend
assi stance to them.”

A comprehensive list of relevant United Nations resolutions will be provided in the final
report.

1. RELEVANT CASES

A. Permanent Court of I nternational Justice

Portugal v. Australia (30 June 30 1995) (dissenting opinions by Judges Skubiszewski and
Weeramantry).

B. Inter-American Court of Human Rights

Case of the Mayagna (Sumo) Community of Awas Tingni v. Nicaragua (Inter-American Court of
Human Rights, 31 August 2002) (Series C, No. 79).

C. Inter-American Commission on Human Rights
Mary and Carrie Dann v. United States, Case 11.140, Report No. 75/02 (27 December 2002).
D. United Nations Human Rights Committee

Ominayak, Chief of the Lubicon Lake Band v. Canada (communication No. 167/1984 (1990)).
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E. United States of America
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
Johnson v. M'Intosh, 21 U.S. (Wheat.) 543 (1823).
Tee-Hit-Ton Indians v. United Sates, 348 U.S. 272 (1995).
Wor cester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).
United Satesv. United States Fidelity & Guaranty Co., 309 U.S. 506 (1940).

Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).

V. International Legal Standards

The following compilation of standards and materialsis comprised of the most relevant
portions of various legal instruments, draft legal instruments and other relevant materials. It
contains only the main or most important legal materials that pertain to indigenous peoples and
their natural resources.

Universal Declaration of Human Rights

“Article7
“All are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any discrimination in violation
of this Declaration and against any incitement to such discrimination.”
“Article 17
“1. Everyone has the right to own property alone as well as in association with others.

“2. No one shall be arbitrarily deprived of his property.”

International Convention on the Elimination of All Forms of Racial Discrimination

“Article5

“In compliance with the fundamental obligations laid down in article 2 of this
Convention, States Parties undertake to prohibit and to eliminate racial discrimination in al its
forms and to guarantee the right of everyone, without distinction as to race, colour, or national or
ethnic origin, to equality before the law, notably in the enjoyment of the following rights:
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“(v) Theright to own property alone as well asin association with others...”

International Covenant on Civil and Political Rights

“Article 1

“1. All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
devel opment.

“2. All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international economic
co-operation, based upon the principle of mutual benefit, and international law. In no case may a
people be deprived of its own means of subsistence.

“3. The States Parties to the present Covenant, including those having responsibility
for the administration of Non-Self-Governing and Trust Territories, shall promote the realization
of the right of self-determination, and shall respect that right, in conformity with the provisions
of the Charter of the United Nations.”

“Article 27
In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their own
language.

International Covenant on Economic, Social, and Cultural Rights

Article 1
(Same as ICCPR, above.)

International Labour Organization Convention No. 169 concerning Indigenous and Tribal
Peoplesin Independent Countries (1989)

“Article4

“1. Special measures shall be adopted as appropriate for safeguarding the persons,
ingtitutions, property, labour, cultures and environment of the peoples concerned.

“2. Such special measures shall not be contrary to the freely-expressed wishes of the
peoples concerned.

“3. Enjoyment of the genera rights of citizenship, without discrimination, shall not
be prejudiced in any way by such special measures.”
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"Article7

“The peoples concerned shall have the right to decide their own priorities for the process
of development asit affects their lives, beliefs, institutions and spiritual well-being and the lands
they occupy or otherwise use, and to exercise control, to the extent possible, over their own
economic, social and cultural development. In addition, they shall participate in the formulation,
implementation and evaluation of plans and programmes for national and regional development
which may affect them directly.”

“Article 13

“1. In applying the provisions of this Part of the Convention Governments shall
respect the special importance for the cultures and spiritual values of the peoples concerned of
their relationship with the lands or territories, or both as applicable, which they occupy or
otherwise use, and in particular the collective aspects of this relationship.

“2. The use of the term lands in Articles 15 and 16 shall include the concept of
territories, which coversthe total environment of the areas which the peoples concerned occupy
or otherwise use.

“Article 14

“1. The rights of ownership and possession of the peoples concerned over the lands
which they traditionally occupy shall be recognized. In addition, measures shall be taken in
appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively
occupied by them, but to which they have traditionally had access for their subsistence and
traditional activities. Particular attention shall be paid to the situation of nomadic peoples and
shifting cultivatorsin this respect.

“2. Governments shall take steps as necessary to identify the lands which the peoples
concerned traditionally occupy, and to guarantee effective protection of their rights of ownership
and possession.

“3.  Adeguate procedures shall be established within the national legal system to
resolve land claims by the peoples concerned.

“Article 15
“1l.  Therights of the peoples concerned to the natural resources pertaining to their
lands shall be specially safeguarded. These rights include the right of these peoples to participate

in the use, management and conservation of these resources.

“2. In cases in which the State retains the ownership of mineral or sub-surface
resources or rights to other resources pertaining to lands, Governments shall establish or
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maintain procedures through which they shall consult these peoples, with aview to ascertaining
whether and to what degree their interests would be prejudiced, before undertaking or permitting
any programmes for the exploration or exploitation of such resources pertaining to their lands.
The peoples concerned shall wherever possible participate in the benefits of such activities, and
shall receive fair compensation for any damages which they may sustain as aresult of such
activities.

“Article 16

“1. Subject to the following paragraphs of this Article, the peoples concerned shall
not be removed from the lands which they occupy.

“2. Wheretherelocation of these peoplesis considered necessary as an exceptional
measure, such relocation shall take place only with their free and informed consent. Where their
consent cannot be obtained, such relocation shall take place only following appropriate
procedures established by national laws and regulations, including public inquiries where
appropriate, which provide the opportunity for effective representation of the peoples concerned.

“3. Whenever possible, these peoples shall have the right to return to their traditional
lands, as soon as the grounds for relocation cease to exist.

“4.  When such return is not possible, as determined by agreement or, in the absence
of such agreement, through appropriate procedures, these peoples shall be provided in all
possible cases with lands of quality and legal status at least equal to that of the lands previously
occupied by them, suitable to provide for their present needs and future devel opment. Where the
peoples concerned express a preference for compensation in money or in kind, they shall be so
compensated under appropriate guarantees.

“5. Persons thus rel ocated shall be fully compensated for any resulting loss or injury.
“Article 17

“1. Procedures established by the peoples concerned for the transmission of land
rights among members of these peoples shall be respected.

“2. The peoples concerned shall be consulted whenever consideration is being given
to their capacity to alienate their lands or otherwise transmit their rights outside their own
community.

“3. Persons not belonging to these peoples shall be prevented from taking advantage
of their customs or of lack of understanding of the laws on the part of their membersto secure
the ownership, possession or use of land belonging to them.
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“Article 18

“Adeguate penalties shall be established by law for unauthorized intrusion upon, or use
of, the lands of the peoples concerned, and Governments shall take measures to prevent such
offences.

“Article 19

“National agrarian programmes shall secure to the peoples concerned treatment
equivalent to that accorded to other sectors of the population with regard to:

“(@  Theprovision of more land for these peoples when they have not the area
necessary for providing the essentials of anormal existence, or for any possible increase in their
numbers;

“(b)  Theprovision of the means required to promote the development of the lands
which these peoples already possess.”

African Charter on Human and Peoples’ Rights (Banjul Charter 1981)

“Article 14

“Theright to property shall be guaranteed. It may only be encroached upon in the interest
of public need or in the general interest of the community and in accordance with the provisions
of appropriate laws.”

“Article 20

“1.  All peoplesshall have the right to existence. They shall have the unquestionable
and inalienable right to self- determination. They shall freely determine their political status and
shall pursue their economic and social development according to the policy they have freely
chosen.

“2. Colonized or oppressed peoples shall have the right to free themselves from the
bonds of domination by resorting to any means recognized by the international community.

“3.  All peoples shall have the right to the assistance of the States parties to the present
Charter in their liberation struggle against foreign domination, be it political, economic or
cultural.

“Article 21
“1l.  All peoplesshall freely dispose of their wealth and natural resources. Thisright

shall be exercised in the exclusive interest of the people. In no case shall a people be deprived
of it.
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“2. In case of spoliation the dispossessed people shall have the right to the lawful
recovery of its property as well as to an adequate compensation.

“3. The free disposal of wealth and natural resources shall be exercised without
prejudice to the obligation of promoting international economic cooperation based on mutual
respect, equitable exchange and the principles of international law.

“4. States parties to the present Charter shall individually and collectively exercise
theright to free disposal of their wealth and natural resources with aview to strengthening
African unity and solidarity.

“5. States parties to the present Charter shall undertake to eliminate all forms of
foreign economic exploitation particularly that practiced by international monopolies so asto
enable their peoplesto fully benefit from the advantages derived from their national resources.

“ Article 22

“1.  All peoplesshall have the right to their economic, social and cultural devel opment
with due regard to their freedom and identity and in the equal enjoyment of the common heritage
of mankind.

“2. States shall have the duty, individually or collectively, to ensure the exercise of
the right to development.”

Charter of Fundamental Rights of the European Union

“Article 17

“1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully
acquired possessions.  No one may be deprived of hisor her possessions, except in the public
interest and in the cases and under conditions provided by law, subject to fair compensation
being paid in good time for their loss.  The use of property may be regulated by law in so far
asisnecessary for general interest.”

American Convention on Human Rights

“ Article 21. Right to Property

“1. Everyone has the right to the use and enjoyment of his property. The law may
subordinate such use and enjoyment to the interest of society.”
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American Declaration on the Rights and Duties of Man

“ Article XXIII. Right to Property
“Every person has aright to own such private property as meets the essential
needs of decent living and helps to maintain the dignity of the individual and of the
home.”

Committee on the Elimination of Racial Discrimination

General Recommendation X XI11 (51) on the rights of indigenous peoples,
adopted on 18 August 1997

“1. In the practice of the Committee on the Elimination of Racial Discrimination, in
particular in the examination of reports of States parties under article 9 of the International
Convention on the Elimination of All Forms of Racial Discrimination, the situation of
indigenous peoples has always been a matter of close attention and concern. In this respect the
Committee has consistently affirmed that discrimination against indigenous peoples falls under
the scope of the Convention and that all appropriate means must be taken to combat and
eliminate such discrimination.

“2. The Committee, noting that the General Assembly proclaimed the International
Decade of the World's Indigenous People commencing on 10 December 1994, reaffirms that the
provisions of the International Convention on the Elimination of All Forms of Racial
Discrimination apply to indigenous peoples.

“3. The Committee is conscious of the fact that in many regions of the world
indigenous peoples have been, and are still being, discriminated against and deprived of their
human rights and fundamental freedoms and in particular that they have lost their land and
resources to colonists, commercial companies and State enterprises. Consequently the
preservation of their culture and their historical identity has been and still is jeopardized.

“4. The Committee callsin particular upon States parties to:

“(@ Recognize and respect indigenous distinct culture, history, language and way of
life as an enrichment of the State's cultural identity and to promote its preservation;

“(b)  Ensurethat members of indigenous peoples are free and equal in dignity and
rights and free from any discrimination, in particular that based on indigenous origin or identity;

“(c)  Provideindigenous peoples with conditions allowing for a sustainable economic
and social development compatible with their cultural characteristics,
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“(d)  Ensurethat members of indigenous peoples have equal rights in respect of
effective participation in public life and that no decisions directly relating to their rights and
interests are taken without their informed consent;

“(e) Ensurethat indigenous communities can exercise their rights to practice and
revitalize their cultural traditions and customs and to preserve and to practice their languages.

“5. The Committee especially calls upon States parties to recognize and protect the
rights of indigenous peoples to own, develop, control and use their communal lands, territories
and resources and, where they have been deprived of their lands and territories traditionally
owned or otherwise inhabited or used without their free and informed consent, to take steps to
return those lands and territories. Only when thisis for factual reasons not possible, the right to
restitution should be substituted by the right to just, fair and prompt compensation. Such
compensation should as far as possible take the form of lands and territories.

“6.  The Committee further calls upon States parties with indigenous peoplesin their
territories to include in their periodic reports full information on the situation of such peoples,
taking into account al relevant provisions of the Convention.”

Human Rights Committee

General Comment No. 23 on _ article 27 (fiftieth session, 1994)

“3.2 Theenjoyment of the rightsto which article 27 relates does not prejudice the
sovereignty and territorial integrity of a State party. At the same time, one or other aspect of the
rights of individuals protected under that article - for example, to enjoy a particular culture - may
consist in away of lifewhich is closely associated with territory and use of its resources. This
may particularly be true of members of indigenous communities constituting a minority.

“7.  Withregard to the exercise of the cultural rights protected under article 27, the
Committee observes that culture manifestsitself in many forms, including a particular way of
life associated with the use of land resources, especially in the case of indigenous peoples. That
right may include such traditional activities as fishing or hunting and the right to live in reserves
protected by law. The enjoyment of those rights may require positive legal measures of
protection and measures to ensure the effective participation of members of minority
communities in decisions which affect them.*
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Draft United Nations declaration on the rights of indigenous peoples

“Article3

“Indigenous peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
devel opment.”

“Article 10

“Indigenous peoples shall not be forcibly removed from their lands or territories. No
rel ocation shall take place without the free and informed consent of the indigenous peoples
concerned and after agreement on just and fair compensation and, where possible, with the

option of return.”

“Article 12

“Indigenous peoples have the right to practice and revitalize their cultural traditions and
customs. This includes the right to maintain, protect and devel op the past, present and future
manifestations of their cultures, such as archaeological and historical sites, artifacts, designs,
ceremonies, technologies and visual and performing arts and literature, as well astheright to the
restitution of cultural, intellectual, religious and spiritual property taken without their free and
informed consent or in violation of their laws, traditions and customs.

“Article 13

“Indigenous peoples have the right to manifest, practice, develop and teach their spiritual
and religious traditions, customs and ceremonies; the right to maintain, protect, and have access
in privacy to their religious and cultural sites; the right to the use and control of ceremonial
objects; and the right to the repatriation of human remains.

States shall take effective measures, in conjunction with the indigenous peoples concerned, to
ensure that indigenous sacred places, including burial sites, are preserved, respected and
protected.”

“Article 21

“Indigenous peoples have the right to maintain and develop their political, economic and
social systems, to be secure in the enjoyment of their own means of subsistence and
development, and to engage freely in all their traditional and other economic activities.
Indigenous peoples who have been deprived of their means of subsistence and development are
entitled to just and fair compensation.”
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“Article 25

“Indigenous peoples have the right to maintain and strengthen their distinctive spiritual
and material relationship with the lands, territories, waters and coastal seas and other resources
which they have traditionally owned or otherwise occupied or used, and to uphold their
responsibilities to future generations in this regard.

“ Article 26

“Indigenous peoples have the right to own, develop, control and use the lands and
territories, including the total environment of the lands, air, waters, coastal seas, sea-ice, flora
and fauna and other resources which they have traditionally owned or otherwise occupied or
used. Thisincludes the right to the full recognition of their laws, traditions and customs,
land-tenure systems and institutions for the development and management of resources, and the
right to effective measures by Statesto prevent any interference with, alienation of or
encroachment upon these rights.

“Article 27

“Indigenous peoples have the right to the restitution of the lands, territories and resources
which they have traditionally owned or otherwise occupied or used, and which have been
confiscated, occupied, used or damaged without their free and informed consent. Where thisis
not possible, they have the right to just and fair compensation. Unless otherwise freely agreed
upon by the peoples concerned, compensation shall take the form of lands, territories and
resources equal in quality, size and legal status.

“Article 28

“Indigenous peoples have the right to the conservation, restoration and protection of the
total environment and the productive capacity of their lands, territories and resources, as well as
to assistance for this purpose from States and through international cooperation. Military
activities shall not take place in the lands and territories of indigenous peoples, unless otherwise
freely agreed upon by the peoples concerned.

“ States shall take effective measures to ensure that no storage or disposal of hazardous
materials shall take place in the lands and territories of indigenous peoples.

“States shall also take effective measures to ensure, as needed, that programmes for
monitoring, maintaining and restoring the health of indigenous peoples, as devel oped and
implemented by the peoples affected by such materials, are duly implemented.
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“Article 29

“Indigenous peoples are entitled to the recognition of the full ownership, control and
protection of their cultural and intellectual property.

“They have the right to special measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human and other genetic resources, seeds,
medi cines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and
visual and performing arts.

“Article 30

“Indigenous peoples have the right to determine and devel op priorities and strategies for
the development or use of their lands, territories and other resources, including the right to
require that States obtain their free and informed consent prior to the approval of any project
affecting their lands, territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources. Pursuant to
agreement with the indigenous peoples concerned, just and fair compensation shall be provided
for any such activities and measures taken to mitigate adverse environmental, economic, social,
cultural or spiritual impact.

“Article 31

“Indigenous peoples, as a specific form of exercising their right to self-determination,
have the right to autonomy or self-government in matters relating to their internal and local
affairs, including culture, religion, education, information, media, health, housing, employment,
socia welfare, economic activities, land and resources management, environment and entry by
non-members, as well as ways and means for financing these autonomous functions.”

Proposed American Declaration on the Rights of |ndigenous Peoples

“ Article VII: Right to cultural integrity

“1. Indigenous peoples have the right to their cultural integrity, and their historical
and archeological heritage, which are important both for their survival as well asfor the identity
of their members.

“2. Indigenous peoples are entitled to restitution in respect of the property of which
they have been dispossessed, and where that is not possible, compensation on a basis not less
favourabl e than the standard of international law.

“3. The States shall recognize and respect indigenous ways of life, customs,
traditions, forms of social, economic and political organization, institutions, practices, beliefs
and values, use of dress, and languages.”
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“ Article XI11: Right to environmental protection

“1. Indigenous peoples have the right to a safe and healthy environment, which isan
essential condition for the enjoyment of the right to life and collective well-being.

“2. Indigenous peoples have the right to be informed of measures which will affect
their environment, including information that ensures their effective participation in actions and
policies that might affect it.

“3. Indigenous peoples shall have the right to conserve, restore and protect their
environment, and the productive capacity of their lands, territories and resources.

“4. Indigenous peoples have the right to participate fully in formulating, planning,
managing and applying governmental programmes of conservation of their lands, territories and
resources.

“5. Indigenous peoples have the right to assistance from their States for purposes of
environmental protection, and may receive assistance from international organizations.

“6. The States shall prohibit and punish, and shall impede jointly with the indigenous
peoples, the introduction, abandonment, or deposit of radioactive materials or residues, toxic
substances and garbage in contravention of legal provisions; as well as the production,
introduction, transportation, possession or use of chemical, biological and nuclear weaponsin
indigenous aress.

“7.  When a State declares an indigenous territory as protected area, any lands,
territories and resources under potential or actual claim by indigenous peoples, conservation
areas shall not be subject to any natural resource development without the informed consent and
participation of the peoples concerned.”

“ Article XV. Right to self-government

“1. Indigenous peoples have the right to freely determine their political status and
freely pursue their economic, social, spiritual and cultural development , and accordingly, they
have the right to autonomy or self-government with regard to inter alia culture, religion,
education, information, media, health, housing, employment, social welfare, economic activities,
land and resource management, the environment and entry by nonmembers; and to determine
ways and means for financing these autonomous functions.”

“ Article XVII1: Traditional forms of ownership and cultural survival. Rights to land, territories
and resources
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“1. Indigenous peoples have the right to the legal recognition of their varied and
specific forms and modalities of their control, ownership, use and enjoyment of territories and

property.

“2. Indigenous peoples have the right to the recognition of their property and
ownership rights with respect to lands, territories and resources they have historically occupied,
aswell asto the use of those to which they have historically had access for their traditional
activities and livelihood.

“3. (1) Subject to 3.ii, where property and user rights of indigenous peoples arise
from rights existing prior to the creation of those States, the States shall
recognize the titles of indigenous peoples relative thereto as permanent,
exclusive, inalienable, imprescriptible and indefeasible.

“(if)  Such titles may only be changed by mutual consent between the State and
respective indigenous peoples when they have full knowledge and
appreciation of the nature or attributes of such property.

“(iii)  Nothing in 3.1 shall be construed as limiting the right of indigenous
peoples to attribute ownership within the community in accordance with
their customs, traditions, uses and traditional practices, nor shall it affect
any collective community rights over them.

“4. Indigenous peoples have the right to an effective legal framework for the
protection of their rights with respect to the natural resources on their lands, including the ability
to use, manage, and conserve such resources; and with respect to traditional uses of their lands,
interests in lands, and resources, such as subsistence.

“5. In the event that ownership of the minerals or resources of the subsoil pertainsto
the State or that the State has rights over other resources on the lands, the Governments must
establish or maintain procedures for the participation of the peoples concerned in determining
whether the interests of these people would be adversely affected and to what extent, before
undertaking or authorizing any programme for planning, prospecting or exploiting existing
resources on their lands. The peoples concerned shall participate in the benefits of such
activities, and shall receive compensation, on a basis not less favourabl e than the standard of
international law for any loss which they may sustain as aresult of such activities.

“6. Unless exceptional and justified circumstances so warrant in the public interest,
the States shall not transfer or rel ocate indigenous peoples without the free, genuine, public and
informed consent of those peoples, but in al cases with prior compensation and prompt
replacement of lands taken, which must be of similar or better quality and which must have the
same legal status; and with guarantee of the right to return if the causes that gave rise to the
displacement cease to exist.
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“7. Indigenous peoples have the right to the restitution of the lands, territories and
resources which they have traditionally owned or otherwise occupied or used, and which have
been confiscated, occupied, used or damaged, or when restitution is not possible, theright to
compensation on a basis not less favorable than the standard of international law.

“8.  The States shall take all measures, including the use of law enforcement
mechanisms, to avert, prevent and punish, if applicable, any intrusion or use of those lands by
unauthorized persons to take possession or make use of them. The States shall give maximum
priority to the demarcation and recognition of properties and areas of indigenous use.”

Agenda 21

Chapter 26. Recognizing and strengthening the role of indigenous people and their communities

“Basis for action

“26.1 Indigenous people and their communities have an historical relationship with their
lands and are generally descendants of the original inhabitants of such lands. In the context of
this chapter the term "lands" is understood to include the environment of the areas which the
people concerned traditionally occupy. Indigenous people and their communities represent a
significant percentage of the global population. They have developed over many generations a
holistic traditional scientific knowledge of their lands, natural resources and environment.
Indigenous people and their communities shall enjoy the full measure of human rights and
fundamental freedoms without hindrance or discrimination. Their ability to participate fully in
sustainable development practices on their lands has tended to be limited as aresult of factors of
an economic, social and historical nature. In view of the interrel ationship between the natural
environment and its sustainable development and the cultural, social, economic and physical
well-being of indigenous people, national and international efforts to implement environmentally
sound and sustainable development should recognize, accommodate, promote and strengthen the
role of indigenous people and their communities.

“26.2 Some of the goalsinherent in the objectives and activities of this programme area
are already contained in such international legal instruments as the ILO Indigenous and Tribal
Peoples Convention (No. 169) and are being incorporated into the draft universal declaration on
indigenous rights, being prepared by the United Nations Working Group on Indigenous
Populations. The International Y ear of the World's Indigenous People (1993), proclaimed by the
Genera Assembly in its resolution 45/164 of 18 December 1990, presents a timely opportunity
to mobilize further international technical and financial cooperation.

“Objectives

“26.3 In full partnership with indigenous people and their communities, Governments
and, where appropriate, intergovernmental organizations should aim at fulfilling the following
objectives:
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“(@ Establishment of a process to empower indigenous people and their communities
through measures that include:

“(i)  Adoption or strengthening of appropriate policies and/or legal instruments at the
national level;

“(iil)  Recognition that the lands of indigenous people and their communities should be
protected from activities that are environmentally unsound or that the indigenous
people concerned consider to be socially and culturally inappropriate;

“(iii) Recognition of their values, traditional knowledge and resource management
practices with aview to promoting environmentally sound and sustainable
devel opment;

“(iv) Recognition that traditional and direct dependence on renewabl e resources and
ecosystems, including sustainable harvesting, continues to be essential to the
cultural, economic and physical well-being of indigenous people and their
communities;

“(v) Development and strengthening of national dispute-resolution arrangementsin
relation to settlement of land and resource-management concerns,

“(vi) Support for aternative environmentally sound means of production to ensure a
range of choices on how to improve their quality of life so that they effectively
participate in sustainable devel opment;

“(vii) Enhancement of capacity-building for indigenous communities, based on the
adaptation and exchange of traditional experience, knowledge and
resource-management practices, to ensure their sustainable devel opment;

“(b) Establishment, where appropriate, of arrangements to strengthen the active
participation of indigenous people and their communities in the national formulation of policies,
laws and programmes rel ating to resource management and other development processes that
may affect them, and their initiation of proposals for such policies and programmes;

“(c) Involvement of indigenous people and their communities at the national and local
levels in resource management and conservation strategies and other relevant programmes
established to support and review sustainable devel opment strategies, such as those suggested in
other programme areas of Agenda 21.

“Activities
“26.4 Some indigenous people and their communities may require, in accordance with

national legislation, greater control over their lands, self-management of their resources,
participation in development decisions affecting them, including, where appropriate,
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participation in the establishment or management of protected areas. The following are some of
the specific measures which Governments could take:

“(@  Consider the ratification and application of existing international conventions
relevant to indigenous people and their communities (where not yet done) and provide support
for the adoption by the General Assembly of a declaration on indigenous rights;

“(b)  Adopt or strengthen appropriate policies and/or legal instruments that will protect
indigenous intellectual and cultural property and the right to preserve customary and
administrative systems and practices.”

World Bank Operational Directive 4.20 (September 1991)

(Note: The World Bank is in the process of revising Operational Directive 4.20)
“Contents

“15. The development plan should be prepared in tandem with the preparation of the
main investment. In many cases, proper protection of the rights of indigenous people will require
the implementation of special project components that may lie outside the primary project's
objectives. These components can include activities related to health and nutrition, productive
infrastructure, linguistic and cultural preservation, entitlement to natural resources, and
education. The project component for indigenous peoples development should include the
following elements, as needed:

“(a) Legal Framework ... (ii) the ability of such groups to obtain accessto and effectively
use the legal system to defend their rights. Particular attention should be given to the rights of
indigenous peoples to use and develop the lands that they occupy, to be protected against illegal
intruders, and to have access to natural resources (such as forests, wildlife, and water) vital to
their subsistence and reproduction.

“(c) Land Tenure. When local legidation needs strengthening, the Bank should offer to
advise and assist the borrower in establishing legal recognition of the customary or traditional
land tenure systems of indigenous peoples. Where the traditional 1ands of indigenous peoples
have been brought by law into the domain of the State and where it isinappropriate to convert
traditional rightsinto those of legal ownership, aternative arrangements should be implemented
to grant long-term, renewabl e rights of custodianship and use to indigenous peoples. These steps
should be taken before the initiation of other planning steps that may be contingent on
recognized land titles.
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“Preparation

“17. Ifitisagreedinthe IEPS (Initia Executive Project Summary) meeting that
specia action is needed, the indigenous peoples development plan or project component should
be developed during project preparation. As necessary, the Bank should assist the borrower in
preparing terms of reference and should provide specialized technical assistance (see para. 12).
Early involvement of anthropologists and local NGOs with expertise in matters related to
indigenous peoples is a useful way to identify mechanisms for effective participation and local
devel opment opportunities. In a project that involves the land rights of indigenous peoples, the
Bank should work with the borrower to clarify the steps needed for putting land tenure on a
regular footing as early as possible, since land disputes frequently lead to delays in executing
measures that are contingent on proper land titles (see para. 15 (c)).”

V.OTHER

Inter-American Development Bank, on-line Databank of Indigenous Legislation in Latin
America, Sustainable Development Department (established Winter 2003).
http://www.iadb.org/sds/ind/site_3152_e.htm.




