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The world has never before seen a greater need to protect the rights of the child, with
the focus being on internationd protection that is afforded to them. The Convention
on the Rights of the Child is regarded as a huge milestone for the protection of
children’srights, containing vast potentid and can no doubt be consdered asan
encouraging development. However despite the efforts made on an internationd leve,
there is a concern that the progress made is Smply not far reaching enough.
Furthermore in order for successto be achieved a an internationd leve, greater co-
operation and commitment is needed on aregiond levd.

A fundamenta concept for any legidation, convention or protocal isto ensure that the
‘best interests of the child’ are at the forefront, which therefore transcends beyond
frontiers and boundaries. At the same time due importance needs to be gven to take
‘account of traditions and cultural vaues of each people in order for children to grow
and develop in a harmonious environment’.

These principles have been highlighted in a recent UK- Pakistan Judicid Conference
On child and Family Law, in particular addressing three key issues facing people of
Pakigani and Kashmiri origin, these being ‘ Enabling Cross jurisdictiond contact of
children, responding to child abduction, and marriages formed under Duress and
forced marriages .

This conference convened by the Royd Court of Justice and atended by Chief Jugtice
of Pakigan Sheikh Riaz Ahmed, Supreme Court judges, Justice Munir A Sheikh,
Judtice Nazim Hussain Siddiqui and Jugtice Mian Muhammead Ajmd, Justice Sabih
uddin Ahmed of Sindh High Court, Justice Tassaduq Hussain Shah Jillani of Lahore
High Court and Chief Justice of Azad Kashmir High Court Justice Manzoor Hussain
Gilani aswell as Dame Elizabeth Butler-Soss DBE presdent of the Family Divison

of the High Court (England and Wales) isthe firgt of itskind.

It is an encouraging step towards co-operation between the two countries, concerning
children. Thisis particularly sgnificant, as the numerica presence of people of
Pakigan and Kashmiri origin remains a domineering influence in many mgor ditiesin
the United Kingdom and unlike many other societies the role of parents, children and
the date in the UK, Pakistan, and Azad Kashmir meet on many commondlities
Therefore the approach of the judiciary in these countries has a common and
indisputable approach to ensure the ‘best interest of the child'.

Agan thereisauniversd common concern dipulated in the preamble of the
Convention on the Rights of the Child 1989, which in practice needs to be interwoven
with regiond efforts.

The conference in the UK sought to achieve this objective by exchanging arange of
perspectives and ideas between the two judiciaries on the fadilitation of child contact
between UK and Pakistan based parents, with the ultimate aim being to agreeing an
informa protocol enabling cross-jurisdictiona contact for the children.

As acknowledged in today’ s societies, children’s entitlements from their parents and
the respongihilities of parents towards their children do not terminate upon the
dissolution of marriage.
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Accordingly children are entitled to have * provisons made for them when amarriage
is dissolved. Further any such provisions extend beyond financid interests and

include the crucid parenta bond. Therefore during such an emotiona and highly
charged situation, a compromise on the grounds of reason and baance should be
directed in securing ‘the best interest and welfare of the child’. Consequently thereis
an emerging role for the Pakistan and UK judiciary to encourage and facilitate contact
between UK and Pakistan based parents, with an informa contact providing for such
contact for the benefit of the children. In order for any such protocol to work it needs
to be framed by incorporating two essentid principles, * the best interest and welfare
of the child” aswell asincorporating the ‘traditiona and cultura vaues of the person
for their protection and harmonious devel opment of the child.

In this ever changing society with advanced technology, it is essentid thet this be
reflected in the methods used to facilitate crossjurisdictiona contact. A second issue
of concern, which is of particular concern to the UK, Pakistani and other
Commonwedth countries, isthat of responding to child abduction. It has been
suggested that a common wedth approach should be taken to tackle such issues both
speedily and effectively, given the Smilarity in culture, cusom and higtory. Thisis
primarily to minimise the psychologica damage that can occur when achild is
digolaced from its normd environment and surroundings.

Accordingly it is preventative measures which should take precedence, such as
maximum contact between parent, as well as reassuring the contesting parents of their
common free access to the child, and a need to inculcate in them the desire to keep the
child’'s best interest and wefare as a common interest, thus leaving the possibility of
such action as alast resort.

Itisaso vitd to understand thet children born to Parents of Pakistani or Kashmiri
origin in the United Kingdom should not suffer for the lack of understanding of both
the English law and the Shariah [Idamic Law]. It dso needs to be highlighted that
Idamic Law provides for acommonwedth gpproach in the form of seeking ‘ljma on
an issue and on judicid progress. According to the Quran * Justice is a command of
Allah and whosoever violaes it faces grievous punishment’, the emphadis being
therefore to judge judtly and to give priority to human wefare. Thisindudes
maintaining repect for persons through various socid arangements that arein the
common intere of dl members

An essentid ingredient in child abduction casesis the need for a sengtive approach to
traditiond and various religious bdliefs, requiring consultation, co-operation and
mediaion between dl parties. The courts should agree on aset of guidelines
incorporating abody of internationa research on the effect of separation of a child
fromitshiologica parent and what distress sgnasto look out for in very young
children who cannot express their wishes.

Itiscruda that in our changing society where traditiona norms are dowly being
departed from, with the increase in cross cultura marriages, cross jurisdictiond legd
issues will arise with grester frequency and need to be tackled with greater if not

equa speed.



A third chdlenge facing the Pakistani and Kashmiri community isthat of tackling

with the issue of marriages formed under duress, and forced marriages. Thisissue dso
poses complex problems, with the UK Pakistani community and Kashmiri community
having to balance between an innate sense of obligation to maintain their cultures,
languages and traditions with an equally more important sense of obligation to

develop asanaurd family unit. It is quiet often the spoken threet of western
influence on our children and the gpplication of *home cooked” measures of

protection, very often harm our children more than awarding any benfit.

Forced marriages are one example, which are conducted without the vaid consent of
both parties, where duressis afactor and consequently aviolation of internationaly
recognised human rights standards and cannot therefore be judtified on religious or
cultura grounds.

In Sharigh amarriagein redity isa‘Mithag meaning a solemn covenant or
agreement - which must be reduced to writing. They should agreein alawful manner.
As there can be no agreement, unless both parties give their consent to it. Marriagein
Idam can only be contracted with the free consent of the two parties. And
compromises of two very important ingredients- (1) ljab ( proposa) and (i) Quibul
(acceptance). 1t has to be witnessed by independent witnesses of both parties and
each party hasto stand as witness for the other during proposa and acceptance.

We have therefore amord obligetion to ensure that any child under the age of 18to
ensure thet thair rights are not violated in such a manner, with the governments
playing acriticd role in ensuring informetion is available to young persons a key
places such as arports.

Arranged marriages in contrast involve the welfare of the parties being &t the core of
negotiations conducted on their behdf. It is an assurance to baance the wdfare of the
parties and make marriage an enduring unit of civil society. It has an inbuilt
mechanism of consultation, mediation and recondiliation. Whilgt exercising such an
arrangement it isimportant that communities do not err in ignorance and do not use
force aswell as clearly recognise the distinction between *arranged’ and ‘forced

Any protocol between countries such asthe UK and Pakistan needs to be framed
around the profile of the various communities, incorporating the needs and
perceptions of individuas. An important factor in thisincludes the task of undertaking
qualitative research to ascertain the views, concerns, and proposals for reform of the
Pakigani and Kashmiri community, as well as frequent interaction between the
judiciaries to ensure these objectives are achieved.

The UK- Pakigan Judicid Conference on Child and Family Law organized by
Foreign and Commonwesdlth Office and the Lord Chancellor’ s Department in
partnership with the Family Divison of the High Court can be consdered a Sepping
sone towards ensuring that children’ srights are fully protected. This conference has
produced ajudicid protocol on the abduction of children and agreed on the
gppointment of one specid judge from each country to liaise between the judiciaries
of the two countries. This can indeed be congdered an achievement given that thisis
thefirg judicid conference to take place between the two countries. More importantly



this should be taken as ajuridicad modd to other countries in particular other
commonwedlth countries.



