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. I NTRODUCTI ON

1. During its forty-eighth session, the Comm ssion on Human Ri ghts had
before it the report on the situation of human rights in Cuba prepared by the
Speci al Representative of the Secretary-Ceneral, M. Rafael R vas Posada,
pursuant to the nandate conferred by Conm ssion resolution 1991/ 68
(E/CN. 4/ 1992/ 27 and Corr.1). At the sane session, the Comi ssion adopted
resol ution 1992/61 of 3 March 1992 entitled "Situation of human rights in

Cuba". In paragraph 6 of that resolution, the Conm ssion requested its
Chairman to designate the Special Representative as its Special Rapporteur to
review and report on the situation of human rights in Cuba. |In paragraph 9 of

the resol ution, the Conm ssion requested the Special Rapporteur to carry out
hi s mandate, bearing in mnd the Universal Declaration of Human Rights, and to
report to the Commission at its forty-ninth session on the results of his
endeavours under the sane agenda item and to subnmit an interimreport to the
Ceneral Assenbly at its forty-seventh session

2. In a letter dated 18 March 1992, the Special Representative,

M. Rivas Posada, infornmed the Centre for Hunman Rights in Geneva of his

deci sion not to accept the designation of special rapporteur given to himin
t he above-nentioned resol ution

3. In a letter dated 10 April 1992, the Chairman of the Comi ssion on Hunan
Rights at its forty-eighth session informed the Under-Secretary-General for
Human Rights that, as M. Rivas Posada was no |longer able to continue his
mandat e, the designation of a special rapporteur could not be acconplished
until another person had been designated to replace M. Rivas Posada. The
Chai rman of the Commi ssion therefore invited the Secretary-CGeneral to appoint
a speci al representative who woul d subsequently be designated as the

Conmi ssion's special rapporteur. |In the sane letter, the Chairman, at the
request of the Bureau of the Conmi ssion, asked for |egal advice on the

i nterpretation of paragraph 6 of Comm ssion resolution 1992/61.

4, In a note verbale dated 27 April 1992 fromthe Pernmanent Representative
of Cuba to the United Nations addressed to the Secretary-General (see

annex |), and a note dated 4 May 1992 from the Permanent Mssion to the
United Nations O fice at Geneva, addressed to the Under-Secretary-General for
Human Ri ghts, the Governnment of Cuba, in the Iight of the decision taken by
M. Rivas Posada, transmtted its interpretation of resolution 1992/61 and of
paragraph 6 in particular. The second note verbale stated, inter alia:

"...the Chairman of the Conmi ssion at its forty-eighth session has no
mandate to take it upon hinself to designate a person other than

M. Rafael Rivas Posada as Special Rapporteur ... since the wording of
operative paragraph 6 is clear, precise and does not allow for the
desi gnati on of another person ..

"Simlarly, the Secretary-General of the United Nations |acks the
power to designate another special representative to replace M. Rafae
Ri vas Posada since ... this is not a case of the Special Rapporteur
havi ng relinqui shed his functions or died; quite the contrary, M. Rivas
Posada, Speci al Representative, took up and conpl eted the nmandate
conferred under Comm ssion resolution 1991/68 and Econoni ¢ and Soci a
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Counci | decision 1991/252; he did not accept the designation of Specia
Rapporteur given to himin operative paragraph 6 of resolution 1992/61

"For all the foregoing reasons, it would be necessary to wait unti
the forty-ninth session of the Conmi ssion before considering this issue,
since a specific decision fromthe Conm ssion is needed in order to anmend
t he wordi ng of operative paragraph 6 of resolution 1992/61 ..."

5. On 30 April 1992 the Under-Secretary-General for Legal Affairs
transmitted to the Under-Secretary-General for Human Rights the |egal opinion
requested (see annex I1), which reads, in part, as follows:

"Nothing in the resolution indicates that its object and purpose is
limted to M. Rivas Posada. |t does not refer to himby nane. No
provi sion of any of the relevant Conmi ssion decisions of which we are
aware refers by name to the individual who had been desi gnhated ' Speci al
Representative'. It is the usual practice in the United Nations to
consi der ' Speci al Representatives' or 'Special Rapporteurs' as organs of
t he body establishing them in this case the Conm ssion on Human Ri ghts
Absent a different intention expressed by the body establishing the post,
the resignation or death of the person holding the post does not, in and
of itself, end the mandate. Rather, a new appointnment is normally made
so that the work can continue in fulfilnment of the particul ar mandat e,
usual ly in the same nanner as prescribed for the initial appointnent.”

6. The Econonmic and Social Council, it is decision 1992/236 of 20 July 1992,
endor sed Conmi ssion resol ution 1992/61

7. On the basis of the foregoing, the Secretary-Ceneral decided to appoint
M. Carl-Johan Groth, of Swedish nationality, as his Special Representative
for Cuba replacing M. Rivas Posada and, on 31 August 1992, the Chairman of

t he Conmi ssion designated M. Goth as Special Rapporteur

8. As provided in Comm ssion resolution 1992/61, the Special Rapporteur
submitted an interimreport to the General Assenbly at its

forty-seventh session (A/47/625), and on 18 Decenber 1992 the Ceneral Assenbly
adopted resolution 47/139, entitled "Situation of human rights in Cuba",
whereby it decided to continue consideration of that itemat its

forty-eighth session. The present report is basically an update of the
interimreport and, as such, seeks to nmake an analysis of the nobst pressing
probl ems whi ch Cuba faces at present in the field of human rights, in so far
as the Special Rapporteur was able to assess themin the |ight of the

i nformation received.

9. Pursuant to the mandate conferred on him the Special Rapporteur took
into consideration information froma w de variety of sources and expressed
his willingness to receive any person or group wi shing to neet him During

one of his visits to the United Nations Centre for Human Rights in Geneva, he
tal ked with representatives of the non-governnmental organizations, American
Associ ation of Jurists, International League for the Rights and Liberation of
Peopl es and Latin American Federation of Associations of Relatives of

Di sappeared Detainees. He also went to New York from28 to 30 Septenber 1992
where he had the opportunity to neet individuals and representatives of the
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foll owi ng organi zati ons and groups active on the subject of human rights in
Cuba and operating in the United States of Anerica, nainly in New York and
Manmi: the Cuban Conmittee for Human Rights, the Conmittee to Support the
Humman Ri ghts Movement in Cuba, the Centre for Human Ri ghts, the Coordinating
Body for Human Ri ghts Organi zations in Cuba, the Wrld Federation of Former
Cuban Political Prisoners, the Cuban Denocratic Coalition, the Cuban Christian
Denocratic Party, Freedom House, the Vall adares Foundation and Americas Watch
Subsequently, during his visit to New York in Novenber 1992 for the
presentation of his interimreport to the General Assenbly, the Specia
Rapporteur met representatives of the Liberation Christian Mwvenent and the
Puebl a Institute. The Special Rapporteur also visited Madrid on 13 and

14 Cctober where he had occasion to neet Cuban citizens in exile and
representatives of the Cuban Cormittee for Human Rights in Spain and the
Associ ation for Continental Peace (ASOPAZCO). |In addition to those nentioned,
ot her organi zations, such as Amesty International (Ilnternationa

Secretariat), the Information Bureau of the Cuban Human Ri ghts Myvenent, based
in Mam, and the Geneva Initiative on Psychiatry, provided the Specia
Rapporteur with val uable information.

1. COCPERATI ON OF THE GOVERNMENT OF CUBA W TH THE SPECI AL RAPPCORTEUR
AND OTHER PROCEDURES OF THE COMM SSI ON ON HUVAN RI GHTS

10. A few days after his appointnment, the Special Rapporteur addressed a
letter to the Permanent Representative of Cuba to the United Nations Ofice at
Ceneva requesting the cooperation of the Governnent of Cuba in carrying out
his mandate and the opportunity to visit the country. To date, the reply of

t he Government of Cuba to his request has been negative, having regard to its
intention to reject resolution 1992/61, as repeatedly stated in the Comi ssion
on Human Ri ghts, the Econonmic and Social Council and the General Assenbly.

11. For its part, in its resolution 47/139, the General Assenbly nade an
appeal to the CGovernnent of Cuba to cooperate with the Special Rapporteur by
granting himaccess to the country in order to establish contacts with the
Governnent and citizens of Cuba and thus fulfil the mandate entrusted to him

12. In those sane international foruns, the Government has repeated its

Wil lingness to cooperate with all the other procedures established by the
Conmi ssi on on Hurman Ri ghts which nay be applied to any country, in particular
t he procedure established under Econom ¢ and Soci al Counci

resolution 1503 (XLVII1) and the thematic procedures. Wth regard to the
latter, the Special Rapporteur has observed that the Special Rapporteur on
summary or arbitrary executions, the Special Rapporteur on the question of
torture and the Special Rapporteur on the question of religious intolerance,
as well as the Wirking Group on Arbitrary Detention and the Wrking G oup on
Enforced or Involuntary D sappearances, transnitted to the CGovernment,
particularly in 1991 and 1992, comunications on conplaints received within
the framework of their respective mandates

13. The Speci al Rapporteur on summary or arbitrary executions indicates in
his report to the Conmi ssion (E/ CN 4/1993/46) that during 1992 he transnitted
to the Government of Cuba two urgent appeals on behalf of five persons
sentenced to death. He also transmtted conplai nts about one person who had
reportedly died in detention, three who had all egedly been shot dead by the
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police or the arny and two who had reportedly received death threats.
Concerning all those cases, the Government sent replies, which are reflected
i n paragraphs 224-226 of the above-nentioned report.

14. The Speci al Rapporteur on the question of torture indicates in his report
(E/ CN. 4/ 1993/ 26, paras. 117-157) that he transmitted to the Governnent

17 cases of detainees in the Conbi nado del Este prison and 11 other prisons in
the country, who had allegedly been ill-treated in 1991 or had been denied

nmedi cal attention. Again, the CGovernnent sent replies regarding all of them

15. The Speci al Rapporteur on the question of religious intolerance includes
in his report (E/CN. 4/1993/62, para. 24) the reply sent by the Governnent
regarding 12 cases transnitted to it by the Special Rapporteur in 1991

16. The Working Group on Arbitrary Detention al so addressed severa

conmuni cations to the Governnent in 1991 and 1992. In its report to the
Conmi ssion on Hurman Rights at the current session (E/ CN 4/1993/24), the Goup
reports on 69 decisions taken regarding the same nunber of cases transmitted
to the Government. 1In 19 of them the Goup decided that the deprivation of
liberty was arbitrary and 50 were fil ed because the persons in question had
been rel eased or because insufficient information was avail abl e.

17. Finally, the W rking Goup on Enforced or Involuntary D sappearances
transmitted to the Government, in 1992, the case of one person thought to have
di sappeared in 1990. Again, the Governnent forwarded a reply with respect to
that case (E/ CN. 4/1993/25, paras. 188-189).

18. In the cases dealt with under the procedures referred to, which also
appear in the present report because they occurred in 1992, the reply of the
CGovernment is also reflected in the report.

[11. LEGAL AND CONSTI TUTI ONAL FRAMEWORK

19. Cuba is a party to the following international human rights instrunments:
the International Convention on the Elinmination of AIl Fornms of Racia

Di scrimnation; the International Convention on the Suppression and Puni shnent
of the Crine of Apartheid; the International Convention against Apartheid in
Sports; the Convention on the Prevention and Puni shnent of the Cinme of

CGenoci de; the Convention on the Non-Applicability of Statutory Limtations to
War Crinmes and Crinmes agai nst Humanity; the Convention on the Rights of the
Child; the Convention on the Elimnation of All Forns of Discrimnation

agai nst Wonen; the Convention on the Political Ri ghts of Wnen; the Convention
on the Nationality of Married Wnen; the Convention on Consent to Marri age,

M ni mum Age for Marriage and Registration of Marriages; the Slavery
Convention; the Suppl enentary Convention on the Abolition of Sl avery, the
Slave Trade, and Institutions and Practices Simlar to Slavery; and the
Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Ohers.
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20. Provi si ons concerning the protection of human rights appear in the 1976

Constitution, which was anended by the National Assenbly of People's Power in

July 1992. Most of the articles on hunman rights are in chapter VII, entitled

"Fundanmental rights, duties and guarantees" (arts. 45-66), article 62 of which
provi des:

"None of the freedonms which are recognized for citizens can be
exercised contrary to what is established in the Constitution and the
law, or contrary to the existence and objectives of the socialist State,
or contrary to the decision of the Cuban people to build socialismand
comuni sm Violations of this principle are punishable".

Furthernore, there are other chapters or specific articles of other chapters
whi ch al so nake reference to human rights. For exanple, chapter V relates to
"Education and culture" and chapter VI to "Equality".

21. The reformof July 1992 introduced into the Constitution a new
chapter VIIl on the state of energency. The sole provision of this chapter,
article 67, provides as foll ows:

"In the event of the existence or inminence of a natural disaster or
cat astrophe or any other circunstances which by their nature, scale, or
i mportance are detrinental to the internal order, the security of the
country or the stability of the State, the President of the Council of
State may declare a state of enmergency in all or part of the nationa
territory and nake arrangenents for the nobilization of the popul ation
during the period for which the state of enmergency remains in effect.

"The manner in which the state of emergency is declared, its effects
and its termination are governed by law. The fundanmental rights and
duties recogni zed by the Constitution, the exercise of which nust be
regulated differently during the period for which the state of emergency
remains in effect are also determined by |aw "

22. Furthernore, article 93 (i) provides that, in the event of the
declaration of a state of energency, the President of the Council of State and
Head of Government "shall report on his decision, as soon as the circunstances
permit, to the National Assenbly of People's Power or to the Council of State,
if the forner is unable to nmeet, for the appropriate |egal purposes”.

23. The Constitution also | ays down the basic principles governing the
territorial organization of the State and the functioning of the State organs,
in particular the National, Provincial and Minicipal Assenblies of People's
Power. The constitutional reformchanged the systemfor electing deputies to
the National Assenbly (a body which has constituent and | egislative power) and
to the Provincial Assenblies by establishing in article 71 that they shall be
elected by the free, direct and secret vote of the electors. Before the
reform deputies were elected by the Minicipal Assenblies of People's Power,
whi ch al so el ected the del egates to the Provincial Assenblies. 1In future, the
latter will also be elected by popular vote (art. 135).

24. In accordance with the provisions of the Constitution, a New El ectora
Law was adopted on 29 Cctober 1992. Article 67 of this Law provides for the
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establi shment of conmissions of national, provincial and mnunicipa
candi dat ures, whose duties are to prepare and subnmt proposals for

candi datures to the various assenblies. Under article 68, these comm ssions
are conposed of representatives of the various nmass organi zations, in other
words, the Central Organization of Cuban workers, the Conmittees for the

Def ence of the Revolution, the Federation of Cuban Wnen, the Nationa

Associ ation of Small Farnmers, the Federation of University Students and the
Federati on of Secondary School Students. Elections to the Minicipa
Assenblies were held on 20 Decenber 1992.

25. Chapter XlII1 of the Constitution |lays down a series of basic principles
on the functioning of the courts and of the Ofice of the Attorney-Ceneral of
the Republic. In that regard, article 121 provides that "the courts

constitute a systemof State bodies, structured in such a way that they
operate i ndependently of any other such body and are hierarchically
subordinate to the National Assenbly of People's Power and the Council of
State". The reformdeleted fromthe Constitution the former article 123,

whi ch provided, inter alia, that the nain objectives of the courts' activities
were to maintain and strengthen socialist legality. According to the

i nformati on received by the Special Rapporteur, this hierarchica

subordi nation established in the Constitution itself is largely inconsistent
with the Basic Principles on the | ndependence of the Judiciary 1/ and, in the
final analysis, raises serious doubts as to the ability of courts to ensure
respect for the safeguards of due process established in the Universa

Decl arati on of Human Ri ghts.

V. RIGHTS TO FREEDOM COF OPI NI ON, ASSEMBLY AND ASSOCI ATI ON

26. The Speci al Rapporteur has exam ned the extent to which these rights are
protected in Cuban society in the light of the follow ng provisions of the
Uni versal Declaration of Human Ri ghts:

"Article 19: Everyone has the right to freedom of opinion and
expression; this right includes freedomto hold
opi nions without interference and to seek, receive
and inpart information and ideas through any nedi a
and regardl ess of frontiers."

"Article 20(1): Everyone has the right to freedom of peaceful assenbly
and associ ation."

27. The Speci al Rapporteur al so took into account Conmi ssion on Hunman Ri ghts
resolution 1992/22, entitled "right to freedom of opinion and expression",
adopted without a vote on 28 February 1992. |In that resolution, the

Conmi ssion referred to the link between violations of the right to freedom of
opi ni on and expression and violations of other fundanental rights, such as the
rights to liberty, security, life, privacy, peaceful assenbly, protection

agai nst torture, and freedom of novenent and religion; considered that the

ef fective pronotion of the human rights of persons who exercise the right to
freedom of opinion and expression is of fundanmental inportance to the

saf eguardi ng of human dignity; appealed to all States to ensure respect and
support for the rights of all persons who exercise the rights to freedom of
opi ni on and expression and the rights to freedom of thought, conscience and
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religion, peaceful assenbly and association, and the right to take part in the
conduct of public affairs, or who seek to pronote and defend those rights and
freedons and, where any persons have been detained solely for exercising those
rights as laid down in the International Covenant on Civil and Politica
Rights, to release themimediately; also appealed to all States to ensure

t hat persons seeking to exercise those rights and freedons are not

di scrimnated against, particularly in such areas as enpl oyment, housi ng and
soci al services, or harassed; and invited the Special Rapporteurs to pay
particular attention, within the franework of their nandates, to the situation
of persons detained, ill-treated or discrimnated agai nst for having exercised
the right to freedom of opinion and expression

28. Various provisions of the Cuban Constitution, and the followi ng in
particular, are relevant to the protection of the rights nentioned above.

Article 7: "The Cuban Socialist State recogni zes and encour ages
the mass social organizations [...] which conprise various sectors
of the popul ation, represent the specific interests of the same and
i nvol ve themin the tasks of building, consolidating and defending
soci al i st society".

Article 53 "G tizens are recogni zed to have freedom of speech and
of the press in keeping with the objectives of socialist society.
The material conditions for the exercise of that right are provided
by the fact that the press, radio, television, the cinena and ot her
nmass nedia are State or social property and can never be privately
owned, thus ensuring that they are used exclusively in the service
of the working people and the interest of society".

Article 54: "The rights of assenbly, denonstration and associ ation
are exercised by the workers, both nmanual and intell ectual
peasants, wonen, students and other sectors of the working people,
who have the necessary nmeans avail able for that purpose. The nass
soci al organi zations have all the facilities they need to carry out
such activities, in which their nmenbers enjoy the broadest freedom
of speech and opinion, based on the unlinmted right of initiative
and criticisn'.

29. The information received by the Special Rapporteur fromindividuals and
non- gover nnent al groups suggests that the framework of protection established
by these provisions and the manner in which they are applied do not duly
conformto the principle laid down in the Universal Declaration of Human

Ri ghts, because persons associated with groups whose purpose is to denounce
violations of human rights, or groups of differing tendencies which are
critical of the current political system are harassed, even though their
actions are perfectly peaceful and they address the authorities in a
respectful manner. Furthernore, these groups that have enmerged in recent
years have not been able to obtain Iegalization since the nunerous
applications to the Mnistry of Justice for legalization under the
Associ ati ons Act have gone unanswered. 2/

30. As to freedom of association, the G oup which visited Cuba pursuant to
Conmi ssion on Hurman Ri ghts deci sion 1988/ 106 asked the Governnent the
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foll owi ng questions (E/ CN. 4.1989/46, para. 58), which the Special Rapporteur
considers to be still valid and relevant: "If an organization's application
for registration is rejected, what options remain open for persons who wish to
exercise their right to associate freely? Are any judicial renedies
avai |l abl e? What are the criteria used to approve or reject an application for
association? Mght this provision linmt the options of association,
especially political options, and therefore of assenbly and expression of
persons who do not wish to exercise their rights of association, assenbly and
expression necessarily through the mass soci al organi zati ons recogni zed,
protected and pronoted by the State? |If this is the case, would the channels
for political participation be reduced to those organizations which are
pronmoted by the State, thereby elininating the possibility of the emergence of
organi zati ons opposed to the regine?". According to the sane report, the

M ni ster of Justice stated that, three years previously, the National Assenbly
had adopted the Associ ations Act, which stipulated that associations nust be
regi stered and which set forth the requirenents for their functioning

(ibid., para, 59).

31. As regards the scale of the human rights violations referred to in the
present section, the Special Rapporteur considers it worth mentioning, as an
exanpl e, a docunent prepared by the organization "Anericas Watch", dated

30 Septenber 1992 and updated in January 1993, in which it is stated that nore
than 250 peopl e associated with human rights groups have been detai ned since
1989. At |east 50 of them have apparently been serving sentences of up to 10
years for their activities in this connection. Qhers are being held in
custody pending trial. At least half of the total have been in custody since
Septenber 1991. Many others have renmained in custody for short terns in
police or State Security Departnent preni ses.

32. The principal limtations on the enjoynent of those rights are described
bel ow.

A. Trial and sentencing

33. An Amesty International report of Decenber 1992 indicates that it is
difficult to estimte the nunber of persons sentenced for political reasons
since the authorities do not provide information on them the activities of
the national groups which try to follow up these cases are severely restricted
and, for sone time now, the international human rights organi zations have not
been all owed access to the country. However, Ammesty International estinates
that there are at least 300 to 500 of themat present and that possibly half
of them have been sentenced for trying to | eave the country illegally. 3/ As
stated earlier, Anericas Watch supplied the Special Rapporteur with a |ist

of 51 persons, which appears in Annex I11.

34. The Speci al Rapporteur received a wealth of information fromvarious
sources about the cases of persons sentenced for offences against State
security such as "eneny propaganda", "spreading fal se infornmation against

i nternational peace" and even "rebellion"; for offences against the

admini strative and judicial authorities, such as "contenpt"; or for offences
agai nst public order such as "possession of unlawful printed matter" or

"unl awf ul associ ation", to sentences which the persons reporting them regarded
as extrenely harsh considering the acts to which the accusations rel ated, such
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as painting slogans on walls, printing and distributing literature considered
to be agai nst the CGovernnent, organizing peaceful denonstrations, or bel onging
to organi zations considered ill egal

35. The crinme of rebellion is characterized in articles 98 and 99 of the 1987
Penal Code as foll ows:

Article 98: "1. Any person who takes up arms in order to achieve
by force any of the follow ng purposes shall be sentenced to
deprivation of liberty for 10 to 20 years, or to death:

"(a) To prevent in whole or in part, even if tenporarily, the
principal organs of the State and of the Governnent from carrying
out their functions;

"(b) To change the economnmic, political and social regine of the
soci alist State;

"(c) To change, in whole or in part, the Constitution or the
form of governnent established thereby;

"2. The same penalty shall apply to any person who undertakes
any act designed to foster an armed uprising, should such an
upri sing occur; should such an armed uprising not occur, the
sentence shall be deprivation of liberty for 4 to 10 years."

Article 99: "Any person who undertakes any other act designed,
directly or indirectly, to achieve a purpose indicated in the
preceding article, by violence or other unlawful neans, shall be
sentenced to deprivation of liberty for 7 to 15 years, unless the
act constitutes a greater crine."

As regards the said crinme, the Goup of Government representatives which
visited Cuba pursuant to decision 1988/106 of the Comm ssion on Human Ri ghts
asked the Governnent the followi ng questions: "What is meant by 'or other

unl awful rmeans'? Does it nean, for exanple, that nenbers of any unregistered
associ ation that m ght seek partial changes in the Constitution or the
economnic, social or political regime in Cuba may be charged with rebellion for
havi ng used unl awful means to achi eve one of the objectives set forth in
article 98, paragraph 1?" (E/ CN. 4/1989/46, annex XVl).

36. The crinme of eneny propaganda is perhaps the one nost frequently used as
the basis for sentencing persons on political grounds. In one list of persons
reportedly serving sentences in 1992 on political grounds, which was prepared
by a national group and received by the Special Rapporteur, sonme 280 of those
were recorded as having been sentenced for this crinme, which is characterized
in article 103 of the Penal Code as foll ows:

"1. A sentence of deprivation of liberty for one to eight years
shal | be incurred by any person who:
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"(a) Incites against the social order, international solidarity
or the socialist State, by neans of spoken or witten propaganda or
in any other form

"(b) Makes, distributes or possesses propaganda of the type
nmentioned in the precedi ng subparagraph

" 2. Any person who di sseminates false information or
mal i ci ous predictions such as are likely to cause alarm or unrest
in the popul ation, or public disorder, shall be sentenced to
deprivation of liberty for one to four years;

"3. If mass nmedia are used to carry out the acts referred to
in the precedi ng paragraphs, the sentence shall be deprivation of
liberty for 7 to 15 years;

"4. Any person who permts the use of nass nedia as referred
to in the precedi ng paragraph shall be sentenced to deprivation of
liberty for one to four years."

37. Al so as regards this provision, the aforesaid G oup of CGovernnent
representatives visiting Cuba in 1988 asked the Government the follow ng
guestions: "Wat is neant by incitenment 'against the social order
international solidarity or the socialist State'? Could this article be used
to prevent the free exercise of political criticismand the control of the
authorities by the people? Could it constitute a threat to persons who

di sagree with governnent policy, both in Cuba and abroad? Lastly, the fact of
using the nedia to express opinions at variance with those of the Governnent
constitutes, in accordance with article 103, paragraph 3, of the Penal Code,
an aggravating circunstance as regards the offence defined as eneny
propaganda. Would this article constitute a threat to persons who oppose the
political regime in Cuba? Wuld this inply recognition by the crininal |aw of
the prohibition of the use of the nmedia to express opinions at variance with
those of the CGovernment?" Wth reference to the of fence of causing alarm the
foll owi ng questions were asked: "How is it determ ned when an act, because of
the nature, nmeans or occasion of its execution, 'tends to cause public alarm
with the aimof creating conditions affecting the security of the State'?

VWhat is neant by 'security of the State' and by 'causing A arni?"

(E/ CN. 4/ 1989/ 46, annex XVl).

38. On the offence of contenpt, article 144 of the Penal Code states that:

"1. Anyone who threatens, slanders, defanmes, insults, abuses
or in any way outrages or offends, orally or in witing, the
dignity or honour of an authority, civil servant, or his agents or
assistants, in the exercise of their duties or on the occasion or
on account thereof, shall be subject to deprivation of liberty of
three nonths to one year, or a fine of 100 to 300 cuotas (units of
currency) or both.

"2. If the action referred to in the previous paragraph is
carried out with respect to the President of the Council of State,
the President of the National Assenbly of People's Power, the



E/ CN. 4/ 1993/ 39
page 13

menbers of the Council of State or of the Council of Mnisters or
the Deputies to the National Assenbly of People's Power, the
penalty shall be deprivation of liberty of one to three years."

39. In the context of the above provision, the Goup asked: "Wat form of
political criticismmght be defined as not offensive and not insulting to the
political authorities? Could this article constitute an obstacle to
conpliance with the constitutional provision granting the people the right to
control its representatives and possibly revoke their nandate?"

(E/ CN. 4/ 1989/ 46, annex Xvl).

40. By way of example, the followi ng are brief descriptions of sone cases
comng to the attention of the Special Rapporteur that were brought to trial
in 1992.

(a) M guel Angel Ballester G ntas, a nenber of the National Council for
Cvil Rights in Cuba fromthe township of Diez de Cctubre, was arrested on
31 July 1992 and taken to the State Security Department in Havana on a charge
of eneny propaganda. According to the indictnment, M. Ballester was arrested
after having sent the Council of State a letter, dated 10 April 1992, in which
he renounced the medal s awarded to himduring the canpaign in Angol a.

(b) Marco Antoni o Abad Fl amand and Jorge Crespo Diaz were arrested in
late 1991 and taken, respectively, to the Conbi nado del Este and Guanaj ay
prisons. They were accused on a count of eneny propaganda for having produced
a docunentary entitled Un dda cual quiera, which was shown as a try-out in
Costa Rica and, according to the report of the Attorney-Ceneral's Ofice,
repeatedly attacked the integrity of Fidel Castro, the President of the
Council of State and the Council of Mnisters, using epithets considered to be
insulting and of fensive. At the trial in October 1992, the prosecution called
for a sentence of eight years' inprisonnent.

(c) Santiago Medina Corzo, a physician, was tried on 8 May 1992 at the
Santa Clara Provincial Court on charges of eneny propaganda. He was sentenced
to four years in prison for having put up a poster - in his Mtenbo clinic -
calling for freedomfor political prisoners.

(d) Yndam ro Restano Diaz, a nenmber of the Cuban Human Ri ghts and
Nati onal Reconciliation Conmi ssion and Chairnan of the social denocratic
novenent Arnonia (MAR), and Maria Elena Aparicio, the coordinator of MAR were
sentenced on charges of rebellion to 10 and 7 years in prison, respectively,
by the Havana Provincial Court. Yndanmiro Restano had been arrested on
20 Decenber 1991 in the Havana district of Vedado and had been kept for
several nmonths wthout |egal aid and wi thout being charged. He was
subsequently transferred to the Guanajay prison. The charges were apparently
based on the attenpts by M. Restano's novenent to publish a bulletin which
al l egedly urged civil disobedience. According to the information avail able,
al though MAR is of a distinctly pacifist nature and has, since its
establ i shnent in 1990, constantly and publicly rejected the use of violence,
the prosecutor accused the defendants of recruiting followers and pronoting
action designed to destroy the country's existing reginme, by violent nmeans if
necessary.
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(e) Sebasti an Arcos Bergnes, Vice-Chairman of the Cuban Commttee for
Human Rights, was arrested in Havana in January 1992 by officers of the State
Security Departnent. A few days before his arrest, during the trial for
terrori sm sabotage and eneny propaganda of three nmen who had been detai ned on
attenpting to enter the country illegally, one of the accused was reported to
have gi ven the nane and address of Sebasti &n Arcos Bergnes, and of two other
| eaders of the Committee, Gustavo Arcos Bergnes and JesUs Yanes Pelletier, as
persons to contact in the event of problenms. The three were arrested the next
day. While Gustavo Arcos and Jesls Yanes were rel eased 24 hours |ater,
Sebasti &n Arcos Bergnes remai ned under arrest on charges of rebellion. In
Cct ober 1992, he was sentenced to four years and ei ght nonths' deprivation of
liberty for an offence of eneny propaganda. 1In its decision 42/1992 (Cuba),
the Working Group on Arbitrary Detention of the Conmi ssion on Human Rights
consi dered that M. Arcos' detention was arbitrary, being in contravention of
articles 9, 10, 11, 19 and 20 of the Universal Declaration of Human Ri ghts and
articles 9, 14, 19 and 21 of the International Covenant on Cvil and Politica
Ri ghts. Consequently, the Goup requested the Governnent of Cuba to take the
necessary steps to renedy the situation (E/ CN. 4/1993/24).

(f) Angel Gonzal ez Santos was arrested after displaying a poster
reading "Down with Fidel" and shouting anti-Governnent slogans in the streets
of Guanabacoa on 19 October 1991. The prosecutor called for a seven-year
prison termon charges of eneny propaganda

(9) Eduardo Vidal Franco, a doctor of internal medicine, Jorge Vazquez
Méndez, a university physics student, and R goberto Carcelles lbarra, a
speci alist at the Academy of Sciences, all nenbers of the Liberation Christian
Moverrent, were charged for "eneny propaganda" and sentenced at Santiago de
Cuba in June 1992 to prison terns of six years (M. Vidal) and five years
(M. Vazquez and M. Carcelles). According to the prosecutor's provisiona
concl usions, the charges related to the printing and distribution of
"Count errevol uti onary panphlets stating 'Down with Fidel. Unite for your
Country"."

(h) Orar del Pozo Marrero, Chairman of the National G vic Union, was
arrested on 19 April 1992. At his trial in August 1992 on charges of
revealing State Security secrets (article 95 of the Penal Code), he was
sentenced to 15 years in prison. M. del Pozo was reported to have obtai ned
information on States Security agents who had infiltrated human rights groups.

(1) José Lopez Quinta, a university professor, was tried on charges of
eneny propaganda in the Santa O ara Provincial Court on 5 June 1992 because he
had sent a letter to the Rector of the Central University stating his
di sagreement with government policy and the need for changes in the country.
The prosecutor called for an eight-year prison term

(j) Carl os Pérez Truebas and various other individuals linked to human
rights groups in Holguin were arrested on 22 January 1992 by State Security
agents. Al were rel eased sone days |l ater except Carlos Pérez Truebas, who
was charged for eneny propaganda in Case No. 2 of 1992 having been found in
possession of the first draft of a book containing political poens.
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(k) Ol ando Val dés Gonzal ez was arrested in Céspedes, Canmgley
provi nce, on 12 March 1992 for naking remarks in a shop about the high price
of tobacco. As a result of oral proceedings in the Céspedes Minicipal Court
on 20 March, he was sentenced to three nonths' correctional |abour

() Pedro Mejias Febre, René Doninguez, Mrla Herrene, Julio Benitez,
José Naranjo and Flavio Fuentecilla, nenbers of the Cuban Conmmittee for Human
Rights in the city of Quantéananp, were arrested on 9 January 1992. M. Mjias
was severely beaten during his arrest and on various occasions up until his
trial in the Provincial Court, when he was sentenced to one year's deprivation
of liberty for unlawful association. The other persons nentioned were
sentenced to six nonths' deprivation of liberty for the same offence.

(m Bi enveni da Cical o Santana, Secretary-General of the Cuban Femal e
Hurmani tari an Movenment, and Joel Duefias Martinez, a menber of that Movenent,
were arrested in Havana on 31 Decenber 1991. Ms. Clcal o was rel eased on
bail. M. Duefias Martinez, an epileptic, was taken in turn to the Tenth
Police Station, the "Villa Marista" detention centre of the State Security
Department, the Havana Psychiatric Hospital, the Carlos J. Finlay Mlitary
Hospital, the Conbi nado del Este Prison and the Taco-Taco Prison in Pinar de
Rio. At the trial in Septenber 1992, M. Duefias was sentenced to four years
i mprisonnent, and Ms. Clicalo to three years' inprisonnment, for eneny
pr opaganda.

(n) Luis Alberto Pita Santos, Chairnman of the Association for the
Def ence of Political Rights (ADDEPO), was arrested in Havana on
9 Cctober 1991. He was initially held at the Sixth Police Station before
being noved in turn to the Psychiatric Hospital, the Carlos J. Finlay Mlitary
Hospital and the Valle Grande Prison. He was put on trial in April 1992 and
sentenced to five years' inprisonnent for contenpt, unlawful association,
incitement to break the | aw and possession of illegal printed matter.

(0) José Luis Pujol Irizar, a founder nenber of the Criterio
Al ternativo and Proyecto de Apertura de la Isla (PAIS) groups, was arrested in
Havana on 3 March 1992 and taken first to the Departnent of Technica
Investigations and later to the Mcro-10 Prison in Alamar. |n Septenber 1992,
he was sentenced to three years' deprivation of liberty for contenpt, for
having criticized President Fidel Castro in a letter addressed to soneone
abr oad.

41. A necessary comrent with respect to this list of incidents and the way
that the lawis applied in each case is that it is conpletely inpossible to
express views which in any way run counter to the official line, even if
addressed to the authorities respectfully.

B. Threats and intimdation

42. The Special Rapporteur also received information concerning a |arge
nunber of cases in which individuals were apparently subjected to threats or
intimdation by agents linked to the State Security apparatus for reasons
connected with their exercise of the right to freedom of opinion, assenbly or
association. |In some cases, the threats were reported to have been nade in
the course of questioning carried out after such individuals were sunmpned to
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police or State Security prem ses. Thus, for exanple, 26 intellectuals were
sumoned to Villa Marista, the State Security headquarters, in early

August 1992, where they were questioned and threatened because they had signed
and sent a nessage to the Heads of State and Governnent attending the Second

| bero- Arerican Summit which requested hel p in persuading the Governnent to
recogni ze the existence of dissident groups, to respect the right to freedom
of expression and to facilitate dialogue. A police record was established for
each one of them including a handwiting sanple and a signed statenent. This
is also true in the case of Luis Enrique Gonzal ez Pérez, who was threatened in
the course of questioning at a police station in Havana, at the intersection
of Calle 15 and Dol ores, where he was sunmoned on 26 May 1992. During the
guestioni ng, he was accused of being a nenber of the Liberation Christian
Moverent, collecting signatures for a bill introduced to the National Assenbly
of People's Power in 1990 by Cswal do Paya, the novenent's nationa

coordi nator, and distributing clandestine propaganda.

43. At other tines the threats are made during visits to the home or

wor kpl ace of the person in question, or the persons are subjected to verba
and/ or physical abuse in the street. Thus, for exanple, it is reported that
M. Juan Betancourt Mrejon was assaulted on 21 February 1992 by two

i ndi vidual s who shot at himfrom an unl oaded pistol and threatened to kill him
if he persisted in his activities as General Secretary of the Cuban Pro-Human
Rights Party. M. Betancourt subsequently went into exile. Meanwhile, it is
reported that M. Lazaro Linares Echavarria, a menber of the Cuban Human

Ri ghts and National Reconciliation Conmmi ssion, was sunmoned on 28 July 1992 to
an office of the revolution defence committees on Calle Aguila, between Puerta
Cerrada and Vives in Ad Havana, by a State Security officer and other
representatives of government organizations, who threatened himw th physica
harm This al so happened in the case of M. lgnacio Hi dal go Gonez, a nenber
of the Cuban Conmttee for Human Rights in Holguin: he was threatened by a
State Security Department officer who visited himat his workplace on

13 April 1992. Subsequently, on 17 April, he was assaulted by various

i ndividuals in the street.

44, Situations simlar to those described also occurred in 1992 in the cases
of Rolando Prats, a menber of the Denbcratic Social Myvenent; Lazaro Corp
Yeras and Manuel Manrique Zul ueta, nenbers of the Steering Conmmittee of Cuba's
Ceneral Union of Wirkers; Laercy del Prado Maceo, a nenber of the Cuban
Committee for Human Rights del egation from Pal ma Soriano; Lazaro Al berto
Fernandez Hi dal go, a del egate of the National Council for GCvil R ghts in Cuba
from San Antoni o de | os Bafios; Oswal do Paya and Dagoberto Capote Mesa of the
Christian Liberation Movenent; Félix Fleitas Posado of the Association for
Constitutional Denocracy; and Betsy Becerra of the Committee of |ndependent

Mot hers for Granting Amesty to Political Prisoners.

45, One particular formof intimdation is that of performng so-called "acts
of repudiation" or protests organized - apparently officially - by the "Rapid
Response Brigades", in which a |arge group of individuals, sone of whom are

said to have been identified as nmenbers of the security forces in civilian
clothing, gathers around the hone of a person alleged to be involved in what
are seen as counter-revolutionary activities, shouts insults and threats for
several hours and does damage to property. Sone nenbers of the Comuni st
Party are also reported to have been expelled fromthe party for refusing to
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join the Rapid Response Brigades, and students are said to have been
threatened by school authorities for the sanme reasons. |n nany cases, the
police are present at such acts of repudiation but do not intervene;
sonmetines, at the end, they proceed to arrest the individuals who are
"repudi at ed".

46. By way of exanple, this sort of treatnent is reported to have been
applied this year to M. Fernando Nufiez, who underwent an "act of repudi ation"
by a group of sonme 200 people in front of his home on 28 January 1992 after
having sent a letter to the newspaper Granma criticizing one of its articles.

47. M. Franci sco Chavi ano Gonzéal ez, Chairman of the National Council for
CGvil Rghts in Cuba, underwent an "act of repudiation” in front of his house
in Jaimanitas, Minicipio Player, Havana, on 14 July 1992. The next day, the
officer in charge of the Jainanitas sector was reported to have begun
sumoni ng a | arge nunber of young people who had cone to M. Chaviano's

assi stance and to have threatened to put themon record as "dangerous". In
addition, a guard was said to have been prominently nounted in front of his
hone for the purpose of intimdation, together with a display of posters
announci ng that M. Chaviano was changi ng hi s address.

48. The famly of Luis Alberto Pita Santos (see para.40 (n)) was also the
subj ect of an "act of repudiation" on 31 January 1992 in front of its
residence in Havana. Luis Pita y N valdo and Jorge Daniel Pita Santos, father
and brother of Luis Alberto Pita Santos, were ill-treated and a nunber of
human rights activists (Lazaro Loreto Perea, Angel Viera, Fernando Nifez and
Raf ael Garcia) who happened to be at their house at that tinme were arrested by
officials of the Mnistry of the Interior and taken to the Sixth Police
Station but were rel eased on the sanme day.

49, M's. Angela de | a Coba, Chairworman of the Conmittee of |ndependent

Mot hers for Granting Amesty to Political Prisoners, was al so the subject of
an act of repudiation on 7 April 1992 carried out by a group of journalists,
in addition to being frequently harassed together w th other nmenbers of her
Conmittee. Moreover, on 29 May 1992, nenbers of the Rapid Response Brigades
and the State Security Departnment used threats and a show of force to prevent
nmenbers of this Conmittee fromholding a neeting in the Las Mercedes church

50. During Decenber 1992, M. CGustavo Arcos Bergnes of the Cuban Comittee
for Hunman Ri ghts, whose house was surrounded on 10 Decenber and was stil

under surveillance at the end of the nonth, together with M. JesUs Yafez
Pelleitier, 75 years of age, and Ms. A da Val dés Santana, who are al so
menbers of this Conmittee and were severely beaten, were victinms of incidents
of this kind. At the same time the houses of the foll ow ng persons were

pl aced under surveillance: VM adiniro Roca, President of the Social Denobcratic
Movenent ; Osval do Paya, President of the Liberation Christian Myvenent, Néstor
Castel |l anos, President of the Solidarity and Peace group; Anmador Bl anco,

Chai rman of the José Marti Human Ri ghts Conmi ssion; Rolando Prats of the
Soci al Denocratic Mvenent; and Qustavo Pefia Escobar of National Denocratic
Conver gence.
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51. I nci dents such as those described above suggest that, apart fromthe
cases which are nmentioned in the preceding section and are nore striking
because custodi al penalties were inposed, the authorities al so appear to be

i mpl enenting a deliberate policy to intimdate human rights activists by

net hods that are unacceptable in any society where the rule of |aw hol ds sway.

C. Tenporary detentions

52. The Speci al Rapporteur al so received case reports on persons who, for
exercising the rights of opinion, assenbly or association, had been held in
custody for a few hours or a few days, interrogated and |l ater rel eased w t hout
bei ng charged. Undoubtedly, in these cases the aimwas to intimdate the
det ai nees. For the duration of their detention, detainees are often kept

i ncomuni cado: they are not allowed to contact their famlies (who do not
know t hei r whereabouts) or to have access to legal counsel. In sone cases
such persons are forced to sign, before their release, so-called "officia
war ni ngs". 4/

53. The foll owi ng cases are sone of those of which the Special Rapporteur has
t aken cogni zance:

(a) Lorenzo Garcia, an activist of the Cuban Committee for Human Ri ghts
of Holguin, was arrested by State Security officials in the centre of Holguin
in the course of his investigations into the arrest on 25 June 1992 of a
nunmber of youths. He was taken to the First Police Station and interrogated
for four hours by a State Security official who tried to nmake himsign a
war ni ng.

(b) Maria Val dés Rosado, President of the Cuban Christian Denocrat
Movenent, was arrested on 23 Septenber 1992 and taken to the State Security
buil ding at Calles Al davoz and G en where she underwent an interrogation and
was threatened before being released two days later. Since May 1992, she has
been harassed by State Security forces and her tel ephone conversations have
been continuously tapped.

(c) Pedro Luis G ron Bermidez, a resident of Havana, was arrested on
3 March 1992 in G udad de Nueva Gerona, Isla de |la Juventud, and taken to a
local State Security Station where he was interrogated and warned that he
woul d be brought before the courts if any evidence was found that he was
i nvolved in any human rights activity in that nunicipality.

(d) Heri berto Acebedo and Héctor Pacha were arrested on 5 March 1992 in
C udad de Nueva Gerona, Isla de la Juventud, after thorough searches of their
hones where sonme panphlets with the Universal Declaration of Hunman Rights, a
typewiter and ot her personal bel ongings were seized. They were taken to the
Nueva Cerona State Security office and interrogated. Héctor Pacha was
detai ned for five days

(e) El i zardo Sanchez Santa Cruz, President of Cuban Denocratic
Concertation, was arrested in Havana on 10 Decenber 1992 by State Security
agents who beat her severely as well as causing danmage to her house. She had
to be taken to hospital as a result of her injuries. She was |ater
transferred to the detention centre of the Technical Departnent of
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Investigations at Calles G en and Al davoz. She was accused of creating a
public disturbance and rel eased on bail. During the current year
M's. Sanchez Santa Cruz has been arrested on a further two occasions.

(f) Al so arrested on 10 Decenber were Rodol fo Gonzal ez of the Cuban
Conmittee for Human Rights, detained by State Security agents who searched his
horme, and Adol fo Mranda Cal derén of the Confederation of Denobcratic Cuban
Wrkers. At the tine this report was conpleted, they were still in detention,
and proceedi ngs had been instituted against Rodol fo Gonzal ez on a charge of
spreadi ng fal se i nformation.

D. Loss of jobs

54, According to reports, this type of intimdation is particularly crue
because it is inpossible for the persons affected to find other jobs within
their profession as the State is the sole enployer. The follow ng specific
cases were reported:

(a) Dimas Cecilio Castellanos, a phil osphy professor at the Havana
Institute of Advanced Agricultural Sciences, was expelled fromhis departnent
in early 1992 after he was accused by the university authorities of having in
hi s possession a tape recording of the so-called "Synthesis of the Socia
Denocratic Project". Hi s disnmissal also neant that he was banned from
teaching in any of the country's centres of [ earning.

(b) Georgi na Gonzal ez Corvo, Danilo Al onso Santana, Rafael Gonzal ez
Dal mau, M guel Mbral es Acosta, Ransés Pérez Menéndez, Pedro Rubio Castillo and
Rafael Sariol, lecturers at the José Antoni o Echevarria Advanced Politechnica
Institute in Havana, were fired fromtheir jobs in January 1992 after signing
a letter demandi ng ammesty for political prisoners, respect for human rights
and denocratic reforms. José Ricardo Mifioz, a researcher, and Maria Martinez
Martinez, a secretary, were also fired for signing the letter. Three other
signatories, Néstor Castellanos Martinez and Carl os Del gado Abad, |ecturers at
the Enrique José Varona Advanced Educational Institute, and Luis Brito Lépez,
a graduate, who had shown their solidarity with their coll eagues, were al so
fired a few days later.

(c) Juan Antoni o Rodriguez Avila, a conputer technician, was fired at
the Enpresa de Proyecto de Industrias Varias, which belongs to the State
Committee for Econom c Cooperation, during this year for dissenting fromthe
official line of the Conmuni st Party and supporting the proposals of the
Christian Liberation Mwvenent for a bill calling for a national dial ogue.

(d) Nést or Baguer, a journalist of the National News Agency and Radio
Cadena Habana; Manuel Diaz Martinez, of Radi o Enciclopedia and an editor at
the Cuban Radio and Television Institute; and VI adimro Roca, who worked at
the State Committee for Economic Cooperation, were fired for sending to the
Central Conmittee of the Communi st Party a docunent entitled the "Social
Denocratic Project” which proposed denocrati c changes and reform of the
Constitution. That Project had been sharply criticized in editorials of the
| ocal dailies, Ganma and Juventud Rebelde, of 21 January and 16 February 1992
respectively. After his dismssal, Viadiniro Roca was the target of an "act
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of repudiation” in front of his house on 20 February 1992. Another signatory
of this docunent, Enrique Julio Paterson, was sumoned to the Villa Marista
and interrogated on 6 February 1992.

(e) Ai da Rosa Jinenez Rodriguez, Secretary of the Pro-Denocractic Gvic
Associ ation, was expelled fromher post as Spanish and literature teacher at
the Cervasio Cabrera education centre in July 1992. The reasons given in the
letter of dismssal were that Ms. Jinménez had requested perm ssion not to
participate in the assenbly on outstandi ng work performance that was to be
hel d at that centre since she considered her presence at the assenbly to be
pointless and rejected the political and revolutionary val ues of Cuban
soci ety;

(f) | gnaci o Hi dal go Gonez, a menber of the Cuban Committee for Hunan
Rights in Holguin, was expelled fromhis place of work ("conmunal es nunicipal")
in April 1992 for expressing views running counter to official State policy.

55. The Speci al Rapporteur al so received information that sone spouses of
menbers of human rights groups were disnissed fromtheir jobs in retaliation
for the activities of their husbands. The followi ng cases in particular were
singl ed out:

(a) Xi omara Gonzal ez Fi gueroa was dism ssed fromthe newspaper Juventud
Rebel de where she had been working as a journalist for 23 years. The reason
i nvoked was that she was "no longer fit to work in the organ of a politica
organi zation". The informers suspect, however, that the real reason is that
Ms. Gonzalez is the wife of Fernando Vel asquez Medi na, |eader of the Criterio
Al ternativo group who has been in jail since Novenber 1991

(b) Teresa Pefia Pupo, w fe of Jorge Daniel Pita Santos, nenber of the
Associ ation for the Defence of Political Rights, was fired fromher job at the
Los Gal |l eguitos kindergarten, Havana, on 18 February 1992, after she had been
war ned several times by the headm stress about her nmatrinonial tie.

(c) Mayra Conzal ez Castellanos, girlfriend of Sebastian Arcos Bergnes
(see para. 40 (e)), was dismissed on 13 April 1992 fromthe National Sugar
Cane Research Institute where she had been working for eight years. According
to Dismissal Order No. 16/92 of the Sugar Cane Institute, to which the Specia
Rapporteur had access, the dismssal was due to "unreliability" because
Ms. Gonzalez "maintains close relations with a citizen who is hostile to
soci al i smand heral ds capitalist ideas about human rights in Cuba, which is
clearly at variance with the policy of our Institute". Wth respect to the
| ast phrase, the Special Rapporteur would Iike to stress that, in his opinion
human rights are universal and cannot be linked to any specific ideol ogy.

V. TRADE UNI ON FREEDOM

56. In line with what was stated in section IV, the Special Rapporteur
received reports concerning the inpossibility of establishing i ndependent
trade uni on organi zations and the nonopoly exercised in that regard by the
Central Organi zation of Cuban Wrkers (CTC), the official trade union.
According to the information received, in 1991 a group of workers set up, and
requested | egalization of, the General Union of Cuban Wrkers (UGTC)
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However, they never received a reply to their request and indeed severa
nenbers of UGTC, including its president, Rafael Gutiérrez, received threats.

57. The Speci al Rapporteur has found out that a conplaint relating to
substantially the same facts was examni ned by the Conmittee on Freedom of

Associ ation of the International Labour Organisation (I1LO at its

254t h session, held from16 to 19 Novenber 1992. 1In this regard, it should be
noted that Cuba has ratified both the Freedom of Association and Protection of
the Right to Organi se Convention (No. 87) and the Right to O gani se and

Col I ecti ve Bargai ning Convention (No. 98) of the ILO  Having considered the
conplaint, the Cormittee formul ated the foll ow ng provisional concl usions:

"1024. The Committee notes that in the present case the conpl ai nant
[the International Confederation of Free Trade Unions - ICFTU has raised
the following issues: (1) the failure of the Mnistry of Justice to
reply to the General Union of Cuban Wirkers' (UGTC) request for
recogni ti on and acknow edgenment of its |egal personality, in spite of the
I egal tinme-1apse of 60 days; and (2) the violent attack agai nst Rafae
Quti érrez, president of the UGTC, by a 'rapid intervention brigade' which
was part of a 'protest canpaign' instigated by the Government, and the
detention of the above-nentioned official for 48 hours wi thout any
char ges bei ng brought against himand no explanati on being given as to
the grounds for his arrest.

1025. The Committee notes the CGovernnent's observations to the
effect that: (1) the UGIC is not known, either by the workers, the
general public or the social partners representing the various
deci si on-maki ng bodies within the industrial relations systeny (2) there
are nore than 3.5 mllion workers in Cuba, of whom 96.7 per cent bel ong
to trade uni on organizations of their own choosing; the so-called trade
uni on organi zati on nmentioned by the I CFTU does not exist in the country,
neither does it have any representativity what soever anongst Cuban
workers; (3) M. Rafael Qutiérrez is not being held, neither are there
any crimnal charges against him and (4) the AFL-CI O and the | CFTU have
plans to interfere in Cuban trade unionismby pronoting industria
sabotage and trying to bribe the trade union officials; these are
anti-Cuban activities designed to bring about political destabilization.

1026. The Conmittee deplores the fact that the Governnent has not
sent specific information on the failure of the Mnistry of Justice to
reply to the General Union of Cuban Wirkers' request for registration and
recognition of its legal personality. Indeed, the CGovernnent nerely
stated that this organization 'does not exist', in spite of the fact that
the statutes of this organization were conmuni cated by the conpl ai nant
and that the nanes of six persons were nentioned in these statutes. The
Conmittee al so deplores the fact that the Government also failed to
provide information on the allegations concerning the violent attack
agai nst M. Rafael Cutiérrez, founder and president of the UGIC. In
t hese circunstances, the Committee nmust point out that the right of
workers to establish organi zations of their own choosing inplies, in
particular, the effective possibility of formng, in a climte of ful
security, organizations independent both of those which exist already and
of any political party. [...]. The Conmittee urges the Government to
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58.

send preci se observations on these allegations to which it did not reply
in a specific way and to decide, without delay, on the request for
registration submtted by the UGTC, taking full account of the fact that
under Article 2 of Convention No. 87, workers and enployers, w thout

di stinction whatsoever, have the right to establish and join

organi zati ons of their own choosing w thout previous authorization.

1027. As regards the detention of the president of the UGIC for
48 hours, the Committee deplores the fact that the Governnent did not
send specific information on this detention and nmerely pointed out that
M. CQutiérrez was not 'being held and that no crimnal charges have been
brought against him The Conmittee therefore urges the Government to
send without delay its observations on this matter. It draws to its
attention the principle that when the authorities arrest trade unionists
wi thout a warrant or it is subsequently found that no grounds exist for
conviction, this constitutes a clear violation of trade union rights.

[...].

1028. Finally, as regards the CGovernnment's statenents concerning the
conpl ai nant organi zation's plans to interfere in the Cuban trade union
noverent, the Conmmittee points out that any assistance or support that an
i nternational trade union organization m ght provide in setting up,
def endi ng or devel opi ng national trade union organizations is a
legitimate trade union activity, even when the trade union tendency does
not correspond to the tendency or tendencies within the country. The
Conmittee al so points out that the recrimnations and val ue judgenents
whi ch the Governnent nakes in a general way agai nst the conplai nant are
not admi ssible, neither may they be taken into account as part of the
procedure of the Commttee, which is only authorized to exan ne
conpl ai nts agai nst governments and not agai nst workers' or enployers
organi zations." 5/

Furthernore, the 1LO Conmittee of Experts on the Application of

Conventi ons and Reconmendations, in its report to the 79th session of the
I nternational Labour Conference, held in June 1992, nmade the follow ng
observations regarding the application of Convention No. 87 by Cuba:

"[...] the Committee once again points out that certain sections of
t he Labour Code by referring explicitly to the 'Central Organization of
Wirkers' of Cuba enshrines the systemof trade union unity at the top
level in the legislation. Accordingly, the Cormittee again recalls that
inits CGeneral Survey of 1983 on freedom of association and collective
bargaining, it nade it clear, in paragraph 137, that even in a case where
a de facto nonopoly exists as a consequence of all the workers having
grouped together, |egislation should not institutionalize this factua
situation, for exanple, by designating the single central organization by
name, even if the existing trade union so requests. Even in a situation
where, at some point in the history of a nation, all workers have
preferred to unify the trade union novenent, they should none the |ess be
able to safeguard their freedomto set up, should they so wish in the
future, unions outside the established trade union structure. [...].
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[...] the designation of the CIC as the single organization at the
central level in the |legislation does not enable the workers to establish
and join organizations of a different nature and i ndependent of the
public authorities, which is contrary to Articles 2, 3, 5 and 6 of the
Convention." 6/

VI. RELI G QUS FREEDOM
59. Article 18 of the Universal Declaration of Hunan Ri ghts provides that:

"Everyone has the right to freedom of thought, conscience and religion; this
right includes freedomto change his religion or belief, and freedom either
alone or in comunity with others and in public or private, to nmanifest his
religion or belief in teaching, practice, worship and observance".

60. The constitutional reformof July 1992 introduced inportant inprovenents
in this area through a new article 8 reading as foll ows:

"The State recogni zes, respects and guarantees religious freedom

In the Republic of Cuba, religious institutions are separated from
the State

The different beliefs and religions enjoy equal consideration".
Mor eover, article 55 provides:

"The State, which recogni zes, respects and guarantees freedom of
consci ence and religion, also recognizes, respects and guarantees the
freedom of every citizen to change religious beliefs or not to have any,
and, subject to respect for the law, to profess the religion of his
preference".

This provision replaces fornmer article 54, which read:

"The socialist State, which bases its activity and educates the
people in the scientific materialist concept of the universe, recognizes
and guarant ees freedom of conscience and the right of everyone to profess
any religious belief and, subject to respect for the law, to practise the
religion of his preference.

The law regul ates the activities of religious institutions.

It is illegal and punishable by |aw to oppose one's faith or
religious belief to the Revolution, to education or to the fulfilnment of
one's duty to work, defend the honeland with arnms, show reverence for its
synbols and fulfil other duties established by the Constitution".

In addition to these constitutional refornms, the |IVth Congress of the
Conmuni st Party held in October 1991 deci ded that persons belonging to a
religious group could al so be nmenbers of the Conmuni st Party.
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61. Despite these inprovenents in the protection of the right to religious
freedom the Special Rapporteur received infornmation concerning persons who
were reportedly harassed for belonging to religious groups. Particular
attention should be drawn to the follow ng:

(a) Angel Ganez Arglelles was allegedly threatened by the police in
connection with his menbership of the Seventh Day Adventist Church in
Duaba Arriba, Quantananmo province. Myreover, on 7 March 1992, the police
reportedly prohibited himfromholding a neeting with menbers of that Church

(b) Eduardo Licea and his famly, residents of Palmarito del Canto,
Santiago de Cuba province, were allegedly harassed for belonging to the
Jehovah's Wtnesses Christian novenent. Apparently a fine of 900 pesos was
i nposed on them after a bible and other religious literature had been found
during a police search of their house

62. Wth regard to the harassnment to which, according to the information
recei ved, Jehovah's Wtnesses are subjected, the Special Rapporteur would Iike
to refer to the Governnent's reply to a comunication on this subject fromthe
Speci al Rapporteur of the Conmi ssion on Human Ri ghts on religious intol erance,
(E/CN. 4/ 1993/ 62, para.24). According to this reply:

"I'n Cuba, there are 41 congregations of the Catholic religion
and 51 institutions or associations of Protestant congregations.
In other words, any religious association or association that
fulfils the requirements laid down in the existing Act on the
Regi stration of Associations nmay operate and is highly respected
and supported as such. However, the religious sect of 'Jehovah's
Wtnesses' [...] has never subnitted an application for
registration since it does not fulfil the requirenents established
for recognition and has therefore not acquired that status.

In our country this religious sect is an unlawful association, whose
nmenbers are known for their anti-social behaviour and who, in many cases,
even engage in incitement to break the law and in the desecration of
patriotic enblens, since they regard thenselves as foreigners in their
own country. In cases involving the above-nentioned crimnal behavi our
[...] the following articles of the current Penal Code are applied:
article 207, paragraph 1 (Incitement to break the law); article 208
(Unl awf ul associ ations, neetings and denonstrations); article 210
(Possession of illegal printed matter)."

VI1. RIGHT TO LEAVE AND ENTER THE COUNTRY

63. The Speci al Rapporteur considered the reports received in this area in
the context of article 13, paragraph 2, of the Universal Declaration of Human
Ri ghts, which provides that "Everyone has the right to | eave any country,
including his own, and to return to his country".

64. IIlegal departure fromthe territory of Cuba is defined as an offence in
article 216 of the Penal Code as foll ows:
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"1, Any person who, without fulfilling the legal fornalities, departs
fromor takes action with a viewto departing fromthe nationa
territory, shall be liable to a custodial penalty for a termof one to
three years, or to a fine of 300 to 1,000 cuotas (units of currency).

"2. If, for the purpose of the act referred to in the preceding
paragraph, force or intimdation is used agai nst persons, or objects are
sei zed by force, the custodial penalty shall be for a termof three to
ei ght years."

65. It was reported that in order for a citizen to | eave the country |egally,
even for a short time, he or she has to have an exit visa, a formality that is
in practice difficult to fulfil given the | arge nunber of applications, even

t hough, in 1991, the mininum age for travel abroad was reduced to 20 for nen
and worren - no doubt a significant step in this area. There is no right of
appeal against an adm nistrative decision to deny an exit visa, which neans
that the admi nistration enjoys considerable discretionary power.

66. On this subject, the report of the m ssion undertaken to Cuba in
accordance with decision 1988/ 106 of the Conmi ssion on Human Ri ghts includes
the foll owi ng observati ons:

"The President of the Council of State told the group that, generally
speaki ng, his Governnment grants authorization so that people who want to
| eave the country can do so, the idea being that nobody should stay in
Cuba by force. However, he said that there are sonme exceptions to this
rul e, including professionals and scientists, forner officers in the
Armed Forces, persons in possession of military secrets, deserters or
their relatives, and young persons liable to mlitary service. He went
on to nmention that, apart fromthese persons, there are many ot hers who
have permi ssion to | eave the country, but not the relevant visa, and the
responsibility for this situation lies not with Cuba, but with the United
States, the country to which nost emigrants wish to go. He urged the
United States and Western European countries to display a readiness to
solve this problemand issue visas to all persons who want to | eave
Cuba." (E/CN. 4/1989/46, para.86).

67. Immigration restrictions inposed by other countries, as nentioned in the
above quotation, and other reasons such as the fear of the |egal procedures
(which, in addition to being conplicated, have traditionally led to reprisals
and di scrimnation) have nade many people try to | eave the country without
applying for permission. In ternms of the devices enployed and the numnbers

i nvol ved, it can be said that nost people who | eave the country illegally do
SO0 by sea, using, among other things, tyres and small home-nmade boats kept

afl oat by anything buoyant, e.g. plastic containers, foam tarpaulins, enpty
barrels, etc. Between the beginning of 1992 and the end of Septenber, sone
1,900 people are estimated to have reached, by sea, the United States or such
ot her places as the Bahamas, CGuatermala, G and Cayman or the United States
naval base at Quantanano. At the sane tine, it is estimated that only one out
of every four attenpting to | eave the country in this way succeeded.
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68. It is also reported that many persons have been injured or have drowned
at sea as a result of the violent nmethods used by the | aw enforcenent forces
in making arrests. It is reported, for exanple, that on 18 July 1992,

14 miles fromthe Cuban coast, coastguard vessel No. 554 rammed a nakeshift
raft carrying seven persons attenpting to | eave the country, destroying the
raft and injuring the youths José Manuel Curiel, from Puentes, San Andrés y
Obi spo, @uanabacoa; Pablo Val entin Reyes Carrasco, from Corral es, between
Nazareno and Bertenatis, Quanabacoa; and José Raul Batista Diaz, from
Casabl anca. On 30 August 1992, a raft carrying 15 persons was ranmred by a
torpedo boat, as a result of which the follow ng persons were | ost at sea:
Pabl o Torres Del gado, 28 years of age, Mercedes Rodriguez Luna, 17;

Carl os Docal Luna, 13; Delia Guerra Saénz, 31; Al berto Querra Saenz, 26;
Bernardo Aranda Rios, 22; and Pedro Suarez Ranobs, 28, all from San M guel de
Padr 6n.

69. Pursuant to article 216 of the Penal Code, charges are brought not only
agai nst those arrested after beginning the journey, but also against those
under suspicion as persons who mght try to | eave. For instance, the Specia
Rapporteur received information concerning Oscar Fernandez Garcia and

Jorge Guerrero Batista, who were arrested on 7 Cctober 1991 at a place known
as Playa Covento in the Paraguay district of the province of Guantanano.
Those citizens were arrested on the grounds that they were in a prohibited
zone; neverthel ess, according to information received, at the time of their
arrest, they were at a bus stop and, accordingly, in an unrestricted area.
They were taken first to a police station in the city of Quantéanano, then to
State Security premnises, where they remai ned i nconuni cado for 23 days, and
lastly to the prison in the city of Quantanano. |In My 1992, they were tried

for attenpting to leave the country illegally, and were sentenced to one year
in prison.
70. O her cases of which the Special Rapporteur has been informed concern

persons who were denied permission to | eave the country, even though they had
the appropriate entry visas fromforeign countries. This was true of the
foll owi ng cases:

(a) Rol ando Roque Mal herbe, a researcher at the National Centre for
Scientific Research, who was denied pernission to | eave the country in order
to take up an appoi ntrent at a Spanish institution. He was also denied
permi ssion to travel to Venezuela, where he had been invited to give sone
| ectures. According to M. Roque Ml herbe, the reasons why his applications
were turned down one after another had to do with the fact that he had, in the
past, stated privately that he did not agree with Marxi st ideology. He sees
no nmerit in the argunents given by his superiors to justify the repeated
rejections, nanely that his presence at the Centre is indispensable, since in
fact he has been marginalized in his research work and has even been
threatened with di sm ssal

(b) Ri cardo Lopez Castillo. In 1992, he was denied perm ssion to | eave
the country for a period of five years because, according to what he was told
at the Immgration Ofice, his son, a forner conductor of the Afrocubana
O chestra, had left the country;
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(c) Antoni o Arturo Fernandez Esquivel. For years he was refused
permission to | eave the country despite having a visa for the United States,
where his mother lives. 1In 1983, M. Fernandez Esqui vel was dism ssed from

his post as a doctor at the Calixto Garcia Teaching Hospital for having
expressed political opinions opposed to the Cuban Revol ution

71. A third group of reports relates to the situation of famlies that remain
di vi ded because, even though fam |y nmenbers residing in Cuba have entry visas
for the countries to which they would Iike to travel, the authorities have
deni ed them pernission to leave in order to join other famly nenbers. In
many of these cases, the refusal to permt wves and children to leave is
reported to be in retaliation for the activities or political opinions of the
head of the family, or for his having left the country illegally. The
following are in this group: FErnesto Luque, who is not being allowed to | eave
the country to join his parents residing in the United States; d adys Menéndez
Fernandez and Marl ene Cardoso Menéndez, who were granted Canadi an resi dence
visas in 1990; Maribel Barbara Govin and her young children Lexia Coro Govin
and Ramiro Coro Govin, who have had entry visas to the United States since
1990; Divier Reinobndo Vel azquez, who was not allowed to travel to the

United States with his parents in Novenber 1989 and has still not been granted
perm ssion; Carlos Enrique and Maria Beatriz Garcia Gonzéal ez, who are of |ega
age and have visas to travel to Spain, where their parents have been |iving
since July 1992; Ileana Pérez Quintana and her snall children Daniel and Daria
Camacho Pérez, who have had United States entry visas since 1990. In
connection with some of these cases, it was reported that the denial of

aut hori zation to | eave the country had been acconpanied by reprisals, such as
di smi ssal from enpl oynent.

72. Finally, the Special Rapporteur was informed that persons who have |eft
the country legally for an indefinite period al so need an entry pernit in
order to return, even tenporarily. 1In this connection, too, the authorities

are reported to act very arbitrarily.
VI11. CONDI TIONS I N THE PRI SONS

73. The Speci al Rapporteur received many case reports on conditions in the
prisons which, in his opinion, are largely inconsistent with the Standard

M ni mum Rul es for the Treatnment of Prisoners 7/ and the Code of Conduct for
Law Enforcenment O ficials 8/ and even with the provisions of the Cuban Pena
Code itself regarding inprisonnent (arts. 30 and 31). Many of these reports
concern the shortage and poor quality of the food served to prisoners, which
is unfit for human consunption. Spontaneous protests arising fromthis
situation are often repressed through inprisonnent in special punishnment areas
and brutal beatings.

74. The reports also repeatedly nmention the alarm ng |ack of nedical care for
prisoners, nost of whomare ill fromthe food situation and unhygienic
conditions. Many fatal cases of beri beri, for exanple, are reported to have
occurred in such prisons as Canapeta, in C ego de Avila; Aglica, in Mtanzas
and Jovel | anos, Conbi nado Sur, Matanzas. Many of the reports referred to the
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situation of prisoners suffering fromacquired i mune deficiency syndromne
(AIDS), with particular enphasis on a group of approximtely 30 of them who
are in the punishnent area called "los candados" ("the | ocked up") in building
No. 3 of the Conbinado del Este prison. According to the information

recei ved, the care given to these prisoners is not nmuch better than the neagre
care provided by the prison staff; they have been denied the assistance of
speci al i sts.

75. Various sources supplied the Special Rapporteur with a list of prisoners
who are serving sentences for political offences and are constantly denied
nmedi cal care. Their illnesses were identified (diabetes, tubercul osis,
duodenal ulcers, etc).

76. The sources nentioned several cases in which |ack of nedical care had | ed
to death. For exanple, Rodolfo Gonmez Ranps, 42 years old, died in March 1992
after being denied nedical treatment at Mcro 4 de Al amar prison in Havana,

where he was serving a sentence for attenpting to [ eave the country illegally.
In view of his serious nedical condition, caused by an ulcer, M. Gonmez Ranps
repeatedly asked to be noved to hospital. His requests went unheeded;

i nstead, arrangenments were nmade to transfer himto a stricter prison, Aglica,
in the province of Matanzas. Apparently it was while he was being noved that
he died. According to information received, a comi ssion of inquiry was

appoi nted after the death. The Special Rapporteur does not know what the
Conmi ssion's findings were. It was also reported that on 1 February 1992,
Franci sco Diaz Mesa, 24 years old, died at Al anbrada de Manacas prison, in
Villa Cara. He was denied nmedical treatnment after contracting pneunoni a.
According to information received, shortly before he died, he tried to get the
attention of the guards; they gave hima severe beating, and he died shortly
afterwards without receiving nmedi cal assistance.

77. Beati ngs are another recurrent thene in the reports. Far from being

i solated incidents, they apparently are adm nistered regularly by the prison
authorities in order to punish or intimdate. Mreover, conplaints of

mal treat nent addressed to the relevant authorities never seemto get anywhere.
Anmong the cases nentioned was that of an inmate at Al anbrada de Manacas
prison, Bienvenido Martinez Bustamante, who was severely beaten on

8 June 1992, supposedly for criticizing the Revolution. It is reported that
he had bruises all over his body, that his face was disfigured and that he had
| ost consciousness; neverthel ess, he received no nedical attention whatsoever
There was al so the case of Ibelise Canejo Mleiro, who was brutally beaten on
4 May 1992 at Guanaj ay prison because he had witten a letter to the

aut horities conplaining about being in solitary confinenment, having no water
for personal hygi ene and bei ng deni ed correspondence. It is also reported
that Brisuela Angul o, Héctor Ronero Yanes and Al exis Lépez Padroén, inmates at
Conbi nado del Este prison, were beaten in | ate Novenber 1992, after requesting
nmedi cal assi stance or denanding better treatnent of prisoners, and that hunger
strikes staged by some prisoners in protest against their living conditions
are often repressed with beatings and confinenment in punishment areas.
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78. According to the reports, the situation with regard to scarcity of food
and nedi ci ne, denial of medical care, unhealthy conditions and physica
maltreatnment is at its worst at provincial prisons such as Kilo 7 prison
(Camagiiey), Cnco y Medio prison (Pinar del Rio), Agiica prison (Mtanzas),
Boni ato prison (Santiago de Cuba) and Al anbrada de Manacas prison (Villa
Cara).

79. There were al so reports about conditions at |abour canps ("correccionales
laboral es"), particularly those at Mtenbo and Quesada. The innmates are
forced to perform arduous agricultural work in an undernourished state and
soneti nes sick and barefoot. According to the reports, workers being puni shed
for indiscipline in the workplace, for econonic transgressions and for other
simlar offences are sent to such centres.

I X, CONCLUSI ONS AND RECOMMENDATI ONS

80. The Government of Cuba has so far refused to cooperate at all with the
Speci al Rapporteur, but neverthel ess the Special Rapporteur continues to hope
that, in the not too distant future, there will be an opportunity to open a
di al ogue and to make working visits to Cuba.

81. The Cuban Covernnent's position is based on the argunments set out bel ow
Firstly, the Government questions the legality of the procedure whereby the
Speci al Rapporteur was appointed. The Governnent's conplaint was forwarded to
the O fice of Legal Affairs (see annex I1), which issued a contrary opinion on
30 April 1992. Any doubt on the natter nust therefore be considered as having
been di spel | ed.

82. Secondly, the Government maintains that there are no human rights
violations in Cuba, at least not on a scale conparable to the situations of
mass violations existing in many countries being nonitored by the Conmm ssion
on Human Ri ghts under agenda item 12. Accordingly, the Government maintains
that the study of the human rights situation in Cuba in this context is
unjustified and is entirely politically notivated.

83. In this connection, the Special Rapporteur wi shes to nake a numnber of
observations. H s nandate does indeed have a political origin, in that it
derives froma resolution of the Comi ssion on Hunan Rights, which is a
politically constituted body. Regardless of this, however, it is the
obligation of the Special Rapporteur, as of all rapporteurs and experts

appoi nted by the Comm ssion on Hunman Rights, to discharge his duties with
inmpartiality, independence and objectivity, taking as points of reference the
val ues enbodied in international human rights instrunments, particularly the
Uni versal Declaration. Wile these instrunents nmay al so be said to have a
political content, in that they are the result of a specific conception of the
i ndi vidual, society and the State, they have been universally recognized and
now represent a mni mum standard, regardl ess of the social or ideologica
situation prevailing in a given country.
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84. In addition to the above observations, the Special Rapporteur w shes to
poi nt out that, under Article 56 of the Charter of the United Nations, States
pl edge to cooperate with the Organization for the achievenent of the purposes
set forth in Article 55, one of which (subparagraph (c)) is the pronotion of
uni versal respect for, and observance of, human rights and fundanent al
freedons.

85. This report and its recomendati ons focus on such basic rights as freedom
of opinion, assenbly and association, as well as trade union freedom and
religious freedom It also describes the practices followed by the Governnent
in regard to freedom of novenment and draws attention to the situation of the
prison popul ation, particularly of persons serving sentences for offences with
political connotations. The report does not nention the right to life

because, at present, violations in this area, such as sunmary or arbitrary
executions or enforced or involuntary disappearances, are not typical of the
Cuban situation. Econonic, social and cultural rights have al so been onmitted.

86. There can be no doubt that the Cuban political system and Cuban society
have special characteristics and, as a result, so do the human rights
situation and the systematic violations conmtted. However, this in no way
justifies such violations or nakes them acceptable. One of the
characteristics mentioned in the report which deserves special consideration
is the fact that dissidence within the society is expressed in an entirely
peaceful manner, in an attenpt to avoid any confrontation or viol ence.

87. In the light of the human rights situation in Cuba as described in this
report, the Special Rapporteur, through the Commi ssion on Hunman Ri ghts,
reconmends that the Government of Cuba should adopt the follow ng nmeasures
with a view to inproving the observance of fundanental rights:

(a) Ratify the principal human rights instrunments to which Cuba is not
a party, in particular, the International Covenant on Gvil and Politica
Rights and its Optional Protocols and the International Covenant on Econom c,
Social and Cultural Rights;

(b) Cease persecuting and punishing citizens for reasons relating to
the freedom of peaceful expression and association

(c) Permit |egalization of independent groups, especially those seeking
to carry out human rights or trade-union activities, and allow themto act
within the | aw, but independently;

(d) Respect the guarantees of due process, in accordance with the
provisions set forth in international instrunents;

(e) Ensure greater transparency and guarantees in the prison system so
as to avoid incidents of excessive violence exercised agai nst prisoners. In
this connection, it would be a major achi evenrent to renew the agreenent with
the International Committee of the Red Cross and to all ow i ndependent nationa
groups access to prisons;

(f) Revi ew sentences i nposed for offences with political connotations
and for trying to |l eave the country illegally;
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(9) Expedite and nake nore transparent the procedure for applying for
permi ssion to | eave and enter the country, while at the sane tine avoiding
neasures of retaliation against the applicants. Family reunification cases
shoul d be given priority attention. On this subject, the Special Rapporteur
is aware of the need for persons wishing to travel to have visas for entry
into other countries.

88. It would be desirable for Cuba's policy on travel abroad to be | ess
strict and, for other countries, in their turn and as a counterpart, to rel ax
the restrictions inposed on their own citizens regarding travel to and
communi cation with Cuba. This, in addition to resolving difficulties froma
strictly humanitarian aspect, would help to end the artificial and painfu
isolation in which the Cuban people live.

89. Whi |l e not overl ooking the urgent need for specific neasures, as proposed
above, the Special Rapporteur neverthel ess wi shes to point out that any

anal ysis concerning the situation and inplenentation of human rights in Cuba
nmust, as a point of departure, accept the fact that the Government is, and has
for a long time been, surrounded by an international climte extrenmely hostile
to many of its policies and, in sonme cases, even to its very existence. This
hostile international climte does not seemto have been affected by the vast
political, military and econoni c changes that have taken place in the world in
the last few years. Simlarly, the changes which have occurred in the
previously socialist European countries, as also in the policies of nmany third
world countries, seemto have so far had no inpact on Cuba's internal policy.
On the other hand, the abrupt breakdown in the flow of aid previously received
from abroad, as well as the alnobst total exclusion of Cuba as a beneficiary of
the nmultilateral financing and technical assistance agencies, have not given
the Governnent much room for manoeuvre in this field. 1In the opinion of the
Speci al Rapporteur, a policy vis a vis Cuba based on econom c sanctions and

ot her neasures designed to isolate the island constitute, at the present

stage, the surest way of prolonging an untenable internal situation, as the
only renedy that would be left for not capitulating to external pressure would
be to continue desperate efforts to stay anchored in the past. Internationa
sanctions, especially if acconpani ed by conditions inplying the adoption of
speci fic neasures, be they political or economic, are totally
counterproductive if it is the international conmunity's intention to inprove
the human rights situation and, at the same tine, to create conditions for a
peaceful and gradual transition to a genuinely pluralist and civil society.
Any suggestion along the lines that the future sovereignty of the Cuban people
could be contingent on external powers or forces would, in the collective
nmenory of the Cuban people, evoke traumatic experiences of their

not -very-di stant history and their fight for independence, and would be a very
ef fective obstacle to the achi evenent of changes which could be very wel conme
in other circunstances.

90. Cuba is going through one of the nost difficult periods in its recent
history so far as the economic situation is concerned. The reasons for this
are obvious and they need no el aboration in this report. The level of living
has deteriorated to a point where basic services such as public transport have
reached levels close to a standstill. Gven this situation, the public
reacti on can be none other than di sappoi ntnent and despair. On the other

hand, the Governnent seens to be resorting to repressive nmeasures to sil ence
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any expression of discontent or independent opinion, however noderate it nay
be. The persecution of individuals is being carried on, sonetinmes even at
trifling levels, and with a call ousness which, in the eyes of an inpartia
observer, would seempatently out of proportion. The cases referred to in
this report give a clear picture of this situation.

91. The Cuban nation, which, in adverse conditions, has nmanaged to cast off
much of the dead wei ght of underdevel opnent and now has a literate and skilled
popul ati on, could, by applying neasures such as those proposed, take a step
forward towards a productive and creative society in which human rights
guarantees are respected in an environnment of nutual confidence and soci al
peace.

Not es

1/ Adopted by the Seventh United Congress on the Prevention of Crinme and
the Treatnent of O fenders, and confirned by the General Assenbly inits
resol uti ons 40/ 32 of 29 Novenber 1985 and 40/ 146 of 13 Decenber 1985.

2/ Throughout this report, the nanes of groups and their posts are used
as transmitted to the Special Rapporteur by non-governnental sources.

3/ Ammesty International, Cuba: Silencing the Voices of D ssent,
Decenber 1992, p. 23.

4/ O ficial warnings appear to be governed by article 75 of the Pena
Code, whi ch reads:

"1. Any person who [...] through his links or relations with persons
constituting a potential threat to society, to other persons and to the
soci al, economic and political order of the socialist State, may have
crimnal tendencies shall be given a warning by the conpetent police

aut hority agai nst engaging in socially dangerous or crimnal activities.

2. The warning shall, in every case, fornally state the reasons why it
was gi ven and what the person warned has to say, and it shall be signed
by this person and the official concerned"

5/ International Labour Office, 284th Report of the Conmittee on Freedom
of Associ ation, GB.254/6/8.

6/ International Labour Office, Report of the Committee of Experts on

the Application of Conventions and Reconmendations, Report 11l (Part 4A),
1992, pp. 222-224.

7/ Adopted by the First United Nations Congress on the Prevention of
Crime and the Treatnment of Offenders, and approved by the Economi ¢ and Soci al
Council in its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXI1) of
13 May 1977.

8/ Adopted by the General Assenbly in its resolution 34/169 of
17 Decenber 1979.
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Annex |

NOTE VERBALE DATED 27 APRIL 1992 FROM THE PERMANENT REPRESENTATI VE
OF CUBA TO THE UNI TED NATI ONS ADDRESSED TO THE SECRETARY- GENERAL

The Permanent Representative of Cuba presents his conplinents to the
Secretary-General of the United Nations and has the honour to transmt to him
t he Cuban CGovernnent's legal interpretation of Comm ssion on Human Ri ghts
resol uti on 1992/ 61.

Cuba, as its authorized representatives have stated, believes that this
resolution is the illegitinate offspring of the efforts of the Untied States
Covernment to interfere in Cuba's internal affairs, seeking new pretexts and
conplicities for continuing its aggressive policy against Cuba in the current
changi ng conditions of the world, where old "cold war" justifications have no
credibility any | onger.

In that connection, Cuba has expressed its deternination not to accept

the illegal and discrimnatory treatnment that the United States Governnent is
trying to inpose on it and in which the latter is trying to involve the
United Nations, so that as a result of this firmposition it will not

i mpl enent so nuch as a single comma of resolution 1992/61 inposed by the
United States on the Commi ssion on Human Ri ghts.

This attitude is identical to that taken by Cuba with regard to
Conmi ssion resolution 1991/68, and is an i mutabl e position of principle,
consistent with the Charter of the United Nations and international |aw.

At the sane time, Cuba has declared and reiterates its wllingness and
desire to continue its cooperation with the United Nations in the field of
human rights, as shown not only by the contribution it has always nade to the
wor k of the Comm ssion, but also, in respect of our country in particular, by
the attention that the Cuban Governnent devotes to replies under the procedure
est abl i shed under Econoni ¢ and Social Council resolution 1503 (XLVIII) and to
the themati ¢ Rapporteurs, and to contacts with the Secretary-Ceneral of the
United Nati ons.

Furthernore, and in addition to the foregoing, operative paragraph 6 of
resol ution 1992/ 61, which "Requests the Chairman of the Conmission at its
forty-eighth session to designate the Special Representative appointed by the
Secretary-Ceneral pursuant to its resolution 1991/68 as its Special Rapporteur
to review and report on the situation of human rights in Cuba", makes it very
clear that this is a personal designation of M. Rafael R vas Posada who
served as Special Representative of the Secretary-Ceneral until the
forty-ei ghth session of the Conmission, at which he subnitted the report for
whi ch he had recei ved a nandate under Conmi ssion resolution 1991/68, approved
by the Economic and Social Council in decision 1991/252.

The personal designation of M. Rafael R vas Posada as Speci al Rapporteur
is confirmed in operative paragraph 9 of Conm ssion resolution 1992/61, which
"Requests the Special Rapporteur to carry out his mandate, including the
qguestions contained in his letter of 6 Decenber 1991 (E/ CN. 4/1992/27,
annex |11 and appendix), to the Cuban authorities, bearing in mind ...".
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In other words, this paragraph refers to the letter sent by
M. Rivas Posada when he was still serving as Special Representative of the
Secretary- General .

It is clear, as regards designation of the Special Rapporteur, that there
is no other possible interpretation of the text of resolution 1992/61, and
this was recogni zed by M. Rivas Posada hinself when, in his letter of
18 March 1992, he inforned the Chairman of the Comni ssion of his decision not
to accept the appoi ntrment as Special Rapporteur on Cuba which, in accordance
with resolution 1992/61, would go to him

Si nce, pursuant to Conmi ssion resolution 1991/68 and Economi ¢ and Soci al
Counci | decision 1991/252, M. Rivas Posada's post as Special Representative
of the Secretary-General expired at the forty-eighth session of the Conm ssion
on Human Rights, and at that tine the Conm ssion did not recommend any mandate
to continue that post, either in the person of M. Rivas Posada or in any
other person, it is patently clear that at present there is no | egal basis for
appoi nting a new Speci al Representative of the Secretary-General, and no | ega
basi s for designing any person other than M. Rivas Posada as Speci al
Rapport eur

In the light of the foregoing, it is the legal opinion of Cuba that
Conmi ssion resolution 1992/61 is in all points inapplicable because
M. Rivas Posada declined the appointnment offered to himtherein

These | egal and procedural reasons, along with substantive and politica
reasons, lead Cuba to reject, with the utnost firmess and determn nation, the
manoeuvres carried out against it by the United States Government which, with
unparal | el ed hypocrisy, used the pretext of human rights and attenpted to make
the United Nations an acconplice in its nmethods. Gven this situation, ny
country's energy and determ nation will not be | acking at any tine.
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Annex 11

OPI NI ON | SSUED BY THE OFFI CE OF LEGAL AFFAIRS ON THE
| NTERPRETATI ON OF PARAGRAPH 6 OF COWM SSI ON ON
HUMAN RI GHTS RESCLUTI ON 1992/ 61

8. In order to clarify the legal situation thus created, recourse must be
had to the terns of resolution 1992/61 in their context and in the |ight of
their object and purpose. Wile the resolution does not address directly the
guestion of a possible substitution for M. Rivas Posada, not only the

above- quot ed passage, but other provisions of that resolution are relevant in
ascertaining the Conmission's intentions in adopting the resolution. By

par agraph 7, the Comm ssion requested the Special Rapporteur " to maintain
direct contact with the Governnent and citizens of Cuba, in accordance with
resol ution 1991/ 68 and deci sion 1989/ 113, concerning the issues and questions
contained in and associated with the report of the mission to Cuba as well as
the report of the Special Representative". By paragraph 8, the Governnent of
Cuba was urged to cooperate with the Special Rapporteur. Finally, by
paragraph 9, the Special Rapporteur was requested to carry out his mandate and
to report to the Conmission on the results of his endeavours pursuant to the
resolution at its forty-ninth session and to subnmit an interimreport to the
Ceneral -Assenbly at its forty-seventh session

9. The intention of the Conm ssion, therefore, is that the nandate conferred
originally on the Secretary-General's Special Representative would be
continued by a new Special Rapporteur appointed by the Secretary-CGeneral as
Speci al Representative and designated by the Chairman as Special Rapporteur

The Conmi ssion decided that the Chairman should, for that purpose, designate
the Secretary-CGeneral's Special Representative as the Conmi ssion's own Speci al
Rapporteur. The operative provisions of the resolution nmake it clear that the
original mandate is to be continued and that reports on the efforts nade to
carry out that nandate are to be subnitted both to the next session of the
Conmi ssion on Human Rights and the General Assenbly.

10. Nothing in the resolution indicates that its object and purpose is
[imted to M. Rivas Posada. It does not refer to himby nane. No provision
of any of the rel evant Conmi ssion decisions of which we are aware refers by
nane to the individual who had been designated "Special Representative". It
is the usual practice in the United Nations to consider "Specia
Represent ati ves" or "Special Rapporteurs"” as organs of the body establishing
them in this case the Conmi ssion on Human Rights. Absent a different

i ntention expressed by the body establishing the post, the resignation or
death of the person holding the post does not, in and of itself, end the
mandate. Rather, a new appointnent is nornmally nmade so that work can conti nue
in fulfilment of the particular nandate, usually in the same nmanner as
prescribed for the initial appointnent.

11. To hold in this case that the nandate ended with the resignation of the
Speci al Representative would result in thwarting the Conmission's clearly
stated intention that the mandate be continued and that reports be subnitted



E/ CN. 4/ 1993/ 39
page 36

on the endeavours nmade to carry it out. There is no |anguage to support the
contention that the nandate was only to be carried out by a particul ar person

12. Mor eover, the Commi ssion's practice supports the Chairman's position that
a repl acenent should be sought. For exanple, in 1985, the Comm ssion's

Speci al Rapporteur on the situation of human rights in Chile resigned. The
Chai rman appoi nted a successor "follow ng consultations with the nmenbers of

t he Bureau of the Comm ssion and in accordance with established practices"”

(E/ CN. 4/ 1985/ 41, para. 5).

13. Finally, nothing in resolution 1992/61 indicates that the Comm ssion
nmeant to inply that the designation of a Special Rapporteur would entail that,
in future cases, the nom nation of a Special Rapporteur would have to be done,
not by the Secretary-General, but by reverting to the usual practice. On the
contrary, the resolution refers explicitly to the fact that "the Specia
Representati ve appointed by the Secretary-General" is designated Speci al
Rapport eur

14. W agree, therefore, with the Chairman's intention to invite the
Secretary-CGeneral to designate a new Special Representative and find it to be
a logical and correct interpretation of Comm ssion resolution 1992/61. As
envi saged by the Chairman, in this case the Secretary-Ceneral should be
invited to appoint a new Special Representative. Such an appointnent should
be made in accordance with the procedure set out for the appointment of the
initial Special Representative in Conmission resolution 1991/68, i.e. "after
consultation with the Chairnman and the Bureau of the Conmi ssion".

15. Once appointed by the Secretary-General, the Special Representative would
then, as indicated by the Chairman, be designated the Conmi ssion's Special
Rapporteur pursuant to its resolution 1992/61.
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Annex 111

LI ST OF 51 PERSONS ASSCCI ATED W TH HUMAN RI GHTS ORGANI ZATI ONS OR OF
SO CALLED POLI TI CAL DI SSI DENTS WHO, ACCORDI NG TO THE ORGANI ZATI ON

"AMERI CAS WATCH', WERE I N PRI SON | N JANUARY 1993

Mar co Antoni o Abad Fl amand
Gabri el Aguado Chavez
Pedro Al varez Martinez
Maria El ena Aparicio
Sebasti an Arcos Bergnes
Carmen Arias |glesias

Dani el Azpillaga Lonbard
M guel A. Ballester C ntas
Rei nal do Bet ancourt Al varez
Amador Bl anco Her nandez

Ri goberto Carcelles

Jesus Contreras M1 an
Jorge Crespo Diaz

Ani bal Cruz Martinez

Maria Elena Cruz Varel a

Bi enveni da Clcal o Sant ana
Joel Duefias Martinez

Adol fo Dur an

Aurea Feria Cao

Agustin Fi gueredo Fi gueredo
Rodol f o Gonzal ez Gonzal ez
Adri ano Gonzal ez Mari chal
Juan Graveran Piloto

Past er Herrera Macuran
Rubén Hoyos Rui z

Victor Reinaldo Infante

W fredo LI anes Marquez
Al exis Maestre Saborit

Luis Enrique Martinez Martinez

Hubert Luis Matos Sanchez
Santi ago Medi na Corzo
Juan Mayo Meéndez

Juan José Moreno

Ranmdn Cbr egon Sar duy

Rol ando Pagés Navarro
Luis Alberto Pita Santos
Jorge Pomar Montal vo

Orar del Pozo

José Luis Pujol

Yndani ro Restano

Lui s Reyes

Julian Jorge Reyes

Pabl o Reyes Martinez
Félix Rodriguez Ranirez
Amado Rodriguez Rodriguez
Manuel Sanchez Herrero

M guel Sordo Quintanilla
Jorge Vazquez

Fer nando Vel azquez Medi na
Eduar do Vi dal

Fidel Vila Linares



