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 I. Introduction and proposed Commentary 
 
 

1. The Working Group on Definition of Permanent Establishment1 is mandated to 
direct its efforts towards finalizing work on an updated Commentary on Article 5 of 
the United Nations Model Double Taxation Convention between Developed and 
Developing Countries (hereinafter referred to as the “UN Model”).2 The Working 
Group has addressed proposed paragraphs 15.14 to 15.37 of the Commentary on 
Article 5 in the present note (see annex). Paragraphs 15.1 to 15.13 are considered in 
the companion note (E/C.18/2010/5). 

2. Any substantive proposed changes to the content of the annex to conference 
room paper E/C.18/2008/CRP.10 are presented in bold for emphasis, as this note 
does not seek to reopen text previously agreed by the Committee, except as required 
by its mandate. 

__________________ 

 * E/C.18/2010/1. 
 ** The views and opinions expressed in the present note are those of the Working Group on 

Definition of Permanent Establishment (whose coordinator is Mr. Van der Merwe) and do not 
necessarily represent those of the United Nations. 

 1 See Official Records of the Economic and Social Council, 2009, Supplement No. 25   
(E/2009/45), paras. 9 and 10. 

 2 United Nations publication, Sales No. E.01.XVI.2. 
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Annex 
 

  Proposed amended Commentary on Article 5 of the  
United Nations Model (paras. 15.14 to 15.37) 
 
 

 15.14  Paragraph 4 of Article 10 should be amended as follows: 
 

 “4. The provisions of paragraphs 1 and 2 shall not apply if the 
beneficial owner of the dividends, being a resident of a Contracting 
State, carries on business in the other Contracting State of which the 
company paying the dividends is a resident through a permanent 
establishment situated therein or performs in that other State 
independent personal services from a fixed base situated therein and the 
holding in respect of which the dividends are paid is effectively 
connected with such permanent establishment or fixed base. In such case 
the provisions of article 7 or article 14, as the case may be, shall apply.” 

 

15.15 Paragraph 5 of Article 10 should be amended as follows: 
 

 “5. Where a company which is a resident of a Contracting State derives 
profits or income from the other Contracting State, that other State may 
not impose any tax on the dividends paid by the company, except insofar 
as such dividends are paid to a resident of that other State or insofar as 
the holding in respect of which the dividends are paid is effectively 
connected with a permanent establishment or a fixed base situated in 
that other State, nor subject the company’s undistributed profits to a tax 
on the company’s undistributed profits, even if the dividends paid or the 
undistributed profits consist wholly or partly of profits or income arising 
in such other State.” 

 

15.16 Paragraph 4 of Article 11 should be amended as follows: 
 

 “4. The provisions of paragraphs 1 and 2 shall not apply if the 
beneficial owner of the interest, being a resident of a Contracting State, 
carries on business in the other Contracting State in which the interest 
arises, through a permanent establishment situated therein, or performs 
in that other State independent personal services from a fixed base 
situated therein, and the debt-claim in respect of which the interest is 
paid is effectively connected with such permanent establishment or fixed 
base. In such cases, the provisions of article 7 or article 14, as the case 
may be, shall apply.” 

 

15.17 Paragraph 5 of Article 11 should be amended as follows: 
 

 “5. Interest shall be deemed to arise in a Contracting State when the 
payer is a resident of that State. Where, however, the person paying the 
interest, whether he is a resident of a Contracting State or not, has in a 
Contracting State a permanent establishment or a fixed base in 
connection with which the indebtedness on which the interest is paid was 
incurred, and such interest is borne by such permanent establishment or 
a fixed base, then such interest shall be deemed to arise in the State in 
which the permanent establishment or a fixed base is situated.” 



 E/C.18/2010/6
 

3 10-47652 
 

15.18  Paragraph 4 of Article 12 should be amended as follows: 
 

 “4. The provisions of paragraphs 1 and 2 shall not apply if the 
beneficial owner of the royalties, being a resident of a Contracting State, 
carries on business in the other Contracting State in which the royalties 
arise, through a permanent establishment situated therein, or performs 
in that other State independent personal services from a fixed base 
situated therein, and the right or property in respect of which the 
royalties are paid is effectively connected with (a) such permanent 
establishment, or a fixed base, or with (b) business activities referred to 
in subparagraph (c) of paragraph 1 of article 7. In such cases the 
provisions of article 7 or article 14, as the case may be, shall apply.” 

 

15.19  Paragraph 2 of Article 13 should be amended as follows: 
 

 “2. Gains from the alienation of movable property forming part of the 
business property of a permanent establishment which an enterprise of a 
Contracting State has in the other Contracting State or of movable 
property pertaining to a fixed base available to a resident of a 
Contracting State in the other Contracting State for the purpose of 
performing independent personal services, including such gains from the 
alienation of such a permanent establishment (alone or with the whole 
enterprise) or of such fixed base, may be taxed in that other State.” 

 

15.20  Delete Article 14. It would depend on agreement between the countries 
as to whether the following articles are renumbered, but the usual practice is to 
renumber those Articles, or to rename an additional article as Article 14. 
 

15.21 Countries may wish to replace the title of Article 15 as follows: 
“INCOME FROM EMPLOYMENT DEPENDENT PERSONAL SERVICES”, 
as provided for in the 2000 and subsequent OECD Models. The basis for this 
change is that where Article 14 is removed it will usually represent a conscious 
decision to move away from the concepts of independent and dependent 
personal services, and an acceptance that Article 15 deals only with 
employment services, any other provision of services, being dealt with under 
Article 7 or by specific articles such as Articles 16 or 17. 
 

15.22  Subparagraph 2 (c) of Article 15 should be amended by removing 
references to the fixed base concept, as follows: 

 

 “(c) the remuneration is not borne by a permanent establishment or a 
fixed base which the employer has in the other State.” 

 

15.23  The following amendments should be made to Article 17 so as to remove 
references to the deleted Article 14 and so as to add references to Article 7: 
 

 (a) Modify paragraph 1 of Article 17 to read as follows: 
 

 “1. Notwithstanding the provisions of articles 14 7 and 15, income 
derived by a resident of a Contracting State as an entertainer, such 
as a theatre, motion picture, radio or television artiste, or a 
musician, or as a sportsperson, from his personal activities as such 
exercised in the other Contracting State, may be taxed in that other 
State.” 
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 (b) Modify paragraph 2 of Article 17 to read as follows: 
 

 “2. Where income in respect of personal activities exercised by an 
entertainer or a sportsperson in his capacity as such accrues not to 
the entertainer or sportsman himself but to another person, that 
income may, notwithstanding the provisions of articles 7 14 and 15, 
be taxed in the Contracting State in which the activities of the 
entertainer or sportsperson are exercised.” 

 

15.24  Paragraph 2 of Article 21 should be amended as follows: 
 

 “2. The provisions of paragraph 1 shall not apply to income, other than 
income from immovable property as defined in paragraph 2 of article 6, 
if the recipient of such income, being a resident of a Contracting State, 
carries on business in the other Contracting State through a permanent 
establishment situated therein, or performs in that other State 
independent personal services from a fixed base situated therein, and the 
right or property in respect of which the income is paid is effectively 
connected with such permanent establishment or fixed base. In such 
case, the provisions of article 7 or article 14, as the case may be, shall 
apply.” 

 

15.25  Paragraph 2 of Article 22 should be amended as follows: 
 

 “2. Capital represented by movable property forming part of the 
business property of a permanent establishment which an enterprise of a 
Contracting State has in the other Contracting State or by movable 
property pertaining to a fixed base available to a resident of a 
Contracting State in the other Contracting State for the purpose of 
performing independent personal services, may be taxed in that other 
State.” 

 
 

  Paragraph 4 
 

16. This paragraph reproduces Article 5 (4) of the OECD Model with one 
substantive amendment: the deletion of “delivery” in subparagraphs (a) and (b). In 
view of the similarities to the OECD Model provision and the general relevance of 
its Commentary, the general principles of Article 5 (4) under both Models are first 
noted below and then the practical relevance of the deletion of references to 
“delivery” in the UN Model is considered. 

17. The deletion of the word “delivery” reflects the majority view of the 
Committee that a “warehouse” used for that purpose should, if at least the 
requirements of paragraph 1 are met, be a permanent establishment. 

18. The OECD Commentary on paragraph 4 of the OECD Article reads as follows: 

21. This paragraph lists a number of business activities which are treated as exceptions to 
the general definition laid down in paragraph 1 and which are not permanent 
establishments, even if the activity is carried on through a fixed place of business. The 
common feature of these activities is that they are, in general, preparatory or auxiliary 
activities. This is laid down explicitly in the case of the exception mentioned in 
subparagraph e), which actually amounts to a general restriction of the scope of the 
definition contained in paragraph 1. Moreover subparagraph f) provides that combinations 
of activities mentioned in subparagraphs a) to e) in the same fixed place of business shall be 
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deemed not to be a permanent establishment, provided that the overall activity of the fixed 
place of business resulting from this combination is of a preparatory or auxiliary character. 
Thus the provisions of paragraph 4 are designed to prevent an enterprise of one State from 
being taxed in the other State, if it carries on in that other State, activities of a purely 
preparatory or auxiliary character. 

22. Subparagraph a) relates only to the case in which an enterprise acquires the use of 
facilities for storing, displaying or delivering its own goods or merchandise. Subparagraph b) 
relates to the stock of merchandise itself and provides that the stock, as such, shall not be 
treated as a permanent establishment if it is maintained for the purpose of storage, display 
or delivery. Subparagraph c) covers the case in which a stock of goods or merchandise 
belonging to one enterprise is processed by a second enterprise, on behalf of, or for the 
account of, the first-mentioned enterprise. The reference to the collection of information in 
subparagraph d) is intended to include the case of the newspaper bureau which has no 
purpose other than to act as one of many “tentacles” of the parent body; to exempt such a 
bureau is to do no more than to extend the concept of “mere purchase”. 

23. Subparagraph e) provides that a fixed place of business through which the enterprise 
exercises solely an activity which has for the enterprise a preparatory or auxiliary character, 
is deemed not to be a permanent establishment. The wording of this subparagraph makes it 
unnecessary to produce an exhaustive list of exceptions. Furthermore, this subparagraph 
provides a generalised exception to the general definition in paragraph 1 and, when read 
with that paragraph, provides a more selective test, by which to determine what constitutes 
a permanent establishment. To a considerable degree it limits that definition and excludes 
from its rather wide scope a number of forms of business organisations which, although 
they are carried on through a fixed place of business, should not be treated as permanent 
establishments. It is recognised that such a place of business may well contribute to the 
productivity of the enterprise, but the services it performs are so remote from the actual 
realisation of profits that it is difficult to allocate any profit to the fixed place of business in 
question. Examples are fixed places of business solely for the purpose of advertising or for 
the supply of information or for scientific research or for the servicing of a patent or a 
know-how contract, if such activities have a preparatory or auxiliary character. 

24. It is often difficult to distinguish between activities which have a preparatory or 
auxiliary character and those which have not. The decisive criterion is whether or not the 
activity of the fixed place of business in itself forms an essential and significant part of the 
activity of the enterprise as a whole. Each individual case will have to be examined on its 
own merits. In any case, a fixed place of business whose general purpose is one which is 
identical to the general purpose of the whole enterprise, does not exercise a preparatory or 
auxiliary activity. Where, for example, the servicing of patents and know-how is the 
purpose of an enterprise, a fixed place of business of such enterprise exercising such an 
activity cannot get the benefits of subparagraph e). A fixed place of business which has the 
function of managing an enterprise or even only a part of an enterprise or of a group of the 
concern cannot be regarded as doing a preparatory or auxiliary activity, for such a 
managerial activity exceeds this level. If enterprises with international ramifications 
establish a so-called “management office” in States in which they maintain subsidiaries, 
permanent establishments, agents or licensees, such office having supervisory and 
co-ordinating functions for all departments of the enterprise located within the region 
concerned, a permanent establishment will normally be deemed to exist, because the 
management office may be regarded as an office within the meaning of paragraph 2. Where 
a big international concern has delegated all management functions to its regional 
management offices so that the functions of the head office of the concern are restricted to 
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general supervision (so-called polycentric enterprises), the regional management offices 
even have to be regarded as a “place of management” within the meaning of subparagraph a) 
of paragraph 2. The function of managing an enterprise, even if it only covers a certain area 
of the operations of the concern, constitutes an essential part of the business operations of 
the enterprise and therefore can in no way be regarded as an activity which has a 
preparatory or auxiliary character within the meaning of subparagraph e) of paragraph 4. 

25. A permanent establishment could also be constituted if an enterprise maintains a 
fixed place of business for the delivery of spare parts to customers for machinery supplied 
to those customers where, in addition, it maintains or repairs such machinery, as this goes 
beyond the pure delivery mentioned in subparagraph a) of paragraph 4. Since these after-
sale organisations perform an essential and significant part of the services of an enterprise 
vis-à-vis its customers, their activities are not merely auxiliary ones. Subparagraph e) 
applies only if the activity of the fixed place of business is limited to a preparatory or 
auxiliary one. This would not be the case where, for example, the fixed place of business 
does not only give information but also furnishes plans etc. specially developed for the 
purposes of the individual customer. Nor would it be the case if a research establishment 
were to concern itself with manufacture. 

26. Moreover, subparagraph e) makes it clear that the activities of the fixed place of 
business must be carried on for the enterprise. A fixed place of business which renders 
services not only to its enterprise but also directly to other enterprises, for example to other 
companies of a group to which the company owning the fixed place belongs, would not fall 
within the scope of subparagraph e). 

26.1 Another example is that of facilities such as cables or pipelines that cross the territory 
of a country. Apart from the fact that income derived by the owner or operator of such 
facilities from their use by other enterprises is covered by Article 6 where they constitute 
immovable property under paragraph 2 of Article 6, the question may arise as to whether 
paragraph 4 applies to them. Where these facilities are used to transport property belonging 
to other enterprises, subparagraph a), which is restricted to delivery of goods or 
merchandise belonging to the enterprise that uses the facility, will not be applicable as 
concerns the owner or operator of these facilities. Subparagraph e) also will not be 
applicable as concerns that enterprise since the cable or pipeline is not used solely for the 
enterprise and its use is not of preparatory or auxiliary character given the nature of the 
business of that enterprise. The situation is different, however, where an enterprise owns 
and operates a cable or pipeline that crosses the territory of a country solely for purposes of 
transporting its own property and such transport is merely incidental to the business of that 
enterprise, as in the case of an enterprise that is in the business of refining oil and that owns 
and operates a pipeline that crosses the territory of a country solely to transport its own oil 
to its refinery located in another country. In such case, subparagraph a) would be 
applicable. 

27. As already mentioned in paragraph 21 above, paragraph 4 is designed to provide for 
exceptions to the general definition of paragraph 1 in respect of fixed places of business 
which are engaged in activities having a preparatory or auxiliary character. Therefore, 
according to subparagraph f) of paragraph 4, the fact that one fixed place of business 
combines any of the activities mentioned in the subparagraphs a) to e) of paragraph 4 does 
not mean of itself that a permanent establishment exists. As long as the combined activity of 
such a fixed place of business is merely preparatory or auxiliary a permanent establishment 
should be deemed not to exist. Such combinations should not be viewed on rigid lines, but 
should be considered in the light of the particular circumstances. The criterion “preparatory 
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or auxiliary character” is to be interpreted in the same way as is set out for the same 
criterion of subparagraph e) (cf. paragraphs 24 and 25 above). States which want to allow 
any combination of the items mentioned in subparagraphs a) to e), disregarding whether or 
not the criterion of the preparatory or auxiliary character of such a combination is met, are 
free to do so by deleting the words “provided” to “character” in subparagraph f). 

27.1 Subparagraph f) is of no importance in a case where an enterprise maintains several 
fixed places of business within the meaning of subparagraphs a) to e) provided that they are 
separated from each other locally and organisationally, as in such a case each place of 
business has to be viewed separately and in isolation for deciding whether a permanent 
establishment exists. Places of business are not “separated organisationally” where they 
each perform in a Contracting State complementary functions such as receiving and storing 
goods in one place, distributing those goods through another etc. An enterprise cannot 
fragment a cohesive operating business into several small operations in order to argue that 
each is merely engaged in a preparatory or auxiliary activity. 

28. The fixed places of business mentioned in paragraph 4 cannot be deemed to 
constitute permanent establishments so long as their activities are restricted to the functions 
which are the prerequisite for assuming that the fixed place of business is not a permanent 
establishment. This will be the case even if the contracts necessary for establishing and 
carrying on the business are concluded by those in charge of the places of business 
themselves. The employees of places of business within the meaning of paragraph 4 who are 
authorised to conclude such contracts should not be regarded as agents within the meaning 
of paragraph 5. A case in point would be a research institution the manager of which is 
authorised to conclude the contracts necessary for maintaining the institution and who 
exercises this authority within the framework of the functions of the institution. A 
permanent establishment, however, exists if the fixed place of business exercising any of 
the functions listed in paragraph 4 were to exercise them not only on behalf of the enterprise 
to which it belongs but also on behalf of other enterprises. If, for instance, an advertising 
agency maintained by an enterprise were also to engage in advertising for other enterprises, 
it would be regarded as a permanent establishment of the enterprise by which it is 
maintained. 

29. If a fixed place of business under paragraph 4 is deemed not to be a permanent 
establishment, this exception applies likewise to the disposal of movable property forming 
part of the business property of the place of business at the termination of the enterprise’s 
activity in such installation (cf. paragraph 11 above and paragraph 2 of Article 13). Since, 
for example, the display of merchandise is excepted under subparagraphs a) and b), the sale 
of the merchandise at the termination of a trade fair or convention is covered by this 
exception. The exception does not, of course, apply to sales of merchandise not actually 
displayed at the trade fair or convention. 

30. A fixed place of business used both for activities which rank as exceptions 
(paragraph 4) and for other activities would be regarded as a single permanent 
establishment and taxable as regards both types of activities. This would be the case, for 
instance, where a store maintained for the delivery of goods also engaged in sales. 

19. Subparagraph (f) was added to Article 5 (4) in 1999. It follows the OECD 
Model and provides that “the maintenance of a fixed place of business solely for any 
combination of activities mentioned in subparagraphs (a) to (e)” is not a permanent 
establishment if “the overall activity of the fixed place of business resulting from 
this combination is of a preparatory or auxiliary character”. 
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20. As noted above, the UN Model, in contrast to the OECD Model, does not refer 
to “delivery” in subparagraphs (a) or (b). The question whether the use of facilities 
for the “delivery of goods” should give rise to a permanent establishment has been 
debated extensively. A 1997 study revealed that almost 75 per cent of the tax treaties 
of developing countries included the “delivery of goods” in the list of exceptions in 
paragraph 4 (a) and (b). Nevertheless, some countries regard the omission of the 
expression in the UN Model as an important point of departure from the OECD 
Model, believing that a stock of goods for prompt delivery facilitates sales of the 
product and thereby the earning of profit in the host country. 

21. In reviewing the UN Model, the Committee decided to retain the existing 
distinction between the two Models, but it noted that even if the delivery of goods is 
treated as giving rise to a permanent establishment, it may be that little income 
could properly be attributed to this activity. Tax authorities might be led into 
overattributing income to this activity if they do not give the issue close 
consideration, which would lead to prolonged litigation and inconsistent application 
of tax treaties. Therefore, although the reference to “delivery” is absent from the 
UN Model, countries may wish to consider both points of view when entering into 
bilateral tax treaties, for the purpose of determining the practical results of utilizing 
either approach. 
 

  Paragraph 5 
 

22. It is generally accepted that, if a person acts in a State for an enterprise in such 
a way as to closely tie up the activity of the enterprise with the economic life of that 
State, the enterprise should be treated as having a permanent establishment in that 
State — even if it does not have a fixed place of business in that State under 
paragraph 1. Paragraph 5 achieves this by deeming a permanent establishment to 
exist if the person is a dependent agent who carries out on behalf of the enterprise 
an activity specified in subparagraph (a) or (b). Subparagraph (a) follows the 
substance of the OECD Model and proceeds on the basis that if a person with the 
authority to conclude contracts in the name of the enterprise creates for that 
enterprise a sufficiently close association with a State, then it is appropriate to deem 
that such an enterprise has a permanent establishment there. The condition in 
subparagraph (b), relating to the maintenance of a stock of goods, is discussed 
below. 

23. In relation to subparagraph (a), a dependent agent causes a “permanent 
establishment” to be deemed to exist only if his authority is used repeatedly and not 
merely in isolated cases. The OECD Commentary states further: 

32.1 Also, the phrase “authority to conclude contracts in the name of the enterprise” does 
not confine the application of the paragraph to an agent who enters into contracts literally in 
the name of the enterprise; the paragraph applies equally to an agent who concludes 
contracts which are binding on the enterprise even if those contracts are not actually in the 
name of the enterprise. Lack of active involvement by an enterprise in transactions may be 
indicative of a grant of authority to an agent. For example, an agent may be considered to 
possess actual authority to conclude contracts where he solicits and receives (but does not 
formally finalise) orders which are sent directly to a warehouse from which goods are 
delivered and where the foreign enterprise routinely approves the transactions. 

33. The authority to conclude contracts must cover contracts relating to operations which 
constitute the business proper of the enterprise. It would be irrelevant, for instance, if the 
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person had authority to engage employees for the enterprise to assist that person’s activity 
for the enterprise or if the person were authorised to conclude, in the name of the enterprise, 
similar contracts relating to internal operations only. Moreover the authority has to be 
habitually exercised in the other State; whether or not this is the case should be determined 
on the basis of the commercial realities of the situation. A person who is authorised to 
negotiate all elements and details of a contract in a way binding on the enterprise can be 
said to exercise this authority “in that State”, even if the contract is signed by another 
person in the State in which the enterprise is situated or if the first person has not formally 
been given a power of representation. The mere fact, however, that a person has attended or 
even participated in negotiations in a State between an enterprise and a client will not be 
sufficient, by itself, to conclude that the person has exercised in that State an authority to 
conclude contracts in the name of the enterprise. The fact that a person has attended or even 
participated in such negotiations could, however, be a relevant factor in determining the 
exact functions performed by that person on behalf of the enterprise. Since, by virtue of 
paragraph 4, the maintenance of a fixed place of business solely for purposes listed in that 
paragraph is deemed not to constitute a permanent establishment, a person whose activities 
are restricted to such purposes does not create a permanent establishment either. 

33.1 The requirement that an agent must “habitually” exercise an authority to conclude 
contracts reflects the underlying principle in Article 5 that the presence which an enterprise 
maintains in a Contracting State should be more than merely transitory if the enterprise is to 
be regarded as maintaining a permanent establishment, and thus a taxable presence, in that 
State. The extent and frequency of activity necessary to conclude that the agent is 
“habitually exercising” contracting authority will depend on the nature of the contracts and 
the business of the principal. It is not possible to lay down a precise frequency test. 
Nonetheless, the same sorts of factors considered in paragraph 6 would be relevant in 
making that determination. 

24. The Committee’s view is that where paragraph 33 of the OECD Commentary 
above refers to “(a) person who is authorised to negotiate all elements and details of 
a contract”, this should be taken to include a person who has negotiated all the 
essential elements of the contract, whether or not that person’s involvement in the 
negotiation also extends to other non-essential aspects.  

25. With the addition of paragraph 5 (b), relating to the maintenance of a stock of 
goods, this paragraph is broader in scope than paragraph 5 of the OECD Model. 
Some countries believe that a narrow formula might encourage an agent who was in 
fact dependent to represent himself as acting on his own behalf. 

26. The former Ad Hoc Group of Experts on International Cooperation in Tax 
Matters understood that subparagraph 5 (b) was to be interpreted such that if all the 
sales-related activities take place outside the host State and only delivery, by an 
agent, takes place there, such a situation would not lead to a permanent 
establishment.a The Group of Experts noted, however, that if sales-related activities 
(for example, advertising or promotion) are also conducted in that State on behalf of 
the resident (whether or not by the enterprise itself or by its dependent agents) and 
have contributed to the sale of such goods or merchandise, a permanent 
establishment may exist.b 
 

__________________ 

 a  See para. 25 of the Commentary on Article 5 of the 2001 version of the UN Model. 
 b  Ibid. 
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  Paragraph 6  
 

27. This paragraph does not correspond to any provision in Article 5 of the OECD 
Model and is included to deal with certain aspects of the insurance business. The 
OECD Model nevertheless discusses the possibility of such a provision in bilateral 
tax treaties in the following terms: 

39. According to the definition of the term “permanent establishment” an insurance 
company of one State may be taxed in the other State on its insurance business, if it has a 
fixed place of business within the meaning of paragraph 1 or if it carries on business 
through a person within the meaning of paragraph 5. Since agencies of foreign insurance 
companies sometimes do not meet either of the above requirements, it is conceivable that 
these companies do large-scale business in a State without being taxed in that State on their 
profits arising from such business. In order to obviate this possibility, various conventions 
concluded by OECD Member countries include a provision which stipulates that insurance 
companies of a State are deemed to have a permanent establishment in the other State if 
they collect premiums in that other State through an agent established there — other than an 
agent who already constitutes a permanent establishment by virtue of paragraph 5 — or 
insure risks situated in that territory through such an agent. The decision as to whether or 
not a provision along these lines should be included in a convention will depend on the 
factual and legal situation prevailing in the Contracting States concerned. Frequently, 
therefore, such a provision will not be contemplated. In view of this fact, it did not seem 
advisable to insert a provision along these lines in the Model Convention. 

28. Paragraph 6 of the UN Model, which achieves the aim quoted above, is 
necessary because insurance agents generally have no authority to conclude 
contracts; thus, the conditions of paragraph 5 (a) would not be fulfilled. If an 
insurance agent is independent, however, the profits of the insurance company 
attributable to his activities are not taxable in the source State because the 
provisions of Article 5 (7) would be fulfilled and the enterprise would not be 
deemed to have a permanent establishment. 

29. Some countries, however, favour extending the provision to allow taxation 
even where there is representation by such an independent agent. They take this 
approach because of the nature of the insurance business, the fact that the risks are 
situated within the country claiming tax jurisdiction, and the ease with which 
persons could, on a part-time basis, represent insurance companies on the basis of 
an “independent status”, making it difficult to distinguish between dependent and 
independent insurance agents. Other countries see no reason why the insurance 
business should be treated differently from activities such as the sale of tangible 
commodities. They also point to the difficulty of ascertaining the total amount of 
business done when the insurance is handled by several independent agents within 
the same country. In view of this difference in approach, the question how to treat 
independent agents is left to bilateral negotiations, which could take account of the 
methods used to sell insurance and other features of the insurance business in the 
countries concerned.  
 

  Paragraph 7  
 

30. The first sentence of this paragraph reproduces Article 5 (6) of the OECD 
Model, with a few minor drafting changes. The relevant portions of the Commentary 
on the OECD text are as follows:  
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36. Where an enterprise of a Contracting State carries on business dealings through a 
broker, general commission agent or any other agent of an independent status, it cannot be 
taxed in the other Contracting State in respect of those dealings if the agent is acting in the 
ordinary course of his business ... Although it stands to reason that such an agent, 
representing a separate enterprise, cannot constitute a permanent establishment of the 
foreign enterprise, paragraph [7] has been inserted in the Article for the sake of clarity and 
emphasis.  

37. A person will come within the scope of paragraph [7], i.e., he will not constitute a 
permanent establishment of the enterprise on whose behalf he acts only if: 

  (a) he is independent of the enterprise both legally and economically, and 

  (b) he acts in the ordinary course of his business when acting on behalf of the 
enterprise. 

38. Whether a person is independent of the enterprise represented depends on the extent 
of the obligations which this person has vis-à-vis the enterprise. Where the person’s 
commercial activities for the enterprise are subject to detailed instructions or to 
comprehensive control by it, such person cannot be regarded as independent of the 
enterprise. Another important criterion will be whether the entrepreneurial risk has to be 
borne by the person or by the enterprise the person represents.  

38.1 In relation to the test of legal dependence, it should be noted that the control which a 
parent company exercises over its subsidiary in its capacity as shareholder is not relevant in 
a consideration of the dependence or otherwise of the subsidiary in its capacity as an agent 
for the parent. This is consistent with the rule in paragraph 7 of Article 5. But, as paragraph 41 
of the Commentary indicates, the subsidiary may be considered a dependent agent of its 
parent by application of the same tests which are applied to unrelated companies.  

38.2 The following considerations should be borne in mind when determining whether an 
agent may be considered to be independent. 

38.3 An independent agent will typically be responsible to his principal for the results of 
his work but not subject to significant control with respect to the manner in which that work 
is carried out. He will not be subject to detailed instructions from the principal as to the 
conduct of the work. The fact that the principal is relying on the special skill and knowledge 
of the agent is an indication of independence.  

38.4 Limitations on the scale of business which may be conducted by the agent clearly 
affect the scope of the agent’s authority. However such limitations are not relevant to 
dependency which is determined by consideration of the extent to which the agent exercises 
freedom in the conduct of business on behalf of the principal within the scope of the 
authority conferred by the agreement.  

38.5 It may be a feature of the operation of an agreement that an agent will provide 
substantial information to a principal in connection with the business conducted under the 
agreement. This is not in itself a sufficient criterion for determination that the agent is 
dependent unless the information is provided in the course of seeking approval from the 
principal for the manner in which the business is to be conducted. The provision of 
information which is simply intended to ensure the smooth running of the agreement and 
continued good relations with the principal is not a sign of dependence.  

38.6 Another factor to be considered in determining independent status is the number of 
principals represented by the agent. Independent status is less likely if the activities of the 
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agent are performed wholly or almost wholly on behalf of only one enterprise over the 
lifetime of the business or a long period of time. However, this fact is not by itself 
determinative. All the facts and circumstances must be taken into account to determine 
whether the agent’s activities constitute an autonomous business conducted by him in which 
he bears risk and receives reward through the use of his entrepreneurial skills and 
knowledge. Where an agent acts for a number of principals in the ordinary course of his 
business and none of these is predominant in terms of the business carried on by the agent 
legal dependence may exist if the principals act in concert to control the acts of the agent in 
the course of his business on their behalf. 

38.7 Persons cannot be said to act in the ordinary course of their own business if, in place 
of the enterprise, such persons perform activities which, economically, belong to the sphere 
of the enterprise rather than to that of their own business operations. Where, for example, a 
commission agent not only sells the goods or merchandise of the enterprise in his own name 
but also habitually acts, in relation to that enterprise, as a permanent agent having an 
authority to conclude contracts, he would be deemed in respect of this particular activity to 
be a permanent establishment, since he is thus acting outside the ordinary course of his own 
trade or business (namely that of a commission agent), unless his activities are limited to 
those mentioned at the end of paragraph 5.  

38.8 In deciding whether or not particular activities fall within or outside the ordinary 
course of business of an agent, one would examine the business activities customarily 
carried out within the agent’s trade as a broker, commission agent or other independent 
agent rather than the other business activities carried out by that agent. Whilst the 
comparison normally should be made with the activities customary to the agent’s trade, 
other complementary tests may in certain circumstances be used concurrently or 
alternatively, for example where the agent’s activities do not relate to a common trade.  

31. In the 1980 edition of the UN Model,c the second sentence of paragraph 7 
read: “However, when the activities of such an agent are devoted wholly or almost 
wholly on behalf of the enterprise, he will not be considered an agent of an 
independent status within the meaning of this paragraph.”  

32. It was subsequently recognized that this sentence had given rise to anomalous 
situations. The concern was that if the number of enterprises for which an 
independent agent was working fell to one, the agent would, without further 
examination, be treated as dependent. In the 1999 revision of the Model, the 
wording was therefore amended as follows:  

However, when the activities of such an agent are devoted wholly or almost 
wholly on behalf of that enterprise, and conditions are made or imposed 
between that enterprise and the agent in their commercial and financial 
relations which differ from those which would have been made between 
independent enterprises, he will not be considered as an agent of an 
independent status within the meaning of this paragraph.  

33. The revised version makes clear that the essential criterion for automatically 
treating an agent as not being of “an independent status” is the absence of the arm’s-
length relationship. The mere fact that the number of enterprises for which the 
independent agent acts has fallen to one does not of itself change his status from 

__________________ 

 c  United Nations publication, Sales No. E.80.XVI.3 and corrigendum.  
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independent to dependent, though it might serve as an indicator of the absence of 
the independence of that agent. 
 

  Paragraph 8  
 

34. The present paragraph reproduces Article 5 (7) of the OECD Model. The 
Commentary on the OECD text is as follows:  

40. It is generally accepted that the existence of a subsidiary company does not, of itself, 
constitute that subsidiary company a permanent establishment of its parent company. This 
follows from the principle that, for the purpose of taxation, such a subsidiary company 
constitutes an independent legal entity. Even the fact that the trade or business carried on by 
the subsidiary company is managed by the parent company does not constitute the 
subsidiary company a permanent establishment of the parent company.  

41. A parent company may, however, be found, under the rules of paragraphs 1 or 5 of 
the Article, to have a permanent establishment in a State where a subsidiary has a place of 
business. Thus, any space or premises belonging to the subsidiary that is at the disposal of 
the parent company ... and that constitutes a fixed place of business through which the 
parent carries on its own business will constitute a permanent establishment of the parent 
under paragraph 1, subject to paragraphs 3 and 4 of the Article (see for instance, the 
example in paragraph 4.3 above). Also, under paragraph 5, a parent will be deemed to have 
a permanent establishment in a State in respect of any activities that its subsidiary 
undertakes for it if the subsidiary has, and habitually exercises, in that State an authority to 
conclude contracts in the name of the parent ..., unless these activities are limited to those 
referred to in paragraph 4 of the Article or unless the subsidiary acts in the ordinary course 
of its business as an independent agent to which paragraph 6 of the Article applies.  

41.1 The same principles apply to any company forming part of a multinational group so 
that such a company may be found to have a permanent establishment in a State where it 
has at its disposal ... and uses premises belonging to another company of the group, or if the 
former company is deemed to have a permanent establishment under paragraph 5 of the 
Article ... The determination of the existence of a permanent establishment under the rules 
of paragraphs 1 or 5 of the Article must, however, be done separately for each company of 
the group. Thus, the existence in one State of a permanent establishment of one company of 
the group will not have any relevance as to whether another company of the group has itself 
a permanent establishment in that State. 

35. The Committee notes that determining whether or not a permanent 
establishment exists on a separate entity basis may entail vulnerability to abusive 
arrangements. Depending on the domestic law of States, safeguards against purely 
artificial structures may be found through application of a rule according to which 
substance overrides form. The Commentary of the OECD Model also states the 
following: 

42. Whilst premises belonging to a company that is a member of a multinational group 
can be put at the disposal of another company of the group and may, subject to the other 
conditions of Article 5, constitute a permanent establishment of that other company if the 
business of that other company is carried on through that place, it is important to distinguish 
that case from the frequent situation where a company that is a member of a multinational 
group provides services (e.g. management services) to another company of the group as part 
of its own business carried on in premises that are not those of that other company and 
using its own personnel. In that case, the place where those services are provided is not at 
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the disposal of the latter company and it is not the business of that company that is carried 
on through that place. That place cannot, therefore, be considered to be a permanent 
establishment of the company to which the services are provided. Indeed, the fact that a 
company’s own activities at a given location may provide an economic benefit to the 
business of another company does not mean that the latter company carries on its business 
through that location: clearly, a company that merely purchases parts produced or services 
supplied by another company in a different country would not have a permanent 
establishment because of that, even though it may benefit from the manufacturing of these 
parts or the supplying of these services.  

36. The Commentary of the OECD Model has been amended to include the 
following section on “electronic commerce”: 
 

   Electronic commerce 
 

42.1 There has been some discussion as to whether the mere use in electronic commerce 
operations of computer equipment in a country could constitute a permanent establishment. 
That question raises a number of issues in relation to the provisions of the Article.  

42.2 Whilst a location where automated equipment is operated by an enterprise may 
constitute a permanent establishment in the country where it is situated (see below), a 
distinction needs to be made between computer equipment, which may be set up at a 
location so as to constitute a permanent establishment under certain circumstances, and the 
data and software which is used by, or stored on, that equipment. For instance, an Internet 
web site, which is a combination of software and electronic data, does not in itself 
constitute tangible property. It therefore does not have a location that can constitute a “place 
of business” as there is no “facility such as premises or, in certain instances, machinery or 
equipment” (see paragraph 2 above) as far as the software and data constituting that web 
site is concerned. On the other hand, the server on which the web site is stored and through 
which it is accessible is a piece of equipment having a physical location and such location 
may thus constitute a “fixed place of business” of the enterprise that operates that server.  

42.3 The distinction between a web site and the server on which the web site is stored and 
used is important since the enterprise that operates the server may be different from the 
enterprise that carries on business through the web site. For example, it is common for the 
web site through which an enterprise carries on its business to be hosted on the server of an 
Internet Service Provider (ISP). Although the fees paid to the ISP under such arrangements 
may be based on the amount of disk space used to store the software and data required by 
the web site, these contracts typically do not result in the server and its location being at the 
disposal of the enterprise (see paragraph 4 above), even if the enterprise has been able to 
determine that its web site should be hosted on a particular server at a particular location. In 
such a case, the enterprise does not even have a physical presence at that location since the 
web site is not tangible. In these cases, the enterprise cannot be considered to have acquired 
a place of business by virtue of that hosting arrangement. However, if the enterprise 
carrying on business through a web site has the server at its own disposal, for example it 
owns (or leases) and operates the server on which the web site is stored and used, the place 
where that server is located could constitute a permanent establishment of the enterprise if 
the other requirements of the Article are met.  

42.4 Computer equipment at a given location may only constitute a permanent 
establishment if it meets the requirement of being fixed. In the case of a server, what is 
relevant is not the possibility of the server being moved, but whether it is in fact moved. In 
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order to constitute a fixed place of business, a server will need to be located at a certain 
place for a sufficient period of time so as to become fixed within the meaning of paragraph 1. 

42.5 Another issue is whether the business of an enterprise may be said to be wholly or 
partly carried on at a location where the enterprise has equipment such as a server at its 
disposal. The question of whether the business of an enterprise is wholly or partly carried 
on through such equipment needs to be examined on a case-by-case basis, having regard to 
whether it can be said that, because of such equipment, the enterprise has facilities at its 
disposal where business functions of the enterprise are performed.  

42.6 Where an enterprise operates computer equipment at a particular location, a 
permanent establishment may exist even though no personnel of that enterprise is required 
at that location for the operation of the equipment. The presence of personnel is not 
necessary to consider that an enterprise wholly or partly carries on its business at a location 
when no personnel are in fact required to carry on business activities at that location. This 
conclusion applies to electronic commerce to the same extent that it applies with respect to 
other activities in which equipment operates automatically, e.g. automatic pumping 
equipment used in the exploitation of natural resources.  

42.7 Another issue relates to the fact that no permanent establishment may be considered 
to exist where the electronic commerce operations carried on through computer equipment 
at a given location in a country are restricted to the preparatory or auxiliary activities 
covered by paragraph 4. The question of whether particular activities performed at such a 
location fall within paragraph 4 needs to be examined on a case-by-case basis having regard 
to the various functions performed by the enterprise through that equipment. Examples of 
activities which would generally be regarded as preparatory or auxiliary include: 

 – providing a communications link — much like a telephone line — between suppliers 
and customers; 

 – advertising of goods or services; 

 – relaying information through a mirror server for security and efficiency purposes; 

 – gathering market data for the enterprise; 

 – supplying information.  

42.8 Where, however, such functions form in themselves an essential and significant part 
of the business activity of the enterprise as a whole, or where other core functions of the 
enterprise are carried on through the computer equipment, these would go beyond the 
activities covered by paragraph 4 and if the equipment constituted a fixed place of business 
of the enterprise (as discussed in paragraphs 42.2 to 42.6 above), there would be a 
permanent establishment.  

42.9 What constitutes core functions for a particular enterprise clearly depends on the 
nature of the business carried on by that enterprise. For instance, some ISPs are in the 
business of operating their own servers for the purpose of hosting web sites or other 
applications for other enterprises. For these ISPs, the operation of their servers in order to 
provide services to customers is an essential part of their commercial activity and cannot be 
considered preparatory or auxiliary. A different example is that of an enterprise (sometimes 
referred to as an “e-tailer”) that carries on the business of selling products through the 
Internet. In that case, the enterprise is not in the business of operating servers and the mere 
fact that it may do so at a given location is not enough to conclude that activities performed 
at that location are more than preparatory and auxiliary. What needs to be done in such a 
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case is to examine the nature of the activities performed at that location in light of the 
business carried on by the enterprise. If these activities are merely preparatory or auxiliary 
to the business of selling products on the Internet (for example, the location is used to 
operate a server that hosts a web site which, as is often the case, is used exclusively for 
advertising, displaying a catalogue of products or providing information to potential 
customers), paragraph 4 will apply and the location will not constitute a permanent 
establishment. If, however, the typical functions related to a sale are performed at that 
location (for example, the conclusion of the contract with the customer, the processing of 
the payment and the delivery of the products are performed automatically through the 
equipment located there), these activities cannot be considered to be merely preparatory or 
auxiliary.  

42.10 A last issue is whether paragraph 5 may apply to deem an ISP to constitute a 
permanent establishment. As already noted, it is common for ISPs to provide the service of 
hosting the web sites of other enterprises on their own servers. The issue may then arise as 
to whether paragraph 5 may apply to deem such ISPs to constitute permanent 
establishments of the enterprises that carry on electronic commerce through web sites 
operated through the servers owned and operated by these ISPs. Whilst this could be the 
case in very unusual circumstances, paragraph 5 will generally not be applicable because 
the ISPs will not constitute an agent of the enterprises to which the web sites belong, 
because they will not have authority to conclude contracts in the name of these enterprises 
and will not regularly conclude such contracts or because they will constitute independent 
agents acting in the ordinary course of their business, as evidenced by the fact that they host 
the web sites of many different enterprises. It is also clear that since the web site through 
which an enterprise carries on its business is not itself a “person” as defined in Article 3, 
paragraph 5 cannot apply to deem a permanent establishment to exist by virtue of the web 
site being an agent of the enterprise for purposes of that paragraph. 

37. The Committee of Experts notes that the OECD Commentary, in paragraph 42.3, 
draws a distinction between a contract with an Internet Service Provider and one 
with a place of business at the disposal of the enterprise. In this regard, the 
Committee recognizes that some businesses could seek to avoid creating a 
permanent establishment by managing the contractual terms in cases where the 
circumstances would justify the conclusion that a permanent establishment exists. In 
such cases, a rule placing substance over form should apply. 

 


