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BKJII0Yasl PYKOBOJACTBO U KOHTPOJbHBII NepeyeHb
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HEHOO00OPA30BAHMIO AJISl PA3BUBAIOIIMXCS CTPAaH

3anucka Cexkperapuara*

Peszrome

B Hacrosmeil 3anucke npeactasieHa KpaTkas HHGopMaius o xoae padoTsl Hax
MIpakTHIEeCKUM pyKoBoacTBoM Opranmsannn OOwveamHeHHBIX Hamuit mo Tpancdept-
HOMY IIEHOOOPa30BaHUIO JJIs Pa3BUBAIOIINXCS CTpaH, O LEIIX 3TOW paboTHl U O py-
KOBOJAIINX MPHUHIMIIAX, MTOJIOXKEHHBIX B e ocHOBY. [t obcyxnenuss KomureTom K
3alicKe MpUjaraeTcsl MpoeKT HabpOCKOB PYKOBOACTBA (KOTOPBIM paclpoCTpaHsIETCs
6e3 o(UIHaANTBHOTO peAaKTHPOBAHUS U TOJIBKO Ha S3bIKE OPUTHUHAJA).

* W3j10)KeHHBIE B HACTOSAIIEM JOKYMEHTE MHEHUS HE 0053aTEIBbHO OTPAXKAIOT TOYKY 3PCHUS
Opranuzaunn O6venunennbix Hanuit unn Komurera Opranusanuun O6bennnenHbpix Hanumii mo
HaJIOTOBBIM BOIIPOCAM.
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I.

I1.

BBenenue

Hpouecc paﬁOTbl U NNOATrpymnma mo HaJOroBbIM J10roBopam

1. Ha geTBeproii exxeronnoit ceccun Komutera ObIIIO MPUHSTO K CBEICHUIO TIPE-
JIO)KeHHE O pa3paboTKe MpakTUdeckoro pykoBoacTBa Oprammianun OO0beIHHEHHBIX
Hanwmii o TpanchepTHOMy 1eHOOOpa3oBaHUIO i pa3BuBatoniuxcs crpan!. Heoo-
XOAMMOCTH Pa3pabOTKH TAaKOro pyKOBOJCTBA CBs3aHa ¢ mosydeHHbIMH Cekperapua-
TOM OT3BIBAMH 00 OTCYTCTBUHU YETKHUX M MPEAMETHBIX YKa3aHHUH ISl pa3BHUBAIOIINX-
cs CTpaH MO BOMPOCAM IMONUTHKY U aAMHUHUCTPATUBHBIM acIEKTaM aHaJIN3a BOIPO-
COB TpaHC(EPTHOrO IIeHOOOPa30BaHMS B HEKOTOPBIX ONEPAUMSIX MHOTOHALMOHAIb-
HBIX KOMITaHUH.

CoBemanme 2008 rona B AMcrepaame

2. Cosemanue cHenuajIbHON TPYNIBI SKCIEPTOB MO TpaHC(epTHOMY LEHOOOpa-
30BaHUIO IS OOCYXICHUS IMPAKTHUYECKUX BOIPOCOB, C KOTOPBIMH CTAaJIKHWBAIOTCS
Pa3BUBAIOIIMECS] CTPAaHBI, OBUIO OPTaHU30BAHO YIIpaBJICHUEM IO (GUHAHCHPOBAHUIO
pa3BuTus JlemapTaMeHTa IO 3KOHOMUUYECKMM M COLUAIBbHBIM BompocaM OpraHusa-
unn O6benunennbix Hanumii u 6pu10 npoBeneHo 27 u 28 asrycra 2008 roxa B mrad-
KBapTHpe MeXIyHapogHOro OIOpO HAJOroBOHM NOKyMmMeHTanuu B AmcrepaameZ. B
paboTre coBelaHus NMPUHSIN ydacTHe 22 3KCIepTa W3 4YHciia NMPaBUTEIbCTBEHHBIX
JOMKHOCTHBIX JIHUI, YACTHBIX NPAKTUKOB, MPEACTABUTEIEH HAy4YHBIX KPYTOB M HE-
npaBuTeNnbcTBeHHBIX opranu3anuii (HIIO) u3 pa3BUTHIX ¥ pa3BUBAIONIUXCS CTPaH.

3.  VY4YacTHHKHU COBCIIaHUS OTMETHIIH, YTO HAJICKAIIHMI ydeT TpaHC(HEpTHOrO Iie-
HOOOpa30BaHUS UMEET 0C00O0Oe 3HAYCHUWE MPUMCHHTEIBRHO K OIEpaIusiM MHOTOHa-
[IMOHATBHBIX MPEINPUITHH, MMOCKOJIBKY B TaKUX OIEPAIUAX MPUHIIUAIBI PEIHOYHOTO
IeHOoO0Opa3oBaHus OOBIYHO HE MPUMEHSIIOTCS, HO BMECTE C TEM HAJOTOBBIC OPTaHHI,
KaK MPaBIIO, TPEOYIOT HCIOJIb30BaTh MPUMEHUTEIBHO K JIESITEILHOCTH TAaKUX MPEI-
NPUSTUN aHAJOTH PBIHOYHBIX IIEH, T.€. IEH KOMMEPUYECKHUX CJIEJIOK, 3aKJII0YaeMBbIX
HE3aBUCHMBIMU KOHTpAarcHTamMu. TeM caMbIM HAJIOTOBBIE OpTaHbl CTpeMsTcs obec-
MeYNTh, YTOOBI TpaHCepTHOE IEHOOOpa30BaHWE HE HCIIOJIH30BAIOCH B KAueCTBE
CpelcTBa mepepactpeeieHus] MPUOBIIeH W YOBITKOB MEXIY IOJIpa3IeIICHUIMHI
TPYIIBI IPSANPUATHI UM KOMIIAHWH B HAJOTOBBIX IEISIX, YAOOHBIX C TOYKU 3PCHHUS
HaJIOTOIIATEbIINKOB.

4.  Hampuwmep, 11 yMEHBIICHUS BEIIMYUHBI HAJIOTO00IaracMoi mpuObLIH/TIOCTY -
JICHUH W, COOTBETCTBEHHO, HAJIOTOBBIX 00S3aTEIbCTB MPUOBLTA MOTYT yKa3bIBAThCS
KaK TMOJIYUYCHHBIC B TCPPUTOPHUAX C HU3KUM YPOBHEM HAJIOTOOOJIOKCHUS MM Oe3 Ha-
JIOTOOOJIOKEHHUS, a JIJI MOJYYCHHS MaKCHUMaJbHO JOMYCTUMBIX HAJOTOBBIX CKHJIOK
BBIUCTHI WJIH YOBITKH MOTYT YKa3bIBaThCS KaK MOJIYYCHHBIC B TEPPUTOPHUAX C BBHICO-
KUM ypOBHEM HaJIOTOOOJOXKEHUs. Pe3ynbTaToM 3TOro SIBISCTCS CHIDKCHHE HAJIOTO-
BBIX 0053aTCILCTB TPYIIIBI WX OPUIUICCKOTO JIMIA, YTO, B CBOIO OYEpElib, CKa3bl-
BacTCs Ha O0OBEME 3aKOHHBIX HAJIOTOBBIX IMOCTYIUICHUWA pPa3lIMYHBIX HAJIOTOBBIX
IOPUCIUKITUN.

I Cm. Oguyuanvuvie omuyemuvt dxonomuveckozo u Coyuanvrozo Cosema, 2008 200,
Jononnenue Ne 25 (E/2008/45-E/C.18/2008/6), myHnkt 80.
2 Cm. www.un.org/esa/ffd/tax/.
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5. YyacTHUKH COBCIIaHUA OTMCTHIIN, YTO:

a) TpaHcdepTHOE IEHOOOpa3oBaHUE MPEACTABISIET cO00M BaxkHYIO IpoobIe-
My B 00JacTH HaJIOTOOOJIOKEHUs KaK ISl Pa3BUBAIOIIMXCS, TaK W IS Pa3BUTHIX
CTpaH, HO IIPH ATOM Iepe]] OOJBIIMHCTBOM Pa3BUBAIOIINXCS CTPaH BCTAIOT 0COObBIE
poOjemMbl B IUTaHE BO3MOXKHOCTEH M HanW4usi MHGOPMAIMHM IPH aHalIu3e TpaHC-
(depTHBIX 1IeH, BKIIIOYas 00s3aTebHOE HAJHUYKe JIEHCTBYIONNX BHYTPEHHHUX MPaBUI
JUIS HaJUIeXKalllero PelIeHUs] CBSI3aHHBIX C TPaHC(EPTHHIM IIeHOOOpa30BaHHMEM BO-
IIPOCOB, a TaKXe KBaIM(UIMPOBAHHBIX KaJApOB M HaJIeKamed MHPOpMaLUW s
peanu3auy TaKuX MpaBWI Ha MPAKTHKE;

b) MHOrMM pa3BHBAIOIIMMCSI CTpaHaM, TaK )K€ KaK B CBOE BPEMs U MHOTUM
Pa3BUTHIM CTpaHaM, TPYIHO HAWTH 30JI0TYIO CEpPEIMHY MEXay O0OecliedeHUEM CBOUX
3aKOHHBIX HAJOTOBBIX MPaB M CO3JaHUEM OTKPBITHIX, MPO3PayHbIX, OIarompusTHRIX
Y CIpaBEUIMBBIX YCJIOBHH I HHBECTOPOB. DTH TPYIHOCTH yCYTyOJSIOTCS HEXBaT-
KO BO MHOTHMX Pa3BHBAIOIINXCS CTPaHAaX KBAIM(QHUIIMPOBAHHBIX KAJPOB U HaJJIeKa-
et napopManuy;

C)  elle ofHa TPYJHOCTH CBsI3aHa C TEM, YTO OOJIbIIAs YacTh aHAIIUTHUYECKUX
BBIKJIAJIOK M PEKOMEHAAINI sl HAJIOTOBBIX OPraHOB I10 y4eTy TpaHcdepTHOTO Ie-
HOOOpa30BaHMS HOCHT HE CTOJBKO NMPAKTHYECKHUU, CKOJIBKO TEOPETHYECKHI Xapak-
Tep. beuto, HanpuMep, OTMEUEHO, YTO, XOTSI METOJl CONOCTAaBUMOW HEKOHTPOJIMpYe-
MOH IIeHBI UTpaeT BechbMa BUIHYIO POJIb B TEOPHH TpaHc(]epTHOro meHooOpa3oBa-
HUS, B peajbHON XU3HM OH INPAKTUYECKH HE NPHUMEHSETCS — B IOAAaBISIONIEM
OOJBUIMHCTBE CITy4aeB UCIIOJIB3YETCS] METOJ YUCTOM MPUOBUIH OT CIIEIKH, KOTOPHIi C
TEOPETUYECKON TOYKHM 3PEHHUS BOBCE HE SBISETCS NMPEANOYTUTEIBHBIM, — YTO 3a-
craBmwiio OpraHu3anuio S5KOHOMHYECKOTO COTPYAHHYECTBA U PAa3BUTHS 3aHATHCS Ie-
PEOLIEHKOH CyIIECTBYIOIIETO MOT0KEHHUS;

d) e OAHUM METOAOM, Yy KOTOPOro Cpeianu YYAaCTHUKOB COBCHIAaHUA Ha-
HIJINCh CTOPOHHUKHU, ABIACTCA METOH «Pa3ACICHUA HpH6LIHCﬁ))3, 0COOEHHO npume-
HUTCJIBbHO K TAKUM BOIIPOCAM, KaK Iepeaadya HEMATCPUAJIBbHBIX aKTUBOB;

€) cepbe3HOH NpoOIeMoil BO MHOTMX Pa3BHUBAIOIIMXCS CTpPaHax SBISETCS
OTCYTCTBUE CONOCTAaBUMBIX JAHHBIX JJIs pacuera 3aTpaT UM LEHBbl Mepernpoaaku
TOBAapOB U ycayT. HexoTopble pa3BUBarOIMECS CTPaHbl UCIOIB3YIOT JAaHHbBIE, MOJY-
YeHHbIe U3 0a3 JaHHBIX PAa3BUTHIX CTPaH, HampuMep u3 ucrouHukoB B EBpone u Co-
enuHeHHbix llltatax, Torna kak Apyrue CUMTAIOT, UTO 3TO MOXKET IMPUBECTH K BO3-
HUKHOBEHHUIO MpPOOJeM B CHIIy 3HAYUTEIBHBIX DPAa3JIHMYMil B PHIHOYHBIX YCIOBHUSX,
BKJIIOYasi reorpauyecKkue WM TeppUTOpHANIbHBIE (PaKTOpHl (Takue, Kak «TeppHUTO-
puanbHas skoHOMU»*). [lodyyeHrne maHHBIX TAMOXEHHOTO KOHTPOJIS, KaK IPaBUIIO,
00XOAMTCS JIeIIeBIIe, OJJHAKO JIJISl MX MCIIOJIB30BAHUS B IEJISAX IIPOBEPKH HAJIOTOIUIA-

W

IS

DTOT METOJ YacTO UCIOJb3YeTCs B T€X CIyuasx, KOIrJa BbICOKAs CTENEHb KOHCOIUIALUU
MPEeIIPHUITHS HE M03BOJISIET IPOBECTH Pa3eNbHYI0 OLCHKY NPUOBUIN KaXXIO0r0o MOApa3ieIcHHs,
U N0JTy4YeHHas NPeANpUATHEM NPUOBIIb ACIUTCA MEXy YJACTHUKAMM CIENKH UCXOAsS U3 JOIH
ydacTHsi Ka)XJ0#i U3 CTOPOH.

B Tex cimydasx, Korna 3KOHOMHS 00yCIIOBJICHA e CTBHEM TEpPUTOPHAIBHBIX (aKTOPOB
(manpumep, 601ee HU3KMMU IPOU3BOACTBECHHBIMH 3aTPaTaMH MK 00jJee HU3KOW CTOMMOCTBIO
HH(GOPMAIIMOHHO-TEXHUYECKHX YCIyT B HEKOTOPBIX Pa3BUBAIOIIUXCSA CTpaHaX 10 CPaBHEHUIO €
Pa3BUTHIMU CTPAHAMHU), BOIPOC 3aKJIIOYAETCS B TOM, MOXKHO JIM CUMTATh, YTO TaKyl0 YKOHOMHUIO
IIOJIy4alOT HE TONBKO T, KTO IPHOOpETaeT TOBAPHI UIH YCIYT'H, HO U T€, KTO SBISACTCS
MIOCTABIIMKOM TaKUX TOBAPOB MJIU yCIYT.
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TENBIIMKOB TpeOyeTcs pa3BUTON aHAJIUTUYECKUH HHCTPYMEHTAPHUI U B 3TOM CMBICIIE
WX IPUMEHEHUE SBIISCTCS JIUIIb YaCThIO PEIICHHS IIPOOIIEMBI;

f)  mpuMeHeHHE pa3IMYHBIX METOJOB aHajn3a TPaHC(EpPTHOTO IIEHO0Opa3o-
BaHUA, TAKUX KaK CONOCTaBUMAas HEKOHTpOIHUpyeMas LeHa, U3LAEPKKHU IUII0C MpHU-
OBLIb, YUCTasl MPUOBLIB OT CACIIKH U pa3zelieHHe NpHUObUICH, MOXET JaBaTh HEOIU-
HAKOBBIE PE3yNbTaThl, HHOTAA 3HAUUTENBHO OTIHMYAIOLIUECS APYT OT ApYyra, Ipu4em
B HaCTOAILEE BpEMs CYIIECTBYIOT JUIIb OTPAHUYEHHBIE U 3a4acTyl0 HUCKIIIOUUTEIbHO
TeopeTuyecKkre 000CHOBAaHHUS 11€JIECOO00Pa3HOCTH NMPHUMEHEHHS TOTO MJIM MHOTO Me-
ToAa. YacTo He B MONTHON Mepe MPUHUMAIOTCS BO BHUMaHUE M aJMUHUCTPATUBHBIE
TPYOHOCTH, CBSI3aHHBIE C MCIIOJIB30BAHHEM TaKHX METOJOB, 0COOCHHO B pa3BUBAIO-
LIUXCS CTpaHax;

g) camu no cebe LEHBl MOT'YT HE JaBaTh NPEACTaBICHUS 00 MCTHHHOM IIO-
JIOXKEHUU Bellel, MOCKOJIBKY CONOCTAaBICHHUE LEH He JJaeT BO3MOXKHOCTH BBISIBUTH
pa3JIMuHbBIE CTPYKTYpHI 3aTpaTt, HapUMEP B TOPrOBO-COBITOBOW AESATEIHHOCTH, H,
CIe0BaTEIbHO, ONPEAECIUTh BEIUUUHY PBIHOUYHOW Mapxu. Bblno BrICcKa3aHO mpea-
JIo)KeHHe o ToM, 4To0bl Opranuzamnus O0bennHeHHBIX Hanuii pazpaborana pykoBo-
JSIUe YKa3aHusl B OTHOIIGHHWH JOIYCTHMBIX BEJIMYMH TAKOM Map K IO pa3iudHbIM
KaTeropusiM MPOIyKTOB.

6.  YYacTHHKH COBEHIAHHWS OTMETHIIHM, YTO B 3TOW CUTyaluu OOJBIIYIO MOMOIIb
Morii OBl OKa3aTh IICJICBHIC W OJHOBPEMCHHO HEKATCTOPUYHEIC yYKa3aHHS WU 4YTO C
stoil menpro Opranusanus OOvenuHEHHBIX Hamuil Morna OBl CHITpaTh IOJIC3HYO
pOJb B MOATOTOBKE MPAKTHYECKOTO PYKOBOJICTBA IO TpaHCPEpPTHOMY LIEHOOOpa3oBa-
HUIO JJIs1 pYKOBOJIMTENEH BCEX YPOBHEHM B pa3BUBAIOLIUXCS CTpaHaX, KOHTPOJIBbHOTO
MePEYHs WM TEPEYHEH BOMPOCOB I PACCMOTPEHHS, a TaKXKe OOJIervarommux IMo-
HUMaHUE nuarpamMm. Takoll «HaOOp MHCTPYMECHTOBY» OYIET CONEHCTBOBATh IMMOHUMA-
HUIO, ONPEAECICHHUIO MPUOPUTETHOCTH, YCTAHOBICHUIO OUEPEIHOCTH U PEUISHUIO CO-
OTBETCTBYIOIIUX BOIIPOCOB.

Hcnosb3yemblii B pyKOBOACTBE MOIX0/

7.  PyxoBoncTBO OyaeT BKJIIOYATh MOIIATOBBIM IOAXOJ AJISI MCIIOJIB30BAHUSA PYKO-
BOJIMTEIISIMM HAJIOTOBBIX OPTaHOB BCEX YPOBHEW B Pa3BUBAIOLIUXCS CTpaHaX, ¢ TEM
YTOOBI, CpEeIN MPOUYEro:

* 00ecreynTh MOHNMaHUE OCHOBHBIX MPOOIIEM, CBSI3aHHBIX C TpaHC(EPTHBIM Iie-
HOOOpa30BaHHEM, BKJIIOYas OOBIYHO HCIOJIB3YyEeMBbIil IIPH aHaIM3e TaKUX MPO-
OJieM IPHHLHUI CACJIOK MEXIy HE3aBHCHMBIMHM CTOPOHAMH, U Hanbojee 4acTo
HCIOJIB3YEMBIX NMPUMEHHUTENIBHO K PAa3IMYHBIM OTPACisiM M OOCTOSTENIbCTBAM
METOJIOB CUTYaTHBHOTO IIPUMEHEHUS 3TOT0 IPHUHLUIIA;

pa3paboTaTh 3aKOHONATEJIIBCTBO O TPaHCHEPTHOM IIEHOOOpPA30BAaHUH, BKIIOYAS
OTJENbHBIC aCIIeKThl BHYTPUIIPABOBOW 0a3bl, TaKHE KaK ONpeAeliCHHE «3aBH-
CHMBIX CTOPOH», M TPEOOBAHHUS O COXPAHEHHH M MPEACTABICHUU NH(pOpMauu,
a Takxe MmTpadHble CAaHKIUHU, IPUHUMAas BO BHUMAaHHE, YTO B JIIOOOM Ciydae
TAaKO€ 3aKOHOJATEIbCTBO JOJIKHO OBITH MPUCHOCOOICHO M aJalnTHPOBAHO IOJ
MECTHBIE YCIOBHUS;

09-45186
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* chopMHpOBaTh MOAPA3JICICHUS, 3aHUMAIOIIHNECS BOMPOCAMH TPaHCHEPTHOTO
IeHOO0OpAa30BaHus, B TOM YUCIIE ONPEAEInuTh GYHKIUU CIESIUATUCTOB B 00Jac-
TH MPaBa, YKOHOMHUKH, YU€Ta U B JPYTUX 00IACTSIX, X OTHOIIECHHS C TPYIIAMHU
[0 PEBHU3UU U C IOPUAHUUYCCKUMH KOHCYJIBTAHTAMH, BOMPOCHI «HATOTOBOM KYIIb-
TYpBD» U B3aUMOCBSI3U MEXIy HaJOTOBBIMU OpraHAMU U HAJOTOILIATEbIHKA-
MU (XOTSI U OBLJIO MPU3HAHO, YTO TAKHUE BOMPOCHI JOJKHBI PACCMATPUBATHCS B
6oJiee NIMPOKOM KOHTEKCTE, a HE TOJbKO MPUMEHUTEIBHO K TPaHCPEPTHOMY
IeHOOOpa30BaHHUIO);

OmpeaAcinTb U HUCIIOJIb30BaTb COOTBCTCTBYIOIINC 0asbl JAaHHBbIX, BKJIFO4Yas BO-
OpOCHI, KaCAOUIUECA SKCTPAIIOJIAINN AAaHHBIX O MaT€puaiaX HEMECTHOTO IPO-
HUCXOXKACHUSA JJIS MOJYUYCHHUS BBIBOJOB OTHOCUTCIBbHO MCCTHBIX PBIHKOB,

BBIpa6OTaTI) YHOPOUICHHBIC CTPATCTUU OMPCACICHUA CACJIOK MCKAY HE3aBUCU-
MbIMU U 3aBUCHUMBIMU KOHTPAréHTaMu, COOTBECTCTBYIOIINUE 0a30BBIM ITOHSATHUSIM
OpuHOUIIa CACJIOK MEKAY HC3aBUCUMbBIMU CTOPOHAMU,

BBIpabOTaTh CTpaTeruu odecreyeHus COOMIOACHNS IPUHLIUIIOB TPaHC(EPTHOTO
LIeHO00pa3oBaHus, B TOM YHCIIE B OTHOLICHUH IPEINPHUATUNA Pa3InYHOTO pas3-
Mepa;

OonpeacinTb HOTpC6HOCTI/I B ,I[OHOHHI/ITCHLHOﬁ I/IH(I)OpMaIII/II/I u cmocobax ee
MNOJTYyUCHU A,

ONpeaACIUTb BUABI I/IH(l)OpMaHI/II/I, KOTOPYHO HAJOTOIJIaTCJIbIIUKN JTOJIKHBI
OPpEACTABIATDH AJI BBIITOJIHCHUS 3aKOHOAAaTCIbHBIX Tpe60BaHPII71;

OTIPEJICTUTh U 0OCYIIUTh HEKOTOPHIE «IIPOOJIEMHBIE» BOIPOCH], HAIIPUMED CBsI-
3aHHBIE C IPOM3BOJICTBOM MPOIYKIHMH 10 KOHTPAKTaM M WHJHMBHUAYaJIbHBIM 3a-
Ka3aM, ONpeJelIeHUEM, YCTaHOBICHUEM MPUHAJIEKHOCTH U OLIEHKOI HemaTe-
pUaNbHBIX aKTUBOB, KOPIIOPAaTUBHON peopraHu3anueid u TpaHc(EepTHHIM IIEHO-
oOpa3oBaHMEM B KOHTEKCTE MPEJOCTABICHUS YCIYr BHYTPH KOMIAHUH U

rpyrm;

ONpPENEIUTh BO3MOXHYIO POJIb «TEPPUTOPHATBHON H3KOHOMHH» B aHAIIM3e
TpaHc(epTHOTO IIEHOOOpa30OBaHUS;

ONpENeIUTh 3HAYCHHEC MHCHHUH JPYTHX CTpaH MPUMEHUTEIBHO K BOIMPOCAM
TpaHcdepTHOTO IIeHOOOpa3oBaHus (M30ekaHWE NBOWHOTO HAJIOTOOOIOXKCHUS)
¥ BO3MOXXHOCTH IIPUMCHCHUS MEXaHU3MOB YPETYJIUPOBAHHS CIIOPOB;

ONIpeNeNuTh YMECTHOCTh oOMeHa WH(popmanueldl B aHamuse TpaHchepTHOTO
LIeH000pa3oBaHMs, BKIOYAsl TaKHe MPaKTHUYECKUE BOINPOCH], KaK CBA3aHHBIE C
JIaHHBIM TPOLIECCOM 3aJECPKKH, SI3BIKOBBIE BOIPOCH U BO3MOXKHBIE aJIbTEpPHA-
THUBBI, HaIpUMep oOMeH MHpopMaleil B paMKax Mpoleayp B3auMHOTO cCorJia-
cusi;

OonpeacinTb B3aUMOCBA3bL C BOIIpOCaMHU TaMOXXCHHOM OLCHKH U BBIpa6OTaTI>
OpeaAIOKECHUS OTHOCUTCIBHO pa3pa60TI<H KOMIIJICKCHOTI'O IToX0J4a,

* 00eCIeunTh YBA3KY € BOIIpOoCaMH «TOHKOM KalmuTajau3alun
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IV.

OLICHUTH BO3MOXXHOCTH HCIIOJIb30BaHMUsl IpaBuia «0e30MacHOW TraBaHU»> M
AQHAJIOTWUYHBIX NpaBwil JuIsi Oosiee 3G(EKTUBHOTO NMPUMEHEHHS OT'PaHMYEHHBIX
BO3MOXXHOCTEH IMPOBEACHUS IPOBEPKHU;

MOJITOTOBUTH TJIOCCAPUI TEPMHUHOB, HCIOIL3YEMbIX B 00J1aCTH TpaHC(HEPTHOTO
IeHOOOpa3oBaHUs.

Pabora, npoaenanHasi cO BpeMeHHU COBELIIAHUSA
B AMcTepaame

8. COOTBCTCTByIOHII/Ie 3aUHTCPCCOBAHHBIC CTOPOHBI, BKJIOYas HpeHCTaBI/ITeﬂeﬁ
OpaBUTCIBCTB, I'PAKAAHCKOTO O6III€CTB21 " OCJIOBBIX KPYT'OB, IIMPOKO MPU3HAKOT, YTO
YCTKHEC, MPAKTUYCCKHUEC U TEXHUYCCKHU 000CHOBaHHbBIC PE3YJIbTaThI pa6OTLI B 3TOU
obmactu HOﬁHyT Ha IMoJIb3y BCEM YYAaCTHHUKAM CUCTCMBI.

9.  Cekperapuar NpoBOJUT HeOo(pUIINAIBHBIE KOHCYIBTAIINHI 110 BOIPOCY O CTPYK-
Type pyKOBOJACTBA, U3yuyas HEKOTOPBIE CYIIECTBYIOIINE PYKOBOACTBA U CIPABOYHUKU
1o TpaHcGepTHOMY IIEHOOOpa30BaHHUIO M padoTasl ¢ KCIEpTaMH, KOTOpPhIE BeChMa
IepO OTAAIOT CBOE BpeMsl M OmbIT paboTe B 3TOH obOnacTu. B cmiy TmarenbHOU
MpOopabOTKH BOIIPOCOB 3TH MPOLECCHl HEM30EKHO 3aHUMAIOT MHOTO BPEMEHHU.

10. Ko MHorum cnenuanucraMm B JaHHOHM 00JacTH, IPENCTABIISIIONINM MPaBUTEIb-
CTBa, Hay4YHbIE KPYTH M YACTHBII ceKTop, Obuta oOpalmieHa npocb0a oka3aTh coaei-
CTBHE B IOJTOTOBKE IPOEKTA PYKOBOACTBA, 00pa3Ibl HEKOTOPHIX INIaB KOTOPOTO Oy-
YT FOTOBBI K HaYaIy €XEroJHON CECCHH.

11. OcoOeHHO LIEHHOH SBISICTCS MOMOINB CO CTOPOHHI IIpoekra oOMeHa mepeno-
BBIM OIBITOM B HAJIOTOBOH oOnacTtu mo juHuM FOr-KOre, mpexae Bcero B BRISABICHHHU
YCHEUWHOW MPAKTUKU PAa3BUBAIOUIUMXCSA CTpaH, KOTOpask MOXKET MOMOYb APYTHUM pa3s-
BUBAIOIIUMCSI CTPaHaM PEIIUTh BOIPOCHI, CBSI3aHHBIC ¢ TPAaHCPEPTHHIM IIECHOO00Pa30-
BaHUEM.

[}

CorlacHO onpeneNeHUI0, TaHHOMY B MEK/yHapOIHOM HAJIOTOBOM IJIOCCapuu MexXayHapoaIHOTO
OIOpPO HAJIOTOBOW JIOKyMEHTAI[M1, «0e30IMacHas raBaHb» MOXET ObITh ONpe/esiecHa Kak
OOBEKTUBHBIM CTaHIAPT WM [10Ka3aTelb, HAIPUMED AUAana3oH, NOJsI WIK a0COIIOTHAs BeJIMYUHA,
KOTOpasi MOXKET HCII0JIb30BaThCs HAJOTOIUIATEIbIIUKOM B Ka4eCTBE albTePHATUBEI IPaBUILY,
OCHOBAaHHOMY Ha 0oJiee CyObEKTUBHBIX (DaKTOpax MM HEIOCTOBEPHBIX (aKTaxX U
obOcrosiTenscTBax. «be3onacHas raBaHby, Kak MPaBUIIO, HE MOXKET MCIIOJIb30BaThCs B yliepo
HHTEpecaM HaJOTOILIATEIbIIHKA. ...

JlanHBII npoekT ocymecTBiseTcs CrnenuanbHol rpynmnoit no corpyagaudectsy Or-FOr
IIporpammsr pa3zeutus Oprannzannu O6beannenHsix Hauuit (ITIPOOH) npu akTuBHOM
cofelicTBUM YIpaBleHHs 110 GUHAHCHPOBAHUIO pa3BUTHUs JlermapraMeHTa 0 SKOHOMUYECKUM U
conranbHEIM BonpocaMm Cexperapuara u aByx HIIO — Koanuuuu 3a HOBBIE IpaBUia B
MEXyHapoaHo# ¢puHaHCOBO# cucteMe u O0benuHeHus « CpaBeainBoe HAJIOT000I0KEHUEY.
Ero nenb cocTouT B pa3BUTHM COTPYAHHYECTBA MEXKY Pa3BUBAIOIIMMHUCS CTPAHAMH I10
HaJIOTOBBIM BOIIPOCAM 3a CueT 0OMEeHa OIBITOM, a TaK)Ke B COJEHCTBUH BBISIBICHUIO obnacTei,
IJI¢ COTPYIXHUYECTBO MEXAY Pa3BUBAIONIMMHUCS CTPAaHAMH HEOOXOAMMO PACIIMPUTH JJIS
obecrnedyeHus Toro, 4ToObl pa3paboTKa U MPUMEHEHHE MEXKIYHAPOIHBIX HAJIOTOBBIX HOPM
OCYIIECTBISUIMCH C YYETOM B3IJISIJIOB, ONBITA U PEaIbHOCTEH Pa3BUBAIOIIUXCS CTPAH.
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V. PYKOBOI[HIIII/IB NMPUHIMIIBLI TIOATOTOBKH PYKOBOACTBA

12. B oOCHOBY NOATOTOBKH PYKOBOJACTBAa ITOJOXKEHBI CIIEAYIOMIHE PYKOBOISIINE
TIPUHITAIIBL:

* GOPMYJIMPOBKH JOJDKHBI OBITH HACTOJBKO IPOCTHIMH M YETKHMH, HACKOJIBKO
9TO BO3MOXKHO C YYETOM paccMaTpuBaeMoOil TEeMaTHKH;

* BIIOCJIEACTBUU PYKOBOJCTBO MOXET OBbITh MEPEBEECHO HA APYTrHe S3bIKH, OJHA-
KO MEepPBOHAYaIbHO OHO OYJET COCTaBJICHO Ha AHTJIUHCKOM SI3bIKE C YYETOM TO-
ro ¢akTa, 4YTO JAHHBIH S3BIK MOXKET HE ObITh OCHOBHBIM SI3bIKOM OOJIBIIMHCTBA
MOJIB30BAaTENCH U SIBISETCS] BCEro JIMIIb OJHUM M3 HIECTH OQULUAIBHBIX S3bI-
koB Opranmsanun OO0benmHeHHBIX Hamuii. 3amaga cOCTOUT B MPOCTOM H YeT-
KOM M3JI0)KEHUU Marepuaa;

LEHHOCTb PYKOBOJCTBA 3aKJIIOUAETCsl B €r0 NPAKTHYHOCTH — PEIIEHUH peab-
HBIX BOIIPOCOB, CTOSILIMX IIeped Pa3BHBAIOIIMMUCS CTPaHAMH, B CBSI3U C YeM
OHO JOJDKHO OTpa)kaTh CYIIECTBYIOLIME PEAJIbHOCTH M IOJDKHBIM 00pa3oMm
MOAYEPKHUBATE Pa3iIN4Ui MEXKIY PEalbHOCTBIO M TEOpHEeH TpaHC(HEpTHOTO Iie-
HOOOpa30BaHUS,

OHO JIOJDKHO DPa3padaTbiBaThCAd C YYETOM HEH30EKHBIX OrpaHHMYCHHI, MpUCY-
IIUX HAJIOTOBBIM OPraHaM HEKOTOPBIX CTPaH, M HEXBATKU MHGOPMAlMM U KBa-
Tu(UIIPOBAHHBIX KaJAPOB, C KOTOPEIMU MHOTHE CTPAHBI CTAIKHUBAIOTCS B 3TOH
obnactu. B wacTHOCTH, MPUHATHIN B PyKOBOJCTBE IOJIXOMA JOHKEH CTPOUTHCS
IJaBHBIM 00pa3oM Ha y4eTe BOIPOCOB MOTEHIHMANA, OPHEHTaIUH U 3 eKTus-
HOCTH HCIIOIb30BaHUSI OTPAaHUYCHHBIX PECYPCOB;

0co0yI0 IEHHOCTh OyIyT MMETh MPAaKTHYECKHE NMPUMEpPHI, UMEIOIINe OTHOLIe-
HUE K Pa3BUBAIOLIMMCS CTpaHaM. boblIyro 3HAaYUMOCTh ¢ MPAaKTHYECKOH TOY-
KM 3pEHHS HUMEIOT IOHATUS «BO3MOXKHBIX MPOOIEMHBIX BOIPOCOBY M JUarpam-
MBI, 00CY>XJaBIIMECS Ha COBEIIaHWU B AMCTepaame, XOTsA U MPHU3HAaeTCs HeoO-
XOIMMOCTh MX TLIATEIHHOW NMPOPabOTKH U MOSCHEHHS (KaK M CaMOro pyKoBO-
JICTBA), C T€M YTOOBI N30eKaTh HENPABUIBHOTO TOHUMAaHUS,

JIaHHBIH MPOEKT CBsi3aH ¢ paboroit Komurera BMecTe ¢ IpYyrdMu mapTHeEpaMu
1o oOMEHy MNepesoBbIM ONBITOM B HajoroBoit obmactu mo nuHuu FOr-1Or, B
CBSI3U C 4YeM OCOOCHHO I[EHHBIM SIBIISIETCS Y4acTHE JKCIEPTOB M3 pa3BUBAIO-
IIUXCS CTPaH, 00JaaloMNX PA3JIMYHBIM OIBITOM B NaHHOHM oOnactu. Komurer
OyJeT MpoJIoJDKATh pa3padarhiBaTh KOHTAKThl B PAa3BUBAIOLIMXCS CTpaHAX WIIU
YCTaHaBJIMBATh CBS3U C DKCIIEPTAMHU Pa3BUTHIX CTPaH, MMCIOIIMMH CIEHHAIb-
HbIE 3HaHHSI OTHOCHUTEIIBHO MPOOJIEM U MPUOPUTETOB PA3BUBAIOIINXCS CTPaH;

HaKOHEI], B OCHOBY pPa0OTHI B 3TOW 00JACTH MOJIOKEH MPUHITUI «KHU3HEHHOTO
LHKJIa», 0O3HAYAIOIINH, YTO TO, YTO IMOAXOAHUT CTpaHE HAa HAYalIbHOM JTame pe-
LIEHUsT TpoOJieM, CBS3aHHBIX C TpaHC(hEpPTHBIM LEHOOOpa3oBaHUEM, B l1allb-
HeWIIeM OKa)XeTCs JIJIT Hee He COBCEM MOIXOISAIINM, U Ha000POT.
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VI

HOCJICIIleIIIaﬂ JACHATECJIBbHOCTD

13. B npunoXeHUU K HACTOAIIEMY TOKYMEHTY IPUBOIUTCS MPOEKT HaOPOCKOB py-
KOBOJICTBa. XOTsI B Mpoliecce padoThl ATOT MPOEKT OyIeT BO MHOTOM JOpaboTaH, OH
npeacTanisieT co00il OCHOBY JIsl NMPEJCTABICHUS 3aMEeYaHUi U BBIPAOOTKH TEPBO-
Ha4YaJIbHOTO MPOEKTa TEKCTa PYyKOBOACTBA.

14. Ha momeHT HammcaHus HacTosmiei 3anmucku (aBryct 2009 roma) oxugasoch
TpeacTaBiIeHUE M 00CYXASHUs MepBhIX mpoekToB. OHu OyayT mpexacTtaBieHsl Ko-
MUTETY B paMKax Ipolecca KOHCyIbTanuii u popadorku. Komurer Oymer mpomon-
KaTh aKTHBHO paboOTaTh C IPEIACTABUTENISIMH NPABUTENHCTB, HAyYHBIX M JEIOBBIX
KPYTOB M CETSIMH NPaKTUKOB HaJ 1Opa0OTKOM M pa3BUTHEM IJIaB PyKOBOJACTBA U Oy-
JeT U3ydaTh BO3MOKHOCTH (DOPMUPOBAHHUS MAPTHEPCTB ISl yCKOPEHHS 3TOH padoThI
U BEIPaOOTKH CETEBOM BEPCHH, CONEPIKALIEeH THIIEPTEKCTOBBIE CCHUIKH.
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Annex

Transfer Pricing Manual
for
Developing Countries
2009 Draft Concept’

Ver 2

This draft should not be taken as representing the views of the United Nations or its Secretariat or of the UN Committee of Experts on Inter-
national Cooperation in Tax Matters. The document draws on various publicly available materials from tax authorities and others and from
the input of the Ad Hoc Experts on Transfer Pricing organised by U.N. Department of Economic and Social Affairs Financing for Develop-

ment Office, August 2008. [N.B. authors and others assisting will, of course be acknowledged appropriately)
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Introduction and Purpose

This Manual is intended to be used as a point of reference by tax administrations to address, in a fair and in-
formed manner, the complex matters that may arise when dealing with transfer pricing issues. It is only a guide to
some possible avenues of enquiry and approaches, and must be considered in the context of a specific country’s
legal requirements and business practices. This Manual is designed especially to respond to the needs of devel-
oping countries and draws on, in particular, transfer pricing experiences from these countries.

This Manual is premised upon the application of the arm’s length standard which determines whether the prices
between parts of a multinational enterprise (MNE) properly reflect the functions and assets of, and the risks in-
curred by, the local part of the MNE. It is acknowledged that there is an issue of whether the arm’s length stan-
dard is always an appropriate one, especially for developing countries, and whether alternatives approaches need
to be considered. Whilst the importance of this issue is acknowledge and will be discussed later, it is not the cen-
tral theme of this manual. It is intended to focus on the most effective, efficient and transparent ways of applying
internationally accepted transfer pricing concepts and rules.

In view of the current widespread acceptance and usage of the “arm’s length standard” (or “arm’s length princi-
ple” ALP), included in the UN Model Tax Convention (UN MTC), and the benefit, in avoiding double taxation,
of common approaches across countries, this Manual addresses currently accepted approaches of applying this
standard in a developing country context. The larger issues of alternative approaches to addressing transfer pric-
ing question is left for separate consideration as an important but parallel issue which is merely informed by the
content of this manual.

The issues addressed and suggestions made in this Manual draw widely upon guidance made available by tax au-
thorities and others experts, as well as relevant publications. It is envisioned that in a later version of this docu-
ment there will be more hyperlinks to relevant public documents available on the internet, and more extensive di-
rect citation. The Manual remains a practical document, however, not an academic treatise.

This Manual acknowledges the importance of investment to the development plans of most countries, and the im-
portance to most developing countries, therefore, of an attractive investment climate. It also recognises, however,
that such a favourable investment climate is entirely consistent with a robust but fair defence of revenues prop-
erly due to a country, in accordance with its law. It also recognises the advantages to business interests of a
thoughtful, targeted, transparent, service oriented and not unduly burdensome and costly approach by tax admini-
strations to the taxation of activities of investors, including multinational enterprises (MNEs) in their jurisdiction.

At this stage the Manual does not deal with the special case of banking in any detail. The Manual also does not
separately address issues of branches and permanent establishments, nor deals with the Mutual Agreement Proce-
dure (MAP) in any great detail, although the MAP is frequently relied on in transfer pricing cases, it has a
broader application. These subjects may either be addressed in a later version of the Manual, or may be the sub-
ject of special specific guidance.

09-45186 13
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Chapter 1: Basics of Transfer Pricing

What is Transfer Pricing

“Transfer pricing is the area of law, accounting and economics that is concerned with ensuring that prices
charged between associated enterprises [such as companies in the same group] for the transfer of goods, services
and intangible property are in accordance with the arm's length principle. Transfer pricing principles may also
be applied in the context of transactions — or dealings — between different parts of a single enterprise, e.g. be-
tween a head office and permanent establishment and between different permanent establishments of the same en-
terprise.”8
..... [More explanation plus examples]

[including addressing issue of whether the reference to “pricing” can be misleading]

Transfer Pricing and the UN and OECD Model Tax Conventions
e  History
®  Relevance for Developing Countries

® transfer pricing and double taxation - the role of the UN and OECD Double Tax Conventions and treaties
based upon them

® the role of the OECD Transfer Guidelines OECD Transfer Pricing Guidelines and their relevance to treaties
based on the United Nations Model Tax Convention?

Transfer Pricing as an area of Taxation Law

®  Relationship to other domestic and international issues
e  The relationship to other tax laws

®  Relationship to customs issues (brief outline of issue — differences)

The Arm'’s Length Standard

Transfer pricing is important because of its impact on the allocation of profits and losses (and therefore the corre-
sponding tax bases) of different parts of a multinational group across different jurisdictions. If the pricing of
transactions between parts of an MNE located in different jurisdictions is incorrect, a jurisdiction may be denied
its legitimate tax revenues. However, if jurisdictions take different views on a transfer pricing matter, the MNE
involved may be subject to unrelieved economic double taxation.

A common concern is that dealings between parts of an MNE might be manipulated to shift profits to low tax ju-
risdictions, with losses and attendant deductions, moved to or retained in high tax jurisdictions. Transfer pricing

8 IBFD International Tax Glossary (words in parentheses added)
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and the arm’s length standard seek to counter such practices, however the scope of transfer pricing is however
broader than just anti-avoidance, and is as applicable to dealings without tax motivation.

The arm’s length standard is internationally widely accepted as the preferred basis for determining the transfer
prices for transactions between related parties, and is found in the UN and OECD Model Tax Conventions. This
Manual seeks to assist developing countries by exploring what the application of this standard means in practical
terms, and how it can be most effectively administered within applicable resource and other constraints.

An important initial question for any country is: has the arm’s length standard been accepted as the governing
principle in that country? In most cases, the answer will be, “at least for the present, yes”. In theory, the wide
acceptance of the arm’s length standard should minimise the possibility for economic double taxation, as other
countries are more likely to accept an arm’s length adjustment and give relief from double taxation by way of cor-
responding adjustment.

According to the arm’s length standard, a transfer price is acceptable if a transaction between related parties takes
place at an arm’s length price. With an arm’s length price quite simply defined as the price which would have
prevailed if the transaction had taken place between independent enterprises acting under the same or similar cir-
cumstances.

In applying the arm’s length standard there is a comparison of “conditions” made or imposed between related par-
ties with those which would be made between independent enterprises. This comparison is undertaken in order to
determine whether these conditions have affected the prices used, and hence whether that a transfer pricing ad-
justment needs to be made - recalculating the profits which would have accrued to the enterprise in the absence of
such conditions, or adjusting the conditions themselves to replicate those which would be made between inde-
pendent enterprises.

Under Article 9 of the UN and OECD Model Tax Conventions, two enterprises are related parties with respect to
each other if (in general) one of them participates directly or indirectly in the management, control or capital of
the other enterprise; or they are under common control. This includes the relationship of separate legal entities in
a group, such as a subsidiary and its parent company, or two parts of a single legal entity, being a branch (perma-
nent establishment) and head office. Domestic legislation will often contain a more prescriptive definition of re-
lated parties, for the purposes of application of domestic transfer pricing rules.

In some countries, even without specific transfer pricing rules, the administration is empowered to disregard cer-
tain transactions altering the incidence of tax, and make adjustments to counteract the effects of such transac-
tions. These provisions often allow the application of arm’s length methodologies and the computation of an
arm’s length price or range.

09-45186 15
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Chapter 2: Establishing Transfer Pricing Capability in a Tax Administration

16

I ntroduction and Explanation of the Annexed Flowcharts

e There are several possible flowcharts:
e the transfer pricing process for price setting or evaluation by a multinational

o Flowcharts for different industries might also be possible.

e A flowchart of the tax administration process (starting with identification of taxpayers — related party

transactions — risk assessment etc).

e A flowchart on possible documentation requirements [at least in one sample developing country with

successful practices, might also be useful]

The Relationship Between Policy and Administration | ssues

e include issues of coordinating cross-ministerial responsibilities

Setting up Policy Capacity

Assessing Administrative Capability

o Assessing the level of development/ capability of the Tax Administration:
e level of education and expertise
e legal environment,
e tax treaties (exchange of info)

e availability of information in country/tax administration

Setting up a Transfer Pricing Unit
o Types of structure:
o Centralised

Advantage: coordination, easy in start-up phase, fast building up of knowledge
Disadvantage: risk of being in ivory tower
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e Decentralised
Advantage: short lines of communication with tax inspectors, easy spread of knowledge, com-
bined industry and TP knowledge, more fit for later phase
Disadvantage: coordination problems

e Elements of organisation
o The legal framework
e Administrative policy making
e Coordination
o  Staffing
e Economists
e Lawyers
e Accountants
e Auditors
e Database-experts
e Project management skills
®  Budget and Funding

o  Also: management information, registration/recording of TP-cases and adjustments

Chapter 3: Policy and Administration Considerations

Overview

e Transfer Pricing Phases/Stages/Life Cycle of the tax administration [Setting the scene]

® [nfluence of stages of an organisation on the organisation, but also on topics to be targeted and knowledge to
be developed. For example: in first stage start with small number of industries of key importance and tackle
most common problems. Also relevant for legislation- for example: start with general legislation and not with
trying to tackle very complex issues.

® Elements discuss in this chapter are processes in the organisation. They could be structured in separate units
or could be combined. At least the interfaces and interrelations between the elements should be taken care of.

Not in all phases all the processes should be equally important (e.g. in start-up no APA)

®  Transfer Pricing for Small and Medium-sized Enterprises (SMEs) — special issues? Streamlined compliance
and administration?
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®  Acceptance and understanding of arm’s length principle in domestic law

®  Domestic Definition of related parties (who is covered legally, and in practice)
®  Documentation and tax filing requirements

® Approach to comparability (process etc)

®  Determining ALP (methods etc)
e TP-database use
e Dispute resolution and avoidance (including APAs, MAP etc)

e Adjustments (types: primary, secondary, corresponding) and penalties (types/scope)
® Awutribution of profits to a PE — related issue

® TP-intelligence (detection of cases, knowledge centre etc)

® TP education/instruction (refer to heading below)

® Links to stakeholders — business and others

®  Specific Country practices — [would be best integrated into the topics above rather than as a free-standing
list, with links to more detailed “local explanations” where appropriate].

Compliance Strategies and Policies

e More or less the caveat: think before you leap.
e Specific Focus:
o Decide whether to set up coordination or separate TP groups per industry

o Analysis of the importance of industries in the country - develop knowledge on top% of in-
dustries.

o Develop solutions (administrative, legislative etc) for typical problems (see for example
Mexican example of dealing with maquiladores)

e [nternal process: role of TP-unit - Options (also depending on life cycle):
o advice only

o compulsory consultation
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o TP-unit will take over case handling
e (ase selection process, some options:
o risk rating system (refer to chapter on risk assessment)
o random
o based on internal information

o building up knowledge of your most important clients (international structure, global stream
of transactions, high level idea of functions performed, financial statement analysis)

e Additional issues and attitude-shifting:

o retrospective: audit focused on adjustments with risk of lot of MAPs (especially with trans-
actions with large number of countries)

o prospective: adjustments limited to clear cut cases, in other situation strive for good future
solution together with taxpayer. High level of transparency: TP is not exact science. Open
attitude towards taxpayer may help a lot in reaching a solution. Look to APAs program in
time.

e Developing transparency as a value— relationship of regulation and transparency.

e Contacts with TP-consultants - A strategy could be to have informal meetings periodically to
discuss both process and substantive issues

e Joluntary Compliance — options for MNEs
e SME and Large Taxpayer Approach (distinguish — thresholds?)
e Simplified Approaches

o Optional Safe Harbours? Pros and cons in policy and administration terms —including
treaty issues and potential economic double taxation if not in accordance with ALS

o Fixed Rates or Ranges of Return
=  General
= Industry Specific

»  Transaction Specific

Compliance Programs

e Documentation requirements — a variable geometry (SMEs/ MNCs)?

e Filing requirements, Questionnaires and Risk Rating/Statistical Tools
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e Enforcement powers
e Tax inspectors (general)

e TP-audit - Introducing the idea of an iterative process (e.g. risk analysis, high level functional analy-
sis, initial interview, initial audit (high level), thorough audit etc):

i. [Initial risk/documentation review
e Criteria for Selection — (see compliance strategies and policies above)
e [Industry Approach
i. Selecting Cases to proceed to Audit
e  Criteria for Selection
it. Undertaking an Audit
e Timing, process etc
iii. Country specific practices

- Benchmarking/Pre-determined Rates of Return (e.g. Brazil)
iv. Typical cases — examples

v. Specific industries - examples

Transfer Pricing Adjustments and Penalties

e Refer to specific chapter covering this topic, but provide summary of:

® Use/type of adjustments
o Primary
o Secondary

o Corresponding

®  Penalties
o Base - shortfall (tax or taxable income)?
o Documentation

o Taxpayer size/category
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Dispute Resolution and Avoidance

e Refer to specific chapter covering this topic, but provide summary of concepts/tools:

o Settlement
o Litigation
o Procedure for MAP access — relationship to domestic law rights

O Competent authority - Some “best” practices to be found at OECD site (MEMAP) — relevance to de-
veloping countries explored.

O Advance Pricing Agreements (APAs)

Education and Information Strategies

o [nternal:

Organisation of education (in-house or external - e.g. international organisations)

Diversification of education: experts, TP-network, general tax inspectors and industry experts. Focus dif-
ferent defending on moment in lifecycle (start with small group of experts etc)

Strategy: focus on practical education directly followed by practical application in practice to increase
effect, instead of educating large groups that don t use the material in practice.

Education not only on theoretical framework but also on audit strategy, practical considers, industry
specific etc

e [External

e working with stakeholders, tax culture issues and the relationship(s) between informa-
tional strategies and compliance

e Sources of Information

Chapter 4: Legal Framework

Domestic Approaches

® Definition of related parties

09-45186
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Types of transfer pricing rules: Legislation, Regulations, Rulings, and other Guidance

Discuss use of different types to achieve different objectives

Tax Treaties

Limits Domestic Law

Scope of treaty (i.e. can a TP adjust be made under treaty in absence of domestic legislation?)

Legislative and Regulatory - Country Specific Examples

Relevant elements (and common points) of Country Transfer Pricing Legislation and Regulations [more to be
added — this will have to be fairly basic to be manageable, especially with updates occurring — possibly more
material in appendices]

@)

Argentina
Australia

Australia has specific transfer pricing legislation, found in Division 13 of the Income Tax Assessment
Act 1936. Division 13 prescribes the application of the arm’s length standard, but does not have auto-
matic application as it is applicable at Commissioner’s discretion. There are however significant penal-
ties for taxpayers who do apply the arm’s length standard voluntarily.

The application of Division 13 by the Commissioner merely requires; a supply or acquisition of property
(defined to include services) under an international agreement (broadly defined) between two or more
parties; that the Commissioner be satisfied that the parties to the transaction were not dealing at arm’s
length; and, that the Commissioner exercise his discretion to apply it. Notably, the application of Divi-
sion 13 does not require the parties to be related (or associated), only that they have not dealt at arm’s
length.

Brazil

China
Egypt
France
Germany
Hungary
India
Indonesia
Italy

Japan
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o Kazakhstan

o Kenya

o Malaysia

o Mexico (new rules interesting to discuss)
o Netherlands

o New Zealand

o Nigeria

o Norway

o Pakistan

o Singapore

o South Africa

o Thailand

o United Kingdom

o United States of America

> US Code of Federal Regulations (Transfer Pricing — refer to Reg. 1482)

Guidance and Rulings - Country Specific Examples

e Relevant elements of Transfer Pricing Guidance/Rulings/ Examples of application of methods, country rul-
ings etc

Australia
Under its public ruling program, the Australian Taxation Office (ATO) has released numerous rulings on transfer
pricing and related subjects. These rulings are binding on the Commissioner insofar as they are relied on by, and
are applicable to, a taxpayer. The topics covered by these rulings include: Transfer Pricing Methodologies; Intra-
Group Services; Cost Contribution Agreements; Loan Arrangements; and, a number of other practical and inter-
pretive matters.

> Australian Taxation Office: Transfer Pricing Rulings and Determinations

Notably, the ATO has issued public ruling TR98/11, which provides comprehensive practical guidance on the
preparation of transfer pricing documentation, and the process for setting and reviewing international transfer
prices, for Australian tax purposes.

> Australian Taxation Office: Taxation Ruling TR 98/11

In addition to the rulings and determinations, the ATO has also issued a number of transfer pricing specific pa-
pers, covering issues ranging from a basic introduction to transfer pricing concepts and risk assessment through
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to more specific issues such as marketing intangibles. The ATO continues to be active in this area, recently releas-
ing a draft paper on business restructures (May 2007) and a draft paper on intra-group finance guarantees and
loans (June 2008).

> Australian Taxation Office: Transfer Pricing Papers

Relevant Case Law

Non Transfer Pricing Considerations

e Description of the issues and caveat to regard cases not only from one perspective, but also the other issues
(for example intensive TP audit of a cases where all operational profit is eroded by interest is not very valu-
able):

e Taxing Natural Resources

e Thin Capitalisation

e Anti-Earning Stripping Rules

e FErosion of the Tax Base

e CFC Rules

e  Permanent Establishment (existence)

o  General Anti-Avoidance Rules

Chapter 5: Transfer Pricing Analysis in Practice
I ntroduction
Flowchart

Functional Analysis

e [ntroduction (purpose and importance)
e  Fact finding process

®  Analysis of functions, assets and risks
®  [ndustry analysis

e  Entity classifications
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Comparability

e Determination of comparable companies and performing comparability analysis (determines an arm’s length
return for the functions assets and risks attributed). Dealing with outlying companies — highly profitable/
loss-making

e Thearm’ length “range” — arithmetical mean vs. inter-quartile range or other statistical tools
e How comparable are proposed comparables? Possible differences on the basis of:
o Quantity differences

Geographical differences

e}

o

End-use differences

O

Quality / characteristic differences

Difference in the lifecycle of the product

e}

Differences in terms of trade

e}

o

Different channels of distribution
o Other relevant economic differences

e Location savings — how does the concept operate — how are they valued and to whom do they belong [Refer
to special issues chapter]

e Market Penetration strategies and transfer pricing (e.g. reduced prices. higher marketing costs etc) [Refer to
special issues chapter]

Corporate Level I ssues and Understanding Corporate Compliance Strategies
®  Related Party Dealings

® Associate Enterprises/Related Parties — definition and identification
®  MNEs Transfer Pricing Global Policies and Strategies
e Financial
e Profit Level Indicators
» Link to materials such as the IRS APA guide
e Ranges

= Link to materials such as the IRS APA guide
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Transaction Specific | ssues

o [Introduce/highlight issues, but elaborate in later chapter]
o Intra-Group Services

e Intra-Group Finance

e [ntangibles

e CCAs

I ndustry Specific | ssues
¢ Oil & Gas

o Resource Tax Regimes
e Mining
e High technology industries

e Services sector

Chapter 6: Transfer Pricing Methods

26

I ntroduction
e Use of Methods

e Selection of method(s) (how, why and use of more than one method)

o [s it any longer useful to think in terms of a hierarchy of methods?

Current Methods

o [Include examples for each method?]

e Comparable Uncontrolled Price (and its derivatives — CUT etc)

e Resale Price Method
e Cost-Plus Method
e Transactional net Margin Method

e Profit Split Methods
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e Comparable Profits Method

o Other (i.e. modified resale price and use of any method, provided AL price)

Alternatives

e Global Formulary Apportionment — an introduction (alternative method for applying the ALS or alternative
to the ALS?)

Case Studies

e [include a case study that highlights issues that may arise, i.e. Use of CPM v TNMM by two different coun-
tries]

Chapter 7: Transfer Pricing Analysis and Methods - Special Issues

L ocation Savings

e what are they and to whom do they belong (how to allocate)

Market Penetration Strategies
Business Restructuring
Tax Holidays and transfer pricing

Accounting and Cor porate Governance devel opments
e E.g. Fin48
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Customs valuation issues
VAT/GST/Withholding Tax | ssues
Foreign I nvestments

Treatment of Intangibles
e Defining & Identifying Intangibles

e Ownership
o Legal
o Economic
e Transfer of Intangibles
o Know How
o “Mixed bundles”
e Jaluation
e  Functions, Assets and Risks
o Research & Development
o Other cost contribution
o Transfers and licensing

®  Royalties Rates

I ntra-Group Services and Commodities Trading

o Technical Services
®  Administrative services
e [Practical application of methods]

®  Administrative concessions (non-core, de minimis etc)

Cost Contribution Arrangements (CCAS)

®  Research & Developments
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®  Other cases

Intra-Group Finance

Chapter 8: Documentation
I ntroduction
o  Whatis it?
e [Developing country examples???]
e Burden of proof/legal requirements
e SME v Large Business / other thresholds
o PATA
o FEU Joint Transfer Pricing Forum

®  Documentation related penalties

Chapter 9: Risk Assessment (RESTRICTED ACCESS? - to be determined)

Selecting Cases for initial Risk/Documentation Review

e  (riteria for Selection — see strategies & policies above

e Industry Approach

Selecting Cases for Audit

e FExistence/quality of TP documentation
e Commercial reality check

e Presence of Specific transactions

Examples of Country Specific Practices

®  Benchmarking/Pre-determined Rates of Return (e.g. Brazil)
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Safe Harbours

e Policy issues

e Tax Treaty, Corresponding Adjustment issues and Economic Double Taxation

Administration

Chapter 10: Audit — Processes and Procedures (RESTRICTED ACCESS? - to be de-
termined)

Strategy
Simultaneous Tax Audits
Country Specific Best Practices

Effective Use of Resources

Chapter 11: Adjustments, Disputes and Dispute Resolution and Avoidance

I ntroduction to dispute avoidance and resolution in a domestic and international
context

Transfer Pricing adjustments, including corresponding adjustments

®  Primary
e  Secondary

e  Corresponding (who/when and Article 9(2))

Penalties

The Mutual Agreement Procedure (MAP) under tax treaties
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Settlements and alternative dispute resolution

The Role of Courtsand Tribunalsin Transfer Pricing Dispute Resolution

e The role of courts and tribunal

®  Dealings with taxpayers, administrators and possible impact on policy makers
o  The domestic law setting

®  The international context

®  Dealing with skilling up and consistency issues

®  Dealing with workloads

®  Are there possibilities for greater cooperation or at least greater sharing of experiences internationally?

Advance Pricing Agreements (APAS) — policy and administrative considerations

Developing an APA program — practical considerations

Chapter 12: Government to Government (RESTRICTED ACCESS? - to be determined)

e  Governance

®  FEnforcement Powers

Chapter 13: Sources of Information

Relevant Bodies (with hyperlink where available):

o AATA — Association of African Tax Administrators
o ATAIC - 4ssociation of Tax Authorities of Islamic Countries
o CATA - Commonwealth Association of Tax Administrations

o CIAT - The Inter-American Center of Tax Administrations/Centro Interamericano de Administraciones
Tributarias
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COTA - Caribbean Organization of Tax Administrators

CREDATF - Centre de Rencontres et d’Etudes des Dirigeants des Administrations Fiscales
EUJTPF - EU Joint Transfer Pricing Forum

IBFD — International Bureau of Fiscal Documentation

IOTA — Inter-European Organisation of Tax Administrations

OECD - Organisation for Economic Co-operation and Development

PATA — Pacific Association of Tax Administrations

PITAA — Pacific Islands Tax Administrators Association

SADC - Southern African Development Community

SGATAR - Study Group on Asian Tax Administration and Research

[others]

Chapter 14: Training and Capacity Building Resources

32

South — South Experience
CATA, CIAT, CREDAF, I0TA, SGATAR, SADC
UN - Related

OECD

Organisation for Economic Co-operation and Development
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IMF, World Bank etc

IBFD

e Open Courses
e In-house Courses

e  On-line Courses

Funding
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APPENDICES
Glossary of Terms
Frequently Asked Questions (FAQS)
Checklist [and possibly also a flowchart] for a transfer pricing set-up

Checklist of possibletransfer pricing issues— General
o Checklist for (non-financial) services industries
o Checklist for financial services industries
o Checklist for commodities trading
o Checklist for Pharmaceuticals industries
e Checklist[s] for Oil and Gas/ Mining industries
e Checklist for transactions involving intangible property
o Checklist for telecommunications Industry

o Checklist for the Media and entertainment

Table of main differences and possible uses of different Methods

Flowchart of a typical transfer pricing scenario (with non-typical extensions)
Current Databases — a Survey

Checklist [and possibly also flowchart] on documentation
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