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ANNEX

Views of the Human Rights Committee under article 5, paragraph 4,
of the Optional Protocol to the International Covenant on G vil
and Political Rights, fifty-seventh session

concer ni ng

Communi cation No. 527/1993* **

Submitted by : Uon Lewis [represented by counsel]
Victim: The aut hor

State party : Jamai ca

Date of communication : 10 Decenber 1992 (initial subm ssion)
Date of decision on admssibility : 15 March 1995

The Hunan Rights Committee , established under article 28 of the
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 18 July 1996,

Havi ng concluded its consideration of comrunication No. 527/1993
subnmitted to the Human R ghts Conmttee by M. Won Lewi s under the Qotiona
Protocol to the International Covenant on Gvil and Political R ghts,

Havi ng taken into account all witten information nmade available to it
by the author of the communication, his counsel and the State party,

Adopts the foll ow ng

Views under article 5, paragraph 4, of the ptional Protoco

1. The aut hor of the communication is Won Lewis, a Janmaican citizen, at
the time of subnission of the communication awaiting execution at

St. Catherine District Prison, Jamaica. He clains to be a victimof

viol ations by Jamaica of articles 6, 7, 10 and 14, paragraphs 1, 3 (b), (d)
and (e), of the International Covenant on Gvil and Political Rghts. Heis
represented by counsel. M. Lewis' death sentence was commuted to life

i mpri sonnent on 30 March 1995, follow ng the classification of his offence as
non- capi tal murder

* Pursuant to rule 85 of the rules of procedure, Commttee nenber
Laurel Francis did not take part in the adoption of the Views.

**  The text of an individual opinion by Commttee nenber
Franci sco José Aguilar Whbina is appended to the present docunent.
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The facts as subnitted by the author

2.1 On 25 Cctober 1985, the author and one P.G were arrested and charged
with burglary, larceny and wounding one B.D. with intent. O 30 Cctober 1985,
they were both charged with the nmurder of B.D.; the latter had died from
septicaema resulting frominfection of his wounds. On 1 May 1986, the aut hor
was found guilty as charged and sentenced to death in the St. James Grcuit
Court; P.G was acquitted. The Court of Appeal of Janumica dism ssed the
author's appeal on 22 May 1987. On 20 February 1991, the Judicial Commttee
of the Privy Council dismssed his petition for special |eave to appeal. Wth
this, it is subntted, all domestic renedi es have been exhausted.

2.2 The prosecution's case was that, on 25 Cctober 1985 at about 3 a.m, the
author and P.G broke into a shop to steal cloth. Wen they were surprised by
B.D., the guard on duty, they attacked himwith a blunt instrument and/or a
knife, causing cuts to head and neck. The victimis cries for help were heard
by two police officers on patrol in the vicinity. According to their

evi dence, they saw two nmen, carrying rolls of cloth, running away fromthe
shop. One of the police officers then pursued the nmen, whom he identified as
the author and as P.G Both were known to him

2.3 The prosecution further relied on evidence fromthe owner of the shop;
she testified that, three weeks prior to the burglary, the author had visited
the shop but had not bought any cloth. She identified pieces of cloth, found
in the possession of P.G and of two w tnesses who clainmed they had received
it fromthe author, as part of that which had been taken from her store.
Furthernmore, the arresting officer testified that after having charged both
men with shop-breaking, |arceny and wounding with intent, and after having
cautioned them the author said that "it was Allan who cut the night

wat chman' s throat, and threw the knife in the creek". P.G then allegedly
said that it was the author who broke into the shop and attacked B.D. with the
kni fe, upon which the author stated that he, P.G and one A lan broke into the
shop. The arresting officer further testified that the accused repeated their
earlier statenments after they had been charged w th nurder.

2.4 During the trial, the author nmade an unsworn statement fromthe dock.
He testified that he had been el sewhere at the tine of the nurder and that he
had been ill-treated by the police during the interrogati on at Montego Bay
Police Station. He alleged that, on 25 Cctober 1985, he had been ki cked,
beaten and threatened with a gun and that one of the officers hit himin his
side with a big | ock about 10 tinmes. The sane officer then ordered himto put
his finger on the edge of a desk and struck it with a gun until his finger
burst; he was then ordered to use his socks to tie up his finger and to w pe
off the blood. The author further clained that, on 28 Cctober 1985, he was
again brought to the C1.B. office for interrogation. Al the officers on
duty participated in beating himand one of themstruck himin the face with a
piece of a mrror. He was then brought back to his cell where a weight was
tied to his testicles. Wen he regai ned consci ousness, he was told to sign a
paper, which he refused to do in the absence of a Justice of the Peace. He
was then allegedly subjected to electric shocks applied to his ears; after
this treatnent, he signed the paper.
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The conpl ai nt

3.1 It is submtted that, in jurisdictions based on conmon law, it is
obligatory for the judge to warn the jury in cases involving identification
evi dence that experience has shown that misidentifications can occur, that
even though a witness clains to know a suspect he or she may be nistaken, and
that an honest witness can nmake m stakes. The judge shoul d further point out
to the jury the lack of an identification parade and the necessity of
corroborating evidence in a case of purported identification. In the instant
case, it is submtted, the judge failed to adequately instruct the jury in al
of the above respects, thereby denying the author a fair trial.

3.2 The author clains that he did not receive adequate | egal representation
during the judicial proceedings, within the neaning of article 14,

paragraph 3 (b) and (d). In this context, he subnits that, prior to the
prelimnary inquiry, he was assigned a | awer who, however, did not even
attend the hearing. Consequently, and in spite of the fact that there existed
a conflict of interest between himand P.G, he was represented by the
latter's | awer. The author contends that he did not nmeet with the |awer
assigned to himuntil the day before the trial. During the interview, he
informed the | awer that there were three w tnesses who coul d support his
alibi and provided himw th their names and addresses. The | awer, however,
did not interview these witnesses, nor did he call themto testify on his
behal f, al though they were present in court. This is said to anmount to a
violation of article 14, paragraph 3 (e), of the Covenant.

3.3 Wth regard to the appeal, the author conplains that he was excl uded
fromthe hearing, in breach of article 14, paragraph 3 (d), despite his
request to be present in court. He submts that this was all the nore serious
as he did not nmeet with his (privately retained) |lawer prior to the hearing
and only had the opportunity to comrunicate with himthrough a third party.
The aut hor further conplains that the only ground argued by counsel on appea
was the inadequacy of the judge's instructions to the jury on the issue of
common desi gn; according to the author, counsel saw no nerit in raising the

i ssue of the inadequacy of his representation at the trial because, although
Chapter 111 of the Jamai can Constitution guarantees the right of an accused
person to have adequate tine and facilities for the preparation of the defence
and to communi cate with counsel of own choosing, it does not guarantee the
adequacy of the representation

3.4 Wth regard to the treatnent to which he was subjected on 25 and

28 Cctober 1985 at the Montego Bay Police Station, the author subnits that
this amounts to a violation of his rights under article 7 of the Covenant. He
clains that electric wire was pushed into his ears by the police officers and
that the hearing in his |left ear has since been inpaired. Furthernore, he
clains that he sustained a scar on his right ear and on his finger, as a
result of being struck with a piece of mrror and with a gun, respectively.
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3.5 The living conditions in St. Catherine District Prison, conbined with
the anxi ety caused by a prol onged detention on death row, and the treatnment to
whi ch prisoners on death row are subjected, are said to anount to a violation
of articles 7 and 10 of the Covenant. Wth regard to his individual case, the
aut hor all eges that, on 12 occasions, he was |locked up in a cell w thout being
given water. He further alleges that the prison authorities have failed to
provi de the medi cal assistance that he requires, in spite of his requests.

3.6 The aut hor concedes that, on request of the Orbudsman, he has on
occasi on recei ved nedi cal treatnent, but only on the condition that he pays
for the medication prescribed. The author explains that, for the past

five years, he suffers from"bunps" on his skin. The prison authorities
allegedly failed to take any action in this respect until early 1992, when a
menber of the Jamaica Council for Human R ghts intervened on his behalf. He
was then allowed three tines to visit a doctor at the hospital; the fourth
time, however, he was not permtted to attend his appoi ntnment, nor on
subsequent occasions. Furthernore, the author conplains that he suffers from
anot her skin disease and fromrecurrent stomach pai ns, which, according to
him are caused by the inadequacy of the prison diet. Hs daily ration
reportedly consists of 12 biscuits, one packet of skimed mlk powder and a
smal |l quantity of dark sugar. He submits that in spite of his conplaints, the
diet has not been nodified. Finally, it is submtted that prisoners on death
row are not afforded the sanme facilities as other prisoners with regard to
work and recreation. It is not substantiated how this has affected the
author's own situation

3.7 The author finally clains that, in the absence of clear criteria for the
exercise of the prerogative of nercy by the Privy Council in Janmica, and in
the light of illogical distinctions applied in practice, any decision not to
exercise the prerogative of nercy in the author's case that mght lead to his
execution would anount to an arbitrary deprivation of life, contrary to
article 6 of the Covenant.

State party's observations on adnissibility and author's comments

4.1 By subm ssion of 6 April 1994, the State party argued that the

communi cation was inadmssible for failure to exhaust domestic renedies. |In
this context, the State party argued that the rights protected by articles 7,
14 (3) (d) and (e) are cotermnous with sections 17, 20 (6) (c¢) and (d) of the
Janumi can Constitution and that it was open to the author to seek redress for
the alleged violations of his rights by way of a constitutional notion to the
Suprene Court.

4.2 Wth regard to the author's claimthat he was deni ed access to nedica
treatnent, the State party indicated that it had requested the Departnent of
Corrections to investigate the matter. The State party stated that it would
informthe Committee as soon as the results of the investigation would be
avai |l abl e.

5.1 In his coments, dated 4 January 1994, the author stated that, since
legal aid is not made avail able for constitutional notions, a constitutiona
notion does not constitute an effective renmedy in his case.
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5.2 Wth regard to his claimthat he was deni ed nedical treatnent, he stated
that, on eight occasions in 1993, appointnents were nade for himto see a
doctor, but that none of these appointnments were kept. He also stated that an
appoi ntnent was nade to see a skin doctor in February 1994, but that prison
officials refused to transport himw thout paymnent.

The Committee's adm ssibility decision

6.1 At its 53rd session, the Commttee considered the admssibility of the
communi cat i on

6.2 It ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the sane natter was not bei ng exanm ned under anot her
procedure of international investigation or settlenent.

6.3 The Committee took note of the State party's claimthat the

communi cation was inadm ssible for failure to exhaust donestic renedies. The
Conmmittee recalled its constant jurisprudence that for purposes of article 5,
paragraph 2 (b), of the Optional Protocol, donestic renedies nmust be both
effective and available. As regards the State party's argunent that a
constitutional renmedy was still open to the author, the Commttee noted that
the Supreme Court of Janaica had, in sone cases, allowed applications for
constitutional redress in respect of breaches of fundanental rights, after the
crimnal appeals in these cases had been dism ssed. However, the Conmttee
also recalled that the State party had indicated on several occasions 1/ that
no legal aid is nmade available for constitutional notions. The Commttee
considered that, in the absence of |legal aid, a constitutional notion did not,
in the circunstances of the instant case, constitute an avail abl e renedy which
needed to be exhausted for purposes of the ptional Protocol. 1In this
respect, the Commttee therefore found that it was not precluded by article 5,
paragraph 2 (b), fromconsidering the conmmunication

6.4 The Committee noted that part of the author's allegations related to the
instructions given by the judge to the jury. The Committee referred to its
prior jurisprudence and reiterated that it is generally for the appellate
courts of States parties to the Covenant to evaluate facts and evidence in a
particular case. Sinmlarly, it is not for the Commttee to review specific
instructions to the jury by the trial judge, unless it can be ascertained that
the instructions to the jury were clearly arbitrary or amounted to a denial of
justice. The material before the Commttee did not show that the tria
judge's instructions or the conduct of the trial suffered fromsuch defects.
Accordingly, this part of the comunication was inadm ssible as inconpatible
with the provisions of the Covenant, pursuant to article 3 of the Qotional

Pr ot ocol

6.5 The Commttee took note of the author's clains that he was not
adequately represented during trial, in particular that his legal aid | awer
did not represent himat the prelimnary hearings, that he only nmet hi ma day
before the trial and that he did not interviewor call any wtnesses. The
Conmmittee considered that these clains mght raise issues under article 14,
paragraph 3 (b), (d) and (e), to be exam ned on the nerits.
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6.6 Wth regard to the author's conplaint that his appeal did not fulfil the
requi rements of article 14, paragraph 3 (d), the Commttee noted that the

aut hor was represented on appeal by a |lawer paid for by a relative. The
Conmittee considered that the State party coul d not be held accountable for

all eged errors made by a privately retained | awer unless it woul d have been
mani fest to the judge or the judicial authorities that the | awer's behavi our
was inconpatible with the interests of justice. In the circunstances of the
instant case, this part of the communicati on was therefore inadm ssible.

6.7 The Comm ttee considered that the author's conplaint that he was
subjected to naltreatment upon his arrest in order to force himto sign a
statement mght raise issues under articles 7 and 14, paragraph 3 (g), of the
Covenant, to be examined on the nerits.

6.8 The Committee noted the State party's statement that it had ordered an
i nvestigation into the author's conplaint about the |ack of nedical treatnent.
The Committee noted that al nost a year had el apsed since the State party's
statenent and that the results of the investigation had still not been
forwarded. In the circunstances, the Conmttee considered that the author's
conpl aint mght raise issues under article 10 of the Covenant, to be
considered on their nerits

6.9 In so far as the author claimed that his prol onged detention on death
row anounted to a violation of article 7 of the Covenant, the Commttee
reiterated its prior jurisprudence that |engthy detention on death row does

not per se constitute cruel, inhuman or degrading treatnment in violation of
article 7 of the Covenant. 2/ The Comm ttee observed that the author had not

substantiated, for purposes of admssibility, any specific circunstances of
his case that woul d raise an issue under article 7 of the Covenant in this
respect. This part of the communication was, therefore, inadm ssible under
article 2 of the Optional Protocol.

7. Accordingly, on 15 March 1995, the Human Rights Conmmittee decided that
t he communi cati on was adm ssible in so far as it appeared to raise issues
under articles 7 (in respect to the naltreatnent upon arrest), 10, and 14,
paragraph 3 (b), (d) (with respect to the prelimnary hearing and the trial),
(e) and (g) of the Covenant.

State party's observations on the nerits and counsel's comments

8.1 The State party, by subm ssion of 9 January 1996, argues that the author
failed to mention at the prelimnary inquiry that he had been subjected to
ill-treatnent. The State party further notes that there is no nedica

evi dence to support his claim although he contends that he has suffered

per manent damage to his hearing.
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8.2 As regards the author's representation at the prelimnary hearing, the
State party notes that the author was free to protest if he had not wanted the
counsel of his co-accused to represent him but that he did not do so

Further, the State party explains that the nature of the prelimnary inquiry

is to establish whether a prinma facie case exists, which only requires a | ow
standard of proof. The State party contends that there is nothing to suggest
that the magistrate's decision would have been different if another |awer
woul d have represented the author.

8.3 As regards the author's representation at trial, the State party asserts
that the duty of the State party is to appoi nt conpetent counsel to represent
clients in need of legal aid and not to obstruct counsel in the performance of
his duties.

8.4 As regards the allegations under article 10 of the Covenant, concerning
the denial of nedical care to the author on death row, the State party
indicates that it will nmake an attenpt to expedite the investigation and that
it will forward the results to the Commttee as soon as they are avail abl e

9.1 In her comrents on the State party's subm ssion, counsel for the author
points out that in view of the inadequate | egal representation of the author
at the prelimnary inquiry, it is likely that the author did not know that he

coul d nake a statenent concerning his ill treatnment nor that he could make
arrangenents for a medical exam nation. Counsel notes that the author did
comrent on the ill-treatnment when he had an opportunity to do so at his trial

9.2 As regards the author's representation at the prelimnary inquiry,
counsel states that possibly the author woul d have gone unrepresented if he
had not accepted the representati on by counsel of his co-accused. It is
stated that counsel for the co-accused shoul d have inforned the author of the
potential conflict of interest and should not have acted for himunless
specifically so instructed by the author.

| ssues and proceedi hgs before the Committee

10.1 The Human Rights Committee has consi dered the present communication in
the light of all the infornation nmade available to it by the parties, as
provided in article 5, paragraph 1, of the Qptional Protocol

10.2 Wth respect to the alleged violation of articles 7 and 14,

paragraph 3 (g), of the Covenant, the Commttee notes fromthe trial docunents
that the issue was before the jury during the trial, that the jury rejected
the author's allegations, and that the natter was not raised on appeal. In
the circunstances, the Commttee concludes that the information before it does
not justify a finding of a violation of articles 7 and 14, paragraph 3 (g), of
t he Covenant.

10.3 As regards the author's clainms concerning his representation at the
prelimnary and at the trial, the Commttee notes that it is uncontested that
the legal aid | awer assigned to the author did not attend the prelimnary
inquiry, that the author was consequently represented by counsel of his co-
accused with whom he had a conflict of interests, and that the author net his
| awyer only one day before the comrencenent of the trial. The Commttee
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considers that the author's privately retained | awer coul d have brought these
i ssues on appeal and that his failing to do so cannot be inputed to the State
party. Accordingly, the Commttee concludes that the information before it
does not justify a finding of a violation of article 14, paragraph 3 (b), (d)
and (e), of the Covenant.

10.4 As regards the author's claimthat he has been deni ed nedical treatnent
on death row, the Conmttee notes that the author has furnished specific

i nformati on showi ng that although appoi ntnments were made for a nedi cal doctor
to see him these appointnents were not kept, and that his skin condition has
been | eft untreated. The Conmittee further notes that the State party has
stated that it is investigating the matter, but that, two and a half years
after the conplaint was brought to the State party's attention and nore than a
year after this communication was declared adnissible, the State party has not
forwarded any information explaining the matter. |In the circunstances, the
Commttee finds that the |ack of nedical treatment constitutes a violation of
article 10, paragraph 1, of the Covenant.

11. The Human R ghts Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Gvil and Political Rights,
is of the viewthat the facts before it disclose a violation of article 10,
paragraph 1, of the International Covenant on Gvil and Political Rights.

12. The Committee is of the viewthat M. Won Lewis is entitled, under
article 2, paragraph 3 (a), of the Covenant, to an effective renedy, entailing
conpensati on and adequate nedical treatnment in the future. The State party is
under an obligation to ensure that simlar violations do not occur in the
future.

13. Bearing in mnd that, by becomng a State party to the Qptional
Protocol, the State party has recogni zed the conpetence of the Committee to
det erm ne whether there has been a violation of the Covenant or not and that,
pursuant to article 2 of the Covenant, the State party has undertaken to
ensure to all individuals within its territory and subject to its jurisdiction
the rights recogni zed in the Covenant and to provide an effective and
enforceabl e remedy in case a violation has been established, the Commttee

wi shes to receive fromthe State party, within 90 days, information about the
nmeasures taken to give effect to the Commttee' s Views.

[ Adopted in English, French and Spani sh, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the Conmttee's annual report to the General Assenbly.]
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I ndi vi dual opinion by Comm ttee nenber Francisco José Uguil ar W bina

Al though | concur with the majority opinion in the present case, the way
inwhichit is formulated conpels ne to express ny individual opinion. The
maj ority opinion again maintains the earlier jurisprudence that, as far as the
deat h row phenonenon is concerned, the tine factor does not, per_se,
constitute a violation of article 7 of the International Covenant on Gvil and
Political Rights. The Commttee has repeatedly maintained that the nere fact
of being sentenced to death does not constitute cruel, inhuman or degrading
treatnment or puni shrent.

In this connection, |I refer to ny opinion and anal ysis regarding
communi cation No. 588/1994 (Errol Johnson v. Jamaica).

Franci sco José Aguilar U bina [signed]

[Oiginal: Spanish]

Not es

1/ See e.g. conmuni cations No. 283/1988 ( Aston Little v. Janmica ),
Vi ews adopted on 1 Novenber 1991, No. 321/1988 ( Mauri ce Thonmas v. Jamaica ),
Vi ews adopted on 19 Cctober 1993, and No. 352/1989 ( Dougl as, Gentles and Kerr

v. Jamaica ), Views adopted on 19 Cctober 1993.

2/ See Committee's Views on communi cations Nos. 210/1986 and 225/ 1987
(Earl _Pratt and Ivan Mdrgan v. Janmica ), adopted on 6 April 1989, para. 12.6.
See also inter alia Conmmittee' s Views on commruni cations Nos. 270/1988 and
271/ 1988 ( Randol ph Barrett and dyde Sutcliffe v. Janaica ), adopted on
30 March 1992, and No. 470/1991 ( Kindler v. Canada ), adopted on 30 July 1993.




