ADM NI STRATI VE TRI BUNAL

Judgenent No. 466

Case No. 469: MONTEI RO- AJAVON Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Roger Pinto, Vice-President, presiding;
M. Samar Sen; M. Ahnmed Gsman;

Whereas, on 16 May 1988, Oelinda Mnteiro-A avon, a forner
staff nmenber of the United Nations, specifically recruited for the
African Institute for Econom c Devel opnent and Pl anni ng, hereinafter
referred to as IDEP, filed an application, the pleas of which read
as follows:

“I'l.  PLEAS

The Applicant requests that it may please the Tribunal to
order the neasures and take the decisions described bel ow

A. Prelimnary and provisional neasures before
consideration of the application on its nerits

1) The transmttal to the Tribunal by the Respondent of the
conplete file on the case, including all docunents
relating to the still secret and unsupported all egations
concerning, in particular, what the Respondent calls the
Applicant's 'unbecom ng conduct' in 1985, which was the
ground adduced by the Respondent for the Applicant's
redepl oynent to the Typing Pool and the inpairnment of
her career (...).

2) The transmttal to the Tribunal by the Respondent of the



report of the ad hoc Commttee established on

27 Novenber 1984 pursuant to inter-office nmenorandum

No. M 154 (...), and the docunents concerning the

appoi ntnent and/or transfer of staff in June, August and
Cct ober 1985, in connection with the inplenentation of
the ad hoc Commttee's recommendati ons.

3) The transmttal to the Tribunal by the Respondent of the
audit report prepared by M. Fofana, an auditor in
Ceneva, in June and July 1985, of which only a two-page
extract was submtted to the Joint Appeals Board (...).

4) The urgent transmttal to the Applicant of true copies
of the files referred to in paragraphs 1, 2 and 3 above,
together wwth a current copy of the United Nations Staff
Regul ations and Staff Rules (French text).

The above-nentioned files nust be produced so that it
may be possible to judge the accuracy of the conclusions
drawn by the Respondent and the Applicant fromthe
information contained in these files concerning the real
reason for the non-renewal of the Applicant's appoi ntnent.
This procedure may al so permt the establishnment of
connections between various aspects of the contested
deci sions, particularly by showi ng how the Applicant's
transfer to the Typing Pool was part of the process
undertaken to term nate her appoi ntnent w thout giving her
the opportunity fully to exercise her right of defence. The
docunents requested in paragraph 2 will enable the Tribunal
to see whether or not there was a post that could have been
given to the Applicant, which would have made it unnecessary
to resort to the non-renewal of her appointnent. The
Tribunal will also be able to weigh the accuracy of the
Applicant's conclusions as to the way in which the
Adm nistration fulfilled its obligation to seek another
sui tabl e post for her.

5) The hearing of M. Fofana, an auditor in Ceneva,
menti oned i n paragraph 4 above, with regard to:

(i) The inpression which he forned of ny professional
services, which could even be described as
servitude, especially in view of the opportunities
to avail nyself of ny right to annual | eave;

(1i) H's observations as to the enploynent of tenporary
staff in the context of the financial constraints
affecting IDEP [African Institute for Econom c and



6)

7)

Devel opnent and Pl anni ng] and the concl usi ons and
recommendati ons of the ad hoc Commttee referred to
i n paragraph 2 above.

The hearing of M. Makhtar Diouf, adjunct professor at
| DEP and professor at the Faculty of Econom c Sciences
of the University of Dakar, Senegal, with regard to:

(1) The way in which the Applicant's duties in the
Research and Training Unit of |IDEP were affected by
t he managenent practices of the Oficer-in-Charge
of the Institute while the Director was on various
m ssi ons;

(1i) The relations which existed between Professor

D akité and the students with regard to the
supervi sion of theses.

The hearing of M. Fidele Ndayisinga, a forner student
at | DEP, whose testinony | am hereby submitting to the
Tribunal (...).

Cont est ed deci sions which the Applicant is requesting
the Tribunal to rescind under article 9, paraqgraph 1., of
its Statute

The decision taken by the Director of |DEP on

23 Septenber 1985, pursuant to his inter-office

menmor andum No. M 201, to transfer the Applicant to the
Typi ng Pool as a typist; that decision could have been
effectively contested by the Applicant if she had known
at the time the ground on which it was based reveal ed by
t he Respondent to the Joint Appeals Board as 'unbecom ng
conduct' (...).

The decision of 8 January 1988, by which the Respondent,
havi ng exam ned the concl usi ons and reconmendati ons of
the Joint Appeals Board, nmintained the adm nistrative
deci sion not to renew the Applicant's appointnent.

bligations which the Applicant is invoking and whose
specific performance she is requesting under article 9,
paragraph 1, of the Statute

Performance by the Respondent of the obligation
i ncunbent upon it, in accordance with the Staff
Regul ations and Staff Rules, and the consistent
jurisprudence of the Tribunal, to conduct a bona fide



search for a suitable post for the Applicant, follow ng
t he abol i shnment of the post which she had occupi ed.

D. Anpbunt of conpensation clained by the Applicant in the
event that the Secretary-CGeneral decides, in the
interest of the United Nations, to pay conpensation for
the injury sustained in accordance with the option given

to hi munder article 9, paragraph 1, of the Statute of
the Tri bunal

1. For the material injury sustained by the Applicant as a
result of the admnistrative decision not to renew her
contract, and the subsequent noral injury sustained by
her, the Applicant clains conpensation equivalent to two
years' base salary, in accordance with article 9,
paragraph 1, of the Statute of the Tribunal.

2. Conmpensation for the injury sustained as a result of the
harassnent to which the Applicant was subject, and of
the inpossibility of her finding another job at her age
in a |labour nmarket characterized by w despread
unenpl oynent .

E. Oher relief which the Applicant requests in accordance
with the Statute of the Tribuna

1. Conpensation - i.e., a disability benefit - for the
injury sustained as a result of the deterioration of her
eyesight, as attested by a physician (...), which
prevents the Applicant from envisioning retraining and
future career possibilities in the field of data
processing, including word processing.”

Wereas the Respondent filed his answer on 31 March 1989;

Wereas the Applicant filed witten observations on 8 May
1989;

Whereas, on 3 Cctober 1989, the presiding nenber of the Panel
ruled that no oral proceedings would be held in the case;

Wereas the facts in the case are as fol |l ows:

The Applicant was enpl oyed by the Econom ¢ Comm ssion for
Africa (ECA) in Addis Ababa as a French Secretary at the G 7, step
VIIl level from 17 August 1968 until 29 August 1975.



On 1 Cctober 1975, the Applicant was recruited as a Bilingual
Secretary by the I DEP | ocated in Dakar, Senegal. She served on a
series of short-term appointnents until 31 March 1976. On 1 April
1976, she was offered a one nonth fixed-term appoi ntment that was
further extended for fixed-termperiods. On 1 May 1976, she was
appoi nted Adm nistrative Assistant and on 1 Novenber 1976 she becane
a Research Assistant. On 1 January 1982, she was pronoted to the
G 8, step Il level and her fixed-term appointnments were
successively extended for further fixed-termperiods until the date
of her separation fromthe service of |IDEP on 31 August 1986.

It appears that on 4 July 1985, the Applicant engaged in a
public dispute with a professor of the Institute, M. D akité.
According to the professor, the incident which |ed to the
altercation resulted fromthe Applicant's decision to announce in
witing, without consulting him the date for the publication of
exanm nation results. According to the Applicant, M. Diakité
insulted her in a humliating and vul gar fashion. Fromthen on,
rel ati ons between the Applicant and the Adm nistration deteriorated.

In the neantine, in view of the financial situation of the
Institute, the Director had decided to establish an ad hoc Conmittee

"to review the situation arising fromthe financial crisis facing
the Institute and to make recomrendati ons to enable himto take the
necessary deci sions" concerning reduction of staff and abolition of
posts. According to an audit report dated 13 Decenber 1984, "the
Comm ttee reviewed the performance of each staff nenber of the
Ceneral Service category and recommended to the Director, that 11
out of 43 Ceneral service staff nenbers be separated fromthe
Institute, including the entire Typing Pool and Reproduction Section
made up of six staff nmenbers.” The Commttee's report and
recommendations were submtted to the Director and sent to ECA
Headquarters for approval before inplenentation at the end of March
1985. In turn, the Executive Secretary of ECA, who was also the



Chai rman of the I DEP Governing Council, sought the Director's views
and comments on the report.

The Applicant asserts that when she returned fromvacation on
5 Septenber 1985, she perforned no function until 23 Septenber 1985,
when she was tenporarily assigned to the Typing Pool as a Typist.

On 28 February 1986, the Chief, Adm nistration and Fi nance, i nforned
the staff of the Institute that the Applicant had been desi gnated
supervi sor of the Typing Pool. The Applicant argues that this was a
fictitious assignnent, because the work she perfornmed until the
expiration of her appointnent was that of a Typi st.

In a nmenorandum dated 22 May 1986, the Chief, Adm nistration
and Finance, set forth his recommendati ons to the Executive
Secretary of ECA concerning the streanmlining of staff and the
managenent of the Institute, taking into account the report of the
ad hoc Comm ttee nentioned above. He recommended the abolition of

Si x posts and the separation fromservice of six staff nenbers, five
of them constituting what renai ned of the Typing Pool. As regards
the Applicant, the Chief, Adm nistration and Fi nance, noted:

"M ss AJAVON was not included anong those reconmended for
separation in the ad hoc Conmttee's report. However, during
1985 her unbecom ng conduct |ed to her redeploynent to the
Typing Pool as a Typist. Wth the recommended separation of

and ... all the staff of the Typing Pool would have been
done away with. Under normal circunstances, M ss A avon
coul d have been redepl oyed to another Unit. ..."

He then explained why it would not be possible to redepl oy
the Applicant to another Unit, on the grounds "that she cannot be
relied upon; she has no respect for her supervisors ... she thinks
she is too senior to be a typist after her long service...", and
noted: "When | wanted to redepl oy her after her appeal, no
supervi sor wanted to accept her because they said she is too
difficult and troubl esone. Under these circunstances, | think the
Institute can very well do without her." |In a cable dated 24 July



1986, the Executive Secretary of ECA endorsed the recomendati ons,
by the Chief, Adm nistration and Fi nance.

In a menorandum dated 22 July 1986, the Chief, Adm nistration
and Finance, infornmed the Applicant that in Iight of the financial
situation of the Institute, her post would be abolished, effective
31 August 1986, pursuant to staff rule 109.1(c) and her fixed-term
appoi nt ment which was due to expire on 31 August 1986 woul d not be
ext ended.

On 20 August 1986, the Applicant requested the
Secretary-General to review the admnistrative decision not to
extend her fixed-term appoi ntnent beyond 31 August 1986, on the
grounds that it was an inproper termnation. Not having received a
reply fromthe Secretary-Ceneral, on 8 Decenber 1986, the Applicant
| odged an appeal with the Joint Appeals Board (JAB). The Board
adopted its report on 15 Decenber 1987. Its findings and recomren-
dations read as foll ows:

"Fi ndi ngs and recommendati ons

32. In view of the above, the Panel unani nously:

Decided that in the absence of any objection of the
Respondent the appeal was receivable;

Found that the docunments requested by the appellant were not
relevant to the appeal or the proceedi ngs before the Panel;

Found that the decision to cancel the post encunbered by the
appel l ant was correctly taken;

Found that the decision not to renew the appellant's fixed-
term appoi nt nent had properly been arrived at, as the
appropri ate procedure had been scrupul ously adhered to and

t he appel | ant had not produced any convinci ng evi dence that

t he deci sion had been notivated by prejudice or by sone other
extraneous factor;

Found that since the decision not to renew the appellant's
fi xed-term appoi ntnment could not be construed as a
termnation within the neaning of the Staff Regul ations, the



appel l ant was not entitled to termnation i ndemity.

33. Consequently, the Panel nmade no recommendation in
support of the appeal."

In a letter dated 8 January 1988, the Assistant Secretary-
General for Human Resources Managenent informed the Applicant that
the Secretary-General had taken note of the Board's report and had
decided to nmaintain the contested decision.

On 16 May 1988, the Applicant filed with the Tribunal the
application referred to earlier.

Wereas the Applicant's principal contentions are:

1. The decision not to renew the Applicant's fixed-term
appoi nt nent deni ed the Applicant due process of |aw.

2. The Applicant's assignnment to the Typing Pool on
23 Septenber 1985 was a subterfuge since the Respondent had al ready
deci ded to abolish the Unit.

3. The Applicant has sustained injury as a result of the
harassnent to which she was subj ect ed.

Whereas the Respondent's principal contentions are:

1. The decision by the Admnistration to reassign the
Applicant tenporarily to the Typing Pool was a discretionary
decision and did not violate any of the Applicant's rights.

2. The Applicant did not have a | egal expectancy of the
extension of her fixed-term appointnent.

The Tribunal, having deliberated from7 Novenber to
16 Novenber 1989, now pronounces the foll ow ng judgenent:

l. The Tribunal considers that the docunentation in the case is
sufficiently conplete and would not entertain the Applicant's
requests for testinony and for the further production of docunents.



1. According to the Applicant, her separation from|DEP (African
Institute for Econom c Devel opnent) on 31 August 1986 was tainted by
i nproper notives on the part of the Respondent and was fraught with
irregul ar procedure, violations of Staff Regul ations and Rul es and
finally, of her rights and expectations as a staff nmenber with | ong
years of satisfactory service. The Respondent, however, asserts
that her separation was entirely regul ar because her post had been
abol i shed as a result of a reorgani zation of IDEP and that as a

hol der of a fixed-term appointnment, the Applicant was not entitled
to conti nued enpl oynent.

L1l In this context, the Tribunal considered a confidenti al

menor andum dated 22 May 1986 fromthe Chief, Adm nistration and

Fi nance, IDEP, to the Executive Secretary of ECA and Chairman of the
| DEP Governing Council, on the subject of "Abolition of Posts and
Separation of Staff". The nenorandum nakes the follow ng specific
comments on the Applicant:

"5. Mss Qelinda MONTEI RO- AJAVON

M ss AJAVON was not included anong those reconmended for
separation in the ad hoc Conmttee's report. However, during
1985 her unbecom ng conduct |ed to her redeploynent to the
Typing Pool as a Typist. Wth the recommended separation of

and ... all the staff of the Typing Pool would have been
done away with. Under normal circunstances, M ss A avon
coul d have been redeployed to another Unit. In this regard,

the only units left for consideration are:

a) The Adm nistration
Her conduct in general and particularly in the Training and
Research Unit has proved that she cannot be relied upon; she
has no respect for her supervisors and al ways wants to take
the law into her own hands. |In the Unit, she was found not
reliable in the sense that she was suspected to have nade
confidential information available to students and even
incited themto riot. One such incident | ed to m sbehavi our
by one student who was ultimately dism ssed fromthe
I nstitute.




She is the type who only works when she wants to and seens to
say '|I cannot be touched' because | have been with the

Organi zation for a long tinme and therefore thinks she knows
too much and wants to ignore the instructions of her

supervi sors and use her own discretion (...).

b) The Training and Research Unit as Typi st
She cannot be redeployed to this Unit for sanme reasons given
above which led to her being noved fromthe Unit in 1985.
Mor eover, she thinks she is too senior to be a Typist after
her | ong service.

c) The General Service Section
This is a very sensitive area which cannot accept an
unreliable staff nmenber. Her tenperanent is such that she
wi |l not accept to serve under the Chief (who cannot be
replaced by her) and is likely to rather organi ze the
cl eaners, watchnmen, and other staff of the Section against
managenent as well. Moreover as stated above, in the current
situation, the Institute has to econom ze by using only one
person for purchases.

Wen | wanted to redepl oy her after her appeal, no
supervi sor wanted to accept her because they said she is too
difficult and troubl esone. Under these circunstances, |
think the Institute can very well do w thout her. Moreover
wi th her character, which nakes her |ess useful than she
shoul d be, the Institute can save a lot in funds by
abol i shing her post since she is the highest paid CGeneral
Service staff menber in the Institute (about US $1, 387.26 per
nont h) .

However, in view of her |long service and the possibility
of involving the Institute in a legal suit if separated,
would i ke first to consult the Adm nistrative Review Unit of
OPS [Ofice of Personnel Services], New York, before taking
action to separate her if this recormendation is approved.”

The above-nenti oned nmenorandum forned the basis of al
actions subsequently taken to separate the Applicant. The Tri bunal
notes that the serious accusations against the Applicant's conduct
and attitude were not brought to her attention. Consequently, she
was not in a position to refute them nor were they the subject of a
proper investigation.



| V. The Tribunal notes that sone unpl easant incidents apparently
t ook place - these too were not properly investigated. However, the
Applicant's performance reports were satisfactory. Her transfer to
the Typi ng Pool, when the Adm nistration fully knew that the entire
Typi ng Pool was going to be abolished was unfair to the Applicant
and open to serious criticism

V. The fact that fixed-term appointnents - even for a staff
menber who hel d such appointnments for a long tinme - do not normally
carry any | egal expectation of extension, did not justify, in the
opi nion of the Tribunal, the term nation of the Applicant's

enpl oynent in the way it was done in this case.

VI . The entire procedure |eading to her separation was further
vitiated by the argunent that she was the highest paid nenber of the
Typing Pool. This argunent is not acceptabl e because the Applicant
was not recruited for the Typing Pool and secondly, if the system of
granting fixed-term appointnents is used only, or even principally
to save noney, the systemis obviously susceptible to abuse.

VI, The Respondent asserts that none of the departnental heads

wi shed to enploy the Applicant, but this statenent is not supported
or el aborated by evidence about who was specifically asked and what
response each one gave. On the contrary, the Tribunal is left with
the inpression that the decision was already taken to get rid of the
Appl i cant and reasons for doing so were found | ater.

VIII. On the foregoing grounds, the Tribunal concludes that the
Applicant is entitled to conpensation and puts the anount at

US$4, 000.

I X. Accordingly, the Tribunal:



(a) Oders the Respondent to pay the Applicant US$4, 000;
(b) Rejects all other pleas.

X. As regards the Applicant's request for a disability benefit,
she may pursue it before the appropriate organs of the United
Nations Joint Staff Pension Fund which al one are conpetent to
consider it.

(Si gnat ures)

Roger PI NTO
Vi ce- President, presiding

Samar SEN
Menmber

Ahnmed OSMAN
Menmber

New York, 16 Novenber 1989 R Maria VICIEN-M LBURN
Executive Secretary



