ADM NI STRATI VE TRI BUNAL

Judgenent No. 435

Case No. 464: GOODCH LD Agai nst: The Conm ssi oner - Gener a
of the United Nations
Rel i ef and Works Agency
for Pal esti ne Refugees
in the Near East

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conposed of M. Samar Sen, President; M. Arnold Kean,
Vi ce-President; M. Jerone Ackernman;

Whereas at the request of Raynond C. R Goodchild, a formner
staff nmenber of the United Nations Relief and Wrks Agency for
Pal esti ne Refugees in the Near East, hereinafter referred to as
UNRWA, the President of the Tribunal, wth the agreenent of the
Respondent, extended the tinme-limt for the filing of an application
until 2 May 1988;

Whereas, on 22 April 1988, the Applicant filed an
application, the pleas of which read as foll ows:

"(a) Prelimnary Plea. The Applicant respectfully
requests the production of the Draft Report prepared by
Dr. MHK Irwin [Director, UN Medical Service] for the
Medi cal Board (...) which was rejected by the other
menbers of the Medical Board. The Applicant further
requests production of the ABCC s [Advisory Board on
Conpensation Clains] mnutes of their 291st neeting held
on 26 March 1985.

(b) The Tribunal is requested to rescind the recommen-




dation of the Advisory Board on Conpensation C ains
(ABCC) nmade at its 307th Meeting on 31 March 1987 (...),
which rejected the Applicant's Cl aimfor conpensation
fromthe United Nations Relief and Wrks Agency for

Pal esti ne Refugees (UNRWA) in respect of the Applicant's
per manent physical illness (solar Keratosis and Basal
Cell Carcinoma) attributable to his enploynent as UNRWA
Staff nmenber in Beirut, Lebanon, in the years 1952-1962.
The Tribunal is requested to declare that the
Applicant's permanent illness is "attributable to the
performance of official duties' wthin the neaning of
section Il, article 2(b) of the Rules Governing
Conpensation to Staff Menbers In the Event of Death,
Injury of Illness Attributable To The Performance of
Oficial Duties On Behalf of the Agency, Appendix A
(hereinafter "Staff Rules') (...).

(c) The Tribunal is further requested to award the
Appl i cant conpensation for permanent disfigurenent in
accordance with article 11.3(a) and (c) of the Staff
Rul es, having regard to the permanence and seriousness
of the illness. (...). The Applicant requests that he
be awarded twenty percent (20% of 'tw ce the annual
anount of the pensionable renmuneration at grade P-4,
step V,' in accordance with article 11.3(a) and (c) of
the Staff Rules and the evidence sunmarized in ..

bel ow, and such other relief as this honorable Tribunal
may deemthat justice requires.”

Wer eas the Respondent filed his answer on 11 July 1988;

Whereas the Applicant filed witten observations on
15 Septenber 1988;

Wher eas, on 27 Septenber 1988, the Respondent submtted
addi ti onal comments and docunents;

Whereas, on 7 Cctober 1988, the Applicant comented on the
Respondent's nost recent subm ssion;

Wereas the facts in the case are as fol |l ows:

Raymond C. R Goodchild was initially recruited by UNRM on
1 January 1952. He served as Secretary to the Advisory Conmm ssion
until July 1962. During the course of his enploynent wth UNRWA, he
was stationed at UNRWA Headquarters in Beirut, Lebanon.



On 10 January 1983, the Applicant sent a letter to UNRWA
forwarding a certificate dated 10 Novenber 1982, fromDr. P.WA
Cottrell, stating inter alia that M. Goodchild "suffers from sol ar

keratosis for which he has seen a Consul tant Dernatol ogi st and has
started cryotherapy for the lesions. This therapy began in June
1981". In another certificate, dated 12 Septenber 1984, anot her
doctor, Dr. C. J.W Cuerrier, explained:

"I presune they [the tunbrs] are arising on M. Goodchild's
skin as a result of prolonged exposure to sunshine in
tropical climtes, being one of the risks encountered when
exposi ng pal e European skin to intense ultra violet |ight.
Oten many years el apse between the tinme of exposure and the
devel opnent of the tunours..."

In a letter dated 10 January 1983, the Applicant infornmed the
Director, Personnel Adm nistration, of his nedical condition, and
requested his assi stance and gui dance on the procedures he shoul d
followto file a claimfor conpensation on this account. In a reply
dated 20 June 1983, the Chief, Personnel Services Division, inforned
the Applicant that the "unani nous advice of all consulted"” including
the UN Medical Director and the Secretary of the Advisory Board on
Conpensation Cainms (ABCC), was that his condition could not be
attributed to his official functions and that a clai mmde nore than
20 years after his separation from UNRWA coul d not be entertai ned.

On 8 Decenber 1983, the Applicant's counsel sent a letter to
the Legal Advisor, UNRWA, stating, anong other matters that:

"...based on [the Applicant's] nedical advice that his

condi tion, which has caused serious disfigurenent, arose
directly fromhis service in Beirut with UNRWMA and that this
condition was incipient and therefore could not be detected
until 1t manifested itself, we do now wish to present a claim
on M. Goodchild's behalf."

The ABCC considered the claimat its 286th neeting held on



28 June 1984. The Board recomended to the Conm ssioner-General to
reject the claim noting that there was:

no exceptional circunstance for the 20-year delay in the
subm ssion of the claim as the contention that the condition
for which conpensation [was] asked did not nmanifest itself
earlier [was] untenable on the basis of nedical evidence
supplied.”

On 9 Cctober 1984, the Senior Legal Advisor, UNRWA, inforned
the Applicant that the Conm ssioner-General had decided to accept
t he Board's recommendati on.

The ABCC reconsidered the Applicant's claimat its
291st neeting held on 6 March 1985. After exam ning the additional
material submtted by the Applicant in support of his claimunder
article 9 of appendix Ato the UNRWA International Staff Regul ations
and Rules (hereinafter referred to as appendi x A), the Board deci ded
to maintain its previous recomendation to reject the claim On
25 March 1985, the Applicant was informed that the Conm ssioner-
General accepted the Board's recommendation. The Applicant was al so
advi sed that under article 17 of appendix A he could, if he w shed,
request wthin 30 days of notice of the decision a reconsideration
of the Comm ssioner General's determ nation that the Applicant's
illness was not attributable to the performance of his official
duties. A nedical board would then be convened under article 17(b)
to consider and to report to the ABCC on the nedical aspects of the
appeal. If the original decision was sustained, the Applicant would
have to bear the nedical fees and incidental expenses of the nedical
practitioner whom he sel ected, and half of the nedical fees and
expenses of the third nedical practitioner on the nedical board.

An exchange of correspondence ensued between the Applicant's
counsel and the Adm nistration of UNRWA concerning the nodalities
and costs of the nedical board. Initially, the Applicant was not
receptive to invoking the article 17 procedure, mainly on the



grounds that the decision he was appealing was unfair; that he did
not know what nedi cal advice the Board woul d receive, and that since
he was not aware on what grounds the ABCC had rejected his claim he
did not know what nedi cal argunents he woul d be appeal i ng agai nst.
He repeatedly requested the Conm ssioner-General to decide the case
hi msel f, by-passing the nedical board procedure.

On 24 March 1986, the Applicant requested the
Conmmi ssi oner-CGeneral to "investigate, independently and inpartially
[the] procedural handling by UNRWA" of his claim In a reply dated
4 June 1986, the Chairman of the ABCC inforned the Applicant that
t he Comm ssi oner-General had approved the ABCC s reconmendati on that
the Applicant's claimbe denied "because the evidence he submtted,
medi cal and other, did not establish that M. Goodchild' s illness
was attributable to service.”" It was up to the Applicant to decide
if he wished to have the nedical evidence reviewed by a nedi cal
board, and he had "been so advised repeatedly by UNRWA."

On 13 Cctober 1986, the Applicant inforned the
Commi ssi oner - General that he had deci ded to appeal under
article 17(a) of appendix A and thereby requested that a nedi cal
board be convened. In his letter, the Applicant selected Dr. Joseph
Boyle to represent him |In a reply dated 3 Novenber 1986, the
Director of Personnel, UNRWA, inforned himthat the Comm ssioner-
CGeneral had decided to waive the 30 day tine-limt provided by
article 17 of appendix A and to accept his request. The UNRWA
Adm ni stration designated Dr. Mchael H K Irwin, the Director of
the UN Medi cal Service at Headquarters,to act on their behal f.
Dr. Boyle and Dr. Irwin selected the third nenber of the board,
Dr. John Hawk. The Board net on 13 Decenber 1986 and concl uded
t hat :

"... M. Goodchild s outdoor activities in Northern Europe,
I ndi a, Lebanon and in Cyprus have caused hi s dermatol ogi cal
| esions. However, it nust be said that M. Goodchild's
presence in the sun, in Lebanon, from 1952 to 1962, for



wor ki ng and recreational reasons, was the main reason for the
appearance of his solar keratoses from 1981, although the
anmount of sunlight during those ten years is only part, but a
maj or part, of the total to which he has been exposed so far
during his life."

At the request of the ABCC, the Medical Board provided an
addendumto their previous report in which the nenbers of the Board
stated that:

“... [the] 10 1/2 years' exposure to sunlight which

M . Goodchild experienced, when he lived in Beirut from 1952
to 1962, could be considered as being about 60% responsi bl e
for the appearance of his solar keratoses from 1981."

and t hat:

t he di sfigurenment which has resulted so far, fromthe
treatnent M. Goodchild has al ready received for the sol ar
ker at oses, has caused an inpairnment which is equivalent to
about 5% of the whole person.”

The ABCC reviewed the Applicant's claimon 31 March 1987, at
its 307th neeting, and concluded that the Applicant's illness "could
not be deened attributable to the performance of official duties on
behal f of the United Nations.” 1In a letter dated 13 July 1987, the
Director of Personnel, UNRWA, inforned the Applicant of this
deci sion and al so expl ai ned the grounds on which the decision was
based.

On 22 April 1988, the Applicant filed an appeal to the
Tri bunal .

On 9 June 1988, the ABCC reconsidered the Applicant's claim
and recommended to the Conm ssioner-Ceneral:

on an exceptional basis and in the special if not unique
ci rcunst ances of the case, to accept the report of the
Medi cal Board and that:

(i) The claimant's illness (Sol ar keratoses) be



considered as attributable to the performance of official
duties on behalf of the United Nations; and

(i1) The cl aimant be conpensated for a five (5) per cent
per manent disfigurenment of the whole person in the amount of
$5, 080. "

The Comm ssi oner-General accepted this recommendation on 5
July 1988.

Wereas the Applicant's principal contentions are:

1. The Applicant is entitled to conpensation based on a
20 % i npai r ment .

2. The Medi cal Board's suppl enentary report nust be
stricken fromthe record as it is without foundation and it was
procured without consultation anong the nenbers of the Mdical
Boar d.

3. It is unnecessary to remand the case for another Medi cal
Board pursuant to article 9(2) of the Tribunal's Statute.

Wer eas the Respondent's principal contentions are:

1. The Respondent woul d have no objection if the Tribunal
were to order, pursuant to article 9(2) of its Statute, that the
Secretary of the ABCC arrange anot her Medical Board to advise on the
extent of the Applicant's inpairnent.

2. The Applicant shares responsibility for the delay by the
Respondent in adjudicating his claimand this fact should be taken
into account by the Tribunal in assessing his claim

The Tribunal, having deliberated from 18 Cctober 1988 to
9 Novenber 1988, now pronounces the follow ng judgenent:

l. The Applicant bases his claimon the grounds that the
consul tation undertaken by the Medical Board was i nproper and



therefore invalid, and that the inpairnment of his condition should
be determ ned at 20 per cent according to the "Guide to the

Eval uati on of Permanent | npairnent” published by the Anerican

Medi cal Association (AMA). Before dealing further with the
Applicant's claim the Tribunal w shes to express its concern with
the manner in which the Applicant's conplaint was handl ed by both
parties. Fortunately,the earlier conplications are not presently
before the Tribunal .

1. The Applicant filed his conplaint to the Tribunal on 22 Apri
1988, without going through the JAB, following the practice that in
cases invol ving appeal s concerni ng recommendati ons by the ABCC, the
Respondent tacitly accepts a direct reference to the Tribunal. The
ABCC asked the Medical Board to re-examne the case in the |ight of
new i nformation submtted by the Applicant. The Tribunal has not
been provided with all of the details regarding these devel opnents,
but has before it the Medical Board's finding that the physical

i npai rment suffered by the Applicant was assessed at 5 per cent,

whi ch according to the scale established in article 11.3 of
appendi x A, entitled himto about $5,000 in conpensation. The
Applicant refused to accept this amobunt on the plea that it should
be nore.

L1l The Applicant adduces evidence fromhis doctor (Dr. Boyle) on
t he Medical Board, that Dr. Boyle had never seen the AMA "Cui de" and
was not advised "that there were standards or guidelines applicable
to the determnation of inpairnent”. Dr. Boyle was apparently not
clear, the Applicant clains, that by signing the joint and unani nous
report of the Medical Board he was, through |ack of know edge of the
AMA CGui de, reducing the claimof the Applicant. Nonethel ess,

Dr. Boyle did sign it and |ater, on 21 March 1988, issued a
certificate classifying the Applicant as falling under Cass 2 for



the i npairnment of his skin.
The rel evant part of the AMA Gui de reads:

"Class 2 - lnpairnment of the Wole Person, 10-20%

A patient belongs in Cass 2 when (a) signs and synptons of
skin disorder are present; AND (b) intermttent treatnent is
required; and (c) there is limtation in the perfornmance of
sonme of the activities of daily living".

Thus, the AMA applies the guide to suggest that Cass 2
i mpai rment may range from 10 to 20 per cent and the Applicant clains
that he is entitled to 20 per cent as his case is simlar, in his
view, to exanple No. 3 given in the provisions under C ass 2
i npai r ment .

| V. On purely legal grounds, the Respondent could plead for the
di sposal of the case by the Tribunal at this stage, but apparently
does not wish to do so because of his presuned concern, rightly or
wrongly, about the date when the Applicant was informed of the

Medi cal Board recomrendation regarding the 5 per cent inpairnent.
For this reason, he has suggested another Medical Board. The
Appl i cant opposes the suggestion, but with nmuch rel uctance woul d
accept it on certain conditions, including disqualification of one
of the menbers of the previous Medical Board. The Tribunal does not
accept the conditions put by the Applicant in this case.

V. The Tribunal treats the Respondent's suggestion regarding

anot her Medical Board as an offer to the Applicant to have his claim
reviewed by such a Board. The Tribunal considers that there is no
conpelling reason for it to deal with the nerits until this offer is
deci ded upon by the Applicant.

VI . The Tribunal holds that the actual determ nation of the
degree of inpairnment is primarily a nedical matter which the



Tri bunal need not address until an adm nistrative decision on this

i ssue has been taken, followi ng a report by another Medical Board,
under article 17 of appendix A, if requested by the Applicant In
any event, there is no convincing indication that UNRM or the ABCC
or the Medical Board nust abide by the scal e suggested by the AVA
even if the Applicant's contention that "the schedule in

article 11.3(c) is itself derived fromthe AVA" is found to be
correct. To what extent the Guide of the AMA is relevant and how it
is to be applied to the present case are al so decisions to be made
first by the Medical Board.

VI Accordingly, the Tribunal orders that:

If within 30 days of his receipt of this judgenent the
Appl i cant so requests, another Medical Board, under article 17 of
appendi x A, shoul d be convened as pronptly as possible and the
Comm ssi oner - General ' s deci sion based on the Medical Board's report
shoul d be communi cated to the Applicant speedily for such action as
he deens appropriate.

The Tribunal finds no reason to accept any departures from
the normal procedures set forth in article 17 of appendix A

| f the Applicant elects not to request another Medical Board,
the case wll remain on the Tribunal's list for 1989.

( Si gnat ures)

Samar SEN
Pr esi dent

Arnol d KEAN
Vi ce- Pr esi dent



Jer ome ACKERNMAN
Menmber

New York, 9 Novenber 1988 R Maria VICl EN-M LBURN
Executive Secretary



