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Pe3rome

[To npurnamenuto npaButenbcTBa Pabouas rpymnmna 1o npou3BOJIbHBIM 331€PKaHUSAM
copepiria moe3aky B ['ouaypac B mepuon ¢ 23 mo 31 mas 2006 roma. B xoje cBoero Buzura
Pabouas rpynna BcTpeTHiiach ¢ MpeACTaBUTEISIMU COOTBETCTBYIOIIUX OPTAaHOB UCTIOTHUTEIBHOM
U cyJeOHOM BIIACTH, a TAK)KE MPaXKIAHCKOTO OOIECTBA M HEMPABUTEILCTBEHHBIX OPTaHU3AIlUiA.
Ona nocetmina 10 MecT coiepKanus MoJ1 CTPaXKe, BKIIIOYast MOJTHUIECHCKAE YYaCTKH, TFOPHMBI U
KOJIOHHH JIJI1 HECOBEPIICHHOJIETHHX,, U MPOBEJIa YacTHbIE Oeceibl ¢ Ooiee YeM
200 comep kaBIIMMUCS TaM JIMIIAMH, PSAJI U3 KOTOPBIX OBLUTH OMpe/Ie/ICHbI 3apaHee, 0JHaAKO
OOJIBIIIMHCTBO MPOM3BOIBHO OTOUPAIMCH Ha MECTE.

Pabouas rpymnmna orMmeuaet, yTo ¢ Hauana 90-x ro10B MPaBOBbIE U HHCTUTYIIMOHAIBHBIE
paMKH, perfiaMeHTUPYIOLIUe MPOoIeIyphl JullleHust cBo0o bl B ['oHaypace, mperepnenu
rryookue n3mMeHeHus. HoBwlif YT0JIOBHO-TIpOIIeCCYaTbHBIM KOJEKC, BCTYITUBIITNN B CHUITY B
2002 roxy, MO3BOJUI YCKOPUTH TPOLEAYPHI YTOJIOBHOTO CYIOMPOU3BOACTBA U 3HAUUTEIBHO
COKPATUTh YHCIIO JIUI], COAEPKALIUXCS B MIPEABAPUTEIHHOM 3aKIIFOUEHUH, a TAKKE
MPOJOHKUTEIHLHOCTD UX COZIEPIKaHUA MOJ1 CTpaXkel 0e3 mpeabsiBieHns 0OBUHEeHUs. PaHee Oblia
CO3/I1aHa CaMOCTOSITENIbHAS CUCTEMA OTIPABICHUS IPABOCYIUS MO JIelaM HECOBEPIICHHOJIETHHX.
Otu u Apyrue pedhopMbl, OMUChIBAEMbIE HUKE, TTO3BOJWIN 3HAYUTENBHO YITYUIIUTh MOJI0KEHNE
B 00JacTH yBakeHUs U 00ecrieueHus MpaB JIUILI, HaXOASIIUXCS MO €T0 IOPUCAUKIUEH, He
MOJIBEPraThCcs MPOU3BOJILHOMY JIMIIEHHIO cBOOO 1B B ['oHTypace.

Opnaxo PabGouas rpymnma BbIsiBUIIa psiJl 001acTel, B KOTOPBIX pealii He OTBEYAIOT
BBICOKHMM IIPaBOBBIM CTaHAApTaM, YCTAaHOBIECHHBIM B KOHCTUTYIIMU U 3aKOHOJaTENILCTBE
['ongypaca, pe3yabTaToM 4ero SIBJISETCS 3HAYUTENBHOE YHCIIO CIIy4aeB MPOU3BOJIILHOTO
3anep:kanus. [lepBblil U3 BOPOCOB, BHI3BIBAIOIINX 03a00UEHHOCTh U PACCMATPUBAEMBIX B
nokIaje, kacaercs Hed(HEKTUBHOCTH YUPEXKACHUM, KOTOPHIM MOPYUYEHO KOHTPOIUPOBATH
3aKOHHOCTh COJIEpKaHUs MO cTpakeil. Pabodast rpymnmna taxke oOHapy»Kuia cepbe3Hble
HEJIOCTaTKU B CUCTEME OKa3aHUs IOPUANUECKON MOMOIIM OOBUHSIEMBIM M3 YKCIa HYKIAIOLUXCS
JIUII, a TaKXKe 00paTuia BHUMAaHKUE HA HETOCTATOUYHbIN KOHTPOIIb 3a JEMCTBUSIMH MOJUIIUY B
MPOIECCE YTOJIOBHOTO MPABOCYIUS U OTCYTCTBHE CUCTEMBI CACPKEK U POTHBOBECOB B
OTHOULICHMSIX MEX]y MONHIMEN U cyAeOHoM BinacTho. [lomHOMOYMS MOAUIIMK B IIpoLiecce
YTOJIOBHOTO CYAOIIPOU3BOJICTBA B HEAOCTATOYHON CTEMEHH KOHTPOIUPYIOTCS U
cbanancupoBanbl. Paboyas rpyrmmna ycTaHOBHIIA JBE OCHOBHBIE TPUUUHBI, OOBSCHSIONINE TAKOE
nosiokeHue. Bo-mepBbIX, cucTeMa rocyapCTBEHHOTO OOBUHEHUS HE SIBIISETCS HE3aBUCHUMOI OT
MOJIMIENHCKUX OpraHoB. Bo-BTOPBIX, IMEHHO MOJHIINS, a HE HE3aBUCUMBIN EHUTEHIIMAPHBIN
OpraH ymnpasJisieT TFOPbMaMHU, B KOTOPBIX COJEPKATCs KakK MOJICIEICTBEHHbIE, TaK U
OCYKJIGHHBIE JTUIIA.
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Paboyas rpymnma Takxe BeIpaykaeT 03a004eHHOCTH 110 TIOBOY JIBYX KOHKPETHBIX

KaTEropyuil 3aKIF0YEHHBIX

a)  csbirre 1 800 swil, KOTOpPBIE yKe COACPIKATKUCH B TIPEABAPUTEIHLHOM 3aKIIOYCHUH B
TOT MOMEHT, KOT/Ia YeThIPE C IMOJIOBHHOM r0Jia TOMY Ha3a,l BCTYITWII B CHITy HOBBIM YTOJOBHO-
MPOLIECCYaATbHBIN KOJEKC, MO-TIPEKHEMY JIMIICHBI CBOOOIBI, OXKHIas Cy/1a UITH XKe
0CBOOOXICHHS TIOCJIE MX OTPABIAHKS B CBSI3H C TEM, YTO OOBUHHTEIIb MO alleJUISAIHIO; |

b)  dieHBI arpecCHBHBIX MOJIOJCKHBIX OaHa (Maras) - siBjicHHuE, KOTOPOE BHI3bIBAET
3HAUUTENbHYIO TpeBOTY B ['OHypace, - pexuM cofepaHus KOTOPBIX, KaK MpPeJCTaBIsETCs, HE B
MOJTHOM Mepe COBMECTHM C 00si3aTenbeTBaMu ['oHypaca cormacHoO HOpMaM MEXIyHapOIHbBIX
JIOTOBOPOB B 00JIACTH MPaB YeIOBEKA.

Hcxons u3 cBoux BeIBOJOB, Pabouas rpymma pekoOMeHIyeT MPaBUTENbCTBY YCUIUTh
KOHTPOJIb 32 3aKOHHOCTBIO COJIEpKaHus MO/ CTPpaXKeil Ha BCeX ATarax Mmpoiecca yroloBHOTO
CyIonpou3BoICcTBAa. Pabouas rpyrmna npus3biBaeT MPaBUTEIbLCTBO HE3aMEITUTENbHO PEIIUTh
npo0iieMy 3aKITIOYEHHBIX, COJIEPKAIINXCS MO/ CTPaskel B COOTBETCTBHUH C MOJIOKEHUSIMH
CTaporo YToJIoBHO-IIPOLIeCCyanbHOro Kojiekca. OHa Takke peKOMEHIyeT COo3AaTh
CaMOCTOSITENIbHYIO ICHUTEHIIMAPHYIO CUCTEMY, YKOMIUIEKTOBAHHYIO CTIEIUATIUCTaAMU U
He3aBUCHUMYIO OT nonuiuu. W Hakoner], Pabodas rpynmna noguepkuBaeT BaXKHOCTh YKPEIUICHUS
CUCTEM MPOQHUIAKTUKH MPECTYIMHOCTH, IPABOIIPHUMEHEHHUS U YTOJIOBHOTO CYIONPOU3BOICTBA, B
TOM YTO KacaeTcs, B YaCTHOCTH, Maras v MPeCcTYIMHOCTH B IIEJIOM, BMECTO OCIa0JIeHUs MPUHITUTIA
BEPXOBEHCTBA 3aKOHA U 3aIIUTHI OT MPOU3BOJIbHBIX 3a/Iep:KaHuH.
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. INTRODUCTION

1. TheWorking Group on Arbitrary Detention, which was established pursuant to
Commission on Human Rights resolution 1991/42 and whose mandate was assumed by the
Human Rights Council by its decision /102, visited Honduras from 23 to 31 May 2006 at the
invitation of the Government. The delegation consisted of Ms. Leila Zerrougui,
Chairperson-Rapporteur of the Working Group and head of the delegation, and Ms. Manuela
Carmena Castrillo, member of the Working Group. The delegation was accompanied by

the Secretary of the Working Group, an official from the Office of the United Nations

High Commissioner for Human Rights, and two interpreters from the United Nations Office
at Geneva.

2. TheWorking Group would like to express its gratitude to the Government of Honduras, as
well asto the United Nations Country Team, which greatly assisted with the logistics of the visit,
and to the Honduran civil society representatives whom it met.

[I. PROGRAMME OF THE VISIT

3.  Thedelegation of the Working Group visited the capital, Tegucigalpa, and the cities of San
Pedro Sulaand La Ceiba. The delegation was able to visit the following detention facilities: in
Tegucigalpa, the Penitenciaria Naciona and the centres for juvenile offenders “ Renaciendo”
(male) and “ Sagrado Corazédn” (female); in San Pedro Sula, the Centro Penal, the centre for male
juvenile offenders “El Carmen” and the “ Casitas Blancas’ centre for girlsat risk; and in

La Ceiba, the Granja Penal “El Porvenir”’. The delegation further visited the holding cells of the
police stationsin all three cities.

4.  The Working Group met with the Minister for Foreign Affairs and the Minister of
Security, with commanding officers of the National Police, judges of the Supreme Court and of
trial and appeals courts, the Human Rights Ombudsman, the Chief Prosecutor and
representatives of prosecutors’ offices, and with lawyers of the Public Defender’ s offices. The
delegation also held meetings with representatives of several non-governmental organizations
and professional associations, including the bar association.

[11. LEGAL AND INSTITUTIONAL FRAMEWORK

A. Institutional framework

1. Thetransition from authoritarian Gover nment
to democracy and the 1982 Constitution

5. Whilethe purpose of the present report is not to provide a history of the institutions dealing
with public security, criminal justice and detention in Honduras, it is important to note that the
country was governed by military regimes between 1963 and 1982. In 1982 anew Constitution
entered into force, providing for a President el ected for a non-renewable four-year term as Head
of State and Government, and a legislature, the National Congress. In spite of the return to
civilian rule during the 1980s, the armed forces nonethel ess waged a systematic campaign of
arbitrary detentions, torture, disappearances and extrgjudicial executions, particularly against
left-wing activists.
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2. Thejudicial branch
(@ The SupremeCourt

6.  The Supreme Court of Justice, composed of 15 judges elected for a seven-year term by the
National Congress, has a twofold mandate in Honduras. On the one hand, it is the highest
judicial court of the country and, on the other, it is aso an administrative body responsible for
the organization and administration of the judicial system.

7. Among its administrative functions, the Supreme Court drafts the budget for the court
system and submits it to the National Congress; divides the country into judicial districts;
establishes, abolishes, merges or transferstrial courts, courts of appeal and other tribunals;
manages public defenders’ offices; and appoints and dismisses judges.

8.  Asthe country’s highest court, the Supreme Court sitsin different chambers:
Consgtitutional, Criminal, Labour, Administrative and Civil. The chambers hear appealsin
cassation of the decisions of the lower courts. The Supreme Court also hears appeals on the
constitutional remedies of habeas corpus, appeals on constitutional grounds (amparo), and cases
of unconstitutionality.

(b) Trial and appellate courts

9. Theora and public trialsin felony cases that are the hallmark of the new Criminal
Procedure Code (CPP) take place before three-member tria courts (CPP, art. 57).

10. Individua judges hold hearings and rule on all issues arising at the pretrial stage, including
preventive detention and other preventive measures. They also hear casestried in expedited
proceedings, e.g. procedimiento abreviado (CPP, art. 403), which can be used if the accused
pleads guilty.

11. Justices of peace (who are not necessarily trained lawyers) hear cases for minor offences
(CPP, art. 59). They also deal with urgent matters which would otherwise fall within the
competence of the juez de letras or the prosecutor (such as ordering the detention of a suspect)
when the latter cannot immediately intervene, which occurs mostly in remote rural areas.

12.  Appeals against the decisions of ajustice of peace are brought before an individual judge
(CPP, art. 58.6), while appeals against the decisions of atria court are brought before a court of
appeal (CPP, art. 56). The Supreme Court hears appeals in cassation.

(c) Thejuez degecucion

13. The mandate of the juez de gjecucion de penas y medidas de seguridad (judge in charge of
monitoring the execution of sentences and security measures, hereinafter “juez de gecucion”) is
to ascertain that preventive detention and prison sentences are carried out in accordance with the
law and the judicial decisions. The juez de gjecucion is also competent to decide on al incidents
arising during the execution of a prison sentence, as well as to ensure that the rights of convicts
arerespected. In discharging his or her duties, the juez de gjecucion hears and rules on requests
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from detainees regarding conditional release, complaints of unlawful disciplinary measures and
violations of their fundamental rights (CPP, arts. 60 and 381-382). In addition, the juez de
gjecucion keeps track of the time spent in custody, including in pretrial detention (whichisto be
subtracted from the sentence). Therefore, the juez de gjecucion also rules on the timeliness of
applications for conditional release, and keeps both the detainee and the prison authorities
informed on these matters. Prison authorities are required to duly register such information
(CPP, art 386). For their parts, the public prosecutor and the convict can bring to the attention of
the juez de glecucion all questions pertaining to the execution of a sentence and conditional
release. The juez de gecucion issues rulings on such matters after having held oral hearings
(CPP, art. 386).

14. Thejuez de gecucion is also responsible for monitoring the strict enforcement of the
principle according to which preventive detention may not assume the nature of a sanction and
should only be used to prevent flight, obstruction of justice or further criminal activity. In case
of non-compliance with such rules, the juez de g ecucién promptly informs the judge in charge of
the criminal proceedings, who should, within 24 hours, rule on the matter.

3. ThePublic Prosecution Service

15. The Law of 1994 regulating public prosecution establishes a Public Prosecution Service
independent of the other branches of Government. It isresponsible, inter alia, for investigating
and prosecuting the case and for ensuring that the constitutional rights of the accused are
respected. According to article 33 of the Law, public prosecutors participate directly in the
investigation: they direct and supervise the police during the course of the investigation; decide
whether to bring charges against suspects and act as prosecutors during the trial.

16. The 1994 Law on public prosecution provided the establishment of a directorate of

criminal investigation (DGIC), under the responsibility of the Public Prosecution Service

(art. 41). However, the 1998 Law on the National Police, reallocated investigation to the
Ministry of Security, leaving the Public Prosecution Service in charge only of providing
guidance to the Direccion General de Investigacion Criminal (DGIC), which, under the new

law, acts under the authority of the police. The CPP of 2002 defines the relationship between the
Public Prosecution Service and the police and its article 279 prescribes that in discharging their
duties the members of DGIC act on their own initiative, in accordance with the general
guidelines (orientaciones) provided by prosecutors and execute orders received from the
prosecutors.

17. Inrecent years, specialized prosecution sections have been established within the Public
Prosecution Service, inter aliato follow cases relating to violations of human rights, offences
against women, protection of children, etc.

4. The National Police
18. Until the 1990s, when it was placed under civilian control, the National Police were under

the authority of the Ministry of Defence. They are now governed by the Law on the National
Police of 1998 and come under the authority of the Ministry of Security.



A/HRC/4/40/Add.4
page 9

19. The National Police are responsible for:

(@ Investigating offences: the DGIC acts under the authority of the Ministry of Security
and the legal guidance of the Public Prosecution Service, during the judicial investigative
process (art. 30.2);

(b) Preventing, discouraging and combating all kinds of offences, restoring law and
order (art. 37); and

(c) Managing the penitentiaries and ensuring their security (art. 52).
5. The penitentiary system

20. All detention facilities (except military ones) are run by the police, which, with the DGIC,
have holding cells for police custody and preventive detention ordered by the public prosecutor.

21. Judicially ordered preventive detention is carried out in regular prison facilities which are
run by a separate directorate of the National Police, the Direccion General de Servicios
Especiales Preventivos (DGSEP). Nonetheless, article 86 of the Constitution and article 191 of
CPP provide that pretrial detainees shall be kept absolutely separate from convicted detainees,
even though they may be held in the same facilities.

6. TheHonduran Institute for Childhood and Family and juvenile detention

22. Inview of the lack of legal protection for minors, Honduras adopted a Childhood and
Adolescence Code, in 1996, which established the Honduran Institute for the Childhood and
Family (IHNFA) as the government agency responsible for the promotion and protection of the
rights of the child, and profoundly renewed the juvenile justice system. The age of criminal
responsibility is set at 12 years of age, but until 18 offenders are to be dealt with exclusively in
accordance with the Childhood Code (arts. 180 and 181).

7. TheHuman Rights Commissioner

23. The mandate of Human Rights Commissioner (CONADEH) was established in 1990 to
guarantee the implementation of the human rights obligations contained in the Constitution and
the international treaties to which Honduras is a party. The Commissioner, nominated by the
legislature for a six-year term, isindependent from all branches of the Government and enjoys
ample powers to investigate alleged human rights violations and to report about them.

24. The Working Group noted with satisfaction that the Commissioner has unrestricted access
to al military and civilian facilities and detention centres as well as unrestricted accessto all
administrative and judicial files, including those classified as secret. Besides, obstruction to the
Commissioner’ s functions has been criminalized.

25. The criminal procedure code provides also that DGIC shall inform the Commissioner
without delay of any detention carried out (CPP, art. 280).
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8. The Office of the Public Defender and private lawyers

26. The Office of the Public Defender, mandated to assist crimina defendants who do not have
the meansto hire a private lawyer, is established under the umbrella of the Supreme Court and
financed out of its budget.

27. Private lawyers are organized in a bar association.
B. Thelegal framework of detention
1. International instrumentsratified by Honduras

28. Honduras hasratified all seven major international human rights treaties, including the
International Covenant on Civil and Political Rights (ICCPR) and the Convention on the Rights
of the Child.

2. Congtitutional guarantees

29. The Constitution of Honduras contains ample and detailed provisions ensuring the
protection of fundamental rights. With specific regard to criminal proceedings, it provides that
nobody shall be arrested without awarrant issued by the competent authority, except for arrest

in flagrante delicto (art. 84). The Constitution sets strict limits on detention without criminal
charges (24 hours without judicial order, six days on judge’' s order (art. 71)); it establishes the
right to legal aid (art. 83) and the right not to be coerced to make statements incriminating
oneself or amember of one’s family, only recognizing the validity of statements made before the
competent judge (art. 88) and reaffirming the presumption of innocence (art. 89).

30. With regard to places of detention, the Constitution provides that no one can be held in
places other than those provided by law (art. 85); persons under trial must be held separately
from the convicted (art. 86); prisons shall contribute to the rehabilitation of detainees and their
reintegration to working life (art. 87).

31. Article 182 of the Constitution provides the respect of the writ of habeas corpus, whichis
available to any person unlawfully imprisoned, detained or restrained, or in case of mistreatment,
torture, harassment, or unlawful demands during lawful detention.

3. Thecriminal trial

32. Thenew criminal procedure code entered into force on 20 February 2002. The previous
code reflected the inquisitorial model, in which the investigating judge was actively involved in
determining the facts of the case and obtaining the confession of the suspect, which was the
primary means to prove the offence (old CPP 163-173 and 219-235). The new criminal
procedure isinspired by the adversarial model in which prosecution and defence argue before the
court their opposing versions of the facts and the applicable law, and an independent and
impartia judge presides over the proceedings and decides questions of law.
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4. Detention in the context of criminal proceedings
(@) Policepower toarrest

33. Thecrimina procedure code defines the circumstances under which the police can proceed
to arrest a person without ajudicial order or warrant, mostly in flagrante delicto or immediately
after the commission of an offence. Within six hours from the arrest, the police have to inform
the public prosecutor and the judge competent for the arrest. If the arrest was carried out by the
preventive police, the person shall be immediately placed at the disposal of the DGIC (art. 175
CPP).

34. Atthetime of arrest, the police have to inform the arrestee “with the greatest clarity
possible’ about:

— Themotives of the detention,

— Theright to contact a family member or other person of his or her choice;
— Theright to be assisted by alawyer;

— Theright to be seen by aforensic doctor;

— Theright to remain silent and not to make statements against himself or herself
and/or amember of hisfamily or household, and the fact that only statements made
before a competent judge will have evidentiary value (CPP, art. 282.6).

35. Moreover, at the time of the arrest the police are to record in a publicly accessible register
all information relating to the place and time of the arrest (CPP, art. 282.7-8).

(b) Preventive detention ordered by the public prosecutor

36. The public prosecutor can order the preventive detention of a person suspected of having
committed an offence for up to 24 hours (including the hours spent in police custody). All
detention thus ordered shall be brought to the attention of the competent judge without delay
(CPP, art. 176).

(c) Judicial preventive detention

37. If the prosecutor takes the view that preventive detention is necessary beyond the initial 24
hours, an order placing the arrestee at the disposal of the competent judge within 24 hours needs
to betaken. At this stage, the prosecutor can request an extension of the detention for up to six
days, for which the arrestee shall be taken to the courthouse (CPP, art. 286). The judge informs
the arrestee of hisrights, including the right to be assisted by alawyer and to remain silent, and
the arrestee makes a statement. If an order of continuation of the detention isissued, it iscarried
out at aprison facility and no longer at police holding cell and the next hearing (theinitial
hearing) shall take place within six days at the latest. The following hearing (the “preliminary
hearing”) shall be held within 60 days, or in complex cases within 120 days, of the initial hearing
(CPP, art. 300). The judge shall decide on thetrial date within three days of the preliminary
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hearing. Pretrial detention, that is preventive detention between the first appearance before a
judge and the final decision on the case, can be ordered under one of the following
circumstances:

— Risk of flight of the accused;
— Possible abstruction to the investigation by the accused,;

— Waéll-founded risk that the accused may rejoin the criminal organization to which he
is suspected of belonging;

— Waéll-founded risk that the accused may make attempts on the life or other reprisals
against those who accused or denounced him (CPP, art. 178).

38. Ordersof preventive detention are subject to appeal before an appellate court which shall
rule within three days.

39. Preventive detention can last for a maximum of two years on charges for offences carrying
out six or more years of imprisonment, and up to one year for lesser offences. In casesin which
the evidence to be gathered is particularly extensive or complex, the Supreme Court can
exceptionally extend these maximum terms by six months. In no case may the duration of
preventive detention exceed more than half the minimum sentence available for the offence
(CPP, art. 181). Once the accused has been convicted in first instance, preventive detention can
be extended for up to half the duration of the pronounced sentence (CPP, art. 181.4).

40. Once the preventive detention of an accused has reached its maximum duration the judge
must provisionally release the detainee and decide on an alternative preventive measure (CPP,
art. 181.5). However, according to an amendment introduced in January 2005 regarding
detainees charged with being members of an illicit association, preventive detention can never be
substituted with an alternative measure (CPP, art. 184.6).

41. Preventive detention isforbidden in cases where the offence carries a maximum sentence
of less than five years imprisonment (CPP, art. 182), except if there is a reasonable suspicion
that the accused may make reprisals against those who accused or denounced him.

42. If the accused is acquitted, the court shall order the immediate release. However, until the
acquittal has become final, the court may, upon request of the prosecutor, continue to impose
preventive measures in order to ensure that the accused remain at the disposal of the court,
insofar as such measures do not involve deprivation of liberty (CPP 339.2-3).

(d) Alternative measuresto preventive detention
43. Asalready mentioned, the Criminal Procedure Code provides for a number of alternative

security measures, such as house arrest, obligation to report to the judge or other surveillance
authority, prohibitions to visit certain places or meet certain persons, and financial guarantees.
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(e) Preventivedetention under theold CPP

44. Under the 1984 Criminal Procedure Code (1984 CPP), the investigating judge would
automatically order the detention of anyone suspected of having committed a serious offence
(1984 CPP, art. 162). The detention order remained in place for aslong as there was proof that a
serious offence had been committed and elements reasonably pointing towards the involvement
of the accused (1984 CPP, art. 177). There were no limits on the duration of preventive
detention, no effective possibility to challenge detention remand and no review of detention
(once ordered) by the judge. Evenin cases of first instance acquittal, the judge ordered the
“provisional release” of the defendant only if the charges carried imprisonment for less than
three years (1984 CPP, art. 384).

45. In 1996 the National Congress enacted alaw (Ley del Reo Sn Condena) which provided
for the release of remand detainees provided that they (a) were not accused of certain particularly
serious crimes; (b) had spent in preventive detention more than one third of the term of
imprisonment applicable to the offence they were accused of; (c) had no criminal antecedents;
and (d) had shown good conduct during their preventive detention.

46. Pursuant to article 446 of the 2002 CPP al criminal proceedingsinitiated under 1984 CPP
will continue to be governed by that law, with the exception of afew provisions of the new code.
The preventive detention regime established by the old CPP, as mitigated by the Ley del Reo Sn
Condena, thus remains applicable to al persons who were in preventive detention before 20
February 2002.

5. Special provisionsgoverning “illicit associations’

47. Article 332 of the Criminal Code, governing the offence of “illicit association”, was
revised in January 2005. It now provides that the leaders (jefes o cabecillas) of youth gangs
(maras, pandillas) and “ other groups associating with the permanent objective of committing
crimes’ shall be punished with 20 to 30 years of imprisonment, while simple membership shall
carry aterm of imprisonment of athird less, that is between 13 and 20 years. At the sametime,
aspecia provision was introduced in the Criminal Procedure Code regarding the preventive
detention of persons charged with belonging to an “illicit association”, making it almost
mandatory.

6. Juvenilejustice and detention of minors

48. The Childhood Code provides that deprivation of liberty (referred to as“internment” and
not “imprisonment”) shall be the exception in dealing with juvenile offenders (art. 198) and that
preference be given to other * socio-educational measures’, which include orientation, warning,
community service, restrictions on freedom of movement and semi-liberty (art. 188). Internment
shall be ordered only for minors guilty of crimes against life or serious attacks on the physical
integrity of a person, or in cases of recidivism or repeated failure to comply with previous
measures. Internment shall be imposed only for the minimum duration necessary and the need
for internment shall be reassessed every six months (art. 198). Interned minors are entitled to
“effective, regular and private” legal advice and should be fully informed about their status and
rights (art. 199).
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49. Inthe pretrial phase and during trial, minors accused of serious offences may be subjected
to preventive measures, including restrictions on liberty or even internment, which are
pronounced on an exceptional basis (arts. 206 and 207). Preventive internment (or other
measures) can be ordered for up to 30 days and be prolonged for another of 30 days maximum, if
necessary.

50. Juvenile court judges shall monitor the strict compliance with the measures (both
preventive and socio-educational) they have ordered (art. 260). No child shall be admitted to an
internment centre without an order issued by the competent authorities (art. 262), and afile shall
be kept for each detained child.

IV. POSITIVE ASPECTS
A. Cooperation of the Gover nment

51. During the entire visit, the Working Group has enjoyed the fullest cooperation of the
Government in all respects. The Working Group was able to visit all the detention centres or
other facilities it requested and to meet with and interview whoever it wanted, detainees
identified beforehand to the Government and detai nees chosen at random. The Government
accepted several requests by the Working Group to change the programme of the visit. The
Working Group reiterates its gratitude for the authorities' transparency and cooperation.

B. Protection against arbitrary detention in the Constitution
and the new Criminal Procedure L aw

52. The Constitution of Honduras provides for very detailed guarantees against arbitrary
detention. The strict provisions concerning detention in unofficial sites, incommunicado
detention, and judicial control over detention clearly demonstrate a strong will to prevent the
recurrence of the arbitrary detention and disappearance practices of the-not-too-distant past.

53. Thenew Criminal Procedure Code provides for afair, expeditious and transparent criminal
trial. It brings the Criminal Procedure Law into compliance with the Constitution of Honduras
and the international human rights obligations of the country. Theinstitution of the juez de

g ecucion is a mechanism with great potential for effective monitoring of the legality of
detention.

C. Decreasein therate and number of detainees awaiting trial

54. The application of the new Criminal Procedure Code has resulted without any doubt, in
greater transparency of judicial proceedings and reduced the delays besetting the administration
of justice. According to the most reliable statistics provided by the Government to the Working
Group, the share of prisoners held without sentence, which in 2002 amounted to 76 per cent, had
shrunk to approximately 62 per cent by March 2006. The overall number of detainees was also
reduced, though only dlightly: it had peaked in 2001 with more than 12,500 detainees and
decreased to 12,020 as of end-2005.
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55. The delegation has aso observed that the authorities (judges, prosecutors and the police)
take the strict deadlines for the various procedural steps and for detention set forth in the new
code very seriously and generally show a strong will to respect them.

D. Juvenilejustice

56. Inacountry in which one half of the population is below 18 years of age, the treatment of
juvenile offendersis of major importance. Regarding juvenile justice, the Childhood Code
provide Honduras with a legidative framework fully compliant with the relevant provisions of
the Convention on the Rights of the Child: a separate judicia system is established for minorsin
conflict with the law, the primacy of education and rehabilitation over punishment are stressed in
unmistakable terms, the exceptional character of detention as a sanction for young offendersis
clearly stated. Moreover, the Honduran Institute for Childhood and Family (IHNFA), the
government agency charged with the protection and promotion of the rights of the child and not
the general penitentiary system, isin charge of managing the detention facilities for young
offenders.

57. The Working Group has a so noted that the new management of IHNFA, which had only
been in office for afew months at the time of the visit, appears to be fully committed to turning
the promise of the Childhood Code into reality. The Inter-American Commission on Human
Rights made a request for interim measures of protection in December 2004 in view of the
terrible conditions of detention at the “Renaciendo” centre. In October 2005 and April 2006 the
Supreme Court of Honduras issued ordersto IHNFA in habeas corpus proceedings initiated by
the human rights prosecutors of Tegucigalpa and San Pedro Sulain favour of the internees of the
“Renaciendo” and “El Carmen” centres. When the Working Group visited those two centresit
observed that significant efforts were under way to improve the conditions of detention,
particularly at “Renaciendo”, where the detained youths acknowledged, in private interviews
with the members of the delegation, the efforts made by the new administration. However,
despite the efforts made recently by IHNFA, much remains to be done to improve the conditions
of detention and to ensure respect for human dignity and detainees’ rights.

E. Roleof specialized human rights prosecutor s
and Human Rights Commissioner

58. In addition to the institutions mandated under the Criminal Procedure Code with
monitoring the legality of detention, that is primarily the juez de gjecucidn, the public prosecutor
and the defence counsel, the Human Rights Commissioner has arole in the prevention of
arbitrary detention. In this respect, the Commissioner’s power of unrestricted accessto all
detention facilities and the police’ s obligation to report all cases of detention to the
Commissioner provide the population with important protection.

59. Also the creation of the special human rights prosecutors has the potential to add a layer of
protection, as the habeas corpus proceedings brought by human rights prosecutors in favour of
the detainees of the prisonsin Tegucigalpa (Valle del Tamara), San Pedro Sula and Puerto
Cortes, aswell as of the internees of “Renaciendo” and “El Carmen” show. Unfortunately, their
number is limited and particularly in rural areas they are absent, also because of lacking
resources.
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60. At amorefundamental level, however, the Working Group notes that, as welcome as these
institutions may be, their efforts cannot substitute for the effective functioning of the institution
with primary responsibility in this respect, the juez de gjecucion.

V. ISSUES OF CONCERN
A. Abdication of theresponsibility to monitor legality of detention
1. Theresponsibility of the juez de g ecucion

61. Invisiting detention centres, speaking to detainees and revising case files of detainees, the
Working Group has found a number of cases in which the maximum length of detention on
remand as dictated in the new criminal procedure code appears to have been exceeded. The
policein charge of the detention centres take the stance that they cannot release anyone without
an order from ajudge, even if that means keeping a person in detention without legal basis.
Detainees who have accrued the right to benefits such as conditional release often remain in
detention, because they have no means to exercise that right in practice, asthey do not have a
lawyer or family member who would raise the matter with the juez de jecucién, and no
opportunity to speak with the judge or transmit a message to him or her.

62. The CPP clearly establishes the responsibility of the juez de gecucion to ensure that
preventive detention and prison sentences are carried out in accordance with the law and judicial
decisions. The juez de gecucién is further mandated to keep record of the serving of prison
terms, to determine at what time a convict can apply for conditional release, and to keep both the
detainee and the prison authorities informed on these matters.

63. Theredlity in Honduras prisons, however, isthat where there should be control of the
legality of detention thereisinstead a gaping void. Thissituationisin part explained by the
insufficient number of jueces de gjecucion. According to the Supreme Court there should be

24 jueces de gjecucion, but there are currently only 12. In Tegucigalpa, two jueces de g ecucion
are responsible for monitoring the legality of the detention of more than 3,000 persons deprived
of liberty. Considering the absence of a proper prison administration and of internal procedures
for the resolution of issues arising in the penitentiary context (disciplinary measures, benefits,
release), as well as the omnipresent corruption, which the Working Group all describes below, a
ratio of one judge per 1,000 prisoners (or 1,500 in Tegucigalpa) is not sufficient.

64. However, it isthe Working Group’simpression that the insufficient number of jueces de
gjecucion only partially explains the almost complete absence of control over the legality of
detention. Many of the jueces de g ecucion, and the same applies for public prosecutors and
public defence lawyers, appear to have to a great extent abdicated their mandate to exercise this
control.

65. Thejueces de gecucion are also to receive complaints of detainees concerning disciplinary
measures and to rule on them. In practice, in violation of article 381 CPP, the jueces de
gjecucion do not exercise any ex officio control over the imposition of disciplinary measures,
which are imposed at the whim of the prison police. The Working Group was particularly
troubled by the situation it encountered in the high security wing of the Penitenciaria Nacional,
the main prison in Teguciga pa, the so-called “Escorpién”. The detainees there are held in small
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isolation cells and do not get any exercise or other opportunity to leave their cells. The Working
Group was not able to determine the criteria and rules by which the detainees are sanctioned to
be held in the “Escorpion”, or whether these criteria are written down in a set of rules accessible
to the detainees and the outside world. There appear to be no written decisions referring
detainees to “ Escorpion”, no accessible information on the motives and duration of the isolation
measure, no means to challenge the sanction. The juez de gjecucion and public defence lawyers
do not appear to ever enter the “Escorpion”, so that the detainees there are basically
incommunicado.

2. Thesdituation in thejuvenile detention centres

66. Similarly, and notwithstanding the undoubted efforts recently made by those in charge of
the juvenile detention centres “Renaciendo” and “El Carmen”, there are currently many juveniles
deprived of their liberty without legal basis. Registers and individual files of detaineesin

IHNFA facilities are in a catastrophic state. They do not reflect the situation on the ground, but
they are often sufficient to determine that the internee is being detained without a legal basis,
either because he has served his socio-educative measure, as juvenile sentences are called, or
because the preventive internment order has not been renewed, or because detention has been
extended beyond the limits provided for in the law. IHNFA argues that even when an internment
order has expired it cannot release an internee without ajudicial order to do so, and the Working
Group does not doubt that this claim is made in good faith. But this stance simply overlooks the
fact that in the absence of ajudicial decision justifying detention, the deprivation of liberty is
without legal basis and thus arbitrary.

3. Thesdituation in police stations

67. Asstated above, the Working Group is under the impression that the police are generally
taking their duty to comply with the strict and short time limits for police detention of suspects
seriously. However, as with prisons and juvenile facilities, records of arrests, detentions,
transfers and rel eases at police stations are in a deplorable state and do in fact not allow ared
control of the legality of detention. In the course of the visit, the Working Group delegation
repeatedly drew the attention of the police to the importance of registers showing whenever a
person is taken into custody and all changes in the detainee’ s status, with proof (stamp and
signature) of the responsible authority, as an X-ray of detention essential for the prevention of
abuses.

B. Lack of effectiveness of public defenders

68. The new criminal code introducing the adversaria system significantly increases the role
and the responsibility of defence counsel in the criminal trial. In acountry like Honduras, in
which asignificant portion of the population istoo poor to afford a private lawyer, the role of the
public defender is absolutely central to equality of armsin the criminal process and the
prevention of arbitrary detentions. In fact, according to information received by the Working
Group, more than half of the criminal defendants haveto rely on a public defender. In the four
years since the entry into force of the new criminal procedure code, the number of public
defenders has grown from 90 to approximately 250.
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69. Thissharp increasein the number of public defence lawyersisto be warmly welcomed.
However, the resources assigned to this public service indispensable for the rule of law remain
insufficient. Public defenders appear to lack fundamental office equipment, such as computers
and reference materials. The Working Group was told that they have difficulties visiting
detention centres as they lack vehicles and fuel. A further problem appears to be that the public
defender assigned to a case may change repeatedly.

70. During the Working Group’ s visit it emerged, however, that in addition to the lack of
resources, the effectiveness of public defence is undermined also by the failure of many public
defence lawyers to assertively play their role. They appear to limit themselves to a purely formal
role and passive presence at the hearings in which the legality and necessity of detention is
decided on. The Working Group has aso received reports according to which public defence
lawyers often press the defendants they assist to accept abridged proceedings or induce them to
confess guilt in order to avoid afully-fledged trial.

C. Excessive power of the police

71. Until adecade ago, the National Police were under control of the military and the military
was itself strongly involved in internal security. The police have since then been asserting
themselves as alaw enforcement force under civilian control. However, they face formidable
challenges. in acountry in which the population perceives crime and insecurity as dramatic
problems, the police are only approximately 8,000 men and women strong. By way

of comparison, according to information received by the Working Group, there are more

than 50,000 private often heavily armed security guards in Honduras.

72. The police also experience severe lack of material resources. They do not have a sufficient
number of vehiclesto carry out their mandate, particularly in rural areas, and they do not have
the means to purchase enough fuel to be able to use the vehicles whenever necessary. This can
be the cause of detentionsin violation of the law, such as when a suspect held in a police holding
cell in aremote location cannot be brought before ajudge, or when aminor cannot be
immediately brought to one of the four IHNFA detention facilities, the only places minors can be
lawfully held. The police aso lack advanced forensic equipment and training. The Working
Group has further observed that not only the holding cells for suspects at police stations are
degrading, but also - at least in some police stations - the living areas and sanitary facilities for
the policemen.

73.  While the shortage of resources weakens the police’ s capacity to effectively perform its
function, the law gives the Ministry of Security and the police excessive power in the criminal
justice system. In addition to its preventative mandate, the police are, through their General
Directorate for Criminal Investigation (DGIC), in charge of the investigation of serious offences.
While thisfunction isin theory exercised under the direction of the public prosecution, in
practice the 1998 law on the police has significantly weakened the control of the public
prosecutors over criminal investigations by taking the DGIC away from the Public Prosecution
and reincorporating it into the Ministry of Security.

74. Asthe National Police aso runs the detention facilities, it exercises physical control over
all personsin detention at all stages, and not only during the first 24 hours while they are in the
holding cells of police stations. Whether or not the police act in conformity with the law and in
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good faith, this situation seriously jeopardizes the integrity of the criminal process, which
requires effective checks and balances.

75. Moreover, athough it hasin general conformed its practice with the provisions of the
criminal procedure code, the National Police continues in many instances to ill-treat detainees,
both as a measure to further the investigative function assigned to it by law, and to maintain
disciplinein the detention facilities.! Although there have certainly been efforts by some human
rights prosecutors, who have opened proceedings regarding such abuses, it does not appear that
their perpetrators are being effectively brought to justice. The Working Group is very concerned
by the apparent indifference of the majority of judges and prosecutors to the widespread
ill-treatment of detainees by the police.

D. Theabsence of a proper penitentiary system

76. Asmentioned above, when detainees are transferred from police custody into the prison
system, they continue to be under the control of the police. They thus are dependent on the
police in order to establish contact with their defence lawyer and in order to have petitions or
motions delivered to the judge in charge of their case. The Working Group was informed, both
by detainees and by judges, of frequent instances in which the prison police fail to deliver
judgements to a detainee, thereby preventing him or her from asking to be released or to exercise
theright to appeal. Moreover, the prison system completely lacks a functioning complaints
procedure.

77. Whilethe detainees are at the mercy of the police in the above-mentioned respects, the
prison authorities (i.e. the police) havein fact, to alarge extent, renounced their task to manage
the detention centre. Segregation between remand detainees and convicts, which is so
emphatically prescribed in the Constitution and the laws, is non-existent in reality. Food
provided by the prison administration is minimal and most detainees rely on purchasing food for
themselves. Similarly lacking are hygienic and health services, adequate facilities and treatment
for vulnerable groups such as detainees with serious bodily ailments and the mentally ill. Inthe
prisons of both San Pedro Sulaand La Ceibathereisin practice no control over the interaction
between male and female detainees. The limits on the State budget allocated to the prisons and
the pitiful remuneration of the police assigned to serve in prisons cannot justify the abdication
from the public responsibility to provide the detainees with these services, which they currently
can obtain only through constant unlawful payments and a bustling network of businesses run by
the inmates, established or tolerated without any kind of control by the authorities.

78. Thissituation prevents the adequate design of a criminal justice policy in which the
rehabilitation and reintegration into the community of the offender enjoys a primary importance.
According to the director of the Penitenciaria Nacional, there is one social worker per thousand
detainees in that prison. Asthe Supreme Court has found in several decisions, the situation in
the prisons violates article 87 of the Constitution of Honduras, which mandates the prison system
with ensuring the rehabilitation of the detainees and their preparation for reintegration. Inits
decision of 10 February 2006 on the habeas corpus petition brought by the Tegucigal pa human
rights prosecutor on behalf of the detainees of the Penitencaria Nacional, the Supreme Court
ordered the Ministry of Security to correct the situation in the Penitencaria Nacional within one
year. However, without a substantial increase in resources and a profound change in the attitude
of the authorities, the Supreme Court decision is destined to remain adead |etter.
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79. A hill to create a separate, independent institution in charge of the penitentiary system was
pending in the past legislature, and the Minister of Security informed the Working Group that the
Government intends to revive this proposed legislation. The Working Group considers that this
would constitute a very important step in the direction outlined in the United Nations Standard
Minimum Rules for the Treatment of Prisoners and the Constitution of Honduras.

E. Thesituation of personsdetained under the old criminal procedure code

80. Theold criminal procedure code, providing for mandatory detention on remand and
inquisitorial proceedings, continues to be applied to those who have been charged with an
offence committed before the entry into force of the new system. The Working Group is
conscious of the reasons underlying the decision not to automatically extend the limits on
preventive detention established in the new code to al defendants in preventive detention at the
time the new code entered into force. At that time, there were approximately 8,000 remand
prisoners, and for many of them the maximum duration of remand detention under the new code
had already been exceeded. Immediately applying the new code to their cases would have meant
the release - from one day to the other - of several thousand persons accused of serious crimes
and would have caused justified alarm in the population.

81. The current situation, however, is simply unbearable, as the discrimination between the
two categories of prisoners lasts for more than four-and-a-half years by now. While the Working
Group has not been able to obtain reliable figures concerning the number of remand detainees
awaiting trial under the old criminal procedure code, they are no less than 1,800, and probably
significantly more. These persons have been in detention without being found guilty of a crime
for at least four-and-a-half years by now, in some cases identified by the Working Group more
than 10 years. The old code applied to them sets no time limits for the duration of the
proceedings in their case and for the duration of their detention, and does not provide for their
right to challenge continued remand detention or for ex officio control over the need therefore.
The Working Group has further been informed that some jueces de €jcucion refuse to deal with
cases of persons held under the old code on the argument that, as the juez de g cucion was only
established by the new code, they cannot be competent to deal with detainees whose trial is
governed by the old code. The Working Group was informed that this stance has been rejected
by the Supreme Court in arecent decision, but it remains to be seen what fruits the Court’s
decision will givein practice.

82. Instead of giving priority to the resolution of these cases, the prosecution and the courts are
placing them “on the back burner”. While this strategy is supported by the legitimate aim of
using the scarce resources of the criminal justice system to comply with the deadlines provided
by the current criminal procedure code for remand detention, the result is a serious violation of
theright to afair trial, which includes the right to be tried expeditiously, for those 1,800 or more
detainees held under the old code. Some interlocutors in the judiciary have pointed out to the
Working Group that the transitional provisions governing the entry into force of the new code
dictate that these cases shall be decided by the end of 2006. This laudable goal, however, is by
now completely unrealistic, and there do not appear to be any serious efforts under way to attain
it. On the contrary, the judicial authorities have informed the Working Group that they count on
an extension of the deadline.
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83. Among the pretrial detainees held under the old criminal procedure code thereisone
category whose detention is particularly arbitrary: personsfound not guilty by the first
instance court of the charges on which they have been deprived of their liberty for years, who
now continue to be detained for years more because the prosecution has appeal ed the acquittal.
The Working Group isrelieved to have learned of two recent decisions of the Supreme Court in
the case of four men in this situation ordering that they should be released. Despite these
Supreme Court judgements, it does not appear that the other detainees in the same tragic
situation will be released as an immediate consequence of the Supreme Court rulings. Their
detention, which can only be qualified as arbitrary, thus continues.

F. Corruption

84. The Working Group expresses its concern with regard to the circumstance that despite the
honesty of many professionals and officials in the administration of justice, corrupt practices
would appear to continue to exist and are not fought with the necessary force and effectiveness.
According to the 2006 Human Development Report for Honduras, less than afifth of the
population has trust in the justice system, with trust levels particularly low in rural areas and
among the poorer population groups.?

85. Both during meetings with officials and representatives of civil society, the Working
Group received numerous allegations of corruption among the judiciary. It has moreover
become clear that in the detention centres detainees have to make payments to the prison police
in order to exercise their most basic rights and protect themselves against arbitrary detention, for
instance in order to see the judge, to be handed the judgement in their case, to file an appeal.

G. Detention of members of youth gangs (mar as)

86. Asother Central American societies, Honduras is plagued with the phenomenon of the
violent youth gangs (maras), which terrorize the popul ation with extortion, robberies, and
murders, the latter particularly in the fight between the two main gangs, the MS and the Mara 18.

87. Many countries deal with organized crimein its varied forms (from mafiato terrorist
organizations) by making the membership itself of the criminal group a crimina offence, in
addition to al the forms of criminal participation in offences perpetrated by the group, and
international human rights law (e.g. art. 22 of the ICCPR) certainly allows for this. Article 332
of the Criminal Code, governing the offence of “illicit association” and commonly referred to as
the “ley anti-maras’, is therefore not on its face incompatible with human rights law, although
doubts can be expressed as to whether aterm of imprisonment of 12 to 20 yearsisnecessary in a
democratic society for simple membership in amara.

88. The practical application of article 332, however, does raise serious concerns. The police
(as well asthe genera public and mara members themselves) identify mara members by the
tattoos they bear, highly visibly, al over their body. As membership of an “illicit association” is
a continuous offence, a tattooed young man or woman is permanently in flagrante delicto, and
can be arrested by the police at any time without warrant and could be immediately rearrested
upon release.
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89. Moreover, detention on remand is mandatory for persons detained on charges under article
332 of the Criminal Code. This raises concern with regard to article 9 (3) ICCPR, providing that
“[i]t shall not be the general rule that persons awaiting trial shall be detained in custody”.

90. In prison mara members, whether detained on remand or upon conviction, are segregated
from the general population. The police guarding the prison only ensure from outside that the
prisoners do not escape, while inside the wing the mara leadership rules the life of the detainees
without any interference by the authorities. Rehabilitation and the preparation for alife outside
the “illicit association” upon release thereby become al but impossible. On the contrary,
membership and hierarchical structures within the mara are cemented under the Government’s
authority.

91. TheWorking Group also observesthat it emerged clearly from its meetings with
government officials that little effort is made to understand the phenomenon of the maras from a
sociological and criminological point of view and its rootsin poverty, lack of employment
prospects for the adolescents and disintegration of the family structure. Instead, the Government
(and the media echoing the authorities) appear to be content to blame the maras for all or most of
the violence and crime occurring in Honduras, which also is understood to relieve them from
thoroughly investigating.

92. Finaly, it cannot go unmentioned that more than 100 mara members have been killed in
detention centres in the last four years under circumstances still awaiting clarification. While
these killings do not fall within the Working Group’s mandate, they are an integral part of the
State’ s response to the phenomenon of maras and further taint the policy under which mara
members are detained.

H. Further issues of concern with regard to juvenilejustice

93. TheWorking Group observed that, notwithstanding the reforms, judges continue to use
deprivation of liberty as the primary means to combat juvenile delinquency. Of particular
concern is the general recourse to preventive detention with regard to youths accused of a
serious offence. In the centre “Renaciendo”, e.g. at the time of the Working Group’svisit 72
out of 112 detainees were in preventive detention, and only 40 serving “ socio-educational
measures’. Moreover, the juvenile justice system isunderstaffed. Thereare only 9 or

10 juvenile judges. Although being ajuvenile judge requires specific additional training and
skills, therole is considered minor. In parts of the country where there is no juvenile judge,
young offenders will end up before the regular (adult) court system, at least during initial phase
of criminal proceedings.

94. Inthe IHNFA facilities, far too little is done for the education of the minors and to teach
them skills that will allow them to find ajob upon release. Moreover, asthere are juvenile
detention centres only in the Valle de Tamara near Tegucigalpa and in San Pedro Sula, young
offenders are often isolated from their family and community. These shortcomingsrisk standing
in the way of IHNFA’s mission of putting the internees on atrack that will not lead to relapsing
into criminal activity once rel eased.
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V. CONCLUSIONS

95. Since the beginning of the 1990s, the legal and institutional framework governing
deprivation of liberty in Honduras has profoundly changed: the creation of the Human Rights
Commissioner, the law on the Public Prosecutor, the creation of IHNFA and reform of juvenile
justice, the creation of the public defenders’ office, and, finally, the entry into force of the new
criminal procedure code. All these reforms have put Honduras in a much better position to
respect and ensure the right of persons under its jurisdiction not to be arbitrarily deprived of their
liberty.

96. Inthe Working Group’s opinion, there are two major institutional engineering initiatives
which remain to be addressed: establishing areal penitentiary system separate from the police,
and measures to address the negative consequences of the “divorce” of the investigative police
from the public prosecution.

97. Therea chalenge for Honduras, however, isto close the enormous gap between, on the
one hand, the high standards set in its Constitution and laws and the reality on the other. All
institutions involved in the criminal justice system, from the judges and prosecutors to the police,
to the private and public defence lawyers, are falling dramatically short of playing the eminent
roles the Constitution and the laws assign to them. The scarcity of material resources assigned to
the system bears only part of the responsibility and should not be used as a convenient excuse.
The primary victims of thisfailure are all those who - often guilty of an offence, sometimes
innocent, but nearly always poor - end up in detention which, though in most cases lawful and
justified at the beginning, becomes arbitrary as the checks on its legality and necessity fail to
work. But Honduran society at large can only suffer from this situation, which not only
undermines the rule of law in the country, but also transforms the prisons in veritable “ schools of
crime’.

VI. RECOMMENDATIONS
98. Onthebasisof itsfindings, the Working Group recommends the following measures.

99. With regard tothe situation of the detainees held under the old criminal procedure
code:

(@ All detaineesheld under the old criminal procedure code who have been
acquitted in first instance should bereleased, in accor dance with the Supreme Court
judgements but without any need for further pronouncements of the Supreme Court. This
isamatter of urgency and can be solved within a few weeks;

(b) Significant resources need to be assigned to addressing the situation of
preventive detainees held under the old code and priority should be given to solving their
situation. An ambitious but feasible time plan for resolving their cases should be drawn up
expeditiously under the leadership of the Supreme Court. There must beatimeset in the
not too distant future at which therules on preventive detention of the new code shall apply
to all detainees.
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100. In order to strengthen the control over the legality of detention at all stages of the
criminal justice process:

(@ Allingtitutionsin which persons are detained need to maintain complete and
transparent recor ds showing the legal basisfor detention. In particular, police stations
need a singlerecord book showing all information relevant to the case of each person
passing through police custody, providing proof of the duration of each phase of custody
and of the authority responsible, and certification by therelevant authority of all transfer
of custody;

(b) Juecesde gecucion should carry out their mandate proactively as set forth in
the criminal procedure code, and need to be equipped for the purpose (e.g. with vehicles
and infor mation technology);

(c) Measuresneed to betaken torender public defence more effective. These could
include both providing material resour ces, such as offices, computers, vehicles, and
providing training. However, on a more fundamental level, thought will need to be given
on how to strengthen their role aslawyers acting on behalf of a client, even if they are paid
out of public funds;

(d) Inall events, when the legal basisfor deprivation of a person’sliberty has
expired, whether held in a police station, a prison, or an IHNFA facility, the authority
holding the detainee must release him or her, without any further need for ajudicial
decision.

101. Hondurasneedsto establish a penitentiary system as a separ ate institution, run by
professional penitentiary management and staff, not connected to the police. Such a

separ ate system is necessary to prevent arbitrary detention and ensurethat, as prescribed
by the Constitution, detention isaimed at rehabilitation and preparation for aworking life
outside prison.

102. Inthe meantime, alr eady before legislation to this effect can be passed and put into
practice, steps should betaken to bring the prison system closer to compliance with the
Standard Minimum Rulesfor the Treatment of Prisoners. Penitentiary facilities should
respect the separ ation between remand and convict detainees; women should be held
separ ately from men; personswith serious mental health problems and those terminally ill
require special attention which is better provided outside prison. Internal disciplinary and
complaints procedures should be established and complied with, so that therule of law
extendsto penitentiary facilities.

103. All branches of Government, seeking input from civil society aswell, should
reconsider theresponse of both the criminal justice system and the Statein general to the
young men and women belonging to maras. The current system, based exclusively on
repression, in particular rules governing detention which in practice violate inter national
human rightslaw, does not appear to be able to either addresstheroot of the problem or
enhancethe security of the population.
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104. Vigorous guaranteesfor defendants must go hand in hand with a strong police and
public prosecution service. To thisend, theinvestigative capacities of the public
prosecution must be strengthened. Seriousthought should be given to providing the
Ministerio Publico with its own investigative police, whether by reversing the 1998
“divorce’ between investigative police and public prosecution or otherwise.

105. On amoregeneral level, the Working Group findsit useful to underlinethat in its
experienceit isthrough preventive action and vigor ous, well-resour ced law enfor cement
that rising crimelevels are best fought. Relaxing safeguar ds against arbitrary detention,
which Hondur as has strengthened through itsrecent criminal procedurereform, and
thereby undermining the rule of law has not yet proved to be an effective way to respond to
thejustified demand of security of a society.

Notes

! The Working Group delegation hasitself, in the course of the visit to a police station, met a
man who showed obvious traces of having been beaten by the police afew hours before.
2 2006 Human Development Report (pp. 91-93).



