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Résume

Le Groupe de travail sur la détention arbitraire a effectué une mission de suivi en
Allemagne entre les 12 et 14 novembre 2014, a I’invitation du Gouvernement. Le
Groupe de travail a bénéficié de la pleine coopération de ce dernier pendant toute la
visite.

Dans le présent rapport, le Groupe de travail reléve que la réduction de la
population carcérale est un remarquable succés pour 1’Allemagne, alors que d’autres
pays doivent faire face aux conséquences d’un recours excessif a I’incarcération. Les
tendances relevées lors de la visite du Groupe de travail en 2011 se sont confirmées.
Donnant effet aux obligations découlant du droit international, le discours
constitutionnel relatif a la proportionnalité des mesures limitant la liberté des
individus s’exprime avec vigueur dans le systéme politique et juridique allemand.

Le Groupe de travail considére que le régime des peines et le contrdle de la
détention avant jugement allemands sont parmi les meilleures pratiques
internationales.

Les principes de nécessité et de proportionnalité dérivés du droit international
appellent des solutions de remplacement a la détention des migrants qui n’obtiennent
pas le droit de rester dans le pays. Conformément au droit international, réaffirmé dans
la jurisprudence du Groupe de travail, la détention pour des raisons liées a
I’immigration ne doit étre utilisée qu’en dernier recours et pour une période aussi
bréve que possible. Le Groupe de travail demande au Gouvernement de réduire la
durée de la détention au temps strictement nécessaire a I’identification. Pour protéger
les droits des demandeurs d’asile et des réfugiés, le Gouvernement est invité a

* Le résumé du présent rapport est distribué dans toutes les langues officielles de 'ONU. Le rapport
proprement dit est joint en annexe au résumé et il est distribué dans la langue originale seulement.
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interdire les ordonnances de mise en détention préalable a I’expulsion prises a
I’encontre de personnes appartenant a des groupes particulierement vulnérables, tels
que les mineurs non accompagnés. Le Gouvernement est également pri¢ de prendre
des mesures pour prévenir les violations des droits de I’homme lors des expulsions.

Concernant le régime de maintien en détention provisoire aprés la condamnation
(Sicherungsverwahrung), le rapport fait référence au processus donnant effet aux
prescriptions du droit international qui se poursuit a travers un dialogue avec la Cour
européenne des droits de I’homme. Le Groupe de travail note que les violations de la
Convention européenne de sauvegarde des droits de I’homme et des libertés
fondamentales constituent également des violations du droit international. Le Pacte
international relatif aux droits civils et politiques et le droit international coutumier
requicrent que toute détention supplémentaire soit justifiée par des raisons impérieuses
tenant a la gravité des infractions commises et a la probabilité de récidive a 1’avenir.
Cette détention est une mesure de dernier recours et un organe indépendant doit
assurer des réexamens périodiques de la situation afin de déterminer si le maintien en
détention se justifie.

Selon le rapport, certains régimes de détention et des restrictions a la liberté
individuelle qui sont considérés, au regard du droit international, comme des sanctions
ne sont pas considérées comme telles par le droit allemand et, par conséquent, il existe
des garanties différentes contre la rétroactivité, notamment des moyens de recours
moins efficaces.

Le Groupe de travail réitére ses recommandations selon lesquelles les membres
des forces de police de tous les Lander devraient étre clairement identifiables afin
qu’on puisse leur demander de rendre des comptes. Le Groupe de travail suit
1’élaboration de meilleures pratiques qui respectent le droit international, notamment
les badges d’identification obligatoires a Berlin et dans d’autres Lander. Le Groupe de
travail salue la poursuite du dialogue sur cette question et sur les mécanismes
indépendants de dépdt de plaintes ouverts a tous.

Dans ses recommandations, le Groupe de travail demande au Gouvernement de
ne pas limiter le contrdle juridictionnel des arrétés d’expulsion et de tirer parti du
succes que représente la réduction du nombre d’étrangers en attente d’expulsion qui
sont détenus. Le droit international et le principe de 1’état de droit exigent que les
personnes conservent le droit au contréle juridictionnel lorsqu’ils sont menacés
d’expulsion.

La détention est I'ultime recours et elle ne peut étre autorisée que si elle est
nécessaire et proportionnée et en 1’absence d’autres solutions moins restrictives.
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[Anglais seulement]

Report of the Working Group on Arbitrary Detention
on its visit to Germany (12-14 November 2014)

Introduction

1. The Working Group on Arbitrary Detention, established pursuant to former Commission
on Human Rights resolution 1991/42, whose mandate was clarified by Commission resolution
1997/50, and extended for a further three-year period by Human Rights Council resolution 24/7
of 26 September 2013, conducted a follow-up country visit to Germany from 12 to 14 November
2014 at the invitation of its Government. The Working Group was represented by its Chair-
Rapporteur, Mads Andenas (Norway). He was accompanied by the Secretary of the Working
Group and two interpreters.

2. Throughout the follow-up visit and in all respects, the Working Group enjoyed the fullest
cooperation of the Government of Germany and all authorities with which it dealt. The Working
Group would like to extend its gratitude and appreciation to the Government for its quick and
prompt response to the Working Group’s request to carry out its follow-up visit. This should
indeed be highlighted, as it displays the willingness of this Government to cooperate with the
Working Group and, in general, the special procedure mandate holders.

3. The Federal Government observes that it had been agreed between the Working Group
and the Government that the official discussions during the visit should, due to the short notice
of the visit, focus on the question of preventive detention and the reforms in this area since 2011.
All information about other areas of law contained in the report are therefore based on
information received by the Working Group from other sources and do not represent the
outcome of any substantive discussions with the Federal Government.

4, The Working Group was able to meet with and interview detainees confidentially as
required by its mandate.

5. The Working Group would also like to thank the representatives of German civil society
for their support during the visit, particularly representatives of the national human rights
institution and non-governmental organizations, human rights defenders, lawyers, academics and
jurists, who met with the delegation and provided the Working Group with important
information and assistance. Additionally, the Working Group wishes to thank colleagues at the
Office of the United Nations High Commissioner for Refugees for their valuable assistance.

Programme of the follow-up visit

6. The Working Group met with senior authorities from the executive, legislative and
judicial branches of the State, including representatives of the Ministries of Foreign Affairs,
Interior and Justice; members of the Committee on Legal Affairs and Consumer Protection of
the Deutscher Bundestag (Parliament); magistrates; judges; prosecutors; and public defenders
and representatives of the Berlin Senate Department for Justice. The delegation also visited the
Tegel Penal Institution in Berlin.
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(b)

Status of the implementation of recommendations contained in
the report on the 2011 Working Group’s visit to Germany

7. The following is the analysis of the implementation of the recommendations made by the
Working Group at the end of its 2011 visit (see A/HRC/19/57/Add.3, para. 68).

Recommendation: All appropriate measures should be taken to ensure that deprivation of
liberty is only used as a measure of last resort and for the shortest possible time

8. The Working Group considers that detention is the last resort and only allowed when
necessary and proportionate, and when there are n° less burdensome alternatives.

9. At the time of the Working Group’s follow-up visit, the prison population was 64,379,
including 11,119 pretrial detainees and 348 juvenile under the age of 18. The prison system has
a capacity of 77,243 inmates.

10. The Working Group notes that the reduction in prison population is a remarkable
achievement for Germany, as many countries struggle with the consequences of over-
incarceration. The trends noted by the Working Group during its 2011 visit have continued. The
constitutional discourse, giving effect to international law obligations on the proportionality of
measures limiting the liberty of individuals, is active in the German political and legal system.
The German sentencing regime and the review of pretrial detention constitute international best
practice.

11.  The Working Group notes with satisfaction the legislative amendment prohibiting
children in detention from being placed with persons up to the age of 24.

12.  The Working Group is continuing discussions with the Government on several issues
related to detention. For example, there is a need to monitor and remedy the disproportionate
application of pretrial detention in the case of foreign nationals and Roma, including minors.

13.  According to the Federal Government, there are n°figures to support the Working
Group’s presumption that there is a disproportionate application of pretrial detention with regard
to foreign nationals and Roma. Nor has there been any systematic evaluation of this question by
the Working Group. The Federal Government therefore does not share the conclusion made in
paragraph 12.

Recommendation: States (Lander) should consider the model of independent special
commissions for the investigation of police officers in cases of alleged misconduct or
alleged ill-treatment, such as that established in Hamburg

14.  The Working Group is concerned that cases of alleged ill-treatment or excessive use of
force by the police were not always investigated promptly, independently, impartially or
effectively.

15.  According to the German Institute for Human Rights, data on police violence have long
shown a discrepancy between the number of criminal proceedings and the number of
convictions, which it attributed to an increased reluctance on the part of officers to incriminate
their colleagues, as well as to the difficulty of proving such offences.

16.  The Working Group is also concerned that, with the exception of the police forces in
Berlin and Brandenburg, police officers are not obliged to wear identification badges showing
their name or number during the exercise of their functions. Even in those two L&nder, the
obligation to wear a badge might be withdrawn in order to protect the safety and security of the
police officers. According to a study commissioned by the Berlin Police, some 10 per cent of
cases of alleged ill-treatment by police officers could not be investigated or prosecuted because
the officers involved were not wearing identification.
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17.  The Working Group repeats its recommendation that members of the police in all Lander
should be effectively identifiable so that they can be held accountable. The Working Group is
following the development of best practices that comply with international law, including
obligatory identification badges in Berlin and other Lénder. The Working Group welcomes
continued dialogue on this issue and on independent complaints mechanisms open to all
individuals.

Recommendation: Concerning the post-sentence preventive detention regime, the Working
Group recommends that the Government give full effect to the mechanism set out by the
Federal Constitutional Court in its May 2011 judgement for the compliance with the
decision of the European Court of Human Rights

18.  The Working Group is concerned about the number of persons who are still detained in
post-conviction preventive detention in Germany (252 persons at time of the follow-up visit; 38
persons in Berlin), and the duration and conditions of such detention.

19.  The system of preventive detention in Germany is undergoing a major reform, in the light
of recent judgments of the European Court of Human Rights and the Federal Constitutional
Court. The Working Group is following how the process of giving effect to international law
requirements for the post-sentence preventive detention (Sicherungsverwahrung) regime
continues in a dialogue with the European Court of Human Rights, which has further cases on
the issue under consideration. In 2014, Germany graduated from the enhanced supervision
regime of the Council of Europe Committee of Ministers to standard supervision, in recognition
of its implementation of the Court’s judgments.

20.  The Implementation Act under the Federal Law of the Distance Requirement in the Law
Governing Preventive Detention of 5 December 2012 entered into force on 1 June 2013. The Act
implements the requirements that the Federal Constitutional Court set forth in its leading
judgment of 4 May 2011. The distance requirement is the difference in treatment between
preventive detainees and prisoners serving sentences. According to the Government, the Act
represents the federal-law element of a new freedom-oriented and therapy-based overall concept
of preventive detention for implementing the distance requirement. The goal is to enable those in
preventive detention to be released as early as possible by reducing the risk they pose.

21.  Such detainees should be offered adequate treatment options during the execution of their
prison sentences. Otherwise, their placement in preventive detention would be disproportionate;
in this case, the execution of preventive detention must be suspended on probation. Adequate
treatment options should also be offered as part of regular judicial reviews to determine whether
preventive detention should continue. These judicial reviews are to be conducted annually and,
after 10 years of preventive detention, every nine months.

22.  The responsibility for the execution of preventive detention is with the Lander. Lander
should establish specific rules governing the detainees’ everyday activities, which should differ
significantly from those serving prison sentences.

23. At time of the Working Group’s follow-up visit, 252 persons were in preventive
detention in Germany, 86 of whom have been in preventive detention for more than 10 years.
During 2009 and 2010, there were more than 500 persons in preventive detention.

24.  Responsibility for preventive detention lies with the L&nder. They are drafting guidelines
for employing preventive detention. Problems have arisen concerning the allocation of resources
to preventive detention, given the high cost of the facilities and the social/therapeutic and
psychological programmes.

25.  The Working Group notes that violations of the European Convention also constitute
violations of international law. The International Covenant on Civil and Political Rights and
customary international law require that additional detention be justified by compelling reasons
arising from the gravity of the crimes committed and the likelihood of similar crimes being

5/14



A/HRC/30/36/Add.1

6/14

(d)

committed in the future. Such detention is a last resort, and regular periodic reviews by an
independent body must be ensured to decide whether continued detention is justified.

26.  States must exercise caution and provide appropriate guarantees in evaluating future
dangers. The conditions in such detention must be distinct from the conditions for convicted
prisoners serving a punitive sentence and must be aimed at the detainees’ rehabilitation and
reintegration into society.

27.  If a prisoner has fully served the sentence imposed at the time of conviction, articles 9
and 15 of the International Covenant on Civil and Political Rights and customary international
law prohibit a retroactive increase in sentence. States may not circumvent this prohibition by
imposing a detention that is equivalent to penal imprisonment under any other label. Articles 9
and 15 of the Covenant and customary international law, as restated by the Human Rights
Committee in its general comment N°35 (2014) on article 9 (liberty and security of person) and
in the practice of the Working Group, clearly prohibit the imposition of the new preventive
detention regime of 1998, including the provisions which would allow the extension of detention
after the completion of penalties (and other restrictions under domestic law).

28.  The Working Group notes that it is still unsatisfactory that certain detention regimes and
restrictions on personal liberty that, under international law, are considered punishment are not
so considered under German law, and that consequently there are different guarantees against
retroactivity, including less effective remedies.

29.  The Federal Government considers the statements made in paragraphs 25 and 26 as, at
least, incomplete since they are based on the former legislation and do not take the amendments
made sufficiently into account. Normative and practical changes have been made to address the
concerns with regard to international law. Following these changes, there remain — limited —
possibilities to extend detention on preventive grounds after the completion of penalties which
have been considered as compatible with the European Convention on Human Rights by the
European Court of Human Rights, including preventive detention as regulated by the judgement
of the Federal Constitutional Court or reserved preventive detention (see Miller v. Germany,
decision of 10 February 2015, application N°264/13). These concerns have been addressed in
legislation and the corresponding changes in the detention regime.

Visit to Tegel Penal Institution

30.  The delegation was able to visit the new compound destined to hold preventive detainees
in Tegel, which has a multistorey building with large living areas and a big courtyard. However,
this building is located at the end of the detention’s compound and access to it is through the
prison entrance. New therapeutic activities and motivation programmes are being developed.
Facilities are very good but upkeep is very expensive. At time of the Working Group’s follow-
up visit, there were 38 persons in preventive detention in Tegel. This special compound can hold
up to 60 persons.

31.  The Working Group was informed that the programmes in Tegel are therapy-oriented,
rather than release-oriented. All preventive detainees are undergoing a treatment assessment and
a treatment plan.

Recommendation: The use of restraints, such as handcuffs and shackling, in remand
hearings should be monitored; guidelines would provide assistance in the application of the
relevant proportionality test

32.  The Government reported that shackling detainees is a permissible practice in all of the
Lénder. The practice of “Fixierung”, i.e. using restraints to deprive detainees of the ability to
move, is tied to stringent prerequisites and is used only in some Lander and in rare and
exceptional cases. Such means of restraint are used only in situations in which the parties
affected pose a hazard to themselves or others.
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33.  The Working Group notes that the use of restraints, such as handcuffs and shackling, in
remand hearings is applied by the court hearing the case, applying the proportionality
requirement of the criminal procedure statute. The general proportionality test applied seems to
be in conformity with fair trial and other relevant international standards. The issue of concern
continues to be the inconsistent application of restraints, without any justification offered for the
clear differences between the local courts that the Working Group visited in 2011. The Working
Group repeats its recommendation that the use of restraints be monitored. Statistical information
and guidelines may provide assistance at different levels, including for the judges who must
apply the relevant proportionality test.

Recommendation: The use of alternatives to detention for foreigners who are not in
possession of a valid visa or whose visa is expired should always be considered

34. In 2012, Germany became the second largest recipient of migrants in the world, second
only to the United States of America. In 2013, 127,000 persons sought protection in Germany.
Some 4,812 persons were placed in immigration detention. Germany continues to make wide
use of its prison system to hold foreigners in administrative detention. Of the 16 L&nder, 10 use
prisons for detaining migrants.

35.  The Federal Government finds n°basis in fact for the allegation in paragraph 34 that
Germany made “wide use of prisons” for pre-removal detainees.

36.  In July 2014, the Court of Justice of the European Union found that the practice of
Germany of using prisons for immigrants was incompatible with Directive 2008/115/EC of the
European Parliament and of the Council of 16 December 2008 on common standards and
procedures in Member States for returning illegally staying third-country nationals (cases of
Bero and Bouzalmate;" case of Pham?).

37.  The Working Group notes that necessity and proportionality under international law
require alternatives to detention of migrants who do not obtain the right to remain in the country.
International law, restated in the jurisprudence of the Working Group, requires that migration-
related detention is a last resort and only for the shortest period of time.

38.  The Government finds n° basis in fact for the allegation that offences under section 95 (1)
of the Residence Act were subject to “harsh sentencing”. As far as the Government is aware,
proceedings for such offences are in practice either discontinued or end with only mild sentences
being handed down.

Recommendation: The issue of proportionality in the detention of foreigners for illegal
entry to the country or for illegal border crossing, coupled with harsh sentencing, should
be carefully addressed

39.  InJune 2014, the Federal Ministry of the Interior presented draft legislation addressing,
inter alia, certain aspects of the detention of foreign nationals, including detention under
Regulation N°343/2003 of the Council of the European Union of 18 February 2003 establishing
the criteria and mechanisms for determining the Member State responsible for examining an
asylum application lodged in one of the Member States by a third-country national (the Dublin I1
Regulation). The draft legislation was commented upon by international agencies® and several
non-governmental organizations. With regard to immigration detention, the breadth of criteria in
the draft was sharply criticized. However, as the different ministries responsible are still in the
process of coordinating work on the law, the final draft version is not available.

GE.15-11708

! Judgement of 17 July 2014, joined cases C-473/13 and C-514/13.

2 Judgement of 17 July 2014, case C-474/13.

® Available in German at
www.unhcr.de/fileadmin/rechtsinfos/fluechtlingsrecht/3_deutschland/3_2_unhcr_stellungnahmen/FR
_GER-HCR_Referentenentwurf 062014.pdf.
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40.  The Working Group urges the Government to reduce the length of the detention to the
period of time strictly necessary for identification.

41.  The Government pointed out that, under German law, detention prior to deportation may
only be ordered to secure the actual execution of the deportation order. This is only possible if
the identity and nationality of the person to be deported have been established. German law does
therefore not provide for detention in order to establish the identity of a foreign national.

Recommendation: An individual risk assessment should be requested to process forcible
returns of foreigners, particularly in the cases of foreigners requesting political asylum.
The risk of persecution and discrimination in countries of origin should be evaluated, and
essential economic and social rights should be considered

42.  The Government stated that foreigners undergoing asylum proceedings in Germany are
under n°circumstances forced to return to their country of origin, i.e. the potential country of
persecution. The Working Group, in many instances, uses the term “asylum seekers” in the
meaning of rejected asylum seekers, i.e. persons required to leave the country.

43.  To safeguard the rights of asylum seekers and refugees, the Government is requested to
prohibit pre-deportation custody orders against persons belonging to particularly vulnerable
groups, such as unaccompanied minors. The Government is asked to adopt law and practice so
that traumatized and psychologically ill persons are not detained, but instead receive the
treatment necessary.

44,  The Government noted that the situation of particularly vulnerable groups is already
taken into account when pre-deportation detention is decided upon. Minors are detained
extremely rarely in practice and, as with any detention under German law, by order of a judge
only.

45.  The Government is also requested take steps to prevent human rights violations during
deportations. International law and the principle of the rule of law require that individuals retain
the right to court review when faced with deportation.

46.  According to the Government, this seems to imply that there is n°right to court review
with regard to deportation orders. This is not the case; German law does provide for the right to
court review of deportation orders.

47.  In 2009, the Federal Court of Justice (Bundesgerichtshof) was designated the last
instance court for all cases of detention for the purpose of removal in Germany. Since then, it
has delivered a great number of judgments improving the position and rights of persons,
including asylum seekers, in detention. Most of the decisions concerned the right to a fair
hearing and the formal requirements of a request for detention.

48.  In 2013, the Federal Court of Justice ruled that a person in pre-deportation detention must
be provided with the means necessary to legally defend him- or herself against the detention
order, including by the appointment of a lawyer, if a person in his or her position would
reasonably hire a lawyer but does not have the financial means to pay for one him- or herself.*

49.  Legal aid is paid in order that a person in pre-deportation detention hire a lawyer in
appeals against negative decisions only if the appeal is likely to succeed according to the court’s
summary assessment.

50.  Other decisions of the Federal Court of Justice show that a request for detention has to
detail the country of destination, the specific procedure that is expected to be carried out and the
time frame that the enforcement of a deportation to that specific country would take.®

* Federal Court of Justice, decision of 28 February 2013, case No. V ZB 138/12.
% For example, Regional Court Frankfurt/Oder, decision of 2 October 2013, case No. 15 T 122/13;
Federal Court of Justice, decision of 7 March 2013, case No. V ZB 116/12.
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51. Moreover, the decisions of the various courts examine the proportionality of detention
orders, for example, the following: an illegal border crossing in itself does not justify detention;®
the detention period must be limited to the minimum amount of time necessary to execute a
removal order;’ and any indication of a change of circumstances possibly affecting the legality
of the (continued) detention must lead the court in charge to investigate and reconsider the
original detention order.®

52.  Several thousand asylum seekers whose application has been definitively rejected and
who are required to leave the country and a majority of those who are the subject in the cases
under the Dublin Il Protocol continue to be accommodated in L&nder detention facilities
immediately upon arrival, sometimes for long periods. This practice would contravene Directive
2008/115/EC of the European Parliament. The Government stated that this is simply wrong in
fact.

53.  With regard to detention prior to deportation, the Residence Act and the related General
Administrative Rules already provide for alternative measures. The authorities are required to
examine whether less severe means are sufficient, which is also mentioned in section 62 (1) of
the Residence Act, for example. Reducing the length of detention to the period of time strictly
necessary is required under section 62 (1) of the Residence Act. The use of detention as ultima
ratio already ensues from the principle of proportionality which stems directly from the
Constitution. According to the Government, the Working Group should sufficiently recognize
this constitutional dimension of the principle of proportionality in German law.

54.  Decisions on the necessity of separate accommodation for persons in pre-removal
detention and ordinary prisoners detained under criminal law had a great impact. Most
importantly, some German courts submitted requests to the Court of Justice of the European
Union concerning the interpretation of the principle of separation of pre-removal detainees from
detainees under criminal law under article 16 (1) of Directive 2008/115/EC.°

55.  Specialized detention facilities exist in only 5 of 16 Lander. Several regional courts had
(preliminarily) suspended the execution of detention orders where a separated placement of
third-country nationals in pre-removal detention and ordinary prisoners was not guaranteed. '

56.  The Court of Justice of the European Union ruled on 17 July 2014 in its decision on the
joint cases of Bero and Bouzalmate, and the case of Pham, that a Member State — irrespective
of its federal structure — cannot rely on the fact that there are n°specialized detention facilities
in a part of its territory to justify keeping aliens in an ordinary prison pending their removal
(Bero and Bouzalmate), and that the same rule applies even if the migration detainee has
consented to being confined in a penitentiary (Pham). Thus, several Lander had to find other
practical solutions.

57.  The decision of the Court of Justice of the European Union resulted in several Lander not
being able to accommodate their pre-removal detainees anymore. As a consequence, some of
them are transferring them to other Lé&nder, such as Berlin, where separated immigration
detention facilities exist. Such practice was explicitly regarded as compatible with Directive
2008/115/EC by the Court. In fact, some large detention centres (such as the Buren prison in
North-Rhine-Westphalia) that had served as a detention facility for significant numbers of pre-
removal detainees are n° longer used for that purpose.

GE.15-11708

® For example, Regional Court of Munich I, decision of 31 July 2013, case No. 13 T 16164/13.

" For example, Federal Court of Justice, decision of 26 September 2013, case No. V ZB 2/13; Federal
Court of Justice, decision of 10 October2013, case No. V ZB 25/13; Regional Court of Dresden,
decision of 12 November 2013, case No. 2 T 821/13.

8 Federal Court of Justice, decision of 30 October 2013, case No. V ZB 69/13.

® Federal Court of Justice, decision of 11 July 2013, case No. V ZB 40/11.

0 For example, Local Court of Laufen, decision of 12 November 2013, case No. XIC 221/13; Regional
Court of Gorlitz, decision of 23 October 2013, case No. 2 T 102/13; Regional Court of Munich II,
decision of 16 October 2013, case No. 6 T 4334/13.
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58.  Furthermore, at the political level, there are discussions about the abolition of
immigration detention and the removal of immigration detention facilities in general.

59.  Pre-deportation detention has also been applied for securing asylum seekers’ Dublin
transfers to another member State of the European Union determined to be responsible
according to the Dublin Il Regulation.

60.  Under the new Regulation N° 604/2013 of the European Parliament and of the Council of
26 June 2013 establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one of the
Member States by a third-country national or a stateless person (the Dublin Il Regulation),
detention securing Dublin transfers of asylum seekers to another member State (to date based on
certain provisions in national law) must be based on article 28 of the Dublin I1l Regulation and
the criteria set out therein. Inter alia, this requires “a significant risk of absconding” to be
present.

61.  However, in accordance with article 2 (n) of the Dublin 11l Regulation, objective criteria
for “risk of absconding” must be set out in national law. The Federal Court of Justice decided
recently that the most relevant existing national provisions do not comply with article 2 (n), so
there is currently n°legal basis for Dublin detention, as a rule; certain rather exceptional
situations of a risk of absconding were considered by the Federal Court of Justice to be
sufficiently defined as to constitute a provision in accordance with article 2 (n) of the Dublin I11
Regulation (for instance, a change of the place of stay without informing the authorities of the
new address).™

62.  This led to a situation where there is practically n°pre-deportation detention of asylum
seekers for securing “Dublin transfers” in Germany at the time of the Working Group’s follow-
up visit. The Federal Government is working on the adoption of the necessary provisions. The
process is ongoing and it is likely that Dublin detention will become relevant again after the
adoption of legal amendments.

63. The Working Group continues to be concerned at the lack of procedure for the
identification of vulnerable asylum seekers, such as unaccompanied minors or traumatized
refugees, in a number of Lander. The only mandatory medical checks are those for tuberculosis.
Systematic examinations to diagnose mental illnesses or traumatization upon arrival are not
conducted.

The “fast-track” procedure at German airports

64.  The legal basis for the “fast-track” procedure at German airports is paragraph 18 of the
Asylum Procedure Act.** According to a landmark decision by the German Federal
Constitutional Court,*® the restriction of movement and liberty at these facilities does not
constitute detention as, according to the Court, there is the option to leave by plane; although
this is a problematic argumentation with regard to asylum seekers and will in fact not be possible
in many cases given the need for personal documentation and sufficient financial means to
purchase a plane ticket. Neither the leading decision of the European Court of Human Rights
Amuur v. France (application N°17/1995/523/609, judgement of 25 June 1996), nor the
subsequent decision Gebremedhin [Gaberamadhien] v. France (application N° 25389/05,
judgement of 26 April 2007) brought any changes in German jurisprudence.

65.  The “fast-track™ airport procedure remains problematic as it emphasizes speediness and
shortened deadlines for legal remedies. However, the significance of the airport procedure in
terms of proportionality of numbers has decreased in recent years. In 2012, only about 60

1 Federal Court of Justice, decision of 26 June 2014, case No. V ZB 31/14.

2 For an English translation of the Asylum Procedure Act, see www.gesetze-im-
internet.de/englisch_asylvfg/index.html.

B In 1996, decision of 14 May 1996 (case No. 2 BVR 1516/93), BVerfGE 94, 166).
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decisions have been reached with 787 applications made in German airports and 77,651 asylum
applications made in Germany in total. In 2013, only 48 decisions were taken, with 972
applications made in German airports and 127,023 asylum applications made in Germany in
total.™*

Recommendation: The Government should consider extending the mandate of the German
Institute for Human Rights to structural and factual monitoring, as well as its consultative
role in the process of drafting legislation with human rights relevance. The Institute should
be allocated adequate human, financial and technical resources

66.  The Working Group supports the adoption of legislation that would qualify the German
Institute for Human Rights as a national human rights institution in category A in the United
Nations human rights system and under the principles relating to the status of national
institutions for the promotion and protection of human rights (the Paris Principles), which would
appropriately reflect the position of Germany in the international community.

Recommendation: The Government should consider promulgating a binding legal
regulation by the Parliament establishing that the Convention on the Rights of the Child
and its Optional Protocols have priority over alien and asylum laws

67. The Working Group notes that Germany has signed the Optional Protocol to the
Convention on the Rights of the Child on a communications procedure. The law ratifying the
Optional Protocol was adopted in 2012, and the same year Germany submitted the declarations
regarding individual or inter-State communications in accordance with articles 31 and 32 of the
International Convention for the Protection of All Persons from Enforced Disappearance.

68. The Working Group has also noted with approval the statements by Germany on
observing the obligations under the European Convention on Human Rights and the
International Covenant on Civil and Political Rights in military operations abroad. Within the
scope of peace missions, Germany guarantees to all persons subject to its authority or acts of its
officials and troops the rights acknowledged in international human rights conventions by which
Germany is bound. The Working Group notes that this is done in compliance with international
law and in recognition thereof. The Working Group also commends Germany for its early
ratification of the International Convention for the Protection of All Persons from Enforced
Disappearance, the duties of States under which is customary international law and apply in
military operations and other acts of the State or State officials abroad.

Conclusions

69. The Working Group considers that the reduction in prison population is a
remarkable achievement for Germany, as many countries struggle with the consequences
of over-incarceration. The trends noted during the Working Group’s 2011 visit have
continued.

70.  The reduction of the number of persons in preventive detention (from more than
500 persons in 2009 and 2010 to 252 at the time of the Working Group’s follow-up visit) is
also noteworthy.

71.  The constitutional discourse, giving effect to international law obligations, on the
proportionality of measures limiting the liberty of individuals is active in the German
political and legal system. The German sentencing regime, and the review of pretrial
detention, constitutes international best practice.

GE.15-11708

4 See most recent statistics available in the Federal Government’s reply to a Parliamentary request on
asylum statistics (2013, official document 18/705). Available (in German only) at
http://dipbt.bundestag.de/doc/btd/18/007/1800705.pdf.
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72. The Working Group continues the discussion with the Government on several
detention issues. There is a need to monitor and remedy the disproportionate application
of pretrial detention in the case of foreign nationals and Roma, including minors.

73.  Necessity and proportionality under international law require alternatives to the
detention of migrants who do not obtain the right to remain in the country. International
law, restated in the jurisprudence of the Working Group, requires that migration-related
detention is a last resort and only for the shortest period of time.

74.  The Working Group is following how the process of giving effect to international
law requirements to the post-sentence preventive detention regime continues in a dialogue
with the European Court of Human Rights, which has further related cases under
consideration.

75. The International Covenant on Civil and Political Rights and customary
international law require that additional detention be justified by compelling reasons
arising from the gravity of the crimes committed and the likelihood of similar crimes being
committed in the future. Such detention is a last resort, and regular periodic reviews by an
independent body must be ensured to decide whether continued detention is justified.

76.  States must exercise caution and provide appropriate guarantees in evaluating
future dangers. The conditions in such detention must be distinct from the conditions for
convicted prisoners serving a punitive sentence and must be aimed at the detainees’
rehabilitation and reintegration into society.

77.  Although the European Court of Human Rights has on several occasions accepted
the German system of preventive detention as such (e.g. G. v. Germany, application
N° 65210/09, judgement of 7 June 2012, paras. 46 ff.), it is still unsatisfactory that certain
detention regimes and restrictions on personal liberty that under international law are
considered punishment are not so considered under German law, and consequently there
are different guarantees against retroactivity, including less effective remedies.

78.  The abolition of the maximum duration for the first-time preventive detention in
1998 and the introduction of retrospective preventive detention in 2004 led to serious
concerns with respect to retroactivity under the European Convention on Human Rights.
These concerns have been addressed by legislation and the corresponding changes in the
detention regime. Public trust in the police is of paramount importance in democratic
societies. Accountability and transparency of the police forces are necessary conditions for
such trust. The Working Group invites the Government to provide it with information on
the measures adopted to identify individual police officers when their uniform and
equipment make them unidentifiable.

79.  The Working Group notes with approval statements by Germany on observing the
obligations under the European Convention on Human Rights and the International
Covenant on Civil and Political Rights in military operations abroad. Within the scope of
peace missions, Germany guarantees to all persons subject to its authority or acts of its
officials and troops the rights acknowledged in international human rights conventions by
which Germany is bound.

80. The Working Group has noted the high degree of compliance with the current draft
of the basic principles on the right of anyone deprived of their liberty by arrest or
detention to bring proceedings before court that the Working Group has presented in
accordance with Human Rights Council resolution 20/16, and which is declaratory of
international law and based on the human rights conventions, customary international law
and general principles of international law.
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Recommendations

81. The Working Group reiterates its recommendation that deprivation of liberty must
be used as a measure of last resort in all cases, and for the shortest possible time.
Alternative sentences, such as probation or community service, should be examined.

82. The Working Group highlights the ongoing dialogue on preventive detention
between the Federal Government and the European Court of Human Rights and the
Council of Europe Committee of Ministers.

83.  Authorities should take into account the United Nations Standard Minimum Rules
for Non-custodial Measures (the Tokyo Rules) when devising the measures alternative to
preventive detention.

84.  To safeguard the rights of asylum seekers and refugees, the Government should
prohibit pre-deportation custody orders against persons belonging to particularly
vulnerable groups, such as unaccompanied minors. The Working Group recommends that
the Government reduce the length of the detention to the period of time strictly necessary
for identification.

85.  There is a need for special attention to be given to vulnerable asylum seekers during
the initial medical check.

86.  The Working Group recommends that the Government adopt law and practice so
that traumatized and psychologically ill persons are not detained, but instead receive the
treatment necessary. The Government should also take steps to prevent human rights
violations during deportations.

87.  The Working Group recommends that the Government not limit court review of
deportation orders, and build on the achievements in reducing the number of foreign
nationals awaiting deportation in detention.

88.  The duration of detention pending deportation should be subjected to the strict
application of the principle of proportionality and limited to the shortest possible period.
The Working Group recommends that the duration of pre-deportation custody be
significantly decreased.

89.  Germany should revise its Asylum Procedure Act to extend the one-week time limit
to challenge an order for deportation and submit a legal remedy and to allow suspensive
orders in case of transfers of asylum seekers to any State bound by the Dublin 11
Regulation. Deportation should not be permissible before a court decision is handed down.
The legal provisions of the Asylum Procedure Act excluding suspensive effects of the
appeals against a decision to transfer an asylum seeker to another State participating in
the Dublin system should also be abolished.

90.  Access to independent, qualified and free-of-charge counselling for asylum seekers
before hearings, as well as legal aid after a negative decision, should be guaranteed.

91. Independent, impartial and effective investigation and prosecution in cases of
alleged police violence should be ensured. Lander should consider the model of
independent special commissions for the investigation of police officers in cases of alleged
misconduct or alleged ill-treatment, such as that established in Hamburg, which constitute
best practice. Alleged victims of ill-treatment or misconduct by the police should be aware
of other complaints procedures than complaints to the Police. The Working Group
welcomes continued dialogue on this issue and on independent complaints mechanisms
open to all individuals.

92. The Working Group reiterates its recommendations that members of the police in
all Lander should be effectively identifiable so that they can be held accountable. The
identification of individual police officers on duty should be ensured in the Federal Police
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and in all L&nder. The Working Group follows the development of best practices that
comply with international law, including obligatory identification badges in Berlin.

93. The Working Group supports the adoption of legislation that would qualify the
German Institute for Human Rights as a national human rights institution in category A in
the United Nations human rights system according to the Paris Principles, which would
appropriately reflect the position of Germany in the international community.
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