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CoBeT Mo npaBaM 4eJjioOBeKa
)IeBHTHa)IIIaTaH ceccusd

IyukT 3 moBeCTKH THS

Hoompelme H 3alHUTa BCEX MPaB Y€J0BEKA,
rpaxaIaHCKuX, NOJUTHYIECCKHUX, IKOHOMUICCKHUX,
CONMAJIbHBIX U KYJIbTYPHBIX IIPaB,

BRJIIOYasi MIPpaBO HAa Pa3BUTHUE

Hoxaan CnenuajbHOr0 J0KJIATUYUKA M0 BONPOCY
0 NBITKAX U JPYIUX KECTOKHUX, 0ecueT0BeYHbIX
WM YHUKAIIUX JOCTOUHCTBO BUAAX o0OpalieHus
U Haka3aHus XyaHa J. Menjgeca

Jlo6aBieHnmne

Muccus B Tynuc’

Pezrome

Hacrostmuit gokian conep UT BbIBOJAbI U pekomMeHaannu CrnennaibHOro J0K-
JaJ4MKa M0 BOIPOCY O MBITKAX M JPYTHUX KECTOKUX, OCCUCTOBEYHBIX WIIH YHHIKAIO-
KX JIOCTOMHCTBO BHAaX oOpalieHus U Hakazanus Xyana D. MeHJeca o pe3ynbrarax
ero muccun B Tynuc ¢ 15 mo 22 mas 2011 rona.

CrnennanpHBIH JOKJIAJINK BBIPa)KaeT MPU3HATEIBHOCTh BPEMEHHOMY IIpaBH-
TEIbCTBY 32 HAIpaBJICHHUE NPUTIALICHUS MOCETUTh CTPaHy, YTO CBHJETEIHCTBYET O
€ro TOTOBHOCTH OTKPBITh TYHHC AN NPOBEIEHHSI HE3aBHCHMOTO M OOBEKTHBHOTO
N3YYEeHUs CYNIECTBYIOIIEro MOJOXEHHS B 0071aCTH IpaB 4yeiaoBeka. PaTudukanus ps-
Jla MEeXAYHapOIHBIX JOTOBOPOB IO NpaBaM YEJIOBEKa, BKirodas PakylbTaTHBHBIN
mpoTokos K KOHBEHIMM NMPOTHB MBITOK M JIPYTHX XXECTOKHUX, OCCUEIOBEUHBIX HIIH
YHIKAIOMUX JTOCTOMHCTBO BHJOB OOpamieHWs W HaKa3aHWsd, U MHUOHATHBAa MWHHU-
CTEepCTBa IOCTUIHMH MO pa3paboTKe MPOEKTa MPaBOBBIX PaMOK AN MPUBEICHUS Ha-
MOHATBHOTO 3aKOHOAATENIbCTBA B COOTBETCTBHE C MEXKIYHAapOJHBIMH CTaHIApTaAMHU
B 00JacTH MpaB 4elI0BeKa CBUIETEILCTBYIOT O HAIMYHUH J0OPOIl BOIM M MPHUBEPIKEH-
HOCTH K IPOBEJEHNIO pedOopMbI IpaBoBOH cucTeMbl TyHmuca.

Pesrome HacTosIIIEro AOKIana pacupocTpaHseTcs Ha BceX oQHIHaNIbHBIX A3bIKkax. Cam
JTOKJIaJI, COepIKALIUICS B IPUIOKEHNHU K pe3IOMe, pACIPOCTPAHSIETCS TOIbKO Ha TOM SI3BIKE,
Ha KOTOPOM OH OBLI MpEeICTaBIeH, U Ha PpaHIIy3CKOM SA3BIKE.
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[IpuBeTcTBYS NOCTUTHYTHIH Ha BHICOKOM YPOBHE KOHCEHCYC MEXAY pasyind-
HBIMH HOJUTHYECKUMHU CHJIAMH O HEOOXOJUMOCTH JTUKBUIAIUN MBITOK U KECTOKOTO
oOpamieHus W psAJ MO3UTHBHBIX MEp, NPUHATHIX C [EIbI0O BOCCTAHOBICHUS CIIPaBE/-
JUBOCTH B CBSI3M C NPONUIBIMH M HEAaBHUMH aKTaMH IBITOK M XECTOKOro oOpaie-
Hus, CrnenuanbHBIH JOKIAAYMK OTMEYAET, YTO, YUYHUTHIBAS MHOTOYHMCICHHBIE (aKTHI
MPUMEHEHHs MBITOK, HUMEBIINE MECTO INPHU NPEXHEM pPEKHUMe, U OTCYTCTBHE J0CTa-
TOYHO CBOEBPEMEHHBIX PAaCCIIEIOBAHNN YTBEPKJECHUH, KACAIOIMUXCS MBITOK U XKECTO-
KOTO oOpamieHuns, Helb3sl CKa3aTh, YTO B CTpaHe OOJIbIIE HE CYIIECTBYEeT 00CTaHOBKH
0e3HaKa3aHHOCTH. XOTS, KakK IPEJCTaBIACTCS, KECTOKOE oOpamieHne c 3aaepikaH-
HBIMH JIMIIaMH B OCHOBHOM HMEET MECTO Ha HadallbHOM CTaJNU COAEPKAHUS IOJ
CTpaxei, ciaydan )KECTOKOTo oOpalmeHus Ha Ooiee MO3JHUX CTAaJUAX TAKXKe HMENH
MecTo. HecMoTpss Ha cymecTBOBaHHME 3HAYMUTEIBHOTO YHCIA aJAMHHHCTPATHBHBIX
pacropspKeHHH, peryaIupyomux odpameHne ¢ colepKaluMUICs Mo CTpaxeil iuna-
MH, obecrieueHne X 3¢ (HEKTUBHOTO MPUMEHEHUS TpeOyeT Co3qaHus MEXaHU3MOB 10
00€eCTICUeHUIO OCYIECTBICHHS U KOHTPOIIO.

Ha ocHoBe BcTpeu ¢ nUIaM¥, OTBEYAIONIMMH 32 MPUHATHE PELICHUH, )KepTBa-
MU W NPEACTABUTENSIMH IpakJaHCKOro odmectsa, CrnenuanbHbI JOKJIATIMK OHpe-
JeJHI JIBa KOMILJIEKCHBIX BONPOCA, HMEIONIUX BakHeilee 3HaueHHEe i 3G (EKTUB-
HON OOpBOBI C MPAaKTUKOHN IBITOK M )KECTOKOTO oOpamieHus, KOTopsie TpeOyoT 06e30T-
JaraTeJbHOr0 BHHMAaHHUS CO CTOPOHBI NMPAaBUTENBCTBA JUJISl 00CCIECUCHHS CIIPABEJIN-
BOCTH C IIEJIBIO YCIIENIHOTO 3aBEPLICHHs IEPEXOJHOTO IepHuoja: BO-IEPBBIX, ONepa-
THUBHBIE W TINATEJIbHBIE PACCIEIOBaHUS BCEX CIydaeB INBITOK M JKECTOKOro olparie-
HUS, IPHUBICUYCHHE K CyqeOHOH OTBETCTBEHHOCTH BMHOBHBIX M HpENOCTaBICHHE d(-
(EKTUBHEIX CPEICTB NMPAaBOBON 3alIMTHI M BO3MEIIEHUs, BKIOYAs YCIYrH 10 peabu-
JUTAlMH, BCEM XXEPTBAM IIBITOK M KECTOKOTO OOpAaIleHHs; BO-BTOPBIX, ONpEIeICHHE
HaJC)KHBIX TapaHTUH HEIONMYIIEHUs NPUMEHEHHS NBITOK U JKECTOKOTO OOpameHus
MOCPEJICTBOM OINEPAaTHBHOIO IPOBEACHHS KOHCTUTYLHOHHOW, 3aKOHOIATEIbHOW W
AIMUHHCTPATHBHON pedopM.

B sTOoM KOHTeKcTe, YUUTHIBas HapyIICHUsS, COBEpIICHHBIE NpHu pexuMe beH
Anu, CrnenuanbHBIH TOKJIaIUYUK PEKOMEHAYET MpOBENeHHE aJeKBAaTHBIX W TINATEINb-
HBIX pacclieOBaHUI BCEX CIydaeB NBITOK, CyAeOHOE IpecliefoBaHNWE BHHOBHBIX H
MpeJoCTaBICHUE BO3MEIICHUS U yCIYyT MO peabuinuranuu BceM xkeprBaM. UTo Kaca-
eTCsl HapyIIeHHH, COBEpIICHHBIX B XOJI€ PEBOJIONHUH U MOCIEJOBAaBIINH 3a HEHl mepu-
ox, To CnennaxbHBIH MOKIATUYUK PEKOMEHIYET, YTOOB KOMUCCHS MO yCTAHOBICHUIO
($axTOB, CO3JaHHAS NI pacclieJOBaHMS 3TUX COOBITHH, KaK MOXXHO CKOpee 3aBEepIIH-
7a cBOIO paboTy U YTOOBI HA OCHOBE €€ BBIBOJIOB OB HE3aMEIIUTEIBHO POBEICHBI
paccienoBaHUS M BO3OYXICHBI CyAeOHBIE MpeciIeIOBaHUS B TeX CIydasX, KOTAa 3TO
HEeo0X0AMMO, W YTOOBI KEPTBHI IMONYYIIN HalJeXkallee BO3MEIIeHne W peabunura-
nuio. YTo KacaeTcs MpeqoTBpamleHHs NHITOK, TO CIenualbHBIA NOKIATYHK PEKO-
MEHAYeT YCKOPUTH MPOBEJACHNE KOHCTHTYIHOHATBHON, 3aKOHOAATEIHbHON M aIMUHH-
cTpaTuBHOU pedopMm I oOecredeHHs 3aKpeluieHHs HaIe)XHBIX TapaHTHH MPOTUB
MBITOK ¥ )KECTOKOTO 00pamnieHus.

CrnennanbpHBIH OKJIAJYUK NPU3BIBAET MEXKIAYHApOJHOE COOOMIECTBO OKa3aTh
nomomns TyHHCY B €ro 00pb0e MPOTHB IBITOK M JKECTOKOTO OOpamieHusi MyTeM OKa-
3aHUS (GMHAHCOBOW M TEXHUYECKOU MOMJIEPKKH.
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Annex
Report of the Special Rapporteur on torture and other cruel,
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mission to Tunisia (15to 22 May 2011)
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I ntroduction

1.  The Specia Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Juan E. Méndez, conducted a visit to Tunisia from 15 to 22 May 2011, at the
invitation of the interim Government. The purpose of the mission was to look into the
violations committed during the Ben Ali regime; to assess the abuses committed during and
after the revolution (the period of 17 December 2010-May 2011); and to identify measures
needed to prevent torture and ill-treatment in the future.

2. During his seven-day mission, the Special Rapporteur met with the Prime Minister,
the Secretary of State for Foreign Affairs and other officias at the Ministry of Foreign
Affairs; the Minister of Justice and other officials at the Ministry of Justice; the Minister of
the Interior; the General Director of National Security; the Director General of the National
Guard; the Director of External Relations and International Cooperation; the Head of the
Human Rights Unit; and other representatives of the General Directorate of National
Security, the General Directorate of the National Guard, the Directorate of the Judicial
Police and the interim Government.

3. Outside of the Government, the Specia Rapporteur met with the Chair of the
National Commission to Establish the Facts of Abuses and Violations from 17 December
2011 until the Elimination of their Cause (hereinafter referred to as the fact-finding
commission); the spokesperson of the High Authority for the Achievement of the
Revolution's Objectives, Political Reform and Democratic Transition; the Chair of the
Commission Investigating Cases of Embezzlement and Corruption; and a broad range of
civil society organizations, lawyers and victims and their families. In addition, the Special
Rapporteur held meetings with the United Nations Country Team, the International
Committee of the Red Cross (ICRC) and the diplomatic community.

4.  The Special Rapporteur visited places of deprivation of liberty, and police stationsin
Tunis, Bizerte and Kasserine. In all of those places, the Special Rapporteur was able to hold
private interviews with detainees.

5. The Specia Rapporteur wishes to thank the Ministry of Foreign Affairs and the
Ministry of Justice for issuing an authorization letter providing him with unrestricted access
to all detention facilities in accordance with the terms of reference for fact-finding missions
by special rapporteurs of 1998 (E/CN.4/1998/45, annex V). He regrets, however, that
despite his repeated requests he did not receive a similar letter from the Ministry of the
Interior, although the latter orally indicated that the Special Rapporteur could visit any
place of detention of his choice.

6.  While accepting to visit some places of detention proposed by the Government, such
as the Bouchoucha detention centre, the Specia Rapporteur also sought to conduct
unannounced visits to prisons and other detention facilities. However, authorities insisted
on having the Special Rapporteur’s itinerary for visits outside Tunis; it appeared that in
Kasserine, for example, the prison authorities were expecting him when he arrived. In
Bouchoucha, the Special Rapporteur heard from detainees that the mattresses were put in
place and juveniles were separated from adult detainees just prior to his visit. While he
assumes that most preparations were well intended, they contradict the very purpose of
unannounced visits and independent fact-finding. The Special Rapporteur wishes to
emphasize that his fact-finding is fully effective only if he enjoys unrestricted freedom of
inquiry, including by conducting visits of detention without prior announcement.

7.  Due to time constraints, the Special Rapporteur selected a representative sample of
places and facilities to visit in different parts of the country. The testimonies heard shared
the same pattern and consistency, and were corroborated by forensic expertise.
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8.  The Specia Rapporteur wishes to express his gratitude to the Office of the United
Nations High Commissioner for Human Rights (OHCHR); the United Nations Country
Team, the Resident Coordinator and others involved in organizing the visit, for the
excellent assistance prior to and throughout the mission.

9.  The Specia Rapporteur shared his preliminary findings with the Government at the
close of his mission. He sent a preliminary version of the present report to the Government
in English on 3 October 2011 and a French language version on 28 November 2011.

II. Legal framework

A. International leve

10. Tunisiais party to the main United Nations human rights treaties prohibiting torture
and ill-treatment, including the International Covenant on Civil and Political Rights, the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Convention on the Rights of the Child, and the Convention on the
Elimination of All Forms of Discrimination against Women. More recently, on 29 June
2011, the interim Government ratified the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the first
Optional Protocol to the International Covenant on Civil and Political Rights, and the
International Convention for the Protection of All Persons from Enforced Disappearance.
On 24 June 2011, Tunisia ratified the Rome Statute of the International Criminal Court.
Following an assessment mission from 26 January to 2 February 2011, OHCHR opened the
first United Nations human rights office in Tunisia.

B. Regional level

11. Tunisia subscribed to the Cairo Declaration on Human Rights in Islam (1990), a
guiding document that does not require ratification. It acceded to the Arab Charter on
Human Rights (2004), without ratifying it. It is also a State party to the African Charter on
Human and Peoples’ Rights (through accession) and had ratified the Protocol thereto on
establishing an African Court on Human and Peoples’ Rights (2004).

C. National leve

12. The drafting of a new Constitution will be entrusted to the Constituent Assembly,
scheduled to be elected on 23 October 2011.

13. The Specia Rapporteur was informed of the initiative of the Ministry of Justice to
develop a draft legal framework for the harmonization of national legislation with
international human rights standards. He hopes that swift follow-up steps will be taken to
reform the national legisation to ensure its compliance with human rights standards and
implement the |egidative amendments.

14. The Specia Rapporteur was informed that the interim Government intended to revise
the statute of the Higher Committee on Human Rights and Fundamental Freedoms to bring
it into compliance with the principles relating to the status of national institutions for the
promotion and protection of human rights (Paris Principles). He notes the initia efforts to
draft a decree for establishing a national human rights institution (NHRI) and reaffirms the
need for this ingtitution to be in full compliance with the Paris Principles. However, he
regrets that since the removal from office of the newly appointed head of the Higher
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Committee in May 2011, the interim Government has not made significant progress
towards establishing the new NHRI. The Special Rapporteur notes that a new President of
the Higher Committee was appointed in late August by the interim President of Tunisia.
However, he stresses that this appointment should not be at the expense of enabling
legislation which would provide for the establishment of a NHRI in compliance with the
Paris Principles.

1. Prohibition of torturein national legislation

15. Torture is outlawed by article 101bis of the Criminal Code. The article, which was
added to the Code by Law No. 89 of 2 August 1999, stipulates that:

Any public official or equivalent found guilty of subjecting any person to torture
while in the line of duty or while conducting official business shall be sentenced to
eight years in prison. Torture means any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes
as obtaining from him or a third person information or a confession, punishing him
for an act he or athird person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind.

16. The Specia Rapporteur notes that this definition of torture is incomplete and not fully
in conformity with article 1 of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. The current legislation does not provide for victims to
pursue the crimina liability of commanders for acts of torture committed by their
subordinates. The Special Rapporteur emphasizes the importance of penalizing al acts of
instigation, consent or acquiescence of torture by public officials or other persons acting in
an officia capacity, including those who order subordinates to torture or who cover up
torture after the fact.

2. Safeguardsagainst tortureand ill-treatment during arrest and detention

17. The Specia Rapporteur notes that article 152 of the Code of Criminal Procedure
dipulates that the validity of a confession, like any other piece of evidence, if to be
admitted must be left to the discretion of the presiding judge (Cassation Criminal Decision
No. 12150 of 26 January 2005), and that the Code of Criminal Procedure renders any
confession under duress null and void and provides for possible prosecution of those
responsible for acts leading to such conditions. However, he expresses concern that in
practice there appears to be no instruction to the courts with regard to implementing the
latter rule or ordering an immediate, impartial and effective investigation if the rule is
violated. Moreover, the Special Rapporteur observes that, in practice, confessions obtained
under torture are not expressly excluded as evidence in court. He is further concerned that
there are no clear procedures in place prescribing the measures to be taken by courts should
evidence appear to have been obtained through torture or ill-treatment, in order to ensure in
practice the absolute respect for the principle of inadmissibility of evidence obtained
through torture, except against a person accused of torture, in accordance with article 15 of
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. He recommends that the State legidation provide for a means whereby an
individual could challenge the legality of any evidence, in any proceeding, plausibly
suspected of having been obtained by torture.

18. Article 13bis of the Code of Criminal Procedure limits the period of garde a vue
(police custody) to three days, with one extension for a similar duration. Police custody
comes under the oversight of the Prosecutor General, who has the sole authority to extend
the period of custody in exceptional circumstances and to order a medical examination of
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the suspect within four days. The same article makes it mandatory for the judicial police to
have a detai nee examined by a doctor upon the request of the detainee or hisrelatives.

19. Although the Prosecutor General must give reasons supported by a written statement
when authorizing extensions of the garde a vue period, the Special Rapporteur observes
that the law does not explicitly prescribe the point at which the initial period of garde a vue
officially starts.

20. The Specia Rapporteur expresses concern about the excessive length of garde a vue
during which detainees do not have access to alawyer. In addition, given the practice of the
past regime and the fact that ill-treatment normally happens prior to the registration of
police arrest, the Special Rapporteur expresses concern about the period of deprivation of
liberty soon after arrest and before the detainee is officially acknowledged to be in garde a
vue, as it is during this period when the basic safeguards are generally not provided for in
practice. In this regard the Special Rapporteur welcomes the expressed intention of the
authorities to allow detainees immediate access to a lawyer.

3.  Complaintsand investigations of acts of torture and ill-treatment

21. Tunisian law provides for three different types of redress mechanisms for persons
aleging to have been subjected to torture or other human rights violations. legal,
administrative and national .

22. Lega redress mechanisms include the public prosecutors and their deputies,
investigating judges, sentence enforcement judges and other courts of law. According to
article 26 of the Code of Criminal Procedure, the Prosecutor General, investigating judges
and the judges of indictment office are mandated with receiving complaints and carrying
out investigations.

23. Article 342, paragraph 3, of the Code states that a sentence enforcement judge may
wish to meet with inmates or other persons in a private office and that he may wish to
examine the disciplinary record book. Inmates can also request to meet with the sentence
enforcement judge during one of his periodic inspection tours of the prison (article 17,
paragraph 7, of Law No. 52 of 2001).

24. National redress mechanisms include the Higher Commission on Human Rights and
Fundamental Freedoms, which is tasked with receiving complaints, including cases
involving acts of torture or ill-treatment. If reconstituted in accordance with the Paris
Principles, the Commission could potentially be constituted into a credible, independent
and reliable complaints mechanism.

25.  Administrative redress mechanisms include citizens' liaison bureaus at the Ministry
of Justice and at the Prisons Administration.

[11. Assessment of the situation

A. Beforetherevolution

1. Endemic practice of torture and ill-treatment

26. The Specia Rapporteur received many reports and testimonies indicating that the
Ben Ali regime was marked by widely reported cases of torture and ill-treatment. The
systematic practice of torture and ill-treatment was deeply entrenched and institutionalized
within the security sector, with torture being practiced and abetted by law enforcement
officials, the former State Security Department (DSS, also known as the “political police”),
Ministry of the Interior personnel and prison staff, with complete impunity.
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27. Torture and ill-treatment was pervasive in detention centres, particularly in the DSS.
The Special Rapporteur received testimonies and reports indicating that torture was
orchestrated by the DSS under the authority of the Ministry of the Interior and practiced by
al police forces. Certain victims were reportedly kept in custody and subjected to various
forms of torture within the Ministry of the Interior headquarters itself.

28. Inaddition, according to various sources, the use of torture intensified after the entry
into force of the counter-terrorism legidation of 10 December 2003 (Law No. 2003-75).

29. The Specia Rapporteur heard credible testimonies about a pattern of alack of timely
and adequate investigation of torture allegations by prosecutors or investigative judges.

2. Podlitical prisoners

30. The Specia Rapporteur received information indicating that the overwhelming
majority of persons convicted for politically motivated offenses in Tunisia, some arrested
under the 2003 anti-terrorism law, were reportedly sentenced by military courts to life
imprisonment after unfair trials marred by allegations of torture and other ill-treatment.

31. The Government announced on 19 February 2011 that all political prisoners had been
released and that others had been awarded conditional release or a presidentia pardon. The
Specia Rapporteur is concerned that while some of the detainees of the Ben Ali period may
have benefitted from the general amnesty,’ there is no strategy in place to hold the
perpetrators of past violations accountable and to ensure reparation and effective remedy.
No programme of remedies, including the means for as full rehabilitation as possible, were
contemplated by the interim Government at the time of the visit.

3. Impunity

32. The Specia Rapporteur was informed that complaints of torture were rarely
investigated under the Ben Ali regime.? The judiciary has reportedly been tightly controlled
by the executive branch. In the majority of cases, the investigating judge would refuse to
register complaints of torture out of fear of reprisals, and complaints lodged by victims to
the prosecution were almost always dismissed immediately.® The practice of admitting a
confession obtained under torture into evidence was widely practiced by judges. In
addition, forensic assessments generally were not conducted or, if they were, their
credibility was undermined by many deficiencies or falsified conclusions.

33. The Specid Rapporteur learned that during the period from 1999 to 2009
(September), 246 police officers were prosecuted for ill-treatment and misconduct. Out of
246 initiated prosecutions, 228 final judgments were handed down during the same period.
Reportedly, only seven criminal convictions for acts of torture and ill-treatment were
handed down against law-enforcement and prison officials under article 53 of the statute of
the Internal Security Forces.

4, Safeguards

34. Tunisian security practice has not adhered strictly to regulations requiring the prompt
registration of persons arrested, immediate notification of family members, limitation of
pretrial detention, medical examinations in response to allegations of torture, and autopsies

! Decree No. 1 of 19 February 2011. According to the Ministry of Justice, 5,200 prisoners,
including political prisoners, have been released under the amnesty.

2 See also the report of the Special Rapporteur on the promotion and protection of human
rights and fundamental freedoms while countering terrorism on his mission to Tunisia
(A/HRC/16/51/Add.2).

3 Concluding observations of the Human Rights Committee (CCPR/C/TUN/CO/5), para. 11.
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in al cases of deaths in custody. This has also been pointed out by the Committee against
Torture and the Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism.*

35. The previous regime permitted no independent oversight of places of detention, with
the exception of granting ICRC access to prisons as of 2005. After the revolution, the
interim Government opened the prisons up to external inspection by international, and some
national, human rights organizations.

B. Thesituation during and after therevolution

1. Excessive use of force and abuses committed during the revolution

36. The Specia Rapporteur received numerous accounts and eyewitness testimonies from
families of persons killed or wounded during the period December 2010 to January 2011.
Witnesses who had participated in protests in Tunis, Kasserine and Bizerte, consistently
aleged that despite the largely peaceful nature of the demonstrations, the security forces
frequently intervened with excessive use of force. According to some reports and
testimonies, the authorities used tear gas and live ammunition. Some eyewitnesses reported
snipers shooting protesters from rooftops. According to some official accounts, between 8
and 12 January 2011, police and security forces shot 21 peaceful protesters in Kasserine
and Talaaone.

37. Figures on the death toll and injuries suffered during the events of December 2010 to
January 2011, vary. According to an OHCHR report,® figures obtained from the Ministry of
Justice indicate that between 17 December 2010 and the end of January 2011, 147 persons
had died during, or in circumstances surrounding, the demonstrations, while another 510
had been injured. Several human rights organizations have reported a much higher number
of killings since the beginning of the protests. According to them, the death toll reached
approximately 400, including detainees killed in prison. The head of the fact-finding
commission told the Special Rapporteur that he estimated that the number of dead would
rise to about 200 and the injured to about 800; the final total could take up to one year to
determine.

38. The Special Rapporteur received information according to which, during the same
period, fires and other incidents in severa prisons resulted in the deaths of 72 prisoners. It
is not clear what happened in the prisons at the time. According to reports, in at least four
prisons (Monastir, Mahdia, Bourj a-Roumi and Gabés) inmates died by asphyxiation,
burns or bullet wounds following intervention by security forces. At the Bourj al-Roumi
prison the Special Rapporteur observed the damage to several cellblocks that had been held
for several weeks by the inmates.

2.  Abusescommitted after therevolution

39. On5 May 2011, a wave of new protests broke out, with hundreds of demonstrators
demanding the departure of the second interim Government. The police reacted, according
to numerous reports, with violence against journalists and protesters. Police subjected a
total of 15 reporters and photographers working for local and foreign media to beatings and
insults and confiscated their equipment. The Special Rapporteur welcomed the initiative of

4 Official Records of the General Assembly, Fifty-fourth session, Supplement No. 44
(A/54/44), para. 97 and A/HRC/16/51/Add.2, para. 22.

5 OHCHR, “ Report of the OHCHR Assessment Mission to Tunisia, 26 January—2 February
2011”7, para. 39.

GE.12-10324 9



A/HRC/19/61/Add.1

10

(@)

the Ministry of the Interior to issue a public apology and to open an inquiry into the
incidents.

40. Also in the context of these demonstrations, the Special Rapporteur heard direct
victim testimony about the arbitrary arrest and beatings of a group of young people that
included more than 20 minors. Together with about 46 adults, they were arbitrarily detained
and taken to a detention centre without any access to a lawyer or notification to their
families; they were set free at 4 am. in one of the most dangerous areas of Tunis. During
about 12 hours of detention, detention officers forced them to kneel and remain in
uncomfortable positions. The forensic examination of one of the young men was consistent
with the alegation of being beaten by several policemen.

Conditionsin places of detention

Prisons

41. The Specia Rapporteur received reports that, with an average prison population of
26,000 prisoners,® prisons and other places of detention have been heavily overcrowded.
While the recent general amnesty, conditional releases and a presidential pardon
considerably reduced the size of the prison population, the destruction of several prisons
during the revolution has reportedly contributed to continued overcrowding.

42. The Special Rapporteur observed that the conditions of prisons and detention centres
visited varied from adequate to unsatisfactory. Some areas of concern were unhygienic
conditions, including insufficient sanitation, the presence of bedbugs and other pests, poor
ventilation and lighting, and overcrowding. The Special Rapporteur heard complaints about
the irregular provision of adequate food and water, alack of privacy and insufficient family
vigits.

43. Medical centres existed; however, it seemed they were not always accessible to
detainees upon request, due to a shortage of doctors. While doctors were on duty in two
prisons visited, the Special Rapporteur heard alegations that detainees sometimes had to
wait weeks for an appointment. In the establishments visited, the Special Rapporteur
detected dreadful oral hygiene, with multiple and significant dental problems requiring
urgent treatment. The accompanying forensic expert did not detect situations of detainees
with infectious contagious diseases, such as tuberculosis.

44. The Kasserine prison was composed of a large compound with severa large
dormitory cells that have natural light and a fresh air supply through an iron grid. One of
the cellblocks was overcrowded, housing about 70 detainees in three rows of beds, with
very little space to move between the rows, athough it seemed well maintained. The
Specia Rapporteur notes that the prison provides no separation of convicted and pretrial
detainees. The prison alegedly held no minors at the time of the visit. The cellsincluded a
shower, toilet and sink. In most cases, toilets in cells were open and did not alow for
privacy. According to the prison director, the Kasserine civilian prison accommodated 277
prisoners; of these, nine were women, 176 had been convicted and the rest were awaiting
trial.

45. The Bourj a-Roumi prison in Bizerte, the oldest prison in Tunisia, was divided into
two wings. one old and one new, each housing 450 detainees. During the revolution,
detainees took control of the detention facility for several weeks; as a result, the main part

Number in penal institutions, including pretrial detainees. International Centre for Prison
Studies, World Prison Brief: Tunisia, available from
www.prisonstudies.org/info/worldbrief/wpb_country.php?country=50. The brief cites
figures provided by the Ministry of Justice of Tunisia, as at January 2011.
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of the prison was destroyed. Medical facilities were also affected. Of 32 cells, only 7 were
operationa at the time of the visit. The cells included a shower, an open toilet and asink in
a deplorable hygienic state. The poor kitchen conditions clearly affect hygiene. The cells
visited were overcrowded, housing up to 80 detainees in each, in two rows of beds, with
very little space to move.

46. According to the prison administration of Kasserine, and confirmed by detainees, the
prisoners were allowed one two-and-a-half-hour walk within the compound per day. In
Bizerte, inmates were allowed two one-hour walks each day. In both establishments, three
meals a day were served. Depending on behaviour and the sentence, detainees in Kasserine
could work in the kitchen and in maintenance and cleaning, for which they were paid a
wage. Of 277 prisoners, 30 (about 11 per cent) were employed. Inmates in Kasserine had
accessto alibrary and literacy classes.

47. In both establishments, the Special Rapporteur heard complaints about the general
visiting policy. Detainees were allowed to have one visit of 20 to 30 minutes per week.
During family visits, children under 12 were allowed direct access to their imprisoned
parent; however, for conjugal visits, specia permission was needed. Under Tunisian prison
regulations, detainees are not allowed to place phone calls. In case of emergency, the socia
assistance office can place cals on behalf of inmates.

48. According to the prison administration, each newly arrived person undergoes an
obligatory medical examination. This information, however, was not confirmed by
detainees.

49. The Special Rapporteur notes that in the majority of cases the detainees were not
subjected to forensic medical examinations following detention, while in several cases,
injuries presented clear medical evidence of torture and mistreatment. The medical
personnel are accountable to the prison administration, whereas ideally such staff should
instead report to a general public health institution. Moreover, the medical staff in the
prison did not have specific training in assessing, interpreting and documenting cases of
torture and ill-treatment.

Acts of torture and ill-treatment

50. Although most of the detainees examined at random denied being subjected to any
kind of torture or degrading treatment inside the prison establishments, in a small number
of cases, traumatic sequelae and injuries observed presented clear physical medical
evidence of the type of torture and ill-treatment inflicted (namely, physical oedema of the
scrotum, small burns on the testicles and recent scars in the anal sphincter). Several
detainees showed psychological aterations and elements suggesting depression and post-
traumatic stress and requiring appropriate neuropsychological and psychiatric assessment
and assistance, which they did not appear to receive.

51. During hisvisitsto places of detention, the Special Rapporteur observed that corporal
punishment does not seem to be widely used. According to the detention centres
management, punishment cells were no longer used after the revolution and solitary
confinement was not practiced as a means of punishment. In Bizerte, however, the Special
Rapporteur found that a group of detainees had been held, while handcuffed, in an isolation
cell for at least 15 days before being released a few minutes before his visit. The forensic
expertise of one of the detainees transferred from another prison offered evidence
consistent with his allegations of being beaten and ill-treated.

52. Innone of the prisons and detention facilities visited had any disciplinary measures or
sanctions been taken against prison staff in the recent past. The prison director in Kasserine,
for example, did not recall any disciplinary wrongdoings by penitentiary guards or his
subordinates for which disciplinary measures should have been applied.
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53. According to the prison authorities, the penalty enforcement judge visits the facility
three times a week and any detainee can meet and file a complaint with him. However,
some detainees in Kasserine and Bizerte indicated that they have never seen him, or
mentioned that they were prevented from meeting him. Some detainees mentioned that
ICRC and the Tunisian League for the Defence of Human Rights also pay regular visits.

Police custody

54. The Special Rapporteur visited the Soukra police station and the police detention
centre at Bouchoucha, which serves the Tunis metropolitan area. He also visited the
infamous DSS facility located in the basement of the Ministry of the Interior. The facility,
now closed, had been used during the Ben Ali regime for holding suspects in secret and for
subj ecting them to torture and ill-treatment.

55. The Bouchoucha detention centre was divided into two wings, holding detainees in
garde a vue. Men, about 25 at the time of the visit, were held in one large cell in one wing,
and women and juveniles were held in the second wing at the far end of the facility. A
separate quarter for elderly and ill people was empty. A corridor from the men’s cell led to
an open courtyard where detainees could walk or smoke during certain hours of the day.
There was no shower in the cell, only a sink and limited access to water for washing. The
adjacent sanitary facility was in poor condition, but detainees maintained an adequate level
of hygiene in the facility. The cell had several mattresses and blankets on the floor, but no
chair or table, and was relatively well maintai ned.

56. While the entire detention centre was generally in an acceptable physica state, the
Special Rapporteur was told that the mattresses were brought in, and juveniles were
separated from adults, only a few days before his visit.

57. Some of the detainees were new arrivals; a few were in the extended period of garde
a vue. Overall, the Special Rapporteur did not hear allegations of prolonged periods of
detention in violation of the six-day limit of garde a vue. The Special Rapporteur found that
dates of arrest, transfer to other facilities and release from custody were properly registered
and records maintained. For the most part, the registries in police stations were adequate,
although on at least two occasions the Special Rapporteur found inconsistencies in the
registering of the date of arrival of a detainee. In another case, the detainee was supposed to
be released the day the Special Rapporteur visited the premises, as the garde a vue limit had
been exceeded. In at least two cases in Bouchoucha, the names of detainees had not been
registered.

58. From detainees currently in prison, the Special Rapporteur heard consistent
alegations and testimonies about acts of torture and ill-treatment that had taken place
during the periods of arrest and interrogation. The mistreatment allegedly consisted mainly
of trauma caused by punches, kicks, slapping and, occasionally, blows with objects, and
verbal insults and threats. In at least two cases the Special Rapporteur heard allegations
about being subjected to electric shocks to the testicles and the introduction of foreign
objects into the anus.

Acts of torture and ill-treatment

59. The Specia Rapporteur heard consistent allegations that torture and ill-treatment
continues to be practiced by the police forces, in the form of beating with a stick, kicking,
slapping, burning with a cigarette, verbal abuse and threats, during the arrest and first hours
of apprehension and during interrogation.

60. The Specia Rapporteur received information and heard allegations indicating that
torture and ill-treatment take place during arrest and interrogation in one of the secret
premises allegedly used by the judicial police in Kasserine. A forensic examination of one
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detainee who aleged that he had been beaten and burned with a cigarette during the
interrogation in such a place revealed medical evidence consistent with the allegation. One
detainee described a police facility with horrific sanitary conditions where suspects were
taken for interrogation; most were severely beaten and mistreated in order to force them to
confess.

61. The Specia Rapporteur heard testimonies that during interrogation, suspects had
been kept in holding cells where the toilet was full of excrement. One detainee described
how the interrogators forced his head into the excrement-filled toilet as punishment for not
confessing to charges. In an attempt to verify this information, the Special Rapporteur
visited a police facility located near the Kasserine penitentiary that had holding cellsin a
basement that was clearly not in use at the time of the visit. A secret detention centre
alegedly used by the judicial police could possibly exist in another location, also not far
from the Kasserine prison, but the Special Rapporteur was unable to locate it.

Women in detention

62. The Specia Rapporteur observed that women and juveniles were held separately
from men and adults, respectively, both in prison and police custody. However, in
Bouchoucha he was told that juveniles had been separated from adults prior to hisvisit. The
conditions in the women’s section were considerably better than those in the men’s wings
in civilian prisons in Kasserine and in the Bouchoucha detention centre. In Kasserine,
women detainees seem to enjoy a more liberal regime than men. Inmates were alowed to
prepare their own food and had some newspapers at their disposal. Female guards were
employed for women and juvenile detainees in the places of deprivation of liberty visited.
The Special Rapporteur commends the State for temporarily releasing pregnant women
from custody to enable them to deliver in a public hospital. The Specia Rapporteur saw no
female prisonersin the Bourj al-Roumi facility.

63. The Specia Rapporteur did not receive any serious complaints regarding the
conditions or any allegations of violence from women offenders. In at least one case, he
heard that detainees feared reprisals if they complained to the Special Rapporteur. A small,
dark punishment cell was located beside the women’s cell in Kassarine and women
offenders alleged that prison wardens had used it recently as a means of punishment for
insubordination.

Prisonerson death row

64. The Speciad Rapporteur regrets that, due to time constraints, he was unable to visit
prisoners on death row. He nevertheless obtained (during and after the visit) credible
information about the conditions of some inmates sentenced to death.

65. Capital punishment is provided for in the Criminal Code (article 5). Since 1991, the
Tunisian authorities have maintained a de facto moratorium on executions and generally
commute death sentences following a decision of the official commutation commission.
The Special Rapporteur was told that the Centre for Legal and Judicial Studies of the
Ministry of Justice had been entrusted with preparing a specific study on the subject. He
was informed that, in the meantime, steps to commute the death sentences of inmates to
prison sentences continue to be taken on a case-by-case basis.

66. Inacredible report received by the Special Rapporteur, one prisoner on death row at
al-Mornaguia prison stated that, following a hunger strike he had initiated to demand that
he be alowed visitors, a privilege denied to death row prisoners, he had been held for
approximately eight months in solitary confinement in a so-called “punishment wing”
separated from other death row prisoners. He was confined to his cell for 22 hours a day.
Twice aday he was alowed one hour in the courtyard; during that time he was not allowed
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any contact with other prisoners. Seeking to remedy his situation, he sent letters to the
Minister of Justice and the Director-General for Prison Administration, to demand an
independent inquiry into the accusations against him, which he assumed formed the basis of
his isolation detention regime. The Specia Rapporteur welcomes the decision of the
Ministry of Justice to launch an inquiry into the circumstances of this case.

Theway forward

Transitional Gover nment: challenges facing the country

67. On 14 January 2011, former President Ben Ali fled the country. On 17 January 2011,
a Government of national unity composed of members of the former President’s party and
the Constitutional Democratic Raly was formed. On assuming power, the interim
Government announced the creation of two committees to advise on political and legal
reforms and to investigate corruption, as well as a commission to investigate grave
violations of human rights committed since 17 December 2010. On 27 January, after
protests demanding the removal of the agents of the former Government, the Prime
Minister announced a cabinet reshuffle and the formation of a second interim Government.
On 25 February, the Prime Minister resigned and was replaced by an interim Prime
Minister, who formed a new interim Government on 7 March 2011.

68. The current interim Government assumed its mission following decades in which the
very foundation of the rule of law and the implementation of the absolute prohibition of
torture had been absent at the judicial and executive levels. Therefore, it has come under
immense pressure to break the cycle of impunity and restore justice for past and recent acts
of torture and ill-treatment. In response, the interim Government has taken some steps
towards ensuring accountability, democratic governance and long-term reforms. However,
it faces the usual challenges of transition, and a crisis of legitimacy and leadership, as well
as public scrutiny, growing frustration, disappointment and criticism over the delayed
delivery of justice. Moreover, the “wait and see” attitude of the interim administration may
be hampering the possibility of taking bold steps to achieve justice for past abuses and
provide victims of torture with rehabilitation services.

Addressing the past and restoring justice: fighting impunity and investigating torture
claims

69. The interim Government has undertaken a series of positive steps, including
considering a reform of the State security apparatus, dismantling the so-called political
police, and reviewing national legislation to bring it into line with international standards. It
has al so pledged to remove legal obstacles to reopening the cases of homicide and torture of
the past and has dismissed a number of high- and mid-ranking officials from the Ministry of
the Interior and the Ministry of Justice.

70. The Specia Rapporteur welcomes the announcement of the Ministry of the Interior
on 7 March that it was disbanding the notorious DSS, aso known as the “political police’.
However, he notes that there is still a lack of clarity as regards the number of personnel
affected by this change, and actions to determine their possible responsibility for serious
crimes against human rights have not been made public. The Special Rapporteur was told
by officials, including the Director General of Police, that members of the former DSS have
not been excluded from the security forces but rather redeployed to other police units. He
also heard alegations and observed widespread frustration that some elements of the
security forces and former officials who may be responsible for violations of human rights
have not been barred from politics.
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Investigating torture claims of the past

71. The Specia Rapporteur has learned that some prominent members of Ben Ali’'s
regime have been arrested and face trial, including a former Minister of the Interior, severa
senior officials, and members of the presidential security guard. The interim Minister of the
Interior informed the Special Rapporteur that 66 security officials had been arrested, 7
persons in the highest ranks prosecuted, and 42 officials were either forced to retire or
retired voluntarily. However, the Special Rapporteur received no information as to specific
cases launched, the status of the investigations, or proceedings or disciplinary measures
imposed.

72. On 21 February 2011, the interim Government issued an international arrest warrant
which sought the extradition of Ben Ali and family members from Saudi Arabia. In
addition to charges of money laundering and the possession of unlicensed weapons, the
interim Government charged Ben Ali and his wife with “plotting against the interna
security of the State”, including the “instigation of disorder, murders and looting”. On 20
June, Ben Ali and his wife were tried and convicted in absentia for the first of the
corruption charges. By all accounts, the trial was cursory and summary and no serious
attempt was made to alow for an examination of possible exculpatory evidence or legal
defences. Subsequent trials on 4 July and 10 August handed down sentences for 23 other
defendants from Ben Ali’sinner circle.

73. The Specia Rapporteur expects that Tunisia will investigate, prosecute and punish
the cases of torture that happened under the Ben Ali regime, including the prosecution of
the highest authorities if the evidence warrants it. For that reason, he looks forward to
prosecutions for torture and other human rights violations, in addition to corruption. On the
other hand, it must be emphasized that such prosecutions and trials must meet high
standards of fairness. In that regard, the initial cases against Ben Ali and other leaders, as
described above, raise serious questions. The Special Rapporteur believes that trials in
absentia are at least suspect from the perspective of international standards, although not
necessarily unlawful if appropriate guarantees have been provided. However, the first
exercise of in absentiajurisdiction against Ben Ali in Tunisiaraises legitimate concerns.

74. The Special Rapporteur insists that the trial of Ben Ali and of all those connected to
the crimes of his dictatorship must be in compliance with internationally recognized fair
trial standards.

Challenges

75. The Special Rapporteur has learned that several hundred cases relating to torture and
ill-treatment committed during the Ben Ali regime were filed with the Prosecutor’s office.
The legacy of the dependence of the judiciary on the executive and the lack of response
regarding the status of their complaints have triggered some disgruntlement among the
victims. The Special Rapporteur regrets that there is no clear strategy or timeline for
addressing the huge backlog of cases and preserving the evidence of torture and abuse
subject to adjudication as a matter of transitiona justice. Furthermore, no officia or
institution seems to be in charge of these cases, nor of informing the public about the status
of the complaints. The judiciary and the Prosecutor’s office currently lack the capacity to
process the volume of cases of torture and ill-treatment. Moreover, there does not seem to
be aplan to provide legal assistance to victims interested in filing complaints.

76. A general mood of dissatisfaction with the remedial efforts prevails, coupled with
frustration with the lack of public information as to the charges and status of those arrested
and subjected to trial. The Specia Rapporteur also heard consistent allegations that some
representatives of the previous regime and high-ranking officials who have been
responsible for perpetrating torture are still at large. The fact that some hold positions of
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power continues to jeopardize efforts to reform the entire system, and generates public
frustration regarding accountability.

77. The Specia Rapporteur is aware of discussions under way to create comprehensive
justice mechanisms, such as a truth-seeking commission tasked with addressing the
violations of the past and the legacy of torture and other abuses committed during Ben Ali’s
regime. As in other transitions to democracy, Tunisia is faced with the fact that cases
accumulated over years might be neglected, as the judiciary is overburdened with the task
of dealing simultaneously with the cases stemming from the Ben Ali regime, cases from the
revolutionary period, new cases and ongoing reforms. Some interlocutors strongly
supported the establishment of an ad hoc tribunal or another transitional justice mechanism
to deal primarily with the cases of the past regime.

Addressing abuses committed during the revolution

78. The fact-finding commission looking into the recent violations is tasked with
investigating all “excesses and violations that took place since 17 December 2010”. The
commission is mandated to investigate, to aert and inform the Public Prosecutor, and to
encourage victims and their relatives to file complaints. It has neither judicial nor
prosecutorial roles, and cannot interfere with, replicate or supplant the institutions of
criminal justice, nor can it determine compensation for victims. Cases that come to the
attention of the commission are registered in accordance with the principle of
confidentiality and referred to the judiciary for criminal investigation and prosecution. At
the end of its mission, the commission will report to the President and to the public and
submit its findings to the judiciary. Any relevant evidence, such as death certificates and
medical records, is forwarded to the office of the Public Prosecutor. At the time of the visit
of the Special Rapporteur, the number of complaints received stood at 1,322, out of which
210 were cases of death and 714 were cases of injuries. About 200 cases were reportedly
under adjudication.

79. At the time of the visit, the investigations led by the President of the fact-finding
commission had implicated 12 unnamed senior officials allegedly responsible for violations
committed after 17 December 2010. In addition to information on cases received, the fact-
finding commission intends to formulate forward-looking recommendations, one being that
the commission be transformed into a truth, reconciliation and justice mechanism.

Challenges

80. The Specia Rapporteur recognizes that the fact-finding commission seems to have
approached its work in a thorough and systematic manner. It has requested from
prosecutors in each governorate reports of cases in process that relate to its mandate.
However, the ability of the commission to subpoena and obtain documents held in public
agencies is uncertain. Another source of frustration is the lack of information available to
victims and the public about the status of investigations and the pace of prosecutions. The
president of the commission has held at least four press conferences since its inception and
the establishment of a website was planned to provide public access to information about
the commission and its progress. However, there was no indication of when an authoritative
report of the commission’s findings was to be expected. In response to criticism for the lack
of progress and transparency, the commission emphasized the need for sufficient time to
ensure fair and compl ete i nvestigations.

81. The Specia Rapporteur was told that, as some police officers are subject to military
jurisdiction, some cases had been forwarded by civil judges to military courts. That practice
contributes to confusion as to the role and function of law-enforcement officials and of the
military, and it complicates the development of atruly civil police.
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Redress, reparation and compensation

82. Regarding victims of violations committed during the revolution, the Special
Rapporteur welcomes the initiative of the interim Government to grant symbolic
preliminary compensation to victims of the revolution and their families in the amount of
20,000 Tunisian dinars in the event of a death, and 3,000 Tunisian dinars in the event of an
injury. While this measure is encouraging, it is unclear how the amount of compensation
was determined, whether it is adequate, how the victims were identified, which
methodologies were used to determine varying degrees of injury, how material damages
and commensurate awards were quantified, and how proof can be established in the
absence of a forensic examination or medical certificate. Moreover, at least one autopsy
report examined by the forensic expert was of avery low quality.

83. In many cases, victims and survivors have rejected the token compensation,
emphasizing instead the need for accountability and the prosecution of offenders as the
priority among the elements of their right to reparations. Severa officials told the Special
Rapporteur that these compensation awards are intended to be symbolic and that other
forms of redress and reparations will be provided through the appropriate legal process.

84. The Specia Rapporteur believes that it is imperative to provide reparation and
rehabilitation to victims of the past regime. However, he has received reports and
testimonies indicating that efforts to that end are hampered by the lack of infrastructure and
a sufficient legal framework. The public health system of Tunisia reportedly does not have
any specialized services that could provide medical, psychological or socia rehabilitation
for primary and secondary victims of torture.

Establishing an effective framework to prevent torture and ill-treatment

85. The Special Rapporteur welcomes the high-level consensus across the political
spectrum in Tunisia on the need to abolish torture and ill-treatment and break the cycle of
impunity in order to move forward. In this respect, the Special Rapporteur again
emphasizes the critical role of an independent judiciary in restoring justice and
accountability for past abuses committed by the previous regime and those abuses
committed during the revolution and in its aftermath.

86. Severa officials told the Specia Rapporteur that the practice of torture and ill-
treatment has decreased following instructions reportedly sent by the highest officials of the
security services. He also heard, however, credible testimonies that beatings of detainees
upon arrest or within the first hours of pretrial detention and during interrogation continue
in this transitional period.

87. The Specia Rapporteur welcomes the abhorrence of torture and the commitment to
eradicate it expressed at al levels of the interim Government. In particular, he welcomes
the circular on preventing torture in prisons that was being prepared at the time of his visit
and that was to be distributed to all prison administrators. The Special Rapporteur calls
upon al law enforcement bodies and security forces to unconditionally adhere to the
principles of the prohibition of torture and ill-treatment. He also requests the authorities to
exert a concerted effort to ensure that these instructions reach the very top of the chain of
command and ensure that no law-enforcement agents are exempted from criminal liability
for acts of ill-treatment or torture committed by them or their subordinates. The Special
Rapporteur is of the view that, in order to build the peopl€e's confidence in law-enforcement
institutions, measures taken to counter abuses, redress injustices and offer remedies and
reparations should be communicated openly and transparently.

88. The Specia Rapporteur is of the opinion that authorities must ensure comprehensive
structural and legidative reforms to guarantee effective safeguards, including access to a
lawyer during the first hours of apprehension and unimpeded access to an indictment judge
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while detained. Independent and democratic oversight of the security services is necessary
to avoid a relapse into past practices of torture and ill-treatment. A thorough and fair
performance review for every law-enforcement agent should be conducted with a view to
vetting and disqualifying those known to have committed abuses and to restoring the public
confidence and trust in security forces.

Conclusions and recommendations

Conclusions

89. The Special Rapporteur welcomes the willingness of the interim Government to
cooper ate with his mandate with a view to eradicating torture and ill-treatment and to
ensuring that the roadmap to justice is laid down at the earliest possible stage
following the downfall of the Ben Ali regime. The current transition represents an
historic opportunity to begin to establish accountability, to ensure reparations to
victims and to institutionalize safeguar ds.

90. Theratification of several international human rightsinstruments, including the
Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment and the initiative of the Ministry of Justice to
develop a draft legal framework for the harmonization of national legidation with
international human rights standards are a manifestation of good will and
commitment to reform the legal system of Tunisia.

91. The Special Rapporteur welcomes the expressed intention of the Ministry of
Justice to amend the definition of torture contained in the Criminal Code in order to
bring it into full conformity with article 1 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, and the intention of
the authoritiesto provide detainees with immediate access to a lawyer during the first
hours of detention and police custody. He calls on the Government to ensure that the
absolute prohibition of torture is included in the Constitution, both in its preamble
and as a binding provision.

92. Given the lack of effective safeguards during arrest and interrogation, persons
deprived of their liberty are extremely vulnerable to torture and ill-treatment. The
Special Rapporteur concludes that although the practice of torture and ill-treatment
has decreased, incidents of torture and ill-treatment continue to occur during arrest,
whilein custody and during interrogations.

93. The Special Rapporteur notes that conditions in certain wings of the Bizerte
prison amount to inhuman and degrading treatment. In the Kasserine prison and in
the Bouchoucha detention centre for inmates in garde a vue, the conditionsin general
appeared to be in line with international standards. However, the limited access to
medical, dental and psychiatric services remains of concern in practically all places
visited.

94. The Special Rapporteur observes that although the legislation provides for
various complaints mechanisms, essentially from within the judicial apparatus
(A/HRC/16/51/Add.2, para. 27), the fact remains that these mechanisms are marred
by allegations of a lack of independence and ineffectiveness and that the complaints
are essentially addressed to the same body alleged to have perpetrated the ill-
treatment. Such circumstances jeopardize their public credibility, making them de
facto non-functional. In addition, the Special Rapporteur notes that, in practice,
access to the sentence enforcement judge is either not granted or substantially
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delayed. The Special Rapporteur further observes that prisoners are not necessarily
or sufficiently informed of their rights to make a complaint and that there are no
mechanisms in place to protect the complainants against reprisals by the prison
administration.”

95. The Special Rapporteur notes that the judicial system faces a great challenge to
deliver justice for past cases as quickly as possible while conducting effective and fair
investigations. He also recognizes that the severe shortfall of professional human
resources and technical capacity pose obstacles to the possibility of completing
criminal investigations in complex cases. The Special Rapporteur believes that silence
and lack of transparency about these limitationstrigger frustration with and mistrust
of the system.

96. While welcoming the closur e of the basement on the premises of the Ministry of
the Interior, the Special Rapporteur calls upon the Government to ensure that the
interrogation rooms within the headquarters of the Ministry of the Interior are
dismantled, and that the secrecy and the legacy of this building and the evidentiary
legacy of the torture facilities is finally revealed to the public. Such measures will be
essential among the steps the Ministry of the Interior will have to take to rebuild its
publicimage and trust.

97. While welcoming the dissolution of the so-called political police, and the arrest
and ongoing trial and prosecution of several security officers, including high-ranking
officials, the Special Rapporteur remains concerned that members of the State
Security Department known to be responsible for human rights violations have been
reintegrated in the system.

98. While welcoming the work of the fact-finding commission, the Special
Rapporteur calls on the authorities to ensure that the misperception that the
commission somehow supplants the judicial process of determining responsibility
and/or liability for violationsisaddressed and that the public knowswhen the findings
of the commission will bereleased.

B. Recommendations

99. In a spirit of cooperation and partnership, the Special Rapporteur recommends
that the Government, with the assistance of the international community (the United
Nations and other actors), take decisive steps to implement the following
recommendations.

1. Impunity
100. The Special Rapporteur recommendsthat the Gover nment:

@ Take further measures to expedite investigations into incidents of
excessive use of force, acts of torture and ill-treatment committed during and after the
revolution; ensure that those responsible for excessive use of force are held
accountable and that victims and their families are provided with effective redress
and reparative measures, including compensation and rehabilitation; ensure the
participation of victimsin judicial proceedingsand in thereparation process;

The Special Rapporteur was told that if a detainee wishes to lodge a complaint, heis
provided with paper on which to write the complaint, which is then submitted to the prison
administration.
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(b) Undertake prompt and thorough investigations of all cases of torture
committed during the Ben Ali regime and launch public prosecutions immediately
and conclude them without delay, where the evidence warrants it; ensure public
acknowledgment of the plight of the victims, including the facts and acceptance of
responsibility; apply judicial and administrative sanctions against perpetrators,
publicly apologize; ensure that victims and their families are provided with
rehabilitation and reparation;

(© Ensurethe removal of legal obstaclesto reopening past cases of homicide
and torture, and preserve the evidence of torture and abuse subject to adjudication,
and preserve the evidence gathered from the victims of the past regime; ensure
additional guarantees that no evidence of human rights abuses is tampered with or
destroyed and that investigations into all killings follow the methods set out in the
Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions;®

(d) Ensure adequate legal aid for those victims of torture or ill-treatment
who lack the necessary resources to bring complaints and make claims for redress,
and make available to the victims all evidence concerning acts of torture or ill-
treatment upon request;

(e Enact legidation specifically providing a victim of torture with an
effective remedy and the right to obtain redress, including compensation and as full
rehabilitation as possible;

()] Reassess the amount of symbolic compensation to reflect varying degrees
of injury, the quantification of material moral damages resulting from the physical
and mental harm caused, and how the evidence will be established in the absence of a
forensic examination or medical certificate; establish concrete mechanisms and
programmes to provide all victims with rehabilitation, including relevant
infrastructures within the Ministry of Health, or through the funding of private
medical, legal and other facilities, including those administered by NGOs specialized
in providing medical, psychological, and social rehabilitation;

(@ Consider bilateral direct funding for civil society organizations assisting
victims and their family members, as well the establishment of specialized services
within the national health system. The United Nations Voluntary Fund for Victims of
Torture is invited to consider requests for assistance by non-governmental
organizationsthat work to ensure that per sons who have been tortured have accessto
medical care and legal redress,

(h) Restore the public image of the judiciary by immediately instituting
measures against endemic and institutionalized corruption of the judiciary and
ensuring judicial independence; increase the current capacity of the Ministry of
Justice and develop a strategy to deal with the backlog of cases;

0] Encour age close cooperation between the judiciary and the fact-finding
commission, and ensure that the population is awar e that the Commission has neither
judicial nor prosecutorial roles, and that it is not a redress or reparation body;
publicize the expected release date of the Commission findings;

(D] Ensure that the fact-finding commission’s findings and
recommendations are published and disseminated widely, and that the confidential
information on suspected perpetrators is transferred to the relevant prosecution
authoritiesfor further investigation and holding them accountable.

8 Economic and Social Council resolution 1989/65, annex.

GE.12-10324



A/HRC/19/61/Add.1

GE.12-10324

Conditions of detention
101. The Special Rapporteur recommendsthat the Gover nment:

@ Strengthen efforts to improve detention conditions, in particular with a
view to providing health care, improving the quality of food and ensuring the
separation of minorsfrom adultsand of pretrial prisonersfrom convicts;

(b) Introduce independent and effective complaints mechanisms within all
places of detention and ensure that all detainees have unimpeded and unsupervised
access to the enforcement judge upon request, that any complaints are followed up by
independent investigations, and that complainants do not suffer any reprisals.
Complaints mechanisms must be made known and accessible to the public, including
to persons deprived of their liberty, through telephone hotlines or confidential
complaints boxes in detention facilities.

Safeguards and prevention
102. The Special Rapporteur recommendsthat the Gover nment:

)] Have the highest authorities, in particular those responsible for law
enforcement activities, declare unambiguously that they will not tolerate torture or
similar ill-treatment by public officials and that those in command at the time abuses
are perpetrated will be held personally responsible for them;

(b) Encourage judges and prosecutors to routinely ask persons arriving
from police custody how they have been treated, and to order an independent medical
examination in accordance with the Istanbul Protocol if they suspect that detainees
have been subjected to ill-treatment; an ex-officio investigation should be initiated
whenever there are reasonable grounds to believe that a confession was obtained
through torture and ill-treatments;

(© Ensure that safeguards during arrest and detention, such as rules
governing warrants and access to a lawyer, are guaranteed in practice; amend the
legidation to reduce the lawful duration of garde a vue to a maximum of 48 hours and
ensure that access to a lawyer during the garde a vue period is provided for in law;
ensure that a mandatory independent medical examination is conducted upon a
detainee’s arrival in prison; shift the burden of proof to prosecution, to prove beyond
reasonable doubt that a confession was not obtained under any kind of duress; and
consider video and audiotaping interrogations;

(d) Ensure that legislation concerning evidence to be adduced in judicial
proceedings be brought in line with the provisions of article 15 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
so as to explicitly exclude any evidence obtained through torture, and that persons
convicted on the basis of such evidence are acquitted and released;

(e Ensurethat medical staff in places of detention are independent from the
organs of justice administration, by transferring them from the Ministry of Justice to
the Ministry of Health; provide training for the forensic medical services in the
medical investigation of torture and other forms of ill-tr eatment;

()] Establish an effective national preventive mechanism (NPM) in full
compliance with the Paris Principles by either designating the national human rights
institution as an NPM, or establishing a separate independent NPM in accordance
with the Optional Protocol to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment;
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(o)) Ensure that security forces and other law-enforcement officers are
trained and act in accordance with the Code of Conduct for Law Enforcement
Officials and the Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, provide systematic training programmes and awareness-
raising campaigns on the principles of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment for public security
personnel, legal professionals and thejudiciary;

(h) Complete the ongoing reform and restructuring of the State security
apparatus, and publicly announce the break with the previous regime by ensuring a
comprehensive vetting process encompassing the Ministry of the Interior and the
Ministry of Justice and by excluding all perpetrators of human rights violations from
the security apparatus and bringing them to justice.

103. The Special Rapporteur requests the international community to support the
efforts of Tunisia in implementing these recommendations, in particular in its efforts
to reform itslegal system, to establish a preventive framework against torture and ill-
treatment and to provide appropriate training for police and prison personnel.
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