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Summary note of the online discussion on the draft basic
principleson theright to an effective remedy for trafficked
persons

Introduction

1. From 2 to 21 February 2011, the Special Rapporteur on trafficking in persons,
especially women and children, Ms. Joy Ngozi Ezeilo, launched an online discussion forum
at the UN.GIFT.HUB website (http://www.ungift.org/knowl edgehub/) to solicit inputs from
experts and stakeholders on the “draft basic principles on the right to an effective remedy”.
These principles are intended to serve as a useful guidance for States and practitioners on
the content and scope of the right to an effective remedy for trafficked persons and also as
indicators of the minimum obligations of Statesin the realization of thisright.

Summary of the discussion
2. The main topics discussed were:

e Content of theright to an effective remedy

Integration of gender perspectivesin ensuring remedies for trafficked persons
o Identification of trafficked persons

e Notion of restitution

e Regular residence status

e Rehabilitation, recovery and reintegration

e Remediesfor trafficked children

e  Compensation funds for trafficked persons

e  Cooperation between States and civil society organizations

e Content and format of the draft basic principles

Content of the right to an effective remedy

3. Drawing on various international, regiona and national instruments, one participant
took the view that “the principles that should underlie all protection policy and remedies to
protect the rights of trafficking victims’ include “the right to: safety and protection;
individual identity; privacy and confidentiality; dignity; information; services; justice;
normality; participation; decision making; and, freedom of movement”. He cited “the
Cambodian Policy and Minimum Standards for the Protection of the Rights of Victim of
Human Trafficking” as a good example of upholding these rights through the various stages
of the protection response, namely: victim identification; crisis intervention; referral;
reception; case planning; assessment; recovery; reintegration; follow-up; and, case closure.

4, There was general consensus among the participants that the appropriate form of
remedy may differ from individual to individual, as trafficked persons have “individual
needs and require individually tailored responses’. A “one size fits al” approach is not
applicable, as “individuals will be affected in very different ways and their recovery and
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reintegration will differ depending on their experiences, background, resilience, support
network and environment. Some may just need access to universal/generic services while
others will require specialist support”.

5. Asked whether “rehabilitation / recovery” should form part of the right to an
effective remedy, there was general consensus that rehabilitation / recovery is one of the
essential components. One participant commented that “for some victims in particular, the
provision of medical, psychological and social services is critical to their recovery”. A
number of participants expressed views that a remedy is more than just money. Thus, while
monetary compensation may be an important remedy, it is by no means the only
appropriate response.

Integration of gender perspectivesin ensuring remedies for trafficked persons

6. One participant elaborated on how gender discrimination leads to extreme financial
deprivation of women and girls, which in turn leaves them vulnerable to be exploited and
abused. Women and girls often experience gender-based social exclusion and
discrimination, which reduce their chance of obtaining education and prospects of adequate
income generation. Further, “young girls and women who have received little, if any,
education have no comprehension of their rights’. In her view, “all these dynamics play
into the hands of traffickers who are able to easily deceive and control.”

7. One participant discussed barriers to access to justice for women and girls, which
include “cost of litigation to seek remedies, proximity and complexity of the justice system
and high potential to face stigma”. “Social expectations from women and family pressure”
were also cited as an obstacle to women pursuing justice. The same participant stressed
that remedies that will not compromise on protection for women should be provided, and
“opportunities to secure monetary compensation should also be strengthened in view of oft
financial dependency of victim on trafficker(s)”.

8. Another participant commented that in addition to gender, consideration of other
factors such as cultural diversity, urban-rural divide, difference among generations, cultural
and linguistic minorities, requires particular attention.

I dentification of trafficked persons

9. In reference to the provision in the draft basic principle which provides that “the
identification and formal recognition of trafficked persons as such, is an essential pre-
requisite for the realization of the right to aremedy” (principle 5), one participant noted the
difficulty in ensuring that the international definition of “trafficked person” is applied
consistently to alow such identification and recognition. For example, she noted an
example in New Zealand where an interna victim of trafficking is not recognized as a
trafficked person. Further, she noted that trafficked persons are often misidentified, asit is
often easier and less resource intensive for law enforcement authorities to treat them as
irregular migrants and detain or deport them, rather than to recognize them as trafficked
persons.

Notion of restitution

10. The participants recognised that the term “restitution” gives rise to interpretative
difficulties in the context of trafficking. As one participant noted, “restitution typically
refers to the return of something to its rightful owner, payment of compensation, and
restoration”. Thus, if “restitution” is taken to mean “efforts amed at the return of
something (or someone) to its (their) previous condition”, then “restoration to such a point
as preceding their last experience of human trafficking, will only render them vulnerable to
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further exploitation”. The participants agreed that simply sending a person who has
survived trafficking back to hig’her origina state would not be a form of effective remedy.
One participant described it as being “tantamount to placing them back to an
‘imprisonment’ of a different kind”.

11.  In this context, the same participant noted wide dimensions of one’'s well-being,
guoting Amartya Sen who described well-being as “the freedom of individuals to live alife
that allows them to fulfil their capacities, to have sufficient available resources to be able to
enjoy a healthy life, to have access to knowledge and the freedom to interact socially and
contribute expression and thought”.

Regular residence status

12. The participants agreed that trafficked persons should be provided with regular
residence on a short- or long-term basis, as it is difficult to access remedies if they are at
risk of deportation. The participants aso seemed to agree that permanent residence in the
destination region / country should be a remedy in itself, not dependent on legal
proceedings. Where trafficked persons are at risk of being re-trafficked or do not wish to
return to the country of origin, “having the option of staying would be a significant step in
their healing”.

Rehabilitation, recovery and reintegration

13. One participant commented that effective remedies with regard to
rehabilitation/recovery and reintegration should primarily focus on building upon the
strengths already present within the person; what he/she needs in order to rebuild his/her
life to a point where he/she is able to re-enter and begin once more to actively participate in
their community of choice. It isa process where the best interests of the survivor should be
placed at the centre, and thus “any options explored with regard to rehabilitation and
recovery will take into account the person’s wishes, hopes and aspirations, and will also be
fully aware of, and respect, differences of gender and cultural understandings’.

14.  To ensure rehabilitation/recovery, one participant took the view that as an absolute
minimum, States should, without delay, provide access to: “secure shelter; food and
clothing; access to supportive personnel who will assist and guide the person (ideally a
locally based NGO); information and legal representation which takes into account the
person’s first language and cultural background; and access to hedth services, and
monetary support”.

15. In this connection, the same participant stressed the important role of “an
appropriate reflection delay period” in ensuring recovery. She stated that “the length of this
period should take into account the person’s individual needs, such as access to health
services/counselling, legal and professional advice, so as to ensure adequate time to fully
support areturn to health and wholeness’.

16.  Inresponse to the question as to what the guiding principles should be in providing
services to assist recovery of trafficked persons, one participant questioned whether there is
a need for new guidelines or it is more appropriate to make better use of existing
instruments and guidelines. In this connection, the participant made a reference to the
UNICEF Guidelines on the Protection of Children from Trafficking and the ILO child-
friendly standards and guidelines on the recovery and integration of trafficked children.

17.  Another participant suggested the following guiding principlesin providing services
to assist recovery of trafficked persons:

e Placing people at the heart- Adopting a ‘people centred” approach which
consistently places the wellbeing and best interests of the person first.
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Respecting the sovereignty of the individua - Ensuring that all available
rehabilitation/recovery services are both self directed and empowering. Whilst
acknowledging some guidance may be initially necessary, nonetheless survivors of
trafficking need to have some control over decisions made and be able to implement
choices with regards to their rehabilitation.

o Celebrating the uniqueness of each person. An acknowledgment that each person’s
road to recovery is unique, whilst there may be similarities in trafficking, each
person’'s experiences, set of circumstances arising from being a victim, and now a
survivor, isdistinctive.

o Respecting and treasuring each person’s distinctiveness. Recognising and valuing a
person’s identity beyond being labelled as ‘victim’, including their cultural
background, beliefs and current worldview, as a fundamental right.

e A focus on optimal heath and wellbeing. Adopting a healing process that is
deliberately holistic in approach and takes seriously the whole needs of a person,
and not simply his/her physical requirements.

e Building community. Part of the journey towards recovery will necessitate a
process of rebuilding life after being victimised. Survivors of trafficking need,
above dl, to have hope and real opportunities to re-engage in a community, to
rebuild, in some cases, family relationships, whilst for others it may mean
opportunities for education, employment and safe shelter that is not necessarily
back in their home country, although for some, this well may be the case.”

Remedies for trafficked children

18.  One participant discussed the remedy of “reintegration assistance” for children,
which “typically includes some or all of the following remedies: preventing stigmatisation;
education; training and employment; legal support; medial/health care; socia services,
psychological services’.

19. Drawing on the provision of reintegration and decision pertaining to placement of
the child, the same participant quoted the following principles of Reimer et al (2007) which
could guide the provision of remedies for trafficked persons:

e Do no harm' and ‘the best interests of the child’ as the primary principles
(2007:40); and

e Additional seven principles. 1) Protection is paramount; 2)A child remains a
family’ s responsibility; 3) Family is best for a child; 4) Individual case management
that respects the rights and wishes of the child and alows for flexible use of
resources; 5) In order to facilitate eventual reintegration to society, alternative care
facilities should ‘normalise’ the life of children in care as much as possible; 6)
Specialise and complement: do what you do well but don’t try to do it al; 7)
Expectations for success should be moderated by local realities’ (2007:43-46).

20.  Another participant echoed the view that the primary principles should be “do no
harm” and “the best interests of the child”, which require “individual responses that are
culturally appropriate, working with family and community, not just the child, building
children's resilience not just focussing on the harm caused”.

Compensation funds for trafficked persons

21.  One participant noted that a Trafficked Person Compensation Fund, financed by
proceeds of the crime of trafficking, should be established. On the other hand, another
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participant questioned whether it may be appropriate to argue for a fund specifically
dedicated to trafficked persons. In hisview, “[i]n States that do not yet have such funds for
any who have been harmed by crime, to isolate for specia attention those who have been
trafficked may backfire politically unless there is a very strong moral case for specia
treatment”. Commenting specifically on the third point of Principle 6 of the draft basic
principles, the participant suggested that for the time being, the following phrase should be
deleted: “through a dedicated fund or, where appropriate, through effective and non-
discriminatory access to funds established to compensate persons for harms suffered under
international human rights law”.

Cooperation between Sates and civil society organizations

22.  Some participants commented on the important role of civil society organizationsin
providing assistance to trafficked personsin seeking redress. Further, they highlighted the
need for close cooperation between States and civil society organizations.

Content and format of the draft basic principles
23.  One participant recommended that the draft basic principles include:

o A preamble that restates the recognition of trafficking in persons as a crime and that
victims are entitled to aremedy under international law;

o References to other international conventions and guidelines which are relevant to
the right to an effective remedy of trafficked persons;

o A brief summary of the components of an effective remedy; and

e Gender dimensions to access to remedies, such as non-discrimination on the basis
of sex and specific gender-related barriers to access to justice.
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