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Explanatory note
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INTRODUCTION

1. The present revision of the Secretariat study on
permanent sovereignty over natural wealth and re
sources is submitted to the General Assembly in ac
cordance with the terms of its resolution 1720 (XVI)
of 19 December 1961, by which the General Assembly,

"Recallillg its resolution 1314 (XIII) of 12 De
cember 1958,

((Desiring to promote the strengthening of per
manent sovereignty of peoples and nations over their
natural wealth and resources,

"1. Expresses its tha1zks for the revised study
on the status of permanent sovereignty over natural
wealth and resources, prepared by the United Nations
Secretariat ;1

"2. Requests that arrangements be made speedily
for the printing of that study, together with the
report of the Commission on Permanent Sovereignty
over Natural Resources,2 so that these documents
may be available to all who wish to consult the use
ful'information they contain;

"3. Decides that the United Nations work on
permanent sovereignty over natural wealth and re
sources shall be continued and recommends that
priority be given for discussion of this matter in the
Second Committee at the seventeenth session of the
General Assembly."
2. \Vhile the history of the discussions relating to

the question of permanent sovereignty over natural
wealth and resources in the General Assembly and its
organs has been dealt with in a document3 submitted
to the Commission at its first session, it is pertinent
to recall here the terms of General Assemblv resolu
tion 1314 (XIII) of 12 December 1958: entitled
"Recommendations concerning international respect for
the right of peoples and nations to self-determination",
hy which the Commission was established.4

3. The operative part of the resolution in question
reads, in part, as follows:

((The Gelleral Assembly,
((

"1. Dcei.des to establish a Commission composed
of Afghanistan, Chile, Guatemala, the Ketherlands,
the Philippines. Sweden. the Union of Soviet So
cialist Republics. the United Arab Republic and the
United States of America to conduct a full survey
of the status of this basic constituent [the right of
peoples and nations to permanent sovereignty over
their natural wealth and resources] of the right to
self-determination, with recommendations, where
necessary. for its strengthening, and further decides

'A/AC97/5/Red and Corr.1-2 and Add.1.
2 E/3511.
• A/:\C9i/1.
• It m;:y al"n be noted that the General Assembly. by reso

lution 1;:;15 (~\Yl of 15 Dec. 1960 on the item "Concerted
action for economic development of economically less de
veloped rountries". recommended, ill/,'r alia.

", .. that the sovereign right of every State to dispose of
its wealth and its natural resources sho:l1d be re>pected in
conformity with the rights and duties of States under inter
national law;" (see also sect. E of chap. V),

3

that, in the conduct of the full survey of the status
of the permanent sovereignty of peoples and nations
over their natural wealth and resources, due regard
shall be paid to the rights and duties of States under
international law and to the importance of encourag
ing international co-operation in the economic devel
opment of under-developed countries ;".
4. At its second session, held from 16 February

to 17 March 1960, the Commission had before it the
Secretariat's Preliminary Study on Permanent Sov
ereignty O'l:er Natural ~Vea/th and Resources (AI
AC.9715). After considering that document, it adopted
a resolutionS the operative part of which reads, in part,
as follows:

((The Commission on Permanent Sovereignty over
Natural Resources,

"
"2. Requests the Secretary-General, taking into

account the views expressed by the members of the
Commission at this session, to:

"(a) Im'ite Member States and specialized agen
cies to verify the material in the preliminary study,
and to submit additional pertinent information, with
regard to matters within their respective jurisdic
tions;

"(b) Prepare, not later than 15 March 1961, in
the light of such submissions, a revision of the study
for consideration bv the Commission at its next
session; ,

"(c) Include in the revised study appropriate
references to United Nations decisions, reports and
studies relating to rights and duties of States under
international law and to international co-operation
in the economic development of under-developed
countries;

"3. Expresses the hope that Member States
which have not yet already done so would as soon
as possible submit the necessary information on the
status of permanent sovereignty over natural wealth
and resources within their respective jurisdictions."
5. In preparing the first revised study (A/AC.97I

SIRe,'. 1). the Secretariat was guided by the views ex
pressed by members of the Commission at its second
session and. in particular, by the summary of these
views set forth in the progress report submitted by the
Commission to the Economic and Social Council at its
nventy-ninth session (E/3334) , of which the Council
took note by resolution 754 (XXIX). Special con
sideration was given to the wishes of some members
of the Commission that the revised studv include more
factual information on sovereignty over natural re
sources in the less developed countries and in Non
Self-Governing Territories.

6. At its third session. held from 3 to 25 )lIav
1961. the Commission had before it the above-meri'
tioned revised studv of the Secretariat. After considera
tion of that study. 'the Commission adopted the follow
ing resolution;6

• A/AC97/7,
• AIAC97/10. resolution I.



"A

"The Commission on Permanent Sovereignty over
Natural Resources,

"Bearing in mi1ld the task entrusted to it by the
General Assembly in its resolution 1314 (XIII),

"Co1lVinced of the need for recommendations to
strengthen the right of peoples and nations to per
manent sovereignty over their natural wealth and
resources,

"Requests the Economic and Social Council to
recommend that the General Assembly should adopt
the foIlowing draft resolution:

"'The General Assemblj',
U 'Bearing in mind resolution 1314 (XIII) adopted

by the General Assembly on 12 December 1958,
which established the Commission on Permanent
Sovereignty over Natural Resources and instructed
it to conduct a full survey of the status of per
manent sovereignty over natural wealth and resources
as a basic constituent of the right to self-determina
tion, with recommendations, where necessary. for its
strengthening. and decided further that, in the con
duct of the fuIl survey of the status of the per
manent sovereignty of peoples and nations over their
natural wealth and resources, due regard should be
paid to the rights and duties of States under inter
national law and to the importance of encouraging
international co-operation in the economic develop
ment of under-developed countries,

U 'Bearing in mind resolution 1515 (XV) adopted
by the General Assemblv on 15 December 1960,
,,:hich recommended that the sovereign right of every
State to dispose of its wealth and its natural resources
should be respected.

U 'Considering that any measure in this respect
must be based on recognition of the inalienable rig-ht
of all States freely to dispose of their natural wealth
and resources in accordance with their national in
terests, and on respect for the economic independence
of States,

"'Considering that in order to promote interna
tional co-operation for the economic development of
under-developed countries, based on respect for the
principles of equal rights and the right of peoples
and nations to self-determination, it is desirable to
establish in advance economic and financial agree
ments,

U 'Collsidering that the provision of economic and
technical assistance, loans and increased foreign in
vestment must not be subject to conditions which
conflict with the interests of the recipient State,

"'Considering the benefits to be derived from ex
changes of technical and scientific information likely
to promote the development and use of such resources
and wealth, and the important part which the United
Nations and other international organizations are
called upon to play in that connexion.

"'Attachi1lg particular importance to the question
of promoting the economic development of under
developed countries and securing their economic
independence,

« 'Declares that
"'1. The right of peoples and nations to per

manent sovereignty over their natural wealth and

----------------- ----------- ---
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resources must be e.xercised in the interest of the
well-being of the people of the State concerned;

"'2. The exploration, development and disposi
tion of such resources, as well as the import of the
foreign capital required for these purposes, should
be in conformity with the rules and conditions which
the peoples and nations freely consider to be neces
sary or desirable with regard to the authorization,
restriction or prohibition of such activities;

"'3. In cases where authorization is granted, the
capital imported and the earnings on that capital shall
be governed by the terms thereof, by the national
legislation in force, and by international law. The
profits derived must be shared in the proportions
freely agreed upon, in each case, between the in
vestors and the recipient State, due care being taken
to ensure that there is no impairment, for any rea
son. of that State's sovereignty over its natural
wealth and resources;

"'4. Nationalization, expropriation or reqUlsl
tioning shall be based on grounds or reasons of
public utility, security, or the national interest which
are recognized as overriding purely individual or
private interests, both domestic and foreign. In such
cases, the owner shaH be paid appropriate compensa
tion, in accordance with the rules in force in the
State taking such measures in the exercise of its
sovereignty and in accordance with international
law. In any case where the question of compensation
gives rise to a controversy, national jurisdiction
should be resorted to. Upon agreement by the parties
concerned settlement of the dispute may be made
through arbitration or international adjudication:

"'5. The free and beneficial exercise of the sov
ereignty of peoples and nations over their natural
resources must be furthered by the mutual respect
of States based on their sovereign equality;

"'6. International co-operation for the economic
development of under-developed countries, whether
in the form of public or private capital investments,
technical assistance, or exchange of scientific infor
ma60n. shall be so encouraged as to contribute in
every possible way to the exercise of sovereignty as
descrihed in paragraph 5 above;

" '7. Violation of the rights of peoples and nations
to sovereiRUty over their natural wealth and resources
is contrary to the spirit and principles of the United
Nations Charter and hinders the development of
international co-operation and the maintenance of
peace;

" '8. States and international organizations shall
strictly and conscientiously respect the sovereignty
of peoples and nations over their natural wealth and
resources in accordance with the United Nations
Charter and the provisions of this resolution';

"Requests the International Law Commission to
speed up its work on the codification of the topic of
responsibility of States for the consideration of the
General Assembly.

"B

"The COllllllissio1l 01~ Permane1lt Sovereignty over
S atural Resources,

uHailing exallliHed the revised study on the 'Status
of Permanent Sovereignty over Natural \Vealth and



Resources' prepared by the United Nations Sec
retariat (A/AC.97/5/Rev.l and Add.l),

"1. Thanks the Secretariat for the study it has
prepared;

"2. Requests the Economic and Social Council
to arrange for its publication, together with the Com
mission's report, so that the document may be avail
able to all who wish to consult the useful informa
tion which it contains."

7. The Economic and Social Council at its thirty
second session had before it the report (E/3511) of
the Commission to which the above-quoted resolutions
were annexed.7 In its resolution 847 (XXXII) the
Council, considering that there was insufficient op
portunity at its '~1irty-second session to consider the
Commission's report adequately, decided to transmit
the report, together with the summary records of its
discussions thereon, including the proposals for the
amendment of resolution I A contained in the anne.x
to the report, to the General Assembly at its sixteenth
session.s

8. At the General Assembly's sixteenth session, the
item was referred to the second committee which
adopted. without debate, a draft resolution subsequently
adopted in plenary session (for te.xt, see para. 1 above).

9. The scope and content of the present study are
determined by the various resolutions of the General
Assembly and of the United Nations Commission on
Permanent Sovereignty over Natural Resources men
tioned in the preceding paragraphs.

10. In response to the terms of reference estab
lished by the Commission at its second session, con
siderable emphasis has been placed upon the chapters
on Non-Self-Governing Territories and territories
under International Trusteeship (chapter IV) and on
economic data and related factual material (chapter V).
Under the terms of paragraph 2 (c) of the resolution
in question, the revised study was to include "appro
priate references to United Nations decisions, reports
and studies". It will be noted that the United Nations
reports and studies in question, and especially those
dealing with economic matters, draw to an appreciable
degree upon unofficial material, and in that respect
the revised study, while keeping within the terms of
the resolution, complies with the wish expressed by
some members of the Commission that such material
be included.

11. Every effort was made to include in this revision
information on pertinent legislative changes in newly
independent States. Since available material on this
topic did not approach the scope of the information
generally given in chapter I, and bearing in mind that
the States in question have typically retained, for the
tine being, the legislation in force prior to their attain
ment of independence, the scope of chapter IV was
e.xpanded to cover States which have attained their
independence in the most recent past. The great ma
jority of States in this category became Members of
the "United Nations at the outset of the General As
sembly's fifteenth session, and by the time the present
study had to enter the publication process only a very
limited number of responses to the Secretariat's request
for pertinent information from the Governments con-

7 Gcncral Assembly, Official Rccords, Sixteenth Sessioll,
Supplement iVO. 3, para. 431.

8 Ibid., para. 432.
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cerned had been received in time for inclusion in this
study.

12. It has, however, been possible to review, in
brief and on a limited scale, the modifications which
certain concession agreements have undergone as a
result of changes in national status and the attainment
of independence.

13. The treatment accorded to the various new
topics included in the revised study necessarily varies
from region to region, due largely to the differences
in emphasis placed upon these topics by the regional
economic commissions. Such differences, of course, tend
to reflect the relative importance of the topics in ques
tion in the region concerned.

14. \Vhile the present study incorporates informa
tion received from Governments in response to the
request sent out in connexion with the earlier pre
liminary and revised studies but received too late for
inclusion in the latter study,9 only sixteen Governments
responded to the renewed request for information sent
out in pursuance of the resolution adopted by the Com
mission at its second session. Additional pertinent infor
mation as well as corrections resulting from the verfica
tion of the earlier study received are incorporated in
the present te.xt. Material assistance was received from
the specialized agencies, notably the International
Atomic Energy Agency and the International Labour
Office.

15. The organization of the study described below
is not indicative of the importance of the various
chapters and sections but is, rather, designed to provide
a convenient arrangement of the wide scope of the
material included. In terms of general content, the
greater part of the study centres on measures of con
trol (as expressed in laws, decrees, treaties and agree
ments), though a substantial amount of factual mate
rial has also been included. A separate chapter (chap
ter V), is devoted to economic data and related factual
material. The chapters on Non-Self-Governing and
Trust Territories and on national measures contain fac
tual as well as legal information.

16. In accordance with the intent of the General
Assembly and the views of the Commission members,
the study has focused on the problem of control by
States over natural wealth and resources in relation
to foreign individuals or corporate enterprises. In some
instances, the relevant governmental measures refer
e.xpressly to foreign nationals; in many other instances,
foreign enterprises are covered by measures of general
application. This is generally the case in regard to
exploitation of mineral resources and expropriation.
Consequently, in order to cover pertinent material ap
plicable to foreign enterprise, it was necessary to
include provisions which apply generally to both na
tionals and non-nationals. However, in dealing with
factual data, the material in the study has been limited
to data relating to foreign enterprises or individuals.

17. The expression "natural wealth and resources",
as used in General Assembly resolution 1314 (XIII),
has been construed on the basis of the views e.xpressed
by the members of the Commission and by Govern
ments responding to the inquiry of the Secretariat.
Thus. measures and factual data relating specifically to
land, subsoil and water resources have been included
wherever relevant. In addition, more general provisions
which pertain to foreign capital and are applicable to

• A/AC.97/5/Rev.1/Add.!.



----~~--------------------------

Xetherlands
Nigeria
Xorway
Sweden
Turkey
United Kingdom of Great

Britain and Northern
Ireland

'Cnited States of America
Yugoslavia

The information thus procured has been included or
referred to in the study. Similar inquiries were ad
dressed to the regional economic commissions of the
United Nations and to the specialized agencies, from
which sources pertinent material has been received
and inserted in the report.

maries of the relevant studies of the International Law
Commission, the Inter-American Conference, the Asian
African Legal Consultative Committee and the Inter
Disciplinary Conference on International Understand
ing and Peaceful Co-operation, convened by UNESCO
at Prague in 1958.

20. Reference is also made in the Commission's
terms of reference to the "importance of encouraging
international co-operation in the economic development
of under-developed countries". It was recognized in
the discussions of the Commission that this topic had
been the subject of a great number of resolutions of
the General Assembly and the Economic and Social
Council, and consequently, that the Secretariat study
need not deal with it in detail. With this in mind,
the study contains a fairly brief section summarizing
those resolutions which relate closely to the subject of
sovereignty and provides references to other resolutions
on international co-operation in economic developmeht.

21. In preparing both the preliminary and revised
studies, the Secretariat, as requested by the Commis
sion, asked all Member Governments for information
to be included in the survey. Replies were received
from forty-one Governments.

1. Gov~rn11let'ts 'which responded to the request for
illformation it, cotlne.non with the preliminary stl/dy:

Australia Pakistan
Belgium Philippines
Bulgaria Peru
Cambodia Sudan
Canada Sweden
Cevlon Thailand
Cuba Ukrainian Soviet Socialist
Denmark Republic
Federation of Malaya 'Cnion of Soviet Socialist
Finland Republics
France 'Union of South Africa
Iran 'Cnited Arab Republic
Japan "Cnited Kingdom of Great
Tordan Britain and Northern
Laos Ireland
~lexico United States of America
X etherlands Yugoslavia
Xorway

natural wealth and resources have been dealt with in
so far as they are pertinent to the question of the status
of sovereignty. In this respect, we were guided by the
wishes of several members of the Commission that
previous studies of the United Nations concerning
foreign capital should be utilized; at the same time, it
was considered necessary to avoid duplicating other
studies of an economic character concerned with foreign
investment. It should be mentioned that, except for
certain treaties, the study does not include material
on regulations of the resources of the territorial sea,
as this subject was dealt with by the Secretariat in a
separate study.lo

18. The chapter on international agreements (chap
ter II) covers both bilateral and multilateral agree
ments which deal, either expressly or by implication,
with the rights of foreign nationals and States in regard
to natural wealth and resources. As requested by several
members of the Commission, the study includes certain
regional treaties which govern in some respects the
exercise of sovereignty over particular natural re
sources; the European Coal and Steel Community, the
European Economic Community and the European
Atomic Energy Community were specifically mentioned
in this conne.xion and are therefore dealt with in some
detail. A brief section in this chapter covers treaty
arrangements under which rights have been accorded
to states in foreign territory relating to natural re
sources as, for example, in respect of water resources
and transit rights.

19. The terms of reference of the Commission
provide that, in the survey to be made, "due regard
shaH be paid to the rights and duties of states under
international law". Certain members of the Commission
specificaIly requested that the Secretariat study deal
with this subject particularly \"ith reference to the
responsibility of States in regard to the property and
contractual rights of non-nationals. This subject is, in
part, covered by chapter II, relating to bilateral and
multilateral treaties under which States have assumed
international obligations with respect to the rights of
foreign nationals to own or e.xploit natural resources.
The matter is also treated in chapter Ill, which at
tempts to summarize international judicial and arbitral
decisions pertaining to the international responsibility
of States regarding the property and contractual rights
of foreign nationals. It is. however, not suggested that
the decisions dealt \\·ith in section A of that chapter
giYe a complete indication of the \'arious propositions
and views to date accepted by jurist:' or by State
practices; the cases are presented for information,
without evaluation of their merits or value as pre
cedents. A few recent judicial decisions of natinnal
courts of particular relevance to the subject are also
included. Xo attempt is made to summarize the rules
of international responsibility in general terms or to
characterize any of the decisions as binding precedents.
The task of codifyin~ or analysin; the la\" in this field
has heen undertaken bv the International Law Com
mission and it would 'not seem appropriate for this
study to attempt a formulation or systematization of
customary international law. However. it has been
thought tlseful to include relevant material from pre
vious official efforts at codification, as well as sum-

1. La<t's alld Ramla/io/ls of the Rtgime of tlle Territorial
Sea. enited );ations publication, Sales Ko.: 57.V.2.
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2. Go,'crnmcnfs 'which res/,ond,'d to thc rcql/.cst
r:·erification alld information in cOllllexion r:t-ith
re'Z/ised stl/dy:

Afghanistan
Austria
Canada
Chile
China
Cyprus
Czechoslovat.:ia
Hungary
India
Iran
Laos

fnr
the



Chapter I

NATIONAL l\IEASURES AFFECTING THE OWNERSHIP OR USE OF NATURAL
RESOURCES BY FOREIGN NATIONALS OR ENTERPRISES

1. This chapter essentially deals with the variety
of measures by which States exercise sovereignty over
their natural resources. The measures through which
sovereignty is exercised may depend upon a number
of variables: the availability of actual or potential natu
ral wealth in terms of resources, the basic economic
structure as initially determined by the availability of
given resources, the factors determining domestic
capital formation in relation to capital needs and other,
largely pragmatic, considerations of a similar kind.
The exercise of sovereignty will also be substantially
determined by political and economic policy considera
tions, as well as by the juridical system and govern
mental structure existing in the country.

2. The following sections are concerned with the
ways and means by which States, in the exercise of
their sovereignty, control an exchange of, on the one

hand, raw materials, energy and 50 forth, and, on the
other hand, capital-whether in the form of funds or
equipment, or in "invisible" forms, such as technolo
gical or managerial skills and methods. States will, in
this exchange, wish to achieve a balance that is most
favourable to their national interest by means of meas
ures of control, having due regard to the need for
suitable inducement to the other partner or partners
in this e.'Cchange.

3. This chapter is intended to illustrate the range
of regulatory measures adopted by States with respect
to foreign enterprise-whether individual or corporate.
Beginning with ownership status of natural resources
and discretionary measures of control over entry, the
discussion will include controls at the operational level,
measures of taking, and, finally, measures of exclusion.

A. Control over entry

4. There is a variety of systems through which
Governments exercise discretion on an ad hoc basis
with respect to permitting foreign enterprise in natural
resources development and exploitation operations.
These systems also provide a framework for the im
position of obligations and national control over opera
tions, management and financing of such enterprise.
This section will, however, be concerned primarily with
measures affording government control over entry,
leaving the various conditions and requirements im
posed through these systems to be dealt with under
section B below.

5. The present section also covers, wherever pos
sible, the question of the ownership of the resources
concerned. In some cases, the information set forth
is limited to constitutional provisions regarding owner
ship status, without reference to any legislative meas
ures dealing with conditions or exclusions which might
relate to grants of rights to foreign enterprises.

6. Natural resources development operations are
often subject to acquisition of rights from government
authorities, usuallv in the form of concessions or
leases. preceded. -in some instances, by licences or
permits. Although in many instances required for opera
tions by nationals to the same extent as for operations
by foreigners. governmental grants of permits, licences,
leases and concessions are an important means of con
trolling the acquisition and the extent of rights of
foreigners in a country's natural resources. Such sys
tems will be considered hereunder in sub-section 1.

7. The initiation of foreign business activities or
investments is. in many countries, subject to control by
means of requirements for prior governmental au
thorization or approval either for entry or for special

advantages; through such requirements, governmental
policy on economic development can be implemented.
Relevant measures will be discussed in sub-section 2
below, in so far as they may constitute measures for
exercising control over the entry of foreign business
inte:rests into the development and exploitation of
natural resources.

1. Discretionary grants of rights by Governments:
systems of concessions, leases and licences

8. There is a growing body of constitutional and
legislative provisions governing conditions for the ac
quisition by private enterprises of rights to natural
resources of particular national economic significance,
although there are countries where such legislation is
lacking and where each concession agreement sets forth
conditions and obligations, all of which are negotiated
on an ad hoc basis. These laws which, in effect, limit
rights and prescribe conditions which may be nego
tiated with private persons by the appropriate govern
mental authority, sometimes also requiring legislative
approval for particular grants, indicate ways in which
legislatures of various countries consider that sovereign
rights and national interest in natural resources may
best be protected and served. Typically, legislation
limits the governmental authorities' discretion only
with respect to maximum rights and minimum obliga
tions and allows wide latitude for terms more fa
vourable to the nation.

9. The following paragraphs and selected examples
will deal with (a) rights with respect to natural re
sources which are subject to the discretionary grant;
(b) limits on area, duration and resources covered in
such grants; and (c) provisions specially applicable



to foreigners in this connexion. Conditions imposed
through systems of government grants of concessions
will be dealt with in other parts.

a. RIGHTS SUBJECT TO THE DISCRETIO~ARYGRANT

Subsoil rights

10. :Mineral and petroleum e.xploration and e.xploita
tion by nationals or foreigners is, in most countries,
supject to the grant, by the State, of rights embodied
in a permit, licence, lease or concession. Usually, sub
soil rights, deemed separate from rights to surface, are
declared either to be owned by the State or to be
subject to governmental authorization, regardless of
ownership. In certain countries, mineral lands already
in private ownership prior to the establishment of a
comprehensive regime remain outside the govern
mentally administered system by which mineral rights
are acquired; however, in most such countries, these
areas are rapidly being eliminated. The United States
of America is one of the few countries in which private
ownership of minerals in the subsoil prevails, although
there are extensive areas remaining within the national
domain to which mineral and oil rights may be acquired
only by government grants or leases.

11. Separate grants of rights are often required for
different stages of operations. In the case of petroleum,
a reconnaissance permit typically authorizes preliminary
exploration work-often on a non-e.xclusive basis; an
exploration licence or lease affords the holder exclusive
e.xploratioll rights and usually entitles him to acquire a
lease or concession to exploit the area explored (e.g.,
Morocco) or a prescribed percentage of the area ori
ginally covered by the e.xploration licence (e.g., France,
Guatemala, Pakistan, Turkey). In some countries (e.g.,
the Canadian provinces of Alberta, British Columbia
and Saskatchewan, the Xorthwest Territories and
Italy), the area to which the e.xplorer is entitled to
acquire exploitation rights is "checker boarded" so that
the State retains blocks within the valuable area ex
plored.

12. The exclusive e.xploration right and exploita
tion rights are sometimes linked in a single concession
(e.g., Iran, Libya, Venezuela). \Vith respect to mineral
rights other than petroleum, exclusive rights are, under
many laws, subject to grant by government authorities
and the discoverer of workable mineral deposits is
usually recognized as having the right to an e.xploita
tion lease or concession (e.g., France, United Arab
Republic). or, in some instances at least to compensa
tion in lieu of mining rights (e.g., Turkey).

13. To the e.xtent that the holder of an exploration
right is recognized as being entitled-on past fulfil
ment of exploration conditions in the case of petroleum,
or on discovery in the case of mines-to exploitation
rights, the discretion of governmental authorities to
grant or to refuse such rights is, of course, more
limited once the initial rights have been granted. \Vhen
the right to exploit is to be given directly to a person
other than the explorer-which is the case with respect
to areas which have been explored and have reverted
to the State because of compulsory area reduction, or
surrender, or other reasons-then, under some legisla
tion, the discretion of governmental authority is the
same as that exercised for an exploration right (e.g.,
India). In some other instances, special procedures,
such as competitive bidding and special preferences,
are provided (e.g., Venezuela).
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14. Legislative provIsions with respect to rights
subject to discretionary grant are illustrated by the
examples set forth below.
Austria* The Mining Law (BGBL Xo. 7354) distinguishes

between three principal categories of minerals, both with
respect to exploration and to exploitation. (1) Specific
minerals are reserved to the Federal Government in terms of
both ownership and exploitation. These cover, principally,
rock salt and allied saline minerals. In addition, under the
Bituminous Substances Law (GBIOE Ko. 375/1938), the
State has the exclusive right to search for and exploit all
forms of bituminous substances. (2) Other minerals are
either the property of the owner of the surface land, but
may be searched for and mined with the permission and
under the supervision of the State mining authorities only;
or (3) are so-called "free minerals" which may be searched
for with the permission of the mining authorities, title to
the deposits being acquired by mining them.

Belgium* Underground mineral deposits may be exploited on
ly under a concession granted by the Government. This provi
sion also applies to the owner of the surface land. Special
authorization is required for the search for and exploita
tion of deposits of bituminous rock, petroleum and com
bustible gases.

BlIlgaria* Under the Constitution, all mineral and other
natural resources, forests, waters, ... are State, Le., national
property (Article 7). National property is the main basis
of the country's economic development and enjoys special
protection. The State can itself manage or concede to
another the management of the means of production at its
disposal (Article 8). Private monopoly agreements and
associations such as cartels and trusts are prohibited
(Article 10).

Cal1.ada** Under Canadian mining legislation, the grant of
rights is quite specific and leaves comparatively little to the
discretion of authorities.

The various provinces administer the public mineral re
sources e.."cept for lands vested in the Federal Government.
Private ownership of subsoil rights exists in the case of sur
face lands which have been alienated without reservation of
minerals and of mines which have been granted under title
of sale. )'fost subsoil resources are, however, publicly owned.

\Vith respect to Federal lands, the present law provides
that, when grants are made, the mines and minerals, includ
ing petroleum and natural gas, are reserved to the Crown.
This is also the case in most of the provinces, although in
some a deed includes subsoil rights unless they are expressly
reserved. Laws on licensing, leasing and grants of mineral
rights apply either to publicly owned lands or to subsoil of
lands which have been alienated with reservation of minerals.

The Quebec Mining Act provides for a prospecting licence,
called a miner's certificate, which expires on the first day of
January following its issuance and which is renewable. This
is granted to any person over 18 years of age and entitles
the licensee to prospect on all public lands and on private
lands with the consent of the proprietor, or, if that is refused,
with the authorization of the Mining Commissioner. The
licensee is entitled to stake claims for himself or for others.
The claim holder is entitled, for one year after giving notice
of his claim, to secure a development licence, which is valid
for one year and renewable if adequate work is sho\'m.

),Hning operations may not be undertaken until a mining
concession is granted. A mining concession in Quebec is a
grant under title of sale. The sale is not confirmed until
two years have elapsed during which obligatory work has
been completed.

Generally, similar systems operate in other provinces and
in the Federal territories, except that mining leases rather
than grants under title of sale are given.

* Information provided by the Government.
** Information supplied by the Government supplemented by

Digest of the Millillg Laws of Callada, Department of Mines
and Technical Surveys.



The Canada Oil and Gas Regulations, applicable in the
Yukon and Northwest Territories and in those lands under
lying the territorial waters of Canada. wherever those are
within federal jurisdiction. provide for a non-exclusive ex
ploration licence which is renewable annually. This licence
accords no right to further grants. The Regulations also
provide for an exclusive exploration permit granted, in that
area of the Northwest Territories which is south of the 70th
parallel of latitude. for an initial period of three years. This
permit is renewable for two additional three year periods, as
of right, if sufficient development work is carried out. In the
area north of this parallel, the exploration permit is granted
for an initial six year period and is renewable for two ad
ditional three year periods if sufficient development work is
accomplished. These permits are granted in the discretion of
the Minister of Northern Affairs and National Resources. In
both these areas a permittee in good standing is entitled to
secure a lease under which exploitation work is permitted
covering up to 50 per cent of the permit area. No lease is
granted to an indh'idual unless the :Minister of Northern
Affairs is satisfied the lessee is a Canadian citizen and will
be the beneficial owner of the interest that will be granted.
As iar as companies are concerned, the Regulations require
that, in order to obtain a lease. interested oil companies must
be incorporated in Canada and must make their shares avail
able to Canadians by listing them on recognized Canadian
stock exchanges or show that Canadian citizens are the
beneficial owners of at least half the issued equity stock.

Provincial legislation on acquisition of petroleum rights
follows much the same pattern as that outlined above. except
that, with respect to area reduction. some provinces provide
for "corridors" between blocks under lease which revert to
the Government upon expiry of an exploration permit.
Federal Regulations now coincide with those of some of the
provinces, notably Alberta. with respect to area reduction.

China (Taiwan)* The :Mining Law of 26 :May 1930. as
amended to 30 July 1959. provides that all mineral deposits
within the country's territory are owned by the State and
shall not be prospected or operated unless a mining right has
been acquired (Article 1). The right of prospecting or
operating a mineral deposit is a mining right (Article 4).
The holder of a prospecting right is given priority in respect
of an exploitation right up to 30 days after the expiration
of the former right (Article 32). 'When an area for which an
application for a prospecting right has been made is deemed
suitable for e.xploitation, the applicant may be ordered to
submit, within a given time. an application for mining right,
failing which the original prospecting right may be cancelled
(Article 24).

Pr?specting .for and exploitation of petroleum. natural gas.
uramum, thorIUm and coking coal is reserved to the State
which may, however, lease such operations to private in
dividuals (Article 8).1

C::echosloz'akia* Under the Constitution of the Czechoslovak
Socialist Republic adopted on 11 June 1960. national property
under collective socialist ownership is declared to include
in particular. natural wealth and basic sources of energy;
forests. watenvays and natural spas; ... (Article 8, para
graph 2).

Denmark** The Act on the Exploration and Exploitation of
Raw Materials in the Subsoil (No. 181 of 8 May 1950)
provides that minerals, excluding peat, lignite, chalk and
other substances subject to private economic exploitation
beiore 1932, belong to the State. Licence for exclusive ex
ploitation may be granted by the Government after con
sideration by a Committee appointed by Parliament. Ex
clusive right may not be granted until complete plans have
been submitted to, and approved by, the Ministry of Public
\-Vorks, which must, illter alia, be satisfied with the sufficiency
of capital.

* Iniormation provided by the Government.
** Summary pro\;ded by the Government.
1 For restrictions as to nationality, see Section E below.

9

France Under the Code Minier (Decree No. 56-838. 16 August
1956), exclusive mining or petroleum exploration rights are
granted by deeret el' Conseil d'Etat on the report of the
Ministry of Mines after an inquiry and advisory report by
the COllscil gelleral des milles (Articles 9 and 12L An ex
ploration permit holder has, during the validity oi the permit,
exclusive right to apply for exploitation concessions. Mineral
or petroleum exploitation may be carried on even by the surface
owner only under an exploitation concession which is granted
by decret en COllscil d'Etat and to which is attached a book
of conditions (cahier des charges), comprising conditions
generally applicable to concessions for the mineral conceded.
and also obligations specially applicable to the particular
concession (Article 25). (For petroleum. a short-term ex
ploitation permit, valid only until production totals 300,000
tons, may be obtained.)

Greece The Petroleum Law (No. 3948 of 1959) declares the
exclusive right of the State to explore and exploit petroleum
and provides that the State may e.xercise this right either
by granting concessions to third parties or by contracting
directly for exploration and exploitation work (Articles
1 and 2) . Non-exclusive reconnaissance is authorized by
permit; a holder of exclusive exploration rights has the
right, upon reporting a discovery of an exploitable quantity
of oil. to an exploitation concession over the productive
areas covered and may be permitted to continue exploration
on the remaining area. The area of the original exploration
right is reduced by one half within two years.

Guatemala The Petroleum Code (Decree No. 345. 7 July
1955) declares that all deposits or occurrence of petroleum
belong to the nation; that everything connected with petro
leum operation is of public utility and is governed by the
Code; and that no person may undertake petroleum opera
tions except by virtue of the exercise of a petroleum right
related to surface reconnaissance, exploration, exploitation,
refining or transport of petroleum (Articles 1 to 4).

The Code provides for rights covering non-exclusive sur
face, reconnaissance. exclusive exploration and exclusive ex
ploitation. A holder of an exclusive exploration right is
recognized as being entitled to convert this to an exploitation
right covering not more than one half of the exploration
area. Exploitation rights acquired as a consequence of the
exercise of an exploration right are governed by the laws
and regulations in effect at the time the exploration right
was granted (Articles 35. 36. 43). In national reserve zones,
defined as those which had formed part of an exploration or
exploitation right and which, for any reason. had reverted to
the State, exploration and exploitation rights are granted
after public bidding without any obligation of the State to
accept any offer (Articles 21 and 22).

Hungary Under the Constitution. all natural resources,
forests, waters, basic sources of energy, as all people's
property, are State property.

India* Under the :Mines and Minerals (Regulation and De
velopment) Act (No. 67 of 1957), no person may undertake
any prospecting or mining operations in any area, except
under either a prospecting licence or a mining lease.

A certificate of approval good for one year is a prerequisite
to the acquisition of a prospecting licence or mining lease.
A prospecting licence accords its holder a preferential right
over other applicants for obtaining a mining lease in respect
of the land covered in his licence. The State authority has
discretion to ignore priority of application, but must record
its reasons for doing so, and secure the approval of the
Central Government (Section 11).

Irall The ~fining Law (18 May 1957) declares the State to
be the sole owner of petroleum, natural gas and radioactive
elements. Other minerals, including metals, nitrates, solid
fuels and precious stones in or under privately owned surface
are not declared publicly owned, but may be prospected and
exploited only under licence granted by the :Ministry of In
dustries and Mines. The certified discoverer of a mineral



deposit who holds a prospecting Iiceace may apply for an
exploitation licence. The terms of the exploitation licence are
fixed by the High Council of Mines. If the discoverer is
refused an exploitation licence, he is reimbursed for such ex
penses of discovery as were noted in his discovery certificate,
and receives a royalty of 1 per cent (Articles 19 and 20).

The Petroleum Act (31 July 1957) authorizes the National
Iranian Oil Company (NIOC) to negotiate any agreement it
deems appropriate on the basis of terms provided in the
law: Such agreements must be confirmed by the Council of
Ministers and approved by the legislature (Article 2). At
least one third of the total c.'Cploitable areas must be con
served as national reserves (Article 5). Offers in response
to NIOC invitations for bids with respect to any district must
indicate, illter alia, the amount of cash bonus offered and
the extent of NIOC participation to be accepted. The Com
pany is, at all times, free to accept or rej ect any or all
proposals (Article 9E). A single agreement may envisage
reconnaissance exploration and extraction operations or any
one of these operations (Article 11).

Italy Under the Petroleum Law (No. 6 of 11 January 1957),
exploration or c.'Cploitation, c.,cept by the National Hydro
carbons Agency (Ente Nazionale Idrocarburi-ENI) may be
carried on only by virtue of permits or concessions. Explora
tion permits are granted by decree by the Minister of Industry
and Trade after consideration of the applicant's work pro
gramme and his technical and financial capacity.

An exploration permittee who discovers oil is entitled to
one or more concessions, each comprising 3,000 hectares
within his permit area, but between each such concession,
a corridor is reserved to the State. Such reserved areas, if
not exploited by ENI, are awarded after competitive bidding
(Articles 1, 2, 13, 14, 29).

Laos* Law No. 42 of 26 January 1959, provides that all min
eral deposits are the property of the nation and exploration
and exploitation may be undertaken only with authorization
and under control of the Government (Articles 1 and 2).

Libya The Petroleum Law (No. 25 of 1955) declares all
petroleum in its natural state in strata to be the property of
the State and provides that no person may explore or mine or
produce petroleum without a permit or concession (Article
1). A reconnaissance permit does not entitle the holder to
any concession. Exclusive exploration and exploitation rights
are the subject of a single concession, but the area covered
by the concession is reduced to 50 per cent after 8 years and
25 per cent or 331f.l per cent, depending on the zone, after
18 years. The form of the concession is set forth in detail
in the Second Schedule of the Law and onl)' minor "non
discriminatory" variations are permitted (Article 9). In
the case of several applications, preference is given to the
first one received.

Mexico The Constitution declares that all minerals and
petroleum are directly owned by the nation and are inalien
able. Private individuals and corporations may acquire rights
with respect to minerals only by virtue of concessions granted
by the Federal Government; petroleum concessions are ex
pressly prohibited (Article 27).*

The ),Iining Law of 1930, as amended, provides for a two
year, non-renewable, exclusive prospecting concession, which,
during its validity, accords the concessionaire the c."c1usive
right to petition for an exploitation concession.

Special provisions apply to zones or particular minerals
constituted as national reserves.*

Morocco The Petroleum Law (Dahir No. 1-58-277 of 21
July 1958) provides for a non-exclusive reconnaissance
permit, the possession of which does not accord the holder
any right to a further licence. Exploration may be carried
on only under an exploration permit which accords the
holder the right to obtain an exploitation concession if a

* Information provided by the Government.
• For notes an agreements negotiated under this provision,

see chapter V below.
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commercial discovery is made; no compulsory area redUt

tion is prescribed. The exploration permit is issued after
competitive bidding, particular consideration being given
to the extent of State participation to be accepted and, in
cases of parity of such offers, to tAe extent to which the
State is to be relieved of any risk burden with respect to
c.,ploration c.xpenses (Article 13).

Netherlallds* Ko licence is required for mineral or petroleum
exploration; governmental authorization to enter land, if
entry is refused by the surface owner, may be obtained. Ex
ploitation may take place only under a concession which is
granted by Royal Decree after the presence of such deposits
in exploitable quantities has been demonstrated. The govern
ing legislation are the Mining Acts of 21 April 1810 and
27 April 1904.

Xorway* Under the General Concessions Act (14 December
1917), foreign nationals and limited companies and other
juridical persons having a board of directors that is not
wholl)' Norwegian with seat in Korway may not, without a
concession, exercise the right to prospect, notify or file claim,
or otherwise acquire title or usufruct in respect of deposits of
metals and ores.

A concession in this respect may only be granted if the
foreign national or limited company in question has, prior to
the entry into force of the Act, acquired mining rights or
has later acquired such rights by concession. The concession
shall, in such a case, be limited to a definite period of time
and to a defined area. This provision is designed to enable
existing mining enterprises to secure further mining rights
which may be necessary for continued working.

According to the Act, it should as a rule be made a con
dition that the board of the company, corporation or founda
tion shall have its seat in Norway and shall consist wholly
or in part of Xorwegian nationals. It may further be made a
condition that Norwegian capital be given an opportunity to
share in the enterprise. If the applicant is a company, condi
tions may be set forth aimed at preventing a majority of the
shares from becoming the property of aliens, foreign com
panies, etc.**

Pakistan* The Government enjoys sovereignt)' over all mines
and minerals, including oil and natural gas in almost all
areas of the country. The grant of mining concessions to
nationals as well as to foreigners is governed by the Regula
tion of ),fines and Oilfields and )'Iineral Development Act,
1948. pursuant to which were framed the Petroleum (Pro
duction) Rules, 1949, and the Pakistan :Mining Concession
Rules. Authority over prospecting and exploitation of some
minerals is to be controlled by the provincial governments,
and the government of \Vest Pakistan has promulgated the
Mining Concession Rules, 1958, which are, with some c.,,
ceptions, modelled substantially on those of the Central
Government.

The )'lining Concession Rules provide for a certificate of
approval necessary to the obtaining of licences or leases. A
prospecting licence is required for exploration activities and
the licence holder has the right to obtain a mining lease with
in his prospecting area in the case of minerals other than
precious stones. \Vith respect to precious stones, the Govern
ment has discretion in the granting of a lease, but the
pro;;pector has the right to the first offer (Rule 49).

The Pakistan Petroleum (Production) Rules, 1949, pro
vide for pre-exploration survey permits, exploration licences
(corresponding to exclusive reconnais;;ance rights), prospect
ing licences (exclusive c.,ploration rights) and mining leases.
The pre-exploration survey permits are granted, in the dis
cretion of the Government, for surveys over areas of more
than 5.000 square miles, but such permits carry no right to
further exploration or exploitation work (Article 14.-\). The
prospecting and exploration licences each entitle their holders
to acquire the further right with respect to part of the area
covered (Rules 15. 20 and 29:>. The Government is awarded

** For a summary statement on the position of aliens un
der Xorwegian law with respect to the title to and exploitation
of natural resources, see document A/AC.95/5/Rev.I/Add.!.



broad discretion in the initial grant with respect to the terms
on which the grant is conditioned; annexed to the Rules are
forms for prospecting and exploration licences and oil min
ing leases, but the Government may modify or include
additional clauses as it sees fit (Rule 13).

Peril The Constitution provides that mines, waters and
natural resources generally belong to the State, except for
legally acquired rights, and that conditions for State utiliza
tion or grant of either ownership or usufruct should be
prescribed by law (Article 37). Conce~sions for exploitation,
but not ownership rights, are grant.: i with respect to sub
soil resources.

The ~[ining Code (Decree-Law 11357, 12 ~fay 1950) de
clares that mineral substances of all kinds are the property of
the State-saving legally acquired rights-and anything per
taining to the exploitation is of public utility and governed
by the Code. Free exploration in uncultivated, unfenced land
is permitted (Article 2). Exclusive exploration and ex
ploitation is granted by concessions. The holder of an eo''C
ploration concession has the right to apply for its demarca
tion and conversion to an exploitation concession (Article
140).

Under the Petroleum Law (Xo. 11780, 12 ~rarch 1952),
reconnaissance rights are subject to a non-exclusive pennit
granted to persons or companies which are, in the judgement
of the !\'"ationa1 Executive, technically and financially com
petent. Exclusive exploration rights are acquired by virtue
of a concession which accords its holder the right to select
areas for exploitation up to 50 per cent of the exploration
area and to convert the concession of exploration to one
of eo''Cploitation. Direct exploitation concessions may be
granted pursuant to the same application procedure as for
exploration concessions, except if granted for areas within
national reserves. Such areas may be the subject of con
cession only after competitive bidding and only if not ex
ploited directly by the State or by the State in association
with private Peruvian capital (Articles 26, 45, 49, 62).

Philippines The Constitution provides that all waters, min
erals, coal and petroleum, all forces of potential energy and
other natural resources of the Philippines belong to the
State; and no natural resource, save public agricultural
lands, may be alienated, but may only be subject to private
e.'Cploitation development or utilization under a licence,
lease or concession (Article XIII)."

Under the Mining Act (No. 137 of 7 November 1936, as
amended), prospecting is free. A prospector who has made
a discovery and located a claim is entitled to a lease covering
the class of minerals in which his discovery falls (Articles
29, 33, 62).
The Petroleum Act (Republic Act No. 387, 1949) states
that the grant of concessions is wholly discretionary with
the Government except in so far as the holder of an ex
clusive exploration right has the inherent right to a con
cession covering up to one half of his e.'Cploration block
(Articles 6, 31, 35). Xon-exc1usive preliminary exploration
permits accord no rights to acquire exploitation concessions.
Additional benefits to the State, beyond those required in
the Act itself, including cash bonuses, higher working
obligations etc., may be required of concession applicants
(Article 19).

Poland The Constitution declares that the natural resources
of the land, waters, State forests, mines, are all people's
property and are under the special protection of the State.

Reprlblic of SOllth Africa* Under the Precious Stones Act
No. 44 of 1927, the right of mining for and disposing of
all precious stones is vested in the Government. Prospecting
in unoccupied, unalienated Crown land requires a prospecting
permit, though at present all prospecting in such land is
prohibited. Prospecting in land held with a reservation of

* Information pro\;ded by the Government.
S For constitutional limitation of percentage of foreign capital

in corporations eligible for concessions for use or exploitation
of natural resources see table 1-2 under para. 87 below.
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precious stones rights in favour of the Government may be
conducted by the owner of the land provided a prospecting
permit is obtained; in the case of private land, prospecting
may be undertaken by the owner with notice to the Mining
Commission. On discovery of stones on a payable basis in
unalienated Crown land, on land held with a reservation
in favour of the Government and on private land, provision
is made for the proclamation of land either as an alluvial
digging for precious stones or as a mine. \Vhere land is
proclaimed an alluvial digging, the Act allows for the dis
posal of the residual area remaining after the owners' and
discoverers' claims have been settled. \Vhere land is pro
claimed a mine, the discoverer, in the case of unalienated
Crown land, and the owner of land in the case of private
land, or land held with a reservation in favour of the Gov
ernment, is entitled to work the mine; the profits derived are
divisible between the Government and the discoverer or
owner of the land as the case may be. In cases of unalienated
Crown land, Government receipts amount to 70 per cent of
the realized profit and in the case of private land or land
held with a reservation in the Government's favour a 71, and
a \'10th share respectively of the realized profit is payable
to the Government. The Act empowers the Governor-Gen
eral' to proclaim State mines or State alluvial diggings sub
ject to the rights of the discoverer and owner.

The Xatural Oil Act No. 46 of 1942 vests in the State the
right to prospect and mine for natural oil. Prospecting by
private persons may be conducted under a prospecting lease
which is granted only on the recommendation of the ~Hning

Leases Board and on the Minister for Mines being satisfied
as to the nature of the proposed operation and as to the ap
plicant's financial resources. Of the rental, determined by the
Minister for Mines on the recommendation of the Mining
Leases Board, one quarter is to be paid by the State to the
holder of the right to natural oil in the land. The prospector is
entitled to obtain a mining lease over such area of land as
may be determined by the Mining Leases Board on the Minister
being satisfied as to the existence of natural oil in workable
quantities, as to the scheme proposed for mining operations
and as to the prospector's financial resources. The considera
tion for such mining lease is such share of profits, royalty
and other consideration, subject to such annual minimum
pa)'ment, as the :Minister, after consultation with the Mining
Leases Board, may determine. One quarter of such con
sideration is to be paid over by the State to the holder of the
right to natural oil. If the Minister of Mines is satisfied,
otherwise than as a result of prospecting under a prospecting
lease, as to the existence of natural oil in any land, he may
with the previous sanction of Parliament establish a State
mine in respect thereof. Provision is made for the payment,
on the establishment of a State mine, to the holder of the
right to natural oil of such royalty, subj ect to such annual
minimum payment as the Minister may, on the recommenda
tion of the Mining Leases Board, determine.

In terms of the Native Trust and Land Act No. 18, of
1936, the consent of the Minister of Native Affairs is neces
sary to enable prospecting on land belonging to the South
African Native Trust. The Trust, in respect of such land,
is in the same position as a private owner and the minerals
laws are applicable to such land.

Pro7.·illcial laws: The PrO\;ncial laws are administered by
the Department of Mines. Prospecting and mining for
precious and base metals in the provinces of TrallslJaal and
Orallge Free State are regulated by the Precious and Base
}.fetals Act Xo. 35 of 1908 of the Transvaal as amended,
made applicable also to the Orange Free State in 1936.

In terms of the Act, a pennit is required for the prospect
ing of precious and base metals on Crown land open under
the Act to public prospecting. 'Where Crown land is not open
to public prospecting, the Minister of Mines may dispose of
the right of prospecting on such lands by way of lease. An

'With the establishment of the Republic of South Africa, the
former functions of the Governor-General have been taken
over by the State President.



owner of private land is entitled to prospect for precious
metals on such lands with notice to the Commissioner. If a
third party wishes to prospect on private land for precious
metals, he must obtain a prospecting permit.

On the discovery on private land of precious metals in
payable quantities, the holder of mineral rights is entitled to
receive a mining area (mYllpacht) equal in extent to a
quarter of the mineralized area of the land as determined by
Government rntling engineers. Should the area be considered
insufficient by the Minister of Mines on the recommendation
of the Mining Leases Board to constitute a workable mining
proposition, a lease covering both the 1II)'lIpac!lt area as well
as additional area may be granted. On the discovery of
precious or base metals on Crown land, the prospector is
entitled to a mining lease of his prospecting area. Should the
area be insufficient to constitute a workable mining proposi
tion, an additional area may similarly be granted.

The residual area, remaining in the case of private land
after a 1II}'IIpacllt or a mining lease in lieu of a mSllpacllt has
been granted or in the case of Crown land after the prospector
has received a mining lease, is subject to the disposal of State
in accordance with the provisions of law: (l) the leasing,
without or after proclamation of the land; and (2) the
declaration, after the proclamation of the land, that the whole
or any portion of such land is open to the pegging of claims
under the authority of claim licences.

The Governor-General may proclaim that a land consti
tutes a public digging whenever he is satisfied that precious
metals exist in payable quantities on private or Crown land
or base metals on Crown land.

In the Province of the Cape of Good Hope, an owner of
private land is free to exploit precious and base minerals
without substantial legislative control. In the case of land
sold with a reservation of precious mineral rights in favour
of the Government and in the case of Crown land the
Precious Minerals Act No. 31 of 1898, as amended, sets up a
licensing system for the control of the prospecting and min
ing of precious minerals. The Mineral Law Amendment Act
No. 16 of 1907 governs the exploitation of base minerals on
Crown land.

In the Province of Natal, the Natal Mines Act No. 43 of
1899, having declared that the right of mining for and dis
posing of all minerals in Natal is vested in the Government
provides for control through a system of licensing. '

Romania Under the Constitution, all natural resources, fac
tories, plants and mines, forests, waters, natural sources of
energy, ... are State property, that is, the people's property
(Article 7).

Thailand* The Mining Law (B.E. 2461, 1919, as amended to
1950) pro..,;des that all minerals, including mineral oil and
coal, are Crown property, and no person may prospect or
mine unless the right to do so has been expressly granted.
The law provides for general prospecting licences, ex
clusive exploration licences and mining concessions. :Min
ing concessions are granted only to holders of a prospecting
or e:'Cploration licence, but the Government retains discretion
to refuse any application for an exploitation concession.

Turkey The :Mining Law (No. 6309, 3 March 1954) declares
minerals to be under the ownership of the State and pro
vides that acquisition of exploration and operation rights to
be subject to the provisions of the Mining Law (Articles
3,4).

Exploration may not be carried on e:'Ccept under an ex
ploration permit. A discovered mineral deposit may be the
subject either of an operating permit or an operating con
cession granted for a longer term and only to a limited
liability company. \Vhether an operating permit or con
cession is appropriate is a matter of ministerial discretion,
the decision depending on economic and technical conditions,
relative importance of the mineral in the country's economy

* Information provided by the Government.
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and the time in which reserves might be depleted. The
holder of an exploration permit who has made a discovery
is entitled to the first offer of an operating contract and if
he is unable or unwilling to meet the condition, and the
explc:~'ltiQn rights are not given to hir.:. he is entitled to
specified compensation (Article 136).

The Petroleum Law (No. 6326,10 :March 1954, as amended
by Law ::\0. 6558, 13 May 1955) declares that the petroleum re
sources of Turkey are in the possession and under the rule
of the State (Article 1), and provides that no petroleum
operation may be conducted except under a permit, licence,
lease or certificate granted under the Law (Article 5). The
grant or requisition of an application for a petroleum right
shall take into consideration, among other things, the ap
plication's furtherance of the national interest and objective
of the Law (Article 4). The grant of a non-exclusive permit
for geological investigation may be granted or refused by
the Petroleum Administration (Article 46). An exclusive
exploration licence to a person holding a permit may be
granted or refused according to whether the application
complies with the Law and regulations. On the other hand,
an exploration licence may be refused to a person not a
permittee in the discretion of the Petroleum Administration,
regardless of whether the application complies with the Law
and regulations or not (Article 51). An c-xploration licensee
who has made a discovery in his licence area is entitled, on
terms prevailing when the licence was granted, to a lease
covering an area no greater than one half of the licence area
(Article 63). An area not subject to any licence or lease
may, by decision of the Council of lfinisters, be declared to
be subject to lease by competitive bidding; the offer of an
area for competitive bidding does not involve an obligation
to accept the highest bid (Article 64).

Union of Soviet Socialist Republics Under the Constitution,
the land, its mineral wealth, waters, forests, mills, factories,
mines, ... are State property, that is, belong to the whole
people (Article 6).*

Under note 1 of Article 8 of the Introductory Law to the
Civil Code of the Russial~ Soviet Fedemted Socialist Re
public, foreign enterprises may receive the rights of a
juridical person only with the special permission of the
Government. Essentially similar provisions are contained in
the legislation of the other Soviet Socialist Republics.

United Arab 'Republic* Law No. 66 of 1953 on Mines and
Quarries is the governing legislation with respect to pet
roleum prospecting and exploitation; it was superseded in
its former applicability to all quarrying and mining activities
by Law No. 86 of 1956. Law No. 66 provides that all pet
roleum resources, including those found in territorial waters,
are considered State property and forbids exploration, re
connaissance, prospecting or exploitation except by virtue of
licence. A short-term (three months) preliminary explora
tion licence is obtained by virtue of an arrele from the
Minister of Commerce and Industry and the Licensee has,
for that period, the exclusive right to apply for a prospect
ing licence (Article 8). The prospecting licence is granted by
law and accords the holder exclusive right to obtain a lease
upon showing of the existence of a workable deposit. The
lease, if issued to the prospecting licence holder, is issued
by arrete. A mining lease may be issued without being
preceded by a prospecting licence if the Department of Mines
and Quarries finds exploitable deposits, and, in that case, the
lease is issued by law after the area containing the petreleum
is put up for public auction (Article 15 to 17).

United Killgdolll* According to the common law, the owner
of land is, prima faci!!, entitled to everything in or beneath
the land l/sqlle ad illfemos, i.e., down to the centre of the
earth, and this rule of law includes minerals of all sorts in
their original untouched state.

The owner of land containing minerals can normally either
exploit them himself, or can lease or sell to someone else
the right to develop and exploit the mineral resources under
his land. There are now, however, numerous exceptions to

..



this basic rule of law. Even under common law, mines of
gold and silver have always been deemed to be:ong to the
C"own. Under the provisions of the Petroleum (Production)
Act, 1934, the property in petroleum existing in its natural
condition in strata in Great Britain is vested in the Crown
together with the exclusive right of searching and boring for
and getting such petroleum, which, for the purposes of the
Act, includes any mineral oil or relative hydro-carbon to
gether with natural gas existing in its natural condition.
Power was, however, given to the President of the Board
of Trade, and later transferred to the 1Iinister of Power,
acting on behalf of the Crown, to grant licences to search
and bore for and get petroleum to such persons as he thinks
fit, and in actual fact this is the normal method of conducting
such searches for petroleum as have hitherto taken place in
Great Britain. Since the coming into force of the Coal In
dustry Nationalisation Act, 1946, all coal, together with
certain associated minerals (e.g., anthracite), have been sta
tutorily vested in the National Coal Board, upon which the
Act conferred the duty to the exclusion of other persons of
working and getting coal in Great Britain. Here again,
however, by section 36 of the Act, a power to grant licences
in certain limited cases, mostl)' of very small mines, has been
bestowed and a certain amount of coal mining is, in fact,
conducted under licences of this sort. A small mine is de
fined as one where the number of persons to be employed
below ground is at no time likely to e.."(ceed or greatly exceed
thirty.

Venezuela Under the Constitution, the right to exploit natural
resources, mines, and petroleum, may be acquired only by
concession granted by the National Executive Power
(Article 60). The Mining Law (29 December 1944, as
amended) declares all mines, seams, beds or mineral deposits
to be of public utility. Under the normal procedure pre
scribed by the Mining Law, no permit is required for min
eral exploration; however, exclusive exploration rights may
be granted which entitle the holder to the e.."(clusive right to
file claims (dCIIUllcio) within the area. A claim is a neces
sary prerequisite to the grant of a mining concession. In ad
dition. the law authorizes the National Executive to exclude,
by decree, from the normal claims procedure any mineral
substances in the country as a whole or in particular zones.
Concessions for such minerals are subject to a special sys
tem which envisages exploration-exploitation concessions
and direct exploitation concessions granted in the discretion
of the National Executive."

The Law of Hydrocarbons (I3 October 1955) declares
everything relative to hydrocarbon exploration and exploita
tion to be of public utility and governed by the Law's provi
sions (Article 1). Non-e.."(clusive preliminary reconnaissance
may be conducted freely ,,;thout a permit: The exclusive e.."(
ploration and exploitation rights are obtainable by con
cessions granted in the discretion of the Federal Executive.
In exercising this discretion, the Executive power is explicitly
authorized to stipulate special advantages for the nation with
any applicant including increases in tax contributions, re
fining obligations etc., and applicants for concessions must
state whether they are applying for a concession subj ect to
the ordinary procedures or whether special ad,,-antages are
being offered' (Article 5).

A single concession encompassing exclusive exploration
exploitation rights is pro,,;ded for. A concessionnaire has the
inherent right to exploit such parcels up to 500 hectares each
and totalling not more than one-half of the original con
cession area applied for. Direct e.."(ploitation concessions to

• Summary of Venezuelan )'fining Laws, Vene:::uela Up-to
Date, NO\'ember 1954, EmbasfY of \-enezuela, \\'ashington,
D.e.
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national reserves, constituted by areas previously subject to
concessions which have reverted to the State, are granted
after public invitation for offers. The offer which is, in the
judgement of the Federal Executive, most favourable to the
interests of the nation is accepted. Preferential consideration
is given to concessionaires within whose concession area the
particular excess area was demarcateu. There is no resource
from the decision to accept or reject an offer, except if the
preference for previous concessionaires was not considered
(Articles 24 and 25).

b. LDIITATIO~S O~ THE EXTENT OF RIGHTS GRANTED
BY CONCESSION

i. Dllration

15. Limits on the duration of a concession serve to
facilitate renegotiation of terms, preserve the possibility
of the entry of other companies, and afford the State
an opportunity consistent with its agreements, to im
plement changes in policy affecting natural resources
development. The constitutions of some countries link
declarations of State ownership and inalienability of
certain natural resources with requirements that con
cessions be limited in terms of time; for example, the
constitutions of Burma and the Philippines set 25
years with one renewal for the same period, as the
ma.ximum permissible time for which the Government
may grant exploitation rights for natural resources,6
and the constitution of Venezuela, without setting a
ma.ximum, requires that concessions be for fixed
periods. In practically all cases, termination before the
expiry of a licence or concession, whether or not a
fixed term is prescribed, may result from failure to
fulfil obligations.7

16. Petroleum legislation usually provides for spe
cific periods of time for which rights may be granted
initially, as well as maximum permissible duration in
clusive of renewal periods. Renewals at the expiry of
the initial grant are, in some instances, granted on the
same terms (e.g., Australia), but more usually on
terms consistent with legislation, or in some instances,
other concessions in force at the time of renewal (e.g.,
Iran, Peru, United Arab Republic).

17. Mining rights are, in some legislation, subject
to ma.ximum duration (e.g., India, Iran, Norway,
Venezuela) and in others are granted for an indefinite
period CMexico, Peru). Rights with respect to other
resources are granted for definite periods, and in some
instances the ma.ximum is similarly set by law (Den
mark, Nonvay).

18. Table I-I below, based on texts available to
the Secretariat, indicates duration of exploitation
rights granted by various Governments. Time-limits on
exploration rights, generally shorter than exploitation
rights, relate essentially to encouragement of prompt
development activities; e::-..-ploration periods are not
tabulated.

o For constitutional exclusion of foreigners and foreign
controlled corporations from exploitation of resources in
Burma and the Philippines see para. 259 below.

'See paras. 98-102 below.



Tabk I-I

1Jmi.. OD duration of exploitation riP"

Initial
term

(3eors) Nil,,","

ReflftNls

(a) MINER.-\LS

Totcl dural",n
(;years)---

Canada (Federal lands) ..

Alberta ..••..••••...••.

British Columbia •.••.•

Manitoba .....•..•..•••

New Brunswick •...•.•.

Newfoundland •..•.••••
Ontario •••..•••..•.•.•

China (Taiwan) .•.•..•.
Denmark ..
France .
India .....•.....••..•••..

Iran .
Jordan ..

Korea. Republic of ••..••
Mexico .
Norway· ....•.••.•••..•.•
Pakistan .

Peru .

Philippines •..•.......••.
Thailand .••••.•.•..••••.
Turkey ••••.••.••••....•.
United Arab Republic •..•

21 1

21

20

21

20 4

50
Purchase or

10 year lease
20
50
Not limited
30 (coal, iron 2

bauxite)
20 1
30
30

25
Not limited
50
30 1

In perpetuity
(St1bjed to
fulfilment of
obligations)

25 1
25
99
30 1

21

21

20

21

20

20

30

20

30

2S
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As of right; further renewals
on conditions prescribed by
Government

As of right; further renewals
discretionary on conditions
prescribed by Government

As of right on original terms

As of right so long as pro
ductive; otherwise discretion
ary renewal at higher rental

As of right

In discretion of Government

As of right

Preferential right on fair and
proper terms

At discretion of Government at
higher rental

As of right

In discretion of Government in
accordance with legislation
then in force

Time necessary for
full recovery (coal)

80 (further e.'Ctensions
discretionary)

50
In perpetuity

90

40

So long as minerals
are produced in pay
able quantities

50
60

50
25
99
45 (additional renew

als by law)

Venezuela . 50 (veins and
strata)

25 (alluvial)
40 (reserved

minerals)
1 40

Cb) PETROLEUK

80

Austria ...•..•.•......••
Australia ........•.•.....

Belgium ..
Bolivia .........•....••..

Not limited
20 or 21 1

(depending on
state)

Not,limited
40

20-21

14

As of right on original terms

If Government grants conces
sion again, former concession
me has preferential right
over others under equal con
ditions

40-42

For duration of com
mercial production



Co,"ltry

Initial
ttrm

(ytOr6)

Tabk I-I (continued)

Rttlnllo16

D"rati01t
(ytol'$)

Total d"raliatl
(Y'.,.6)

Canada ••.•••••.•..•..•••

Denmark ••...••.•.••••••
France ••.•••••.•••••.•••
Guatemala ••...••.•••.•••

Iran •••••.•.........•.••

Iraq (no legislative pro
visions)

Iraq Petroleum Co. Ltd.
Convention (14 March
1925) .•........ '" ....

Israel •...........•••••••

Italy .••.•....•.•..•...•.
Jordan •.........•..•....

Libya .•••..•.....•.•..••
Morocco •..•....•.•...••
Netherlands ....•.......•
New Zealand .....•..•..•
Pakistan •.....••.......•
Peru ••.•••........... '"

Philippines •.•.•..•••••••
Saudi Aradia (no legisla

tive provision) Conces
sion Agreement with
Arabian American Oil
Co. (29 May 1933) ..•.

Spain .•••••.•••••..•...•
Turkey ..•...•••.••.••.•.

United Kingdom •.•••.•••
Venezuela •.•••..•.•..••.

21
(some provinces,
less)

50
50
40 1

25 3

75
30 1

20 1
30

50 1
50
Not limited
42
30 1
40 (Coastal) 1
45 (Sierra) 1
50 (Eastern) 1
50 (Montana)
25 1

60
50
40 1

50 1
40

21

20

5

20

10

10

30
20
25
25

25

10
20

25

As of right if producing; dis
cretionary if not; renewal
subject to change of original
terms in Northwest Terri
tories

As of right on terms in force
at time of renewal

In case of less than 50 per cent
Government participation, re
newal as of right either on
terms then in effect or on
original terms, but subject to
area reduction of 20 per cent.
In case of 50 per cent or
more Government participa
tion first renewal as of right
on original terms and next
two as of right on conditions
then in effect

In ~iscretion of Government on
terms fixed by it

As of right
Preferential right on fair and

proper terms

As of right

As of right
In discretion of Government
In discretion of Government on

terms then in force

As of right

As of right
In discretion of Government on

terms fixed by it
In discretion of Government
Renewal by agreement with

Government or by application
for new concession, prior
concessionaire having a pref
erence over others offering
same terms

50
50
60

75
50

30
So long as oil may be

produced in payable
quantities

60
50

63
60
60-75 (depending on

zone)

50

60
60

75

Norway •.......••••....•

Peru •••.••..••••••••••••
Philippines ••.•••••••••••

50 or with
Parliamentary
approval, 60

25 1

(c) WATER POWER

May be annulled after 35 years
with compensation for plant

25

15

50 or 60

50
50



ii. Limits on holdings

19. Some legislation provides against concentration
of control over any particular resource by limiting
permissible holdings of one person or company.

20. Many modern petroleum and mineral laws pre
scribe area ma.xima for holdings either within a par
ticular zone of within the country as a whole. Oc
casionally, laws specifically seek to guard against in
direct as well as direct holdings in excess of the pre
scribed maximum (e.g., Italy, Turkey). Some laws
provide for larger permissible holdings in case of Gov
ernment capital participation (e.g., Iran, Morocco). In
water power, the maximum may be set in terms of yield
capacity (e.g., Norway).
China (TaiuJan)* The maximum mining area is limited to

500 hectares for coal and petroleum, and to 250 hectares for
other minerals. Special permission may be given for an
extension up to double the areas stated where special cir
cumstances prevail (Mining Law of 26 May 1930, as amend
ed to 30 July 1959, Article 7).

India* The Mines and Minerals (Regulation and Develop
ment) Act (No. 67 of 1957) prohibits anyone person from
acquiring in anyone state in respect of any mineral or
prescribed group of associated minerals (a) prospecting
licences covering a total area of more than 50 square miles;
or (b) mining leases covering a total area of more than 10
square miles (Article 6).

Ira,~ Under the Petroleum Act (31 July 1957), a company
or organization of which the Kational Iranian Oil Com
pany (~HOC) owns more than 50 per cent may hold up to
16,000 square kilometres in anyone district; and the net
area interest of any party to any such agreements with the
NIOC may not be greater than 8,000 square kilometres
(Article 7 A).

A company or organization in which the NIOC participa
tion is less than 50 per cent may hold up to 9,000 square
kilometres; the net '\rea interest of any part~· to an agree
ment with the NI')':: or of any operator in non-participation
cases is 6,500 square kilometres (Article 8 B).

No agreement may be negotiated whereby a person would
engage in petroleum operations in more than five districts at
one time. Any two or more persons whose principal business
activity would engage in petroleum operations and who are
.:onnected through stock ownership of 60 per cent or more
of one in another or through a common parent are deemed
to be a single person (Article 9 G).

Italy The Petroleum Law (No. 6, 1957) prohibits the grant
ing of exploration permits to the same person beyond an
aggregate area of 300,000 hectares, and the grant of exploita
tion rights beyond an aggregate of 80,000 hectares. Taken
into account for this purpose is the area of permits already
granted to other individuals or corporations connected di
rectly or through a common parent corporation with the
applicant by a majority or controlling interest in shares or
by contractual ties (Article 3, 15).

Libya Under the Petroleum Law (No. 25, 1955), no one
concessionnaire may hold at any time more than either 3,000
or 4,000 square kilometres (depending on the zone) in any
one zone (Article 9).

Morocco Under the Petroleum Law (Dahir No. 1-5&-227,
21 July 1958), the maximum area held by anyone con
cessionnaire, either directly or indirectly, is 3,000 square
kilometres in each of two zones, and 5,000 square kilometres
in the third zone (Article 26).

Maximum permissible areas may be increased by the Min
ister of )"fines for concessions held by companies in which
capital participation by the :Moroccan State is 50 per cent
or more.

* Information provided by the Government.
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Peru Under the Petroleum Law (No. 11780, 12 March 1955,
as supplemented by Law No. 12376, 8 July 1955), the
maximum area for anyone concession for exploitation is
10,000 hectares, and anyone concessionnaire may hold 20
concessions in each zone. Direct e:ICploitation concessions not
preceded by exploration concessions are limited to 10,000
or 25,000 hectares, depending on the zone; anyone con
cessionnaire may hold no more than ten such concessions in
one zone. A single concessionnaire may obtain areas in excess
of this maximum only after competitive bidding (Articles
27, 28, 53, 54). For mineral exploitation, the Mining Law
sets no maximum on concession areas.

Turkey The Petroleum Law (No. 6326, 10 March 1954, as
amended), sets 25,000 hectares as a maximum area for any
one lease, and a total of 150,000 hectares as the maximum in
anyone district. Agreements to avoid this limitation directly
or indirectly are prohibited, and applications must list the
name of any person conducting petroleum operations in
Turkey with whom the applicant firm is connected through
stock ownership of 90 per cent or more (Article 61).

United Arab Republic The Eln'ptian Law (No. 66 of 1953)
governing petroleum prospecting and exploitation restricts
the total area over which any person may hold preliminary
exploration licences for anyone mineral in a single zone
to 100 square kilometres (Article 9). For prospecting
licences, there is no maximum prescribed; the Minister of
Commerce and Industry determines the number of prospect
ing licences to be granted to any applicant. The petroleum
mining lease is restricted to not more than one half of the
prospecting area (Articles 26 and 31).

iii. Resources covered in one grant

21. Legislation governing grant of rights over re
sources usually ensures that only a particular type of
resource is acquired through a single grant and that
the State maintains discretion to make other disposi
tions of other resources in the same area. Petroleum
concessions thus do not include the right commercially
to exploit other minerals discovered in the area. Con
cessions for mining are usually granted with respect
to one mineral or a single class of minerals; under
some laws, a holder of a mining right may exploit any
mineral within his area except for petroleum or other
substances subject to a special regime (e.g., Canada,
Federation of :Malaya).
Canada Some provincial laws accord a mining lessee the

exclusive right to extract all minerals in the subsoil of the
area leased, but others accord only the right to exploit a
specific mineral or other minerals associated with it.

Federatio,~ of MalaJ'a The Mining Enactment (Ko. 19 of
1928, as amended to 1953) accords a mining lessee the right
to obtain all minerals other than mineral oil found upon
or beneath the land, but the lessee is not permitted to remove
timber, gravel, clay, guano or shells from the area (Article
14).

Pem Under the Mining Code, a concession covers a specified
class of minerals, either metallic minerals, carbonic sub
stances and non-metallic substances. The concessionnaire of
metallic minerals acquires, however, the right to exploit all
mineral and fossil substances within his area which are not
covered by other concessions (Articles 27 to 32).

Philippilles Under the Mining Act (No. 137 of 7 November
1936, as amended), the locator of a claim is entitled to a
lease which grants exploitation rights for all minerals in the
same group as that discovered. There are five groups, com
prising (a) metals; (b) precious stones; (c) fuels; (d)
salines and mineral waters; and (e) building stone, clays,
and other non-metals (Section 15).

Thailalld* Under the lIining Law (B.E. 2461, 1919, as
amended to 1950), mining concessionnaires are entitled to



exploit only the mineral specified in the concession and other
mineral e.xploitation rights within the area must be applied
for separately (Article 51).

Turkejl Under the Mining Law (No. 6309, 3 March 1954),
an exploration permit is issued for no more than one mineral
and covers other minerals only if, because of geological
factors shown in the course of exploration, such other min
erals must be exploited at the same time (Article 12).
Similarly, an operating right covers only one mineral, and
other minerals discovered within the same area which are not
found in a mixed state may be exploited only under addi
tional leases (Article 13). The holder of an operating right
is, however, entitled to priority in requesting another operat
ing right for a new mine in this area even if the discovery
has been made by someone else; the right of the discoverer
to compensation and royalty is recognized (Article 13).

c. PROVISIONS ESPECIALLY APPLICABLE TO GRANTS
OF RIGHTS TO FOREIGNERS8

22. In some instances, governmental permission for
acquisition of rights to resources is required only for
foreigners and not for nationals. This is sometimes the
case with respect to land (e.g., Burma, Finland, In
donesia, Laos, Liberia, Norway, Thailand, United
Kingdom).

23. \Vith respect to subsoil resources and water
power for which concessions and permits are generally
required for both nationals and foreigners, special
provisions are sometimes made subjecting foreign ac
quisition of rights either to a preference in favour of
nationals (e.g., Guatemala, Pent, United Arab Re
public) or to additional requirements for legislative or
governmental approval (e.g., China, India, Iran, Nor
way).
Belgilllll* Under the Act of 21 April 1810, a foreign ap

plicant for a mining concession must elect domicile in
Belgium in his ap;Jlication.

Burma Under the Constitution, Parliament may. exception
ally, grant exemption from the constitutional prohibition
against exploitation, development or utilization grants for
agricultural land to foreign nationals (Article 220). It may,
similarly, grant exemption from the requirement limiting
exploitation and development grants with respect to timber
lands and forest to nationals and corporations at least 60
per cent of whose capital is held by nationals (Section 219).

China (Taiwoll)* Under the Mining Law of 26 May 1930,
as amended to 30 July 1959, the acquisition of mining rights
is restricted to nationals of China; aliens may, however,
acquire up to 51 per cent of the shares of a mining company,
provided that permission of the Executive Yuan has been
obtained (Article 5). In the case of minerals reserved to
the State (petroleum, natural gas, uranium, thorium and
coking coal), which may be leased to individuals, such
leases are restricted to Chinese nationals.

Under the Revised Statute for Investment by Foreign Na
tionals (14 December 1959), exemption from the above-men
tioned restrictions may be granted by the Executive Yuan
(Article 18).

DClllllark* Although the laws governing licences for hydrau
lic power exploitation contain no provision specifically ap
plicable to foreigners, the licences actually issued thus far
have required the licensee, his employees and members of the
board to be Danish citizens.

Fill lalld* The right of foreign nationals to own and exploit
natural resources is subject to Government permission. A
trading company is considered foreign for this purpose if a
partner is a foreign national, if the rules of the association

• For exclusions of corporations more than half owned by
foreigners, see para. 259 below and for domestic participation
requirements see paras. 76-87 and table 1-2 below.
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permit foreigners to become members or if. in the case
of a joint stock company. the charter does not preclude
foreign nationals from acquiring over one fifth of the shares
or one fifth of the voting rights.

Land acquisition by such persons or companies, or pos
session of lands for more than five years requires permission
by the Government pursuant to the Act on the Right of
Foreign Nationals and Foreign Corporations to Own and
Possess Immovable Property and Shares, 28 July 1939.

Foreign nationals and corporations require special per
mission beyond the generally applicable normal procedure
for acquisition of mining rights under the Mining Act of
24 March 1943.

Gllatcmala The Petroleum Code (Decree No. 345 of 7 July
1955) provides that only Guatemalan persons, natural or
juridical, whose capital is exclusively national, may partici
pate in the first bidding for concessions in national reserve
zones (Article 86). Minimum area requirements are less for
Guatemalans than for foreigners, although the maximum is
the same in both cases; the minimum area a Guatemalan
person may elect to acquire for e.xploration is 1,000 hectares
as compared with the othenvise applicable minimum of 5,000
hectares. and for exploitation 500 hectares as compared with
the otherwise applicable minimum of 1,000 hectares (Articles
30, 41. 85).

bldia* Under the :Mines and Minerals (Regulation and
Development) Act No. 67 of 1957 and the Mineral Concession
Rules, 1960, the state governments have the authority to
grant certificates of approval, prospecting licences and min
ing leases generally, but the approval of the Central Govern
ment is required before a certificate. licence or lease may be
granted to any person not an Indian national. A public com
pany is an Indian national if a majority of the directors are
Indian citizens, and if at least 51 per cent of the share
capital is held by persons who are citizens of India or
companies as defined in the Companies Act, 1956. A private
company is an Indian national if all the members are citizens;
and, similarly, a firm or association is an Indian national
if all the partners or members are citizens (Section 5).

Illdollesia** Under Act No. 78 of 27 October 1958 Concern
ing Foreign Capital Investment, foreign enterprises may ob
tain governmental approval to acquire rights in land within
specified categories and time limits. Thus, building rights,
may be granted to industrial enterprises considered to be
vital to the State for periods of 20. 30, or 40 years. while
operating rights may be granted to large agricultural enter
prises for similar periods. both subject to extension "in
consideration of the state of the enterprise". Non-renewable
lease rights may be granted to other enterprises for 10
years.

Iran The Regulations Governing the Exploitation of Mines
(1957) provide that the issuance of a prospecting licence
to a foreigner is specially subj ect to the approval of the
Lower House of Parliament (Article 8). A company in
corporated and registered in Iran is. however. entitled to
apply for licences as an Iranian national. notwithstanding
foreign shareholders.

Laos* Under Law-Ordinance No. 197 of 20 June 1959, per
sons of foreign nationality, as well as nationals married to
foreigners, may not acquire ownership or interests in real
estate except by authorization by the Minister of Finance.
Requests for authorization may be refused without any ex
planation of reasons (Articles 1 to 3).

Libcrm Under the Public Land Law [Code of Laws (1956).
Title 32] the President may. with legislative approval, lease
public lands to foreign nationals or corporations for agri
cultural, mercantile or mining operations for a term of 50
years, subject to renewal (Section 70).

* Information provided by the Government.
** Information provided by the Government in connexion

with the 'Cnited Xations study on the international flow of
private capital.



Norway* Under the General Concessions Act (14 December
1917), foreigners may not own real property without the
King's permission. A corporation or company is considered
Norwegian if wholly managed by Norwegians, if domiciled
in Norway and if its capital is at least 80 per cent Nor
wegian, and if Norwegian shareholders can exercise 80 per
cent of all votes at corporation shareholders' meetings. Per
mission is granted if it is considered to be in the public
interest (Articles 19, 20).

Concessions for exploitation of a waterfall by any person
other than the State or a Norweg-ian commune may, as a
general rule, be granted only to Norwegian nationals, or to
corporations and companies with wholly Norw..:gian capital
and management; and concessions covering a potential
energy yield of more than 10,000 h.p. must be submitted for
parliamentary approval (Article 2). Foreign nationals and
corporations with foreign capital may, however, "under
special circumstances" acquire a waterfall concession, in
which case parliamentary approval is required if the con
cession covers a potential energy yield of over 5,000 h.p.
(Article 4).

Peru(c The Petroleum Law (No. 11780, 12 March 1952)
provides that exploitation rights to areas within national
reserves may be offered for competitive bidding only after
first having been offered to Peruvian persons or companies,
the latter being defined as companies constituted in con
formity with the dispositions of the Commercial Code 60 per
cent of whose capital is owned by Peruvians and with at
least two thirds of the members of the board of directors
being Peruvian nationals (Articles 6, 62).

Thailand* Under the Land Code of 30 November 1954
(RE. 2497), governmental authorization is required for the
acquisition of land by foreign enterprises. Such authorization
is granted only under conditions of reciprocity and within
specified area limits, varying with the purpose of the land
(Sections 86 and 87).

Ullited Arab Replwlic Under Law No. 66 of 1953 governing
pe!roleum exploitation and the Law (No. 86 of 1956) on
Mmes and Quarries, Egyptians have priority over non
Egyptians if priority of application for prospecting licences
is not deter~inable and, with respect to public auctions, in
case of parIty of offers.

United Killgdom* Companies incorporated outside Great
Britain, other than those which have a place of business
therein and have complied with the Companies Act, 1948
require a licence to hold land in England, \Vales and North~
ern Ireland. Foreign nationals can hold land in Scotland as
they can in England, but there is no system of licences in
~ortmain. In Guernsey (Channel Islands), a foreign na
tional may not directly or indirectly own or occupy real
property except by leave of the court and after an applica
tion to the Lieutenant Governor acting as representative of
the Queen. Such permission is normally granted. If a foreign
natio~al. obtains leave to own or occupy land, his rights to
explOIt It are the same as those enjoyed by British nationals.

d. Cm,TROL OVER THE EXPLOITATION OF RADIO-ACTIVE

RESOURCES**

24. The exploitation of radio-active mineral re
sources is, by virtue of their special siQ11ificance sub
ject to special regimes and is, in most States, placed
under some degree of Government control.

25. The need for such control is based on such
factors as the great value of these materials to the
State, whether as a source of energy or as a commodity
marketed abroad, the danger to the health and safety
of persons exposed to radiation, and the possibility
that the materials might be put to weapons use.

* Information provided by the Government.
** Information provided by the International Atomic Energy

Agency (IAEA).
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26. States have, through special legislation,9 de
clared that all radio-active material produced within
their territories is under State ownership,lO sometimes
reserving to the State the exclusive right to prospect
for or exploit these resources.ll Others permit private
enterprise to play a part in the development of the
industry and allow individuals to prospect for, and
even to exploit, these materials commercially, while
acting as sole buyer of the products.12 Yet other States
allow individuals to trade in radio-active materials
commercially.13

27. In almost all jurisdictions, however, a licence
is required for the mining, commercial exploitation,
use of storage of radio-active minerals, while States
which count radio-active minerals among their natural
resources have enacted laws prohibiting the export of
such materials save under Government authority and
subject to prescribed conditions.

28. In order better to co-ordinate and develop national
activity in the field of nuclear energy, many States have
set up atomic energy commissions or other official
bodies through which the Government exercises control.
These bodies are frequently independent of the ordinary
organs of government and may sometimes be given
very wide powers under which they may enter and
inspect premises and require information of certain
prescribed substances, plant or processes. They may
also be empowered to acquire compulsorily rights to
work radio-active minerals, and stocks of radio-active
materials.14

29. A review of the relevant legislative provisions
is contained in the brief country studies set forth
below, while a listing of the principal pertinent na
tional legislation is contained in the annex to this
section.

CanadaUS The production, use, sale and export of radio-active
materials are subject to regulations and permission of the
Atomic Energy Control Board.

Finland* The production of, trade in, possession and use of
atomic energy must be authorized by the Ministry of Com
merce and Industry. Such authorization may only be granted
to a Finnish national, company of institution (Act on
Atomic Energy, 25 November 1957).

Republic of South Africa* The Atomic Energy Act No. 35,
1948, provides that the sole right of prospecting, acquiring
and processing prescribed materials and the production of
atomic energy is vested in the State. No one may prospect or
mine for prescribed materials except on behalf of the Min
ister and under his written authority. The act establishes
an Atomic Energy Board with power to prospect, extract
and otherwise deal with prescribed materials. Representation
is given on the Board to persons engaged in mining opera
tions in areas where prescribed materials occur or are likely
to occur.

United Ki'lgdom* Under the Atomic Energy Acts, 1946, and
1954, as modified by the Transfer of Functions (Atomic
Energy and Radio-active Substances) Order, 1957, the Prime
Minister has the general duty to promote and control the

• Reference to laws of certain countries which normally
vest ownership of all mineral resources in the State, e.g. Article
6 of the Constitution of the USSR, has been omitted.

10 E.g., United States of America.
n E.g., :Mexico.
12 E.g., Argentina.
12 E.g., Switzerland.
1& E.g., United Kingdom and British Commonwealth coun

tries; United States.
us Digest of the Mining Laws of Canaaa, Department of

Mines and Technical Surveys, Ottawa, 1957.



development of atomic energy. The Acts give the Prime
Minister power to make orders compulsorily vesting in him,
or in the United Kingdom Atomic Energy Authority, the
exclusive right to work minerals from which "prescribed
substances" can be obtained ("Prescribed substances" means
uranium, thorium, etc.). The Minister may also, by order,
provide for prohibiting, except under licence, the working of
any such minerals.

Vllitcd States of AlIIerica* Licences relating to operations
in the field of atomic energy may not be granted to foreign
ers or to entities known, or reasonably believed to be owned
or controlled by foreigners or a foreign Government [42
USC, sec. 2133 (d)l.

ANNEX

National legislation for control over the Exploitation of
radio-active substances··

ARGENTINA
Decree Prohibiting the Exportation of Uranium Materials

(Presidential Decree No. 22,855 of 26 September 1945).
Presidential Decree No. 22,477/56 of 18 September 1956, Sec

tions lI, Ill, IV and V.
Presidential Decree No. 22,498/56 of 19 December 1956, Ar

ticles 9, 10.

AUSTRALIA

Atomic Energy Act, No. 31 of 1953 Section 17, Sections 35,
41,42.

BELGIUM
(Belgia,~ COllgo)
Decree Prohibiting Prospecting for Uranium, Thorium and

any Substance Containing Radio-active Minerals in the
Belgian Congo and Ruanda-Urundi, 18 July 1955, Section 1.

BRAZIL
Law Establishing the National Research Council Controtling

the Utilization of Atomic Energy, Law No. 1310 of 15
January 1951, Articles 4, 5.

Decree Approving Regulation Concerning Permits for ,"Vork
ing Atomic Energy Materials, Decree 30,230 of 1 December
1951.

Decree Establishing a Strategic Materials Export Committee,
Decree 30,583 of 21 February 1952.

CANADA

Atomic Energy Control Act, 1946 (amended by Revised Sta
tutes 1950 Chapter 51, R.S.1952 Chapter 11, R.S.l954, Chap
ter 47) Sections 8, 9, 10.

Atomic Energy Regulations of Canada Order-in-Council 5513,
effective 3 November 1949, Parts n, IV and VI.

Prospecting, Exploration and Mining of Radioactive Materials,
Order of the Atomic Energy Control Board of Canada,
5 April 1948.

Radioactive substances which require an Export Permit, Or
der-in-Council P.O. 3595, effective :ro July 1949.

Procedure for Requesting Radioactive Isotopes for Interna
tional Distribution, prescribed by the Atomic Energy Con
trol Board of Canada 9 December 1949.

CHILE

Decree Nationalizing Radioactive Minerals-Decree 379 of
22 February 1952.

Decree Regulating Import, Sale and Distribution of Radio
active Minerals-Decree No. 430 of 5 March 1952.

CHINA

Regulations for the Control of Mines and Ores of Uranium
and Thorium, adopted by Executive Yuan 20 March 1948.

COLOMBIA

Law reserving to the Nation al1 Radioactive Minerals, Article
45 of Law No. 120, 30 December 1919.

Decree No. 2638 of 6 October 1955 as amended.

* Information provided by the Government.
** Information provided by the International Atomic Energy

Agency and by Governments.
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COSTA RICA

Decree Prohibiting Exportation of Certain Strategic Ma-
terials, Decree of 23 January 1952.

FINLAND

Act on Atomic Energy of 25 November 1957.

FRANCE

Ordinance Establishing an Atomic Energy CO!l1missariat, NQ.
45-2563 of 30 October 1945 (as modified 1947, 1951), Ar-
ticle 1. .
Decree Concerning Atomic Energy Materials in Overseas
France, Decree No. 46-614 of 5 April 1946 (as amended,
1950).

Decree Reforming the Laws governing Mineral Substances
in Overseas Territories, Decree 54-1110 of 13 November
1954 (as amended).

Decree concerning Control of Mineral Substances in Overseas
Territories, Decree 57-242.

HONDURAS

Decree Nationalizing Sources of Radioactive Minerals, Decree
No. 119 of 13 March 1950.

INDIA

Atomic Energy Act, No. XXIX of 1948 (enacted by Dominion
Legislature) .

Mines and Minerals (Regulation and Development) Act of
8 September 1948.

I1menite (Control of Export) Order of 14 August 1953.
Mines and Minerals (Regulation and Development) Act No. 67

of 1957.

IRAN

Mining Law of 18 May 1957.

JAPAN

Atomic Energy Basic Law, No. 186 of 19 December 1955,
Articles 4 and 5.

Nuclear Fuel Corporation Law, No. 94 of 4 May 1956, Chap
ter In.

Law concerning Temporary Measures for Expediting Develop
ment of Nuclear Source Materials, No. 93 of 4 May 1956.

Law for Regulation of Nuclear Source Materials, Nuclear Fuel
Material and Atomic Reactors, No. 166 of 10 June 1957.

LAOS

Law 42 of 1959.

MEXICO

Incorporation of Radioactive Elements into the National Min
ing Reserves, (Declaration of the Secretary of National
Economy 22 August 1945).

Law Declaring Deposits of Uranium, Thorium, and Other
Substances from which fissionable Isotopes can be obtained to
produce Nuclear Energy to be National Mineral Reserves.
Decree No. 22 of 31 December 1949.

NEW ZEALAND

Atomic Energy Act, 1945, Sections 4-12.
Radioactive Substances Act, 1949, Sections 9, 10.
Atomic Energy (Amendment) Act, 1957, Sections 3-10.

NORWAY

Act concerning Exploitation of Metals Designated as being
of Particular National Significance, 15 February 1946.

Royal Resolution designating the Metal Uranium as being of
Particular National Significance, 7 December 1945.

Royal Resolution designating the Elements Uranium and
Thorium as being of Particular National Significance, 29'
March 1946.

PERU

Decree c.'Ccluding Radioactive Minerals from Private Con
cession, Decree-Law No. 11357 of 12 May 1950.

PHILIPPINES

Nuclear Energy Act, No. 1815 of 1957, Section 1 (7), 5, 8.



SPAIN

Reservation of Uranium Ore in Spanish Provinces, Order of
the Ministry of Industry and Commerce of 4 October 1945.

Statutory Decree of 22 October 1951 establishing the Atomic
Energy Association, Articles 3-8.

REPUIlUC OF SOUTH i\FRICA

Atomic Energy Act, No. 35 of 1948, Sections 1-10;
Atomic Energy (Amendment) Act 18 of 1952;
Order Pmhibiting Export of Beryllium Ores, No. 19, of 1950;
Atomic Energy (Amendment) Act, 1956.

S\VEDEN

Atomic Energy Act No. 306 of 1956, Sections 1-4. Royal Order
No. 308 of 1 July 1956.

Regulations on Prospecting, E.."'{ploration, and Mining of
Uranium 45: 811-312.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

Atomic Energy Acts, 1946, (Sections 6, 7, 8, 10) and 1954.
Radioactive Substances Act, 1948;
Atomic Energy Authority Act, 1948, Section 2.
Transfer of Functions (Atomic Energy and Radioactive Sub-

stances) Order, 1957.

UNITED STATES OF AMERICA

Atomic Energy Act of 1954, Chapters 6 and 7.
42 USC, Sec. 2133 (d).

VENEZUELA

Decree Reserving Radio-active Materials, Presidential Decree
of 11 October 1945.

2. Entry of foreign capital: systems of
encouragement and control

30. The present sub-section deals with sYStems of
governmental authorization for the entry and/or the
granting of special advantages to enterp;ises financed
by foreign capital. The discussion will, in general, cover
the licensing of new industries, requirements for ap
proval for special advantages (such as tax abatements.
accelerated depreciation allowances, special freight rates,
plant facilities, etc.) or guarantees, and measures for
the encouragement of investments in particular regions,
economic sectors and so forth. The discussion will
initially deal with measures for the encouragement of
investment, sr~cial attention being given to measures
designed specifically to attract foreign investment. In
addition, attention will also be given to general regu
latory measures affecting new investment, that is to
say, the screening controls imposed by Governments in
this conne..xion.

a. :MEASURES FOR THE ENCOURAGEMENT OF
INVESTMENT16

31. In the context of the present study, measures
for the encouragement of investment fall into two basic
categories: (l) relevant measures applying to both
domestic and foreign investments; and, (2) measures
designed specifically to attract foreign investment.

32. In general, the scope of the measures discussed
here varies in many respects, including such factors as
the economic sector to which capital is to be attracted,
as well as time-limits and geographical delimit;:tii1ns
relating to the special advantages which are normally

1B For a detailed review of the problems involved in the pro
motion of the international flow of capital and of measures
related thereto. see The Promotion of thc InteTllational FlcrdJ
of Pri,Jate Capital, Progress Report b:.' thc Secrctars-Gcncral.
E/3325, 26 Feb. 1960, and The Promotion of the Intemational
Flow of Private Capital, Furthcr Report by the Secrefars
General, E/3492, 18 ~Iay 1961.
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involved. 'Where the procedure involved is of partic
ular interest, mention is also made of the special institu
tions 'which have been established in many cases to
facilitate the attraction of new investments.

33. As regards (he guarantee aspect-that is to
say, the variety of formal assurances offered by Gov
ernments (whether under treaty or other arrange
ments) relating to such matters as compensation in
the event of e::-..-propriation of nationalization, con
vertibility of profits, and so forth, these are dealt with
in detail in a number of other sections in the present
report.

1. MEASURES AFFECTIXG BOTH DOMESTIC AND
FOREIGN IXVESTMENTS

(1) Encouragement of investment in specific
economic sectors

34. In a number of instances, legislation for the
encouragement of investment is used as a mechanism
for securing the development of selected industries or
economic sectors.
Chilc* Under the Foreign Investment Statute (Decree Law

258 of 30 March 1%0), certain guarantees envisaged under
the Statute may be granted only to enterprises engaged
exclusively in the production of goods for export, or to
foreign capital earmarked ior the establishment of industries
of a fuudamental nature which do not exist in Chile (Ar
ticle 8). The guarantees in question may also be extended
to new enterprises established under Law 11828 (Copper
Law) (Article 14).

Ghalla*'" The ~rinister of Finance is authorized to determine
whether a proposed investment by a company incorporated
and resident in Ghana which is desirous of establishing a
"pioneer" industry is in the public interest. On his being so
satisfied, he is required to certiiy the company as being a
"pioneer" company and one which is thereby eligible ior the
special advantages under the law.

Jordan l:nder the Law Xo. 2i, 2 April 1955, on the encourage
ment and guidance of industry, establishments engage:! in
certain specified industries are granted special privileges
and exemptions provided that they satisfy certain conditions.
The industries specified include sugar-cane refining and the
extraction oi potash and other chemical substances from the
Dead Sea.

Provision is also made for the Council of ~1inisters. on the
ad\·ice of the Economic Development Committee, to extend
the privileges of the Law to "important economic develop
ment projects" and to industries which differ from industries
existing at the time of the publication of the Law.

Morocco. The Basic Investment Law (Dahir No. 1-58-263
of September 1958) and implementing regulations contained
in the relevant orrete of the ~finister of National Economy,
provide for special benefits to certain basic industries, de
termined by the Investment Commission. These industries
include, intcr alia, the production of mineral fuels, inorganic
substances (large-scale only) and related raw materials, and
raw materials for the development of the iron, steel and
steel-alloy industry.

The arretl! of the Minister of National Economv also de
fines the sectors in which the enterprises other than basic
industries may also benefit under the prO\;sions of the
above-mentioned Law.

Under the Basic Investment Law, the ~finister of Xational
Economy may, upon recommendation of the investment Coun
cil, modify his determination of basic industries.

'" Information pro....ided by the Government
"'* Information provided by the Go....ernment in conne-"'{jon

with the United Nations stud)' on the international flow of
private capital.



Nelherlallds* Under the Investment Ordinance (National
Ordinance of 26 February 1960, G.P. 1960, No. 17) of
Surinam, certain tax concessions are available for approved
investments of at least $25,000 if, among others, the project
will provide an important contribution towards the streng
thening of the national economy in the sense of an enlarge
ment of the economic basis of the country, increase local
production-especiaHy production based on the use of local
raw materials-and/or increase employment opportunities.

Pallama Under the Production Development Law (No. 25 of
7 February 1957) the protection and economic assistance
which the State may authorize under the Law shaH be
applied to the fields of agriculture, animal husbandry,
fisheries, the extraction of raw materials from forests and
mines, and to all classes of manufacturing industries.

Thailalld** Under the Promotion of Industrial Investment
Act of 17 October 1960 (RE. 2503), the individual industrial
enterprises to be promoted in terms of the Act are to be
determined, in each case, by the Board of Investment. The
term "industrial activity" is defined broadly to cover every
kind of production, whether employing machinery or man
power, and is to include agriculture as weH as any other
activities which may be designated by ministerial regulation.10

(2) E'lcouragement of investment in certain
geographical regions

35. In certain instances, States exercise discre.
tionary rights with respect to the specific geographical
area of the country to which investments are -to be
attracted. The motivation in such instances is, as a
rule, predicated on a desire to achieve a more equitable
geographical distribution of economic development in
areas where special problems have hampered or even
militated against development. In such instances, where
climatic conditions or great distances from markets
have resulted in a disproportionately slow economic
development compared to the rest of the country, legis
lative measures have been taken to attract industries
by means of special tax abatements, accelerated de
preciation allowances and, especially where railways
are State-owned, preferential freight rates. Examples of
such measures are found in the case of northern Nor
way and southern Italy. Similarly, where major eco
nomic shifts have resulted in a geographically fairly
clearly defined area of labour surplus, measures have
been taken to attract new industries by means of, for
instance, government subsidies for the preparation of
industrial sites and the construction of actual plant
facilities, as is the caSe in a number of development
areas in, for instance, the Netherlands.
Ita I)· A number of special measures have been taken to en

courage and assist the economic development of the southern
part of the country. These measures comprise a legislative
syndrome, including the foHowing laws: Law No. 1598, 14
December 1947 (Regulations for the industrialization of
southern and insular Italy); Law No. 1482, 29 December
1948 (Additional regulations) ; Law No. 646, 10 August 1950
(Establishment of the fund for special works of public in
terest in southern Italy); Law No. 298, 11 April 1953 (De
velopment of credit activities in the industrial sector in
southern and insular Italy); Law No. 634, 29 July 1957
(Provision for the South) ; and Law No. 555, 18 July 1959
(supplementing and amending provisions).

* Information pro"ided by the Government of the Nether
lands.

** Information provided by the Government in connexion
with the Secretariat's studies on the promotion of the inter
national flow of private capital.

:n This Act supercedes the Act for the Promotion of In
dustries, 4 Oct. 1954 (B.E.2497).
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The geographical area to which the above-mentioned legis
lation applies covers the foHowing regions: Abruzzi e
Molise, Campania, Puglia, Basilicata, Calabria, Sicily and
Sardinia, as weH as sections of Marche, Lazio and Tuscany.

The measures in question include the establishment of
special financial institutions which extend credit for the es
tablishment of plant facilities and the purchase of machinery
on favourable terms and at low interest rates, tax and import
duty reductions or exemptions, including a 50 per cent re
duction in taxes on profits which are reinvested in the area,
reductions in freight rates on machinery brought into the
region, special rates for electric energy and, in certain
special cases, grants to meet marketing costs.

Nelherlalld,sU A number of areas having a structural shortage
of employment have been designated as "development areas",
where special conditions have been created to foster in
dustrialization. These areas offer special inducements for
the establishment or extension of industrial plants in the
places designated as industrialization centres. These include:
Cl) cheap industrial sites as a result of Government sub
sidies amounting to one half of their cost; and (2) a Gov
ernment construction subsidy to new establishments.

In order to qualify for the subsidy under these regulations,
the entrepreneur shaH, in principle, undertake to employ
male labour in his factory at the rate of one man per 100
square metres of floor area in the case of new establishments
and of one man per 50 square metres of new floor area over
and above the normal staffing in the case of extensions.

In the Netherlallds Antilles and in Surioom, various tax
concessions are granted to new industrial enterprises, regard
less of nationality, established since 1948. Certain tax con
cessions also apply to holding and investment companies,
companies for the exploitation of patents, and trusts, if they
deal exclusively with non-residents of the area concerned.*

Norway The Northern Norway Development Fund (Storting
Enactment of 18 March 1952) finances new industries and
provides technical assistance in the Nordland, Troms and
Finnmark regions of the country, with special emphasis on
the establishment of industries which are basic to further
economic development and the provision of training facilities
for the creation of a pool of skilled workers.

In addition, the law of 28 June 1952 provides special tax
inducements and abatements in connexion with investments
(and reinvestments of profits) in northern Norway, as well
as accelerated depreciation allowances for new industries.
Additional e.'l:emptions are granted to producers of electric
energy.

Peru Under the Industrial Promotion Law (Decree No.
13270) of 30 November 1959, tax concessions to new in
vestors are graduated according to the proposed location of
the new enterprise, with maximum benefits offered for es
tablishment in the country's less developed areas.

(3) Selection criteria and obligations devolving
upon the investor

36. In addition to considerations relating to the
economic sector concerned and to actual plant loca
tion, measures for the encouragement of investment
are typically contingent upon conforming with certain
established criteria and objectives, and upon the fulfil
ment of obligations in terms of time-limits for invest
ment and the beginning of production, employment and
training of nationals, the supply of the national market
at agreed prices, as well as such procedural obligations
as the submission of annual reports and the like.

1Jl Netherlands Ministry of Economic Affairs, Gl/ide 10 llle
Establishing of bulustrial Operatiolls ill the N etherlallds, The
Hague, Feb. 1959.



Chile* Under the Foreign Investment Statute (Decree Law
No. 258, 30 March 1960), applications for new capital in
vestments are screened by the Foreign Investment Com
mittee with respect to the origin of the capital, the reputation
and responsibility of the applicants, and factors which in the
light of national interest may justify the approval of the
investment (Article 19). Approval of individual investments
is givcn by Presidential Decree designating the name of the
applicant, the purpose and amount of the investment au
thorized, the manner and conditions in which the new
capital will be brought into Chile, the date on which the
industry, operation or business should start, the concessions
granted thereto, their terms and conditions, procedure for
exercising them. period of validity, and the type of industry,
operation or business so favoured (Article 24).

Israd Under the Law for the Encouragement of Capital In
vestments, No. 5719 of 6 August 1959, the Investment C~ntre

is required to examine proposals for capital investment from
the point of view of their conformity with certain objectives.
These objectives are: (1) the development of the productive
capacity of the State and the efficient exploitation of its eco
nomic resources and possibilities; (2) the absorption of im
migrants and the planned distribution of the population over
the area of the State; and (3) the improvement of the bal
ance of payments through the reduction of imports and in
crease of exports.

Jordan Under the Law for Promotion and Encouragement of
Industries (No. 27 of 1955), the Economic Development
Committee established by the Minister of Economy is re
quired to study the applications for investment in terms of
the Law and to ascertain whether they comply with the
following conditions: (1) that the essential manufa~turing

work in the proposed industrial establishment must be con
ducted by machines other than those operated by hand
power; (2) that the cost of the machinery and equipment
in the industrial establishment-other than those of the power
plant-must not be less than 2,000 dinars. The Council of
Ministers may, however, extend the exemptions available
under the Law to establishments whose machinery and
equipment are less than 2.000 dinars in value. The Commit
tee is required to recommend to the Council of Ministers
whether the establishment concerned should enjoy the ex
emptions available under the Law.

The owners of approved establishments must fulfil certain
obligations and must, bIter alia, give an undertaking to sell
the output destined for local consumption at prices to be
determined by the Economic Development Committee; and
submit an annual report giving detailed information on costs,
production, exports, imports, labour and such other opera
tional information as may be required by the Committee.

Panama Under the Production Development Law (No. 25
of 7 February 1957), the National Economic Council and
the other authorities established by law for the purpose
must report to the cabinet on every application for the
special advantages available under the Law, in the light of,
inter alia, the following criteria: (1) the importance of the
proposed investment in relation to the development of the
national economy as a whole and the impact of the invest
ment on the various segments of the economy; (2) the con
tribution which the investment might make to the national
income; (3) the amount of investment necessary for the es
tablishment and operation of the particular enterprise under
conditions conducive to success; and (4) the quality and
cost of raw and manufactured materials of foreign origin to
be utilized, the possibility of obtaining them on the domestic
market and of developing and producing them in the country.

Under the Law protection and e.."(emntions are available to
productive activities or enterprises which undertake the fol
lowing obligations: (l) to initiate capital investment within
the period specified in the contract between the investor and
the State; (2) to begin production within the period fixed
in the contract which shall not exceed two years, e.."(cept

* Information provided by the Government.
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where the nature of the productive activity reqUires more
time; (3) to give job preference to nationals; and (4) to
sell its products in the national market at wholesale prices
not higher than those agreed on with the competent official
agencies.

Sudal~ A recent statement of Government policy on the en
couragement of the investment of capital in the field of in
dustry notes the proposed establishment of an Advisory
Committee to consider all applications for Government
assistance to private enterprise.

The Committee will assess whether an application merits
classification as an "approved" or "pioneer" enterprise. In
making its assessments, the Committee will be guided by
such criteria as: (I) that the enterprise must be beneficial
to the public interest, for example, by increasing the national
income, by saving foreign exchange or for strategic reasons;
(2) that it must have a favourable prospect of successful
development; (3) that its functions must not already be
adequately performed by some other enterprise within the
country; (4) that initial assistance is shown to be necessary ;
and (5) that adequate capital and efficient management will
be available.

Enterprises wishing to enjoy the status of "approved" or
"pioneer" enterprises must, among others, undertake to pro
vide reasonable facilities for the training of Sndanese per
sonnel and for the progressive participation of such personnel
in their establishment. In addition, reference is made to the
fact that, although not a matter of compulsion, the question
of the association of domestic capital will be one which may
be negotiated at the outset of the enterprise's operations.

Thailand** Under the Promotion of Industrial Investment
Act of 17 October 1960 (B.E. 2503), the Board of Invest
ment is empowered, in issuing a promotion certificate, to
lay down any conditions it thinks fit concerning the exercise
of any rights and benefits conferred upon the promoted
enterprise.

11. MEASURES SPECIFICALLY AFFECTING FOREIGN
INVESTMENTS

37. Under this heading are discussed measures
designed specifically to attract foreign investments.
While the inducements offered under such measures
do not differ materially from those offered to domestic
investors, the entry requirements, obligations and ap
plicable criteria, as well as the authorization procedures
relating to foreign investment are of special relevance
to the present study.

38. The discussion covers (1) procedural organiza
tion; (2) applicable criteria and obligations; and (3)
formal requirements.

(1) Procedural o1'ganization
39. The examples set forth below illustrate the

various authorization procedures employed in the coun
tries concerned, and note the authority or authorities
responsible for issuing the authorizations in question.
It may be observed that, typically, the level of respon
sibility at which such authorizations are issued is rather
higher in the case of foreign investments than in the
case of domestic investments, where these are covered
by separate legislation.
Afghallistal!*** Under Article 9 of :he Law Encourag-ing the

Investment of Private Foreign Capital of 13 May 1959, an
Investment Committee is to be established by the 1.finistry
of Commerce to be composed of the Ministers of Commerce

** Information provided by the Government in connexion
with the Secretariat's studies on the promotion of the inter
national flow of private capital.

*** Information orovided by the Government to the 11th
session of the EcAFE Committee on Industrial and Natural
Resources (I&NR/24, 11 Feb. 1959).



and of Mines and Industries, the Presidents of the Afgha
nistan Bank and of the Chamber of Commerce, and one
representative each from the following Ministries: Foreign
Affairs, Finance and Planning. Authorization is given to
the Committee to invite experts and representatb;es of other
agencies, whenever it may be necessary to its deliberations.

All decisions by the Investment Committee approving ap
plications for investment must be submitted to the Cabinet
for final approval.

Cambodia Under the Foreign Investment Law of May 1956,
a preliminary authorization fc,' the investment of foreign
capital will be granted by the .\1ini"ter of Finance on the
advice of the authority concerned with national development
and planning. The instrument of authorization will specify
the conditions under which the operation is to be conducted,
the obligations imposed on each investor and the treatment
to be accorded to the capital invested.

Ceylon The Government's Statement of Policy in Respect
of Private Foreign Investment (White Paper of 15 July
1955) noted that all foreign investment would require gov
ernmental approval, with proposals for investment being
considered .ndividually. The statement declared ; lvern
mental policy to be flexible and broadly defined the pr ·dure
which would be adopted by the Government in sane';.;. 'ing
foreign investments. The authority ultimately res pOl••ble
for permitting or disallowing investments is the Prime Min
ister. All foreign investment would initi:tlly be examined
and sanctioned on the basis of a formal application to the
Prime Minister, to enable him to consider the matter with
the assistance of an Advisory Board, to be established.

Cllile* Under the Foreign Investment Statute (Decree Law
258 of 30 March 1960), a Foreign Investments Committee is
established to study applications submitted under the Decree
Law in question and to report thereon to the President of
the Republic through the :Ministry of Economy. The com
mittee is to be composed of the Minister of Economy, the
Minister of Finance, the Chairman of the Central Bank of
Chile. the Chairman of the State Bank of Chile, the Chair
man of the International Exchange Commission and the
Vice President of the Corparacion de Fomento de la Pro
ducci01I, as well as ministers of the departments under
whose jurisdiction the proposed investment would fall.

Approval of individual investments is given in the form of
Presidential Decree.

ChinQ (Taiwan)* Under the Revised Statute for Investm~nts

b)' Foreign Nationals (14 December 1959), the Ministry of
Economic Affairs is required to approve investments referred
to in the Statute. The approval of the Executive Yuan is
required for investments which would be subj ect to restric
tions under other laws, in orde,' that such restrictions may
be waived.

Greece Legislative Decree '!\'o. 2687 of 31 October 1953, re
garding the investment and protection of foreign capital
(long-term investments) provides for the constitution by the
1finister of Co-ordination of a committee to be composed of
one representative each of the Ministries of Co-ordination,
Commerce, Industry and Finance, of the Bank of Greece
and of two persons of higher scientific training and experi
ence, especially in industrial matters, as permanent mem
bers. The membership of the committee is to be supplemented,
when necessary, by other appropriate persons.

lran* The Law Concerning the Attraction and Protection of
Foreign Capital Investments (29 Xovember 1955) requires
that applications accepted by the Supervisory Board be given
final approval by the Council of Ministers.

Libya Under the Law on Investment of Foreign Capital of
30 January 1958, investment proposals are to be submitted
to a committee to be established by the Minister of National
Economy and composed of representatives of the Ministry
of Finance, the National Bank, the Agriculture Bank, the

.. Information provided by the Government.
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Development Bank, and of the province concerned. Repre
sentatives of the office of the United Nations Representative
in Libya, the Libyan-American Reconstruction Commission,
the Libyan Public Development and Stabilization Agency, the
Libyan Finance Corporation, and of other organs invited by
the Committee may attend, without having the right to vote.

The Committee's recommendation must, if favourable,
stipulate any conditions that should attach to the proposed
investment.

The Minister of National Economy, after considering the
Committee's recommendations and after consultations with
the officials of the province concerned, may issue a decree to
the effect that the proposed investment is a project which
contributes to Libya's economic development. As such, the
project will be entitled to certain special advantages.

Turkey The Law for the Encouragement of Foreign Invest
ment (No. 6224 of 18 January 1954) provides that a com
mittee is to be formed under the chairmanship of the General
Manager of the Central Bank of the Turkish Republic and
with the following membership: The Director-General of the
Treasury, the Director-General of Domestic Trade, the
Director-General of Industrial Affairs, the Chairman of the
Board of Research and Planning in the Ministry of State
Enterprises and the General Secretary of the Union of
Chambers of Commerce and Industry and Commodity Ex
changes. The committee is authorized further to consult with
other ministries and institutions (Article 8).

(2) Applicable criteria and obligatiofJS

40. The applicable criteria dealt with under this
heading cover both specific requirements which pro
posed investments are expected to meet, as well as
broader requirements in terms of economic sectors or
activities to which preferential treatment may be given.
In addition, any obligations which applicants must
fulfil in the event of approval of the proposal are also
dealt with here.
Afghanistan** Benefits provided for under the Law En

couraging the Investment of Private Foreign Capital (13
May 1959), are limited to investments in, among others,
industry, mining, agriculture, power development and other
productive projects.

Cambodia The authorization of the Minister of Finance re
quired under the Foreign Investment Law of May 1956 will
only be given to investments in activities deemed useful for
the economic development of the country and which do not
involve a monopoly or special privileges.

Authorization depends on a minimum participation of do
mestic capita! and upon a minimum employment of domestic
perronnel. The percentages in each case are to be determined
by the Minister of Finance, after a consideration of the
circumstances and of economic requirements.

Ceyla'l According to the Government's Statement of Policy
in Respect of Private Foreign Investment (White Paper of
15 July 1955), foreign investment would be particularly
welcome into fields where there is a general programme of
production, where local capital or technical knowledge are
inadequate, and where the country's balance of payments
position would be strengthened through a reduction in imports
or an expansion of exports. The mere existence of some
measure of local investment in any particular field, would
not, in itself, exclude foreign investments from that field.

China (Taiwall)* The types of investments Jvered by the
Revised Statute for Investment of Foreign Nationals 04
December 1959) are: (1) investments in domestically-needed
production or manufacturing enterprises; (2) investments in
enterprises which have an export market; (3) investments

** Information provided by the Government to the 11th
session of the ECAFE Committee on Industrial and Natural
resources (I&NR/24, 11 Feb. 1959) .



which are conducive to development or communications en
terprises; and (4) investments in other enterprises which
are conducive to the country's economic and social de
velopment (Article 5).'"

Iran* The Law Concerning the Attraction and Protection of
Foreign Capital Investments (29 November 1955), provides
that investments for development, rehabilitatioIf and pro
ductive activities in industry, mining, agriculture and trans
port are entitled to the special facilities granted.

The regulations issued under that Law stipulate that "de
velopmental" and "productive" activities are all those efforts
which are made to raise the general production level and
national income of the country and to increase the foreign
e.xchange revenues directly or indirectly, or to effect an econ
omy in their consumption. In addition, investments, in order
to be eligible for available advantages or incentives, must
fulfil the following requirements: (a) they must enter into
such investment fields that are open and authorized to local
investors; (b) they must not involve any monopoly rights
or special privileges; and (c) the capital must be privately
owned, without any foreign Government participation.

Italy Under the l<egulations Concerning Foreign Capital In
vestments (Law No. 43, 7 February 1956) and the regula
tions issued thereunder (Presidential Decree No. 758 of
6 July 1956), foreign capital invested in new productive
enterprises or in the enlargement of such existing enter
prises is entitled to preferential treatment. Productive enter
prises are those engaged in the production of goods and
services, such as enterprises engaged in land reclamation
and improvement projects, power production and distribu
tion, and mining.

The determination whether an enterprise is to be classed
as productive is to be made by the 11inistry of the Treasury,
after consultation. where necessary, with other ministries, on
application by the prospective investor.

Lib~,.a Under the Law on the Investment of Foreign Capital
of 30 January 1958, the projects in which foreign capital is
to be invested must contribute to the country's economic
development.

Turkey Under the Law for the Encouragement of Foreign
Investment (No. 6224 of 18 January 1954), the respective
discretions of the Investment Committee and of the Council
of :Ministers are not expressly limited, nor are such dis
cretions restricted to determinations whether a particular
investment satisfies certain specific statutory criteria. The
Law, on the other hand, is to apply to foreign investments
that (a) wilt tend to promote the economic development of
the country; (b) are in a field open to Turkish private
investors. and (c) will entail no monopoly or special priv
i1eges; and in addition, obtain the approval of both the
Investment Committee and the Council of Ministers.

(3) Formal requirements

41. The examples set forth below illustrate the
variety of formal requirements in connexion with the
entry of foreign capital. The e.xamples are selective
and only cover points of immediate interest in the
COIttext of the present study, that is to say, require
ments relating to form, amount, origin, etc., of the
capital concerned, as well as to the scope of the term
"foreign capital" as defined for the purposes of the
legislation concerned.
Afghanislall"'* The Law Enconraging the Investment of

Private Foreign Capital (13 May 1959) defines private

*Information provided by the Government.
** ECAFE. Committee on Industry and Natural Resources,

11th Sess., I&NR/24, 11 Feb. 1959.
10 A more specific listing of industries to be encouraged is

to be found in Article 3 of the Statute for Encouragement of
Investment (l0 Sept. 1960), (Information provided by the
Government in connexion with the Secretariat's studies on the
promotion of the international flow of private capital).
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foreign capital as: (a) foreign exchange transferred to
Afghanistan through an authorized bank; (b) necessary
machinery, equipment, means of transport and raw materials
imported for the establishment or the expansion of industry
or other development projects permitted under this Law;
(c) licences, patents, trade marks, inventions and other
similar rights, if these are owned by foreigners living out
side Afghanistan. The following, however, are not to be
considered private foreign capital for the purposes of this
Law; (a) capital imported under legal commitment requir
ing the repatriation of this capital; and (b) capital imported
to meet the living expenses of non-residents.

The scope of the Law is defined as relating to "all
foreign individuals and legal entities, duly authorized under
this law".

Cllile* Under the implementing regulations of the Foreign
Investment Statute (Decree Law No. 258 of 30 March 1960),
applicants must submit information as to the purpose and
amount of the proposed investment, the form in which the
entry of capital will be effected, proof of the existence and
origin of the capital, (in some cases) the possibilities of
placing the products on the domestic or foreign market un
der comparative conditions, supporting evidence of the im
portance of the proposed industry and its influence on the
economy and the production of foreign exchange.

Chilla (Taiwall)* The Revised Statute for Investment by
Foreign Nationals (14 December 1959) applies to: (1)
capital investments undertaken alone or jointly by foreign
nationals or juridical persons and the Government of the
Republic of China, Chinese nationals or juridical persons,
to establish new, or to expand existing, enterprises; (2) to
purchase stocks or debentures of existing enterprises, or to
extend loans in cash, machinery, equipment or raw materials
thereto; and (3) to furnish technical expertise or patent
rights as capital stock (Article 4).

Capital for investment under the Statute must be in the
form of (1) imported cash (foreign currencies or foreign
e."change); (2) imported machinery or other supplies re
quired domestically; (3) techniques or patent rights; and
(4) those portions of principal, net profit, interest or any
other income from investment which have been approved for
settlement of foreign exchange (Article 3).

1rall* The Regulations implementing the Law Concerning the
Attraction and Protection of Foreign Capital Investments
(29 November 1955) define "foreign capital" as: (a)
foreign exchange transferred to the country through an
authorized bank; (b) machinery, machine-tools, spare parts
and raw materials plus other necessities, provided that they
could be currently used and the Supervisory Board recognizes
their suitability as such; (c) patents on inventions, provided
that they relate to the productive purposes for which an
application for capital investment has been submitted; (d)
all or part of the net profit acquired in Iran which have
been added to the original capital or which have been in
vested in some other enterprise to which the provisions of
the law are applicable; (c) means of transport to be em
ployed in the execution of the project for which the invest
ment is made; and (f) technical staff salaries paid in foreign
currencies for the creation of the productive enterprises prior
to the commencement of actual exploitation. (For exclusions
provided for under this Law, see paragraphs 260 and 263
below.)

Japal~ The incentives offered by the Law Concerning Foreign
Investment of May 1950, as amended, are a.-ailable only to
the following forms of foreign investment: (1) technological
assistance contracts; (2) acquisitions of stocks, bonds and
investment trust certificates; and (3) debentures or claim
able assets arising from loans.

LibJa For the purposes of the Law on the Investment of
Foreign Capital of 30 January 1958, "foreign capital" is
defined to include: (a) capital sent in the form of foreign
currency or cheques i (b) machinery, equipment and spare



parts therefor; primary products and other imports; (c)
rights in patents, trade marks and licences connected with the
project i and (d) profits accruing from the above-mentioned
capital which are proved to have been reinvested in the
project.

It would appear that only projects in which foreign capital
participation is not less than 51 per cent of the total are
eligible for the special advantages or incentives provided for
under the Law.

Turkey The benefits under the Law for the Encouragement
of Foreign Investment (No. 6224 of 18 January 1954) are
made available to owners of approved foreign capital.

b. OTHER DISCRETIONARY MEASURES

42. Under this heading are noted a few examples
of discretionary measures relating to the investment
which are not in effect measures of encouragement and
do not relate to licensing systems for the development
of particular resources but which are deemed to be of
particular interest within the context of this study.
In some cases, investment control functions, as such,
are exercised at the point of the inward transfer of
capital by offices administering exchange control.

France Under Regulation 669 (laI/mal Official of 21 January
1959) of the Office des Challges, the authorization of the
Office is made a requirement for certain specified forms of
investment."" \Vhile decisions are not based on fixed criteria,
investments involving the outright transfer of foreign cur
rency or tending to result in a decrease in imports or an
increase in exports are favoured while investments in kind
attract close scrutiny.

Greece Under the Emergency Law of 5 May 1935, a licence
from the Ministry of Industry, granted on the advice of a

.., As of I January 1960, the functions of the Office des Changes,
in so far as foreign investment is concerned, were taken over
by the 1Iinistry of Finance and Economic Affairs. (Informa
tion provided by the International Monetary Fund.)

Committee of Experts is required for the creation of a ne\l
industry or for the expansion of an existing industry.

IlIdia Under the Industries (Development and Regulation
Act, No. 65 of 1951, as amended, and the rules issued there
under, new and substantial expansions of existing under
takings in the industries listed in the Schedule to the Act
must be licensed. Undertakings in existence at the time the
Act came into force are to be registered. A Licensing Com
mittee is to advise the appropriate authority (the .Ministry of
Commerce and Industry) on individual applications for
registration or licensing. A Central Advisory Council, which
would include members of private industry, is to be estab
lished to advise the Government on the development and
regulation of the scheduled industries. A sub-eommittee of
this Council is to review governmental action in connexion
with such licensing and registration with a view to advising
on future policy.

},[orocco Foreign investments are subject to the advance
approval of the Exchange Office, which is an agency of the
Ministry of Finance.

Norway Inward transfers of capital and investments in Nor
way by non-residents are subject to the approval of the
Bank of Norway.

Pakistall The Development of Industries (Federal Control)
Act of 1949, as amended, and the rules framed thereunder,
require that the authorization of the Central Government be
obtained for new undertakings or for the expansion of exist
ing undertakings (which are to be registered) in industries
specified in its schedule. Provision is made for constitution
by the Central Government of Advisory Committees and a
Council of Industries to advise generally on matters con
cerning the development and regulation of the specified
industries.

Spaill All incoming capital representing foreign investment
in Spanish enterprises requires the approval of the Spanish
Foreign Exchange Institute.

Tlmisia Foreign investments require prior authorization
which may be given by the Central Bank with the agree
ment of the Government. Securities may be imported freely
through the authorized banks.

B. :Measures relating to operations hy foreign enterprises

1. The formal aspects of jurisdiction over
foreign entcrprises

43. The way in which States, by their laws and
by the administrative procedures which these establish,
control the entry of foreign enterprises into the field
of natural resources exploitation has been e.xamined
in the preceding section. The manner in which they
control the operations of those enterprises which are
permitted to enter will be considered here.

44. Before going on to consider the working obliga
tions actually imposed by law on foreign enterprises,
there is a further opportunity for control which should
be mentioned: that is the control inherent in the use
of legal techniques. Legal precepts apply to persons,
who may be natural or jur:dical (such as partnerships,
limited partnerships, limited liability companies, joint
stock companies, co-operatives, etc.). In the field of
natural resources e.xploitation, one-man enterprises are
unlikely to affect the sovereignty of the country in
which they operate; of far greater importance are
enterprises created under the business organization
laws of the country concerned. The laws in terms of
which they are created give the enterprise legal per
sonality and, probably, nationality relevant to claims
for diplomatic protection. They control, illter alia, the
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manner in which directors are to be selected, the rights
of shareholders, the persons who may be authorized
to act in the name of the enterprise and the e.xtent
to which the enterprise may be responsible for the acts
of persons using its name. Furthermore, the State
which initially gave the enterprise legal form may vary
that form later by changing its laws or by inserting
restrictive provisions in the charter it has granted, so
that, for instance, the enterprise may not be allowed
to issue bearer shares or to transfer more than a cer
tain percentage of its registered shares to foreigners.

45. Looking to the form in which the foreign enter
prise is allowed to operate, then, rules requiring enter
prises e.xpoiting particular resources to be established
under the laws of the host State, or to be domiciled
there, may be of importance in determining the meas
ures of control which the host State will have over
the organizational aspects of the enterprise's opera
tions.

46. It is not possible, in a study of relatively wide
scope, to examine in great detail the different forms
of business organization recognized in each country,
nor the e.xtent to 'which particular forms are actually
used by foreign enterprises active in the exploitation
of natural resources. It is here intended only to give



a general picture of legislation requiring foreign enter
prises to incorporate in the host State or to establish
a legal domicile there and legislation prescribing the
formalities which enterprises organized abroad must
complete before they may exploit natural resources.

47. In a sense, these laws may be considered as
exclusions, excluding foreign enterprises not incor
porated locally or which have not complied with the
necessary formalities. This view might be strengthened
by consideration of the cases where the State retains
a measure of discretion not to allow incorporation or
registration even of otherwise qualified organizations.
In view, however, of the fact that the States which
have such laws also have other laws relating specifically
to the screening of applicants for rights to exploit
natural resources, it is unlikely that the more formal
rules would operate to bar particular foreign enter
prises not e.xcluded by the measures which will be
considered in section E below.

a. FORMAL REQUIREMENTS

i. Organization of the foreign enterprise
(j'ncorporation)

48. \Vhenever the activities of an enterprise cross
national borders, its directors may have a choice of
laws under which it may be formed. The choice they
make will depend upon a variety of factors, including
the suitability of the forms of organization available,
the psychological and legal pros and cons of a partic
ular corporate nationality and the tax burden con
sequent upon the adoption of a particular choice.21

Some States have, however, taken this choice out of
the hands of the foreign enterprise by allowing access
to their natural resources only to nationals or to enter
prises organized in the country.

49. Thus the Constitution of Brazil provides that
"The employment of mineral resources, and those

of hydraulic energy, depend upon federal authoriza
tion or concession, as provided by law.

"Authorizations or cont:essions shall be granted e.x
clusively to Brazilians or to concerns organized in
the country ..." (Article 153).

A similar provision is to be found in the Constitution
of H 01ldllras (1957), according to which concessions
may only be granted to "individuals or commercial
companies organized or incorporated under Honduran
law" (Article 6).

50. This requirement of a national organization
even for foreign enterprises has been applied in Indo
nesia to foreign mining companies by a Cabinet deci
sion of 24 October 1956 and is included in Act No. 78
of 27 October 1958 Concerning Foreign Capital Invest-

'" It may be noted that, at the Symposium on the Develop
ment of Petroleum Resources of Asia and the Far East (New
Delhi, December 1958), the representative of the United States
of America commented that "American oil companies lose
certain tax benefits under the law of the United States if
they form subsidiary companies under the laws of foreign
countries in order to conduct operations there. He observed
that the requirement of domestic incorporation did not seem to
be necessary in order to subject the companies to the petroleum
laws or other applicable laws of the country in which their
operations were conducted, and he therefore suggested that it
might be advisable to eliminate the requirement of domestic
incorporation" (Report of the \Vorking Group on Regulations
Governing Petroleum Resources Development in Proceedings
of the Sj'7IIposium 011 the DC'Z,'e/opment of Petroleum Resources
of Asia and t!le Far East, Mineral Resources Development
Series No. 10, E/CN.ll/507, p. 242).
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ment as a general requirement for "undertakings
operated wholly or for the greater part in Indonesia
as a separate unit of enterprise."22
In Mexico, mining, forestry and fishing rights are
reserved to Mexican nationals and companies formed
under Mexican law23• This limitation is applied in
Portugal to companies active in public services or ac
tivities of fundamental importance to the national
defence or national economy.24 It is to be found, too,
in the mining laws of Ira1~/25 Laos,26 S,yria2T and
Turkey,28 the mining and petroleum laws of Pakis
tan,29 and the Sudan,s° and the petroleum laws of
Paraguay,3I Spain32 and the United Kindgom.33• 34

51. The foreign exchange guarantees available to
foreign investments under the foreign investment law
of Japan are applicable only to investment in Japanese
companies and not to foreign branch operations.s5

52. This requirement of incorporation is more often
found in cases where foreign enterprises as defined36

are not permitted, and then it is used to strengthen
the prohibition on the holding of shares by foreigners,
or the limitation of foreign shareholding or voting
rights to a specified minority. In Sweden, for instance,
a foreign corporation cannot register a mineral deposit,
nor, without special authorization, acquire real property
or a registered mineral deposit. A Swedish partnership
in which there is a foreign partner, or a company
issuing bearer shares is, in general, considered to be
on the same footing as a foreign corporation. The
same applies to a Swedish joint stock company which
does not have a reservation in its articles of association
prohibiting the transfer of more than one fifth of its
shares to foreign nationals or Swedish interests not
fulfilling- the above conditions.3T These provisions may
be, and have been, waived. The status seems to be

22 Act No. 78, 'Z7 Oct. 1958, Article 5 (translated in U.S.
Dept. of Commerce, V/orld Trade Information Service, Part I,
No. 58-86) ; the Cabinet decision of 24 Oct. 1956 is recorded in
Report on Indonesia, vol. 8, No. 2 (1956), p. 3.

.. Information provided by the Government of Mexico; see
also Constitution Article 'Z7.1.

o'Law No. 1944, 13 April 1943.
z Regulations Governing the Exploitation of Mines (1957),

Article 3 (exceptions require the approval of Parliament).
os Foreign Investment Laws and Regulations of the Countries

of Asia and the Far East, ECAFE/L.l22, p. 114.
::1 Under the )'Iining Law, No. 7, 21 Dec. 1953, permits of con

cessions may be granted to Syrian nationals or to commercial
companies founded and domiciled in Syria, taking into account,
during the validity of the permit or concession, considerations
relating to defence.

.. Law ~o. 6309, 3 Mar. 1954, Sections 13 and 62.
"" Pakistan Petroleum (Production) Rules, 1949, Rule 10.

Rule 4 obliges an alien applicant or a company incorporated
outside Pakistan to supply with its application "full particulars
of the company to be incorporated in accordance with Rule 10
in Pakistan for the purpose of receiving the grant of and
working any licence or lease which may be granted...."
Articles 9 (5) and 16 of the Pakistan Mining Concession Rules,
1949, have exactly similar provisions, as does Rule 14 of the
West Fakistan Mining Concession Rules 1958.

.. Information provided by the Government of the Sudan.
81 Law No. li55, 8 June 1940, Article 5.
a> Law of 29 Dec. 1958, Article 8.
"" Information provided by the Government of the United

Kingdom of Great Britain and Northern Ireland.
.. Provision for exploitation through a domestically in

corporated company is also to be found in the United Kingdom
Model Colonial (Oil :!Inning) Regulations, Section 10 (Mise.
:No. 484a of Nov. 1938).

os ECAFE/L.I22, op cit., pp. 95-96.
.. That is, enterprises with majority ownership or control in

the hands of foreigners.
.., Information provided by the Government of Sweden j Act

of 30 },fay 1916, as amended.



similar in Nor-...uay, although the law speaks of "domi
cile" rather than incorporation in Norway38 and in
Finlmld, where the same one-fifth limitation must be
inserted in the corporate charter of a Finnish joint
stock company which is to own immovable property.31l

ii. Domicile

53. Although the concept of the domicile of a com
mercial company is not understood in the same sense
in the legal systems of all States, it does seem that
the requirement that a foreign enterprise be domiciled
in the country permitting its operations is generally a
requirement that it establish its head office there, or
at least the office from which operations in the host
State will be conducted.40 This may represent a desire
to have the foreign enterprise's policy makers and their
records physically within the jurisdiction, or it may
be another step in a nationalizing process aimed at
separating the foreign enterprise from its country of
origin.

54. A number of countries which have been men
tioned already as requiring foreign enterprises to be
organized under their laws also require domicile within
tr.~ territorv. This is the case for Indollesia,4l Por
tugal,42 amI Syria.43 Then there are States which do
grant concessions to foreign juridical persons, but
require that they establish a domicile. This is required
for mining in El SalvadorH and Uruguay":; for petro
leum exploitation in EClIador,46 Italy,47 pzru48 and
Vel1CZul.'la,4D and for the supply of electricity in Peru.50
Legal domicile may also be required of national com
panies in order to back up a total or partial exclusion
of foreign capital, as is done in Nor-...uay.51

Si! General Concessions Act (14 Dec. 1917), Articles 11, 13
(mining), 19, 20 (real property). For requirement of domicile,
see paras. 53 and 54 below.

.. Information provided by the Government of Finland; Act
of 28 July 1939 on the Right of Foreign Nationals and Foreign
Corporations to Own and Possess Immovable Property and
Shares.

'" This seems to be essentially similar to the civil law con
cept of "siege social" (required by Article 9 of the Syrian
1[ining Law Xo. 7, 21 Dec. 1953, for instance).

U See note 22 above.
'" The principal office must be in Portugal, see note 24 above.
.. See notes 27 and 40 above.
~US Dept. of Commerce, Investment ill Central America,

p. 131.
.. Foreign Capital ill Latin Amcrica, United Nations publica

tion, Sales No.: 1954.ILG.4., p. 141.
... Ibid., pp. 90-91. ("Foreign companies engaged in mining

need not acquire legal domicile in the country unless Ecua
dorian investors hold at least 10 per cent of their capital.")

"Law No. 6 of 11 Jan. 1957, Articles 2, 29 (head office).
.. Petroleum Law No. 11780 of 12 Mar. 1952, "Foreign com

panies, in order to apply for concessions, must be registered
in the Public Registers of Peru, have their legal domicile in
the capital of the Republic, and appoint a representative of
Peruvian nationality" (Article 7).

to The Law of Hydrocarbons, 13 Oct. 1955, Article 6, reflects
a seneral provision in the Constitution of Venezuela to the
effect that "No contract of national, state or municipal public
interest may be entered into with foreign governments 'Jr
assigned to them. Neither may such contracts be entered into
with natural or juridical persons not domiciled in Venezuela,
nor assigned to them if signed with third parties." (Constitu
tion of Venezuela, 11 Apr. 1953, Article 48).

so Law No. 12378 of 14 July 1955, Article 30.
61 General Concessions Act (14 Dec. 1917) Article 2 (water

falls), "companies with wholly Norwegian management and
domiciled in Korway and with solely Norwegian capita!."
Article 11 (mining without a concession), Article 19 (real
property).
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iii. RegistratiolJ and other formalitieSS 2

55. Practically all States provide for the registra
tion of enterprises, domestic or foreign, doing business
within their territories.53 The test of "doing business"
applied by Anglo-American and related legal systems,
or its equivalent in other countries, has been known
to cause Jifficulties of interpretation, but we may assume
that all enterprises actively exploiting natural resources
in a country will be obliged to register there.

56. Registration may involve a measure of discre
tion on the part of the administration, or it may be
the right of any enterprise which fulfils certain pre
scribed formalities. In Bra::il, foreign corporations need
to be authorized by Presidential decree, and in BI/rma
they must have a permit from the President before they
may register. Some form of governmental consent is
needed for the establishment of a foreign enterprise
in Cltina (Taiwan), Colombia, Filllalld, Nepal,M
Sweden55 and TI/rkcy, together with the more specific
consents that a foreign enterprise will need in order
to e.xploit natural resources. In Israel, the Minister of
Justice is empowered to refuse registration at his
discretion but has never done SO.36 In At/stria, foreign
limited and joint stock companies require a permit
from the :Minister of the Interior, but not if they are
registered in the Trade Register of Foreign Persons.5T

57. The formalities required before a firm can be
registered vary from country to country, but, as a rule,
any enterprise will have to submit certified documents
testifying to its legal formation, the powers granted to
its officers and the purposes for which it was formed.
It will be required also to give the address of its
registered office for the purpose of receiving legal
notices, and, probably, to name an agent authorized
to receive such notices. The names and addresses and
sometimes, the nationalities of its directors may also
be required. Registration is then customarily followed
by publication of certain details of notices in an official
gazette, and perhaps also in one or hvo newspapers of
large circulation.

58. \Vhile these minimum formalities are of gen
eral application to enterprises, both domestic and for
eign, some countries require additional formalities for
foreign enterprises and, in particular, for the estab
lishment of branches of foreign enterprises formed
abroad. A number of countries, including China
(Taiwan), Costa Rica, Cl/ba, Libya, Mexico, Philip
pines, Peru, T1/rk!!y and Vmezllela, require that the
constituent documents of the enterprise be certified by
their consul in the State 'where it was formed. Foreign
branches are often required to submit a balance-sheet
on registering and may be required to continue to do
so at regular intervals while they continue operations.
In Gnecc, New Zealand and Nicaragua, for instance,
thf.:}' must register or publish a balance-sheet once a
year. Then it is usual to require that the local agent
file the power of attorney authorizing him to represent

.. The information in this section, unless otherwise noted, is
derived from the US Dept. of Commerce \Vorld Trade In
formation Service Establishing a Busincss ill ... series, from
successive 'Cniteri Nation_ reports on the International Flow
of Private Capital (£/2901, E/3021, E/3128, E/3249) and
from the replies of Governments.

.. Laos seems to be an exception (ECAFEjL.I22, op. cit.,
p. IJ3).

.. ECAFE/L.122, op. cif., p. 132.
/is Act of 3 June 1955.
"" Companies Ordinance, 1929.
G! Austrian Trade Regulations, Article 8.2.



the enterprise. In Lebanon and Syria,5S the local agent
must be a national as well as a resident. One or two
countries have nationality requirements relative to ac
counting personnel: only an accountant registered in
Brazil may authenticate accounts of foreign enterprises
active there, and the U1lited Arab Republic requires
a firm to have at least one Egyptian auditor.59 A for
eign corporation active in H ondllrasGO or T1lrkey must
set aside capital especially for its operations there.

59. Some countries have registers for special pur
poses, instead of a general commercial register, and
these may be particularly applicable to foreign enter
prises. Thus, Tllrkey maintains a Petroleum Registeril1

in which petroleum applications, licences, leases, rights,
transfers and other matters are recorded. A ltstria, as
already mentioned, keeps a Trade Register of Foreign
Persons.

60. A considerable number of countries also make
provision for incoming capital to be registered with the
exchange control authorities.62 Among them are Ar
gentina,G3 Bolivia, Brazil, Cambodia, Costa Rica,
Ecuador, lran/34 Israel, Japan, Jordan,65 Nicaraglla,
Paraguay and the United Arab Republic.

b. REQUIREMENT OF SUBMISSION TO LOCAL LAW
AND COURTS

61. \Vhatever may have been the position in the
past, it is nowadays taken for granted that persons
and enterprises within the territory of a sovereign
State are subject to its courts and to such laws as
that State imposes, within the limits set by interna
tional law.GG Foreign enterprises may, and do, secure
special treatment by agreement with the State in which
they are operating, or through the provisions of a
treaty from which they are entitled to benefit.67

i. E.1'"clllsi01l of monopoly or special privilege

62. Some States have wished to make it quite clear
through their constitutions and laws that it is not their
policy to grant exemption to foreign enterprises from the
ordinary courts or from the ordinary law. Thus the for
eign investment laws of Cambodia,6s lr01169 and Tllrkey70

all stipulate that they apply only to investments which
"wiII entail no monopoly or special privileges," and the
Government of PaJ~istan has said that "Pakistan would
welcome foreign capital see]"'-ing investment from a

.. Unless a special dispensation is obtained from the Min
ister of National Economy, with the approval of the Council of
Ministers (Article 1 of L.D.151 of 2 March 1952).

,., Stock Company Law No. 26, 16 Jan. 1954. Article 91 (ii).
ro US Dept. of Commerce, bl~'estlllellt in Central America,

p. 213.
et Petroleum Law No. 6326, 10 ~Iar. 1954 (as amended),

Article 34. By Article 34 (3), "The provisions of other laws
relating to a Register and to registration shall not apply to
such transactions as must be registered in the Petroleum
Regi"ter in conformity with this article."

"" See also paragraph 42 above.
"Law No. 14i80, 22 Dec. 1958, Article 4.
.. Law Concerning the Attraction and Protection of Foreign

Capital Investments, 29 No\·. 1955. Article 8.
.. Law No. 28, 21 Apr. 1955, Article 4.2.
eo A discussion of cases which have come before international

tribunals will be found in chapter III below.
'" See chapter Il below.
ea Kram No. 221-NS, 13 Sept. 1957.
eo Regulations implementing Law Concerning the Attraction

and Protection of Foreign Capital Investments, 29 Nov. 1955,
Article 1 (b).

.", Law for the Encouragement of Foreign Investment, No.
6224, 18 Jan. 1954, Article 1 (c).
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purely industrial and economic -objective, and not
claiming any special privileges."71

63. The Constitutions of a number of the Latin
American Republics contain provisions e..xpressly sub
jecting foreigners within the territory to the national
laws. Thus the 1957 Constitution of H01lduras declares
that "From the time they enter the territory of the
Republic foreigners are bound to respect the authority
and obey the laws" (Article 25).72

11. The ((Calvo clause"

64. The provision mentioned in the preceding para
graph may be accompanied by a clause equating the
legal position of foreigners to that of nationals in ::eme
respects, and some constitutions, while affording the
foreigner the same protection as is available to na
tionals, seek to limit the rights of the foreigner to
local remedies only. By article 32 of the Constitution
of Peru,

"Foreigners, as regards property, are in the same
condition as Peruvians, without being able in any
case to invoke an exceptional position in this respect
or have recourse to diplomatic claims" (Article 32).

This is supported by a general provision requiring
what is known as the Calvo clause:

"In every state contract with foreigners, or in the
concessions which grant them in the latter's favour,
it must be expressly stated that they will submit to
the laws and tribunals of the Republic and renounce
all diplomatic claims" (Article 17).73

65. This approach to the institution of diplomatic
protection is to be seen in a number of differing- forms
in the constitutions, laws and state contracts of coun
tries in the region. Sometimes resort to the diplomatic
protection of the State of which the foreign enterprise
or entrepreneur is a national is to be penalized by law
with the expulsion of the alien or the forfeiture of his
rights.74 A good example of the elements which may
be included in a constitutional provision of this type
is provided by Article 27 of the Constitution of Mexico,
which reads (in part) :

" ... legal capacity to acquire ownership of lands
and waters of the nation shall be governed by the
following provisions: (I) Only Mexicans by birth
or naturalization and Mexican corporations have the
right to acquire ownership of lands, waters and their
appurtenances, or to obtain concessions for working
mines or for the utilization of waters or mineral
fuel in the Republic of Mexico. The nation may

<1 Policy Statement of 2 Apr. 1948, section 13 (U.S. Dept. of
Commerce, lll~'estmcllt in Pakistan, p. 168).

.,. See also Constitution of Boli~'ia 1945, Article 111 ("All
enterprises established for deyelopments, profit or trade within
the country shall be deemed to be national enterprises and
shall be subject to the sovereignty, the laws and authorities of
the Republic"). Constitution of Cuba 1940, Article 19 (f);
Constitution of Colombia 1886, as amended, Article 10; Con
stitution of El Salvador 1950, Article 17; Constitution of
Guatcmala 1956, Article 14; Constituthn of Haiti 1957, Article
13; Constitution of Nicaragua 1950, Article 24; and Constitu
tion of Peru, Article 17.

"" See also Constitution of Bolivia, 1945, Article 18; Con
stitution of Costa Rica, 1947 as amended, Article 19; Constitu
tion of Ecuador, 1946, Article 177; Constitution of El Salvador,
1950, Article 19; Constitution of Guatemala, 1956, Article 59;
Constitution of Honduras, 1957, Article 37; Constitution of
Mexico, 1917. Article 27; Constitution of Nicaragua, 1950,
Articles 26, 28; Constitution of VelU!&lIela, 1953, Article 49.

,. "Anyone who contravenes this provision shall lose the
right to inhabit the country" (Constitution of El Salvador,
1950, Article 19).



grant the same right to aliens, provided they agree
before the ministry of foreign relations to consider
themselves as Mexicans in respect to such property,
and bind themselves not to invoke the protection of
their governments in matters relating thereto; under
penalty in case of non-compliance of forfeiture to
the nation of property so acquired."
66. Most of these provisions are concerned with

contracts between the State and foreigners, but in
ECllador, the relevant clause includes contracts with
"any Ecuadorean person or legal entity" (Article 17).

67. The relevant articles in the constitutions of
Bolivia, El Salvador, Guatetnalu, Honduras and Nica
ragfta make an exception for cat'~s of denial of justice,
but the latter four add a proviso that an adverse
judicial decision is not to be considered as denial of
justice. Costa Rica would permit diplomatic protection
only "as provided in international conventions."

68. Similar provisions relating to submission to
law and non-recourse to diplomatic protection are to
be found in Latin American laws relating to natural
resources75 and in the concession agreements entered
into by other Latin American countries which do not
have such provisions in their laws.

69. Outside Latin America, States do not seem
to have given special attention in their laws to the
possibility of diplomatic protection of foreign enter
prises by the States of which they or their owners are
nationals. In Iran, the prohibition on the transfer of
investments under Article 3 (2) of the Iranian foreign
investment law to foreign Governments is tempered
by a clause which reads:

"The foreign investor is entitled to insure the
capital which he imports into Iran. Where the in
surer happens to be an agency of the foreign Govern
ment, and if the said Government is, in the event,
subrogated to the investor's rights and claims, then
the provisions of Article 3 (2) of the Law Concern
ing Attraction and Protection of Foreign Capital
shall not apply" (Article 6).

iii. Spedal legal regimes

70. Some States have included in their laws ap
plicable to foreign enterprises, the possibility of includ
ing in concession agreements an agreement not to
change the legal regime governing the concession, ex
cept with the consent of both parties. Thus, the Con
stitution of the Dominican Republic allows for the
grant, by virtue of a general law or of a special con
tract approved by the National Congress, of "the
irrevocable right to benefit" from agreed ta."{ exemp
tions, reductions or limitations, incidental to specific
works or enterprises of public benefit to which it is
considered advisable to attract the investment of new
capital for the development of the national economy
or for any other subject of social interest.76 Similar
provisions are to be found in the foreign investment
laws of Chile77 and Greece78 and the petroleum laws

'" For example, Panama, Production Development Law, No.
25 of 7 February 1957, Article 7 (k) ; Bolivia, Petroleum Code,
26 Oct. 1955, Art. 11 ("Concessionnaires shall be subject to
the laws and c"uns of the country, and it is understood that
foreigners renounce any right of diplomatic recourse regarding
any matter relating to the concession").

.,. Constitution of the Dominican Republic 1955, Article 94.
'" Foreign Investment Statute, Decree Law No. 258, 30

March 1960, Article 8.
"" Legislative Decree 2687 of 31 October 1953, Article III

(3).

of Bolivia, Iran, Libya and France (Sahara).711 The
model petroleum concession agreement in the second
schedule to the Libyan Petroleum Law is a typical
example, stipulating that "The contractual rights ex
pressly created by this concession shall not be altered
except by mutual consent of the parties" (Clause 16).

IV. Dispute settlement provisions in concession
agreements

71. In the absence of some special arrangement,
the courts of the territorial sovereign are the forum
to which disputes, arising from the operations there of
a foreign enterprise, will be submitted. Special provi
sions on dispute settlement may be found in laws con
cerning natural resources, in concession agreements pur
suant to a law authorizing arbitration clauses and in
concession agreements in countries where no general
natural resources law exists.

72. Many Latin American States, as was mentioned
above, have constitutional provisions subjecting foreign
persons and enterprises to their courts as well as to
their laws. (The Constitution of El Salvador declares
that "No contract may be concluded in which the deci
sion, in the event of controversy, is to be rendered by
the courts of a foreign country.") There may, how
ever, be special provisions determining which national
courts are to have jurisdiction. Thus the Petroleum
Code of Bolivia lays down that:

"All doubt or controversy regarding the fulfillment
of the terms of the concessions and the interpreta
tion of this law or its regulations shall be resolved
by common accord between the Executive Power
and the concessionaire. In the event of lack of agree
ment between the parties, the matter shall be sub
mitted directly to the Supreme Court of Justice of
Bolivia for final decision." (/1.rticle 19).

Technical or accounting matters are to be decided by
experts named by the parties, and if they disagree
and fail to name an umpire, a third arbitrator will be
chosen by the President of the American Institute of
Mining Engineers and Metallurgists (Article 19).

73. The petroleum la\v of Spain50 provides for final
decisions to be given by domestic tribunals. In I taZy,
provision is made in the Petroleum law8! for settle
ment of disputes by arbitration in accordance with
the relevant articles of the Italian Civil Procedure
Code, and in Pakistan, if the arbitrators appointed by
the parties disagree, a dispute is to be decided by a
judge of the Federal Court of Pakistan.52 The petro
leum law of Lib'}/a authorizes the insertion of a detailed
arbitration clause in concessions by the terms of which
disputes are to be settled by an international arbitra
tion. If the parties fail to agree on the appointment
of a third arbitrator, he is to be appointed by the
President, or in certain circumstances, the Vice Presi
dent, of the International Court of Justice. The con
cessions are to be governed and interpreted "in accord
ance with the Laws of Libya and such principles and

.,. Bolivian Petroleum Code, 26 Oct. 1955, Article 18; Iranian
Petroleum Act, 31 July 1957, Article 11 (B); Libyan Pet
roleum Law No. 25 of 1955, Second Schedule, Clause 16;
OrdOllnallCe No. 58-111 [France (Sahara) l, 22 Nov. 1958,
Articles 25, 26 (2) and 35.

'" "The holders of permits and concessions are subject, with
out limitations, to the Spanish laws and tribunals." Law of
29 Dec. 1958, Art. 57 (Boletil! O/icial No. 311).

81Law No. 6, 11 Jan. 1957, Article 36.
... Pakistan Petroleum (Production) Rules 1949, Rule 40,

and Pakistan Mining Concession Rules 1949, Rule 80.
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rules of international law as may be relevant but only
to the extent that such rules and principles are not
inconsistent with and do not conflict with the laws
of Libya."83

74. Apart from the detailed provisions contained
in laws relating to natural resources, there are also
laws which merely allow the possibility of special
choice-of-Iaw and choice-of-forum clauses to be in
serted in the concession agreements made in terms of
the law. The Petroleum Law of lvlorocco contains an
interesting article, according to which the concession
agreements may provide for recourse to arbitration,
and these agreements may fix upon "a procedure in
spired by international practice in the matter of petro
leum arbitration, and may contain a compromissory
clause."84 The foreign investment law of Greece pro
vides that disputes "shall be settled by arbitration as
prescribed in the instrument of approval, it being
understood that a foreign national, who may be a natu
ral person or a legal entity in official capacity or a
person of recognized reputation in legal matters, may
also be selectrd as a third arbitrator."s5 The Prtro
leum Law of Irm~ lays down conciliation and arbitra
tion as the applicable dispute settling mechanisms and
leaves the details for insertion in particular concession
agreements.86 In two recent agreement under this law,
there are detailed arbitration provisions, including the
appointment, if the parties do not otherwise agree, of
an umpire by the President of the Swiss Federal
Tribuna1.81 A third agreement gives this power of ap
pointment to the President of the Cantonal Tribunal
at Geneva and provides that the arbitral tribunal shall
sit at Geneva, In the case that the President of the
Cantonal Tribunal should refuse, or be unable, to make
the appointment, his function is to be transferred to
the presidents of the Supreme Courts of Denmark,
Swede11 or Brazil, in that order.8s

75. Finally, dispute settlement may be regulated
entirelv bv the terms of a concession agreement, in
the absence of a petroleum or mining law. Article 40
of the amended Convention between the Government
of Iraq and the Turkish Petroleum Company provides
for appointment of a referee by the President of the
International Court of Justice if the parties or their
arbitrators fail to agree upon one. The decision of the
arbitrators, or of the referee if they disagree, is fina1.89
The same provision is to be found in Article 33 of the
Offshore Concession Agreement between the Sheikh
of Kllwait and the Arabian Oil Company, Ltd., a suh
sidiary of Japan Petroleum Trading Company, Ltd. ;90

.. Second schedule to the Libyan Petroleum Law, No. 25 of
1955. Gause 28. as amended by Royal Decree of 2.July 1961.

"Dahir No. 1-58-227,21 July 1958 (Brllletin OfjiClel, 24 July
1958). Article 39.

III L.D. No. 2687, 31 Oct. 1953. Article XII.
,.., Petroleum Act, 31 July 1957, Article 14.
.. Agreement between Pan American Petroleum Corporation

and the National Iranian Oil Company, 24 Apr. 1958, Article
41' Agreement between Sapphire Petroleums, Ltd., and the
N~tional Iranian Oil Company, June 1958, Article 41. [Ef
fective 19 Jan. 1962, the title of Sapphire Petroleums, Ltd.,
became Cabal Enterprises, Ltd.l

.. Agreement between the National Iranian Oil Company
and AGIP Mineraria, 3 Aug. 1957, Article 44.

'" Convention dated 14 :March 1925 between the Government
of Iraq and the Turkish Petroleum Company, Limited. The
identical arbitration clause is to be found in Article 41 of the
Basrah Company's Convention of 2? July 1938: as amen~ed,
and in Article 39 of the Mosul Ot! Company s ConventIOn,
dated 20 April 1932, as amended.

00 Agreement entered into at Kuwait on 18 Dhulhijjah
1377 AH. (5 July 1958).
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and the Offshore Concession Agreement between the
Government of Saudi Arabia and Japan Petroleum
Trading Company. Ltd.,ol contains a similar arrange
ment, both concessions being over offshore areas of
the Neutral Zone in the undivided sovereignty of Saudi
Arabia and the Sheikh of Kuwait.

2. The requirement to provide for domestic
participation

a. ASSOCIATION OF PRIVATE OR PUBLIC
DO~ESTIC CAPITAL

76. The pragmatic approach to foreign investment
now adopted by many States in varying stages of
economic development is well illustrated by the attitude
of States to direct foreign investment, as evidenced
by their laws and policy statements requiring the asso
ciation of domestic capital with foreign enterprises ex
ploiting natural resources.02

77. In theory, participation of domestic capital in
foreign enterprises may have positive advantages, not
only in the possibility of a greater degree of national
orientation in the policy decisions of the enterprise,
but also in the over-all benefit derived by the terri
torial sovereign from the presence of the foreign enter
prise. 'Where the profit-margin from the exploitation
of a particular resource is very bgh, it may not, in
the long run, be to a country's advantage to have
that resource exploited if the net earning-s and capital
appreciation are ultimately to be taken out of the
country.03 Once a substantial amount of local oarticipa
tion is assured, however, then, the more profitable the
operation, the more much-needed domestic capital will
be obtained. At the same time, exchange controls im
posed to ensure reinvestment of profits locally can be
made less stringent. encouraging more productive for
eign investment. The same result may be harder to
achieve by other controls at the disposal of a Govern
ment, because hi~h rates of taxation, onerous exchange
controls and Government control over the selection of
key personnel may result in a failure to attract the
desired amount of foreign capital and technical and
managerial skills.

78. \Vhere. on the other hand, the profit-margin
from natural ?pS'-JUrces exploitation is considered rea
sonable, an inflexible provision excluding more than
a certain percentage of foreign capital in any enterprise
may result in holding back development, owing to the
well-known shortage of domestic capital in many coun
tries with under-utilized natural resources.9-l

01 Agreement entered into at Riyad on 18 Jumada 1, 1377
A.H. (10 Dec. 1957). The arbitration clause is contained in
Article 55.

.. In some countries, the association of domestic capital in
specified minimum percentages is also required in laws dealing
with enterprises in fields other than natural resources ex
ploitation. Such provisions are to be found in connexion with,
for instance, banking, insurance, aviation, coastal shipping
and the manufacture of alcoholic beverages. They are not dealt
with here.

os This point is well brought out in the introductory discuss!on
of foreign investment cont::,ols in the ECAFE study ForeIgn
In'vestment Laws and Reglllations of the Countries of Asia
and the Far East, ECAFE/L.l22, p. 5 et seq.

.. "It is frequently suggested that the amount of foreign
capital coming into the country in industry should be limited,
either by fixing a maximum percentage of the shares which
may be held in any company by foreign capital, or in some



79. There may also be variations in the approach
of different countries with similar economic problems
due to a variation in the prevailing philosophy within
these countries as to the role of Government with rela
tion to business and private capital, or as to the effects
of foreign investment on sovereignty.

SO. In practice, of the countries willing to admit
foreign investment capital, only the Philippines has a
rigid limitation on direct investment, with a constitu
tional provision limiting foreign investment in the de
velopment of natural resources to a 40 per cent in
terest. The effect of this provision is modified by a
constitutional amendment exempting United States
citizens until 1974. Burma} with a similar constitutional
provision, has been able to allow exceptions since the
passage of the Union Mineral Resources (Grant of
Right of Exploitation) Enabling Act, 1949.95

81. Apart from the constitutional provisions in
force in the above-mentioned countries, a number of
States have either general foreign investment laws, or
specific natural resources laws, limiting foreign capital
participation to a minority holding, though in many
instances with the possibility of exceptions in favour
of approved foreign enterprises. These countries are
China} Finland} Mexu:o}96 Norway} Pakistan} Porttegal}
Saltdi Arabia} Spai. and Sweden.

82. In Latin America, except in M exi{;v and
formerly, in Brazil (both countries with a growing
supply of domestic private capital), there has been no
requirement of domestic capital participation with per
mitted foreign investment, but recent industrial de
velopment encouragement laws in El Salvador} Guate
mala and Nicaragua have contained provisions limiting
the application of these laws to enterprises associating
a specified percentage of domestic capital, and the pe
troleum laws of Guate'mala and Pent provide that 30
per cent of the stock of an enterprise formed to exploit
a petroleum concession there should be offered to na
tionals for a period of 90 days.

other way. In view of the extremely large amounts of capital
which will be required if we are to beat the unemployment
menace, this is a totally unrealistic approach to the problem.
Limiting the amount of foreign capital in any enterprise is
tantamount to linking the rate of industrial development in
this country to the amount of capital which can be raised
locally. There is no assurance that local capital will come
forward into industry at any particular rate and any such
limitation of foreign capital must therefore limit the rate of
such development to an unknown e."tent, which is most un
desirable at the present stage." Federation of Malaya, In
formation Services, Help for New Industries} pp. 3-4.

.. No mention of this limitation is contained in the r;nion of
Burma Iuvestment Act, 1959, or in the Union of Burma In
vestment Rules, 1960, issued thereunder. In its Statcmellt 0/1

Government Assistallce to Private Enterprise, 15 Sept 1961,
the Government states under the heading "Definition o. ';'.Jr
mese Company''': "Though the definition of a 'Burmese Com
pany' in the Burma Companies Act e."cludes any company with
a foreign share-holding however small it has been the practice
of Government not to discriminate between Burmese Companies
and Foreign Companies in matters pertaining to industry. This
practice will continue." (Information provided by the Govern
ment in connexion with the Secretariat's studies on the promo
tion of the international flow of private capital.)

... Under legislation promulgated in 1961, only companies in
which Mexican capital participation is at least 51% can obtain
new mining concessions, while special tax advantages accrue to
established companies in which Mexican capital participation
is at least 51%. (Regulatory Law of Article 27 of the Mexican
Constitution relating to the exploitation and utilization of
mineral resources,S Feb. 1961, effective 20 Apr. 1961).
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83. The other countries surveyed, with one or two
exceptions to be found in the country studies, either
do not require domestic participation at all or treat it
as a variable factor to be considered when approving
the foreign investment concerned. Afghanistan, Cam
bodia, Jordan and Libya have laws to encourage for
eign capital investment97 which give the approving au
thority power to insist that opportunities be given to
local capital to participate in the enterprise; and Ceyloll,
btdia} Itldonesia, Nepal and Pakistan all include asso
ciation of domestic capital as a factor in their casc-by
case approval of foreign enterprises.

84. Of the considerable group of countries which
do not ordinarily require foreign enterprises to asso
ciate local capital, a number, including Ethiopia} the
Federation of Malaya} Ghana and the Sudan are on
record as favouring the establishment of joint ventures.
Canada is concerned about the growth of those foreign
enterprises in which it is difficult for Canadians to
invest j and Irelatld, while welcoming foreign capital,
prefers it to take the form of minority stockholdings or
loans rather than direct investment with a controlling
interest.

Government capital-joint ventures

85. There are few provisions referring especially
to the association of Government capital. Joint ventures
in natural resources development between private for
eign investors and the Government are to be found in
several countries, including Burma, India, Pakistan
and Thailand, and are considered in the policy state
ments of Ethiopia} Ghana, Indonesia and the Sudan
but are the results of special negotiation rather than
of general law, as is to be expected in the case of a
relatively novel form of economic co-operation.

86. In the case of Nigeria} certain Government
agencies, such as the regional development corpora
tions, participate in certain undertakings in order to
assure foreign investors of the safety of their capital.
This is mainly done by the regional governments and
takes the form of requiring a part of the shares of the
new companies in question.*

87. Recent developments in the petroleum industry,
where very large amounts of capital may be involved
have also favoured the association of governmental
capital, either from the Government directly, as fore
se~n in the new laws of Morocco and Spain} or by
way of a public corporation, such as the National
Iranian Oil Company (NIOC) in Iran, the Yaci
mientos Petroliferos Fiscales Bolivianos (YPFB) in
Bolivia, and the Ente Nazionale Idrocarburi (ENI)
in Ifaly. In Sweden, the Crown has the right to acquire
half the shares of any mining enterprise within two
years after the mining concession has been granted.98

Table 1-2 gives annotated data on the practice of
States with respect to the association of domestic
capital. As considerable information has been available
on this point, an attempt has been made to cover all
Member States which permit foreign investment. The
completeness of the data given is. of course, subiect
to the same considerations of availability of documenta
tion which apply elsewhere in this study.

* Information provided by the Government.
rn See also paras. 36 and 39 above.
"Mining Law of 3 June 1938, as amended by Law of 21 1far.

1952, Articles 46 and 47.



Table 1-2

Government practice with resped to domestic capital participation reqnirements

Counlry Type of inveslmen'

Percetllage of
domestic. caPi'al

reqlllred Governmen' policy and olher owerva'ions

Afghanistan •••••••••••

Argentina ••••..•.••••.
Australia ••.......••.•.

Austria •••.•..••.•..•.
Belgium ..••.•.....•••
Bolivia •.....••.•.•...•

Brazil .

Burma •.••••••••••••••

Cambodia .••••••..••••

Canada •••••.••.••••••

Ceylon ..•••••..••..•••

Chile ••••••••••.••.•••

,.
China (Taiwan)·

Colombia ..
Costa Rica ••••••••••• ~

Cuba •••••••••••••••••
Denmark* •••••••••••••

All foreign investment

Petroleum in the YPFB
zone

Other foreign investment
Natural resources within

150 km. along borders
Other natural resources

All natural resources

All companies

Nil
Nil

Nil
Nil
51

Nil
51"

Nil

60

Nil

51

Nil
Nil
Nil
Nil
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"The degree of Afghan participation (if any)" is among
the data to be considered by the Committee set up by
the Law for the Encouragement of P'rivate Invest
ment, 13 May 1959, Article 13 (b). In the past. ma
jority Afghan ownership has generally been required.

The Government welcomes joint ventures but does not
require local participation.·

YPFB may form subsidiary companies with private
capital in order to exploit the oil in its zone. The
Government body must maintain a majority interest.b

The provIsIons of Decree Law No. 6230 of 1944, re
quiring 50 per cent of the shares in mining companies
to be Brazilian owned, have been superseded by ad
ministrative action in accordance with Articles 141
and 153 of the 1946 Constitution. There is now no
such Iimitation.4

This limitation is contained in Section 219 of the Con
stitution. Variations may be authorized by Act of
Parliament, as was done in 1949 in the Union Mineral
Resources (Grant of Right of Exploitation) Enabling
Act. By this Act. the Government may vary the capital
requirements if it has reason to believe that domestic
capital is not forthcoming, and that it would be det
rimental to the interests of the UnioIl. not to grant the
concession (section 2).

Each investment must be authorized, and the authoriza
tion may reserve a minimum participation for private
or public Cambodian capital. Article 5 (1) of Kram
No. 221-NS. 13 Sept. 1957.

At present the only legal requirements are those per
taining to Canadian ownership in respect to the North
west Territories as introduced in the Canada Mining
and Canada Oil and Gas Regulations. However, a
Royal Commission has suggested that Provincial Gov
ernments might well consider requiring foreign ap
plicants for mining rights, oil leases, and timber rights
to take in Canadian partners.*

All investments need authorization. An official publica
tion has stated that the Government desires local
capital to participate with foreign enterprises, but that
"The Government does not consider it desirable to
impose a uniform rule in this respect.""

"While Chilean legislation does not require the associa
tion of domestic with foreign capital, official encourage
ment has been given to the formation of enterprises
involving joint participation by foreign and domestic
investors." Foreigl1 Capital ill Latill America, United
Nations publication, Sales No.: 1954.II.GA, p. 65.

Foreign investment in mining operations may be ex
empted from this limitation by special approval of
the Executive Yuan. Under the Revised Statute for
Investment by Foreign Nationals, enterprises formed
with 51 per cent or more of foreign capital are not to
be subject to requisition or expropriation within
twenty years after commencement of business (Ar
ticles 18 and 15).r



Dominican Republic
Ecuador ••••••.•.••.••
El Salvador •••••••••••

Ethiopia •••.•....•...•

Federation of Malaya ••

Finland* •..••••...••••

France .•..••••...••••

Ghana ••..•••........•

Greece •...........•.••
Guatemala ••••••••••••

Haiti ..........•••..••
Honduras .

T,p, of it""sttllmt

"Suitable industries"

Immovable property
Other

Hydrocarbons

Petroleum

Border zones
Other

Table I-~ (continued)

P".cndog, of
dOtllemc. coPi,,,,

rcqtllred GD'IIenllnent policy and other observalioltS

Nil
Nil
Nil The Industrial Encouragement Law (D.L. No. 661, 22

May 1952) applies only to enterprises with at least
50 per cent Salvadorean capital, including capital of
permanently resident foreigners (Article 7 a).

"The Government will not, as a general rule, impose
participation of Ethiopian capital investment in new
enterprises established with foreign capital according
to the nature of the enterprise and the extent of the
foreign capital. Nevertheless, it will be the policy of
the Government to require the participation of Ethi
opian capital in suitable industries with a view to
suitably employing the capital of the country. How
ever, such local capital shall in most instances repre
sent a minority interest."~

Nil "Although no legislation was conceived of in respect of
the association of domestic capital, he hoped that
foreign enterprise would associate domestic capital
whenever the latter was forthcoming." Report of a
speech by the Minister of Commerce and Industry.ll

80 The Government may exempt foreign nationals and
Nil companies from the provisions of the Act of 28 July

1939 on the F'.ight of Foreign Nationals and Foreign
Corporations to Own and Possess Immovable Prop
erty and Shares.

51 Government policy is to require a majority of French
capital in the joint companies set up to explore for,
and exploit, petroleum. In certain instances, foreign
capital has been allowed an exact half interest.

Nil The Prime Minister of the then Gold Coast, in a policy
statement on capital investment, discussed the pos
sibility of requiring Government participation. He
said, "It is not normally proposed to regard Govern
ment participation as mandatory, but rather to look
upon such partnership as a natural means, in the
absence of local private capital, of assisting investors
to establish a new venture. There may, however, be
cases in which Government participation would be
calculated to serve the national interest, and the Gov
ernment must reserve to itself the right to insist on
partnership in such future enterprises.'"

Nil
30 The Petroleum Code of 1955 (Decree No. 345, 7 July

1955), requires 30 per cent of the initial capital of
companies organized to undertake petroleum opera
tions to be offered for Guatemalan participation during
a period of at least 90 days (Article 18).

51 Constitution (1956), Article 127.
Nil "The major contracts with foreign investors were ef-

fected at a time when foreigners were free to invest
in any type of enterprise in Guatemala with no re
quirement of participation by national investors. While
this continues to be the general rule, it has recently
been subject to qualification.'" Apart from the provi
sions of the Petroleum Code, the Industrial Develop
ment Law of 1947 (Decree No. 459, 3 Dec. 1947)
contains incentives available only to enterprises which
admit stated proportions of domestic capital participa
tion (Article 12).

Nil
Nil

India .....••...••.•••• -
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As a rule, the major interest in ownership and effective
control of an undertaking should be in Indian hands.
The Government will not, however, object to foreign
capital having control of a concern for a limited period,
if it is found to be in the national interest, and each
individual case will be dealt with on its merits.k



Indonesia .••.•••••••.•

Iran •...•...•.••.... ".

Iraq ••.......••.....•.

Ireland ...•.•....•....

Basic industries

Petroleum outside the
Consortium area

Other investments

TGble I-Z (continued)

51 This was laid down in a policy statement of 28 Dec.
1955. Act No. 78. 27 act. 1958. Concerning Foreign
Capital Investment provides only that priority will be
given to applications for joint ventures with Indo
nesian private or Government capital

30 In mixed organizations or joint ventures, not less than
30 per cent of the ownership must be held by mac

Nil (Petroleum Act, 31 July 1957; Article 6). However,
the Act allows for the possibility that a wholly owned
foreign enterprise might be permitted (Article 8).

Advantages under Law No. 72, 1955, for the Encourage
ment of Industrial Undertakings are confined to en
terprises with 55 per cent or more Iraqi capital Also,
20 per cent of the capital stock of new subsidiaries
formed by petroleum concessionaires in Iraq must be
offered to Iraqi nationals.

There are substantial advantages in the development of
industry under Irish ownership and controL While this
development will be fostered in every way. the Gov
ernment welcomes foreign participation in the dri.e
for expansion in industry."l

Israel .••.•....•••.•.•.
Italy ••......•.....•.•.
Japan •......•••..••••.
Jordan •......••••.••.

Laos .
Lebanon ..

Liberia .

Libya ..

Luxembourg .•.•••••.•
Mexico .

Morocco .
Nepal .

Netherlands .
New Zealand .
Nicaragua ..

Norway ..

Norway .

Public utilities
Other
Diamonds
Other
Oil
Other

All natural resources

All investment

Mining rights and
Vt-aterfalls

Forest land

Nil
Nil
Nil
Nil

Nil
33-

SO
Nil
Nil

Nil
51

Nil~

51

Nil
Nil

80
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Participation of domestic capital may be a factor in
obtaining approval for an investment under Law No.
28, 21 Apr. 1955, on the encouragement of foreign
capital investment, Article 4 (2) a.

Not known.

Participation of Libyan investors may be a condition
for approval of an investment under the Law on the
Investment of Foreign Capital, Royal Decree of 30
Jan. 1958, Article 7.

The Secretariat of Foreign Affairs may waive this
requirement in the case of enterprises organized for
the purpose of establishing a new industrial activity
in Mexico"

This appears to be a flexible limitation on foreign owner
ship and control, subject to exemptions at the discre
tion of the Government.·

In order to come within the terms of the Law for the
encouragement and Protection of Industrial Develop
ment (Decree 317 of 20 :Mar. 1958), new or existing
enterprises "'.stablished with foreign capital may be
required to admit national capital participation (Ar
ticle 25).

Conditions concerning provision for the participation of
Norwegian capital may be laid down when a con
cession is to be granted to a foreign enterprise. Gen
eral Concessions Act, (Law No. 16 of 1917), Artic:le
13 (1) and Article 4.

Norway has complicated provisions limiting the acquisi
tion without the King's permission of real property or
forests by persons other than citizens and companies
which fulfil certain conditions, inc:luding the reserva
tion of at least four-fifths of their shares or voting
rights to Norwegian nationals (General Concessions



Table 1-2 (continued)

I

Pakistan" •.•••........

Panama .•.....••••.•••
Paraguay ..
Peru* .......•••.....•.

Philippines'" ...•.......

Portugal ...••..•.•.•.•

Saudi Arabia ..•......

Republic of South Africa
Spain .••.•••••••••••••

Sudan ..•...•••••..••.

Sweden" .•••••••.•.•••

Petroleum
Mining concessions
Other natural resources

Petroleum
Others

All natural resources

Public services, exploitation
of public property, and ac
tivities of fundamental in
terest to defence or to the
national economy

All investment in Portuguese
Overseas Territories

All investments

All industries except
petroleum

Petroleum

Real property and mineral
deposits

25
51

Nil
Nil
30
Nil

60

60

51

51

Nil
50

Nil

80

3S

Government {lD/icy and Dllutr DOIertlanDfl'

Act, Article 19; Forests Concessions Act, 1909). In
practice. the amount of foreign ownership is relevant
in negotiations with the Government. not only regard
ing real property, but also regarding other matters of
interest to the investor, such as dividends and taxes.
This does not preclude obtaining an agreement even
if more than 50 per cent of the share capital of the
corporation is foreign owned. A number of foreign
corporations are currently doing business in Norway
on this basis.'

Foreign capital is admitted in public utilities develop
ment on a case-by-case basis. In a policy statement
of November 1954, the Government announced its in
tention of requiring 40 per cent domestic participation
in thirteen specified industries, including the produc
tion of coal, fish oil, heavy chemicals and sugar, and
30 per cent for other industries."

In companies organized subsequent to the passage of
the Petroleum Law No. 11780 (12 Mar. 1955), 30
per cent of the capital stock must be offered to the
State or to private Peruvian interests. If not taken
up within ninety days, this may legally be held by
foreigners (Article 17). Companies with 60 per cent
Peruvian capital are considered to be national (Article
6).

This provision for domestic control of all natural re
sources exploitation originates in Article XIII, section
1, of the Constitution and has been buttressed by a
large number of provisions in laws dealing with par
ticular natural resources. t

The whole of metropolitan Portugal is subject to an
oil concession agreement with a 51 per cent foreign
owned company."

The Overseas Minister may exempt particular foreign
enterprises from this provision in the Organic Over
seas Law."

This requirement contained in the Regulations for the
Investment of Foreign Capital can be waived for large
industrial companies or if the Council of Ministers
deems the investment vital for economic development....

The provision of the Law on the Regulation and Pro
tection of Industry (1939), which limited foreign
capital participation to 25 per cent, was changed in
July 1959. Foreign participation greater than 50 per
cent is dependent upon Cabinet approval."

In case of competing applications, consideration is to be
given to the amount of participation offered to Spanish
capital.

"The question of association of local capital, whether
Government or private, with foreign capital will be
a matter for negotiation at the commencement, and
not for compulsion.""

The Government may waive the provisions of the Act of
30 May 1916 which limit foreign ownership to one
fifth of the shares of a company (or not more than
two-fifths of the shares and one-fifth of the voting
rights if shares of different voting power are issued).
According to information transmitted by the Swedish
Government, in the period between January 1955 and
June 1959, there were 218 (waiver) applications from
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Table 1-2 (continued)

Pert:ns/age of
dom,stic. ca(lital

requIred GtnleTftmtrlf policy and olher obsertJanons

Syria ...•............•
Thailand .

Tunisia •..••.•••.•••••
Turkey •.••.•.••••••••
Republic of South Africa
United Arab Republic ••

United Kingdom· •...•
United States

of America* .......•
Uruguay ••.....•....••
"enezuela ••.•••••••••

Mining

All investments

66"
Nil

Nil
N:',
Nil

Nil
Nil

Nil
Nil

foreign natural and juridical persons of which 210
were granted.

There are no specific regulations on domestic capital
participation, and even in joint ventures with the
Government, Thai majority ownership has not been
insisted upon."

The Stock Company Law No. 26, 16 Jan. 1954, requires
that 49 per cent of the capital of companies formed in
Egypt be offered to nationals for one month after
formation. This requirement may be waived for in
vestments of special national interest approved under
Law No. 156, 2 Apr. 1953, as amended.

• Information provided by the Government.
• Commonwealth of Australia, Overseas Investment in Aus

tralia, p. 4.
b Pan-American Union, Mining and Petroleum Legislation

in Latin America (1958), vo1. 1, p. 36.
• Constitution of Brazil, Article 180; Law No. 2597, 12 Sept.

1955.
4 Pan-American Union, ll1ining and Petroleum Legislation in

Latin America (1958), vo1. 1, p. 39.
• Statement of Policy i'J Respect of Private Foreign ltwest

ment in Ceylon, White Paper of 15 July 1955, pp. 1-2.
f Revised Statute for Investment by Foreign Nationals, 14

Dec. 1959.
e Notice No. 10 of 1950, Statemetlt of Policy for Encollrage

mellt of Foreigll Capital Investment in Ethiopia.
Il The International Flow of Private Capital 1957, E/3128,

pp. 86-87.
I Statement in the Gold Coast Legislative Assembly, 1 Mar.

1954.
I Foreign Capital itJ Latill America, United Nations publica

tion, Sales No.: 1954.II.G.4, p. 98.
It Government of India, Industrial Policy Statement, 6 April

1948. The Government has power to regulate capital participa
tion under the Industries (Development and Regulation) Act
No. 65, 1951 and under the Mines and Minerals (Regulation
and Development) Act No. 53 of 1948.

I 'White Paper, Nov. 1958, Programme for Ecollomic Ex
pansioll, para. %. The Industrial Development (Encouragement
of External Investment) Act 1958 allows foreign majority
holdings in industry where the industry is mainly for the
export trade, where it will produce a new product or one in
short supply, or where a public company has made a bona fide
offer of 50 per cent of its shares to Irish citizens.

m Commercial Code, Articles 80 and 144; L.D. 304, 1942.
"Liberian Code of Laws of 1956, Section 171.
o Pan-American Union, A Statement of the Laws of Mexico

in Matters Affecting Business (1955), pp. 44-45 (explains the
present scope of the Decree of 29 June 1944, which regulates
this field). See also footnote 96 above.
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P "Government authorities tend to encourage some form of
limited local capital participation." United States Department
of Commerce, Establishing a Business in Morocco, W.T.I.S.,
Part I, No. 58-56, p. 2. In awarding petroleum concessions,
preference will be given to the bidder who offers the largest
participation to the State. Petroleum Law (Dahir No. 1-58-227
Article 13). '

q Foreign Investment Laws and Reglllations of the Coun
tries of Asia and the Far East (ECAFE/L.l22), p. 133.

• Memorandum from the Government of Norway on the In
ternational Flow of Private Capital, transmitted 28 January
1959.

• See ECAFE/L.l22, op. cit., p. 156, and The Inttnlational
Flow of Private Capital 1953-55 (E/2901), para. 47.

t United States citizens are exempted from this limitation
in terms of the Parity Amendment approved by plebiscite on
11 M~rch 1947, provided that they invest through corporations
orgamzed u~der the laws of the Philippines, and at least 60
per cent Umted S.tates owned. Laurel/Langley Agreement of
15 Dec. 1954, Article VI. The Parity Amendment expires in
1974.

a Organization for E;ur~pean Economic Co-operation, The
~earclt For and ExplOitatIon of Crude Oil and Natural Gas
It! tlte O.E.E.C. Area. The 60 per cent domestic capital provi
sion is co.ntained in Law No. 1944, 13 Apr. 1943. The Govern
ment decIdes on a case-by-ease basis which activities are of
fundamental interest to the national economy.

T Law. 2066 of 27 Ju~e 1953. Concessions bL'anted by the
State WIll always be subject to the State's right to nationalize
~~. Companies with rights of sovereignty are expressly pro
hIbited.

" The IlIternatiottal Flow of Private Capital 1957, E/3128,
p.78.

% Bolctit~ Oficial Del Estado, 28 July 1959.
7 Gover~me1lt folicy Towards, the EIICOI4ragemcllt of Local

,!lId Forelgll Cap,tal aud Its Attltltde Towards Foreign Capital
It! Getleral, Sudan Government Publication.

"L.D. No. 151 of 2 Mar. 1952, Article 21, taken together
with the Mining Law No. 7, 21 Dec. 1953, Article 9.

o. Information transmitted by the Government of Thailand
on the international flow of private capital dated 30 Dee. 1958.



b. DOMESTIC PARTICIPATION IN THE STAFFING
OF ENTERPRISESIlIl

88. Requirements relating to the employment of
nationals generally have two aspects: (1) employment
opportunities for nationals are sought to be provided
and safeguarded at the higher levels as well as in the
less skilled positions; and (2) at the same time, the
policy in many countries is to recognize and seek to
alleviate the dependence on foreign technicians and
managerial staff resulting from the lack of local per
sonnel with the necessary qualifications.

89. All States have laws and administrative proce
dures restricting and controlling the entry of foreign
personnel to some e."<:tent. Usually these laws and
regulations are not limited to personnel active in the
field of natural resource exploitation, but are special
provisions to be found in some concession agreementslOO
and in laws regulating particular natural resources.10l
In the industrially more developed States, where for
eign investment within their borders is relatively less
important, the controls over entry of foreign labour
are likely to be less specific, but not necessarily less
wide-spread.

90. A policy which is shared by many States is
that of restricting the entry of foreign employees when
qualified local personnel are available. At the unskilled
and semi-skilled level this restriction is often extensive,
but for the higher levels of staff there are further
considerations. On the one hand, opportunities for na
tionals may be of importance as providing training for
other activities in the host State. The success of Gov
ernment control over a particular enterprise may
depend upon the Government's having at its disposal
individuals qualified and willing to regulate the enter
prise's activities, and even where no conflict of policy
between the Government and an enterprise is antici
pated, management experience may be badly needed
for the training of domestic entrepreneurs. On the
other hand, the smooth running of an enterprise and
its attractiveness to private capital may depend upon
the freedom of the owners to select competent and
permanent personnel.

91. In this context. the declared policy of Ceylon
may be of interest: .

"The Government of Ceylon attaches much im
portance to the training and employment of Cey
lonese nationals in foreign enterprises to as large an
extent as possible. The Government, however, recog
nizes the right of individual concerns to select their
own personnel in key posts and has not for this reason
introduced any inflexible rules compelling the em
ployment of Ceylonese nationals in all positions. The

.. This part deals with labour legislation only in so far as it
relates to the nationality of personnel. General provisions
regarding conditions of work and welfare have not been in
cluded. In addition to national measures relating to movement
of personnel across national borders, an ILO Convention
(No. 97) Concerning :Migration for Employment (Revised
1949) has been adopted by Belgillm, ClIba, Federal Repllblic
of Germany, France, Guatemala, Israel, Italy, Netherlands,
New Zealand, Norway, United Kingdom of Great Britaill alld
Northem Irelalld and Urrlguay. ILO Recommendation No. 86
deals with the same subject.

llXl For instance, in Costa Rica, Guatemala, Haiti, Honduras,
Iran and Jordan.

101 E.g., Pakistan Mining Concession Rules, 1949, Rule 79(c) ;
Pakistan Petroleum (Production) Rules, 1949, Rule 39(c);
Philippine Petroleum Act (Republic Act No. 387, 1949).

Government is confident that foreign investors would,
wherev.er practicable, conform to Government policy
on thIS i~sue and ~~uld be willing to employ
Ceylonese In all capaCIties whenever qualified local
personnel is available."102

This seems to be representative of the approach also
in Blmlla,103 Glzana,l04. Greece 1011 Ireland 106 the
Plzilippincsl07 and the Sudan.10B ' ,

.92: Some Sta~es have spe~ial la~vs limiting the per
mISSible proportIOn of foreIgn directors, the policy
makers of a corporate organization.lOll This type of
provision is rather more common in Europe than else
where, and, in the case of the Scandinavian countries
and Spain and Portugal, it reinforces the requirements
of domestic capital participation considered abovepo
Outside Europe, a majority requirement of local
citizens on the board of directors is to be found in
general legislation for investments in the United Arab
Republiclll and Nepalp2 and in the mining laws of

100 Government of Ceylon, Govemmellt Policy in Respect of
Private Foreign IlIvestmmt (\Vhite Paper of 15 July 1955).

lll3 Under the Union of Burma Investment Act, 1959, in
vestors are granted, inter alia, the right to bring into the
Union of Burma under contract to be approved by the [Union
of Burma Investment] Committee, managers, technicians and
skilled workers who are foreigners: provided that such in
vestors have an approved training and promotions programme
for the advancement of Burmese nationals (Article 5(b».
(Information provided by the Government in connexion with
the Secretariat's studies on the international flow of private
capital.)

ll). "The degree of warmth with which any enterprise is
welcomed will be conditioned by the arrangements proposed
for the employment, training and promotion of Africans."
Statement by the Prime Minister, Mr. Kwame Nkrumah, in
the Gold Coast Legislative Assembly, 1 Mar. 1954.

:u>:; The generally restrictive attitude to foreign personnel
adopted to benefit the unemployed has been tempered by Art.
VII of L.D.2687 of 31 Oct. 1953 (Investment and Protection
of Foreign Capital) which provides that "enterprises estab
lished or assisted financially with foreign capital shall be per
mitted to employ foreign nationals in higher positions of their
technical and administrative staff ... as provided in the instru
ment of approval to be executed in each case". (Translation
from US Dept. of Commerce, WTIS, Part I, No. 55-64.)

101 "Permits are readily given for the employment of foreign
experts and skilled technicians needed for the successful es
tablishment of an industry." Information transmitted by the
Government of Ireland on the international flow of private
capital, dated 26 Feb. 1959. See also Programme for Economic
Expallsion, para. 97, White Paper laid by the Government
before each House of the Oireachtas (Parliament) in Novem
ber 1958.

Wo Immigration Act (Commonwealth Act No. 613), as
amended by Republic Act No. 503.

109 "Foreign industrialists must undertake to provide reason
able facilities for the training of Sudanese personnel and for
the progressive participation of suer. personnel in their estab
lishments." Sudan Government: Govem1llellt policy towards
the encouragement of local and foreign capital in the field of
industry, alld its attitllde towards foreign capital in general,
para. 9.

109 Provisions in laws relating specifically to banking, in
surance, aviation and other enterprises outside the concept of
natural resources for the purposes of this study are not con
sidered here.

110 See the references to these countries in table 2 above. By
Article 5 of the Spanish Law on the Regulation and Protection
of Industry, 1939, three quarters of the directors of Spanish
industrial enterprises, including the President of the Board,
must be Spanish citizens. In large mining concessions au
thorized by the Portuguese Overseas Ministry, a majority of
the directors must be Portuguese, Article 162 of the Constitu
tion of Portugal, as amended by Law No. 2048, 11 June 1951.

III Decree of 12 Aug. 1958.
112 Foreign Invest"wlt Laws and Regulations of the Countries

of Asia and the Far East, op. cit., p. 52. The Chairman of the
Board must also be a Nepalese national.

37



-- - -----------------------------

Laos,ua IndonesialU and China (Taiwan).l1G One half
of the directors of a company incorporated in Leba-
non116 or in Syria117 must be nationals of those coun
tries, and all the directors of an Iranian company must
be domiciled in lratl, although not necesarily Iranian
nationals. Apart from these countries, Lybiall8 and
Pakistan1J9 reserve the right to require nationals on
the board of approved companies, and the United Arab
Republic makes special provision for a Government
nominee on the board of enterprises deemed of na
tional interest.120 This latter provision reappears in the
terms of some recent oil concessions, under which the
Government has the right to appoint one or more repre
sentatives on the board of directors, even though no
Government capital may be involved.121

93. The directors of a corporation are responsible
for its policy decisions, but they often fill the top
managerial posts as well, or provide technical ex
pertise. There is, therefore, an overlap from require
ments relating to the nationality of the managerial and
technical staff to those which specify directors only,
and a similar overlap from laws regulating the whole
field of foreign personnel.

94. The countries of Central and Latin America,
with the exception of Argentina and Urugt4ay, all
have provisions setting a minimum percentage for
domestic participation in the labour force or on the
staff of any enterprise. A survey of the general range
of such provisions which is not, however, exhaustive,
is set forth in tabular form below.*

Minimum pt"c,nlag~ of naliollals

G~nN'al
labOtl,. Skill"l

M ana.t7trial.
'ethnical

Mini",um ,,~,.untG{l~

of total wagu 10 b,
paid to nationals

80

85

85
95 (salaried) f

80
10

100 (supervisory)

80

85Bolivia ..............•
Brazil •......••.......
Chile 85
Colombia 90
Ecuador .. RO

Mitli,lg 80
Guatemala 90 4

Haiti •..••......•...• . ....•.•........ 95" ............•..
Honduras 90
Paraguay .. . .. . .. . . . . 90f

Peru................. 80
Venezuela 75

f New firms entering under the industrial
encouragement law may be exempted from
these minima for a period up to five years
[Law No. 246, 25 Feb. 1955, Article 5 (I) 1.

• Managers, directors. administrators and
supervisors are exempt to the extent of two
persons for each enterprise. A 10 per cent
reduction in the proportion of domestic per
sonnel is permitted for up to five years, pro
vided that the enterprise arranges for the
training of nationals to replace the extra
foreign personnel. The major concessionaires
are not subject to these restrictions.

• Bolivian nationals must hold the posts of
director, administrator, adviser or representa
tive in any State enterprise or in any private
undertaking whose operations are directly
connected, economically or financially, with
the interests of the State.

b This percentage may be reduced by Exec
utive decision in special cases.

• Alien skilled workers who cannot be re
placed by nationals shall not be taken into
account in calculating the percentage of na- "Law of 19 Sept. 1952, Article 12.
tional labour employed, but only if the firm
employing them is less than ten years old
and their contract is for a period not more
than three years (Law No. 9705, 17 Oct.
1950).

95. The legal minimum figures shown above cannot,
however, be taken as necessarily representing the ac-

*Based upon information provided by the International
Labour Office. as well as upon Foreign Capital ill Latill Amer
Ica (United Nations publications, Sales No.: 1954.ILG.4) and
information provided by certain Governments in connexion with
the Secretariat study on the international flow of private
capital.

:wo Ibid., p. 34. A majority of the directors, including the
chairman and the managing directors must be Laotian nationals.

m Act of 23 May 1899, as amended, Section 4. The proposed
new mining law is expected to retain the same provision.

:I1ll The requirement that the chairman of the board, managing
director and a majority of all the directors of a Chinese com
pany, or any mining company operating in China, be Chinese
nationals may be waived on request by the Executive Yuan
for enterprises entering under the terms of the Revised Statute
for Investment by Foreign Nationals, Article 18.

m L.D. No. 304, 1942 (Commercial Code).
UT L.D. No. 151, 2 Mar. 1952. Article 21. By the terms of the

Mining Law, No. 7, 21 Dec. 1953, one third of the directors in
allY mining company must be Syrian nationals.

118 Under the Law on the Investment of Foreign Capital. 30
Jan. 1958. the Minister may impose conditions to permit the
participation of Libyan investors and their representation on
the Board of directors.

:wo The Central Government may provide for domestic par
ticipation on the board of a foreign enterprise exploiting
natural resources in Pakistan through the use of the discre
tionary powers contained in the Pakistan Capital Issues (Con
tinuance of Control) Act, 1947, Article 3(4).
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tual proportion of domestic to foreign labour even in
foreign-owned enterprises. In many countries of the
region, as has been mentioned, foreign technicians are
exempted from the application of the law whenever
qualified local personnel is not available, and conces
sion contracts may contain special labour provisions.12Z

On the other hand, the actual proportion of domestic
personnel, even in foreign-owned enterprises, may be
much higher than the law demands. This is stated to

UIl In the United Arab Republic, Article 13 of Law No. 20,
13 Jan. 1957, as amended by Law No. 138. 29 June 1957, pro
vides that the Economic Authority set up by these laws shall
have a delegate on the board of directors of any company
declared to be of national interest.

m E.g., Agreement between the Government of the Hashemite
Kingdom of Jordan and George Izmiri. Article 23, Jordaniall
Official Gazette, 3 Mar. 1958; Offshore Concession Agreement
between the Government of Saudi Arabia and Japan Petroleum
Trading Co., 10 Dec. 1957, Article 28.

... Agreement between the Government of Guatemala and the
Compafiia Agricola de Guatemala, Article 17 (published in
the Official Gazette No. 71 and approved 12 Sept. 1930). The
agreement provides for the employment of at least 75 pet' cent
Guatemalans, with exceptions for needed technicians and
specialists. Agreement between the Government of Honduras
and the Tela Railroad Co., Article 79, providing for the use of
at least 75 per cent domestic employees and an annual training
programme.



be the case in Venezuela, for instance.123 The position
in Urugllay and Argentina has already been remarked
upon as differing from the general pattern in Latin
America. Neither country defines in its legislation the
required proportion of domestic staff for each enter
prise, although in Uruguay such a provision may be
inserted in the charter of incorporation of a big em
ployer.l240

96. Outside Latin America. State practice is less
uniform. Cambodiapll Nepal,126 and Saudi Arabia127

have fixed a minimum domestic participation in the
staff of any enterprise, and the United Arab Republic
does so for foreign branch operations.12s Iran and Libya
insert a staff quota in petroleum concession agree
ments and require the domestic employment target to
be achieved within ten years from the date on which
oil exports commence (Iran) or ten years from the
start of operations (Libya) .129 Another type of regula
tion is that provided in the Industrial Undertakings
Encouragement Law of Iraq (No. 43 of 1950), under
which financial advantages are offered to enterprises
employing 90 per cent or more of local nationals in
operations within their borders. Apart from these cases
of fixed percentage regulation, domestic participation
in the staff of particular enterprises exploiting natural
resources is either secured or left to the market by
flexible immigration and labour controls, which are
available to all States.1SO

97. Training: S0me provision for training the
locally recruited staff of a foreign enterprise operating
within its territory is to be found in the laws of policy
statements of a number of countries. including Af
ghanistan, Burma, Ce.vlon, Cuba, Ecuador, Ghana,
Guatemala. India, Indonesia, JraJl, Liberia, Lib~,.a,

Pakistan. Panama. Philippines, Saudi Arabia, Sudan
and Turkey. A detailed obligation on foreign enter
prises to provide training for nationals of the host
State is to be found in a number of petroleum laws

... Foreign Capital in Latill America, op. dt., p. 147.
:IS< Ibid., p. 141.
"'" Kram No. 212-NS, 23 July 1957 fixed a 30 per cent

maximum of foreign labour, but for approved foreign invest
ments this has been superseded by the provisions of Kram No.
221-NS, 13 Sept. 1957, which empowers the Minister of Finance
to fix a minimum percentage of Cambodians for the staff of
each approved enterprise.

DO At least 50 per cent of the administrative and managerial
posts in any foreign enterprise must be held by Nepalese,
ECAFE/L.122, op. dt., p. 52.=Seventy-five per cent of all employees must be nationals
of Saudi Arabia, and they must receive at least 45 per cent
of the total wages paid (Regulations for the Investment of
Foreign Capital, 23 May 1957).

= The Stock Company Law, No. 26,16 Jan. 1954, has labour
provisions applicable to branch operations of foreign com
panies. Ninety per cent of the workmen receiving 80 per cent
of the pay must be Egyptian. as must 75 per cent of the
specialist employees, who are to receive 65 per cent of the
total pay (Articles 92-3). Exceptions may be granted for a
limited period by the Minister of Commerce and Industry
(Article 94).

"'" Under the terms of three recent concession agreements in
Iran, the enterprises concerned are to provide training pro
grammes to ensure that, within ten years, at least 51 per cent
of the top executives and 98 per cent of the other personnel
will be Iranian. Agreement between NIOC and AGIP Miner
aria, 3 Aug. 1957, Article 33; Agreement between NIOC and
Pan American Petroleum Co.. 24 Apr. 1958. Article 13(5) and
(6). For Libya, the Second Schedule to the Libyan Petroleum
Law, No. 25, 1955, provides as a model for concession agree
ments that after ten years Libyan subjects shall constitute
75 per cent of the total staff. pro\;ded that suitable staff is
available (Clause 18).

100 Subject to the obligations which a State may have under
taken by treaty or agreement with concessionaires.

and concessions. The employment targets set under the
Iranian and Libyan laws have already been men
tioned; in addition, Libya imposes an obligation on the
petroleum concessionaire to spend between L£2,500
to L£5,OOO per annum on training from the date of
commencement of regular exports of petroleum.1Sl
Pakistan has detailed provisions for employment and
training in both mining and petroleum enterprises,132
and these provisions are backed up by the obligation to
train a number of Pakistani nationals to be chosen by
the Director of Petroleum, or the Central Government
in the case of mining concessions. In Turkey, the
holder of a petroleum right is required to send abroad,
for training and experience, Turkish nationals number
ing up to 15 per cent of the number of foreign per
sonnel employed.133

3. Obligations and restrictions imposed by Gov
ernments ~ith regard to the development of
resources and the disposition of prodnction

98. The imposition of conditions to ensure that
privately financed exploitation operations are con
sistent with the interests of the country concerned in
the development and use of the resources themselves
is an exercise of national sovereignty over natural
resources. Conservation techniques, safety measures
and other similar matters are, in most countries,
governed by regulation to which operators must con
form. Such regulation is often imposed regardless of
whether the operating right has or has not been ob
tained from the State. For example, to the end of con
serving forest resources, many laws impose obliga
tions concerning felling and replanting on private
forest owners as well as on licencees or lessees on
public forest lands ;134 and in countries where private
ownership of resources, including minerals, is usual,
conservation measures subject to supervisioR c.f govern
mental authorities are taken (e.g., United States of
America). The main concern here, however, will be
with other obligations imposed essentially within sys
tems of governmental grants of exploitation rights.

99. "Working obligations" designed to promote ef
ficient and continuous operations carried on under a
grant of rights from the State are generally imposed
and, regardless of the period for which rights have
been granted, failure to conform to such obligations
may result in withdrawal of the right. Typically. these
obligations are described in such terms as deadlines for
completion of specified works, minimum expenditures
required, number of labourers, prohibition of work
stoppages.

100. Many countries go further in controlling and
directing operations by requiring conformance to plans
previously approved or originated by the Government.

Ul Petroleum Law No. 25, 1955, Second Schedule, Gause
18(2).

=Paldstan Petroleum (Production) Rules, 1949, Rule 39(c)
sets the target for employment of nationals "at various levels"
at at least one eighth in the first five years, thereafter a quarter
for the next five years and thereafter at least one half. The
Mining Concessio~ Rules, 1949, set four successive four-yearly
steps, from one SIxth, to one third to three quarters of the
staff until after twelve years a mining enterprise is to employ
Pakistan nationals only at all levels (Rule 79(c)).

= Petroleum Law No. 6326, 10 :Mar. 1954, as amended,
Article 120.

"" See Fond Policy, Law alld ,1dministration, FAO,
Forestry and Forest Products Studies, 1950, No. 2.
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Production volume is subject to control in several
countries where governmental authorities are broadly
empowered to fix minimum rates of production on the
basis of the efficient production capacity of the deposit
or, under some laws, have the narrO\ver power to
require production at least up to that required to meet
local consumption.

101. Modern mining and petroleum legislation
usually requires detailed and extensive reports and in
formation to be supplied on request, including tech
nical and financial reports, plans and, in particular,
samples and specimens. These requirements often serve
not only as a means of Government surveillance and
supervision of the particular concessionaire. but also
afford governmental authorities full information on
stages of development, new discoveries and the pos
sibility of new operations.

102. With respect to the disposition of products of
natural resources exploitation by private enterprise
foreign or domestic-there are a variety of measures
taken by States with a view to serving national eco
nomic or political policies. Among such measures are
e."<port controls generally, and, with particular refer
ence to subsoil and water power resources, require
ments for satisfaction of local needs, refining within
the country, specifications of industries to be supplied,
and prohibitions against supplying designated persons
or States. In the case of certain mineral products, par
ticularly sources of atomic power, many Governments
mav require that some or all production be sold either
to the State itself or to a purchaser designated by the
State.
Australia Under the Petroleum Act (Ko. 4359) of 1935 of

the State of Victoria. the holder of an exploration licence
must commence drilling and within two years must drill test
wells of a minimum aggregate depth of 2.000 feet (Article
18). He must use only such drilling- operations as yield a core
or other samples approved by the Minister and all cores
and samples must be preserved for at least one year. Any dis
covery must immediately be reported and testing operations
prescribed by the Ministry must be carried out. The con
sent of the Minister is required before any drilling operations
(Articles 19, 20). Cancellation of the licence may follow on
any violations of obligations under the licence or regulations
(Article 22). Every petroleum lessee must, on penalty of
forfeiting the lease, work in accordance with regulations
and to the satisfaction of the 1Iini::ter (Article 63). Drilling
and operating of wells must continue so long as petroleum
is obtainable; temporary suspensions may be consented to
by the 1Iinister (Article 35). A petroleum lease may contain
a cO\'enant-the breach of which results in forfeit of the
lease-by the lessee to refine in the state or in some other
part of Australia all crude petroleum obtained. Export of
crude petroleum requires permission of the Minister (Article
28).

Under the Petroleum Act 1936/54 of the State of \\'estern
Australia, a petroleum lea::e shall contain a covenant by the
les::ee that. if so required by the 1Iinister, the lessee shall at
his option, refine or cause to be refined. or offer for sale for
refining 0) in the State within a time to be mutually agreed,
or Cii) elsewhere in Australia, such of the petroleum pro
duced horn the land held under the petroleum lease as is
required for consumption in Australia; provided that such
requirement shall not extend to any production of petroleum
of a nature which would not normally be refined [Section
63(1)(b)J.'*

Canada** The provincial and Federal laws require "assess
ment" work by a claim holder before granting a lease or

'* Information provided by the Government of Australia.
'** Information provided by the Government of Canada sup-

plemented by Digest oj the Milling La'it's oj Canada, Depart
ment of Mines and Technical Surveys, 195i.
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patent, which work is either specifically prescribed or pre
scribed in terms of minimum expenditures. In the case of
most mineral leases or patents, no production controls are
imposed except that the right to renewal of leases may be
lost if a mine is not producing and, in Quebec, concessions
for which letters patGlt were issued before 1911 may be
revoked if work has been idle for 21 years subsequent to
1934. However, in the case of coal, production amounts are
subject to control in some provinces. In Alberta, for example,
a lessee of coal mining rights must begin active operations
within one year from the date of notification by the Min
ister and this notification specifies the quantity of coal to be
mined; this quantity may be increased from time to time,
but a lessee may not be required to produce more then ten
tons annually per acre.

\Vith respect to disposition and sale of mineral products,
federal and provincial legislation requires refining and treat
ment within Canada, except as othenvise provided by ad
ministrative authority.

The production, use, sale and export of radioactive ma
terials are subject to regulations and permission of the
Atomic Energy Control Board.

Chilla (Taiwan)**'* Under the Mi:Jing Law of 26 ~Iay 1930,
as amended to 30 July 1959, the Government has the right
of preemption over the production of petroleum and of
uranium and thorium. Export limitation may be imposed
if deemed necessary (Article 8). If the national or pro
vincial authorities consider a mining operation to be unsafe
or detrimental to the public welfare, the holder of the mining
right in question must take immediate remedial action or
face cancellation of the right (Article 81). A mining right
may also be cancelled if work has not started within two
years after registration or is subsequently suspended for
more than one year, or if the mining right has been trans
ferred or mortgaged to an alien national (Article 43). The
last-mentioned provision does not, however, apply if the
alien national's acquisition is exempted by the Executive
Yuan under the lerms of Article 18 of the Revised Statute
for Investment by Foreign Nationals (14 December 1959).

DeIlmark*** Under the Act on the Exploration and Exploita
tion of Raw Materials in the Subsoil (No. 181,8 1Iay 1950),
all findings must be reported to the Government and samples
of earth and minerals must be submitted. \Vork must
proceed with the plan approved by the Government and
suspension of work for more than two years is penalized
by withdrawal of the concession.

Greece Under the Petroleum Law (No. 3948, 1959), obliga
tions during e..xploration include, in addition to drilling
requirements, a minimum annual e..xpenditure of work of
3,000 drachmas per square kilometre of concession area for
the third through fifth years and 6.000 drachmas per square
kilometre for the next three years. An exploitation con
ces::ionaire is required to follow good petroleum practices
and to submit studies and reports on programmes semi
annually. The State may require production up to the
maximum potential vC'lume for the concession area; dis
agreement between the State and the concessionaire on the
production increase is subject to arbitration (Articles 13, 28).

Guatemala Among the working obligations prescribed by the
Petroleum Code (Decree Xo. 345. 7 July 1955) is the duty
to produce petroleum in sufficient quantity to satisfy internal
requirements of the country; the share of each pe~roleum

producer is determined by the Executive Power. The Law
states the general rule that holders of exploitation rights
may not be obligated either to produce in greater quantities
than the maximum efficient rate of production of the wells
or to increase production in greater proportion than other
producers in the same circumstances; but the Executive
Power may make exceptions to these rules in order to
prevent waste or for reasons of national security.

bldia*** The Petroleum Concession Rules provide for the
discretionary inclusion in concessions of a requirement that

*** Information provided by the Government.



the lessee refine crude oil in India not to exceed the amount
needed to supply India's local requirements (Rules 52, 54).

Iran The Petroleum Act (31 July 1957) provides that each
petroleum operator be obliged to deliver to the National
Iranian Oil Company a proper part of such petroleum as is
required for internal consumption at cost price plus a reason
able operating fee, but no operator may be required either to
produce at a rate higher than the maximum rate of ef
ficient production or to supply quantities disproportionate
to those required from other operators (Article 11).

Iraq The 1952 Agreement between Iraq and the Iraq Pet
roleum Co. Ltd., the Mosul Petroleum Co. Ltd. and the
Basrah Petroleum Co. Ltd. provides for annual production
and disposition of a minimum quantity of petroleum by each
company exclusive of that supplied for Iraq's domestic re
quirements. Reasons of commercial expediency or con
venience are not recognized as acceptable reasons for failure
to conform with production requirements, but requirements
may be reduced in any given year if the companies can show
to the reasonable satisfacticn of the Government that circum
stances beyond their control pre\ ent fulfilment of the obliga
tion (Articles 5, 7).

Laos The law provides that all mineral exploration and ex
ploitation authorizations carry with them the obligation,
under penalty of cancellation, to carry on effective opera
tions in exerci5e of the rights granted (Ordinance No. 42,
26 January 1959, Article 4).

Liberia The Law of Mines (Title 24 Code of Laws, 1956)
provides that a mining concessionaire h1s the right freely
to dispose of minerals within Liberia. Export in crude or
refined states is subiect to specific provisions of the con
cession (Section 165).

Libj'a The Petroleum Law (No. 25, 1955) requires con
cessionaires to begin operations within eight months and
to expend a given sum per square kilometre per year, which
sum increases during the period of the concession (Article
11).

Mexico* The Constitution provides that concessions for min
eral exploitation may only be granted on condition that
regular works are established for the utilization of the re
sources and that atl requests set forth by law are complied'
with (Article 27). The :Mining Law requires proof of regular
work based on expenditures on salaries. Minimum expendi
tures are prescribed by regulation varying with the area
and class of mineral. Interruption of regular work results
in loss of the concession c."<cept if authorized, and an
authorized shutdown may in no case last for more than
two years (Articles 28, 29, 116).

Morocco Under the Petroleum Law (Dahir No. 1-58-227,
21 July 1958), a holder of an exploration permit must begin
work within six or nine months, depending on the zone;
must perform the work programme agreed on; must in
form the Government of discoveries within fifteen days;
must give economic and technical information to the Min
istry of Mines and must retain cores and samples. An ex
ploitation concessionaire must c.,ploit the oil deposit cor
rectly, maintain continuous production up to capacity, submit
reports. retain samples and pro\;de any information re
quested. Permits and concessions may be cancelled at thirty
days' notice for failure to observe these obligations [Articles
16, 22, 29. 35; callier des clUJrges (Decree No. 2-58-877)
Article 3].

A concessionaire may not export petroleum except after
Moroccan domestic needs ha\'e been met. Fifty per cent of
the petroleum beyond that needed .ocally is exportable with
out licence; further exports are subject to c.'Cport licence
(Article 5 (2».

Norway* The General Concessions Act (14 December 1917)
provides that concessions for waterfalls may include stipula
tions that the products which have been manufactured by
means of water power and which are suitable 'for further

* Information provided by the Government.
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processing be processed to the extent possible within Nor
way (Article 2, paragraph 11). Concessions may stipulate
that energy produced from water may not be used for certain
industries or that all or part of the energy should be used
for specified industries (Article 2, paragraph 2). A con
cessionaire utilizing water power for manufacture of pro
ducts important for agriculture or for food producers may
be obligated to sell part of the production to Norwegian
Agriculture at reduced prices (Article 2, paragraph 11).

Mining concessions similarly may require that refining be
undertaken to the greatest extent possible within Norway
(Article 13, paragraph 10).

Pakistan Petroleum exploration and development work must
be carried out in accordance with plans approved by the
Government. Petroleum lessees may be required to co
operate in unit development of an oil field if the Government
considers such unitization desirable to secure maximum
recovery of petroleum or to avoid unnecessary competitive
drilling [Pakistan Petroleum (Production) Rules, 1949, as
amended, Rules 19 and 20 and second schedule, clause 56].

The Government is empowered to require the lessee to
meet the internal requirements of Pakistan before exporting
crude oil or its products (Rule 39). Construction of a re
finery is a standard requirement imposed on a lessee con
tingent on production reaching a stated tonnage per year
(second schedule, clause 25).

Under the West Pakistan Mining Concession Rules, 1958,
the complete plan for development of the mineral must be
presented to the Government. Operations must be begun
within 180 days and the lease is considered breached if the
mine is not worked-so as to achieve the annual production
which is fixed by the Licencing Authority, The Government,
in addition to fixing production requirements, is also entitled
to require lessees to engage in joint exploitation operations
which in the Government's judgement is advisable (Rules 43,
53, 70 (g) (11».

The Government is empowered to require that minerals be
sold to designated parties at fixed price, and to require that
minerals be refined to standards prescribed (Rule 70 (0)
(j».

Peru* The Mining Code (D.L. No. 11357, 12 May 1950)
provides for an additional surface ta.x of 20.00 sols per year
per hectare chargeable to a mining exploitation concession
aire who does not show at the end of five years expenditures
for water and materials amounting to 50.00 sols per h~tare

comprised in the concession. The amount of this additional
tax is deductible from the concessionairc's first inCOMe tax
and payment (Article 51). Concessionaires must submit
all data requested "necessary for the control and supervision
which the Executive Power is to c.'Cercise permanently over
all types of concessions" (Article 63).

The Petroleum Law (No. 11780, 12 ),farch 1955) obliges
concessionaires to supply preferentially and pro rata, accord
ing to their production, the crude oil required for the coun
try's internal consumption in the amount and at the prices
determined by the Government (Article 117).

Philippines* Under the Mining Act (No. 137, 2 November
1936, as amended), mining lessees must make a minimum ex
penditure annually for labour and improvements; failure to
do so constitutes abandonment on the part of the lessee
(Articles 82-84). Under the Petroleum Law, exploration
concessionaires must present each year the programme of
work to be undertaken and minimum annual expenditures
which increase for each year of the concession must be shown
(Article 47). An exploitation concessionaire must begin
drilling operations within one year. Once production is es
tablished, no suspension is permissible except with govern
mental permission and in no case may operations be sus
pended for more than two years except in the event of
force majeure (Articles 60-62).

The Petroleum Act of 1949 authorizes the Secretary of
Agriculture and Natural Resources to require any exploita
tion concessionaire to refine in the Philippines part or all



of the crude oil produced, but the quantity of such com
pulsory refining by anyone concessionaire in relation to the
total production from the concession should not exceed the
proportion which the domestic requirements bear to the total
national production (Article 71).

Saudi Arabia Under the Offshore Concession Agreement
betwee!l the Government of Saudi Arabia and the Japan
Petroleum Trading Co. Ltd., (10 December 1957), the com
pany undertakes to furnish the Government with all data in
order to have a complete knowledge of the development of
the petroleum industry in the country. The company is
required to take efficient measures after the discovery of oil
in commercial quantities in any well to begin operation
promptly and to produce at maximum efficient capacity,
but only if a satisfactory market for the oil exists.

\Vithin two years of production reaching 75,000 barrels per
day for ninety days, the company is required to construct re
fineries having a capacity of 30 per cent of the company's
production.

The company is obligated to afford priority to domestic
purchasers and to purchasers within friendly Arab nations
and to refrain from selling directly or indirectly to foreign
Powers hostile or unfriendly to the Government.

Spain Under the Mining Law (19 July 1944), exploitation
must proceed in accordance with plans approved by the
Government. Operations must be continuous and suspension
of operations results in forfeiture of the concession in the
absence of circumstances considered by the Government as
justification (Articles 32 and 33).

The State may regulate or prohibit exports and require
minerals to be processed within the country (Article 34).

Syria The Syrian Law on Mining (No. 7, 21 December
1953) provided that a book of obligations (caMer des
charges) be attached to each exploration permit covering,
among other points, the obligations of the permit holder with
respect to plans and reports to be submitted, material and
machinery to be utilized, technical work to be accomplished,
the methods of control, and the penalties for failure to
fulfil the obligations (Article 15). Concessions were re
quired to set forth rights and obligations and the conditions
under which exploitatio'l might be suspended or the con
cession revoked. All concessions were required to stipulate,
among other things, that the Government might, by decree,
require an increase in production (Article 16).

The hook of obligations accompanying petroleum explora
tion licences granted the United Petroleum (Concordia)
Limited (Decree No. 2819 dated 2 September 1956),'"
provides for completion of specified geophysical studies with
in the first year and for total annual drilling of at least 2,500
metres after the first year and 5,000 metres after t.':te second
year; failure to meet these obligations results in cancellation
of the licences (Articles 5, 6, 14). Detailed semi-annual re
ports are required to include information on locations, drilling
progress, specimen studies, drawings etc., and specimens of
minerals struck and geological formations reached must be
submitted; such information is kept secret by the Govern
ment for the duration ,,; the licence (Article 8). Violations
of such requirements are penalized by a fine of 400.00 Syrian
pounds, and the accumulation of five such violations in one
year subjects tlte company to cancellation of its licence
(Article 15).

Thailand Under the Mining Law (RE. 2461, 1919, as amend
ed), mining operations must be actively carried on. Sus
pensions up to three continuous years may be authorized
by the Department of Mines. The concession specifies the
number of labourers required to be employed which can be
no less than one to every two rais of land; for this purpose
one horsepower is deemed to be equivalent to eight labourers.
Discoveries of minerals not included in the concession must
be promptly reported.

United Kingdom· Under the Atomic Energy Acts of 1946
and 1954, as modified by the Transfer of Functions (Atomic
Energy and Radioactive Substance) Order, 1957, the Prime
Minister is empowered compulsorily to acquire radioactive
minerals worked under licence.

Venecut?la The Law of Hydrocarbons (13 October 1955)
does not prescribe specific working obligations. Detailed
reports must be submitted by concessionaires, who must
furnish the Government with all data requested that are
necessary for a complete knowledge of the development of
the industry in the country (Articles 60, 61).

The Executive is explicitly authorized to stipulate in con
cession agreements the obligation to refine or manufacture
in Venezuela all or part of the products of exploration
(Article 5).

• Information provided by ,e Government.
110 Th:.> is the only oil concession now in effect.

c. 1\Ieasures affecting the capital and profits of foreign companies exploiting natural resources

103. The place of a consideration of certain fiscal
measures in this study is a recognition of the fact that
in modern economies, natural resources have little or
no real or exchange value outside national or inter
national monetary systems.

104. Not only have States been able to control the
manner in which their natural reS0urces are to be
e.xploited and the people by whom it will be done, but
they have also at their disposal the tools of exchange
control and ta.xation, in one form or another, with
which to regulate the share in the financial benefits of
the enterprise which is to be retained by the territorial
sovereign.

1!ll Exchange control provisions are both complex and sub
ject to change. The mformation for this section, unless other
wise noted, is drawn from the communications of Governments
in connexion ,vith a recent study on the international flow of
private capital and from the Twelfth Annual Report 011 Ex
chang~ Restrictions of the International Monetary Fund.

1If Article VI, Section 3, Article VIII, Section 2(a), also
Article VII, Section 3(b) and Article XIV, Section 2.
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1. Exchange conlroIslss

105. The States which are members of the Inter
national Monetary Fund may "exercise such controls
as are necessary to regulate international capital move
ments", but members may not "exercise these controls
in a manner which will restrict payments for current
transactions or which will unduly delay the transfers
of funds in settlement of commitments ...". The States
which have accepted the obligations of the Fund Agree
ment are bound by its Articles not to "impose restric
tions on the making of payments or transfers for cur
rent international transactions" without the prior
approval of the Fund e.xcept under certain conditions
governed by special or temporary authority contained
in other provisions of the Articles.t37 [By Article
XIX (i) , "payments for current transactions means
payments which are not for the purpose of transferring
capital, and includes, without limitations: 1. ... 2.
Payments due as interest on loans and net income
from other investments; 3. Payments of moderate
amount for amortization of loans or for depreciation
of direct investments; 4. Moderate remittances for
family living expenses."]



106. The actual practice of States is not uniform.
An appreciable number Of States do not, at the present
time, restrict the export of investment capital or earn
ings by non-residents. Among these are Argentina,
Belgium, Bolivia, Canada, the Dominican Republic,
El Salvador, Guatemala, Haiti, H ondl/ras, Laos, Leba
non, Liberia, Luxembourg, Me."dco, Nepal,l3B NOr'dJay,
Pmlama, Paraguay, Pem, Saudi Arabia, the Republic
of South Africa, Syria, the United States at America,
Url/guay and Venezl/ela. In certain instances, however,
special rates of exchange apply. Most countries, with
very few exceptions, allow the transfer of profits while
controlling (but not necessarily restricting) capital
exports. Examples are Ceylon, Ethiopia, the Nether
la1lds and N e7.V Zt'f1land.

a. ApPROVED INVESTMENTS

107. Since the Second World vVar, a considerable
number of States have taken steps to clarify the e..'{
change standing of particular foreign enterprises, either
by giving discretion to the exchange control authorities
to approve enterprises case by case for exchange facilities
or under a foreign investment encouragement law.139

Most of these exchange control provisions do not deal
specifically with natural resources enterprises but
speak of "productive" investments, or investments
"contributing to economic development". This gives
the Governr'nent concerned an opportunity to define,
for exchange purposes, the status of existing enter
prises exploiting natural resources and to permit the
entry of only such new capital as will benefit the
economy or earn enough foreign e..'{change to service
its own transfers.

108. The earnings and capital of approved invest
ments may be remitted from Afghatlisfan,14o Austria.
Burma,141 Denmark, the Federation of Malaya, France,
Ghana, India, Indonesia, Italy, Libya, the Netherlands,
Nicaragua, Nigeria,* Pakistan, the Sudan, Sweden,
Thailand, Tunisia, T1~rkey,142 and the United Kingdon~.

109. In addition, unrestricted transfer for the earn
ings, (but not the capital), of approved investments
is allowed by Iran, Israel,H3 Japan, Jordan, the United
Arab Republic and. with respect to profits earned
from January 1960, the Philippines.144

110. Under the Foreign Investment Statute of
Chile (Decree Law 258, 30 March 1960), approved
invE'stments may he granted (a) the right to withdraw
-capital in the manner, period and terms established by

'" Information prm,;ded by the Government.
1" Foreigll [woes/men/ Lauos alld ReCTI/la/in/IS of tile COIIll

-tries of Asia alld the Far East. ECAFE/L.l22, p. 132.
"'" See especial1y paras. 33 and 35 above.
14" The Law for the Encouragement of Private Investment

in Afghanistan of 13 May 1959 guarantees the remittance of
profits and dividends up to 15 per cent a year on registered
capital. Beginning five years after the date of the investment.
registered capital may be repatriated through the free market
in annual instalments of one fifth of the amount invested; ten
years after the date of the investment the entire registered
capital mav be repatriated at anv time through the free market.
(IMF, Tu.elfth Annual Report on Exchange RC'strictions,
1961.)

1ll Union of Burma Investment Act, 1959, Article 5 (3).
1<' Law for the Encouragement of Foreign Investment in

Turkey, No. 6224 of 18 Jan. 1954. (Information provided by
the Government.)

1" Law for the Encouragement of Capital Investments, No.
5719 of 1959.

,.. Profits and dividends earned before J:,nu1iry 1960 may be
'remitted up to 50 per cent of the amount indicated by the
firm's "social productivity rating" (IMF, op. cit.).

the approving Decree; (b) the right to transfer profits
and interest earned; and (c) free access to foreign
currency markets and the right to use foreign currency
earned by exports for transfer purposes under (a)
and (b) (Article 9).*

111. The foreign investment law of Greece specifies
a maximum transferable return on capital, restricting
the transfer of profits to 12 per cent of direct invest
ment capital per annum. The Revised Statute for
Investment by Foreign Nationals of China (Taiwan)
provides for a maximum of 15 per cent annually after
two years, though executive exemption from this provi
sion may be given. Apart from these countries, Costa
Rica allows earnings up to 10 per cent of registered
foreign capital to be taken out at the official rate every
year and the rest at the free market rate; Chile
guarantees unrestricted transfer of profits for a ten- or
twenty-year period, the foreign exchange position
permitting.

112. The position with regard to the repatriation
of the capital of approved investments, including ap
preciation, is somewhat the same as that for the transfer
of earnings, except that fewer countries allow un
restricted transfer.

113. Some countries impose a waiting period rang
ing from one to five years after which approved capital
may be repatriated in specified annual amounts. Thus
Greece allows repatriation after one year at 10 per cent
per annum ; Jordan, after one year in four annual
instalments; and Israel and the United Arab Republic
permit repatriation of approved capital after five years
at 20 per cent per annum. Afghatlistan,145 China
(Taiwatl),146 Japan and Sal/di Arabia have similar
provisions; Ethiopia allows repatriation at any time,
but not more than 10 per cent per annum, while Iran
guarantees repatriation of not less than 30 per cent
per annum. In the Philippines capital repatriatirms are
handled case by case, and in S1.l'eden approved capital
is controlled but normally repatriation is permitted.
~Morocco does not, as a rule, permit repatriation,
although guarantees may be given in certain cases.147

b. NON-"APPROVED" INVESTMENTS

114. The capital and earnings of investments which
have not received "approved" status in a country ap
plying exchange controls will be retained in SOme variant
of the "blocked account", to be dealt with usually on
a case by case basis.148

115. A few countries do not distinguish in their
exchange laws between transfers of earnings and re
patriation of capital but allow a limited annual transfer
which may originate either from capital or profits or
both. Thus Nicaragl/a limits all transfers on account
of non-registered capital to a maximum 10 per cent

1" See footnote 140 above.
1" Lecislation is being drafted to remove this limitation.
ID Office des Changes Circular No. 886, 19 Sept. 1958.
1" Ca7-'eat: This section has dealt with exchange control as

a means bv which States have limited the extent to which the
proceeds of foreign investment, including foreign investment in
natural resources, may be taken outside the jurisdiction of the
host State. It has not been necessary to deal with the question
of permissible currencies in which transfers may be made. It
may be helpful, though, to mention the existence of currency
zones, between the members of which there is usual1y freedom
of movement for capital and earnings (the Sterling area and
the French franc area). Most exchange regulations provide
for transfers abroad to be made in the same currency as was
used for the original investment.
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annually. Tunisia allows an 8 per cent transfer of non
productive capital or profits two years after the making
of the investment, and Ecuador guarantees a minimum
12 per cent transfer of the earnings or amortization
of registered capital investments.

116. \Vhile the provisions above are of general ap
plication and do not refer specifically to natural re
sources, a number of countries make special provisions
for enterprises concerned with the development of
natural resources. In Chile large mining companies are
free to the limits of their foreign exchange earnings
to make remittances of capital or profits abroad. In
Colombia) since June 1957, incoming capital for the
petroleum and metal-extracting industries only may
be registered. It must be surrendered at the fixed
"Certificate" rate and is then entitled to repatriation
and remittance of profits at the same rate. Capital
registered before 17 June 1957 and profits on it may
be remitted at the "Certificate" rate plus a 10 per
cent Remittance Ta.x; transfers of interest and prin
cipal on all unregistered capital must be made through
the free market. Costa Rica allows banana companies
to retain their earnings of foreiRn exchange for the
remittance of profits and amortized capital, and Greece
allows special exemptions from the general control
regulations for foreign capital imported to develop
exports of agricultural and mining products. In In
donesia) "old. active companies" either registered
abroad, or registered in Indonesia but owned by for
eigners, receive a hight~r allotment of foreign exchange
if the company's capital is invested in mining or
estates.

2. Taxation

117. Exchan~e restrictions. as has been shown
above, may limit the value of an enterprise's earn
ings geographically, by restricting them to the terri
tory in which they were earned, without altering the
ownership of the money. They may also, in the form
of multiple exchange rates and exchange taxes, take
their place among the measures used by the host State
to obtain its share in the benefits of the enterprise. The
major fiscal limitation on the net earning of a foreign
enterprise within the host State is. howeYer, the tax
system of that State.

118. It is not here intended to do more than to
mention the well-kl1own possibilities available to the
fiscal authorities in every State of limitim; or increas
ing the effective return on capital of enterprises operat
ing within their jurisdiction. and to giYe examples of
particular taxes which may have special application to
foreign enterprises.149 In the context of the whole tax
system of a State. the examples to be considered are
not necessarily cases of discrimination against or in
favour of foreign enterprises, but may reflect the efforts
of the fiscal authorities to take into ac:-ount and to
counteract differences between foreign (non-resident)
and domestic enterprises produced by the method of
collection of other taxes.

"0 Attention may here be drawn to the following United
Nations publicatio:Js: The Effects of Taxa/ion on Foreigr
Trade alld ImJutment, Sales No.: 50.XV!.!; United States
Income Taxation of Pri,,'ate United States Investment in La/in
America, Sales No.: 53.XVI.l; Taxes alld Fiscal Polio' il~
UIlder-developed COlmtries, Sales No.: 55.ILH.1.; La politica
tributaria y er desarrollo econ6mico et~ Centro-america, Sales
No.: 57.II.G.9 (Spanish only); Revenue Administration and
Policy in Israel (Third Report), Sales No.: 58.II.H.2.
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a. T AXES o~ DIVIDEKDS TO NO~-RESIDENTS

119. A number of countries, induding Canada)
Ectlador) El Salvador, Ghana) Pakistan) Peru) the Re
public of South Africa and Sweden impose a tax on
dividends paid to non-residents. This tax applies to
non-resident nationals as well as to foreigners, and its
actual effect is not easy to ascertain without a detailed
study of the tax system of each country, as the ta.x
may be imposed in lieu of superta.x or other taxes
affecting dividends to residents. In Ca11ada) the tax is
reduced from 15 to 5 per cent when the dividend is
paid by a Canadian subsidiary fully owned by a non
resident corporation.150 (By tax agreements with other
countries, this reduction has been applied to 51 per cent
foreign-owned subsidiaries.) In Guatemala. a tax on
dividends to foreigners was cancelled bv Presidential
Decree No. 202 of 12 January 1955. -

b. TAXES 0:0< EXCESS PROFITS

120. In several countries, the prevailing under
standing of a fair return on canital is reflected in the
collection of an "excess profits" ta.x. In Pakistml, for
instance, earnings in excess of 6 per cent of capital
pay a business profits tax of 16 2/3 per cent15I but
this tax is not discriminatory and is paid by domestic
corporations as well as foreign subsidiaries. The tax
mav, however, be collected on a differentlv calculated
capital hase in the case of branch operation's of foreign
enterprises. which are not separately incorporated, and
therefore have no capital of their own. Thus, in Mexico,
the excess profits tax applies to all enterprises with
an annual income of 300.000 pesos or more, and "excess
profits" are defined as those over 15 per cent of "in
vested capital". "Invested capital" for Mexican enter
prises is defined as paid-in capital stock, capital
reserves and undistributed profits; for branches or
agencies of foreign enterprises. on the other hand, the
definition is 40 per cent of their assets employed in
Mexico.152

c. TAXES ON THE EARNINGS OF FOREIGN BRANCHES

121. A number of countries ta.x the earnings of
branch or agency operations of foreign enterprises.
without imposing a similar ta.x burden on foreign sub
sidiaries (enterprises incorporated under the law of the
host State). Arrtl'1lfina153 imposes a 30 per cent tax
surcharge on the' earnings of share companies domiciled
abroad. if they are engaged in farming. stockraising
or real estate operations. In Bradl,154 the income of
foreign branch plants or individuals domiciled abroad
is taxed at source at the rate of 20 per cent in addi
tion to the normal tax on corporation profits. Profits
of branches reinvested in the expansion of their enter
prise in Brazil are exempt from this withholding tax.
Costa Rica155 has a one half of 1 per cent tax on
profits earned by branches or agencies of foreign com
panies. Ccyloll applies a 40 per cent tax to companies
incorporated elsewhere, as opposed to 34 per cent on

:lOO Canadian Income Ta."{ Act, Section 106 (3).=ECAFE/L.l22, p. 146.
15:1 Foreign Capital in Latill Amcrica, United Nations publica

tion, Sales Xo.: 1954.ILGA. p. 118, and see World Tax
Series, Taxatioll in "~fe:.-ico, pp. 243, .'334.

"'" Foreigll Capital ill La/ill America) op. cit.. f). 42.
"" Ibid., p. 59 and see World Tax Series, T~.mtit..l: i'l Bra..""il,

p.213.
"" Ibid., p. 77.



Tunisia:
Turkey:

domestic companies. This difference is stated to be in
lieu of estate duty, from which foreign companies are
C,.xempt.156 Certain "new" mines in Ireland get special
ta.x treatment if they are operated by resident Irish
companies.157

d. OTHER TAXES

122. Cambodia levies a graduated ~xceptional

Equipment Ta.x on profits of foreign investments made
before 31 :r-.Iay 1956. On prllfits relating to the year
1959, the tax rates are 30 p·:r cent on protit" of rubber
plantations, 45 per cent on profits of companies whose
activities are vital to the Cambodian economy and
50 per cent on profits of other companies recognized
as useful for the economic development of Cambodia.15s

123. The taxation of the profits of oil companies
provides a rather special example of a limitation on
the profits of a particularly significant industry, much
of which has been developed by foreign enterprises.
A large number of concessions and the petroleum laws
of several countries, including Bolivia, Guatemala,
Lib}'a, Morocco, Peru, Tunisia, Turkey and Venezuela,
provide for the application of the "50-50 principle" in
the division of profits between the oil company and the
territorial State.15!l This equal division of profits may
be the minimum ordinarily receivable by the State, as
in the case of Venezuela, or it may be a maximum
mark as in the case of Libya, beyond which taxes are
refunded to the company.160 A diff(~rent percentage
limitation on profits is the result of recent agreements
between the Japanese Petroleum Trading Company
and the Governments of Saudi Arabia and Kuwait for
the search for, and exploitation of, oil in the Neutral
Zone.161 These agreements provide for the Govern
ment to take at least a 56 per cent share in the profits
and other financial benefits.

124. In the case of Iran, several recent agree
ments under the Iranian Petroleum L1.w of 31 July
1957 provide that the mixed companies to be set up
will, if they find oil. assure the Government of a half
share in all oil produced, and also 50 per cent of all
pro\1ts derived from the respective foreign oil com
pany's half share.162

= GO\'ernment of Ceylon, Statelllellt of Policy in Respect of
Pri'i-'ate Foreign Im'estlllent (White Paper of 15 July 1955).

157 Memorandum from the Government of Ireland dated 26
Feb. 1959.

,.. nfF. Twelfth Allnl/al Report Oil Excha'lge Restrictiolls.
p. 384. The tax rates on profits of foreign companies with head
offices in Cambodia are reduced by 10 per cent for companies
whose capital is more than 40 per cent Cambodian and by
5 per cent for companies whose capital is between 30 and 40
per cent Cambodian.

",. For a more detailed treatment of the way in which the
divi;:ion is made, see United Kations SUr7!e}' o{ Jfining Legis
latioll ""'ith Spedal Reference to Asia alld tlle Far East, 1957
n F.5, pp. 74-78. See the following:
Bolivia: Petroleum Code of 26 Oct. 1955, Articles 128-9;
Guatemala: Petroleum Code of 7 July 1955, Articles 146-50;
Libya: Petroleum Law Xo. 25 of 1955. Article 14;
Morocco: Dahir Xo. 1-58-227 of 21 July 1958, Article 31;
Peru: Petroleum Law Xo. 11780 of 29 Feb. 1951, Ar

ticle 93;
Petroleum Law Xo. 58-36 of 15 :March 1958;
Petroleum Law Xo. 6326 of 10 March 1954 (as
amended), Articles 109-110;

Venezuela: Tncome Tax Law of 21 July 1955, Article 42.
"" For the purposes of this final division, royalties are

counted as taxes.
101 Eco'lomic Developments in the Middle East 195i-1958,

United Nations publication, Sales Xo.: 59.n.c.2, p. 32.
"'" Ibid., pp. 29 and 32; see also chapter V, section C below.

125. The "Copper Law" of Chile (Law 11.828,
May 1955) provides that larger copper-mining enter
prises shall pay a single tax on profits, assessed on
taxable income as follows: (a) A fixed ta.x of 50 per
cent on profits from total production; and (b) a vari
able surtax of 25 per cent, to be applied to profits
from basic production which shall be reduced propor
tionately to increases in production above the basic
figure for each enterprise. This tax is payable in dol
lars. New enterprises to be established in the future
and coming under the scope of this law will pay a
single tax of SO per cent. Under the terms of the For
eign Investment Statute (Decree-Law No. 258 of
30 March 1960). new investments made b\' copner
producing enterprises in connexion with the' exploita
tion of new deposits are guaranteed the benefits of the
Foreign Investment Statute and are guaranteed a
stable tax rate of 50 per cent.*

e. OTHER LIMITATIONS ON EARNINGS

126. The operation ot industries which perform
an essential sen'ice to the puhlic is, as a rule. subject
to governmental regulation, including administrative or
legislative fixing of the percentage of profit which is
considered a proper return on capital. This is done by
fixing the permissible rates which may be charged.
Thus many countries have statutory bodies regulating
the rates chargeable by private companies active in the
supply of water or electricity, and the operations of
foreign enterprises are not exempt.

127. In Pent, for example, there is a National Rate
Commission established by law,163 "to fix, revise, change
and interpret the rates for the sale of electrical energy".
The annual commercial operating profit is set at 3 per
cent of the true capital invested.

f. TAX CONCESSIONSl64

128. In a growing number of countries, taxation
laws have been used to promote the establishment or
expansion of particular enterprises of special import
ance in the economic development of the country. This
is done bv tax exemptions or concessions which make
investmer1't in the desired industry more profitable and
may be accompanied by more liberal import duties
or quotas for necessary equipment. As a rule, such
laws do not discriminate directlv in favour of the for
eign investor, but. especially where imported techniques
are required. or in countries where local development
capital is very scarce. it may be the foreign enterprises
which are able to make use of these concessions.

129. Among- such enterprises. those active in ex
ploiting natural resources take a leading place because
of the relatively high dependence of the less developed
countries on primary products for their earnings of
foreign exchange.Ins The State, by deciding- to admit
a particular enterprise and to grant it tax benefits,
exercises the same sovereign powers which are em
ployed in other instances to limit the profitabilitv of
other enterprises for which inducements are not desired.

* Information prnvHed bv the Government of Chile.
'''' Law No. 12378. Establi~hin~ Standards for the Operation

of the Electrical Industry, El Peruana, Diario Oficial, 14 July
1955.

,.. For a review of parallel tax concessions in capital-ex
porting countries ... see The Promotioll of the International
Flow of Pri""ate Capital. FlIrther Report by the Secretary
Gelleral. E/3492 (May 1961). paras. 209-218.

183 For a discU5sion of the discretionary a3pects of these laws,
see paras. 8 to 29 above.



130. Tax concessions of one sort or another avail
able on a case-by-case basis to foreign capital are to
be found in the foreign inve:;tment laws of, among
others, AfghQ1/istan, Argentina, Cambodia, Came
rorin,IG6 Chile, Greece, bldonesia, Ivory Coast,I67 Libya,
Paragua'Y, Saudi Arabia, SomaliaI68 and Thailand,
while foreign enterprises may take advanta~e of indus
trial encouragement laws in a large number of other
'Countries obtaining fiscal benefits on the same basis as
nationals.

131. A typical range of tax and related concessions
is illustrated by the e.,ample of Nigeria,* where such
measures are considered the principal method by which
the Government encourages the entry of foreign private
capital.

132. These incentives take, in summary, the follow
ing form:

* Information provided by the Government.
1SJ Investment Code. 11 June 1960.
ur Private Investment Law (Law No. 59-134), 3 Sept. 1959.
'"" Foreign Investments Law (Law No. 10), 18 Feb. 1960.

(1) Initial and ammal allowances: By these meas
ures, both public and private companies are allowed to
write off from profits for the purpose of computmg
taxable income. a large proportion of their canital
investment in fi..'{ed assets during the early years of
trading. This enables them to amortize their capital
quickly and to build up liquid reserves at an early date,
thereby making further investment easier;

(2) The determination of certain industries as
Pioneer Industries, under which status they enjoy a
tax holiday ranging from two to five years;

(3) Relief from import duties 01/ materials used in
industry: This takes the form of (a) relief from cus
toms duties on imported materials; and (b) the im
position of protective duties on equivalent finished
goods manufactured abroad;

(4). Repa~lme1/t of all or part of any customs duty
paid on imported raw, semi-processed or processed
materials, including components or rea~e?ts used i.n
the manufacture or processing of goods or In the prOVI
sion of services.

D. Measures of expropriation and other forms of taking

133. The present section is concerned with various
constitutional and legislative measures by which States
reserve to themselves or exercise the sovereign right
to bring- natural resources and other property under
their direct control, whether permanently or tem
porarily.

134. Such measures cover a variety of forms of
taking to which there attaches a terminology which is
far from being standardized, especially as between the
various systems of law. In general terms, however, the
discussion here wiII, in the first place. centre on the
legal concept of taking or e.xpropriation (which, in
some countries, includes taking under eminent domain)
and its application to the juridico-economic concept of
nationalization. Secondly, some attention must also be
given to more narrowly defined concepts: confiscation
-unless accompanied by compensation guarantees
usually carries a punitive connotation, as evidenced by
the various constitutional provisions prohibiting this
form of taking or requiring that it be exercised only
pursuant to legislative action or judicial decree; while
requisitioning is. as a rule. taking' under special cir
cum5tances, such as a national emergency.

135. As regards the intent of, or reason for, any
of the above-mentioned forms of taking, this section
will be concerned with a number of variants of the
themes of "public (or "social") utility" or "the interest
of the State", with or without further definition or
specification; in addition. attention will be given to the
reasons related to politico-economic systems based
wholly upon State or public ownership and enterprise.

136. The e.xercise of the power to take private
property is by no means limited to taking by the State
for its own purposes and is sometimes applied in the
interests of another private enterprise. The legislation
of a large number of States provides for taking for
the purpose of ensuring the essential needs of enter
prises in e.'{istence or to be established. Thus States
may exercise the right of eminent domain in order to
make available land for the USe of undertakings of
public utility and related ancillary facilities, such as
roads, pipelines, transmission lines, and so forth. I69
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137. Related to the power of taking in general
are on the one hand, formal guarantees or informal
ass;rances that such power will not be exercised with
respect to foreign enterprises in general or to a given
concession (either for fixed number of years or, in the
latter case, for the concession's period of validity) and,
on the other hand, provisions relating to concession
systems which foreshadow an eventual nationalization
of enterprises exploiting specific natural resources.

138. The element of compensation is. where pro
vided for, a variable of the measures of taking in
dicated above. Subsidiary, in turn, to the element of
compensation as such are a number of other factors,
among them the time when the compensation is to
be paid, the method and date of valuation, and so
forth,17o

139. As regards constitutional provisions for taking,
these may be either self-executive or require implemen
tation bv legislation. Where the provisions are self
executive, l~gal proof of necessity, justification or
desirability is, in certain instances, called for.

140. While constitutions of comparatively recent
date tend to be explicit in relating measures of taking
to pUblic, economic or social needs: the definition of
the intent or reason for such acts IS more often left
to legislative measuresI71 in countries with earlier
basic laws.

... In such instances, the cost of compensating the orig-inal
owner is usually borne by the beneficiary of the expropriation
action.

m The practical problems which may arise in this connexion
are not dealt with in this study except in so far as they have
been the subject of adjudication by an international tribunal
(see chapter III below).

1'1 Increasing legislative concern with the subject of taking
with a view to furthering projects of public utility is reflected
in the following citation:

"To whatever extent the law recognizes an increasing
social interest in the uses of land, whether it be concerning
soil erosion. slum clearance, housing, city planning. river
valley development or other utilizations not yet envi5a~ed, the
scope of the power to condemn, and the number of public
utility corporations covered by [these] considerations ... are
certain to increase." Richard R. Powell, The Law of Real
Propert)·, New York, Matthew Bender and Co., 1949, vol. I,
p. 551.



141. The present section will deal, first, with con
stitutional provisions for taking and, in its second part,
with legislative measures. Special mention will be made
of provisions or measures specifically affecting foreign
nationals or enterprises; in the absence of such men
tion, the provisions and measures discussed here apply
equally to both nationals and foreigners.

1. Constitutional provisions

a. CAUSES FOR EXPROPRIATION

142. Almost all constitutions which contain expro
priation provisions specify the intent of, or reason for,
expropriation. Furthermore, certain constitutions stipu
late that proof of the cause cited for e..xpropriation
shall be legally established (e.g., El Salvador, Chile,
Costa Rica, Greece, Haiti, Turkey) or that the ex
propriation shall take place in accordance with estab
lished legal procedures (e.g. United States of America).

143. The wording of the relevant provisions typi
cally refers to "reasons of public utility" (or "neces
sity''', "interest", "benefit", or "exigency", or any com
bination thereof). In many of the more recent constitu
tions, there is also mention of the element of "social
interest" (or "profit" or "purpose", to cite but a few
variants).

144. In the United States of America, private
property within the Federal jurisdiction is held subject
to the sovereign right and power of "eminent domain"
and can be taken by the Federal Government for public
use at the discretion of the legislature. Similar powers
are possessed by the State Governments with respect
to property under their jurisdiction.*

145. A more explicit wording is to be found in a
number of constitutions: for instance, the Constitu
tion of Bolivia cites as a cause for expropriation "when
property does not serve a social purpose" (Article 17) ;
that of Thailand states" [if1 necessary ... for the ex
ploitation of national resources or other St~te's in
terests" (Section 29).

146. The Constitution of the Republic of Ghana
provides that the President shall, upon assuming office,
make a declaration of his adherence to certain fun
damental principles, among them "That no person
should be deprived of his property save where the
public interest so requires and the law so provides"
(Article 13 (1)).

147. The element of social equalization is cited in
the Constitution of Brazil, which states that the use of
property shall he conditioned uoon social. :velfare. The
law may, with the observance of the prOVISIons guaran
teeing property rights and governing expropriation,
"promote the fair distribution of property with equal
opportunities for all" (Article 147).

148. Expropriation for purposes of land reform is
provided for in the Constitution of the Philippines,
which states that the Congress "may authorize, upon
payment of just compensation, the expropriation of
lands to be subdivided into small lots and conveyed
at cost to individuals" (Article XIII, Section 4).*

149. The Constitution of India, in the chapter on
Directive Principles of State Policy, calls for the
distribution of ownership and control of the com
munity's material resources in a manner designed "best

'" Information provided by the Government.
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to subserve the common good" and to avoid. "the con
centration of wealth and means of productIon to the
common detriment".

150. Certain constitutions also provide the bas~s for
further legislation specifically governing the exercIse of
the right of eminent domain in connexion with the
provision of services of public utility, suc~ as water
and electricity supply, road, railway and aIrport con
struction, housing, and so forth (e.g., Ecuador, El
Salvador).

b. NATIONALIZATION

151. Under this heading, the re~evant constitu
tional provisions of States with economIc systems based
on private enterprise will be dealt with s~parately from
those of countries with a mainly nationallzed econ0n:tY·
As a matter of convenience in presentation, countries
which reserve certain sectors of the economy ex
clusively to State enterprise will be included in the
former group.

i. States with a private-enterprise or mixed economy

152. Express pro,,:isions for takirw for the purpo~e
of national ownershIp and operatIon are generahy
found only in the more recent c0!lstitutions (e.g.,
Argentina, 1949; Bolivia, 1945; Braz~l, 1946; Burma,
1947; China (Taiwan), 1947; ColombIa, 1945; Frar;tce,
1958' India 1949; Italy, 1947; Japan, 1946; NIca
ragu~, 1950'; Peru, 1933; and Philippines, 1935),
while nationalization in other States is largely founded,
constitutionally, on expropriation clauses which do not,
in themselves, deal with the disposition of the property
expropriated.

153. As regards specific economic areas. or ~ect?rs

to which constitutional provision~ for nat!~~alIzatIOn
may refer, these cover public servIces or uttlIties (e.g.,
China, Italy, Nicaragua, Peru), land and natural re
sources (e.g., Burma), sources of energy (e.g., Burma,
Italy)' in other instances, the wording may be more
generai and refer to all means of production and/or
resources. In certain instances, social goals are Cited
(e.g., Colombia).

154. \Vhile several constitutions speak of "transfer"
as a means or "socialization" (as a vari~nt .of the term
"nationalization") as an end, the ConstttutIOn of Italy
is explicit in speak.in~ of expropriati?n as a means for
the purpose of brmgmg under publIc control, or. al
ternatively, under the control of groups of workers or
consumers.

155. While the constitutional provisions for na
tionalization cited above do not distinguish between
national and foreign individuals or enterprises; it may
be noted that the Constitution of Burma, whIch 'pro
vides for the nationalization of all timber and mineral
lands, forests, water, fisheries, minerals, coal, pet~o
leum and other mineral oils, an sources of potenttal
enerev and other natural resources, gives the State
discr~-tionarv riahts to grant exploitation, development
or utilization c~ncessions to Burmese nation~ls or. to
corporations with at least 60 per cent of theIr capItal
in Burmese hands.172

156. In certain instances, specific nation~1iz~tion
measures are foreshadowed in relevant constItutIonal
provisions. Thus t~e Cor:stitution of -1r[lentina pro
vides that the publIc servIces belong orIgmally to the

," Exemption from this rule is provided for under legislation
noted in table 2, under paragraph 85 above.



State and may not, under any theory, be alienated or
granted administration; those which may be in private
possession are to be transferred to the State, by pur
chase or by e.xpropriation after compensation, when a
national law so determines (Article 40, paragraph 3).

ii. States with a mainly nationalized economy

157. The constitutions of countries with a mainly
nationalized economy specify, typically, that all re
sources and means of production and communication
are State (people's) property.

158. Thus, Anicle 6 of the Constitution of the
Union of SO'-'ict Socialist R:?publics states:

"The land, its mineral wealth, waters, forests,
mills, factories, mines, rail, water and air transport,
banks, communications ... are State property, that
is, belong to the whole people."*

159. Essentially similar wording also appears in
Article 6 of the Constitution of the Ukrainian Soviet
Socialist Repllblic.*

160. The Constitution of Bulgaria provides that.*
"All mineral and other natural resources of the

soil and the sub-soil, forests, waters, including
mineral and curative springs, sources of natural
power, railway and air communications, posts, tele
graphs, telephones and radio broadcasting are State,
Le., national property. A special law shall regulate
the utilization of forests by the population." [Ar
ticle 7.]

"National property is the main basis of the coun
try's economic development and enjoys special pro
tection. The State can itself manage or concede to
another the management of the means of production
at its disposa1." [Article 8.]

"The State can nationalize fully or in part certain
branches or individual enterprises of industry, trade,
transport and credit. The indemnity is determined
by the Law for Nationalization." [Article 10.]

161. The Constitution of 9 May 1948 of Czechos
lovakia stipulated in Article XII of the Fundamental
Articles that

"the economic system of the Czechoslovak Republic
shall rest, inter alia, on the nationalization of the
mineral wealth, on the ownership of the land in
accordance with the principle 'the land belongs to
those who till it'."*

The new Constitution of the Czechoslovak Socialist
Republic adopted on 11 June 1960, formulates the
principles of the economic system of Czechoslovakia
as a socialist State in Article 7 of Chapter 1, entitled
"Socialist System", in the following terms:*

"The economic basis of the Czechoslovak Socialist
Republic is the socialist economic system which
eliminates exploitation of man by man in any form
whatsoever. The socialist economic system in which
the means of production are socialized and the entire
national economy is steered under a system of plan
ning, secures with the conscious co-operation of all
citizens an over-all development of production and
a steady rise of the living standard of the workers."

The following further definition of collective socialist
O\\'nership--including ownership of natural wealth and
resources-is set forth in Article 8 of Chapter 1:

"1. Collective socialist ownership has t",,·o fun
damental forms: ownership which is the ownership

*Te.....-t communicated by the Government.
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of all the people (national property) and co-operative
ownership (property of popular co-operative so
cieties) .

"2. National property includes, in particular:
natural wealth and basic sources of energy: forests,
waterways and natural spas; means of industrial
production, means of mass transport and communica
tions; banking institutions and msurance companies;
broadcasting, television and film and, further, main
social institutions and facilities, such as health in
stitutions, schools and scientific institutes.

"3. Land pooled for joint co-operative farming
shall be in collective Use by the Unitied Agricultural
Co-operatives."

162. The more recent constitutions of States with
a mainly nationalized economy also provide for the ex
propriation, with a view to nationalization, if .required,
of those sectors of the economy not immedIately af
fected by the initial nationalization measures prescribed
(e.g. Bulgaria, Czechoslovakia [1948 Constitution],
Poland, Romania, Yugoslavia).

c. CONFISCATION AND REQUISITIONING

163. A number of constitutions contain a man
datory prohibition of the punitive confiscation of prop
erty (e.g., Argentina, Belgium, Ecuador, El Sa~vador,

Iraq, Libya, Luxembourg, Panama, Peru, Spam) or
prohibit the confiscation of property except by law of
judicial decree (often with the addition of mandatory
compensation requirements) which tends to operCl;te
against ad hoc confiscatory measures (e.g., CambodIa,
Chile Costa Rica, Denmark, Greece, Haiti, Honduras,
Icela~d, India, Lebanon, Nicaragua, Turkey, United
States of America Uruguay).

164. In some cases, punitive confiscation is limited
to a specific type of property, such as land (e.g.,
Colombia), or to specific offences, s~c~ as treason. or
espionage in time of. war (e.~., DomInIcan RepublIc),
propaganda or intrIgue agaInst the G~vernment by
persons residing abroad (e.g., AfghanIstan), ?r to
specific groups of persons, such as enemy natIonals
(e.g., Nicaragua).

165. In many instances, constitutions also include
provisions for the requisitioning of property under
certain circumstances usually related to a state of
emergency. This is typically defined in such terms. as
"war" "domestic commotion", or "for the restoratIOn
of public order". Confiscatory measures in the interests
of public health and s~curity are, .hO\,:,ever, as. c: rule
sanctioned by constitutIOnal or legIslatIve proVISIOn.

d. COMPENSATION

166. Provisions for the payment of compensation
or indemnity are inc.luded in most constit~tions which
provide for the takIng of prope~y.. TypIcally, co~

pensation in the case of expropnatlOn IS payable ID

advance of the act of taking, while, in the case of
requisitioning, compensation need not be paid in a?
vance or is actually payable at a later date: In certa~n

cases other time limits are laid down, for Instance, In

the c~se of Costa Rica and H ollduras, compensation for
requisitioning is payable not later than two ;years after
the termination of the state of emergency; In the case
of El Sali;ador compensation for e.xpropriation may
be paid in instalments over a period not exceeding
twenty years; under a separate provision, it need not
be paid prior to expropriation if that is for the purpose



of supplying water or electric power or for the con
struction of housing- or roads. In the case of [71dt'a and
Indmlesia} all details pertaining to the determination
of compensation and methods of payment are to be
fixed by law.

167. As regards the amount of compensation pay
able, this is typically defined in such terms as "just",
"due", "fair", "full", or "equitable". In certain in
stances, the amount is to be determined by law (e.g.,
Costa Rica, India, Indonesia, Paraguay). The means
of payment are sometimes also defined in terms such
as "in cash" (e.g., Brazil).

168. The greatest variation is to be found with
respect to the provisions governing the method of
determining the terms of compensation. Determination
by the courts or the governing law is encountered
most frequently (e.g., Burma. Haiti, India, Indonesia,
Jordan); in some cases, this is coupled with the alter
natiYe of direct agreement (e.g., Chile).

169. In the United States of America} the power
of eminent domain may not, under the Constitution, be
exercised "without just compensation" (Fifth Amend
ment); in practice, this concept is interpreted by the
courts in such a way as to guarantee payment of the
fair market value of the property taken as of the date
of taking.

170. A number of constitutions set forth more
specific regulations regarding the determination of the
terms of compensation. Thus, the Constitution of Ar
ge11tt'lIa defines the amount of compensation applicable
to public service concessions as the original cost
minus amortization of any sums in excess of a rea
sonahle profit, which is to be considered as recovery
of the capital invested (Article 40). In the case of
Colombia, a majority vote of both houses of the legis
lature may determine cases when no compensation shall
be paid (Article 30); in the case of Czechoslovakia}
such cases mav be prescribed by law [Part I, Sec
tion 9 (2) 1. El Salvador provides for nationalization
without compensation of entities created from public
funds (Article 138).

171. The Constitution of Mexico provides that the
amonnt fixed as indemnity for the expropriated prop
erty shall be based on the value recorded in the
cadastral or tax offices for purposes of taxation, that
the only point which shall be subject to the decision
of experts and judicial proceedings shall be the in
creased value of the private property due to improve
ments made since the last fiscal appraisal or its de
preciation since that date, and that the same procedure
shall be observed in the caSe of objects whose value
is not recorded in the ta.", offices (Section VI).

172. Rights with respect to the payment of com
pensation are. in some cases, defined further. Thus,
Greece provides that, prior to the payment of the final
or provisional indemnification, all rights of the pro
prietor shall remain intact and dispossession shall be
prohibited (Article 17) . Haiti provides that, in the
event of nationalization, owners of land containing
springs, rivers, mines and quarries shall be entitled to
indemnity for the land only (Article 15).

e. PROVISIONS SPECIFICALLY APPLICABLE TO FOREIGNERS

173. In the instances in which constitutional provi
sions bearing upon the general subject of taking spe
cifically mention foreign nationals or corporations, they
typically state in effect that foreigners may not claim
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any special rights or indemnification to which nationals
of the State concerned might not be entitled. In the
case of most Latin American countries, these provi
sions also include the so-called "Cah,o clause'} (see
paragraphs 64 to 69 above), by which foreign nationals
are barred from resorting to intervention through
diplomatic channels.

174. In some instances, constitutional provisions
may limit the period of non-residen,,' after which the
property rights of a foreign national or corporation
may lapse. :lS in the case of Haiti} which prescribes
a two-year limit.

2. Legislative measures

175. The preceding sub-section, dealin~ with con
stitutional provisions for the taking of property, was
essentially concerned with the juridico-philosophical
framework of State operation and permitted a fai~ly
clear-cut division into separate categories. At the legIS
lative level, the emphasis must be on the actual ends
to which the State takes and, in particular, on the
specific disposition provided for with respect to the
propertv taken. At the legislatiye le\·el. evpn :l seem
ingly specific term. such as "nationalization", becomes
a sweeping generalization, for th~ distincti?n am?ng t~e
various measures to be dealt With here hes pnmanly
in the form in which the State wishes to exercise con
trol over the property taken.l73

176. The importance which attaches to the fC!rm of
control makes it desirable to present the matenal set
forth below as a series of brief country studies; in
this way, excessive fragmentation of the ~aterial wi.11
be avoided and. at the same time, a comparative analysIs
will be facilitated. Separate attention will, however,
be devoted to legislation in States with a private
enterprise economy, on the one hand, and States with
a mainly nationalized economy, on the other hand.

177. Basically we may distinguish between n:e!1s
ures by which the States take to the end of acqturmg
control-measures which may, in certain instances,
primarily or solely affect foreign enterprises. and, on
the other hand, measures by which the States take in
order to exclude certain groups and/or individuals
from exercising further control over certain or all
property. Measures of the latter kind usually relate
to considerations of national security and are, almost
by definition, aimed against foreign property owners or
concessionaires.

178. Measures by which the State takes to the end
of acquiring control are .distinguished. largely by the
form in which the State Wishes to exerCIse that control:
such leGislation mav be of a declaratory nature, with
out sp~cific provision as to form of control in !m
plementation of a principle enunciated at thE' constItu
tional level (as in the case of States with a centra11y-

173 For a review of the legal status and the various lep:al and
statutory mechanisms by which States exercise c~mtrol ov~r.
or direct the activities of, State enterprises, both In countrIes
with nrivate-enterprise economies and those with ffi?inly na
tionalized economies, see the final report entitled "The Au
tonomous Public Economic. Industrial or Commercial Under
taking in Comparative Law" by Professor Roger Pinto
(UNESCO/SS/Coop/Inter.1, Annex 5), submitted to the
Interdisciplinary Conference on International Understanding
and Peaceful Co-operation, held at Prague, 24 Sept.-1 Oct.
1958 under the auspices of the United Xations Educational,
Scientific and Cultural Organization (UNESCO). [Informa
tion proyided by UNESCO.]



directed economy) ; on the other hand, provision may
be made for a variety of forms of State ownership and
operational control. Thus the State may vest ownership
directly in itself (e.g., Mexico: oil) or, in the case of
a federal State, in the federation's component units
(e.g., Austria: electric supply); alternatively, owner
ship and/or operational control may be vested in a body
created for that purpose by the State (e.g., Iran: oil;
United Kingdom: coal, gas, electricity, transport).

179. In certain instances. operational control may be
exercised by regional bodies (e.g., Austria: electric
supply; U ni ted Kingdom: gas). In other instances, the
State may wish to acquire ownership only, leaving
operational control to the original component parts of
the industry concerned (e.g., United Kingdom: the
iron and steel industry ;174 the Bank of England; the
Cable and \Vireless Company). In the latter instances,
the State may vest ownership in itself, as such, or in
a body created for the purpose which then exercises
functions closely akin to those of a holding company.

180. Certain of the measures cited below do, in
their effect, apply specifically to foreign enterprises, as
in the case of the nationalization of the Mexican oil
industry, the Anglo-Iranian Oil Company and Suez
Canal Company. As a matter of convenience, these
measures are grouped under a separate heading; never
theless, they are here discussed in terms of their stated
pUrpOse of bringing under public control.

181. Measures of taking in the interest of national
security aimed at specific enterprises or groups of
enterprises in terms of nationality of ownership will be
reviewed under a separate heading.

182. Finally, attention is also given to measures of
taking in order to implement discretionary exclusions,
as well as to introduce new regimes of concessionary
grants.

183. As a general rule, the legislation described
here is self-contained; in certain instances, however,
enactment of a specific nationalization measure may
pass through the preliminary stage of a general enabl
ing measures (e.g., the Expropriation Law of Mexico).
\Vhile such differences in the mechanics of enactment
will be dealt with under the various country studies,
a separate sub-section will be reserved for the topic
of compensation which is, in many instances, in any
case a subject of separate legislation.

184. Finally, separate attention will be given to
regulatory legislation which expresses a general intent
to nationalize a given industrv or sector of the econ
omy at a future date, as well as to measures \vhich
provide for guarantees against nationalization and/or
the protection of foreign property.

a. STATES WITH A PRIVATE-E~TERPRISE OR
MIXED ECONOMY

1. Get/eral nationalization or expropriation m.easllres

185. The measures cited below constitute relatively
recent examples of the wide variety of forms under
which States may acquire ownership and/or opera
tional control of certain industries or sectors of the
economy. These measures are general in the sense that
they apply equally to nationals and foreigners.

11< This industry was subsequently returned to private own
ership.
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186. In the caSe of A ustna, recent nationalization
measures have covered (l) various enterprises and
assets in Austria relating to the over-alI question of
German assets in Austria; and (2) the electric supply
industry.

187. Under the First Federal Nationalization Law
of 26 July 1946 (No. 168), the Government acquired
a number of corporations (enumerated in the te.xt)
engaged in the oil, oil refining, coal and metal mining,
steel, aluminium, machinery and related industries, as
well as the Austrian assets and liabilities of a number
of German corporations. The law essentially covered a
special situation arising out of the German annexa
tion of Austria in 1938 and was nominative in its
extent rather than covering specific industrial cate
gories.

188. Under the Second Federal Nationalization
Law of 26 March 1947 (No. 81), the country's elec
tricity supply undertakings were nationalized. A supply
corporation was established for each federal province
(Bundesland) and its ownership vested in the province;
the supply corporations, in turn, absorbed the private
electric supply corporations in the province concerned.

189. In the case of France, the electric and gas
production, transmission and distribution industries
were nationalized under Law No. 46-628 of April 1946.
Two public corporations, the Electricite de France and
the Gaz de France, respectively, were vested with all
property rights, assets and liabilities of the former
producing concerns and were charged with the opera
tion of all production facilities. Separate public cor
porations were charged with distribution services on a
regional basis. The corporations were to be financially,
technically and commercially autonomous and were
to follow normal private commercial practices in their
operations.

190. It may be noted that, where applicable, indi
vidual nationalized facilities continue to be subject to
the provisions of the calzier des charges under which
the original concession was granted.

191. The nationalization of the coal-mining industry
was enacted by Law No. 46-1072 of 17 May 1946. A
central body, the Charbonnages de France, was charged
with over-all supervisory functions, while property
rights, assets and liabilities of the former producing
concerns were vested in individual regional (coal basin)
bodies, the HOllillcres de [name of basin], which
were also given full operational control.

192. The nationalization measures taken in the
United Ki11gdom between 1946 and 1949 are illustra
tive of the range of the means and methods by which
States mav acquire and exercise control over specific
resources or sectors of economic activity. Thus, under
Coal Industrv Kationalization Act of 1946, the Na
tional Coal Board was vested with the principal assets
of all colliery concerns and was charged with the work
ing and getting of coal. Similarly, u~der the Electricity
Act of 1947, the British Electricity Authority was
vested with all private and municipal electricity pro
duction facilities and charged with the production of
electricitv for all of Great Britain (except the North
of Scotland).

193. Similar arrangements with respect to the gas
industry were enacted under the Gas Act of 1948,
though in this instance, property rights and operating
functions (other than those of local authorities and of



certain companies providing composite services) were
vested in twelve Area Boards.

194. Ownership and operation of the means of rail
canal and, with certain exceptions, road transport were:
under the Transport Act of 1947, vested in the British
Transport Commission, established as a body corporate
with perpetual succession.175

195. In the above-cited instances, the State acting
through bodies established for the purpose, 'became
both owner and operator of all relevant facilities in the
economic sector concerned, while the original con
cerns lost their identity in so far as activity in the
respective industry was concerned (the original con
~erns wer~ free to turn to other fields of activity and,
10 many mstances, did so).

196. On the other hand, under the Iron and Steel
Act of 1949, the State acquired the securities of the
producing concerns and vested them in the Iron and
Steel Corporation of Great Britain, leaving in existence,
as separate operating entities, the individual concerns
within the industry.176 Similarly, under the Bank of
En&"land Act of 1946, the Treasury acquired all existing
capItal stock of the Bank of England, while the Bank
retained its original identity and functions. Under the
Cable and Wireless Act of 1946, the Treasury acquired
all shares of Cable and \Vireless, Limited, while the
company continued in existence as an operational
entity. In these latter instances, the stress was on the
acquisition by the State of financial control, leaving
day-to-day operation in the hands of the original con
cerns as economic entities.

ii. M easHres of natiollatizati01l affecting foreign
enterprises

197. As explained earlier, certain specific measures
of nationalization primarily or solely affect foreign
enterprises. T.hey are he.re presented under a separate
headmg by vIrtue of thIS effect rather than by virtue
of any juridical distinction between them and the meas
ures discussed in the preceding paragraphs.

. 198: By Law. No. 285 of 26 July 1956, Egypt na
tlonaltzed the Umversal Company of the Suez Maritime
Canal, a majority of the shares of which were held by
foreign Governments or individuals. All assets, rights
and obligations of the company were transferred to the
nation and all the organizations and committees then
operating its managements were dissolved (Article 1).
At the same time, the assets and rights of the na
tionalized company in Egypt and abroad were frozen
(Article 3).

199. The management of the Canal Services was
entrusted to an independent body, having juridical

11> To illustrate the flexibility of certain nationalization ar
rangements. it may be noted that the Pullman Car Company,
which provides certain special amenities on the British Railways
network, retains its separate operational and corporate entity,
but all its shares are held by the British Transport Commission

170 Under the Iron and Steel Act of 1953, there was estab~
lished the Iron and Steel Holding and Realisation Agency to
secure the return to private ownership of the undertakings in
national ownership. The Agency was vested with all property
and so forth, of the Iron and Steel Corporation of Great
Britain. At the same time, there was also established the Ircn
and Steel Board to exercise general supervision over the
industry, with a view to promoting the efficient, economic and
adequate supply under competitive conditions of iron and steel
p.roducts. :rhe Board is charged inter alia, with the determina
tion of pnces.

51

status and placed under the Ministry of Commerce
(Article 2).

200. In the case of Iran) the Oil Nationalization
Act of 1 May 1951 enacted a measure approved by the
Senate and the Majlis on 30 April 1951, obliging the
Government "to dispossess at once the former Anglo
Iranian Oil Company" (Article 5).

201. The measures, in addition, provided for the
gradual replacement of foreign experts by Iranian na
tionals and called for arrangements to enable students
to become acquainted with oil operations abroad (Ar
ticle 6). The measure also provided for certain condi
tions under which former clients of the Anglo-Iranian
Oil Company might be assured of supplies "at a rea
sonable international price" (Article 7).

202. Nationalization legislation in Mexico consti
tutes a case in which a general enabling measure has
preceded a decree specifically affecting a given industry.
Thus, the Expropriation Law of 23 November 1936
provided a detailed definition of causes of public utility
-a condition of expropriation under Article 27 of the
Constitution-in the following terms:

Establishment and conservation of a public service;
straightening roads; beautification of towns, parks,
etc.; preservation of places of beauty, art and na
tional culture; necessity of war and emergency; na
tional defence; conservation and utilization of national
resources; equitable distribution of wealth; creation
of an enterprise for the benefit of the collectivity;
and so forth.

The law then stated that:
"In the foregoing cases, and after a declaration by

the Federal Executive, the authorities may proceed
to the expropriation, to the temporary, total or partial
occupation, or to a simple limitation of the rights of
ownership for the purposes of the State and in the
collective interest." [Article 1021 (Articles 1 and 2).]

203. Under the Decree Expropriating on Behalf of
the Nation the Property of Certain Oil Companies
(18 March 1938), the (foreign) oil companies enu
merated in the decree were expropriated "for reasons
of public utility and in favour of the nation" by virtue
of their refusal to follow the order and award of 18 De
cember 1937 which had resulted in the cancellation of
work contracts with a consequent total suspension Ot
activities in the oil industry.

204. The Department of National Economy was
given discretionary powers to apply the decree in so far
as it was necessary for the discovery, production,
transport, refining and distribution of the (oil) pro
ducts.

iii. Compulsory acquisition according to p,oioY law
or agreement

205. In certain instances. legislation provideg for
the discretionary exclusion of foreigners from specified
economic sectors177 and may, in such cases. alga pro
vide for expropriation in order to implement such ex
clusions in cases of prior acquisition.

206. In the case of Swed(,n, foreigners are generally
placed on the same footing as nationals in matters of
expropriation. Exceptionally, however, the Act of 21
December 1949 provides that, by decision of the King

1"7 For a full discussion of such legislation, see section E
below.



i~ Cou~cil, a foreign. national or foreign juridical person
[Includmg a SwedIsh corporation or other Swedish
juridical persoI! \yhich must, under the Act of 30 May
1916 (on r~strtctlOns g<werning the acquisition of real
prop.erty, mll?es. or shares of certain companies), obtain
sp~cIaI pern:lsslon to acquire ownership rights in the
saId pr?pe~ttes] may be required to dispose of his right
to a mme m favour of the Swedish State or a person
or .corpora~ion d~signated by the Government. The
legIslatIOn IS deSIgned to assure the dom~nation of
Swedish interests over mineral resources.*

iv. ).feast/res for tlte introduction of ,Jew
concessionary regimes

. 207. In some instances, State taking may be de
slgne.d to create a uniform regime of ownership of
c:rtam resources. Thus, the Petroleum Acts and Or
dmances of the states and territories of the Common
wealt~ of Australia provide that, from a certain date
(varymg between states), all helium and petroleum
found at or below the surface shall be, and shall be
deemed .to ~ave always been, the property of the Crown,
thus. brm~~g the resources in question under a con
cessIon regtme.

v. Taking all groll1lds of 'tational security

208. Enactments of States providing for taking of
property on grounds of national security are normally
consequent upon a declaration of war. Legislation of a
similar nature has also been adopted where armed con
flict exists without a formal declaration of war.

?W.. ~here a state of war has been declared, leRis
latton IS aImed at the property of enemy aliens subject
to !he. j~risdiction of the enacting State and of natural
or Jundlcal persons, regardless of their nationality who
reside or carry on business in enemy States. !vle;sures
of control of such property pendin~ a final settlement
~fter the termination of war include mainly the block
109 of accounts or freezing of assets.178 sequestration
or. v~sting of property,179 and, in a few cases, expro
pnatlOn of enemy property.180

210. Legislation adopted by Egypt to sequester the
property of British and French nationals during the
conflict in 195/'i in the absence of a formal declaration
of war w~s almost identical with the Egyptian legisla
tIon relatmg to the property of German and Italian
nationals during the Second \Vorld \Var.181

211. It might be noted that measures of blocking or
freezing of assets were adopted by some States which

* Information providerl by the Government of Sweden.
,.,. ArgentiM: Decree No. llO.i90, 8 Jan. 1942, concerning

control by the 1finistry of Finance of transfers abroad of
means of nayment as well as of all connected monetary trans
actions within the country; United States of America: Trarling
with the Enemy Act. 191i, as amended, and Executive Order
No. 8389, as amended.

,,.. France: Decree of 1 Sept. 1939 on the prohibition and
restriction of relations with the enemies: Ethiopia: Enemy
Property Proclamation No. 14, 28 :May 1942. as amended.

W>Cololnbia: Decree No. 1723, 25 July 1944 (order for sale
of German property held in Trust); GII.atemala: Decree No.
3134, 14 Aug. 1944.

... Proclamation No. 5, 1 Nov. 1956, relative to commerce
with British and French nationals and to measures regarding
their property; cf. Proclamation No. 158, 15 July 1941 relative
to commerce with German and Italian nationals and to
measures concerning their property.
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participated in the United Nations action in Korea in
1950.182

212. Another type of taking on grounds of national
security is that enacted by the Government of Indo
nesia in 1958 concerning the nationalization of Nether
lands-owned enterprises in Indonesia.183 The preamble
of the basic legislative instrument concernedI84 statesl85

Ha. that the measures taken bv the Government
with regard to Dutch-owned enterprises situated
within the territory of the Republic of Indonesia, as
part of the struggle for the liberation of Irian Barat
[\Vest New Guinea], are consistent with the policy
of annulling the Round-Table Conference (RT.C.)
Agreements ;186

Hb. that in the present stage of the aforementioned
struggle in the framework of annulling the RT.C.
agreements and liberating Irian Barat, the moment
has come to make a definite pronouncement on
Dutch-owned enterprises ... and nationalize Dutch
owned enterprises into State property;

"c. that the nationalization of the aforementioned
Dutch-owned enterprises is intended to provide the
Indonesian society with the greatest possible benefit
as well as consolidate the security and the defence
of the State."

213. Under the principal operative article, Nether
lands-owned enterprises within the territory of the
Republic of Indonesia, which will be determim:.d by
Government Ordinance,187 are nationalized and declared
full and complete property of the State (Article 1).
The Act is retroactive to 3 December 1957 (Article 7).

b. STATES WITH A MAINLY NATIONALIZED ECONOMY

214. The present sub-section is primarily concerned
with the legislation of States which have adopted a
mainly nationalized economic system in the relatively
recent past and which thus provide a legislative illustra
tion of the transition from a private-enterprise economy.
It may be noted here that foreign investment in the
States dealt with here had been extensive.

215. Basically, the legislative measures discussed
below fall into two end categories: those designed to
accomplish the transition from private to State owner
ship of resources, means of production and services in
a single step (e.g., Poland), and those whi.ch implement
a more gradual transfer to State ownershIp (e.g., Bul
garia, Czechoslovakia, Hungary, Romania) .188

"" E.g., United Statrs: Code of Federal Regulations. Chapter
V of Sub-title B of Title 31, on Foreh.;n Assets Control.

1S! Certain litigation that has arisen in connexion with the
measures cited here is dealt with in chapter IU below.

15< Act No. 86 of 1958.
""" The En!!lish text of this and other related legislative

material cite'd here is drawn from The X ationali:;ation of
Dlltch-Owned Enterprises in rndonesia. Ministry of Informa
tion, Republic of Indonesia. Special Issue. 39.

"" For a summary of the provisions of this Agreement, see
chanter n, para. 33. below.

1..,. Among implementing ordinances, mention may be made of
Government Ordinance Xo. 2. 1959, 23 Feb. 1959, which defined
the Netherlands-owned enterprises subject to nationalization,
and Government Orrlinance No. 4, 1959, 23 Feb. 1959, which
set forth a list of Netherlands-owned agricultural enterprises
and tobacco estates to be nationalized.

15!1 In the case of Yugoslavia, the natural resources, means
of production and major service institutions became State
property all at once, and not gradually, under the Nationaliza
tion Act of 1946. This form of State property, however, was
transformed by the Law on \Vorkers' Self-Management of
1950 into general social property. (Information provided by the
Government of Yugoslavia.)



---------------------------~- -~~

Table 1-3

Principal legislative measurca for the nationalization of resources, means of production, transport and communication,
and serviees in certain States with a mainl,. nationalized economy

Country

Bulgaria ,

Czechoslovakia .

Hungary* .

Poland •.....................

Romania ..................•..

Yugoslavia* .................•

Jfeasur.. (citation)

Decrees of Z7 June 1946

Decree of 24 Dec. 1947

Decree of 26 Dec. 1947
Law of 15 April 1948
Law of 3 Nov. 1948

Presidential Decree No. 100/1945*
Presidential Decree No. 101/1945
Presidential Decree No. 102/1945
Presidential Decree No. 103/1945
Law of 28 April 1948

Law No. VI of 1945
Law No. XIII of 1946
Law No. XX of 1946
Law No. XXX of 1947
Law No. XIII of 1948
Law 1\0. XXV of 1948
Law-Decree No. 20 of 1949
Law-Decree No. 4 of 1952

Law of 3 Jan. 1946

Law of 11 June 1948

Decree of 20 April 1950

Law of 5 Dec. 1946 (Law on
Nationalization of Private Eco
nomic Enterprises; Official Ga
ze~te 1\0. 98/1946)

Law on Amendments to the Law
on Nationalization of Private
Economic Enterprises (Official
Gazette, No. 35, 29 Apr. 1948)

Law on the Nationalization of
Dwelling Houses and Building
Lots (Official Gazette, No. 52/
1958)

£<o"ol/l;e sre/or(s) «n/tred

Tobacco and alcohol production and distribution; major
mining enterprises

All industrial undertakings, transport, communication,
wholesale trade, hotels

Banking institutions
{;rban real property
All shipping and vessels

Mines and certain industrial enterprises1llO

Certain enterprises in the food industry
Banks
Private insurance companies
All economic sectors with exception of agriculture and

certain small-scale retail establishments

Land
Coal mining
Electric energy
Banks
Bauxite mining, aluminium production
Certain industrial enterprises
Certain industrial and transport undertakings
Certain housing property

Industries of primary importance to country's economy,
including all extractive industries; plants with major
productive capacity

Industrial establishments, mines; transport; banks and
insurance companies

:!IIultiple dwellings, hotels

Extractive industries, transport and communication,
wholesale and foreign trade; most major industries;
banks, credit and insurance institutions

All enterprises of general importance to the economy of
the country, to the protection of public health and to
national cultural development

M eaSll1'es specifically applicable to foreigners

216. While the nationalization legislation of States
with a mainly nationalized economv noted in table ~

above in gene'ral makes no special r;ference to property
of foreigners. the nationalization Law No. XXV of
1948 of Hungary specifically exempted foreign prop
erty as defined therein and acquired by the foreign in
terests concerned prior to 20 January 1945, the date
of the Armistice Convention. These enterprises were,
however, subsequently nationalized under the terms of
Law-Decree 20 of 1949.*

* Information provided by the Government.
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217. It is of interest to note that the above-men
tioned exemption did not cover enterprises acquired by
foreigners after the Armistice Convention on the
grounds that the future course of Hungary's economic
and social development was to be foreseen and that
nationalization was to be expected.

218. The nationalization of all real estate holdings
of foreign nationals or foreign enterprises in Yugoslavia
was provided for under Article 3 of the Law on
Amendments to the Law on Nationalization of Private
Economic Enterprises.* 190

1llO This Decree defined the concept of a national enterprise
as a legal entity. [Information provided by the Government of
Czechoslovakia.]

100 Official Gazette, No. 35, 29 Apr. 1948.



C. COMPENSATION

219. The present sub-section needs only to cover a
selecti\'e discussion of the compensation provisions of
the various legislative measures of taking dealt with
above. In certain instances, notably those relating to
measures for the expropriation or nationalization of the
property of foreigners, a discussion of legislative provi
sions for compensation will inevitably be inadequate
since the actual arrangements in the major cases
(Anglo-Iranian Oil Company, Suez Canal Company,
:Mexican oil companies) have been the subject of com
plex international negotiations leading to agreements
outside the legislative realm.

220. In the instances in which the legislative meas
ures discussed here actually prescribe detailed compen
sation arrangements-as opposed to the mere m~ntion

that compensation shall be paid to the original
owners-we may distinguish between two basic meth
ods: (1) cash compensation, payable at a given time
or over a certain period (the term "cash compensation"
is here used to cover also payment in the form of
negotiable government bonds or other payment in
struments with various maturation periods); and (2)
the issue of shares or other securities in newly-created
State enterprises or their operational bodies in exchange
for securities of the original private undertakings. No
clear pattern regarding the basis of calculation of com
pensation payments is, however, apparent.

221. The actual method adopted in the various in
stances is primarily governed by the structural disposi
tion of the property concerned, that is to say, by the
operational form of the property under State ownership.

222. In the case of Austria} the compensation ar
rangements relating to the nationalization laws of 1946
and 1947 (see paragraphs 186 to 188 above) were the
subject of the First Federal Compensation Law of
7 July 1954 (No. 189). In both instances, the financial
arrangements provided for a basic compensation of a
given multiple of the nominal value of the shares and
securities or properties concerned, plus a fixed interest
percentage to cover the period between the adoption of
the nationalization law concerned and the present com
pensation measure. Payment was to be in cash or in
interest-bearing Federal debt certificates with a matura
tion period of ten years.

223. In the case of France} the nationalization laws
concerning electricity and gas production191 and coal
mining192 provided for cash compensation for share
holders of the original private concerns affected on the
basis of the liquidation value of the enterprise con
cerned or, where the company's securities were traded
on the stock e.xchange, on the basis of the average value
of such securities over a given period of time.

224. An example of compensation arrangements
under a general stand-by measure is provided by the
relevant provisions of the Expropriation Law of
Peru.* 193 This law provides for valuation and deposit
of compensation prior to actual expropriation, The
compensation shall be established on the basis of the
average of direct and indirect valuations, the latter
meaning valuations established by Government ap
praisers taking into account the owner's own valuation

* Information provided by the Government
1Pl Law No. 46-628, 8 Apr. 1946.
10'.1 Law No. 46-1072, 17 :May 1946.
- No. 9125 of 1940.
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in his tax returns for payment of real estate, industrial
and income taxes. Payment is to be made in national
currency (Article 3).

225. The compensation provisions of the various
nationalization measures taken in the Ullited Kitlg
dam and described above vary widely with the final
structural disposition of the concerns affected by these
measures.

226. Thus, in the case of the coal industry, in which
both ownership and operational control passed to the
Government, the Coal Industries Compensation Tri
bunal assessed the over-all value of the property na
tionalized. This over-all amount was divided among the
several valuation districts and, then, in turn, among
the individual units, on the basis of their open-market
sale value on 2 January 1947 if no nationalization had
taken place.

227. In the case of the nationalized transport and
electric and gas supply industries and the Bank of
England and the Cable and Wireless Company, holders
of securities in the original private undertakings were
compensated in Government-created stock in respect
of the industries or activities concerned. This stock is
freely negotiable.

i. M eaSlt1eS specifically affecting foreigners

228. As already indicated, the compensation aspects
of the major cases of the nationalization of specific
foreign enterprises cited here have been the subject
of agreements negotiated under the auspices of Gov
ernments (e.g., the agreements relating to the na
tionalization of the Anglo-Iranian Oil Company) or
of international organizations (e.g., the International
Bank for Reconstruction and Development in the case
of the Suez Canal Company nationalization) .194 A
negotiated compensation settlement was also reached in
the case of the Me.xican oil companies.

229. As regards the nationalization of Netherlands
property in Indonesia., the relevant Act19:i provided for
the establishment of a Committee for the Determina
tion of Compensation for Netherlands-owned Enter
prises.196

ii. Compensation measures in States 7L~th a mainly
nationalized eco110my

230. In the case of the nationalization measures in
States with a mainly nationalized economy dealt with
here, the Governments concerned retain wide discre
tionary powers to determine the extent and manner of
payment of compensation for nationalized enterprises.

231. It may, however, be noted that compensation
arrangements for foreign owners of, or shareholders in,
nationalized enterprises have, in certain instances, been
the subject of financial agreements between certain of
the Governments concerned19'i and have, as a rule, also
involved assets other than those involved in the na
tionalization measures. In those instances, the determi
nation of the extent and manner of compensation pay-

'"' See Agreellletlt b£'I"'£'£'ll the G07-'ern7llellt of the Ullited
.1.rab Republic and the Compagllie Fi,lallcicre de Suez, Geneva,
13 July 1958, United Xations document A/3898, S/4089, 23
Sent. 1958.

"" Xo. 86 of 1958.
'" The Committee's terms of references were laid down in

Ordinance :No. 9, 2 Apr. 1959 (Statutes 1959, ~o. 16).
,r. For examples of such agreements, see chapter II below.



ments to the foreign nationals concerned has been the
subject of legislative action in their respective home
countries.

d. MEASURES FORESHADOWING EVENTUAL
NATIONALIZATION

232. In certain instances, legislation concerning, for
example, the regulation of a given industry, may fore
shadow an eventual nationalization or may contain a
statement of policy goals with respect to such nationali
zation or future restriction of the activities of private
enterprises. In essence, such legislation serves notice
upon current concessionaires that, at some future point
in time, concessions will not be renewed.

233. In the case of Costa Rica, the Law on the
National Electrical Service of 18 August 1941, states
(Article 49) that the ultimate goal of the Electricity
Board, established under the law, shall be the nationali
zation of electrical services; the Board is enjoined at all
times to strive for the achievement of that goal.

234. In the instance of Guatemala, the Law for
the Establishment of the National Electrification In
stitute (INDE )IllS provides that new electric supply
plants for public service may henceforth only be con·
structed by INDE or the municipalities.

e. MEASURES GUARANTEEING AGAINST TAKING

235. A counterpart to measures foreshadowing na
tionalization is constituted by measures or policy state
ments which offer a guarantee against the taking of a
given industry or economic sector.

236. Guarantees against taking (and related gua
rantees of compensation) are embodied in a number
of recent laws for the encouragement of investment
applicable both to nationals and foreigners. Thus, in
the case of Burma, the Union of Burma Investment
Act, 1959, provides that no business enterprise estab
lished under the Act will be nationalized within the
period guaranteed by the President of the Union under
the Act. The guaranteed period for each business enter
prise is to be determined by the President (Article
5(1». It is further provided that if an enterprise in
which foreign capital forms part of the over-all invest
ment is nationalized, compensation for the foreign
capital so invested shall be paid in the foreign currency
in which the original investment was made.**

23i. In the case of Bolivia, the Investment Promo
tion Law of 16 December 1960 provides that invest
ments under the provisions of this law shall not be
subject to expropriation; if, exceptionally, expropria
tion should be necessary "for reasons of high national
interest" it shall take place only after payment of its
value in the currency in which the investment was
made (Article 3).**

238. Policy statements on the same subject must,
by their nature, needs be confined to general assurances
that nationalization will not take place; such assur"nces
mayor may not embody a time-limit, depending on the
extent to which a continuity of policy can be assured
by the Government of the day.

239. In passing, two brief examples of such as
surances may be cited. Thus, the Prime Minister of

* Information provided by the Government.
** Information provided by the Government in connexion

with the Secretariat's studies on the promotion of the inter·
national flow of private capital.

nil Congressional Decree No. 1287, published 17 June 1959.
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Ceylon, speaking11l1l to an organization of tea and rubber
planters, offered assurances that the Government would
not nationalize Ceylon's plantation industries for at
least ten years. In a statement on capital investment
in the Gold Coast (now Ghana) Legislative Assembly
on 1 l\farch 1954, the Prime :Minister said that "The
present Government has no plans for nationalizing in
dustry beyond the extent to which the public utilities
are already nationalized, and it does not envisage any
such proposals arising" .200

Protection of foreign property

240. As regards legislative measures relating to the
protection of foreign property, these fall into two basic
categories: (1) measures by the investor's home State
to insure investments abroad; and (2) national meas
ures of guarantee to foreign property owners. The
latter tend to relate primarily to compensation so paid.
Measures in the first category are, from the operational
point of view in the enacting country, essentially
similar to any other commercial insurance system,
under which a certain risk or series of risks are given
insurance coverage; a given premium being payable
by the insurer. The international agreements concluded
with respect to such guarantees are covered in chap
ter H, paragraph 40 below.

241. A comprehensive guarantee system was estab
lished by the Government of the United States of
America under Section 413 (b) of the Mutual Secu
rity Act of 1954201 as amended by the Mutual Security
Act of 1956.202• The Act provides, inter alia, for a sys
tem of expropriation guarantee contracts under which
United States investors would, in the event of ex
propriation, be assured of compensation by the Gov
ernment of the United States in United States cur
rency, in accordance with a formula for determining
loss fixed by contract. The term "expropriation" was
specifically stated also to cover confiscation.

242. In cases where a private investor has been
compensated under the above-mentioned system, the
United States succeeds to any claim arising out of the
expropriation measure concerned.

243. In certain instances, States will guarantee for
eign investors in their territory against nationalization
or expropriation for a given period of time. Selected
instances of such legislation are set forth below.

244. Clzina (Taiwan) provides, under the Revised
Statute for Investment by Foreign Nationals (14 De
cember 1959), for a twenty-year guarantee against the
requisition or expropriation of enterprises in which the
foreign capital participation is at least 51 per cent (Ar
ticle 15).*

245. Indonesia, under Act 78, Year 1958, grants
the Government a discretionary right to guarantee for
eign enterprises that they shall not be expropriated by
the State or nationalized; maximum time-limits of
twenty years in the case of industrial enterprises and
of thirty years in the case of agricultural estates are
laid down.

"'·17 Sept. 1959.
llOl Ministry of Commerce of Ghana, HP,Kdbook of Commerce

and Industry, Accra, 1957, enclosure.
:!01 Public Law 665, 83rd Congress.
202 Public Law 726, 84th Congress.



246. In the case of Iran, the Law Concerning the
Attraction and Protection of Foreign Capital Invest
ments provides that:

"Any capital invested in Iran ... and the profits
thereof shall be subject to the legal protection of
the Government; and all the rights, exemptions, and
facilities which are accorded to domestic investors
shall apply also to foreign capital a.nd -:"~~~~(ies.

Should any capital hr> expropriated in accord;mce with
specific legislation, tht: Government guarantees equi
table compensat~o:1 far the loss, provided that ap
plication for compensation be made to the Board ...
[provided for in Article 2] not later than three
months after the date of e.xpropriation" [Article 3].*

* Information provided by the Government.

247. A note to the article states that qualified in
vestors "shall not have the right of transfer of their
shares, profits, and rights to their own Governments
or other Government".

248. Under the Foreign Capital Investment Law
(30 January 1958) of Libya, the property of any for
eign investor cannot be expropriated (seized) except
for the public good in the circumstances defined and
specified in the Expropriation Law203 (Clause 8).

249. Specific guarantees regarding the free trans
ferability of any compensation payments that may be
made to foreign enterprises in the event of nationaliza
tion or expropriation are also contained in the legisla
tion of a number of other States (e.g., Japan, Pa
kistan).

:as ~o such law has yet been enacted, though constitutional
authority for enactment exists.

E. Measures excluding foreign enterprises from certain sectors of the national economy

250. The present section is devoted to a review
of measures by which States specifically exclude for
eign enterprises from one or more of the sectors of the
economy concerned with the exploitation of the major
natural resources. The term "foreign enterprise" here
designates an enterprise incorporated or domiciled in a
foreign country or one whose controlling interest is
foreign-owned, regardless of domestic incorporation or
domicile.204

251. The basic division of this section is in terms
of the scope of the measures concerned: measures relat
ing to specific natural resources, such as land, subsoil
resources and water rights; measures excluding enter
prises controlled by foreign Governments; and meas
ures excluding all private capital, whether domestic or
foreign.

252. In the context of measures relating to specific
resources. a basic distinction is made between measures
of general anplicability and those operative only in the
absence of reciprocity.

1. Measures relating to specific natural resources

253. In a number of countries, the access of for
eigners-whether individuals or corporations-to
ownershifl or user rights in land is restricted, by means
of exclusions. in terms of type or purpose, area, length
of lease. location, method of transfer. or any combina
tion of these or essentially similar factors. It should be
noted. however. that the access of foreign enterprises to
rights in land is, aside from outright exclusions, in
many instances. governed by systems of discretionary
grants (see section A above).

254. Some States specifically exclude the acqUlsl
tion of rights in land by foreigners through mortga~es,

inheritance and other methods distinct from outright
purchase or lease (e.g. Burma, Liberia, Philippines)
or by placing restrictions on the area acquired by such
transfers (e.g., Thailand), or by making certain formal
stipUlations (e.g., United Kingdom [island of Jersey]).

255. Typically, exclusion measures relating to land
are expressed in declaratory legislation or constitutional

* Information provided by the International Labour Office.
"" Control over entry, including registration and other

requirements laid down in the discretion of the State con
cerned are discussed in section A above.

provisions limiting the types (whether in terms of
original ownership or of purpose) of land in which
foreign indi'!iduals or enterprises may acquire rights
or establishing maximum limits in terms of area or
duration of lease (e.f5., Brazil, Burma, Cuba. Indo
nesia, Liberia, Philippines, Sweden, Thailand. and
United States of America with respect of Federal
lands).

256. In certain instances. exclusions may rest on a
geographical basis and exclude foreign enterprises from
rights in land or mineral resources in frontier or other
strategic zones or in special reserved areas (e.g.,
Bolivia, Brazil, Honduras, Japan, Liberia, Panama,
Peru).

25i. As regards minerals and other subsoil re
sources, as well as water rights and hydroelectri.c
power, exclusions are, in a majority of instances,
based upon requirements with respect to domestic
capital participation. In many of these cases. however,
exemption from such requirements may be granted in
the discretion of the competent authorities. The relevant
legislation typically sets forth provisions implementing
the basic domestic capital participation requirements
in terms of the type of shares concerned (whether
bearer or nominative shares), company registration,
nationality of directors, and so forth.205

258. Outright exclusions of foreigners from access
to specific minerals apply typically to the field of atomic
energy (e.g., Finland, United States) .206

a. 1IEAS{;'"RES OF GENERAL APPLICATIO~

259. The range of exclusions outlined in the preced
in~ paragraphs is illustrated in the series of brief
studies set forth below.
Afghanistall Under the Constitution, foreign nationals may

not own land (Addendum of 22 February 1933, Article 2).
Boli,oia* Immigrants wishing- to settle on the land are en

titled to acquire State lands to a maximum of 50 hectares
each in areas set aside for immigrant settlement.

Bra=il* Regulations for land settlement provide that at least
30 per cent of the lots in land settlement centres must be
granted or sold to Brazilian settlers, the remainder being
distributed among other nationalities, ,vith a limit of 25
per cent for any single nationality.

"" See Section B above.
"'" See also paras. 24-29 above.
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Burma Under the Constitution, agricultural land may not be
granted by the Union for e.xploitation, development or utiliza
tion to any persons other than nationals (Article 220).
Exceptions may, however, be authorized by Act of Parlia
ment.

'With respect to timber and mineral lands and forests, the
Constitution calls for e.xploitation and development by the
State, which may, however, grant such rights to nationals or
corporations at least 60 per cent of whose capital is held by
nationals. Exemption from this provision may be granted by
Parliament if it is considered to be in the national interest
(Article 219). By the Transfer of Immovable Property
(Restriction) Act 1947 leases of immovable property to
foreigners are limited to a maximum period of one year.

CI4ba Under the Agrarian Reform Law, 1959, corporations
owning or exploiting sugar estates must, within a time-limit
of one year from the enactment of the relevant legislation,
comply with the requirement that all their shares be nomina
tive and that the holders of such shares be nationals.*

Und-::r th~ reform, each peasant family is to have a
minirlUm 0 '; two caballerias (approximately 26 hectares) of
fertile lar.J and no one may possess over thirty caballerias.
The law exempts, in the national economic interest, certain
large estates with an area of not over 100 caballerias which
are used for the cultivation of sugar cane, rice and a few
other crops or for stock-raising, provided their yield is above
the current average."'"

Finlalld* Under the Act on Atomic Energy, 25 November
1957, the production of, trade in, possession and use of
atomic energy must be authorized by the Ministry of Com
merce and Industry. Such authorization may only be granted
to a Finnish national, company or institution.

I"dollesia Under Act Ko. 78, 27 October 1958, Concerning
Foreign Capital Investment, foreign enterprises may obtain
governmental grants of rights in land within the following
categories and time-limits:

(1) Building rights may be granted to industrial en
terprises considered to be vital to the State for periods of
20 years;

(2) Operating rights may be granted to large agri
cultural enterprises for periods of 30 or 40 years;

(3) Lease rights may be granted to other enterprises
for 10 years.
The time-limits under (1) and (2) above may be ex

tended "in consideration of the state of the enterprise".
The Foreign Investment Law specifically excludes the

generation of electric power, irrigation and water supply
from fields for foreign investment.

Italy Under the Petroleum Law (No. 6, 11 January 1957),
only Italian nationals or companies whose offices are in
Italy may obtain petroleum rights.

Japall Under the :Mining Law, No. 289 of 1950, a mmmg
right in a tract of land registered with the Government may
only be granted to Japanese nationals and public companies
incorporated under Japanese Law. Exceptions may be pro
vided by treaty.

Laos* Ureter the terms of the law of 8 January 1957 con
cerning <concessions of vacant rural land. the exploitation of
land is restricted to Laotian nationals and companies; foreign
nationals may only obtain concessions on le:.se, except for
companies and nationals of States having signed special
agreements with Laos who may hold concessions for valuable
consideration. So far, only France has signed such an agree
ment (France-Laos, Estahlishment Convention).

Under the terms of Law-Ordinance No. 197, 20 June 1959,
foreign individuals and juridical persons, and L.·'.·-n na
tionals married to foreigners, require prior permis~:-'.l)f the
},Iinister of Finance in order to acquire land or lana rights
in any form.

* Information provided by the Government.
"" Statement by the repre5entative of Cuba, General Assem

bly, 14th sess., 2nd Corn., 620th meeting.

Law No. 238, 23 July 1959 prohibits foreigners from hold
ing forestry concessions, exploiting forest resources or trad
ing in fire-wood and charcoal.

Liberia Under the Constitution, real estate rights are restrict
ed to nationals with the exception of colonization, missionary,
educational or other benevolent institutions, provided that the
property is applied to its legitimate purpose [Article 5 (12) l.

Under the Public Lands Law [Code of Laws (1956) Title
32], the President may, with legislative approval, lease pub
lic lands to ioreign nationals (including corporations) for
agricultural mercantile or mining operations ior a term of
50 years, subject to renewal (Section 70).

Under the Property Law [Code oi Laws (1956) Title
29], nationals may lease real estate to ioreigners or ioreign
corporations for a ma.'"imum term of 21 years, subject to
renewal (Section 20).

.i\-lcxico Under the Constitution, only Mexicans by birth or
naturalization, and 1fexican corporations may obtain con
cessions ior the working of mines or ior the utilization of
waters or mineral fuel. The nation may grant the same right
to aliens, provided that they agree with the Minister of
Foreign Relations to consider themselves as Mexicans in
respect of such property and on condition that they bind
themselves not to invoke the protection of their Governments
in matters relating thereto (Article 27).

The Mining Law 1930, :lS amended, provides that under
no circumstances may foreign companies, Governments or
rulers obtain such concessions (Article 6).

The Law of the Electric Industry (31 December 1938)
provides that only Mexicans and Mexican companies may
obtain concessions for the electric industry.

Philippillcs"" Under the Public Land Act (Commonwealth
Act No. 141), reflecting Constitutional provisions [Article
XIII (1)] ,:01 only enterprises under the control of nationals
may purchase public agricultural lands and public lands
suitable for residential, commercial or industrial purposes.
Similar restrictions apply, under the Constitution [Article
XIII (1)] to mining and water power utUization. Foreign
controlled enterprises may, however, unuer the Public Land
Act, lease land suitable for residential or industrial purposes.

Under the same statute, homestead settlement on, or ac
quisition of free patent to, public lands suitable for agri
cultural purposes is limited to nationals, and, a similar
restriction applies to the acquisition, at public auction, of
public lands at new townsite reservations. Under Republic
Act No. 1160, the acquisition of public agricultural land
under the system of the free distribution of such land in
sparsely-populated regions to landless tenants and farm
workers is limited to nationals.

Swedcn*' Under a Decree of 11 June 1948 in connexion with
the promotion of homesteads in rural districts, "social lease
holds" (covering an arrangement for an eventual transfer
of title to the lessee) of Crown lands are restricted to na
tionals (Article 10). Similar restrictions apply under a
Decree of June 1943 regarding the allocation of Crown
croits for cultivation (Article 2). and under a Decree of
25 May 1945, regarding the transfer of Crown lands for
the establishment of "family-size" and "subsistence" farms
(Article 9).

S;yria Under the Mining Law, No. 7, 21 December 1953,
permits or concessions may be granted to Syrian nationals
or to companies founded and domiciled in Syria, taking into
account considerations relating to defence.

Thaila 11 d*' Under the Land Code [30 l\ovember 1954 CB.E.
2497)] the acquisition of land by foreign enterprises is to be
governed by treaty provisions (see also under (b) below).
The law makes governmental authorization a requirement
for acquisition and area limits. varying with the purpose, are

2O'l Under the Parity Amendment of 11 Mar. 1947. nationals
of the United States of America are given the same rights as
Philippine nationals in the operation of public utilities up to
3 July 1974.
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imposed (Sections 86 and 87). The land thus granted may
be used only for the purpose shown in the original authoriza
tion.

Particular industries may be given special exemptions and
protection by the Board of Investment. Foreign limited com
panies or registered partnerships authorized by the Board
of Investment as "promoted industries" may own land in
e.":cess of the maximum area provided by the Land Code.

T'Jrkey Under the Mining Law (Law No. 6309, 3 March
1954), exploration permits may be given to Turkish citizens
or to juridical persons formed under Turkish laws.

United Arab Republic* Under the Egyptian Law No. 37
March 1951, non-Egyptians are not permitted to acquire
agricultural lands, unless they have special rights relating to
those lands.

United Kingdatll* In Scotland the Crown enjoys rights of
sovereignty over land. In the foreshore the Crown enjoys
both a right of sovereignty, which is inalienable and by virtUe
of which the Crown has the duty of guarding certain public
rights in the foreshore, and a right of property, which may
be alienated by the grant of the foreshore to a subject.

United Statu af America* Licences relating to operations in
the field of atomic energy may not be granted to foreigners
or to entities known, or reasonably believed to be owned
or controlled by foreigners or a foreign Government [42
USC, Section 2133 (d) J. Foreigners may not acquire title
to lands in the Federal public domain in the United States
or its territories under the Homestead Act. Legislation ex
cludes aliens from access to major non-metallic minerals
and mineral lands owned by the United States. (30 USC,
Sections 22, 24, 181).

Foreign nationals and corporations are excluded from the
operation of dams, reservoirs, power houses or other facil
ities on waters or lands under Federal jurisdiction [16 USC,
Section 797 (t) J.

b. EXCLUSIONS RELATING TO GEOGRAPHICAL LOCATION

260. Exclusions or foreign natural resources owner
ship or operations from specifically defined areas or
regions fall into two principal categories, covering:
(a) designated defence or strategic areas (e.g., Brazil,
Japan); and ( b) frontier zones, coastal belts and
islands and islets (e.g., Bolivia, Ecuador, Honduras,
Mexico, Panama, Peru).

261. In the case of Liberia. under the General Busi
ness Law [Code of Laws (1956) Title 15], leases to
foreigners with respect to public lands under tribal
jurisdiction are limited to a maximum duration of
21 years (renewable), in addition to the generally ap
plicable area maximum of one acre (Section 301).

c. RESTRICTIONS ON ACQUISITION BY METHODS OTHER
THAN PURCHASE

Burma By the Transfer of Immovable Property (Restriction)
Act, 1947, the transfer of immovable property by sale, gift or
mortgage to, or in favour of, foreigners, is prohibited. Ex
emDtion from this restriction may, however, be given in the
discretion of the President, and foreigners may inherit im
movable property.

Liberia Under the Property Law [Code of Laws (1956)
Title 29] while foreigners may hold mortgages in land, they
are excluded from bidding and acquiring mortgaged prop
erties at foreclosure sales (Section 32).

TlIailand* Under the Land Code, 30 November 1954 (B.E.
2497), foreigners may, with governmental permission, in
herit land, provided that the resulting total individual hold
ing will not exceed the area maxima laid down (see under
(a) above) (Section 93).

* Information provided by the Government.
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United Killgdam* In the island of Jersey, a foreign national
may not acquire land by succession unless there is a testa
mentary disposition in his favour; such testamentary dis
position can lawfully be made in respect of land.

d. EXCEPTIONS UNDER TREATY AND OTHER RECIPROCAL

ARRANGEMENTS2011

Afgltallistall Under the Constitution, while foreign nationals
are prohibited from owning land, foreign legations may
acquire land under conditions of reciprocity (Addendum of
22 February 1933, Article 2).

Japan Under the Alien Land Law, No. 42, 1 April 1925, the
access of foreign enterprises to rights in land is granted on
the basis of reciprocity, and foreign nationals and foreign
juridical persons are subject to such prohibitions, conditions
and restrictions as are identical with, or analogous to, those
to which Japanese nationals and Japanese juridical persons
are subject to in the foreign country concerned. Any division
of a foreign State which enjoys separate legislative power
with regard to land is, under this system, considered as a
separate country.

2. Measures :a-esting upon reciprocity

262. Measures which provide for the access of for
eign nationals or corporations to all or to specific sec
tors of the national economy only on the basis of
reciprocity constitute an exclusion with respect to na
tionals of any country which does not provide for
reciprocity in these matters.

263. While there is some variation in specificity
of drafting in that some laws merely speak of "reci
procity", while others reiterate the rights involved,
this does not appear to suggest any difference as
regards scope of application. A broader approach to
the question is, however, suggested by the use of the
term "reasonably comparable facilities" (e.g., United
Kingdom).

264. In certain instances, the grant of reciprocal
rights must rest on a formal agreement (e.g., Laos) ;
in others, rights may be granted by virtue of treaty
provisions (e.g., Thailand). A narrower interpretation
of reciprocity may call for equal treatment not only
with respect to rights, but also with respect to any
restrictions or disabilities applicable to nationals of one
party in the territory of another (e.g., Japan).

265. Finally, it may be noted that some legislation
provides for the granting of specific rights to nationals
of States that grant broad economic rig-hts (including
the specific right in question) to nationals of the enact
ing State (e.g., Iran).

266. In certain cases, the absence of reciprocity may
not result in exclusion, but may bring the activity in
volved under the operation of a system of discretionary
grants (e.g., Austria).

267. The various types of legislation discussed here
are illustrated by the examples set forth below.
AI/stria Under ';P. Law on Limited Liability Companies, 1906,

as amended, r~gistration of a foreign corporation is con
tingent on submission of proof of reciprocal treatment for
Austrian corporations in the applicant corporation's country
of domicile. In the absence of such proof, registration be
comes subject to a special authorization of the Federal
Ministry of Justice.

,.,. Specific arrangements of this type are discussed in chap
ter II below.



Brunei Under the Oil Mining Enactment, 1955, no licence
or lease may be granted to a company which is incorporated
in or controlled by a national or company of, a country
which by law or custom does not permit companies in
corporated in the British Commonwealth, or companies con
trolled by such companies or British nationals to acquire,
hold and operate petroleum concessions which are reasonably
comparable with the conditions upon which such rights are
granted to nationals of that country.

Chile* Under Act No. 5922, 25 September 1936, aliens may
not acquire or possess real estate under any form or title
for periods exceeding five years in areas (departments)
designated by the President if similar prohibitions are in
force against Chilean nationals in the alien's country of
origin. This prohibition also extends to companies or juridical
persons having their head-office in the foreign country whose
nationals are subject to this prohibition or whose capital is
held to the extent of 20 per cent or more by nationals of
the foreign country concerned.

El Salvador Under the Constitution, ownership in rural real
property (other than lands for industrial establishments)
may not be acquired by foreigners whose country of origin
does not grant equal rights to nationals of El Salvador. The
exclusion applies also to foreign companies and to domestic
juridical persons with a majority of foreign capital or
members.

Iran Under the Petroleum Act (31 July 1957), authority to
carry out petroleum operations may be granted to foreigners
only in cases where the foreign country concerned would
permit Iranian nationals to engage in economic activities
and, in particular, to enter there into operations similar to
those envisaged under this law.

Substantially similar provisions are contained in the Law
Concerning the Attraction and Protection of Foreign Capital
Investments.

Ja/J<JII Reciprocal treatment with respect to prohibitions, con
ditions or restrictions on rights in land is provided for under
the Alien Land Law (No. 42, 1 April 1925). Under this law,
the relevant disabilities imposed upon foreign nationals will
be identical with, or analogous to, the disabilities imposed
upon Japanese nationals in the country concerned or in any
part thereof which has separate legislative powers with
respect to land.

Laos** Under the Mining Law (No. 42, 26 January 1959),
mineral exploration or exploitation authorizations may be
granted to foreigners only on condition that a reciprocal
agreement exists between Laos and the State of which ap
plicant is a national.

Pakistan Under the Pakistan Petroleum (Production) Rules,
1949, as amended, no licence or lease may be granted to any
person controlled directly or indirectly by a national of a
country where Pakistan nationals or companies are not ac
corded reciprocal rights to hold petroleum concessions.

Substantially similar conditions are contained in the
Pakistan Mining Concession Rules, 1949, as amended; in
this instance, however, the term "reciprocal rights" is re
placed by the term "conditions which ... are reasonably com
parable with those existing in Pakistan".

Sarawak The relevant provisions of the Oil Mining Or
dinance, 1958, are similar to those of the Brunei Oil Min
ing Enactment, 1955 (sec above).

TJrailalld** Under the Law on the Rights of Aliens to Own
Land in Siam (1943, as amended in 1954), aliens may acquire
land by virtue of the provisions of a treaty giving the right
to own immovable properties and subject to the provisions
of the law [see paragraph 233 above] (Section 86).

Ullited Killgdom** In the case of petroleum, prospecting and
mining licences are, in practice, freely available for the
benefit of foreign nationals or companies provided that their

* Information provided by the International Labour Office.
** Information provided by the Government.
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country accords reasonably comparable facilities to British
controlled concerns.

Yugoslavia** Under the Law on Amendments to the Law on
Nationalization of Private Economic enterprises (Official
Gazette No. 35, 29 April 1948), foreign nationals may not
acquire real estate in Yugoslavia, except by inheritance and
under conditions of reciprocity.

3. Measures excluding enterprises controlled
by foreign Governments

268. In a number of instances, measures excluding
foreign enterprises from given sectors of the national
economy apply to specific .forms of such enterpris~s,
notably with respect to foreIgn Government ownershIp,
control or interest.

269. In all instances, the exclusions cited here cover
a specific sector of the economy; there is, on the other
hand considerable variation in definition of the degree
of fdreign Government control permissible before t~e
e.xclusion becomes operative. In broad terms, the defim
tions range from any participation whatever (e.g.,
Bolivia, petroleum; Mexico, water rig?t.s; ~ran, gen
eral investment) to an extent of partIcIpatIon essen
tially to be deten'nined in the discretion of the enact!ng
Government (e.g., Turkey, petroleum; Costa RIca,
water rights).

270. In a number of instances, exclusions.becon;e
operative if a foreign enterprise already establIshed 111
h1e country concerned comes under the control of a
foreign Government (e.g., Colomb~a, petroleum; C~sta
Rica, water rights; Iran, general 111vestment; MeXICO,
electric power).
Bolivia Under the Petroleum Code, 26 October 1955, foreign

Governments or States or corporate bodies or other entities
subordinate thereto may not obtain a concession of any kind
under any form of title, directly or through the intermediary
of any other person. Similarly, they may not be admitted as
partners or members of any company.

Colombia The Petroleum Code (Decree No. 1056, 20 April
1953) provides that contracts or permits granted are subject
to termination on transfer to a foreign Government.

Costa Rica The Water Law, 28 August 1942, provides that
concessions shall be cancelled whenever concession rights
are transferred to foreign Governments or States or when
ever foreign Governments or States are given any kind of
participation in the concession or the enterprise exploiting
the concession. The authorities will be guided in determining
these circumstances only by their discretion and no ordinary
rules of evidence shall apply to this determination. (Article
26, IV).

Under the Law on Combustible Minerals, 9 May 1938,
concessions under the law may not be made to Governments
of foreign States; rights under such concessions may not be
sold, transferred or extended either fully or in part to Gov
ernment or State.

Ecuador The Petroleum Law (6 August 1937, as amended)
prohibits the grant of a concession to: (1) foreign Govern
ments or States; and (2) agencies subordinate to foreign
Governments 0,- States.

Irall** Under the Law Concerning the Attraction and Pro
tection of Foreign Capital Investments (29 November 1955)
and the relevant regulations, capital to be invested in terms
of the law and regulations must be privately owned without
any foreign Government participation. The Board of Super
vism s established under the law is authorized to require the
repatriation of capital in which a foreign Government has
a share, within a period of time. Persons, corporations and
private institutions of foreign nationality which have been



pennitted to make mvestments under the law are expressly
prohibited from transferring their shares, profits, and rights
to their own Government or to other Governments.

Mexico The Mining Law of 1930, as amended, provides that
under no circumstances may foreign Governments or rulers
obtain concessions (Article 6).

Under the Law of the Electric Industry, 31 December
1951, only Mexicans and Mexican companies have a right to
obtain concessions for the electric industry. Provision is
made for the Department of National Economy to declare
the forfeiture of concessions in cases where the conces
sionaire has transferred or alienated the concession in whole
or in part to a foreign Government or State or in cases
where he has invoked their protection.

Under the Water Law, 31 August 1934, the transfer of the
water concession or the encumbrance thereof in favour of a
foreign Government or State, or the participation of any
kind of a foreign Government or State in the concession or
in the business of the concessionaire terminate the con
cession (Article 50).

Panama Under the Constitution, no foreign Government and
no official or semi-official foreign entity or institution may
acquire possession of any part of the national territory
(Article 231).

Peril Under the Petroleum Law (No. 11780, 12 March 1952
and Regulations of 16 June 1952), concessions may not be
obtained directly or indirectly by foreign Governments or
States or by companies or corporate bodies that are their
subordinate agencies.

Turkey The Petroleum Law No. 6326, 10 March 1954, as
amended by Law No. 6558, 13 May 1955, provides that no
person existing by virtue of law in which a foreign State
holds a financial or beneficial interest of such extent or in
such form as directly or indirectly to influence his actions,
and no person acting for or on behalf of a foreign State
may (a) hold a petroleum right or conduct a petroleum
operation; (b) purchase, hold or retain a right or interest
in movable or immovable property necessary to a petroleum
operation; or (c) establish or operate installations incidental
to or forming part of a petroleum operation. Exceptions
may be permitted in the discretion of the Council of Min
isters (Article 12).

Vene:mc1a The Law of Hydrocarbons, 13 March 1943, as
amended, states that in no case, not even through an inter
mediary, shall foreign Governments or States, or corpora
tions dependent on them, be permitted to acquire concessions
(Article 6).

4. Measures excluding private domestic 8S well
8S foreign capital

271. In a number of important instances, States ex
clude all private capital, whether domestic or foreign,
from certain sectors of the economy. \Vhile such ex
clusions are of peripheral interest in the context of the
present study, the relevant information is ·presented
here in order to complement the data given in the
foregoing parts of this section.

272. As regards the origin of the exclusions in
question, we may distinguish between those which have
been in force since the outset of industrial operations
in a given field of natural resources exploitation and
have thus constituted an ab initio Government reserva
tion and those which have been created by a later con
stitutional or legislative act of reservation or taking.210

273. The present discussion is organized on the
basis of variations in form and extent ~f the exclusions

210 For a more detailed discussion of the legal origin of the
latter type of exclusion, see section D above.
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in question, that is to say, whether, in the first place,
the exclusion is absolute or whether some provision
for the admission of private capital under given condi
tions is made. vVhere such provisions do not specifically
exclude foreign participation, they have been included
under the heading of "Exclusions providing for excep
tions with respect to private domestic or foreign capital
participation". Other categories of exclusions discussed
cover those resting on geographical or related security
considerations.

274. It should be noted that the term "absolute
exclusion" is here used in the immediate context of
the specific examples cited below. An absolute exclu
sion may thus apply to a specified area with respect
to, say petroleum exploitation, while an adjacent area,
not reserved to the State, may be given to private
operation and thus subject to the discretionary grants
described in section A (see paragraphs 14 to 20) above.

275. While the material drawn on by way of illus
tration is largely of a constitutional or legislative
character, reference is also made to official policy state
ments which are illustrative of the subject under dis
cussion.

a. OUTRIGHT EXCLUSIONS

Bolivia In 1952, the Corporaci6n Minera de Bolivia was es
tablished as an autonomous governmental agency for the
exploitation of specified mineral deposits. After the national
ization of the mines of the Patino, Hochschild and Aramayo
groups, the mines were entrusted to the Corporation for ad
ministration and operation.

Brazil Law No. 2004 of October 1953 provides that the
petroleum industry (including the prospecting and operation
of all deposits of petroleum and other fluid or gaseous hydro
carbons) is to be a monopoly of the Federal Union. The
monopoly is to be exercised through the National Petroleum
Council and by a corporation under governmental control
Petroleo Brasileiro S.A. (Petrobras) as the operating organ.
Petrobras is to undertake subject to the approval of the
National Petroleum Council all prospecting, producing and
refining operations with respect to petroleum.

Ceyloll* The Salt Ordinance No. 6, 1890, prohibits the col
lection of salt except on behalf of the Government and with
governmental consent.

Frallce The Code Millier (Decree No. 56-838 of 16 August
1956) provides that certain zones are reserved for State
petroleum exploration and exploitation. The State's ex
clusive rights are to be exercised by the Regie Autonome
des Petroles within a portion of this reserved area. (See also
under (c) below.)

Gl/atemala Under the law for the Establishment of the Na
tional Electrification institute (INDE) [Congressional
Decree 1287, published 17 June 1959], only INDE or the
municipalities may henceforth construct new electric supply
plants for public service.

Irall The Petroleum Act, 31 July 1957, provides that the
National Iranian Oil Company (NIOC) the Government
authority responsible for the execution of the Act, may divide
the country, including the continental shelf, into districts for
the purposes of conservation, exploration or extraction.
NIOC is authorized to declare any such district or part
thereof as open to petroleum operations, but it is required
to ensure that at least one third of the total exploitable areas
shall be conserved at all times as national reserves which
are to be closed to petroleum operations conducted by others
than NIOe.

Israel Under the Petroleum Law, No. 5712, 1952, as amended,
the Minister, after consultation with the Petroleum Board,

* Information provided by the Government.



tnlly determine and redetermine petroleum districts. He may,
further, declare the whole or any part of a petroleum district
open for petroleum exploitation and production or he may
close any open area.

Italy The National Hydrocarbons Agency (Ente Nazionale
Idrocarburi-ENI) was established as a juridical entity under
Law No. 136, 1953, in order to exploit petroleum resources
for the Government. That law designates certain regions in
which ENI has exclusive rights of exploration and oevelop
ment of hydrocarbon fields, such as in a zone in the Po
Valley. Areas reserved to the State, which include corridors
adjacent to the perimeter of each concession, and tracts
becoming available through the reduction, expiration and
forfeiture of concessions (see also section A, paragraph 13,
above) may be open to non-governmental exploitation after
competitive bidding at public auction only if concessions in
such areas have not already been granted to EN!.

Mexico Under the terms of the Petroleum Law of 29 Novem
ber 1958, the exploitation of all petroleum deposits is reserved
to Petroleos Mexicanos (PE),fEX), a government agency.=

Ptlkistall The Industrial Policy Statement of 2 April 1948
enumerated a number of industries which for the time being,
would be subject to central planning. These included, inter
alia, the generation of hydroelectric power.

Peru Under a law of 11 January 1896, a Government mono
poly over the production, transport and sale of salt was es
tablished. The Estanco de la Sal is the governmental agency
established under the law for the operation of the monopoly.
Similarly, the trade in (though not the production of)
nitrates is a State monopoly, exercised through the Corpo
racion de Ventas de Salitre y Yodo.

Thailalld* Under the Act for the Promotion of Industry,
4 October 1954 (B.E. 2497), the Committee constituted under
the Act is to advise the Council of :Ministers on, among
others, the prohibition of any industrial activities throughout
the Kingdom or in some particular localit)· when it appears
that the undertaking may be detrimental to the national
economy or against public safety. Provision is made for the
prohibition by royal decree of such industrial activities.

Under the Mining Law of 1919, as amended, gold, oil and
coal, wherever they may be found, may not be prospected
or mined by private individuals.

b. EXCLUSIONS PROVIDING FOR EXCEPTIONS WITH RE
SPECT TO PRIVATE DOMESTIC CAPITAL PARTICIPATION
OR OPERATION

China (Tai'wan)** Under the 'Mining Law of 26 May 1930, as
amended to 30 July 1959, certain minerals are reserved for
State operation and other minerals for State reservation. The
minerals reserved for State operation are iron, petroleum
and copper, as well as high-grade coal suitable for smelting
or coking and oil refining. Provision is made, however, for
the leasing of mining lots for e.,=ploitation by Chinese na
tionals in cases where the State is of the view that there
is no necessity for operating such mines itself.

The Ministry of Economic Affairs is authorized to specify
regions for State reserves of such minerals as are reserved
for exclusive State operation and of certain other minerals.

C. EXCLUSIONS PRO\>n;:"NG FOR EXCEPTIONS WITH RE
SPECT TO PRIVATE DOMESTIC OR FOREIGN CAPITAL
PARTICIPATION OR OPERATION

Bolida Under the Petroleum Code, 26 October 1955, the
country was divided into six clearly defined zones, one of
which was reserved for exclusive exploitation by the Yaci
mientos Petroliferos Fiscales Bolivianos (YPFB). No con
cession was to be granted for exploitation within the reserve.

* Information provided by the Government of Thailand in
connexion with the United Nations study on the international
flow of private capital.

** Information provided by the Government.=Tile Promotion of tile International Flow of Private
Capital, Fllrther Report b~,. the Secretar)'-General, E/3492, p. 59.
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Upon authorization of the competent authority under the
Code, YPFB would be entitled to organize companies or
make leasing or operating contracts with any natural or
juridical person for the exploration and/or exploitation of
the area included in its reserve. In companies so organized.
YPFB was, however, to retain a minimum of 51 per cent of
the shares.

France Under the Code Minier (Decree No. 56-838, 16 Au
gust 1956), petroleum areas reserved to the State and not
placed under the operational jurisdiction of the Regie
Autonome des Petroles (see under (a) above), may be
exploited and explored for the State by one or more com
panies. The conditions under which the operations are to be
performed are to be set out in conventions between the State
and the Companies involved.

India The Industrial Policy Resolution of 30 April 1956,
which replaces a similar resolution of 1948, set forth the in
dustrial policy of the Government and redefined the gov
ernmental and private sectors in industrial investment. The
resolution divided all industries into three categories.

The first category was to cover the basic, strategic and
public utility industries, such as atomic energy; iron and
steel; coal and lignite; mineral oils; mining of iron ore,
manganese ore, chrome ore, gypsum, sulphur, gold and
diamond; mining and processing of copper, lead, zinc, tin,
molybdenum and wolfram, and the generation and distribu
tion of electricity. In this class of industrial act:vity, new
units were to be set up only by the State and the future
development in these sectors would, therefore, be a matter of
exclusive State responsibility. This would not, however,
preclude the expansion of existing privately-owned units or
the possibility of receiving the co-operation of private enter
prise in the establishment of new units when necessary in the
national interest.

The second category was to consist of industries which
were essential a..'1d which required investment on a scale
which only the State could provide. The industries in this
sector would be progressively State owned and the State,
in general, would take the initiative in establishing new un
dertaldngs. Private enterprise would, however, be expected
to supplement the efforts of the State in these sectors and
would have the opportunity to operate in this field on its
own or with State participation.

The third category would include all remaining industries;
their future development would, as a general rule, be left to
the initiative and enterprise of private investors without,
however, excluding the possibility of State activity.

},fe.rico The Constitution prohibits the granting of concessions
for the exploration or exploitation of petroleum or other
hydrocarbons and provides that "the nation shall effect the
development of these products" (Article 27). The Petroleum
Law of 2 )'fay 1941 provides for governmental develop
ment, (l) through a governmental organ; (2) through pub
lic institutions created by law specially for petroleum opera
tions; and (3) through contracts with companies or private
persons. In the latter case, payment is to be either in the
form of a fixed amount or a stated percentage of the pro
duction and the maximum duration of such contracts is to
be thirty years.

Philippincs Under the Petroleum Act (Republic Act No. 387,
1949), the Secretary of Agriculture and Natural Resources
is authorized to divide the prospective petroleum lands of the
Philippines into prospective petroleum regions. Under this
authorization, six petroleum regions were established. The
Act authorizes the establishment of petroleum reservations
which the Government itself, or persons under Government
service contracts may explore, develop and exploit.

d. EXCLUSIOXS RESTING ON GEOGRAPHICAL AND
RELATED SECURITY CONSIDERATIONS

Chile Under the Mining Code (Decree-Law No. 488, 24
August 1932), the President of the Republic may reserve



to the State specific carboniferous areas. The President has
made use of this authority in Decree 1080, 24 June 1936, by
which he has set aside for the State coal deposits situated
in the Bahia de Arauco area.

Greece Under the Emergency Law 1366/1938, no person may
acquire by a contract illter vivos any right i,~ rem or hold
under lease or other contractual relation immovable property
in border areas and on the islands of Greece.

Thailand Under the Mining Act, 1919, as amended, mining
operations by private individuals are allowed only in the
southern regions, extending from the province of Chump
horn to the Malayan border. Areas other than those men-
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tioned, including islands, except the Island of Phuket, are
reserved exclusively for prospecting or mining by the Gov
ernment.

Turkey Under the Petroleum Law (No. 6326, 10 March
1954, as amended) and the regulations issued thereunder, the
country is for the purposes of the law, divided into several
districts. Such districts may, however, be modified and re
determined. All districts may be declared open areas, except
areas which, in the opinion of the Council of Ministers,
should be closed for reasons of national security, or for the
purpose of creating national reservations, or with a view to
future leasing by competitive bidding.



Chapter II

INTERNATIONAL AGREEMENTS AFFECTING THE FOREIGN
EXPLOITATION OF NATURAL RESOURCES

A. Rights and Duties with Regard to Property and Busine88 Activitie8 of Foreign Nationals
or their Enterprise8

I. Bilateral agreement8*

1. The bilateral agreements examined in this study
are by no means exhaustive. Most of them were con
cluded after the Second World vVar and are taken
from the published volumes of the United Nations
Treaty Series. Some of the earlier agreements are in
cluded with a view to extending geographical coverage.
In such cases, an effort has been made to ascertain that
the agreements are still in force. While the body of this
section provides an analysis of all the relevant agree
ments, the agreements cited by title in footnotes are
intended merely to provide examples. :Moreover, the
provisions of those agreements are summarized under
various interrelated headings. Thus, in order to ap
preciate the meaning of a specific provision of an agree
ment, it is sometimes necessary to read that provision
in conjunction with those summarized under other
headings or, in some cases, the whole te..'\:t of the
agreement.

a. PROVISIONS RELATING TO THE ENTRY OF
FOREIGN ENTERPRISES

1. Types and scope of activities

2. In general, the bilateral agreements examined in
this study provide for the entry of the nationals of one
party into the territories of !he other party to eng~ge

in and to carry on trade, mdustrv and commerCial,
financial or other business activiti~s. The types and
scope of activities, however, vary from one agreement
or one group of agreements to another, ranging from
"commercial activity only"1 to "all commercial, in
dustrial and financial activities and, in general, all ac
tivities of an economic nature".:! Some of these agree
ments grant entry "for the purpose of developing and
directing the operations of an enterprise in which they
have invested, or in which they are actively in the
process of investing, a substantial amount of capital"
as well as for purposes of trade.3 This provision has
been construed, in some agreements,4 as extending- to

*For full citations of the agreements mentioned in this
section, see annexes at the end of this section.

1 Italv-Jordan, Treaty of 1952, Article 4.
2 Belgirwt-Sialll, Convention of 1937, Article II (1).
• USA-Japan: Treaty of 1953, Article I (1); USA-Federal

Repllblic of Germany: Treaty of 1954, Article II (1); USA
Irall: Treaty of 1955, Article II (1); USA-Netherlands:
Treaty of 1956, Article II (1); USA-Nicaragua: Treaty of
1956, Article II (1).

• USA-Irall: Treaty of 1955, Article XX(4); USA-Nether
lands: Treaty of 1956, Protocol, para. 2.
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persons who represent nationals and companies 0 f the
same nationality which have invested or are actively in
the process of investing a substantial amount of capital,
and who are employed by such nationals and companies
in a responsible capacity.

3. A great majority of the agreements contain
provisions whereby one party grants the right to en
gage in industry, commercial, financial or business ac
tivities in its territories to the companies5 of the other
party. In some cases, it is further stated that such
companies, as well as nationals6 enjoying similar rights
under the agreement concerned, are permitted "(a) to
establish and maintain branches, agencies, offices, fac
tories and other establishments appropriate to the con
duct of their business; (b) to organize companies under
the general company laws of such other Party, and to
acquire majority interests in companies of such other
Party; and (c) to control and manage enterprises they
have established or acquired".7

ii. Recognition of the juridical status of foreign
bodies corporate

4. Nearly all the agreements e..'\:amined include a
clause to the effect that companies legally constituted
in the territories of either party are recognized as
having juridical status or legal existence in the terri
tories of the other party. Consequently, they enjoy
access to local courts in pursuit and in defence of their
rights. Some of these agreements further require that
such companies be domiciled or have their head offices
in the territories of the party in which they are legally
constituted,S whereas, under a few agreements, mutual
recognition of legal status is granted whether or not
such companies have a permanent estahlishment, branch
or agency in the country of their nationality.9 In one
case it is stated as an understa"cIing that "recognition
of juridical status does not of itself confer rights upon
companies to engage in the activities for which they
are organized".lO

S The term "companies", as used here, refers to bodies cor
porate whether designated as corporations, partnerships or
associations.

• In one a!\,reement, the term "national" is construed as in
cluding "bodies corporate as well as individuals". (See Swedcn
Frallce, Convention of 1954, Protocol, para.!.)

'E.g., USA-Japal~, Treaty of 1953, Article VII (1).
• E.g., Grccce-Lcbanon, Treaty of 1948, Article 6; N o,-<!-'ay

Japan, Treaty of 1957, Article III (1) ; Grcece-Hu1Igary,., Trade
Agreement of 1954, Article 5.

o E.g.. USA-Clzina, Treaty of 1946, Article III (2); USA
Italy. Treaty of 1948, Article II (2).

10 USA-Iran, Treaty of 1955, Article III (1).



b. PROVISIONS RELATING TO THE TREATMENT
ACCORDED TO FOREIGN ENTERPRISES

1. In respect of property, rights and interests in general

5. Some agreements provide for the protection of
property and interests by stating that "each Party shall
at all times accord equitable treatment to the person,
property, enterprises and other interests of nationals
and companies of the other Party,".ll There are other
detailed provisions whereby one party accords national
and/or most-favoured-nation treatment to nationals and
companies of the other party in such matters as the
acquisition, possession and disposal of movable and
immovable property.

6. In general, the agreements provide for the right
of nationals and companies of either contracting party
to acquire and dispose of movable and immovable
property in the territory of the other party. Provisions
regarding the treatment accorded to such property may
be summarized as set forth below.

7. A number of agreements accord most-favoured
nation treatment to all kinds of property. The following
is an example of such provisions:

"The nationals of each High Contracting Party
shall receive treatment not less favourable than that
accorded to the nationals of any other foreign coun
try in regard to the acquisition, possession or disposal
of all kinds of movable and immovable property, in
conformity with such laws and rules as are in force
or may be established in the territories of the other."I:!

8. Under another group of agreements,I3 nationals
and companies of either party are accorded within the
territories of the other party: (1) national treatment
with respect to leasing ~and, buildings and other im
movable property appropriate to the conduct of ac
tivities in which they are permitted to engage pursuant
to the relevant provisions of the agreements concerned
and for residential purposes, and with respect to
occupying and using such property; (2) other rights
in immovable property permitted by the applicable
laws of the other party; (3) national treatment with
respect to acquiring property of all h.inds by testate or
intestate succession or through judicial process rshould
such nationals and companies because of their alienage
be ineligible to continue to own any such property,
they shall be allowed a reasonable period to dispose
of it]; (4) national treatment and most-favoured
nation treatment with respect to acquiring, owning and

U E.g., USA-Tsrael, Treaty of 1951, Article I. Some agree
ments refer to the application of the international law stan
dard. For instance, one agreement provides: "Property of
nationals and companies of either High Contracting Party,
including interests in property, shall receive the most constant
protection and security within the territories of the other High
Contracting Party, in no case lesG than that required by inter
national law". USA-TraIl, Treaty of 1955, Article IV (2). Cf.
Greece-Lebanon, Treaty of 1948, Article VI and letter relating
to the Treaty; U.K.-Iran, Treaty of 1959, Article 6.

12lndia-Jfuscat and Oman, Treaty of 1953, Article 7; See
also Belgium-France, Convention of 1927, Article 2; Belgium
Siam, Convention of 1937, Article Ill; Sweden-Romania, Con
vention of 1932, Article II; U.K.-Nepal, Treaty of 1950, Article
V; Sweden-France, Treaty of 1954, Article 2; India-Afgha
nistan, Treaty of 1950, Article 2.

1.1 USA-Netherlands, Treaty of 1956, Article IX; USA
Nicaragua, Treaty of 1956, Article IX. Cf. U.K.-Iran, Treaty
of 1959, Article 12. See also paras. 18 and 19 below.

'" In this connexion, it is sometimes stated that either party
may impose restrictions on alien ownership of interests in en
terprises carrying on particular types of activity; e.g., USA
Ireland, Treaty of 1950, Article VII (2).
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possessing personal property of all kinds14 and (5) na
tional treatment and most-favoured-nation treatment
with respect to disposing of property of all kinds. One
of these agreements further provides that:

"\Vith respect to the acquisition, ownership, use
and disposition of property of all kinds within the
territories of either party, companies constituted
under the laws of that Party, which are controlled
by nationals and companies of the other Party, shall
be accorded treatment no less favourable than that
accorded within such territories to companies of '5ltch
other Party or to companies similarly constituted
which are controlled bv nationals and companit's of
any third country."lll -

9. Among the agreements concluded by the United
States of America and according national treatment16

or most-favoured-nation treatmentI1 with respect to
immovable property,I8 some further stipulate that in the
case of any state, territory or possession of the United
States which does not accord the same treatment as
that accorded by the United States to the nationals
and companies of the other party, that party shall not
be obligated to accord to the nationals domiciled in or
companies constituted under the laws of such state,
territory or possession treatment more favourable than
the treatment acccorded to its nationals and companies
within such state, territory or possession.

10. In some agreements,19 the right of treaty aliens
to acquire, possess and dispose of movable and immov
able property is granted on thp basis of reciprocity.
In one case.20 reciprocity is required only with respect
to immovable property in connexion with the grant of
most-favoured-nation treatment.

ii. 11% respect of bllsiness activities

11. Foreign enterprises are ustlally accorded most
favoured-nation treatment and/or national treatment
with regard to their business activities.:!I In this respect,
the categories of provisions set forth below may be
distinguished.

12. The most common type of provisions contained
in a number of bilateral agreements22 is that which ac
cords most-favoured-nation treatment only. An example
of such provisions is quoted below:

"The nationals of either contracting party shall
have right to carry on commerce, industry, trade or
insurance in the territory of the other, in conformity
with the laws and regulations in force therein. on
terms and conditions not less favourable than those
accorded to the nationals of the most-favoured
nation."23

15 USA-Netherlands, Treaty of 1956, Article IX (5).
11 Ibid.. Article IX (2).
11 USA-China, Treaty of 1946, Article VIII (1).
15 For qualifications with respect to such treatment, see paras.

16-21 and 43 below.
". Thailand-Philippines, Treaty of 1949, Article V; Philip

pillcs-Swit:::erla/ld, Treaty of 1956, Article 5.
:n Xom'aJ,'-Japan, Treaty of 1957, Article II Cc).
'" Some agreements apply the most-favoured-nation rule to

the entry of foreign enterprises and national treatment rules
to post-entry operations.

.. India-Afghanistan, Treaty of 1950, Article 1; India-Mlucat
and Oman, Treaty of 1953. Article 4 (1); India-Swit:::erlaluI,
Treaty of 1948, Article IV; U.K.-Nepal, Treaty of 1950,
Article V; Swcden-RoltlQllia. Convention of 1932, Article Ill;
Norway-Japa/l, Treaty of 1957. Articles II Ca) and III (2);
Italy-France, Convention of 1951, Article 2; Sweden-France,
Convention of 1954, Article 3.

.. bldia-Afghanistall, Treaty of 1950, Article 1.



Sometimes it is further provided that such treatment
is subject to reciprocity.24

13. Another type of provision accords national or
most-favoured-nation treatment. Thus, one agreement25
stipulates that nationals of each party shall enjoy
throughout the territories of the other with respect to
commerce, shipping and the exercise of trade, all the
rights, privileges, immunities, advantages and protec
tion, of whatsoever nature, which are or may be en
joyed by the nationals of the other party or the nationals
of any other foreign country.

14. Two agreements26 concluded by Belgium provide
that the nationals of each of the parties

"... shall be placed in the territory of the other
Party on the same footing in every respect, both in
law and in fact, as the nationals of that Party as
regards the exercise of all commercial, industrial
and financial activities and in general all activities
of an economic nature, without any distinction in
this respect between undertakings which are inde
pendent and undertakings which operate as branches
or agencies."

One of these agreements further accords most-favoured
nation treatment subject to reciprocity.27 Both agree
ments require that activities engaged in by the com
panies of either party in the territory of the other,
either directly or through branches or agencies, be
subject to the laws and regulations in force in the
latter country. It is also stipulated that should either
party require foreign companies to obtain an authoriza
tion in advance to operate in its territory, the granting
of such an authorization to the companies of the other
party should be based on most-favoured-nation treat
ment.28

15. Provisions of the fourth category are those
contained in the agreements concluded by the United
States with various countries which accord national
treatment and most-favoured-nation treatment with the
latter as a minimum standard. The following is a typical
e.'Cample of such provisions:~

"1. Nationals and companies of either Party shall
be accorded national treatment with respect to en
gaging in all types of commercial industrial, finan
cial and other activity for gain (business activities)
within the territories of the other Party, whether
directly or by agent or through the medium of any
form of lawful, juridical entity. '" Moreover, enter
prises which they control, whether in the form of
individual proprietorships, companies or othenvise,
shall in all that relates to the conduct of the activities
thereof, be accorded treatment no less favourable than
that accorded like enterprises controlled by nationals
and companies of such other party.

"

.. Swedm-Frallcc, Convention of 1954, Article 3.
"" U.K.-MrlScat alld Oman, Treaty of 1951, Article 3 (1).
"" Belgium-Netherlallds, Convention of 1933, Article 2 (1);

Belgilllll-Siam, Convention of 1937, Article II (1).
To Belgium-Siam, Convention of 1937, Article II (5).
"" Belgium-Netherlands, Convention of 1933, Article 10 (3)

and (4); Belgillm-Siam, Convention of 1937, Article IX (3)
and (4).

"" USA-Irela'ld, Treaty of 1950, Article IV; USA-Israel,
Treaty of 1951, Article VII; USA-Japan, Treaty of 1953,
Article VII; USA-Federal Repllblic of GenllallY, Treaty of
1954, Article VII; USA-Netherlallds, Treaty of 1956, Article
VII; USA-Nicaragua, Treaty of 1956, Article VII. For ex
ceptions to the national treatment rule, see para. 45 below.
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"4. Nationals and companies of either Party, as
well as enterprises controlled by such national::; and
companies, shall in any event be accorded most
favoured-nation treatment with reference to the
matters treated in the present Article."

iii. In respect of certain natttral resources

(1) Land alld other immovable property

16. As stated in connexion with property, in gen
eral, of treaty aliens (see paragraphs 6 to 9 above),
the various agreements prescribe the followin a treat
ment with respect to real and other immovabk prop
erty: (a) most-favoured-nation treatment only (b) na
tional treatment and most-favoured-nation treatment;
c;nd. (c) mutuality and reciprocity. In most cases, sub
JectIOn to the laws and regulations of the country
whe~e the immovable property is located is e.'Cplicitly
reqUlred.

17. Generally speaJ..:ing, the right to ownership by
treaty aliens of real property is more restricted than
that pertaining to personal or movable property.

18. Most of the agreements grant national or most
favoured-nation treatment to treaty aliens with respect
to their acquiring, leasing, possessing, occupying or
using immovable property for treaty-sanctioned ac
tivities or purposes. Some of these agreements provide
that such right to immovable property is granted for
residential, commercial, manufacturing, processing,
financial, professional, scientific, educational, reli~ious,

philanthropic and mortuary purposes;30 others ~erely
state that the treatment is accorded for the conduct of
the activities which are permitted under the agreement
concerned.31

19. In some of the above-mentioned agreements, the
grant of national treatment is qualified by making a
distinction between land and other immovable property
such as buildings, dwellings or premises, and restrict
the right in respect of land to leasehold only.32 Other
agreements permit the acquisition or ownership of land
and other immovable property on the basis of national
or most-favoured-nation treatment, with the proviso
that, should the local laws of one party which is a
federal State accord less than such treatment in this
respect, the other party is not obligated to accord treat
ment more favourable than accorded under such laws.33
In one case,M national treatment is accorded, subject
to the following limitations: Ca) in the case of nationals
and companies of one party, the acquisition of owner
ship rights in land, buildings and other immovable
property within the territories of the other partv which
is a federal State is dependent upon the applicable laws
of the place where the property is located and (2) in
the case of nationals and companies of the federal
State in the territories of the other party, the latter
may. impose. restrictions on such property rights "in
speCIfic frontier and coastal areas".

00 E.g., USA-Ch ilia, Treaty of 1946, Articles II and Ill;
USA-Italy, Treaty of 1948, Articles I and II; Italy-Frallce,
Treaty of 1951, Article 2; Swedell-Frallce, Treaty of 1954,
Article 2.

31 E,g., USA-Nicaragua. Treaty of 1956, Article IX (1)'
USA-Japa 11 , Tre.aty of 1953, Article IX (1). '

.. USA-Etlllopra. Treaty of 1951, Article IX (1); USA.
Ir(lll, Treaty of 1955, Article V (l).

.. USA-Israel, Treaty of 1951, Article IX (1) and (2);
USA-Ital)', Treaty of 1948, Article VII (1); USA-Chilla,
Treaty of 1946, Article VIII (1).

'" USA-Greece, Treaty of 1951, Artich IX (1).



20. Conditions other than those stated above have
sometimes been imposed by the contracting parties
with regard to the acquisition of immovable property.
Thus, one agreement35 provides (I) that each party
reserves the right, in the interests of the safety of the
State, to require nationals of the other party to obtain
permission in advance to acquire or occupy immovable
property in certain districts, (2) that persons inheriting
immovable property situated within said districts may
be required, on the same ground, to sell it within a
reasonable period, and (3) that in exceptional cases,
such as, in particular, monetary crisis, when the acquisi
tion by foreigners of immovable property or trans
ferable securities would lead to the taking over or
jeopardizing of vital resources of the country, each
contracting party shall have the right to prohibit such
acquisition. It is further stated that, while the com
panies of either party may acquire premises or landed
property required for the purpose of carrying on their
operations, such acquisition may not constitute the real
object of their activities.36

21. Certain agreements contain restrictive provi
sions regarding the right of treaty aliens in the field
of agriculture. Thus, some agreements,37 while provid
ing for national treatment to nationals of either party
in the territory of the other in matters relating to the
lease of dwellings. immovable property and premises
for commercial, industrial or agricultural purposes,
stipulate that, as regards legislation governing con
tracts for lease of farms or leases on a crop-sharing
basis, such nationals shall not be entitled to make any
claim under the provisions granting a right of pre
emption for the benefit of the person working the farnl
who is a leaseholder in possession. One of these agree
ments further requires any individual wishing to work
an agricultural holding in one of the two States to
obtain such permit as may be required under the regula
tions in force in that State.3S In one case, where the
agreement provides for national and most-favoured
nation treatment with respect to articles grown, pro
duced or manufactured by nationals and companies of
one party in the territory of the other party, it is spe
cifically stated that the word "grown" shall not be
construed to confer any ri!?:ht upon such nationals and
companies to engage in agriculture.s9 However, Gov
ernments have by agreement undertaken jointly to de
velop agricultural projects:iO

(2) Mineral resources

22. In some general commercial a~reements;(l the
parties mutually accord most-favoured-nation treatment
in respect of the exploration or exploitation of mineral
resources. The following provision may be quoted as
an example:

"The nationals, corporations and associations of
either High Contracting Partv shall be permitted
witl1in the territories of the other High Contracting

OIl Brl.Qillm-.Vetherlallds, Convention of 1933, Article 6.
"Ibid.• Article 10 (Sec. 5),
ll7 S1t.edrn-Frallce. Convrntion of 1954, Article 2; ltals

France, Convention of 1951, Article 2 and Protocol, para. 2.
.. italy-Frallce, Exchange of Notes regarding the Conven-

tion of 1951.
.. USA-Chilla, Treaty of 1946, Protocol, para. 6.
"'Israel-Bllrma, Agreement of 1956, Part III.
01 USA-C1lilla, Treaty of 1946, Article V; USA-Italy, Treaty

of 1948, Article IV; USA-Greece, Treaty of 1951, Article XII
(2).
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Party to explore for and to exploit mineral resources,
in conformity with the applicable laws and regula
tions, upon terms no less favourable than those now
or hereafter accorded to nationals, corporations and
associations of any third country."42

Some of these agreements permit the nationals and
companies of one party within the territories of the
other to organize and participate in the companies of
the other party for engaging in mining activities on a
national treatment basis.43 In certain instances, the
most-favoured-nation treatment rule is qualified by a
reciprocity requirement with respect to mining opera
tions on lands in the public domain.44

(3) T,vater resources

23. Under the general commerce and navigation
agreements which accord foreign vessels the right of
entry into ports, restrictions are often imposed on the
right of such vessels to engage in coasting trade and
inland navigation. Provisions to this effect fall into
the following categories: (1) each party may reserve
exclusive rights and privileges to its own vessels with
respect to coasting trade and inland navigation ;45 (2)
national treatment and/or most-favoured-nation treat
ment accorded to foreign vessels by the agreements con
cerned are not applicable to coasting- trade inland navi
gation ;46 (3) coasting trade and inland navigation
are excepted from national treatment but accorded
most-favoured-nation treatment ;i7 (4) while coasting
trade of the parties is excepted from the application
of the provisions of the agreement concerned, each
party may admit foreign vessels to the coasting trade
only on a reciprocal basis.48

24. In so far as waterways of common interest to
two or more States are concerned, the ownership and
utilization of water resources are largely regulated by
agreements between such States. Numerous agreements
of this kind have been concluded and the problem of
the exploitation and development of water resources
through international action has been under study by
various organs of the United Nations notably the
regional economic commissions.49 Moreover. in com
pliance with General Assembly resolution 1401 (XIV),511

'" USA-italy, Treaty of 1948. Article IV.
.. USA-Itah', Treaty of 1948, Article III (2); USA-Greece,

Treaty of 1951, Article XIII.
.. USA-Chilla, Treaty of 1946, Protocol, para. 3; USA

Nicaraglla, Treaty of 1956. Protocol. para. 5: USA-Japall,
Treaty of 1953. Protocol. para. 4; USA-Israel. Treaty of 1951,
Protocol, para. 4; USA-Republic of Korea, Trraty of 1956,
Protocol, para. 6; N ol"way-]apall, Treaty of 1957, Protocol;
USA-Ireland, Treaty of 1950, Article VI (3) and Protocol,
para. 6.

.. E.g., USA-Nicaraglla, Treaty of 1956, Article XIX (3);
USA-Ethiopia. Treaty of 1951, Article XIV (2) .

.. E.g., UK-Mllscat alld 01l1all, Treaty of 1951, Article 4 (2) ;
Romallia-USSR, Treaty of 1947, Article 13: Bul.Qaria-USSR,
Treaty of 1948, Article 9; Czechoslovakia-USSR, Treaty of
1947, Article 9; Ital;'-USSR, Treaty of 1948. Article 15.

<T USA-Chilla, Treaty of 1946. Article XXIV (2) .
.. Norwa;' ..]apall, Treaty of 1957, Article XII (1); cf. Greece

LebOlIOII, Treaty of 1948, Article 13.
•• For lists of international agreements and discussion there

of, see United Nations does. E/ECE/136, Chapter VI and
Annex 1; E/ECE/360-E/ECE/EP/202, Part V; E/CN.12/511,
Part V, Section 1.

W The resolution reads as follows:
"The General Asselllbl)',
COllsiderillg that it is desirable to initiate preliminary

studies relating to the legal problem in connexion with the
utilization and use of international rivers with a view to



the Secretariat will prepare studies including a sum
mary of bilateral and multilateral treaties relating to
international rivers. For the purpose of the present
study, therefore, only a brief account of certain provi
sions which are contained in a large number of those
treaties and which bear on the e.xercise of sovereignty
by States over their water resources is given below.

25. "'lhere a watenvay crosses two or more States,
it is generally recognized that each State possesses
rights of sovereignty and ownership over the secti.on
flowing through its territory. In treaties dealing With
frontier waterways, it is sometimes indicated that each
party possesses equal rights on either side of the boun
dary line and that the parties grant to each other the
right to navigation and floating on frontie.r water;;.
Sovereignty of riparian States over waters Within their
territory is sometimes confirmed by treaty provisions
which require mutual consent of the parties for any
alteration of watercourses or the installation of works
which mav affect the waters situated in one or the
other contracting States.1I1

(4) Fisheries

26. Under the general commerce and navigation
agreements, national fisheries are usually excepted from
the application of provisions granting national or most
favoured-nation treatment to treaty aliens. Some agree
ments1l2 provide that each party reserves the right to
accord special advantages to products of its national
fisheries and may also reserve exclusive rights and
privileges to its own vessels with respect to national
fisheries. In one case1l3 the parties undertake to grant
each other reciprocally most-favoured-nation treatment
with respect to fishing in territorial waters up to within
twenty kilometres from the low-water mark.

27. Some agreements relating to fishing either pro
vide for mutual permission to nations of either party
to fish in the territorial waters of the other partyM or
unilaterally accord the right of fishing in its territorial
waters by one party to nationals of the other party.llll
In such cases, the area in which fishing by treaty aliens
is permitted is usually defined; the application of the
laws and regulations of the host country is stipulated;

determining whether the subject is appropriate for codifica
tion,

Rl'quests the Secretary-General to prepare and circulate
to the Member States a report containing:

(a) Information provided by Member States regarding
their laws and legislation presently in force in the matter,
and when necessary a summary of such information;

(b) A summary of existing bilateral and multilateral
treaties;

(c) A summary of decisions of international tribunals,
including arbitral awards;

(d) A survey of studies made or being made by non
governmental organizations concerned with international
Jaw,"
.. E.g., Brazil-UK, Exchange of Notes of 1 November 1932;

Brazil-Uruguay, Convention of 20 December 1933.
For agreements involving restrictions on the exercise of

sovereignty over water resources, see section B below.
1II E.g., Not"/.vay-Japan, Treaty of 1957, Article XIV (3)

(c); Sweden-France, Convention of 1954, Article 9 (2);
USA-Ethiopia, Treaty of 1951, Articles XII (6) and XIV (2).

I5a Grecce-Leballon, Treaty of 1948, Article 13.
.. NOt"/.uay-Swedm, Agreement concerning fishing in certain

waters belonging to Norway and Sweden, signed 20 December
1950, came into force 17 April 1951.

... Yugoslavia-Ital)" Agreement regarding fishing by Italian
fishermen in Yugoslav waters, signed 13 April 1949, came into
force 1 May 1949; USSR-UK, Agreement on fisheries, signed
25 }lay 1956, came into force 21 March 1957.

and the right of inspection of foreign fishing vessels
by the host State is recognized.56

iv. In respect of legally acquired rights and interests

28. Reference to legally acquired rights and interests
is made in a grouD of agreements concerning friend
ship, commerce and navigation concluded by the United
States with various countries. The majority of these
agreements contain the following provision :51

"Neither Party shall take unreasonable or discrim
inating measures that would impair legally acquired
rights or interests within its territories of nationals
and companies of the other Party in the enterprises
which they have established. in their capital or in the
skills, arts or technology which they have supplied."

Some agreements58 further provide that each party shall
assure that the lawful contractual rightsll9 of the na
tionals and companies of the other party are afforded
effective means of enforcement, in conformity with
applicable laws.

v. bt respect of taking of property a1ld compensation

29. A number of commercial agreements include
provisions. relating to the taking of alien property and
compensatIOn therefor. These provisions are described
below.

30. A typical provision contained in recent com
mercial treaties between the United States and other
countries reads as follows :60

"Property of nationals and companies of either
Party shall not be taken within the territories of the
other Party except for a public purpose,61 nor shall
it be taken without the prompt payment of just com
pensation. Such compensation shall be in an ef
fectively realizable form and shall represent the full
equivalent of the property taken; and adequate provi
sions shall have been made at or prior to the time
of taking for the determination and payment thereof.

"Nationals and companies of either Party shall in
no case be accorded within the territories of the other
Party, less than national treatment and most
favoured-nation treatment with respect to the matters
set forth [above] ... Moreover, enterprises in which
nationals and companies of either Party have a sub
stantial interest shall be accorded. within the terri
tories of the other Party, not less than national treat
ment and most-favoured-nation treatment in all
matters relating to the taking of privately owned

.. Finlolld-USSR, Agreement regarding fishing and sealing,
21 Feb. 1959, Article 4.

"'E.g., USA-Netherlallds, Treaty of 1956, Article VI (3);
USA-Nicaragua, Treaty of 1956, Article VI (3).

• USA-Ethiopia. Treaty of 1951, Article VIII (1); USA
Irall. Treaty of 1955. Article IV (1).

.. In this connexion, it may be noted that most agreements
provide that each party shall accord to nationals and companies
of the other party fair and equitable treatment, as compared
with that accorded to nationals and companies of any third
country, with respect to the awarding of concessions and other
government contracts. See, e.g., Not"/.uas-Japan, Treaty of 1957,
Article IX (2); USA-Isra'l, Treaty of 1951, Article XVII
(2) (b).

IlO See, for example, USA-Japan, Treaty of 1953, Article VI
(3) and (4) and Protocol, para. 2.

tl1 \Vhile some agreements use the qualified phrase "excent
for a public purpose", other agreements employ such phrases
as "without due process of law", "except for public benefit and
in accordance with due process of law", or "except for public
purposes and for reasons of social utility as defined by law".
See USA-China, Treaty of 1946, Article VI (2) ; USA-Fedl!ral
Republic of Genlfany, Treaty of 1954, Article V (4); USA
Nicaragua, Treaty of 1956, Article VI (4).
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enterprises into public ownership and to the placing
of such enterprises under public control.

"The [above] provisions ... providing for the pay
ment of compensation shall extend to interests held
directly or indirectly by nationals and companies of
either Party in property which is taken within the
territories of the other Party."*

These agreements further provide that if either party
imposes exchange restrictions, it shall make reasonab~e

provision for the withdrawals, in foreign exchange In

the currency of the other party, of the compensation
for e.xpropriated property.62

31. Under a second group of agreements63 it is
provided that each party undertakes not to take any
measure involving disposal, limitation or expropriation
for public purposes or in the general interest, of prop
erty, rights and interests legally held in its territory
by nationals of the other party, unless such measure
is applicable under the same conditions to its own
nationals and to nationals of any other State, and that
the same shall apply to compensation granted as a
result of such measures. In the matter of requisition
in time of peace and war, and indemnities therefor,
treaty aliens are accorded national treatment.

32. Provisions of a different nature are contained in
an agreement concluded between Burma and Japan.
In this case, Japan undertakes to supply Burma with
"the services of Japanese people and the products of
Japan" which are made available in the form of joint
enterprises between the Government or people of Burma
and Japanese people. Article III of the agreement
provides :64

"2. The ownership or shares of Japanese people
in the joint enterprises shall not be expropriated by
the Government of the Union of Burma for such
length of time as that Government may respectively
assure those Japanese people against expropriation
at the time the individual contracts concerned are
made.

"3. In the event that the ownership or shares
of Japanese people in the joint enterprises should be
e.xpropriated by the Government of the Union of
Burma after the lapse of the time of assurance
referred to above, such e.xpropriation shall be made
only in accordance with the terms and conditions
which shall be prescribed by that Government at the
time the individual contracts referred to above are
made.

"4. The Government of the Union of Burma
shall permit the remittance to Japan of the proceeds
from the expropriation referred to above or the sale
of the ownership or shares of Japanese people in
the joint enterprises, and the interest and dividends
derived from such ownership or shares. as well as
the 5alaries or other earnings which Japanese people
may receive from the joint enterprises, in accordance
with the terms and conditions which shall be pre-

* Information provided by the Government of the United
States of America.

** Information provided by the Government of the Nether
lands.

.., USA-Irall, Treaty of 1955. Article VII (2); USA-Nether
lands, Treaty of 1956, Article XII (3) (a); USA-Ireland,
Tre~ty of 1950, Article VIII (2); USA-Ital).', Treaty of 1948,
ArtIcle V (2).

"" I talj.'-France, Convention of 1951, Articles 4 and 5; Swedtm
Frallce, Convention of 1954, Articles 6 (1) and 8. Cf. Belgium
N etllerlallds, Convention of 1933, Article 8; Belgillm-Siam,
Convention of 1937, Article V.

.. BlIrma-Japall, Agreement of 1954.
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scribed bv that Government at the time the indi
vidual coi'Itracts concerned are made."
33. The Netherlands-Indonesian Round-Table Con

ference Agreement of 1949G5 contained, inter alia, the
following provisions :**

Indonesia will adhere to the principle of recognizing the
riJ<hts concessions and licences granted under Netherlands
Indie; law and valid at the transfer of sovereignty [Article 1
(1) ]; these rights, concessions and licences may be infringed
on only in the public interest, including the welfare of the
people, and through amicable settlement with the rightful
claimants (Article 2) ;

Any nationalization by expropriation of privately-owned
public utilities shall have no influence upon the reinstatement
of the rightful claimants in actual exercise of their rights
[Article 1 (4)];

Expropriation, nationalization, liquidation, compulsory ces
sions or transfer of property or rights shall take place only for
the public benefit in accordance with the procedure prescribed
by law and, in the absence of an agreement between the parties,
against prior or guaranteed compensation, to be fixed by
judicial decision at the real value of the object involved
(Article 3) ; in order to decide whether expropria~ion for the
public benefit is desirable, Indonesia reserves the rIght to hold
an investigation in respect of important rights, concessions and
licences granted after 1 March 1942 which may influence the
country's economic policy [Article 1 (2)];

Indonesia will safeguard the lawful owners in the exercise
of their rights, concessions and licences to promote the re
sumption and continuity of economic activity (Article 6) ;

Should existing agrarian regulations be changed in the
public interest, the interests of the lawful owners and, in
particular, the security of enterprise will be taken into ac
count (Article 13).

34. The right of e.xpropriation is recognized in cer
tain agreements relating to frontier waters. In one case,
each party undertakes to acquire by purchase, expro
priation or other means in accordance with its own
laws, any properties within its territory that may be
necessary for certain installations in the frontier river
and any rights connected therewith.66 In another case,
where the two parties agree to recognize the regulation
of the waters of a frontier lake as a work of public in
terest, each of the two Governments undertakes to ac
cord with respect to its own territory the right to expro
priate such land as may be necessary for the execution,
operation and maintenance of the works and also any
rights which may conflict therewith.67

35. Compensation for property rights or interests
of aliens affected by measures of nationalization, expro
priation or other restrictions such as land reform have
become the subject of many agreements between the
enacting State on the one hand and the State whose
interests or the interests of whose nationals are thus
affected on the other.6s These agreements fall into four
groups: (1) those providing for compensation in such
general terms as "adequate and effective"; (2) those
providing for direct compensation to the individual
aliens concerned; (3) those providing for compensa
tion to the Government of the State of which the indi
viduals concerned are nationals; and (4) those provid
ing for lump-sum or global compensa.tion paid by the

.. UNTS, vol. 69, I: No. 894. The Agreement entered into
force after ratification on Z7 Dec. 1949.

'" Ssria-Jordall, Agreement concerning the utilization of the
Yarmuk waters, 1953, Article 4, signed 4 June 1953, came into
force on 8 June 1953.

87 Italj.'-Switzerlalld, Convention concerning the regulation of
Lake Lugano, 1955. Article III (1), signed 17 Sept. 1955, came
into force on 15 Feb. 1958.

.. A list of these agreements will be found in the annexes
to the present sub-section.



debtor State to the Government of the creditor State.
The second and third groups of agreements usually
provide for the procedure relating to compensation and
the calculation and determination of the amount thereof.
The global compensation agreements discharge the
debtor States from all liability to the creditor States
in respect of all the debts, claims and obligations aris
ing out of the nationalization, expropriation or other
measures.

vi. In respect of capital investment

36. While the treatment accorded under bilateral
agreements to the business activities, property, rights
and interests of foreign enterprises affects directly or
indirectly the various aspects of capital investment,
such agreements sometimes contain specific references
to the investment of capital.

37. Among the provisions of general commercial
agreements designed not to hinder foreign capital in
vestment, the following may be mentioned:

(a) Taxa lion: Many agreements accord national
treatment to foreign enterprises with respect to the
payment of taxes, fees or charges imposed upon or
applied to income, capital, transactions or other busi
nees activities with most-favoured-nation treatment as
a minimum standard.69 It is sometimes stated that na
tionals and companies of either party shall only be
taxed by the other party on the amount of registered
capital they have invested in its territory, the profits
they make there or the business they carry on.70

(b) Exchange restrictions: Some agreements provide
that exchange restrictions shall not be imposed by either
party in a manner (1) unnecessarily detrimental or
arbitrarily discriminatory to the claims, investments,
transport, trade or other interests of the nationals and
companies of the other party, nor to the competitive
position thereof,71 or (2) to influence disadvantage
ously the competitive position of the commerce or in
vestment of capital of the other party in comparison
with the commerce or the investment of capital of any
third country.72

(c) Withdrawal of funds: According to one treaty,73
the two parties, recognizing that the international
movement of investment capital and the returns thereon
would be conducive to the full realization of the ob
jectives of that treaty, are agreed that such movements
shall not be unnecessarily hampered. In accordance
with this mutually agreed principle, each party under
takes to afford to nationals and companies of the other
party reasonable facilities fOI' the withdrawal of funds
earned by them as a result of making or maintaining
capital investment.

38. On the other hand, a few agreements,7~ permit
the imposition of restrictions by either party on the
introduction of foreign capital as may be necessary to

.. E.g., USA-Japan, Treaty of 1953, Article XI. Cf. UK
Jiuscat aJld 0lllalS, Treaty of 1951, Article 3.

", Grcece-LebaJl01S, Treaty of 1948, Article 4. Cf. Belgillm
Frallce, Convention of 1927, Article 8 (5). Under the treaty
between Greece and Lebanon, national treatment is not ap
plicable to "taxes and charges on concessions for archaeological
research on concessions for and on the exploitation of hydro
electric power, forests, mines and other wealth of the subsoil,
and of refineries and other oil installations", such taxes and
charges enjoy only most-favoured-nation treatment.

71. E.g.,USA-Nicaraglla, Treaty of 1956, Article XII (4).
ft E.g., USA-Ethiopia, Treaty of 1951, Article XI (3).
"" USA-Federal Repllblic of Germany, Treaty of 1954, Article

XII (4).
.. USA-Netherlallds, Treaty of 1956, Protocol, para. 14.

protect its monetary reserves or to prevent serious
n;tonetary disturbances arising from speculative opera
tIons.

. 39. A number of agreements on guaranty of private
Investments have been concluded by the United States
with a number of States, including less developed or
under-developed countries, to encourage and facilitate
the investment by its nationals in development projects
in those countries. On the one hand the Government
of the United States by national 'measures enables
American investors to obtain guarantees against non
commercial risks for their investments such as guaran
tees against expropriation and war risks in countries
which have signed the above-mentioned agreements with
the United States. On the other hand under those
bilateral agreements,7S the other party 'agrees that if
the Government of the United States makes payment
in United States dollars to any person under any such
guaran.tee, the Government of such other party wHl
r7cogm.ze the. transfer to the United States of any
ngh~, tItle or mterest of such person in assets, currency,
credits, or other property on account of which such
payment was made and the subrogation of the United
States to !lI!y c~aim or ca?se of action, or right of such
person ansmg In connexlOn therewith.

40. In some agreements concluded between Latin
American countries on free trade and economic integra
tion76 each of the contracting States undertakes to
a~cord fair treatment to investments of capital by na
tIonals of the other State and, in consequence to ab
stain ~ro~.adopting .discriminatory measures 'capable
of prejudICIng any rIghts lawfull~r acquired by such
natIonals (~f.. paragraph 39 ab~ve): Moreover, subject
to the p~0V1s10ns of 1tS ConstItutIOn, each party ex
tends natIonal treatment to the nationals of the other
party with respect to investments of capital.

c. PROVISIONS RELATING TO THE STATUS OF STATE
OWNED OR CONTROLLED ENTERPRISES

41. In the group of bilateral commercial agreements
concluded by the United States since the Second World
War, State enterprises are subject to the following
provisions :77

"~o enterprise of either High Contracting Party
which is publicly owned or controlled shall, if it
engages in commercial manufacturing, processing,
shipping or other business activities within the terri
tories of the other High Contracting Party, claim
or enjoy, for itself or for its property, immunity
therein from taxation, from suit, from execution of
judgment of from any other liability to which priva
tely owned and controlled enterprise is subject
therein."

"" E.g., USA-Colombia, Agreement relating to the guarantee
of private investments, 18 Nov. 1955; USA-India, Agreement
relating to the guaranty of private investments, 19 Sept. 1957.
Cf. The Illlemational Flow of Pri'lIate Capital, 1956-1958.
United Nations publication, Sales No.: 59.II.D.2, pp. 100 and
101.

... Article XIV of each of the following agreements: Guate
mala-El Sal11ador, Treaty of 1951; Gfrotemala-Honduras,
Treaty of 1956; Guatemala-Costa Rica, Treaty of 1955.

It should be noted that a Multilateral Treaty on F'ee Trade
and Central American Economic Integration was signed in
June 1958 and, upon its coming into force, will supersede the
above bilateral agreements. (Cf. E/3246/Rev.l-E/CN.12/530/
Rev.l, p. 57).

77 E.g., USA-Italy, Treaty of 1948, Article XXIV (6) ; USA
Greece, Treaty of 1951, Article XIV (5); USA-Nicaragua,
Treaty of 1956, Article XVIII (3).
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Some of these agreements provide that7S

"Rights and privileges accorded by the Agreement
to privately owned and controlled enterprises are
extended to rights and privileges of publicly owned
and controlled enterprises, in situations in which the
latter operate in competition with the former."

42. Under a series of commercial agreements70

concluded by the Soviet Union as a State trading
country, the two contracting parties undertake to grant
each other

(1) Most-favoured-nation treatment in matters relating to
commerce, industry and other economic activities, and

(2) Most-favoured-nation treatment in respect of the persons
and property of State economic organizations, other bodies
LI..·rporate and citizens of the Soviet Union in the territory of
the other party and of the bodies corporate and individuals of
the other party in the Soviet Union in their exercise of eco
nomic acti .. ities subject to the laws of the situs.

d. PROVISIONS RELATI~G TO RESTRICTIO:\S A:\D CO~TROL

RETAI~ED BY CO~TRACTING PARTIES

I. Subjection to applicable [an's alld regu[aiioHs
of the situs

43. It has been shown that all the agreements pro
vide, in one fonn or another, for the application of
the laws and regulations of the situs, with respect to
the acquisition, possession and cli~posal of movable
and immovable property by foreign enterprises (see
paragraphs 7 and 9 above) and to the business ac
tivities of foreign enterprises in general (see paragraphs
12 and 14 above).so In connexion with the establish
ment of alien-controlled enterprises, it is sometimes
provided that each party may prescribe special for
malities which, however, may not impair the substance
of the rights enjoyed by such enterprises in its terri
tory under the agreement concerned.81

44. Some agr2ements contain specific provisions
regarding the application of the laws of the situs to
certain categories of natural resources. Thus, for in
stance, one agreement provides that except in the case
of acquisition of property by testate or intestate suc
cession which is accorded national treatment, the
ownership of real property within the territories of
each party shaH be subjected to the applicable laws
therein.s:! Ownership and exploitation of mineral re-

n USA.-Italy, Treaty of 1948, Protocol, para. 2; USA-Israel,
Treaty of 1951, Article xnII (2).
~ E.g., USSR-Finland, Treaty of Commerce, 1 Dec. 1947;

USSR-It'l/v. Treaty of Commerce and Xavigation, 11 Dec.
1948; USSR-Romania, Treaty on Trade and !\avigation, 20
Feb. 1947.

'" An agreement between the United States and Ire/alld con·
tains the following provisions:

"Taking cognizance of existing economic policies which
Irela!l,1 com:der, necessary to furtherin~ essential interests,
the Partie, agr~e that Ireland may continue the application
of measures that reJ:::uJate, in a manner that departs from
the treatment prescrihed in paragraph" 1 (a) and 2 of the
present Article [national treatment). the establishment of
manufactming, rroce"im; and insurance enterpri,es and the
acquisition of ownership interests in such enterprises ..."
(Treaty of 1950. Article VI (4)).

81 E.g., USA-Israel, Treaty of 1951, Article VII (3). Cf.
Italy-Frallce, Convention of 1951, Article 7 (4).

'" USA-Irelalld. Treaty of 1950, Article VII (3). In this case,
nationals and companies of one party are permitted to possess
and occupy real property in the territory of the other partv
"incidental to or necessary for the enjoyment of rights" secured
by the treaty.
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sources by aliens are, as a rule, governed by the laws
of the Contracting State wherein the mine in question
is situated (see paragraph 22 above; see also section B
below). Where one party permits fishing in its terri
torial waters by nationals of the other party, observance
of the applicable laws and regulations of the former
party is usually required (see paragraph 27 above).

ii. Rescr1mtioll of r£ghts alld imposition of restrictiolls
'[("itIt respect to the acti1.ities of foreign enterprises

45. Some of the agreements concluded by the United
Nations on friendship, commerce and navigation con
tain a provisionS3 to the effect that each party reserves
the right to limit the extent to which aliens may within
its territories establish, acquire interests in, or carry
on public utilities enterprises84 or enterprises engaged
in air or water transport, banking involving depository
or fiduciary functions, or the exploitation of land or
other natural resources. This provision is subject to
the following qualifications: (1) new limitations im
posed by either party upon the extent to which aliens
are accorded national treatment, with respect to carry
ing on such activities within its territories, shall not be
applied as against enterprises which are engagen in
such activities therein at the time such new limitations
are aclopted, provided that such enterprises are owned
or controlled by nationals or companies of the other
party; and (2) neither party shall deny to communi
cations, transportation and banking companies of the
other party the right to maintain branches and agencies
to perform functions necessary for essentially inter
national operations in which they are permitted to
engage.

46. In one of these agreements, the two parties
agreeS5 that, on a reciprocal basis, the reservation of
right referred to above

"shall not apply to the establishment of, or the ac
quisition of interests in. or the control, operation
and management of, companies of either Party for
engaging in the exploration for and exploitation
of petroleum and other mineral resources within the
territories of that Party, hy nationals or companies
of the other Party".

In some agreements it is stated86 that each party may
impose restrictions on alien ownership of interests in
enterprises carrying on the said activities only to the
extent that this can be done without impairing the
rights and privileges secured by that agreement.

47. As indicatecl earlier and in addition to the reser
vation of rights described in the two preceding para
graphs, States have exercised control over their natural
wealth and resources through the following provisions
in bilateral agreements: permission to foreign enterprises
to possess or aCfjuire immovahle property only for certain
treaty-sanctioned purposes (see paragraph;; 8 and 18
aboYe) or in specific areas (see paragraph 19 above) ;
prohibition of acquisition by foreig-n enterprises of im-

""E.g., USA-Japal!, Treaty of 1953, Article VII (2); USA
Israel, Treaty of 1951. Article VII (2); USA-Nicaragl/a,
Treaty of 1956. Article VII (2).

.. The term "public utilities enterprises" is deemed to include
enterprises engaged in furnishing communications services,
water supplies, transportation by bus, truck or rail, or in
manufacturing or distributing gas or electricity, to the general
public. E.g.. USA-Japall, Treaty of 1953, Protocol, para. 3.

lIS USA-Netherlallds, Treaty of 1956, Protocol, para. 10.
M USA-Federal Republic of Germany, Treaty of 1954, Article

IX (2).



movable property under certain circumstances (see
paragraph 20 above) ; certain restrictions with respect
to the right of treaty aliens in the field of agriculture
(see paragraph 21 above) ; requirements of reciprocity
with respect to the right of foreign enterprises to en
gage in mining on the public domain (see paragraph 22
above and section B below) ; reservation of rights with
respect to coasting trade, inland navigation and national
fisheries (see paragraphs 23 and 26 above); and re
strictions on the introduction of foreign capital (see
paragraph 38 above).

ANNEXES

List or bilateral agreements

1. General: Friendship, commerce, establi,hment, etc.87

Afg1ulnistan-India: Treaty of Commerce, signed 4 April 1950
and came into force 24 March 1952

UNTS, v. 167:105; Ko. 2201
Belgium-France: Convention concerning Conditions of Resi

dence, signed 6 October 1927 and came into force Zl October
1927

LNTS. v. LXIX:49; No. 1599
Belgiul1l-.':t!thcrlands: Convention regarding Establishment

and Labour, signed 20 February 1933 and came into force
7 January 1936.

LNTS, v. CLXV:383; No. 3824
Belgium-Siam.' Convention of Establishment signed 5 Novem

ber 1937 and came into force 17 June 1938
LNTS, v. CXC:163; No. 4414

Bulgaria-USSR.' Treaty of Commerce and Navigation (with
annex). Signed 1 April 1948

UNTS. v. 217 :97; No. 2946
Bur77l4-lsrael: Agreement for Economic Co-operation (en

visaging joint ventures regarding industrial. construction and
agricultural development projects), signed 5 March 1956
and came into force 11 June 1957. (And Exchange of Notes
of 25 September 1956 modifying the Agreement.)

UNTS, v. 280 :209; NC). 4060
Burma-lapan: Agreement for Reparations and Economic Co

operation. signed 5 November 1954 and came into force
16 April 1956

UNTS, v. 251 :215; No. 3543
China-C/SA: Treaty of Friendship. Commerce and Navigation.

signed 4 November 1946 and came into force 30 November
1948

UNTS, v. 25:69; No. 359
Ccec110_.07.'akia-USSR.· Treatv of Commerce and Navigation

(with annex). Signed 11 D~cember 1947
UNTS v. 217 :35; No. 2943

Ethiopia-USA.' Treaty of Amity and Economic Relations,
signed 7 September 1951 and came into force 8 October 1953

UNTS, v. 206:41; No. 2785
Finland-USA.' Treaty of Friendship, Commerce and Consular

Rights, signed 13 February 1934 and came into force 11 July
1934

LNTS. v. CLII:46; No. 3484
- Protocol modi fying the Treaty. signed 4 December 1952 and

came into force 24 September 1953
UNTS, v. 205 :149; No. 2774

France-Ital)·.· Convention of Establishment, signed 23 August
1951 and came into force 6 December 1957

tJNTS, v. 291 :143; No. 4249

tr. For a lis!ing of further recent treaties of friendship, com
merce, estabh5hment, etc.• concluded by the United States of
America, see United Nations Commission on Permanent Sov
ereignty over !\atural Resources, Third Sess., AjAC97jSR.23,
p.3.
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France-Sweden: Convention on Conditions of Residence and
Navigation, signed 16 February 1954 and came into force
23 August 1955

UNTS, v. 228:137; No. 3147

Fedl'ral Republic of Germany-USA.' Friendship, Commerce
and Navigation, signed 29 October 1954 and came into force
14 July 1956

UNTS, v. 273:3; No. 3943

Gr~ece-L~b.alloll: Treaty on Consular Arrangements, Naviga
tion, CIVIl and Commercial Rights. and Establishment, signed
6 Octobcr 1948 and came into force 28 August 1950

UNTS, Y. 87 :351; No. 1179

Gre.ece-USA: Treaty o~f Friendship, Commerce and Navigation,
slgne~ 3 August 19;,1 and came into force 13 October 1954

UNTS, v, 224:279; No. 3080

bldia-Irall: Treaty of Commerce and Navigation signed 15
December 1954 and came into force 10 May 1957

UNTS, No. 4724

India-lapan.· Agreement on Commerce signed 04 Fcbruary
1958 and came into force 8th April 1958

UNTS, No. 4687

India-Sllltallate of l'vluscat and Oman.' Treaty of Friendship
Comm.erce and Navigation, signed 15 November 1953 and
came mto force 2 March 1954

UNTS, v. 190:75; No. 2559

India-S7C·it::erlalld: Treaty of Friendship and Establish t
signed by ~nited Kin~dom on behalf of India 14 AUgust~~~
and came mto forcc :> May 1949

UNTS, v. 33:3; No. 509

Iran-USA: Trea!y of Amity, Economic Relations and Con
sular RIghts, SIgned 15 August 1955 and came into force
16 June 1957

UNTS, Y. 284 :93; No. 4132

Ire!and-C!SA.· Treaty of Friendship, Commerce and Naviga
tion, SIgned 21 January 1950 and came into force 14 Sep
tember 1950

UNTS, v. 206 :269; No. 2792

lsr?cl-U~A: Treaty of Friendship, Commerce and Naviga
~I;~ SIgned 23 August 1951 and came into force 3 April

UNTS, v. 219:237; No. 2979

ltal)'-lordall: Treaty of Friendship, signed 24 April 1952
and came mto force 23 June 1956

UNTS, v. 281 :167; No. 4078

Ital)'-USA: Treaty of Friendship, Commerce and Navigation
signed 2 February 1948 and came into force 26 July 1949 .

UNTS, Y. 79:171; No. 1040

Italy-USSR: Treaty of Commerce and Navigation (with an
nex and protocol). Signed 11 December 1948

UNTS, v. 217 :181; No. 2948 .

lapan-Nor-,my: Treaty of Commerce and Navigation signed
28 February 1957 and came into force 14 October 1957

UNTS. v. 280:87; No. 4054

la~an-U~A: Treat~ of_ Friendship, Commerce and Naviga
tion, SIgned 2 Apnl 19;,3 and came into force 30 October 1953

UNTS, v. 206:143; No. Zl88

Lcba!IOII-Pakisfall: Treaty of Friendship, signed 16 January
19;,3 and camc into force 18 August 1954

GNTS, v. 284 :193; Xo. 4137

Sultanate of J[uscat and O,nall-UK: Treaty of Friendship,
Commerce and Xavigation, signed 20 December 1951 and
came into force 19 ~fay 1952

UKTS, No. 44 (1952); Cmd. 8633

Nepal-UK: Treaty (on Relations), signed 30 October 1950
and came into force 3 :May 1951

tJKTS, No. 46 (1951); Cmd. 8271

Netherla,lds-USA: Treaty of Friendship, Commerce, and Na
vigation signed 27 March 1956 and came into force S De
cember 1957

UNTS. v. 285 :231; No. 4154



Nicaragua-USA: Treaty of Friendship, Commerce and Navi
gation, signed 21 January 1956 and came into force 24 May
1958

USTIAS, No. 4024
Philippines-Switz£'rland: Treaty of Friendship, signed 30

August 1956 and came into force 9 December 1957
UNTS, v. 293 :43; Ko. 4284

Philippin£'s-Tllailand: Treaty of Friendship, signed 14 June
1949 and came into force 1 August 1950

UNTS, v. 81 :53; No. 1062
USSR-Finland: (with annex) regarding fishing and sealing.

Signed 21 February 1959
UNTS, v. 338:3; Ko. 4830

2. Agreements Oll compensation for nationali:;ed
or appropriated property

a. AGREEMENTS IN GENERAL TERMS

Cz£'choslovakia-Sweden: Exchange of Notes concerning Cze
choslovakian Decrees on Nationalization, 15/18 March 1947

Swedish TS, 1947, p. 572
C3£'choslovakia-USA: Exchange of Kotes constituting an

Agreement relating to Commercial Policy, 14 November
1946*

UNTS, vol. 7 (p. 119), No. 94
Poland-USA: Exchange of Notes in connexion with a loan

to Poland, 24 April 1946
US State Dept. Bl/l. vol. 14 (1946), p. i61

b. AGREEMENTS PROVIDING FOR DIRECT INDIVIDUAL

COMPENSATION

Belgium-C::£'cllos1oz'akia: Exchange of Letters constituting an
Agreemenl concerning Belgian property nationalized, con
fiscated or transferred by the Czechoslovak National Ad
ministration, 19 March 1947*

UNTS, v. 23 :35; 1:341
Belgium-Franc£': Conven~on concerning the condition for the

compensation of Belgian interests in the nationalized gas
and electricity undertakings, 18 February 1949

UNTS, v. 31 :173; 1:478
Canada-FranC£': Convention (with annexes) relating to the

terms of compensation of Canadian interests in nationalized
gas and electricity undertakings, 26 January 1951

UNTS, v. 233 :65; 1. 3251
Cz£'Choslovakia-Swit::erland: Protocol of K egotiations con

cerning Swiss interests affected by the Czechoslovak na
tional Decrees of 1945, signed 18 December 1946 and
entered into force 12 May 1948*

Swiss ReCll£'il Ofjiciel, 1948, p. 547
France-Switzerland.' Convention relating to the terms of

compensation of Swiss interests in France in the nationalized
electricity and gas undertakings, signed 21 November 1949,
ent.red into force 22 December 1949

Switzerland: ReClleil Ofjiciel, 1949, p. 1953
France-UKo' Agreement relating to the terms of compensa

tion of British interests in nationalized gas and electricity
undertakings, 11 April 1951

UXTS, v. 106:3; 1:1456
Poland-Swcden: Protocol of Negotiations concerning the in

terests of Swedish physical or juridical person o in Poland,
signed 28 February 1947

Swedish TS, 1947, p. 131
Poland-UK: Exchange of Notes constituting an agreement

concerning compensation for British interests affected by
the Polish nationalization law of 3 January 1946, entered
into force on 24 January 1948

UNTS, v. 87:3; 1:1163

* Information prO\;ded by the Government of Czechoslovakia.
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c. AGREEMENTS PROVIDING FOR INDIRECT INDIVIDUAL

COMPENSATION

Denmark-Poland: Protocol No. 1 on Danish interests and
assets in Poland (with exchange of letters), 12 May 1949

UNTS, v. 87 :179; 1:1172

Mexico-Netherlallds: Exchange of Notes regarding com
pensation in respect of expropriated petroleum industrial
property, 7 February 1946

UNTS, v. 3 :13; 1:22

Mexico-UK: Exchange of Notes constituting an Agreement
regarding compensation in respect of expropriated petroleum
industrial property, 7 February 1946

UNTS, v. 6:55; 1:68

Mexico-USA.' Exchange of Notes constituting an Agreement
relating to the final settlement of claims of American na
tionals whose rights and interests in the oil industry of
Mexico were affected by acts of the Government of Mexico
subsequent to 17 March 1938, 25/29 September 1943

UNTS, v. 106 :265; II :345

Ita l.\'-Yllgoslavia.· Agreement (with exchange of notes) con
cerning Italian property rights in Yugoslavia, 23 May 1949

UNTS, v. 150:197; 1:1972

d. AGREEMENTS PROV1DING FOR LUMP-SUM COMPENSATION

B1!lgiulll-Hungary: Agreement concerning compensation for
nationalized Belgian and Luxembourg property in Hungary,
1 February 1955.**

Dell1nark-Poland.· Protocol No. 2 on Danish interests and
assets in Poland, signed 26 February 1953 and entered into
force 6 August 1953

UNTS, v. 186 :301; 1:2496

France-Bulgaria: Agreement with respect to the settlement of
the French financial claims on Bulgaria, signed on 28 July
1955 (published by Decree No. 59-361 of 27 February 1959)

Journal ofjiciel de la Ripublique fran,aise, 5 March 1959,
p. 2742

France-C:;echoslovakia: Additional agreement ':0 the French
Czechoslovak Agreement of 2 June 1950 with respect to the
indemnification of certain French interest in Czechoslovakia,
signed at Paris on 6 June 1956***

France-Hungary.' Agreement relating to certain French in
terests in Hungary and the implementation of certain pro
visions of the Peace Treaty, 12 June 1950**

France-Romania.' Agreement with respect to the settlement
of the financial questions pending between the two countries,
signed at Bucharest on 9 February 1959 (published by
Decree No. 59-439 of 11 March 1959)

Journal ofjiciel de la Ripublique fran,aise, 19 March 1959,
p. 3287

France-Yugoslavia: Agreement on the settlement of certain
French financial claims, signed at Paris on 2 August 1958
(published by Decree Ko. 59-654 of 5 May 1959)

Journal ofjiciel de la Ripublique fran,aise, 23 May 1959,
p. 5244

Norwajl-Hllllgary: Agreement on the settlement of Norwegian
claims against Hungary, 22 February 1957**

Swedcn-HllIlgary.· Agreement cunce~ing paymentslo, Swed
ish interests in Hungary, 31 :March 1951

Swedish TS, 1951, p. 146

Sweden-Poland.' Agreement concerning compensation of Swed
ish interests in Polan41, 16 November 1949

Swedish TS, 1950, p. 921

** Information provided by the Government of Hungary.
*** Information pr0vided by the Government of Czechoslo

vakia. (The text of the agreement is published in France by
Decree No. 59-668 of 5 May 1959, Journal Ofjiciel de la Ri
pllblique iran,aise, 28 1fay 1959, p. 5379.)



Swill:crland-Bulgaria: Agreement concerning the compensa
sation of Swiss interests, signed 26 November 1954 and
entered in force 10 :May 1955

Switzerland, Reeucil Offieiel, 1955, p. 521
Swilzerlalld-C=uhoslovakia: Agreement concerning the com

pensation of Swiss interests in Czechoslovakia, 22 December
1949

Switzerland, Rceudl Offieiel, 1950, p. 21
Swilzerlolld-Hr/llgar}': Agreement concerning the compensa

tion of Swiss interests in Hungary, 19 July 1950
Switzerland, Rcmcil Offieiel, 1950, p. i35

Swil=cr/alld-Polalld: Agreement concerning the compensation
of Swiss interests in Poland, signed 25 June 1949 and en
tered into force 1 July 1949

Switzerland, Rcelleil Officiel, 1949, p. 839
Swit=erlalld-Rolllallia: Agreement concerning the compensa

tion of Swiss interests in Romania, 3 August 1951
Switzerland, Recueil Offieiel, 1951, p. 832

Swil=erlmrd- Y llgos/ada: Agreement concerning the compen
sation of Swiss interests in Yugoslavia affected by measures
of nationalization, expropriation and restriction, signed 2i
September 1948 and entered into force 10 October 1948

Switzerland, Reclleil Officiel, 1948, p.995
UK-Bulgaria: Agreement relating to the settlement of fi

nancial matters, 23 September 1955
UNTS, Y. 222 :347; I :3039

UK-C=ec1Joslo~'akia: Agreement regarding compensation for
British property, rights and interests affected by Czechoslovak
measures of nationalization, expropriation and dispossession
(with interpretative minute), 28 September 1949*

UNTS, v. 86 :161; I :1157
UK-HulIgar~,... Agreement relating to the settlement of finan

cial matters, 2i June 1956**
UK-Pola~d:

Agreement relating to money and property subject to special
measures since 1 September 1939, 14 January 1949

UXTS, v. 83 :51; I :1101
Trade and Finance Agreement, 14 January 1949

UNTS, v. 83:3; I :1100
Agreement relating to the settlement of financial matters,
11 November 1954

UNTS, v. 204:137; I:2i55
UK-YlIgoslcrv;a:

Agreement regarding compensation for British property,
rights and interests affected by Yugoslav measures of na
tionalization, expropriation, dispossession and liquidation,
23 December 1948

UNTS, v. 81 :121; I :1068
Agreement regarding the terms and conditions of payment of
the balance of such compensation, 26 December 1949

UNTS, v. 87 :402; II :1068
USA-YlIgoslada: Agreement regarding pecuniary claims of

the United States and its nationals, 19 July 1948
UNTS, v. 89 :43; I :1208

2. Multilateral agreements

48. In the field of international agreements, the
matters with which this chapter is concerned are gen
erally regulated bilaterally. There are relatively few
multilateral agreements which are of direct relevance.
Furthernlore, their content covers a wide range of
subjects and, consequently, the frequency of treatment
of particular questions necessary to indicate common
ground or a common approach is lacking. The discus
sion of multilateral agreements is here, therefore, re
stricted to an indication of the provisions found in
certain particular cases.

* Information provided by the Government of Czechoslovakia.
** Information provided by the Government of Hungary.

49. The structure of the present sub-section follows,
in the main, that of the preceding part on bilateral
agreements. though with a lesser degree of specificity
as a result of the relatively small number of applicable
examples.

50. The treatment of multilateral agreements has
been largely restricted to modern agreements which are
presently in force. Agreements not yet in force are
referred to, however, if they are of particular relevance.

AGREEME:\TS REG1:LATI:-iG THE RIGHTS OF FORETGN NA

Tro:-iALS TO OWNERSHTP A:-iD EXPLOITATTON OF
NATURAL RESOURCES

a. Self-determination

51. The two draft International Covenants on
Human Rights contain in the draft Article 1 of both
the following provision:

"3. The right of the peoples to self-determination
shall also include permanent sovereignty over their
national wealth and resources. In no case may a
people be deprived of its own means of subsistence
on the grounds of any rights that may be claimed by
other States."8S

b. Provisions relatblg to the entry of foreign
enterprisesS9

52. In the Treaty concerning the Archipelago of
SpitzbergenOO of 9 February 1920 involving recogni
tion by the parties of the sovereignty of Norway over
the archipelago, the nationals of all Parties are granted
equal liberty of access and entry for any reason what
ever to waters. fjords and ports and subject to the
observance of local laws and regulations may carry on
there without impediment all maritime, industrial.
mining and commercial operations on a footing of
absolute equality.91 Under the same conditions they
must be admitted to the exercise and practice of all
maritime, industrial, mining or commercial enterprises
both on land and in the territorial waters.92 Ships and
nationals of the parties are also entitled to enjoy equaIly
rights of fishing and hunting in the territories con
cerned and their territorial waters,93 subject to certain
acquired rights and preservation measures.

53. In the European Convention on Establish
ment,M of 13 December ]955 concluded under the
auspices of the Council of Europe, each party under
takes to facilitate entry for temporary visits and to
permit free travel within the territory concerned,95

"United Nations Commission on Human Rights, Report of
the Eighth Scssion, E/2256, Annex I, pp. 44 and 46. For a
summary of discussion by the General Assembly of this draft
article, see A/AC.97/1, paras. 1-5. See also chapter IV, paras.
184-185 of this study concerning provisions regarding the
preservation of natural wealth and resources in various Trus
tee<hip Agreements.

!lll It is not within the scope of this scction to deal with ques
tions of treaty interpretation regarding any rights of entry
which may be implied from permission to engagc in various
activities, hold property or have access to courts of law.

""LNTS, vol. I, No. 41, pp. 8-19.
01 Ibid., Article 3.
.. Ihid.
.. Ibid., Article 2. .
~Europcan Treaty Series (ETS) No. 19. This agreement,

not yet in force, is to apply only to metropolitan territories
unless extended by declaration (Article 29) .

... Ibid., Article 1.
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and to facilitate prolonged or permanent residence of
nationals of the other parties,un Each party is, however,
entitled to exceptions based on ordre pl/blic, national
security, public health or morality or its economic and
social conditions, of which it is itself the judge on the
basis of national criteriaY7 It is also specifically provided
that national regulations concerning entry. travel and
gainful occupations of aliens arc atIected by the agree
ment only to the extent that they are inconsistent
with iLIIS Each party flirther undertakes to allow na
tionals of the other parties to engage in its territory
in gainful occupations on an equal footing with its own
nationals°o unless there are "cogent economic or social
reasons" for withholding authorization or the occupa
tion is reserved or restricted in a mannerlOO permitted
by the agreement.lOl

54. In the case of the European Communities,IO:l
certain rights of entry are involved in the grant of
freedom of movement within the Communitv concerned
to workers in certain industries103 and in the right of
establishment of nationals, including companies, of
;"Iember State=-, dealt with in connexion with the Eu
ropean Economic Community (EEC). In the latter
case, freedom of establishment includes the right to
engage in and carry on non-wage-earning activities.
and also to set up and manage enterprises and com
pat:ies.lO~ It does not include acti\'ities involving the
exercise of public authority or activities excluded or
specially treated in the case of aliens on grounds of
public order, safety and health.lO~

c. Pro'ZJis~'ons relating to (he treatment accorded
to foreign enterprises

i. In rupect of property, rigllts alld interests, and
activities

ss. In the Spitzbergen Treaty,108 the standard of
treatment provided for is complete equality between all
nationals of all parties. This applies not only to the acti
vities referred to, but also to the acquired rights of na
tionals of the partiesl07 and to the methods of acquisi
tion, enjoyment and exercise of the right of ownership
of property, including mineral rights. los Paid staff in
mining activities are also guaranteed the "remunera
tion and protection necessary for their physical, moral
and intellectual welfare".109 In this latter connexion,

"Ibid., Article 2 And see Article 3 for a statement of the
grounds upon which lawful residence may be terminated.

., Ibid., Protocol, Section 1.
'"' Ibid., Section I!.
... Ibid., Convention, Article 10.
100 E.g., public functions or occupations connected with na

tional security or defence; ibid., Article 13.
101 Ibid., Articles 11-14.
'''' European Economic Community (EEC) : UNTS, \'01. 298,

Xo. 4300. p. 11; European Coal and Strel Community, ECSC) :
l'XTS. vol. 261. Ko. 372fJ. p. 140.

'" EEC, Article 4S; ECSC, Article 69. It is to be noted that
progr~..ssive achievcment in a transitional period may be in
voh'cd and that regulatory decisions by certain organs may be
required. See paras. 120 and 121 below for effective dates of
the;;e agrecments and for transitional arrangements.

lOO EEC, op. cit., Article 52.
"" Ibid., Articles 55 and 56.
"" See ncte 90 above,
'''' Ibid., Artide 6.
"" IOid., Article i.
"" Ibid., Article S.
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the Economic Agreement of Bog('~i. (1948) 110 pro
vides that just and equitable treatment should be ac
corded to all personnel, national and foreign, with
respect to cmplo} ment and the conditions tlwreof.lll

56. In the European Convention on Establishment,
the standard of tn:atment in respect of the possession
and exercise of private rights, whether personal rights
or rights relating to property, is national treatmenLll:l
However, on grounds of national security or defense,
the acquisition, possession or use of any categories of
property may be reserved to the nationals of the Party
concerned or special treatment applicable to aliens gen
erally may be applied.ll 3 Furthermore, restrictions in
force at the eventual date of entry into force of the
Convention do not have to be immediatelv abolished
and fresh restrictions may be apI.lieri for' imperative
reasons of an economic or social character.ll~ Similar
exceptions apply to the exercise of gainful occupations
referred to in paragraph 53 above.

57. In the peace treatiesll~ concluded in respect of
the Second \ \.orld \\'ar, provisions appear regarding the
treatment of nationals of the "Lnited :\ations". Similar
provisions appear in the State Treaty for the re
establishment nf an independent and democratic Aus
trialHl of 15 ;:"Iay lQ55. These particular provisions of
the treaties were limited in duration and have now
expired. but reference to them is included in this section
as they are examples of provisions intended to apply for
a certain period pending the conclusion of commercial
treaties or agreements with the State concerned. The
general standard of treatment provided is national and
most-favoured-nation treatment, subject to reciprocity,
with regard to all matters pertaining to commerce, in
dustry, shipping and other forms of business activity.ll7
Another example refers to national treatment with
respect to natural and juridical persons and their in
terests, such treatment to include matters pertaining
to the levying and collection of taxes, access to the
courts, the making and performance of contracts, rights
to property (tangible and intangible), participation in
juridical entities constituted under the local law and
generally the conduct of all kinds of business and pro
fessional activities.us

SS. In the case of the establishment of the European
Economic Community, with institutions having powers
over the member States and their nationals, the stand
arcl of treatment provided is related to the gradual
abolition of restrictions in all member States. For this
purpose, general programmes or, alternatively, direc
tives are required to he laid down by one of the institu
tions acting by means of a specified majority or
unanimity.llo Priorities may be established, for ex
ample, with regard to the acquisition and exploitation
of real property in one member State by the nationals

UO Kot yet in force. For a review of the pro\'isions of this
Agreement, see Pan American Union, Department of Inter
national Law, Jfanltal of IlIter-Ameri,aI~ RelaliollJ, Wash
ington, 1953.

ut Article 23 (op. cif., p. 10i). See also p:-.ra. 60 below re
garding treatment of enterprises and investments tinder this
Ag'reement.

wETS, No. 19, Article 4.
UI Ibid., Article 5.
W j/,id., Article 6.
w For the purpose5 of this section, the peace trel.tie! are

treated as multilateral agreements, even though parts of them
might be regarded as multipartite but bilateral.

no l:NTS. vol. 217. p. 223.
U7 E.g., UKTS, vol. 42, p. 67; l:XTS, ....01. 217, p. 285.
111 UNTS, vol. 136, p. 45.
111 UNTS, vol. 298, No. 4300, p. 11, Article 5-4.



of another or to activities where the freedom of estab
lishment would constitute a specially valuable con
tribution to production and trade. In the case of thl:
European Atomic Energy Community (p:uratom) ,1:0
particiFation by a third country, internatIOnal of/;am
zation. or national of a third country in the management
of a Joint Enterpri:>c requires unanimou.s approval by
an institution.1:!1 In thc case of the ~rultllateral Treaty
on Free Trade and Central American Economic In
tecrration (1958) 1:!2 the standard of treatment applicable
to"nationals of the parties in connexion with the or~ani
zation or management of or participation in production,
commercial or financial undertakings is national treat
ment (Article XVII).

ii. hI respect of takillg of propcrty alld CfJlIlpCllsatioll

59. The Spitzbcrgen Treaty provides that "expr~

priation mav be resorted to onlv on grounds of publIc
utility and - on payment of proper 'compensation".123
The European Convention on Establishment provides
that "nationals of any Contractin", Party shall be en
titled. in the event of expropriation 0: nationalization
of their property by any other Party, to be treated at
least as favourabh' as the nationals of the latter
Party."124 :\ furth'er example is that "no one shall
be dcprivC'd of his possessions except in the puLlic
intere~t and subject to the conditions provided for by
law and by the general principles of international
law."125 Gnder the Economic Agreement of Bogota,
the treatment to be provided is expressed in the follow
ing terms:

"the States shall take no discriminatory action against
investments by virtue of which foreign enterprises
or capital may be deprived of legally acquired prop
erty rights, for reasons or under conditions different
from those that the Constitution or laws of each
country provide for the expropriation of national
projlerty. Any expropriation shall be accompanied
by payment of fair compensation in a prompt, ade
quate and effective manner."I26

iii. In respect of capital illvestmellt

60. In the Economic Agreement of Bogota, specific
reference to the question of capital investment is made

""l'NTS. yo1. 298, No. 4301, p. 16i.
1%1 Ibid., Article 4i.
,.. See Report of the Celltral AmericG11 Ecollomic Co-opl:ra

lioll C011l17littu, Vnited Kations publication, Sales No.:
58.I1 G.3.
=LXTS, YOI. 1, No. 41, pp. 8-19. Article i.
ill ETS. No. 19, Article 23. This provision is without

prejudice to Article 1 of the Protocol to the Convention on the
Protection of Human Rights and Fundamental Freedoms
(1952) (ETS. No. 9).

1:0 The Protocol to the Convention on Human Rights and
Fl1nrlamental Freedoms, 20 Mar. 1952 (ETS, No. 9), Article 1.

". Pan American Cnion, "p. cit., p. 103 (Article 25).

in the form that foreign capital shaH receive equitable
treatment. This is accompanied by an undertaking
that unjustified, unreasonable or discriminatory meas
ures shall not be taken that would impair the legally
acquired rights or interests of nationals of other coun
tries in the enterprises, capital, skill, arts or technology
they have supplied. Furthermore, no unjustifiable re
strictions upon the transfer of such capital and its
earnings shall be impo~ed. Subject to thes~ guarantees,
the Agreement provides for the effectiveness of local
laws and the rig-ht of States to establish measures to
prevent "foreign investments from heing utilized
directlv or indirectlv as an instrument for intervening
in national politics or for prej udicing the security or
fundamental interests of the receiving countries."127
Standards may be laid down with respect to the extent,
conditions and terms upon which future investment
may be permitted.

61. The Agreement on Free Trade and Central
American Economic Integration provides fur national
treatment with regard to capital investments. In the
case of Euratom, provision is made for the encourage
ment of investment in the nuclear field,12s and for
discussion with an institution of the Community con
cerned of certain investment programmes. 12U However,
in cases where a joint enterprise is constituted, the
participation of a third country, international organi
zation or national of a third country in the financing
of such an enterprise requires a unanimous vote of one
of the institutions.13G In the case of EEC, restrictions
on the movement of capital belonging to persons resi
dent in member States shall be progressively abolished
together with discriminatory treatment based on the
nationality or place of residence of the parties or on
the place in which capital is invested. Action by an
institution of the Community is rer!uired in connexion
with such progressive abolition. l3l The highest possible
degree of liberalization of exchange policies regarding
movement of capital between member States and third
countries is also intended.132 Protective measures in
respect of movements of capital may, however, be
taken in certain circumstances.133 In the case of the
European Coal and Steel Community (ECSC), the
High Authority of the Community may give guarantees
to loans obtained outside the Community and may in
certain circumstances prohibit an enterprise from resort
to funds other than its own.134

... Ibid., (Article 22). See also the Economic Declaration of
Buenos Aires of 195i (World Economic Situatioll, E/3202)
regarding the adoption of measures to facilitate the aCfjuisition
of and trade in capital, machinery, raw materials and techniques
and the encouragement of investment.

"'" UXTS, vol. 298, No. 4301, p. 167, Article 40.
"" Ibid., Article 43.
= I"id., Article 47.
U1 CNTS. vol. 298, No. 4300, p. 11, Articles 67 and 69.
L" II,id., Article 70.
"" I"id.. :\rticle 73.
"" eXTS, vol. 261, ?\o. 3i29. p. 140, Article 54.

B. Treaty rights of States in foreign territory pertaining to natural resources

62. The discussion in the ensuing paragraphs covers
a variety of arranf{ements involving a restriction of ter
ritorial sovereignty in the interests of the more ef
fective and efficient exploitation of natural resources
and in the interests of the people of the territories
concerned. The term "territories" is used here in its

broadest geographical sense and. initially, bears no rela
tion to political boundaries. It is precisely because
territorial interests may cut across the boundaries of
sovereign States that international agreements have
been concluded to provide a means of solving certain
problems that have their source in some of the con
cepts of territorial sovereignty.
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63. Treaty rights thus enjoyed by a State or States
in the territory of another State or States are localized
in the sense that the rights are granted for certain
purposes in particular parts of the territory of the
grantor State (s). They include transit rights, mining
rights, rights in connexion with the construction of
international pipelines and water rights.

1. Transit rights

a. BILATERAL ARRANGE:\!ENTS

64. The rights discussed here are largely those
created as a result of changes in territorial boundaries.
They typically cover transit rights on rail or road
routes which, as a result of boundary changes, cross
the territory of a second State, though essentially serv
ing one State only. Similarly, a route between two
States may, as a result of such changes, transit a
short stretch of the territory of a third State without,
however, serving the economy of the latter.

65. A number of examples may briefly be cited
here. Thus, the main route between Schaffhausen and
Zurich, Switzerland, crosses a stretch of the territory
of the Federal Republic of Germany. The route is,
however, operated by the Swiss Federal .Railways and
trains not stopping on German territory are exempt
from all customs regulations, and so forth. Similar
arrangements cover Czechoslovak and Polish railway
lines which pass over short stretches of the other
State's territory;l35 the line between Aleppo (Syria)
and ~losul (Iraq), which crosses and recrosses the
Svrian-Turkish border; and the line between Niirala
a~d Parikkala (Finland), which runs over some eighty
five miles of USSR territory through Syviioro and
Viirtsilii.136

66. Special regulations cover Greek and Turkish
transit traffic respectively on the main railway line
between Svilengrad (Bulgaria) and Istanbul which
crosses a short stretch of Greek territory before reach
ing the Turkish city of Edirne. The line then recrosses
to Greece near Pythion and thereafter re-enters Turkey
at Uzunk5prii,137

67. It may be noted that the Treaty of Peace with
Italy (Paris, 10 February 1947) provides, in advance,
for a transit right with respect to a French railway
line between Brian<;on and 1Iodane, via Italian ter
ritory near Bardonncche (Bardonecchia) in the event
that such a line is built.13s The line would be operated
by the Italian State Railways.

68. Generally similar in character to the rights dis
cussed here is the arrangement under which Switzer
land is granted special rie;hts with respect to the road
linking the joint Basle-Mulhouse airport of Blotzheim

l.3S See for instance, UXTS, vol. 84, No. 1141, p. 34.
"'" See Agrammt Bet'awn FinlQlld alld the Union of Soviet

Socialist Republics cOllcerllillg Trackage Rights all the USSR
Railways for Goods Traills of the Fimlish Railways, 14 Sept.
1956, UNTS, vol. 255, p. 37i.

1Ir. See Gelleral Greco-Turkish Rl!gulatiolls for the Applica
tion of the Pro'visions of Artiell! lOi of thl! Treat;,' of Lausalllle
Regarding Traffic on the Railway Li/ll! bl!f<:t'CCII the Greco
Tflrkish Frolltier near Pythiol1 alld the Grcco-BII!garia'l
F"o,ltier llear S<:>ilengrad, 25 Xove:nber 193i; LXTS, vol. 145,
No. 4543, p. 138. The regulations permit, in t.·r alia, free passage
over intervening Greek Territory for traffic between two
Turkish points and over intervening Turkish territory for
traffic between two Greek points.

""UNTS, vol. 49, p. 132, Article 8.
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(France) with the city of Basle. Travellers to Basle
arriving at that airport are exempt from French frontier
formalities in respect of the ground journey to the
city.13:!

69. A specialized h'oe of transport right is en
visaged under the treat}: bdween Italy and Switzer
land concerning the construction of the Simplol' Tunnel
(1895).140

70. Geographical peculiarities as well as operational
considerations made it desirable to entrust the opera
tion of the entire line bchveen Brigue and Domodos
sola to one railway company, although the border
between the two States crosses the line inside the
tunnel. Under the treaty, provision was made to en
trust, under bilateral concession, operation of the line
to a Swiss private company which would have certain
privileges on Italian soil. After enumerating these, the
treaty states:

"The Sovereign rights of the two States regarding
the railway on their respective territory shall not
be restricted in any further respect." (Article 18)

71. It might be noted that, when the Swiss Federal
Railways took over the private concessionaire men
tioned above, they also succeeded to the rights attaching
to the line in question.

72. General transit ,"ights constitute, in certain
cases, an essential factor of sovereignty over natural
resources if that sovereignty is interpreted to include
the right freely to dispose of those resources or their
derivative products. These cases primarily concern the
access to the world's trade routes of the land-locked
countries, discussed from the international legal point
of view in the preceding sub-section. In addition, how
ever, there are cases in which countries cannot, for
reasons of climate or topography, :nake use of their
own sea-coasts or even harbour facilities and are thus
dependent on transit facilities through second States
in order to have access to world trade routes. It is
proposed to disctlSs here two major specific instances
of major economic impartance in which these considera
tions apply and where international rights of transit
have been created by treaty.

i. SwcdclI-Xorwa.\'

73. The important iron ore deposits of Northern
Sweden (Kiruna and Giillivare) lie roughly half-way
between the Swedish port of Luleii., on the Gulf of
Bothnia, and the Norwegian seaport of Narvik. Lulea,
however, is icebound in winter and the passage through
the Baltic to the open seas is relatively cumbersome.
Narvik, on t:1e other hand, is open to navigation all
vear and has direct access to the Atlantic. As a result,
~ major portion of Swedish ore traffic is carried over
the Ofoten (or Lappland) Raihvay to Narvik.

74. Free transit over the line is guaranteed under
the Convention Regarding Transit Trafficl41 which
forms part of the Treaties and Conventions Rtgarding
the Dissolution of the Swedish-Korwegian Union
(Stockholm, 26 October 1905). The Convention con
firms (Article 7) the contract for the transport of
minerals of 11/7 October 1898 between the Norwegian

"'" Franco-Swiss Convention of 4 July 1949, cited in Guggen
heim, Traite de Droit international public, vol. 1, p. 400, note 3.

110 Martens, 2nd series, vat. 28, p. 35.
111 :Martens, NRGT, 2nd Series, vat. 34, pp. 708-710.



State and the Luossavaara-Kiirunavaara Company
establishing special freight rates for a contractual
quantity of ore to be transported over the Ofoten
Railway.

11. Collgo-Portllgllcse Angola

the Pakistan railways to the proposed railheads of the
Afghanistan railways, and for the creation of an
Afghan transit area in the port of Karachi. Pakistan
further undertakes to meet in full the requirement for
freight cars for transit traffic on the two principal pro
posed rail routes. Interim arrangement" concerning
truck traffic are also included.

iii. Afghanistatl-Pakistan*

is. Under an Agreement concluded in 1958, Af
o-hanistan (a land-locked country) and Pakistan grant
~nd guarantee each other freedom of transit to and
from their territories, without distinction as to flag
of vessels, place of origin, departure, etc., or ownership
of goods, vessels and other means of transport. Transit
traffic is exempted from all duties, taxes or charges
other than transport charges and costs of services
rendered. Provision is also made for the extension of

~ Information provided by the Government of Afghanistan.
lU L~TS, vol. 71, Xo. 1682, p. 430.
"s The economic importance, in quantitative terms, of the

arrangement;; noted here is illustrated by the following figures:
In 1958, 43·t302 metric tons, or 28.4 per cent of the total
export;; of the Congo passed through the port of Lobito
I Angola), This part of the country's exports was represented
largely by minerals--<:hiefly copper. In over-all terms, 45 per
cent of the Congo's exports and 32 per cent of its imports in
1958 pa;;sed through foreign ports: Lobito (Angola): Beira
(Portuguese East Africa); Pointe Xoire [Congo (Brazza
ville)]: Dar-es-Salaam (Tanganyika); and 1fombasa (Kenya).
rChamhre des Repre,entants, Rapport sur I'Adlllillistratio,~dll
Congo Beige pendant I'allllee 1958, Brussels, 1959, p. 222.]

In the case of ~orthern Rhodesia-a land-locked country
all export, of minerals are ::hipped through ports in adjacent
countries. Copper rail shipments in 1958 were as follows:

Shorl Ions

75. The vast copper deposits of the Congo (Leopold
ville) lie in the Haut-Katanga region in the southern
part of the territory. While the Congo has a seapon at
Matadi, on the territory's north-west coast, this is
several thousand miles away from the copper mines
and access to it requires transshipment from river
vessel to railway at Leopoldville. On the other hand,
the seaport of Lobito in Portuguese Angola is only
some 1,200 miles from the copper mines.

76. In 1927, Belgium and Portugal concluded a
Convention regarding the Katanga Traffic through the
Port of Lobito and the Benguela Railway,H2 by which
Portugal granted Belgium transit through Angola for
all persons, mails, goods and rolling stock, free of all
transit fees, delays, restrictions, or pecuniary guaran
tees; in addition, Belgian vessels embarking or dis
embarking goods and passengers to and from the
Congo were guaranteed treatment equal to that ac
corded to Portuguese vessels.

77. Essentially similar transit arrangements govern
the important copper traffic between Northern Rhodesia
and the ports of Beira and Louren<;o ::\Iarques (Por
tuguese East Africa).143

vi. Laos-ReplIblic of Viet-.Yam**

lV. Afghanistan-Union of So'Z:iet Socialist Republus

79. Under an AgreementlH dated 28 June 1955,
Afghanistan and the USSR grant each other free
transit of goods under the "conditions governing the
transit of goods of any third country" through the ter
ritory of the party concerned, free of duties, taxes or
any charges other than those relating to the handling
and forward;ng of goods in transit.

v. Laos-Thaila1Id**

84. 1.:nder an Agreement dated 10 October 1959,
Laos is granted transit rig-hts through Cambodia over
the routes Sihanoukville-Phnom Penh-Laotian points,
and Viet-Xam to Laos via Stungtreng (by road) ; and
Phnom Penh-Stungtreng-Veunkham (river route).
Reference is again made to the Barcelona COl1\'en
tion of 1921. Traffic is to be carried bv vehicles of
both States; provi5'ion is also made for the establish
ment of mixed Cambodian-Laotian carriers which
mi~ht obtain a monopoly for the carriage of transit
goods via Sihanoukville.

V11. Laos-Cambodia**

82. Under an Agreement dated 11 June 1959, Laos
is granted transit rights through the Republic of Viet
Nam over the routes Tourane-Lao-Bao-Tchepone
Laos and Saigon-Loc Xinh-Vientiane (by road) ; and
Saigon or Tourane to Laotian points via Dong Ha,
Lao-Bao (road/rail route).

83. The transport arrangements are carried out by
carriers of both States, the modalities being those set
forth in the Barcelona Convention.

80. Under an Agreement dated 22 July 1959, Laos
is granted transit rights through Thailand over certain
specified routes, as follows:

By rail: Bangkok-Xongkai; Bangkok-Ubol;
By road: Xongkai-Vientiane; Ubol-~akon Panom;

Ubol-:'Iuk daharn; and L'bol-Pibul Mang
saharn-Muong Kao-Pakse.

81. The transit modalities are those set forth in the
Barcelona Convention of 20 April 1921. The transport
arrangements through Thailand are carried out by the
Express Transport Org-anization of Thailand, while
road transport between Thai and Laotian transit depots
is carried out by both Thai and Laotian transport
undertakings.

2,380

156,033
193,448
52.298
12,616

To Reira (Portuguese Ea<t Africa) .
To Lourem;o 1farques (Portuguese East Africa)
To Lobito (Angola) .
To the Cnicn of South Africa .
To p0ints in Federation of Rhodesia and Xyasa-

land .

TOTAL 415.i75

[~orthern Rhodesia, Chamber of 1fines, Fcar Book 1958,
table 14, p. 35.]

** Information provided by the Government of Laos.
,,. L:XTS, vol. 240, Xo. 3407. p. 254.
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viii. Chile-Bolivia*

85. Transit facilities for traffic to and from Bolivia,
a land-locked country, were initially granted by Chile
under the Treaty of Peace, Friendship and Commerce
of 1904,14:1 under which Chile undertook to build a
railway from the port of Arica to the Alto de la Paz,
vesting the Bolivian section of the line in Bolivia after
a period of fifteen years from the date of completion
(Article 3). Chile recognized in favour of Bolivia,
and in perpetuity, "the fullest and most unrestricted
right of commercial transit through its territory and
ports on the Pacific." (Article 6). Traffic of each party
was to be accorded most-favoured-nation treatment in
the other party's territory (Article 8).

86. The financial modalities relating to Bolivian
Chilean transit traffic were established in 1908,146 while
detailed regulations concerning Bolivian commercial
traffic through Chilean territory were laid down in
the Convention on Commercial Traffic of 1912141 and
the Convention on Transit Traffic of 1937.148

87. The Declaration of Arica of 195314ll stated,
inter alia, that all goods in transit through Chilean ter
ritory en route to or from Bolivia were to be con
sidered to be under the exclusive jurisdiction of the
Bolivian customs authorities from the time they were
handed over by the Chilean authorities.

ix. Chile-PerH.

88. In the context of a territorial settlement arising
out 0 f the War of the Pacific (Peace Treaty of 1883),
the provinces of Arica and Tacna were, by Treaty
of 3 June 1929, divided between Chile and Peru, with
Chile retaining Arica. The Treaty included, inter alia,
provisions for the free transit of goods and persons
between the port of Arica and Tacna. The modalities
relating to such traffic were established by two con
ventions* signed in December 1930YiO

b. MULTILATERAL ARRAXGEMENTS} WITH SPECIAL REF
ERENCE TO THE POSITION OF LAND-LOCKED COUNTRIES

89. At its eleventh session, the General Assembly
of the United Nations invited15l :r-.Jember States to give
full recognition to the needs of land-locked :Member
States in respect of transit trade and "to accord them
adequate facilities in terms of international law and
practice in this regard", with emphasis on future needs
as a result of the economic development of the coun
tries concerned.

90. The "Cnited Xations Conference on the Law
of the Sea (1958) adopted a Convention on the Ter-

* Iniormation provided by the Government of Chile.
'''' Tratl1d<ls, Com:e/lcio/les )' Arreglos I nter/laciollales de

Chile, Tratado de Paz, Amistad y Comercio entre Chile y
Bolivia, 20 October 1904. See also Ullited Xatiolls CO/lferc/lce
all the La7.t' of the Sea, Official Records, vol. r, Doc. A
CONF.13i29 and Add.l, pp. 316-317.

,.. Ibid., Protocolo sobre Garantias Ferroviarias. entre Chile
y Bolivia, 26 },[ay 1908.

Hr Ibid., Chile-Bolivia, Convenci6n de Td.fico Comercial,
6 Aug. 1912. See also Cnited Nations Conference on the Law
of the Sea, op. cit., p. 317.

aB Ibid., Chile-Bolivia, Convenci6n sobre Trinsito, 16 Aug.
1937.

,.. Ibid., Chile-Bolivia, Declaraci6n de Arica, 25 Jan. 1953.
= Tmtados, COII.,tllciolles }' Arreglos IlIterllaciollal<'s de

Chile, Chile-Peru, Convenio para el Tramito de Pasajeros
entre Tacna y Arica, 13 Dec. 1930; Chile-Pertt, Convenci6n
sobre Transito de :'Iercancias y Equipajes entre Tacna y
Arica, 31 De.:. 1930.

= Resolution I028 (XI), 20 Feb. 1957.
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ritorial Sea and the Contiguous Zone and a Convention
on the High Seas.1:12 Article 3 of the latter Convention
provides that

"1. In order to enjoy the freedom of the seas on
equal terms with coastal States, States having no
sea-coast should have free access to the sea. To this
end States situated between the sea and a State
having no sea-coast shall by common agreement with
the latter and in conformity with existing inter
national conventions accord:

"(a) To the States having no sea-coast, on a
basis of reciprocity, free transit through their ter
ritory; and
"(b) To ships flying the flag of that State treat
ment equal to that accorded to their own ships, or
to ships of any other States, as regards access to
seaports and the use of such ports.
"2. States situated between the sea and a State

having no sea-coast shall settle, by mutual agree
ment with the latter, and taking into account the
rights of the coastal State or State of transit and
the special conditions of the State having no sea
coast, all matters relating to freedom of transit and
equal treatment in ports, in case such States are not
already parties to existing international conventions.
91. The right of a non-coastal State to enjoy the

freedom of, and to sail ships under its flag on, the high
seas is also laid down in Articles 2 and 4 of the Com'en
tion. Under Article 14 of the Convention on the Terr:
torial Sea, all States whether coastal or not, enjoy tlw
right of innocent passage through the territorial sea.

2. :Mining rights

92. In so far as State rights are concerned, provi
sions of international agreements relating to mining
are in the nature of consentment to certain restrictions
on territorial sovereignty rather than the grant of posi
tive rights.

93. Thus, the frontier agreement, between Nonvay
and the USSR (1949) 153 provides that mineral deposits
near the frontier line may not be so prospected or
worked as to harm the territory of the other party
and that, in a belt of specific width on either side of
the frontier line, such work shall ordinarily be pro
hibited and shall be permitted only in exceptional cases
by agreement between the competent authorities of the
contracting parties.

94. States wishing to facilitate mining along their
borders have sometimes concluded agreements to fix
a mining boundary for underground operations inde
pendent of their surface frontier line. The legal effects
of the relation between the ownership of the mine and
ownership of the land together with rights ill rem
pertaining thereto, and in particular claims for damage
caused by mining operations, are governed by the laws
of the State in which the parcel of land is situated.1:l4

"" Cnited Katiolls COllferellce all the Law of the Sea, Of
ficial Records, Cnited Nations publication, Sales Xo.: 58.VA.
vo1. H, pp. 132-139 (A/CONF.l3/L.52 and 53).

=UXTS, vo1. 83, No. 1112, p. 345.
1M Netlzcrlallds-Fcdeml Republic of Germany, Treaty fixing

a mining boundary between the coalfields situated to the east
of the Netherlands-German irontier, signed Oil 18 Jan. 1952
and ca....e into iorce on 30 July 1953, Article IV (5) (CXTS.
.."I. 1i9, No. 2364. p. 160); Setherlallds-Bdgiu1ll. Treaty fixing
a mining boundary between the coal mines situated along the
Meuse on both sides of the frontie .., signerl on 23 Oct. 1950
and came into force on 11 July 1952, Article 5 (e), (UNTS,
vol. 136, No. 1831, p. 42).



3. International pipelines

95. The international transport of resources by
pipeline (primarily petroleum products, although other
mineral resources are likely to come into the picture
in the not too distant future) comes under a variety
of regimes, depending- larg-ely upon the governing eco
nomic factors, Thus wc fmd pipeline regimes that are
gO\'crned by international treaty, by series of national
concessions and, tinallv by national common-carrier
leg-islation.1M Concessi(;n r{.girnes apply in the cases
(especially in tbe :'liddle East) in which the pipeline
is the property or an atliliate of a petroleum company
and exclusively carries that company'!> products.

96. States have concluded bilateral agreements either
for economic cll-operation to the advantage of both
contract ing parties or for dcfense purposes, to under
take the' construction of petroleum pipelines which
cross national boundaries.l:il1 \Vith respect to economic
developmt'l1t, an agreement15i concluded between
Brazil and Boli\'ia provides that both parties an: to
co-operate in the preliminary work of surveying, pro
specting and drilling operations with a view to deter
mining the true industrial value of the petroleum
deposits in certain regions of Bolivia. Such operations
are carried out by joint undertakings of the two
States, constituted according to the legislation in force
in t.ach State. The companies so formed are required
to send the petroleum produced to supply the market
of Brazil only when the needs of domestic consump
tion of Bolivia have been satisfied. Where the produc
tion of oil fields warrants it, Bolivia undertakes to
grant to joint undertakings of the two States (to the
exclusion of any others) concessions for the construction
and surveying of petroleum pipelines, and Brazil agrees
to extend every facility for the construction of the
said pipelines and, if the need arises, permit them to
pass freely through its territory. It is further provided
that petroleum and petroleum derivatives originating
in one party which are exported through the other
party shall enjoy the fullest facilities of free transit in
accordance with accepted international practice and the
treaties in force between the two countries.

97. An agreement* concluded between Chile and
Bolivia in 1957,15s provides for the construction of an
oil pipeline from Bolivia to the Chilean port of Arica,
along the general route of the La Paz-Arica railway.
The construction. operation and maintenance of the
line is to be in tIle hands of the Yac:mientos Petroli
feros Fiscales Bolivianos (YPFB), a Bolivian Govern
ment organization. The agreement provides for the free
movement of construction materials and equipment for
the line between the two countries and also for the

;. Information provi<jed by the Government of Chile.
]M This type of regime treat, a pipeline as a national com

mon carrier of whichever country the section in question is
situa:ed in. For a theoretical discussion of this and related
questions, see Legal Pr,,~·isi,lIlS for the SuNI)' of Selllral Gas
Ihrough lnlt'rl:ali,lnal Pi/dines; Economic Commission for
Europe, Ad Hoc \\'orkin!::" P;:rty on Gas Problems, GAS/
\\'orking Paper Xo. 43, 23 Feb. 1959.

ml Fra::il-Rtlli;:'ia, Agreement on the exportation and use of
Bolh'ian petroleum. signed on 25 Feb. 1938 and came into
force on 15 Sept. 1938 (l.':\TS, vo!. 51, Ko. 192. p. 236).

157 For a multilateral agreement on international pipeline
which has not come into force, see Hudson, llllentoliollol
Lc.qislalioll, vol. VIII, p. 623.

"'" Tralados, Con;:'Clleiollcs y Arreglor bllemaciolloles de
Chile, Chile-Bolivia, Acuerdo sobre el Oleoducto de Yaci
mientos Petroliferos Fiscales Bolivianos de Sicasica-Arica,
a '!1 paso por Territorio Chileno, 24 Apr. 1957.
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permanent stationing of maintenance equipment and
personnel on Chilean territory.

98. Chilean land rights for the line are conceded
to YPFB for the duration of the line's operation and
the Government of Chile may authorize YPFB to
purchase land fllr the pipeline terminal, storage tanks
and other installations, as well as housing for its per
sonnel, in the .:\rica Department. Chile may request
YPFB to establish junction points for branch pipelines
at points to be determined.

99. In some agreementsl59 concluded between the
United States and Canada for defence purposes, the
Government of the "United States undertook to con
struct, own and operate oil pipelines passing- throug-h
the territon' of Canada. The following were among the
conditions indicated in the agreements concerned: (1)
all land or interest in land required for the right-of
way of the pipelines, and for access roads, was acquired
by'and remained in the title of Canada which granted
to the United States an casement for and the use of
access roads to the pipelines; (2) ownership of the
pipelin('s and auxiliary installations remained with the
United States pending termination of the arrangement,
at which time the "Cnited States was to r~move the
pipelines from the right-of-way, restoring the right
of-waY to its original conditions as far as it was
practicable and re;sonable to do so in the opinion of
Canada; (3) any contractors awarded a contract for
the construction of the pipelines were required to give
preference to qualified labour of Canadian nationality
for such construction in Canada; (4) nothing- in the
agreements concerned derogated from the application
of the domestic law of Canada in its territor\'. The
final transfer of the Canol pipelines from the United
States to Canada was concluded on 31 March 1960.

4. VVater resources

100. By their very nature. water resources common
to two or more States constitute a realm that is well
suited to regulation and control by international agree
ments. In many major instances lower riparian States
exercise control over the headwaters and/or sources
of that river situated in the territory of another State.
Clearlv, in areas where water supply is problf'matical,
a chaiJO"e in the volume or timing of a seasonal flow

~ .. ~ .'
can affect the VItal lllterests of the lower npanan.

101 Thus bv Treatv of 15 Mav 1902, Ethiopia
undertook not' to'permit the construction of any w<?rks
on the Blue Nile. Lake Tsana or the Sobat RIver
which "would arrest the flow of their waters into the
Nile" except in agreement with the Governments. of
the United Kinadom and of the Sudan.160 EgY'ptJan
consent to the ~nstruction of works on the Ni.le in
the Sudan or in countries under British administration
was an essential feature of the ag-reement contained
in the exchange of notes of 7 l\fay 1929 between Egypt
and the United Kingdom.161

'"" L'SA-Canada. Agreement relating to the Haincs-Fairbanks
oil nireIine in,talIation, ,it?;ner! and came into force on 30 June
1953 (l.'XTS, vo1. 206, Xo. 2786, p. 93) ; USA-Canada, Agree
ment relating to the est3.blishment of a petroleum products
pipeline in :\ewfoundland. signed anrl came into force on 22
Sept. 1955 (2::6, UXTS, No. 3632, 227). Cf. Agreements be
tween the rSA and Canarla relating to the Canol Project
(UXTS, vo1. Q9. 1\05.276-282, pp. 223-285 and UNTS. vo!. 11,
Xo. 172. p. 325).

,.. Martens, NRGT, 3rd Series, vo1. 2, pp. 826 and 827.
"" UNTS, VD!. 93, No. 2103, p. 43.



102. In implementation of this agreement, the
United Kingdom submitted for Egyptian approval
plans for the construction of a dam at Owen Falls
(Uganda) on the upper reaches of the White Nile.
Joint construction arrangements made included a provi
sion for the representation of Egyptian interests at the
dam site by a resident Egyptian engineer, who would
control the volume of water to be discharged through
the dam.16:! A concurrent scheme to raise the water
level of Lake Victoria, to serve Egyptian irrigation
needs, would be financed by Egypt.163

103. The Treaty of Peace with Italy (Paris, 10 Feb
ruary 1947) provides for technical guarantees in re
spect of the supply of hydroelectric power and water
supply to It:!ly from the !\Iont Ceni,; Lake area and
Tenda-Briga (Tende-Brigue) district ceded to France
under the Treaty.164 The Treaty states that the rates
of flow andlor production supplied shall be such as
Italy may require. IllS Similarly. with respect to the
water supply of Gorizia, the Treaty provides for the
regulation of certain related services by Italy and
Yugoslavia. respectively, with respect to the water
supply for the city allocated to the other State.loo

10+. States have agreed to certain restrictions on
their exercise of sovereignty within their territorial
waters. Thus, many treaties wncerning water rights,
pro\'ide that, while each party has absolute right with
respect to works undertaken by it in its territory, such
as irrigation or the development of electric power, it
should operate in such a manner as not to cause
material damage in the territory of the other party.167

105. In some ca~es.l()S States have taken joint action
and set up joint bodies for the supervision and execu
tion of works in connexion with the utilization or regu
lations of waters in their common interest. The parties
undertake, each within its own territory, to comply
with the recommendations of the ioint bodY to ensure
the maximum utilization of their border w~ters, or to
make arrangements to prevent interference with the
regulations of their border waters.

106. l.'"nder an agreement con,ernine: apportion
ment between the parties of the ri.e:hts to utilize the
\vater-power of their frontier river,l6G each party per-

* Text I'rovHed hy the Government of Pakistan.
,.. eXTS, vol. 221i. Xo. 31?2. p. 273.
ll13 eXTS, vol. 207. Xo 2:-:10, I' 277.
lM t:XTS, vol. 49, Xo. 747, p. 132, Article 9.
"" ["id., pp. 1RO-l~, Annex rH.
"" [hid .. "I'. 185 and 186, Annex V.
1ST See "Legal Aspects of the hyrlrClelectric rle\"elojlment of

rivers and lakes of common intere<t", E/ECF /131).
,.. E.g'., Syr:a-]('rdCIII, Agreement concerni"g' the ,:tiliza~ion of

the Yan~uk wat"rs, signerl on 4 Tune 19~3 (FXTS, vol 18'+,
Xo. 2'+37. p. 15): [taly-S,t'it=frlalld, Convention concern in/<
the regulation of Lake Lu~ano, signed on 17 Sentember 1955
and can'e intn force on 15 February 1958 (eXTS. vol. 291,
Xo. 4257, p. 213).

"" .\'or;:C'Oy-USSR, Agreement on the utilization of water-

mits tile construction of certain water-power installa
tions in its territory by the other party. :Moreover,
each party undertakes to make available free of charge
the land on which the said instaliations of the other
party are built and which is required for the operation
and future maintenance of these installations, for use
by the latter party so long as the installations exist.
It is also provided that while the construction is in
progress, each party may also use land in the terri
tory of the other party free of charge to build a road
and install telephone and power lines to the water-stop
walls.

107. The Indus \Yaters Treaty,* conchlded between
India and Pakistan on 19 September 1960, provides inter
alia, for apportioning the waters of the Indus Rin~r and
its principal tributaries over reaches where these river,;
flow in the territory of one or the other of the sig
natories before finally crossing into Pakistan and where
the use of their waters may affect the interests of the
other signatory.

108. In broad terms, India is given unrestricted
use 0 f the ea~tern headwaters and trilmlarit·s. or East
ern Rivers. while it mav onlv make restricted use of the
waters of the western' heaclwaters and tributaries, or
\Vestern Rivers.

109. While the political geography of the region
concerned has necessitated a text of considerable com
plexity, interest in the Treaty in the present context
ma\' centre on the ca eQ"ories of water utilization dis
tingllished and governed by separate provisions. Thes('
categories are:

1. .4.qrie!iltllr,JIIIS', that is, use of water for irri~ati(>n other
than irr~gation of household an-I public recreational g~rdens;

2. Domrstic IIse, that i~, use for (a) drinkin~, bathing,
sanitation, livestock: (b) household and nmnicir·al purposes;
anrl (c) indllStrial purposes, includin.~ mining, milling, etc..
but specifically exclurling me for agricultural or hydroelectrical
purposes;

3. ;VOIl-ctJllslImpti;:'r IIsr, that i., control or u<e for naviga
tion, flood protection and control, fishim· and simqar beneficial
purpo,es other than agricultural or hydroelectric USl'. This
definition includes tbe prodso that the waters 50 used shall
remain in, or be returned to, the same river or its tributaries
undiminished in volume except for natural losses (seepage,
evaporation), incidental to its control or use.

In certain instance... withdrawals of waters are per
mitted against replacement.

110. Th~ Treaty also provides for the establishment
of a Permanent Indus Commission. consisting of two
pepllanent commissioners, one from each of tbe sig
natorv States. to ser-"e as the regular channel of com
munication on all matters relating to the implementa
tion of the Treaty.

power on the Pa,wik (Paat,o) River, 5ig-ned on l~ D"('~mber

1057 an>l came into f:Jrce on 2i June 1958 (U~TS, \'01. 312,
Xo.4522)'

C. Multilateral agreements inYohin~ acceptance of restrictions on soverei,!m powers over certain
natural l'esourccs with a view to the achievement of common ends or benefits

111. The present section is concernerl with multi
lateral a?;reements under which States accept restric
tions of their sovereig-ntv over certain natural resources
in return for the pOssibility of realizing- certain com
mon erods or of securing certain common benefits. In
its fir~t and second parts. the section deals with the
European Communities and similar proposed arrange
ments in Latin America; the third part is devoted to

SO

other multilateral arrangements hearing- on restrictions
on sO\'ereign powers over natural resources, chiefly in
relation to disposition, marketing, production or stocks.

I. The European Communities

112, The arrangements for the establishment of the
various European Communities are discussed here as



examples of the creation of common institutions and
of their endowment with powers over and in connexion
with the mt'mber States, as well as by reason of their
relevance, though often indirect, to natural wealth and
resources.

113. The arrangements discussed here cover (1)
the European Coal and Steel Community (ECSC) ;1.0
(2) the European Economic Community (EEC);171
and (3) th" European Atomic Energy Community
(Euratom).l':! Reference is tirst made to some com
mon ft'atures of the three organizations; thereafter,
each Community is dealt with separately to the extent
relevant to this study.

a. THE TREATIES

114. The treaty establishing ECSC entered into
force on 23 July 1952, while the treaties establishing
EEC and Euratom entered into force on 1 January
1958. The r:.uties to the treaties are the same in each
case: Belgium, France, the Federal Republic of Ger
many. Italy, Luxembourg and the Netherlands. The
ECSC Treaty is to remain in force for fifty years,l73
while the other two treaties are of indefinite duration.IH
In the case of ECSC, the treaty is expressly applied
to the European territories of the parties, including
those f?r whose internation~l relations they may .be
respons2ble.1 la In the case at EEC, the treaty appltes
to the I·.uropean territories of the Parties, with separate
provisions regarding Algeria and the French overseas
d~partm~n~sl7t1 and aI?plies through a special system
ot assoCIatIOn to certam countries and territories. The
Euratom Treaty, unless specific provision to the con
trary be made, applies to European territories of mem
J;er. St.at~s. to non-European territories subject to their
]tIrlschctlOn and to European territories for whose in
ternational relations they are responsible.l;;

b. An-IS OF THE CO~n1UXITIES

115. The general aim of all three Communities is
to contribute to economic harmony, expansion and de
velopment. to increase stability, and to improve stand
ards of living-.Hs This is to be achieved in the case of
EEC and of ECSC by the creation of a common
market. In the case of Euratom, the purpose is to
create conditions necessary for the speedy establish
ment.and growth of nuclear industries,1'9 including the
creatIOn of a common market.

C. THE INSTITUTIOXS

116. The main institutions of ECSC are a High
Authority assisted by a Consultative Committee, a
Council, an Assembl)' and a Court of Justice; in the
case of EEC and Euratom, the institutions are a
Commission and a Council, assisted by an Economic
and Social Committee, an Assembly and a Court of
Justice. The Assembly and the Court of Justice are,

110 l'XTS. vol. 261, Xo. 3729, p. 140.
m eXTS. vol. 298. Xo. 4300, p. 11.
'''' Ibid.• Xo. 4301, p. 167.
1';3 ECSC, Article 97.
". EEC, Article 240; Euratom, Article 208.
1':11 ECSe. Article 79.
1Tl1 EEC, Article 227 (2).
1" Euratom, Article 198.
m E ~., FCSC'. Article 2; EEC, Article 2.
1'" Euratom, Article 1.
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since 1 January 1958, common to all three Com
munities.Iso

117. The Court composed of seven judges, has
power, generally, t; pass on the validity of, and even
annul, acts of the institutions181 and to hear complaints
from persons, juridical or natural. affected by certain
decisions,ls:! or by financial penalties imposed by in
stitutions. Claims for damages are receivable. In the
case of EEC amI Euratom, the Court may also de
termine whether member States have failed to fulfil
any of their obligations under the treaties.IS3 The
Court has power to interpret the treaties and the enact
ments made under them. Except in certain cases, it
may not, however, review the conclusions, drawn from
economic facts and circumstances, of the ECSC High
Authority. X0 such provision occurs in the other two
treaties.l8-l An interesting provision in the treaties is
the pos"ibility that. in certain circumstances. a failure
to act mav be regarded as a decision \vhich can be the
subject of an appeaPS5 The Court may be empowered
to act as an arbitral tribunal. The parties have under
taken not to submit any dispute regarding the anplica
tion or interpretation of the treaties to any method of
settlement other than those provided in the treaties. l86

118. The institutions (High Authority, Commis
sions and Councils) are entitled. in a number of cases,
to impose financial penalties directly on per"ons. both
juridical'and natural. Provision is also made for simple
enforcement of decisions on the territory of each mem
ber State,IS' In all three cases, agreements affecting the
scope of the treaty concerned must generally be com
municated to the High Authorit\, or Comm ission18S

and in certain C;Jses agreements n1av be conduded on
behalf of the Commtn;itv concerned bv its Councij1s9
and, in the case of ECSC, by its High Authority.

d. ACTS OF THE IXSTITUTIOXS

119. The ECSC High Authority acts through deci
sions. recommendations and opinions. lOO Decisions are
binding in all details. but recommendations are binding
(\'1ly as to the objective specified and not as to the
means to be employed. Opinions have no b;;lding force.
In the case of EEC and Euratom. the Council and
Commission adopt regulations and directives, make
decis:ons and formulate recommendations or opin
ions.191 Regulations have a general application, are
binding in every respect and directly applicahle in each
nwmber State. Directives bind the member States to
which thev are addressed as to the results to be
achiewd. domestic agencies having competen\..... as to
form and means. Decisions are binding in all respects
upon the addressees named. whereas recommendations
and opinions have no binding force.

C, TR..-\XSITIOXAL MEASURES AXD PERIODS

120. Provision is made in all three treaties for
transitional measures and periods. In the case of

"., Convention relating to certain institutions common to the
European CommnrJities, UXTS, vol. 298, Xo. 4302, p. 267.

= ECSC, :\rticle 33.
... E.g., EEC, Article 173.
"" EEC, Articles 169-171.
1" ECSC, Article 33.
'''' E.g., ECSC, Article 35.
'''' Euratom. Article 193.
1.'r. F. g., EEC, Article 192.
,.. Eur:ltom, Artic1~ 103.
l!l<' Euratom. Article 101.
100 E.g., ECSC, Article 14.
11ll E.g., EEC, Article 189.



ECSC, there is a preparatory period of study and nego
tiation, followed by a transition period beginning on
the date of creation of the Common f-.larket and ending
five years after the creation of the common market for
coa1.102

121. In the case of EEC, a transitional period of
from 12 to 15 years is provided, divided into three
periods, initially of 4 years each. A shift from the first
to the second stage of transition requires unanimity in
the Council, failing which the first stage will be ex
tended for a further year. At the cnd of the sixth year,
a qualified majority vote is applicable. failing which
arhitra~ion by a board may be requested. The Board
may give an award, hut the treatv does not indicate
what happens if the award is negative.ID:!

f. CO:\DlOX MARKETS

122. The creation of common markets in all three
communities involves, as between the member States,
the abolition of customs duties on importation and
c.xportation. or charges of equivalent effect, and the
abolition of quantitative :-estrictions.19-1 In the case of
EEC and Euratom, the establishment of a common
c.xternal custom!' tariff is also involved.105 The ECSC
Treaty does not contain a similar provision, member
States generally retaining powers in this connexion.
How~ver, in ~e.rtain circumstances, the Council, by
unammous decIsion, may fix maximum and minimum
import and export duties on the proposal of the High
Authority, which also has supervisory powers in re
spect of export and import licensing.1~

g. RELATIOXSHIP OF THE CO:\DfUXITIES WITH CERTAIX
OTHER ORGANIZATIONS

123. The treaties provide for suitable contacts or
co-operation\'Itb other organizations. In the Euratom
Treaty, for vo.•nple, the Commission is responsible
for ensuring all suitable contacts with the organs of
the United Nat: illS, the specialized agencies and the
Contracting Parties to the General Agreement on Tariffs
and Trade (GATT) ,l9i and provision is made for co
operation or collaboration with the Council of Europe
and the Organisa.tion for European Economic Co
operation (OEEC) .108

124. The six States parties to the ECSC Treaty
requested a waiver of the GATT rules to enable the
Communitv to carrv out the tasks devolvin<T on it.lOO

A waiv('r' was granted under a Decision ~1 10 No
vember 1952, and reports by a working party of GATT

ta. ECSC Convention Containing the Transitional Provisions,
Sect. 1 (ended on 10 Feb. 1958), UNTS, vol. 261, No. 3i29,
p.277.

1>3 EEC. Article 8.
m Progressively, in the case of EEC (sec Articles 13-15,

32. 33: sce also Article 31 referring to the OEEC [Organisa
tion of European Economic Co-operation 1 level of lib"raliza
tion .at. 14 January 1955 regarding the imposition of fresh
restrIctIOns). The Common :\farket is based on a customs
union.

11G Progressi....ely. in the case of EEC. The tariff is to be
based, :mbject to certain exceptions provided, on an arithmetical
average of tariffs imposed on 1 Jan. 1957.

"" Articles 72. 73.
101 Article 11)<).
".. Articles 200 and 201.
"" See GATT L/3S. supplementing W7/2.
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have been made on the annual reports of the member
States of the Community.20o

125. In the caSe of EEC, the parties to the Rome
Treaty submitted it to the Contracting Parties to GATT

I 17 April 1lJ57, in conforrnitv with Article XXIV
of GATT.201 The compatibility' of the Rome Treaty
wit~l Article ~XIV of GATT is apparently an un
deCIded questIon, a GATT body having decided that
"it would be more fruitful if, for the time bein<T atten
tion could be directed to specific and practic~i prob
lem~ ...", and the Contracting Parties to GATT
havlI1g agreed that "it was not possible, nor even desir
able, to comE to definite conclusions concerning this
regional arrangement ...".202 '

h. PARTICULAR FEATURES OF EACH COMMUNITY

i. The Coal mId Steel Community203

126. Financial provisions, im!cstlllcnts and fillancial
assistance: The High Authority is empowered to pro
cure the funds necessary for its tasks by placing a levy
on the producti'Jn of coal and steel or by borrowing
or both (Article 49). Funds obtained by borrowing
may be used only to grant loans, after consultations
with the Council and the Consultative Committee. The
High Authority may guarantee loans, and may approach
member Governments in this respect after consulting
the Council; it may also build up a reserve fund, in
order to reduce the amount of levies, but may not
thereby perform operations of a banking nature (Ar
ticle 51). On certain conditions, the High Authority
may authorize financial mechanisms common to several
enterprises, or, with the concurrence of the Council
acting by unanimous vote, itself institute such me
chanisms (A,..jde 53).

127. Investment programmes may be facilitated and,
with the concurrell~: of the Council acting by unani
mous vote, works and installations contributing to in
creased production, lower costs or better marketing
may be financially assisted by the High Authority,
either by granting loans or by guaranteeing loans ob
tained elsewhere. The High Authority is entitled to
request, in order to encourage a co-ordinated pro
gramme d :nvestments, that programmes be submitted
to it in advance and may give non-binding opinions
thercon. If a programme is found to be contrary to
certain provisions of the Treaty, the opinion has the
force of a decision and prohibits, under penalty of a

>:00 Sce GATT L/305, L/466 (and L/425) L/583 and Lf755
for working party reports on the Second, Third, Fourth and
Fifth Ann:lal Reports. And sec L/778 for Report suhmilt(',1 by
the Committee on the Rome Treaty to the Contracting Parties
on 29 Xov. 1957. The tramitional period ended on 10 Feb. 1958
and CATT discussion in connexion therewith is reported in
L/&%, p. 44-5.

201 Sce GATT L/637 for a memorandum explanatory of the
Rome Tn'at.... submitted on behalf of the Six countries. See
also GATT L!656 containing- questions arlrlressed tn the Com
nmllity. awl its replies for further elucidation of points in the
Rome Treaty.

"'" See ECAFE Trade/35, 8 Dec. 1958. containing a corn
prehen~i\"e note by the GATT Secretariat on the Rome Treaty,
eert:1.in detail, of it, application all,j the que-tion of relationship
to G:\TT. Sce also Trade/57, 23 Oct. 1959, which brings
Trade!35 up-to-date. For the Report of the \Vorking Party on
Association of Ovcr~eas Territories. sce GATT L/805/Rev.l.
Le.::::al issues, inclurling a reference to the pos-ibility that such
a,sociation wO:ll.1 he contrary to GATT, Art;cle 1, are dis
eu-sed on pa~e 5 of that document (see also GATT, Trade
InIellig-ellce Paper Xo. 6, Dec. 1957).

IC<l The treaty provisions referred to in the ensuing para
graphs are contained in UKTS, vol. 261, Xo. 3729, p. 140.



fine not exceeding the sums improperly utilized, the
enterprise concerned from resort to funds other than
its own in putting the programme into effect (Ar
ticle 54).

128. Provision is made for the encouragement and
assistance of technical and economic research (Ar
ticle 55) and also for financial assistance if the introduc
tion of new processes or equipment leads to an excep
tional reduction in empoyment (Article 56).

129. Production: The High Authority is expected
to give preference to indirect means of action at its
disposal in carrying out its tasks in the field of produc
tion (Article 57). In the case of a decline in demand
of a serious character, however, th~ Hi~h AU':lOrity,
after consulting with the Consultat.. ,' Committee and
with the concurrence of the Counc... may establish a
system of production quotas (Article 58) or in certain
serious instances (Article 74), may tak~ all measures
consistent with the Treaty, including recommendations
to Governments. The High Authority may regulate
the. rate of operation of enterprises by appropriate
levIes on tonnages exceeding certain leveis and may
impose on enterprises violating decisions a fine not
exceeding the volume of the irregular production.

130. In certain circumstances, the Council, by
unanimous vote, may require the High Authority to
establish a quota syscem (Article 58).

131. If certain shortage conditions are found to
exist, consumption priorities may be established (Ar
ticle 59). Such a finding may be made by the High
Authority, after consulting the Consultative Committee,
or by the Council, by unanimity, if the matter is referred
to it by a member State, no initiative having been
taken by the High Authority. Priorities are established
by the Council on the basis of proposals by, and in
consultations with, the High Authority. Any Council
action in this regard requires unanimity. Manufacturing
programmes are then established by the High Au
thority, in consultation with the enterprises, which the
latter are obliged to implement. If the Council fails to
reach a unanimous decision, the High Authority itself
proceeds to allocate the resources of the Community
among the member States. In such a case, the alloca
tion is carried out in each member State under the
authority of its Government, although the High Au
thority remains responsible in all cases for allocating
equitably among enterprises the qualities earmarked
for the relevant industries.

132. In circumstances similar to those calling for
consumption priorities, the High Authority, after con
sulting the Consultative Committee and with the con
c~.lrrence o~ the Council, may decide on export restric
tions [Article 59 (S) J. If the Hi~h Authority does
not act, the Council may itself take the necessary
decision by unanimous vote if a Government so
proposes.

133. Prices: Pricing policies contrary to the general
aims of the Community and its institutions are prohi
bited. Access to the market may be temporarily denied
in case of repeated infractions (Article 63). The High
Authority may impose fines on enterprises violating the
price provisions, the fines not to exceed twice the
value of irregular sales for the first offence or four
times the value for subsequent offences (Article 64).

134. Agrccmc11ts a11d conccntrations: Agreements
among enterprises, decisions of associations of enter
prises and all concerted practices which tend, directly
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or indirectly, to prevent, restrict or impede the normal
operation of competition within the common market
are prohibited. Specifically forbiddcn are those which
fix or influence prices, restrict or control production,
technical development or investmcnts, or allocate
markets, products, customers or sources of supply. The
High Authority may impose fines and daily penalty
payments up to, in some cases, 10 per cent of annual
turnover or 20 per cent of daily turnover. Any agree
ment or decision contrary to the Treaty is automatically
void and may not be invoked before any court or
tribunal of any member State (Article 65).

135. Transactions which would bring about a con
centration, directly or indirectly, are generally subject
to the prior authorization of the Hig-h Authority. The
Treaty lays down conditions on which authorization
of a transaction may be ~iven, refused, or given subject
to a fine. It also provides the method by which the
High Authority may order a wrongful concentration
separated or a common control to cease. The High
Authority is authorized to undertake measures of ex
ecution against interested parties which fail to fulfil
their obligations. It may also impose fines of up to
15 per cent of the value of the assets acquired or re
grouped (Article 67).

136. The Treaty includes a provision (Article 69)
governing the manner in which restrictions on workers
on the basis of nationality in employment in coal and
steel industries are renounced, and the method of reach
ing agreement on the method of applying the obliga
tion undertaken. Provision is also made for removal
of discrimination between national and immigrant
workers.

ii. The EH1"OpCa1~ Economic Comml!niti04

137. Ecollomic scope: The EEC Treaty does not
affect those of ECSC and Euratom. The Common
Market created under the EEC Treaty extends, how
ever, to agriculture and agricultural products and a
common policy shall be established between member
States (Article 38). Regulations, directives, or deci
sions made by the Council in this regard require unani
mity up to the end of the second transitional stage and
a qualified majority thereafter (Article 43), on pro
posals by the Commission.

138. F1-ce movement of pcrS011SJ se7'1!iccs and capital:
Restrictions on the right vf establishment must, in
general, be progressively abolished. This right includes
the right to engage in and carry on non-wage-earning
activities, and to set up and manage enterprises and
companies. The standard of treatment provided by the
Treaty in this regard is national treatment (Article 52).
A general programme for the progressive abolition of
restrictions is within the power of the Council, on the
proposal of the Commission and after consultation with
the Economic and Social Committee and the Assembly
(Article 54) .205

139. The provisions relating to the right of estab
lishment do not extend to activities which include, even
incidentally, the exercise of public authority; and the
Council, on a proposal by the Commission, may ex
clude other activities by qualified majority vote. Fur-

"" The treaty provisions referred to in the ensuing para
graphs are contained in UNTS, vol. 298, No. 4300, p. 11.

00:; One matter of special concern to the institutions in taking
action is to enable nationals of one member Sta:e to acquire
and exploit real property in the territory of another member
State.



thermore, special treatment may b.e ap~lied to forei~

nationals if justified for reas0.ns atJ,?ubhc 9rder, publIc
safet)' and public health (Articles :J:J and :J6).

140. For the purposes of the provisi~ns relating to
establishment, a company constituted I~ a~corda~ce

with the law of a member State and havmg Its regIs
tered office, central management or main establishment
within the Common :) (:lrket, is assimilated to a natural
person possessing the nationality of a member State.
The term "company" in this context !neans a compa.ny
under civil or commercial law inc1udmg a cO'operatIve
company and other juri.dical persons under public or
private law, but excludmg a non-profit ~ompany. So
far as financial participation in the. caplt.al of ~om
panies is concerned, the Treaty provides tor natIonal
treatment within three vears. The protection of persons,
elimination of double taxation, mutual recognition of
companies and questions concerning reciprocal r~cogni

tion of judgements and awards are matters which are
subject to negotiations between member States (Ar
ticles 220 and 221).

141. The provision of services. including activities
of an industrial or commercial character, artisan ac
tivities and those of the liberal professions, is to be
progressively made more free from restrictions. Pro
crressive abolition of restrictions to the extent neces
~ary for the proper functioning of the Com~on ~Iarket
applies also in the case of movement of capital .bel~n~
incr to persons resident in member States. DISCrImi
natory treatment based on the nationality, or place of
residence of the parties or the place in which such
capital is invested must be similarly abolished (Ar
ticle 67).

142. Economic and social policy, and common rules:
Certain practices by enterprises ~nd cert~in typ~s of
aid crranted bv member States which restrict or distort
competition ~nd affect trade between member States
are prohibited (Articles 85 and 92).:!O6 l~ny tendency
towards control or limitation of productIOn, markets,
technical development or investment in the ca~e of enter
prises is particularly referred to, alth~ugh, m general,
actions seekin~ to improve p~oductlOn or pr?mote
economic development are permitted. Rules relatmg to
enterprises may be laid down within the first three
years by the Council acting by unanimity on a pro
posal of the Commis::ion and after the Assembly has
been consulted (Article 87). After that time, a qualified
majority is applicable.

143. Provision is made in the Treaty for the ap
proximation of laws .and enactn:en~s ha.ving a direct
incidence on the creatIon or functlOmng- ot the Commo,n
Market (Article 100). Policy relating to economic
trends is declared a matter of common interest (Ar
ticle 103) and provision ~s made. for c~-ordination .of
certain aspects of economiC (Article lO:J), commerc~al

(Article 110), and social policy. A European SOCial
Fund is also to be established for the purposes of
assistance somewhat s;milar to that given for resettle
ment and training in ECSC (Article 125).

144. A European Investment Bank is established,
the Statute of which is annexed to the Treaty. The
task of the Bank is to contribute to balanced and
smooth development by calling on capital markets a.nd
its own resources. It may grant loans ancI prOVide
guarantees on a non-profit basis (Article 130).

"'" For implementing regulations relating to Artic!e 85 (and
86), see Journal Ofjicid des COIIIIIIIIll<lltlis ElIrc'l'fCllIles. 5th
Yr., Ko. 15, 21 Feb. 1962.
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145. AssociatiotJ of overseas countries at!d. terri
tories: This matter is governed by the prOVISions of
an Implementing Convention~07 ann~xed to t.h~ Treaty,
which is concluded for five years. l\ew provISions may
be added. The Council has powers in this reg,;rd, but
unanimity is required. !he area c?nc~rned .mc1udes
the non-European countnes and terntones which have
special relations with Belgium, France, Italy and the
Ketherlands. The association is intended to prom~te

the economic and social development of the countnes
and territories and to establish close economic rela
tions between them and the Common Market as a
whole Uutic1e 131). It is intended that member States
shall in their commercial exchanges, apply to the coun
tries' and territories· the same rules which they apply
amon rr themselves and that each country and territory,
on th~ other hand shaH apply the rules it applies with
respect to the me~1ber State with which is .has special
relations (Article 132). Member States are mtended to
contribute to the investments required by the progres
sive development of the countries and territories, ar:d
the latter's nationals may participate on equal terms 111

tenders and supplies as regards investments financed
by the Community.

146. The right of establishment of natil)nals and
. d . d' d 208companies applies in the manner alrea y m Icate ,

but freedom of movement of workers from member
States and from the countries and territories is, subject
to provisions relating to public health, safety and order,
to be governed by subsequent agreements. Such agree
ments require the unanimous agreement of all mem
ber States (Article 135).

147. Imports originating in the countries and terri
tories benefit from the abolition of customs duties by
member States under the Treaty and c.ustoms dllti~s

imposed on imports into othe.r countrIes. and tern
tories from member States or tram countnes and ter
ritories shaH be progressively aboli~hed: The cnuntries
and territories are, however, entitled to Impose customs
duties correspondinrr to the needs of their development
and to the require~ents of their industrializa.tion or
which contribute to their budgets. These duties and
charges shaH be progressively reduced under the Treaty
to the level of those imposed on imports from the mem
ber State with which the country or territory con-

",., The Implementing Convention (UXTS,. op. cif., p'. 15?)
relatin<Y to the association of overseas countries and terntones
expire: at the end of 1962. A meeting of m.inisters ~f the !!1em
bers of EEC and of the associated countries.. h~ld m. Pans on
6 and 7 Dec. 1961, agreed on the gen~ra1 pnnClples tor a new
agreement of association and on a ttmetable and work pro
gramme for elaborating the agreement.

The salient points of !he agr~ement reached .are .as f?llows:
(a) The new conventIon, whIch apparently. IS vlsuahzed '!S

an outline aareement to be complemented by bIlateral or multI
lateral prot~ols, will have a duration of five .to seven years;

(b) It will assure advantages at least eql;llvalent to those
guaranteed by the !reaty. of R?me and prov,de for n;easur:s
to facilitate marketmg or tropIcal products and to Impro\e
profits and sales; .

(c) The associated countries will have the ng~t to ~ev'y

customs duties to fo"ter economic development and mdustnah-
zation or for b:rdgetary reasons; '"

(d) The establi"hment o.f a development Instttute, In Europe
or in Africa, will be consIdered;. .. .

(e) A new development fund \VIII be Instttuted WIth means at
its disposal at least equivalent to the present fund;. .

I f) ~reasures will be agreed upon to develop pnvate In-
vestment in the as"ociated countries. .
(Econom:c Commission for Africa, [n!ormaftoll fap('r 071
Reallf Dc,·,'!flpmcnfs ill ff,'esf,'r/l Europeall ECOIl0I111C Group-
ill'lS. E/CX.l4l139/Add.1, 6 Feb. .1962: pp. 3-4). .

'"", See Articles 52-58. ApplicatIOn IS to be. apphed pro·
gressively (see Article 8, Implementing ConventlOn).



cerned has special relations (Article 133).:!O!l Financing
of economic and social programmes in the countries
and territories is carried out through a Development
Fund established under the Implementing Convention.
Each member State contributes thereto. The Fund is
administered by the Commission.21o

iii. The European Atolllic Energy COIIIllllWity
(E l/ratolllp11

148. Research alld i~lformation: Provision is made
for promoting and facilitating nuclear research and
supplementing it by a research and instructional pro
gramme of the Community itself (Article 4). A Joint
N uclt:ar Research Centre is to be established (Arti
cle 8). In the field of information, the Treaty contains
provisions by which the benefit of non-exclusive licences
of patents, provisionally protected claims, utility models
or patent applications may be made available through
the Commission, to member States, persons and enter
prises (Articles 12-23). Provision is made in certain
instances for arbitration.

149. Security measures are also included in respect
of information acquired by or communicated to the
Community (Articles 24-2i), and for damage claims
in respect of information wrongly used or communi
cated. The Commission may conclude certain classes of
agreements relating to information or may authorize
their conclusion by member States (Article 29).

150. H caitlt protectio,,: Basic standards are to be
worked out by the Commission and determined by the
Council, by qualified majority. Each member State is
to enact the necessary provisions to comply therewith
(Article 33). Additional precautions must be taken in
the case of certain experiments and the Commission's
consenting opinion is required in certain cases (Ar
ticle 34). Recommendations and, in some cases, direc
tives may be issued requiring measures to be adopted
to prevent standards from being e.xceeded.

151. Im!estmcnts; joint ellterprises: In order to
facilitate the co-ordinated development of investment
in the nuclear field, the Commission periodically pub
lishes programmes indicating, inter alia, production
targets and investments required (Article 40).

152. Undertakings of outstanding importance may
be constituted as joint enterprises with a separate
juridical personality. A decision of the Council is neces
sary for the purpose. Participation by a third country,
an international organization or a national of a third
country requires unanimity in the Council, as does the
application of certain advantages to the joint enterprise
concerned.212

153. Supplies: Practices, including pricing policies,
designed to ensure a privileged position for certain
users of ores, source materials and special fissionable
materials are prohibited, and an agency is established
having a right of option on all ores, source materials and
special fissionable materials and having the exclusive
right of concluding contracts relating to supplies of ores
and materials originating inside or outside the Commun-

,.,. See also Articles 11-15, Implementing Convention (UX
TS, op. cit., p. 15i).

210 See Articles 1-5, Implementing Convention.
:n.t The treaty provisions referred to in the ensuing para

gr~h5 are c~nta!ned in UXTS,. V?1. 298, Xo. 4301, p. 167.
E,~, apphcatlOn of ~xpropnatlon procedure, if necessary,

to acqUIre land; exemption from ta:...ation.
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ity (Article 52). The purpose is generally to ensure sup
ply on a principle of equal access and by a common
supply policy. Special fissionable materials are the prop
erty of the Community and provision is made for a
special account. Rules relating to ownership of materials,
objects and assets are determined by the laws of the
member States to the extent they are not subject to
any property right of the Community (Article 91).

154. The Commission may contribute financially to
prospecting activities on the territories of member
States. It receives reports from them on development
of prospecting and production, reserves and mining
investment. If the Council finds on reference from the
Commis5ion that prospecting and exploitation measures
are in the circumstances of the case inadequate, the
member State may be deemed, by qualified majority
vote, to have lost for itself and its nationals the right
of equal access so long as such state of affairs con
tinues (Article 70). The Commission has certain
powers of consent regarding agreements with third
States or their nationals or international organizations
relating to the delivery of products within the com
petence of the Agency (Articles 73-76).

155. The Treatv contains measures of safety con
trol regarding the use of materials, including inspection
(Article 81).

2. Other arrangements

a. THE L.o\TIX A~ERICAX FREE TRADE AREA

156. Establishment of a Free Trade Area in Latin
America and creation of the Latin American Free
Trade Association (LFTA) are provided for under
the Treaty of ~Iontevideo, signed on 18 February 1960
by Argentina, Brazil, Chile. ~Iexico. Paraguay, Peru
and Cruguay. The Treaty, which becomes effective
upon ratification, includes the iollowing provisions :218

There is to be a gradual elimination over a period of twelve
years of tariffs and restrictions of any kind on trade between
the parties. Thi, is to be achieved by means of a common list
in which commodities currently traded within the area are to
be incorporated in several stages so that, by the end of the
period, most of that trade would be free of customs duties and
restrictions. 1Iembers are also to negotiate, on the basis of
most-favoured-nation treatment, the inclusion of items in na
tional lists to which annual tariff reductions are to apply.

The Treaty, to which any other Latin American country may
adhere, calls for the expansion and diversification of trade
within the area. the promotion of economic complementarity,
and the co-ordination of policies of agricultural development.
The Association is to provide the machinery to carry out the
Treaty, co-ordinate commercial policies, and facilitate the ex
pansion of reciprocal trade and the integration and diversifica
tion of the economies of its members.

A protocol to the Treaty provides for informal meetings of
central bank representatives to undertake studies on credits and
payments that may help to achie\'e the objectives of the Treaty.

213 As summarized in Intemational ~[onetary Fund, Annual
Rrpo,'t, 1960, pp. 138-139, For the text of the Treaty, see
Ecc1llomic Rullctill for Latill A IIlcrica, vol. V, Xo. 1 (~1arch
1960), pp. 7-20. Among studies on the subject prepared by the
Economic Commi"sion for Latin America, mention may be
made of Th,' l.atill American COIllIllOIl Jfarket (l:nited Na
tions publication, Sales No. 59.II.GA); Governmellt Policies
Affccting Pri:ate Foreigll fm-estmell! ill a Latill AlIlrrican
Regiollal.\farki!l (E/CX.121C.l/12); The Role of Agricultural
Commodities ill a Latill Americall Regiollal Market (E/CX.121
4(9) : and ForciulI Pri,'ate fllvestmCllt ill the Latill American
Free-Trade Area (Sales No. 60.II.G.5). Information from
the la"t-mentioned publication is also included in chapter V of
the present study.



b. THE CENTRAL AMERICAN COMMON MARKET

157. In an effort to accelerate plans for a Central
American common market, El Salvador, Guatemala
and Honduras signed a Treaty of Economic Associa
tion on 6 February 1960, which became effective in
April of that year upon completion of ratification.
Nicaragua and Costa Rica, which, together with the
above-named States, had signed the Multilateral Treaty
of Free Trade and Central American Economic Integra
tion (June 1958),214 were invited to join in the new
Treaty. An agreement amon!!. the five States to speed
up the formation of a com~on market and the eco
nomic integration of the area was drafted in April
1960.

The agreement in question, is intended to provide for im
mediate liberalization of a substantial part of intra-area trade
with the aim of establishing, within five years, a common
market within which the persons, goods and capital of the
participating countries would circulate freely."'"

c. AGREEMENT ON THE REGIME FOR CENTRAL
AMERICAN INTEGRATION INDUSTRIES

158. The Agreement216 provides for the establish
ment ?f. a Central American Industrial Integration
CommlsslOn.217 The Commission shall advise which
industries comprise one or more plants which require
access to the Central American common market in
ord.e~ to ope~Cl;te under reasonably economic and com
petitIve conditIons even at minimum capacity.218 These
are to be regarded by the parties as Central American
integra~ion industries. The parties declare their in
!erest I.n the a~reement in the development of such
mdustnes, and m the establishment of new or the ex
pansion of existing industries on a reciprocal and
equitable basis.219

159. The agreement provides for the application
to the integration industries of the benefits of free trade
and certain other advantages including tariff reduc
tions. The application of the Agreement's regime de
pends, however, in the case of each of the industries,
on the conclusion by the Parties of an additional pro
tocol regarding the site of the plants concerned, their
capacity, quality standards, participation of Central
American capital, common tariffs and other relevant
matters.220

3. Other multilateral agreements

a. RESTRICTIONS ON DISPOSITION, PRODUCTION
OR STOCKS OF CERTAIN PRODUCTS

160. Examples of such restrictions which affect the
free use of land may be found in commodity agree-

:tu See Report of tlu: Central American Economic Co-opera
tion Committu, United Nations publication, Sales ~o.: 58.!I.
G.3. The treaty in question had provided for the initial freeing
from tariffs and restrictions of a limited list of goods and
had envisaged the attainment of a customs union within ten
years.

,.,. International Monetary Fund, Annual Report, 1960, pp.
139 and 140.

.,. See Central American Economic Co-operation Committee,
op. cit. The Agreement is not yet in force.

.,. Ibid., Article VIII.

.,. Ibid., Article II.

... Ibid., Articles I and rI.
- Ibid., Article IlL
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ments and in agreements relating to the control of
certain products which can be harmful to man, such
as narcotics.

161. Restrictions in the commodity field are gen
erally achieved through the acceptance of mutual rights
and obligations connected with the supply,:m produc
tion22

:! or stocks223 of the commodity in question.

162. \Vhere a product which may be harmful to
man is concerned, restrictions are usually achieved
through the acceptance of definite limitations on the
production,224 manufacture,:!:!::> supply22G and US&!27 of
the product concerned.

b. \VATER AXD FISIIERY RIGHTS

163. Agreements affecting water rights cover such
fields as fisheries, navigation and use of rivers, hy
draulic development and water supplies and the like.
Such agreements do not deal directly with private
rights and interests but are of indirect concern as well
as constituting examples of the limitation of State
rights by international agreen'ent.

164. The Agreement concerning the Regulation of
Plaice and Flounder Fishing in the Baltic Sea228 and
the Agreements regarding the Preservation of Plaice,
and Plaice and Dab, in the Skagerak, Kettegat and
Sound229 are examples of agreements regulating cer
tain fisheries. International agreements regulating whal
ing and fur seals are further examples. Reference has
already been made to the Treaty concerning Spitz
bergen as an example of free access to waters, fjords
and ports, and fishing in territorial waters.

165. The regulation of navigation on the Danube
is an example of this particular category of agree
ment.230 A Convention on sea and river navigation on

zn E.g., International \Vheat Agreement 1959, Articles 4
and 5 (See E/COXF.30/7, 12 ~Iar. 1959); International Tin
Agreement 1954, Article VII (U~TS, vol. 256, p. 50) and see
the International Coffee Agreement 1959 which, in common
with the Tin and Sugar Agreements, imposes a quota system.

:z::I E.g., Intemational Sugar Agreement 1958, Article 10
(See E/CONF.27/5, 29 Oct. 1958).

",. E.g., Tin Agreement, Article XII, or Sugar Agreement,
Article 13.

ft. E.g., Convention on Traffic in Opium and Drugs, 19 Feb.
1925. (See Hudson, International Legislatioll, vol. III, p. 1589).=E.g., Agreement concerning the Suppression of the Manu
facture of, Internal Trade in, and Use of Prepared Opium,
11 Feb. 1925 (Ibid., p. 1580).

.". E.g., Convention for Limiting the Manufacture and Regu
lating the Distribution of Xarcotic Drugs, 13 July 1931 (Ibid.,
vol. V, p. 1048).

= E.g., Agreement concerning the Suppression of Opium
Smoking, 17 Nov. 1931 (Ibid., p. 1149).

... See Hudson, op. cit., vol. V, p. 119.
"'" Hudson, op. cit., vols. VI and VII. See also UXTS, vol.

175, p. 208 for an agreement for a limited region regulating
fishing for prawns, lobsters and crabs. The International Con
vention for the Xorthwest Atlantic Fisheries (UNTS, vol. 157,
p. 157) and the Agreement for the Establishment of a General
Fisheries Council for the Mediterranean (UNTS, vol. 126,
p. 237) are examples of a different character.

... See Convention instituting the definitive status of the
Danube, Hudson, op. cit., vol. I, p. 681. See also the Belgrade
Convention regarding the navigation regime on the Danube.
UNTS, vol. 33, p. 181. See also appropriate provisions in the
Peace Treaties recognizing freedom of navigation on the
Danube, e.g., Bulgaria (UNTS, vol. 41, Article 34) Hungary
(Ibid., Article 38). A similar provision appears in the Austrian
State Treaty. For detailed treatment of the agreements affect
ing the Danube and Rhine rivers, see E/ECE/136, p. 165
tt seq. and Annex 9.



the Mekong, and access of river navigation to the
port of Saigon, is a further example.231 Reference might
also be made to the Statutes on the Regime of Navi
gable Waterways of International Concern and on the
International Regime of Maritime Ports.23~

166. Examples of agreements on hydraulic develop
ment and water supplies are the Geneva Convention
on the Development of Hydraulic Power affecting
more than one State233 and the recent arrangement

.., Entered into force on 1 Jan. 1955, replacing a previous
agreement signed in 1949. (See Development of Water Re
sourCl'S in the Lower l.[ekong Basin, Flood Control Series,
No. 12, E/CN.11/457).

... Hudson, op. cit., vol. I, p. 645, and vol. II, p. 1163. See also
Preliminary Re-<Jit'/.CI of QllestiOlls relating to the Development
of International River BasillS in Latin America (E/CN.12/511)
and S~/stems of Administrative Organization for the Integrated
Development of River Basins (E/CN.12/503) ; the Second Re
port of the Rapporteur of the Committee 011 the Uses of the
Waters of International Rivers, International'Law Association,
1958, (and resolution on the use of such waters) provide
examples of views of private organizations.

- See Hudson, op. cit., 'Yol. Il, p. 1182 and E/ECE/l36, pp.
152-165.
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establishing the Committee for the Co-ordination of
Investigations of the Lower Mekong Basin.234

c. MISCELr.ANEOUS AGREEMENTS

167. Other agreements which may be mentioned
which involve some restrictions, although indirect, over
the use of land include, intar alia, those relating to
pipelines,235 control or preservation of animals or
plants,236 and to the rights of other States, their officials
and nationals regarding the crossing of frontiers.237

"'" In arrangement with ECAFE. The Agreement concerning
the Division of \Vaters of the Pilcomayo River, Hudson, op.
cit., vol. VII, p. 631, is another example.

""" Convention 011 Construction of Pipelines, Hudson, op. cit.,
vol. VIII, p. 623, (not yet in force).

"'" E.g., Convention on Nature, Protection and \Vild Life
Preservation in the Western Hemisphere (UNTS, vol. 161,
p. 193), International Plant Protection Convention (UNTS,
vol. 150, p. 68), Convention for Preservation of Fauna and
Flora in their natural state, Hudson, op. cit., vol. VI, p. 504.

::r. E.g., International Convention to facilitate the Crossing
of Frontiers for Passengers and Baggage carried by Rail
(UNTS, vol. 163, p. 4) and similar Convention regarding
Goods carried by Rail (ibid., p. 28).



Chapter III

ThTERNATIONAL ADJUDICATION AND STUDIES PREPARED UNDER THE AUSPICES OF INTER
GOVERNMENTAL BODIES RELATING TO RESPONSIBILITY OF STATES IN REGARD TO THE
PROPERTY k'\'D CONTRACTS OF ALIENS

1. Reference to due regard to the rights and duties
of States under international law was made both in
the resolution establishing the Commission and in the
discussion of the Commission itself. This chapter, con
cerned with State responsibility for State action affect
ing property and contract rights of foreigners, deals in
section A with international jbdicial and arbitral deci
sions and. in section 13, with certain codification efforts
and studies undertaken under the auspices of inter
governmental bodies. Although it has not been feasible
to limit the scope of this chapter to State action directly
concerned with private foreign interests in natural re
sources, particular emphasis has been placed on those
cases and on those aspects of codification which relate
to such action. Reference to such special areas as respon
sibility for public debt has been omitted.

2. In section A, decis:ons and dicta of international
courts, arbitral tribnnals and claims commissions are
dealt with under three main headings: (1) acquired
rights; (2) expropriation; and (3) State contracts.
There are two exceptior.s to the limitation of the cover
age to the inter-State adjudicatory character of the deci
sions dealt with: first, references are made to certain
decisions of "quasi-international" arbitral cases to
which States and foreign companies were parties, and,
secondly, certain national court decisions relating to
recent nationalization have been summarized in an
appendix to section A.

3. Attention is draYv'n to the fact that neither State
practice nor views of international law authorities or
writers have been covered. It is, furthermore, not sug
gested that the decisions dealt with in section A give
a complete indication of the various propositions a?d
views to date accepted by jurists or by State practice
or in national courts; these cases are presented for
information. without evaluation of their merits or value
as precedents.

4. Section B summarizes, in its first two parts,
certain points contained in the documents submitted,
for the purpose of codification, to the 1930 Conference
of the League of Nations, and to the International
Law Commission of the United Nations respectively,
with particular reference to the international respon
sibility of States in regard to the prope,.ty of. and
contracts made with, foreign nationals. Tl.e thirrl part
refers briefly to the most recent report of the Inter
American Juridical Committee concerning the contribu
tion of the American Continent to the principles of
international law governing State responsib:lity. The
last two parts deal respectively with the recommenda
tions of the Asian-African Legal Consultative Com
mittee on the right of aliens to property and with a
report on nationalization submitted to a conference
convened by the United Nations Educational, Scientific
and Cultural Organization (UNESCO).

S. The summary contained in section B is desi~ed

to provide information concerning codification effort!'.

A. International adjudication

1. Acquired rights

6. Respect for acqnired (vested) rights has been
referred to in a number of cases and in a variety of
contexts as a principle of general international law
bearing upon international responsibility for State ac
tions affecting private interests of aliens. The scope of
the protection afforded by application of the principle
and the correlative limits on States' powers to derogate
from "acquired rights" of foreigners within their re
spective territories are far from being clearly defined
in the jurisprudence of the tribunals. The principle
of acquired rights has been invoked particularly in con
nexion vv·ith State responsibility for expropriation and
breach of contract; cases on these subjects are dealt
with in sub-sections 2 and 3 below.

7. This sub-section seeks to indicate (a) the con
te.xt in which the principle has been recognized by
various tribunals; (b) some of the types of interests
which hr:ve been deemed "acquired rights"; and (c) the
law to which tribunals ha\'e resorted to determine the
existence of these rights.

a. RECOGNITION OF THE PRINCIPLE OF RESPECT
FOR ACQUIRED RIGHTS

8. State succession: Certain decisions of the Per
manent Court of International Justice containing e.'C
pressions of this principle have been concerned with
the recognition of rights acquired prior to a change
in sovereign.

9. In the German Settlers case, involving the non
recognition by Poland of rights of settlers acquired in
territory ceded by Germany after the First World \Var.
the Court, after concluding that the rights in question
had alreadv been vested at the time of the cession,
made the oft-quoted statement that

"... it suffices for the purposes of the present opinion
to say that even those who contest the existence in
international law of a general principle of State
succession '.'0 not go so far as to maintain that
private rights including those acquired from the State
as the owners of the property are invalid as against
a successor in sovereignty."i

1 Certain qllestiOlls relating to settlers of Gl'1"l1Ian o..j,?ill ill
the t{'rritar}' ceded b}' GcrlllU1:y to Poland (1923), PCl], Seril'5
B, Xo. 6, p. 36.



The Court prefaced this statement by noting that
"The general question whether and under what cir
cumstances a State may modi fy or cancel private
rights by its sovereign legislative power, requires
no consideration here.":!

10. The Permanent Court of International Justice,
in another well-known case, involving non-recognition
by Poland of ccrtaill German interests in Polish Upper
Silesia, viewed the act complained of to£?;ether with the
applicable treaty provisions as requiring reference to
principles of general international law and recognized
respect for vested rights of foreigners as one of these
principles.

"Further, there can be no doubt that the expro
priation allowed under Head HI of the [Geneva]
Convention is a derogation from the rules generally
applied in regard to the treatment of foreigners and
the principle of respect for vested rights. As this
derogation itself is strictly in the nature of an excep
tion, it is permissible to conclude that no further
derogation is allowed. Any measure affecting the
property, rig-hts and interests of German subjects
covered by Head HI of the Convention, which is
not justified on special grounds taking precedence
over the Convention, and which oversteps the limits
set by the generally accepted principles of interna
tional law, is therefore incompatible with the re~ime

established under the Convention. The legal designa
tion applied by one or other of the interested Parties
to the act in dispute is irrelevant if the measure in
fact affects German nationals in a manner contrary
to the principles enunciated above.

"It follows from these same principles that the
only measures prohibited are those which generally
accepted international law does not sanction in re
spect of foreigners; expropriation for reasons of
public utility, judicial liquidation and similar meas
ures are not affected by the Convention."3

Later in the same opinion the Court cited the
"p~inciple of respect for vested rights, a principle
whIch, as the Court has already had occasion to ob
serve. forms part of generally accepted international
law, which, as regards this point, amongst others,
constitutes the basis of the Geneva Convention."4

11. The Romano-Hungarian Mixed Arbitral Tribu
nal similarly considered that the respective ri~hts and
obligations of the parties concerning the expropriation
of property of the Hungarian 0 ptants were, by virtue of
the Treaty of Trianon, to be determined according to
prim-j.-'Ies (1f general international law, and the Tribunal
regarded the expropriating- measure as constituting "a
v!olatinn of the general principle of respect for acquired
nghts".5

12. A recent arbitral award in the Lighthollses case
refers to

Hies trillei!,es gC11craux dll droit illternatiollal public
CC'lIl1::1Ill, /,rcseri:'Gllt le resteet des dl'oits patrimo
niallx aeqllis ell (as de elzall[1cm.£'nts tcrritorial/x.n6

13. lOlltrxts oth'r than State succcssioll: An inter-
national arbitration tribunal concerned with the requi
sition of alien prop~rty in the Goldenberg case began

• lhid.
• PCTJ, Series A, No. 7, p. 22.
• lhid., p. 42.
• Emrric Krdill pere c. E/at roumaill (1927), Recueil TAM,

vol. VII, p. 147.
• Affaire des Pllares, Frallce!Greece (1956), p. 122.

its discussion of the question whether the facts, includ
ing those relating to compensation, amounted to an act
contrary to international law with the following state
ment:

"The respect of private property and of the ac
quired rights of aliens undoubtedly forms part of
the general principles accepted by tl;e law of na
tions."7

14. An arhitral tribunal deci~ion in a recent case be
tween the Arabian American Oil Company (Aramco), a
private foreign company, and the Government of Saudi
Arabia involving State action allegedly inconsistent
with the rights of the company under an oil concession
agreement placed emphasis on the principle of respect
for acquired rights as "one of the fundamental prin
ciples both of Public International Law and of the
municipal law of most civilized States".8

b. SUBJECTS OF ACQUIRED RIGHTS

15. Interests deemed not to cOllstitute cu:quired
rights: The type of interest which is protected by the
international law principle on acquired rights was con
sidered in the Permanent Court of International Tustice
decision adverse to the claim of a British national, one
Oscar Chinn, whose business was effectively destroyed
by a Belgian Congo law reducing transport rates
charged by a governmentally controlled and subsidized
company in competition with Chinn. On the question
of whether any acquired right had been affected, the
Court stated:

"It remains to consider the last alternative plea of
the Government of the United Kingdom to the effect
that the measure of June 20th, 1931, by depriving
indirectly Mr. Chinn of any prospect of carrying on
his business profitably, constituted a breach of the
general principles of international law, and in par
ticular of respect for vested rights.

"The Court, though not failing to recognize the
change that had come over Mr. Chinn's financial
position, a change wh;ch is said to have led him to
wind up his transport and shipbuilding businesses,
is unable to see in his original position-which was
characterized by the possession of customers and the
possibility of making a profit-anything in the nature
of a genuine vested right."9

16. On the ground that no right either "vested" or
"private" was involved, the Upper Silesian Tribunal,
in the JabIol/sky case, denied a claim brought under
Article 4 of the German-Polish [Geneya1 Convention10

T Affaire Goldellberg, Germany!Romania, UNRIAA, vol. rI,
p. 909.

• Award in the ArM/ra/ion bcr.t'eel~ Saudi Arabia and the
Aral,ian Americm~ Oil Company (Aramco), p. 101.

•peu (1934) Series A/B, ~o. 63, pp. 87-88.
1. Article 4 reads, in part, as follows:
Sc<:tion 1

"1. \\'ithollt prejudice to the provisions of Article 256 of
the Treaty of Ver"ailles, Germany and Poland will recogni'e
and r""pect the ri~hts of every kind, anrl in particular con
ceS'ions a11'l privileges acquired before the transfer of sov
ereignty by pri\'atc individuals, companies or bodies corporate,
in their respective rarts of the plebi"cite area, in conformity
with the laws relating to the said r;ghts and with the follow
ing provisions.
"
Section 2

"The recognition and respect of vested rights involves in
particular the observance of the following principles:

"I. ~feasures taken otherwise than through general legisla
tion are ina(lmissible if they are not applicable to the na
tionals of the State which takes them.



and founded on the German official boycott of Jews
which had caused the loss of the plaintiff's business as
a notary and the supression or his right to practice
whicll he had exercis-:d prier to the transrer of SOver
eignty.

"The Arbitral Tribunal had repeatedly recognised
the e"tablished busin-:ss as the object of a subjective
right protected by Article 4 of the Geneva Convention
in so far as it had proposed compromis-:d solutions
in a series of claims concerning undertakings atIected
by the Polish monopoly laws. Yet, as a rule, the
freedom to use one's working capacity and to ex
ercise a proiitable activity which rests on the gen
eral principle of industrial liberty does not constitute
a subjective vested right. For such a right to exist
there must be some title of acquisition and the
recognition by the law of some concrete power. That
is the caSe with the established business because
there that power is embodied in a definite under
taking which is recognised and protected as the
material foundation of a relationship analogous to
property. The established business (eingericliteter
fmd allsgciibter Ge'werbebetrieb) thus bears the same
characteristics as the rights of exploitation emanat
ing from concessions which are also embodied in
an undertaking, a plant or a definite object. ...

"As to the notary's practice, it further constituted
a public function which could not fall within the
notion of a subjective private right."ll

17. hltangible rights: In the case concerning Forests
in Ce11tral Rlzodopia (Greece/Bulgaria), cutting rights,
acquired from private owners of lands which were
declared-after a change in sovereignty-to be public

"2. The right to appeal to the courts, administrative tri
bunals, or to the competent authorities may not be withdrawn
by legislative amendments.

"3. If concessions or privileges authorising or concerning
i!!~blIations. enterprises, establishmt'nts or undertakings
sltuatea or to be situated in the plebiscite territory, or relating
to an object situated within that territory (local concessions
or privileges), or if subjective rights not arising out of a
concession, such as claims, for which even one of the places
of performance mentioned in paragraph 269 of the German
Civil Code lies in the plebiscite territory, are suppressed or
curtailed by the application of general statutes or by other
provisions, the State which applies such statutes or adopts
such provisions shall be bound to give full compensation.
The foregoing does not apply to temporary restrictions which,
according to the law in force must be tolerated by all holders
of rights.

"Local concessions or privileges include in particular:
concessions authorising or concerning installations, enter
prises, establishments or undertakings, exclusive licenses to
exercise a profession (ausscllliessliche Ge<u,-rbeberahtigllll
gm), or industrial privileges attaching to real property
(Rea/gl:'verbebtrcehtigIOlgel~), concessions for normal or
narrow gauge railways, concessions for the utilization of
waterways, concessions and privileges relative to the keeping
of pharmacies, the rights resulting from the concession of the
right of expropriation or from the ownership of mines,
including district concessions (Distrikts;.'crlei/llmgm), lastly
the rights resulting from application for mining concessions
(Mutllngen) as well as mining privileges (Bergl'auprhile
gien).

"4. The official certificate of a doctor, dentist or veterinary
surgeon, and the authorization to exercise the profession of
midwife. as well as that of land or mine surveyor or of
farrier, shall be assimilated to local concessions and privileges
provided that the professions in question shall ha\'e been
exercised in the plebiscite area at least since January I, 1922,
and up to the date of the transfer of sovereignty."
[English text from: Kaeckenbeeck, The h:tcrllational Exp,-ri

ment in Upper Silt-sin. pp. 576-578.]
u Ja"lonsk~' v. German Reich, (1936) I A nlllUl I Digest and

Rtports of Public hlternational Law Cases, Years 1935-1937,
Case No. 42, p. 140.
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forests were deemed by the Arbitral Tribunal to be
within treaty protection of "acquired" and "private"
rights. It was not nect:ssary that the rights be real, nor
was it-under the circul11stances-necessarv to estab
lish th,itt the rights would, under the original law, have
been llalid against succeeding owners of the land.

"In the present case, it is a question of the inter
pretation of Article 181 of the Treaty of :\euillyl2 and
of Article 10 of the Treaty of Constantinople.13 The
first of these two articles speaks of 'private rights',
and the second of 'acquirtd rights'. Article 11 of the
Treaty of Constantinople14 enunciates. moreover, a
special rule concerning 'property rights in land'. It
seems necessary, becaus~ of the context, to interpret
the first two expressions as not limited to real
rights ...

" ... It is also possible that, according to Turkish
law, rights of cutting were so precarious that a regular
cession of the realty to a new owner would 'have
resulted in the impossibility of assertinf.; the cutting
right against the latter by transforming it into a
right to indemnity against the grantor. This point
:vas not entirely clarified during the hearings. But,
m the present case, the Bulgarian Minister of Agri
culture prohibited all further cutting with full knowl
edge of the claims of the contending parties, giving
as the sole reason the fact that the forests were State
property according to the Bulgarian Forest Law of
1904. The Bulgarian Government therefore took a
step directly aimed at the rights of cutting as well,
and based on the unjustifiable ground that the con
cession of that kind of rights was not allowable
because the f~rests were the property of the State.
Under these Circumstances, it can hardlv be doubted
that the attitude of the Bulgarian Government con
cerning the cutting right was incompatible \\'ith the
respect Jar 'acquired rights' imposed upon Bulgaria
by ArtIcle 10 of the Treaty of Constantinople."15

1~. Contract rights have been considered proper
s;tbJects for t~e aPl?lication of the principle of protec
tion for acqUIred rights. (See N or..uegian Slzipo'w'ners
Claims} paragraph 52 below.)

19. Rights acquired by contract 'with G07.'enllllents:
Contractual rights to receive payments from Govern
ments have, in several cases, been dealt with as acquired

10 The article reads as follows:
"Transfers of territory made in execution of the present

treaty shall not prej udice the private rights referred to in
the Treaties of Constantinople, 1913, of Athens, 1913, and
of Stamboul, 1914.

"All transfers of territory made by or to Bulgaria in execu
tion of the present treaty shall, equally and on the same
conditions, ensure respect for these private rights.

"In case of disagreement as to the application of this
Article, the difference shall be submitted to an arbitrator
appointed by the Council of the League of Nations."
10 The article reads as follows:

"Rights acquired previous to the annexation of the terri
tories, as well as judicial documents and official titles emanat
ing from the competent Ottoman authorities, shall be respected
and held inviolable until there is legal proof to the contrary."
"The article reads as follows:

"The right of holding landed property in the ceded terri
tories by virtue of the Ottoman law on urban and rural
properties shall be recognized without any restriction.

"The proprietors of real or personal propertv in the said
territories shall continue to enjoy their propertY rights, even
if they fix their personal residence temporarily or permanent
ly outside of Bulgaria. They shall be able to lease their
property or administer it through third parties."
]5 Arbitration concerning some Forests in Central RhodoPia,

Greece/Bulgaria, UXRIAA, vol. HI, p. 1405; English transla
tion, AJIL, vol. 28, pp. 795-796.



rights subject to the same protection as other property
interests.lu

20. The fact that a right derives originally from a
contract or concession with a State has not been suf
ficient in itself to remove it from the protection other
wise accorded to "private rights",17 In the German
Settlers case, the Permanent Court of International
Justice, having concluded that the Treaty of Peace
clearly recognized the principle that private rights are
to be respected in case of a change in sovereignty,
brieRy considered the point raised by Poland on the
"mixed public and private character" of the contracts
under which the rights of the settlers were asserted.

"But the political motive [on Germany's part in
settling Germans in the area] originally connected
with the Relltenglltsvcrtriige does not in any way
deprive them of their character as contracts under
civil law ..."

The Court noted that the Annex to the Peace Treaty
specified the maintenance of, inter alia,

"Contracts between individuals or companies and
States, provinces, municipalities or other similar
juridical persons charged with administrative func
tions. and concessions granted by States, provinces,
municipalities, or other similar juridical persons
charged with administrative functions."IB

Such contract rights having been maintained by the
Treaty as between enemies, the Court was of the opin
ion that it was impossible to interpret Poland's rights
as extending to the annulment of the contracts in
issue in the case.

21. A concession granted by the City of Warsaw
to a French company, the Compagnie d'Electricite de
Varso~>ie, was deemed a contract vesting "private
rights" in the company and to be within the protection
of Article 11 of the Convention between France and
Poland Concerning Private Property Rights at)d In
terests.19 In so deciding the Tribunal rejected the con
tention that the concession in question, as a public
service concession, could not be assimilated to contracts
of private iaw.

a. . . la concession accordce par la Ville d la Com
pagnie a, comme gcncralement toutes les concessions,
111t caracthe double .. elle reIeve tallt dll droit public
que dll droit pri~le.

apartout 01' la Ville a octro}'c all concessionnaire
des droits qu'ellc lie peut llli accorder qu'en vertu
de son alltorite de 1nttnicipalitc, ['acte de concession
est 1/11 acte de droit public,' telle l'alltorisation de
poser des CMldllites electriques dalls les rites et sur
les places de la Ville, etallt d'usage pllblic; tel le
droit cxrlllsif de distribuer l'hlcrgie clectTique, le
contrale, cxerce par la Ville sllr l'exploitation par
le conccssio1l1zaire, etc.

aD'autre part, la cOllcession contient nombre de
dispositions qui 1'elltrcllf dans le domaine du droit
pri.. ,c, C011lll/e celles COlICerllGllt le paiemc1lt de l'eclai
rage de la Ville. le tarif 1'0111' la consommatioll pYlVee,
la rede..'ance d la Ville, etc.

all ell suit quc lc caradere juridique de la conces
sioll nc s'o!'!'osc !,as a 'Y appliqller lcs dispositions de
la COIl..'c1Ition de 1922, qui traitent des contrats

11 See cases cited in paras. 97-107 below.
1T See sub-section 3 below.
111 PCIJ, series B, No. 6. pp. 38-39.
'" LNTS, vol. 43, No. 1073.
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de droit privc 1l0tammellt l'article 11 de cet/e CMlven
ti01l."20

22. In the arbitration to which the Arabian Amer
ican Oil Company and the GClvernmt'nt of Saudi Arabia
were parties, it was held that the oil concession in
question was a conces~ion for development of natural
wealth of a contractual character under which the con
cessionaire had rights "in the nature of acquired
rights".21

C. LAW APPLICABLE TO ACQl'ISITIOK OF RIGHTS

23. \Vhether or not an interest or right has been
acquired has been considered-absent a treaty or other
instrument to the contrary-a question to be determined
by reference to municipal law in force at the time
of the purported acquisition, whether it be the law of
the same or of a different sovereign party to the case.

24. In the Rio Grande Irrigatioll and Land Com
pany case, involving a decree of forfeiture, the Arbitral
Tribunal considered that a United States Statute which
made acquisition of real property by aliens unlawful,
prevented an English company from having acquired
from a United States company a valid right to a lease
of concession and other privileges for the construction
of a dam; in consequence a decree of forfeiture without
compensation could not give rise to an international
c1aim.22

25. In the Cmle'l!Gro case, a Peruvian decree provid
ing for payment of one per cfnt bonds in lieu of coin
-which was already in force when the Italian claimants
acquired cheques payable by Peru-was considered by
the Arbitral Tribunal to be determinative of the Peru
vian Government's obligation to the claimants.23

26. In the George H opkitlS claim, money orders
payable by the I\Iexican Government were declared
to have been validly acquired, notwithstanding the un
disputed illegality of the governmental regime in power
at the time of the acquisition. The United States
Mexican General Claims Commission, drawing a dis
tinction between transactions and relations with and
by the Government itself and those with and by a
particular regime, placed the money order purchase
"within the category of purely government routine"
and concluded that a subsequent decree by the legitimate
Government-even though equally applicable to claims
by Mexican citizens-"could not possibly operate uni
laterally to destroy an existing right vested in a foreign
citizen ..." .24

2i. In considering the right of ownership to the
CllOr::ow Factory in Upper Silesia, the Permanent
Court of International Justice held that the German
claimant's right was to be regarded as e!'tablished by
the fact of its name having been duly entered as owner
in the land register prior to the cession. The Court
stated:

"If Poland wishes to dispute the validity of this
entry, it can. in any case. only be annulled in pur
suance of a decision given by the competent tribunal;

'" Affaire de la Compagllie d'Electricite de Varsovie (France!
Polalld) (1932), UXRIAA, vol. Ill, p. 1687.

"l Award, p. 125. See also paras. 131 and 132 below.
=:! Rio Gratlde Irrigatioll alld Lalld Co. Ltd. (Great Britaill

v. USA) (1923), UXRIAA, vol. VI, p. 131.
::> Callevaro Case (Italy alld Peril) (912), J. B. Scott, The

Hague COl/rt Reports, 1st series, p. 285; see quotation from
same case in para. 90 below.

.. USA 011 behalf of George H opki,ls, Claimallt, v. the Ullited
Me:ricall States (1926), UNRIAA vol. IV, pp. 44 and 46.



this follows from the principle of respect for vested
rights, a principle which, as the Court has already
occasion to observe, forms part of generally accepted
international law".25

In subsequently interpreting this language, the Court
explained that the reference to annulment by a com
petent tribunal did not mean that a subsequent decision
of such municipal court would affect the decision already
taken by the Perm:l.l1ent Court which was based, inter
alia, "on the tinding that from the standpoint of mu
nicipal law, the Oberschlesische [the German claimant
COIl1;Jany1 had validly acquired the right of ownership
to the factory".26

28. In KCl1IellY c. Etat serbe-croatc-slo,!hle, a claim
based on the failure of a new sovereign to recognize
previously acquired rights, the Tribunal deemed the
mineral "search and digging'" rights as having been
acquired inasmuch as they had been granted by the
competent authority; the rights had been registered and,
in accordance with the then applicable law, such regis
tration constituted valid title.27

·~:,#3"In Bllrt (USA) v. Great Britain, the recognized
bona fides and regularity of British proceedings which
resulted in the denial of the claimant's right to a tract
of land in Fiji, subsequent to its cession to Great
Britain, were not considered relevant by the Arbitral
Tribunal which itself gave consideration to the appli
cable native law at the time of the claimant's acquisi
tion and concluded that the Chiefs who had purported
to grant the land were, under the customary law then
recognized, acting within their power.28

30. In some arbitrations involving concession agree
ments between a State and an alien company, tribunals
have had resort to general principles of law where
domest~c law on the subject was lacking in order to
determ1l1e whether particular ri!;hts claimed could be
deemed to be "acquired rights" (See paragraph 131
below).

2. Exprop)!"iation

31. This sub-section deals with pronouncements of
international tribunals indicative of their views on the
expropriation power and its limits deriving from (a)
treaty obligations: (b) responsibility in connexion with
purpose, application and procedures involved in the
taking; and (c) obligations with respect to compensa
tion; a fourth sub-section, (d), deals with specific ref
erences to the question whether or not a non-discrimi
natory measure affecting property of foreigners can
give rise to international responsibility.

a. INTERNATIONAL RESPONSIBILITY ARISING FROM

"'EXPROPRIATION VIOLATING TREATY OBLIGATIONS

32. Expropriation contrary to treaty obligations
has given rise to international responsibility in itself
and without regard to other circumstances.

33. The Permanent Court of International Tustice
characterized the t;lking in the Chor::ow Facto;" case
as violating the Geneva Convention; the award was
therefore to be governed by "principles which should

os Cerlain Grrmall hlt~rests ill Polish Upper Silesia, peu,
Series A, No. 7, p. 42-

"" Interpretation of Judg-ements Xos. 7 and 8 (The Factory
at Chorzow), PCI}, Series A, Xo. 13, p. 20.

lit Kl'ml'ny c. Elol sl'rbe-croafe-slovJlle (1928), Recueil TAM,
\·l)1. VITI, pn. 593-594.

"" BUl'f (USA) v. Great Britaill (1923) UNRIAA, vol. VI,
pp. 93 and 98.

serve to determine the amount of compensation due for
an act contrary to ~nternational law".20

b. INTERNATIONAL RESPONSIBILITY IN CONNEXION

WITH PURPOSE, APPLICATION AND PROCEDURE 01'

TAKING

i. Qucstion of releoz.'a1Ice of purpose to i11ternati01wl
responsibility

34. The discussion by international tribunals of the
public purpose of expropriatio~ ~1as been, for the. m?st
part in the context of recogmzmg that expropnatlO.n
for ~easons of public utility is an unquestionably legi
timate exercise of State power. Thus, for example, the
Permanent Court of International Justice, in the Ger
man Settlers case, mentioned "expropriation for reasons
of public utility" as among measures unaffected by ~he
Geneva Convention, which prohibited measures which
generally accepted international law did not sanction
in respect of foreigners,3o

35. The Waltcr Smith claim case is one of the
comparatively few instances of a decision in .w~ich the
absence of a public purpose for the expropnatlOn w.as
explicitly cited as at least one of the reasons for Its
illegality; the Arbitral Tribunal emphasized that the
State's Constitution and legislation themselves protected
against expropriation except on proof of public utility
and previous indemnification.

"From a careful examination of the testimony
and of the records, the Arbitrator is impressed that
the attempted expropriation of the claimant's prop
erty was not. in compliance with the constitution,
nor with the laws of the Republic; that the expro
priation proceedings were not, in good faith, for the
purpose of public utility, They do not preser;t the
features of an orderly attempt by officers of the law
to carry out a formal order of condemnation. The
destruction of the claimant's property was wanton,
riotous, oppressive. It was effected by about one
hundred and fifty men whose action anpears to have
been of a most violent character. There is some
evidence tending to show that, before the expropria
tion proceedings, certain persons, being unable to
purchase the property from the claimant, threatened
to destroy it.

"\Vhile the proceedings were municipal in form,
the properties seized were turned over immediately
to the defendant company, ostensibly for public pur
poses, but, in fact, to be used by the defendant for
purposes of amusement and private profit, without
any reference to public utility."3!

36. In another case. Goldenberg, where puhEc pur
pose was mentioned as a necessary element of legal
expropriation. it was the absence of compensation which
was the pivotal issue.

UTolltefois. si le droit des gens alltorisc 1/n Etat,
pOllr des motifs d'lltilite f'llbliqlle, a deroqer all prin
cite dll respect de la propriete privte des etranrrers,
c'est a la condition sine qua non que les biens expro
t".its Oll rCl7llisitioll1lt;s seront equitablcmellt payh
le PlllS rapidemel1t possible."32

.. peIJ, Series A. No. 17, n. 47; see also German Inferrsls
ill Polish Upprr Silrsia. PCII, Series A. Xo. 7, p. 33, an,1
Prtrr Po:;man\, [Tniz'rrsit\' v. fhr Sfate (If C:;rcllos/",'akia,
Serie~ A/B. No. 61, p. 243; referred to below in para. 92.

SI PCI}, Series A, No. 7, p. 22.
31 Walfrr Fldelzer Smith Claim (Cuba/USA) (1929),

UNRIAA, vol. IT, pp. 917-918.
'" Affaire Goldenberg, GernUJllj,/Romania (1928), UNRIAA,

vol. IT, p. 909.



37. In the Norwegiall SIzipow11ers arbitration, which
was primarily concerned with the amount of compen
sation for the war-time taking by the United States of
shipbuilding contracts, the Tribunal noted that the
laws of both parties dealing with expropriation
were in accord with the international public
law of all civilized countries; in cases of taking-s,
the Tribunal stated, Courts have to decide, illter alia,
"whether the 'taking' is justified by public needs". The
Tribunal considered relevant the question "\Vhether the
taking for title and the keeping of the title without a
sufficient emergency or after the emergency had passed,
was necessary". Prefaced by a reference to the "liberal
spirit of the municipal law of the United States" relied
on in the arbitration, one of the Tribunal's conclusions
was that the United States had failed to sustain its
burden of proving "That the keeping for title to the
claimant's property was needed for public use after
1st July, 1919".33

ii. Discriminatory expropriatio11 11leasttres

38. That discriminatory e.xpropriation measures
may engage the international responsibility of a State
is implied in the N orwegiatl Shipo7.cl/lers case, in which
the Tribunal stated:

"making due allowance for the circumstances, and
especially for war conditions, it may be said that
discrimination against the claimants has not been
sufficiently arbitrary to justify any special claim for
damages by the King of Norway."

In fixing compensation due to th~ claimant, the Tri
bunal, referring again to discrimination, stated that:

"In the present instance the liability of the Emer
gency Fleet Corporation [U.S.] is due to its dis
regard. not only of the public law, but also of the
municipal private law, as it should have settled ac
counts and delivered the ships to their original owners
at least after the end of June 1919.

"The United States are responsible for having
thus made a discriminatory USe of the power of
eminent domain toward citizens of a friendly nation,
and they are liable for the damaging action of their
officials and agents towards these citizens of the
Kingclom of Norway."34

39. The fact situation in the Oscar Chilln case did
flot, in the opinion of the Permanent Court of Inter
national Justice, amount to discrimination, although
:Mr. Chinn's was the only enterprise destroyed by the
measure complained of. The treaty obligation involved
guaranteed complete commercial equality between the
nationals of the United Kingdom and Belgium.

"The form of discrimination which is forbidden
is therefore discrimination based upon nationality and
involving differential treatment by reason of their
nationality as between persons belonging to different
national groups.

"It should be recalled in this connection that the
treatment accorded to Unatra was based on the
special position of that Company, as a Company
under the supervision of the Belgian Government.
The special advantages and conditions resulting from
the measures of June 20th, 1931 were bound up with
the position of Unatra as a Company under State
supervision and not with its character as a Belgian
Company. These measures, as decreed, would have

so NOrit'l!giml Ship07.t'l!rrs Claims, USAjNorit'a}' (1921).
UNRIAA, vol. I, po. 332. 335 and 336.

.. Ibid" pp. 336. 339.
()~
.,)

been inapplicable to concerns not under government
supervision, whether of Belgian or foreign nationality.
The inequality of treatment could only have amounted
to a discrimination forbidden by the Conventior. if it
had applied to conc:"rns in the same position as
Unatra, and this was not the case.

"In these circumstances, the Court is unable to
attach any legal importance to the argument based
by the Government of the United Kingdom on the
fact-which is not disputed by the Belgian GO\'ern
ment-that )'lr. Chinn was the only private trans
porter who, like Unatra, confined his business to the
transport of goods belonging to others."35
40. In the previous case of the Germall Settlers,

the Court had expressed the view that taking of prop
erty under a law or decree which does not in terms
discriminate does not preclude its violating a treaty
obligation for equal treatment "in law and in fact".

"The facts that no racial discrimination appears in
the text of the law of July 14, 1920, and that in a
few instances the law applies to non-German Polish
nationals who took as purchasers from original
holders of German race. makes no substantial dif
ference ... There must be equality in fact as well
as ostensible legal equality in the sense of the absence
of discrimination in the words of the law."3G
41. That the measures discriminatin~ in favour of

nationals were, by municipal law, "gratuitous" did not
-in one of the Spanish Zone of :Morocco cases-pre
clude an international claim based on arbitrary and
discriminatory State action.

"... Si 1111 gOl/venlemellt} ell ver/It d'lIlle loi Olt
d'lm deer'et general} accorde} a titre graciel/:t:, mais
en utilisallt les fonds !,ublics} des inde7l11lites ou al/tres
favel/rs} mIc discrimination manifestement arbitraire
contre les ctrangers pourrait evelltl/elle1lle11t justifier
1l1le inten:elltioll de droit intemational.

"Mais il est clair ql/e, Puisqlte 1lIeme les jllridic
tions 'lationalcs de droit public ne sont qlle tres
exceptionnelle1lletlt disposees a qualifier d'arbitraires
des mesttres ad11linistrati7.'es Oll legislati'i/es prises par
les alt/onUs dallS l'exercice de leurs pOllvoirs discre
tiolmaires, pareille reserve s'impose a PillS forte
raison a tme jllridictiml illternatiotlale.JJ37

iii. Mamler atld procedllre: arbitrary actioll}
denial of justice} bad faith

42. Tribunals have contrasted expropriation in ac
cordance with regular expropriation procedures legally
in force in the country concerned with arbitrary takings
in bad faith or without adequate procedure. When in
the Germall i11terests case, the Permanent Court of
International Justice considered the measures taken
by Poland nullifying private rights in the Chorzow
Factory. it noted that the Polish law was "applied
automatically, without any investigation as to title of
ownership ... No redress by legal action is open to
interested Parties and no indemnification is provided
for by law".38

43. The Arbitral Tribunal concerned with the taking
of certain Standard Oil Company Tankers by Germany

'" PCIJ. Series A/B. No. 63, p. 87.
.. Ct:rtain qlll!stiol1S rt:lating to sdtlers of Gl!rman origin in

the territorj' cl!ded bS Germany to Poland, PCIJ, Series B.
Xo. 6, p. 24.

T. Grmt Britain/Spain (Spanish ZOlle of Morocco), (1924),
L"XRIAA, \"01. IT, p. 652.

as PCIJ, Cl!rtaill Gl!rmall Interests in Polish UPPt:r Silesia,
:3cries A. No. 7, p. 24.



in connexion with reparation obligations. contrasted the
regularity of the proceedings and their legal basis with
cases in which (;overnment~ "in appropriating without
compensation the property 0 f companies by arbitrary
measures which attected them alone, had committed
acts that might be ranked a,; OVl'rstepp:ng of authority
or abuse of law".:1O The Tribunal cited as examples of
such measures, those taken bv the Governments of
Panama and Portugal with wllich the El Triunfo and
Delagoa Bay Railway cases had been concerned. Both
these cases had concerned, inter alia, deprivation of
concession rights and property.

44. In the Dclar;oa Bay Raihi.'G\' case, the Tribunal
considered the State action unreasonable bv virtue of
the manner of declaring forfeiture for failtlre to con·
form to obligations not contained in the original conces
sion; the Tribunal said that the wrong was one of
procedure rather than one of substance.4o

45. In the El Trill1lfo case. in which the claimants
had been deprived of property rights and interests by
measures which included (1) bankruptcy proceedings
which the Arbitral Tribunal deemed fraudulent; (2) a
Presidential edict which practically destroyed the con
cession which was the subject of the bankruptcy pro
ceedings; and (3) the subsequent granting of the same
rights to others. the Tribunal characterized the cir
cumstances as amounting to a denial of justice.41

46. In the fValtcr Smith case, although expropria
ticn proceedings were formally carried through, the
Arbitral Tribunal characterized them as not being in
good faith and stated that "they do not present the
features of an orderly attempt by officers of the law
to carry out a formal order of condemnation". So far
as the action in the Cuban tribunals was concerned, the
Tribunal concluded that "Under all the circumstances
of the case, it seems clear that the action of those
tribunals should not be held to render valid the pro
ceedings of attempted expropriation".42

47. In the De Sabla case. the Lnited States-Pana
manian General Claims Commission imputed neither
bad faith nor discrimination. but it found denial of
justice in the procedure by which the claimant's land
had been granted to third persons as though it had
been in the puhlic domain. The purpose of the legisla
tion involved had been the orderlY administration of
public lands and a procedure had 'been prescribed for
opposition by private owners to adjudication on their
lands. The Trihunal, rejecting the contention that the
claimant had failed to take advanta!5e of the procedures
available prior to the adjurlication;;. deemed these pro
cedures-as actually applied-insufficient, itlter alia, in
prm'iding inade'luate notice and im'nlving- hardship in
requiring opposition to each proposed adjudication on
the claimant's extensive tract. The Tribunal found that
"the adjudications and licenses g-ranted by the au
thorities on Bernardino [the de Sabla property] con
stituted wrongful acts for which the Government of
Panama is responsible internationally".43

so Claim of Standard nil C(l. to Certain Tankers (Re/,aration
Commission/USA) (920). eXRTAA. \'01. TT. P. iq.

'" United States. Gn'at Britain, Portugal (De/a'lna Bo\' Rail
way. 1901). La Fontaine. Pasicrisic Internationalc, p. 397. See
same case. paras. 83 and 109 below.

n El Trirwfo Company, USA/Sal7.'Odor (902), CS Ft1rcign
Relations, p. 862. See also same case below in para. 101.

.. UXRIAA, yol. n. pp. 913, 917 and 918.

.. Margllerite De loly De Sabla (USA) Y. Panama. General
Oaims Commission, United States and Panama. 1933,
UNRIAA, yol. VI, p. 366.
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c. INTERN'ATIONAL RESPONSIBILITY FOR CO~tPENSATIO:-<

48. The question of compensation for takings as
dealt with in international tribunal cases is concerned
with the existence of an obligation to compensate and
with the appropriate standards to be applied in ascer
taining the amount which should be paid.

i. Existence of obligation to compensate

49. The existence of an international obligation to
compensate for an otherwise. lawfu~ takin~.of an
alien's property finds sup~ort III var!ous oplll1ons. of
international tribunals wInch often Imk the reqUIre
ment for compensation to the principle of respect for
acquired rights; occasionally, the doct:ine of unjust
enrichment has been utilized :is the ratIOnale. For the
most part, the question whether compensat!on is its~lf
an element of the lawfulness of the taklllg as dls
tinO'uished from an obligation of the expropriating
St:te consequential on a lawful act is not clearly dealt
with in international tribunal cases.

50. The taking of property without compensation
in the CllOrzow Factory case was, in the first place,
adjudged unlawful as violating a treaty o~ligation, ~ut
dicta in the Permanent Court of InternatIOnal Justlce
decision relates to the general question of the relation
ship of compensation to State responsibility for expro
priation for public purpose.

"The action of Poland which the Court has judged
to be contrarv to the Geneva Convention is not an
expropriation':-to render which lawful only the pay
ment of fair compensation would have been want
ing."H

The Court had already, in an earlier decision, con
sidered the taking as going beyond and therefore violat
ing permissible action under Head IH of the Geneva
Convention, which provision itself constituted an excep
tion to the general principle of respect for vested
rightsY;

51. The relationship of compensation :0 the legality
of an act was considered in the Goldetlberg case con
cerning a war-time requisition for which the claimant
had received compensation amounting to approximately
one sixth of the value of the requisitioned merchandise.
A basic issue was whether the claim was arbitrable as
a claim "growing out of an act committed by the Ger
man Government" within the meaning of Section 4 of
the Annex to Articles 297 and 298 of the Treaty of
Versailles. The respondent State argued that the Treaty
reference to "act committed" applied solely to acts con
trar\' to international law and that the issue of whet!:er
full'payment had been made for such an unquestionably
legal act as requisition was not arbitrable. The Tri
bunal deemed it necessary to consider what was meant
by "act contrary to international law" and whether the
circumstances of the requisitioning in question was
such an act. Deciding in favour of the claim, the Tri
bunal said:

"Tol/tejois, si le droit des gems autonse 101 Etat,
pour des motifs d'utilite Pl/blique, cl deroger al£ prin
cipe dl/ respect de la propriae pri"'ee des Ctrangers,
c'est a la cmldition sine qua non que les biens e:r:pro
pries ou requisitionnes serollt eqHitablement payes le
pIllS rapidement possible.

.. PCIJ, Series A, No. 17, p. 46.

.. PCIJ, Certai" Germall Illterests in Polish Upper Silesia,
Series A, No. 7, p. 22.



"L'application de ces regles abolttit au resllltat
suivant: la requisition operee par l'alttorite militaire
aIlenumde ne constituait pas initialement un "acte
contraire au droit des gens". Pour qu'il contillluit cl
en etre ainsi, il fallait, cependant, que da11S un delai
raisomlable, les demmldeurs obtinssent fme indemnite
equitable. Or tel n'a pas cte le cas, l'indemnitc,
aIlouce plusieurs a~l1leeS apres la requisition, attei
gnant d pei~le le sixiellle de la 'i/aleur des biens ex
propries.

((... It y a Id un "acte contraire au droit des gens",
que I'Otl applique le principe ghleral qui s'oppose d
l'expropriati011 de la propriete privce des etrangers
sans juste indemtlite Ol~ la regle speciale ecrite concer
nant la reqltisition pour besoins 1Ililitaires."46

(1) Acquired rights rationale

52. International responsibility of a State to com
pensate for takings of the property of aliens has been
considered a corollary of the principle of respect for
acquired rights. The Tribunal in the N or-wegwn Ship
O'wners case said:

"Whether the action of the United States was
lawful or not, just compensation is due to the
claimants under the municipal law of the United
States as well as under international law, based
upon the respect for private property.

"
"No State can e.xercise toward the citizens of

another civilised State the 'power of eminent domain'
without respecting the property of such foreign
citizens or without paying just compensation as de
termined by an impartial tribunal, if necessary."4,.

53. The principle of respect for acquired rights
was referred to in connexion with compensation for
various deprivations suffered by claimants in the
Spanish Zone of Morocco arbitration. In an introductory
section dealing generally with a group of claims, the
Arbitrator stated:

((... En ce qui COllccrne la presque totalite de ces
Reclalllations, la question de la responsabilite fl'a pas
besoin d'etre posce, parce ql!'il peltt etre considere
comme acquis qu'en droit interllatiOllal un etranger
tIe peut etre prive de sa propriete sans jltste indem
nite, SOltS reserve natltreUement, dll droit conven
tionnel en "'ig Iteur; cela est wai surtout lorsque la
restriction apportce at! libre exercice dll droit de pro
priete est la consequence d'mle mesure ne visant que
des personnes determi~lees, et non pas l'etlsemble des
proprietaires se troltvant dans des conditions sem
blables."48

54. Similarly, in the De Sabla case, the United
States-Panamanian General Claims Commission said
"it is a.xiomatic that acts of a government in depriving
an alien of his property without compensation impose
international responsibility".

"... It is no extreme measure to hold, as this Com
mission does, that if the process of working out the
system [of public land administration1 results in
the loss of private property of aliens, such loss should
be compensated."4!!

'" Affaire Goldenberg (Gemlalls/R01llallia) (1928), UNRIAA,.
vo!. H, p. 909.

<T Norc.lJegian Shipowners Claim, UNRIAA, vo!' I, pp. 334
and 338.

"'Great Britain/Spaill (Spanish Zone of Morocco), (1924),
UNRIAA, vo!' E, p. 647.

.. UNRIAA, vu!. VI, pp. 358 and 366.
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SS. The Arbitral Tribunal in the Delagoa Bay Rail
way case declared obiter dicta that, even were it to
consider the Government's action as a case of legal
expropriation, the obligation to compensate would exist.

" ... toltjoltrs est-il que ut acte a Cll- pom" effet de
d;'poss,;der des partiCIIliers de ICltrs droifs et pri·;;i
leges d'ordre prive (1 el/X confCrcs par la concessio.l
et que, cl deJallt de dispositio~IS iegaics contraires
- dont l'cxistellec tl'a, pas Ctc aUcgltee daJls ['CS

peel' - l'Etat, al/feur d'une tcUe d6possession, est
feme ti la reparation integralc du prejudice par lui
caltse."50

(2) Unjust enrichment

56. 'The principle of unjust enrichment as a ba:,is
for establishing a State's obligation to compensate for
an alien's ioss of property has been mentioned in some
cases although 110t applied as a principle of interna
tional law.

57. The United States-l\lexico Special Claims Com
mission explicitly denied the acceptance of the prin
ciple in international law. It held, in the Dic1~soll Car
and ~Vheel Company case, that no international respon
sibility had arisen from the claimant's failure to receive
payment for goods delivered to the then privately
owned National Railways Company, which failure was
due to the company's having been taken over by the
Government of 11exico and consequently being unable
to meet its commitments. The fact that the Govern
ment had, during its possession of the railway, made
use of the material delivered by the claimant did not
entail the duty to compensate.

"It is obvious that the theory of unjust enrich
ment as such has not yet been transplanted to the
field of International Law as this is of a juridical
order distinct from local or private law ... It is
necessary to establish the international illegality of
the causative act, and that the injury suffered by the
national of the claimant country be the result of that
act."51

58. The doctrine of unjust enrichment was the
ground for awarding compensation \vhere, in the Che
mins de Fer dll Nord case, the claimant railway in
Belgium had been taken over and exploited com
mercially by the German Government. The Tribunal,
referring to the Belgian Civil Code as applicable in the
circumstance, concluded that the elements of negotiorum
gestio were present and accordingly held the German
Government liable for the proceeds received by virtue
of the commercial exploitation.52

59. Dicta in one of the Spanish Zone of Morocco
arbitral awards, concerning the occupation of the
claimant's property by government authorities is in
support of the application of the principle of unjust
enrichment as a generally recognized juridical principle
in order to establish the State's duty to pay indemnity
to the owner. absent expropriation proceedings or
military necessity.li3

60. In the De/agoa Bay Railway case, dicta con
tained in a preliminary discussion of the juridical nature

'" La Fontaine, Pasicrisie fnterl/a/ionale, p. 402; sce same
case, para. 44 above.

... Dicksoll Car and Wheel Company (USA) ..... M cxicn.
(1931), Lauterpacht. Allnual Digest 1931-1932, p. 229.

'" Chemins de Fer dll Nord v. German State (1929) Fr01lco
Germall Mixed Arbitral Tribunal, Lauterpacht, Annual Digest
1929-30, p. 498.

SI Berka D'Ben-Karrish-Rzini (Great Britain/Spain, Spallisll
Zone of Morocco, No. 16), (1924), UNRIAA, vo!' H, p. 682.



of compensation within the Tribunal's jurisdiction to
award mentions "rembollrsement d'ltne valeur dont le
Portl/gal, s'il ne la restitl/ait pas, se trouverait illcgi
timc1IIC1lt enrichi" as one of the possible alternative
bases for an award of just compensation.M

61. In the Lczndreall claim involving repudiation of
a concei''5ion-contract for working guano deposits, the
Arbitral Tribunal based an award on the State's obliga
tiurl to pay the fair value, ql/antl/m merl/it, of denounce
ments by the claimant listing discoveries, in so far as
the State utilized and benefited from these discoveries.lill

62. In the Lena Goldfields arbitration- held pur
suant to an arbitration clause in a concession agree
ment-the award was expressly based on the principle
of "unjust enrichment". The award upheld the claim
made for "restitution to the company of the full present
value of the company's properties, by which in the
result the Government had become 'unjustly enriched' ".
The '1 ribunal referred to the acceptance of the prin
ciple in Continental law, including Soviet law, Ger
man law, Scottish law and to its partial acceptance in
English law.5G

(3) Exempted takings

63. It may briefly be noted that certain kinds of
taking have been recognized to be exempt from the
usual rules on compensation. These include fines and
forfeitures of property in connexion with penal laws
as well as takings and destruction for public health or
safety reasons or within the area of "police power".
There still may be. in any particular fact situation,
a question of denial of justice, arbitrariness or other
aspect relevant to international responsibility and there
may al~o be the question of the characterization of
the taking.

64. The auction of an alien's property cullsisting
of merchandise bought in violation of Mexico's customs
laws gave rise to no obligation where, in accordance
with those laws, such auctions ,",'ere prescribed in
cases where triple duties were a5sessed and not paid.1I7

On the other hand, compensation was awarded in a
case where an alien's property ""'as seized in the in
correct-although bona fide-" .:~ that he had in
fringed the revenue laws of 1.: United States.liS In
another case, an unreasonable lapse of time between
the seizure and formal confiscation was held to engage
the responsibility of the State and compensation was
awarded, although the right of confiscation for the
offence was acknowledged.59

65. The taking of an alien's property has been
held non-compensable when the State action was
deemed to be within its police power or for reasons
of public health or safety. In a very brief decision
which omits the factual background of the case, the
destruction of a stock of liquors was deemed "a matter
of police entirely within the powers of the military gov
ernment" and a claim for compensation was accordingly

50 La Fontaine, Pasicn'sil' Internationall', p. 399.
liOLandreat.: claim (USA/Peril), (1922), UNRIAA, yol. I,

p.365.
EO Lauterpacht, Annual Digest 1929-1930, p. 1; Cornell Law

Quarterlv, yol. 36, p. 51.
51 Cha;en (USA) v. J[exico, (1930), UNRIAA, vol. IV,

p. 564.
50 O<t'1lers of tire Cargo of the Coqllitlalll (Great Britain) Y.

United States (1920), UNRIAA, vol. VI, p. 45.
.. Consonno (Italy) v. Persia (1891), La Fontaine, Pasicrisie

Interllationale, p. 342.
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denied.GO 'Where property was set on fire by militr"v
authorities because of a fear of the spread of yellow
fever, the Tribunal decided that under the circum
stances-which included the non-disputed fact that the
sanitary conditions made it necessary and advisable to
fire the buildings-the taking was justifiable as a neces
sity of war and gave rise to no legal right of compensa
tion; the Tribunal expressly avoided the question
"whether generally speaking, the United States military
authorities had a right in time of war to destroy private
property for the preservation of the health of the
army"; it also urged that payment be considered as
a matter of grace and favour.61

66. International tribunal decisions have touched
somewhat upon the question whether the exercise of
such State powers as taxation or currency control
adversely affecting property rights of aliens give rise
to compensation obligations in the absence, again, of
accompanying circumstances of discriminatory or ar
bitrary application or breach of specific obligations. The
Upper Silesia Arbitral Tribunal dealt with taxation
when it dismissed a claim for compensation for losses
-culminating in the closing of the business caused by
successively-imposed licence fees-on the ground that
no right had been taken away.

"It is true that taxation may render the trade less
remunerative or altogether unremunerative. How
ever, there is an essential difference between the
maintenance of a cert.lin rate of profit in an under
taking and the legal and factual possibility of con
tinuing the undertaking. The trader may feel com
pelled to close his business because of the new tax ...
But this does not mean that he has lost the right
to engage in the trade. For had he paid the tax he
would be entitled to go on with his business .. .".62

67. An arbitral tribunal found no basis for a valid
claim for compensation in the fact that a claimant suf
fered losses because of a United States law making paper
money legal tender and thereby reducing the value
and interest thereon of certain railway company bonds
owned by the c1aimant.63

ii. Stmldards of compensation

( 1) Compensation for lawftll taking

68. International tribunals have characterized com
pensation obligation for lawful expropriation as the
duty to pay "fair compensation",64 "just compensa
tion",611 or "la reparation integrale".GG

69. Value at time of taking has, in principle, been
the standard applied in various cases of expropriatory
action.

"'I. Parsons (Great Britaill) v. United States (1925),
UNRIAA, vol. VI, p. 165.

.. William Hardman (Great Britaill) v. United States (1913),
UNRIAA, vol. VI, p. 25.

.. Kiigde v. Polish State (1932), Lauterpacht, Annual Digest,
1931-1932, Case No. 34, p. 69; this case may be compared with
the PCU decision in the Oscar Chinn case cited in para. 15
above.

os Adams (U.K.) v. United Statl's, Moore, Histor).' and Digest
of the Interllutional Arbitratiolls to which the United States
Has Beell a Partv, vol. Ill, p. 3066.

.. peu, The Factor:!>' at Chorzow, Series A, No. 17, p. 46.
'" E.g., N orwegiQll Shipowllers Claim, UNR~.\A, vol. I,

p. 338; Goldenberg, UNRIAA, yol. iT. p. 909; Great Britain/
Spain (Spanish Zone of 1forocco), UNRIAA, vol. 1I, p. 647.

.. Delagoa Bay Railway, La Fontaine, Pcsicrisie Interna
tio/lale, p. 402.



70. The decision of the Permanent Court of Inter
national Justice in the Chorz6w FactoT'y case contains
dicta to that effect.

"The action of Poland ... is not an expropriation
-to render which lawful only the payment of fair
compensation would have been wanting; ...

"It follows that the compensation due to the Ger
man Government is not necessarily limited to the
value of the undertaking at the moment of disposses
sion, plus interest to the day of payment. This limi
tation would only be admissible if the Polish Gov
ernment had had the right to c..'Cpropriate, and if
its wrongful act consistecl merely in not having paid
to the two Companies [whose property had been
taken] the just price of what was expropriated.67

71. The Tribunal in the Non.uegial~ Shipowners
case considered that "just compensation implies a com
plete restitution of the status quo ante". The Tribunal
had stated earlier that just compensation in tile case
was to be measured not only by the actual valu<; of the
property at the time and place of its taking but also
"in view of all the surrounding circumstances" among
which ..umbered an unnecessary delay in settling the
matter and an element of discrimination.6s

72. Just compensation was, in a series of arbitra
tions between Turkey and the United States, defined
simply as "the value of property taken or destroyed"
and "market value", if there was one, at the time and
place of the taking was considered the "basis for
ascertaining the pecuniary equivalent of property
takl.'r''' ,60

73. International responsibility arising from in
d:' ,!uacy of compensation already paid or provided for
in ,.'1e expropriation measure itself is referred to in
dicta of arbitral awards.

74. A decision by the Turkish-American Claim:;
Commission said:

"The payment of inadequate compensation, not
voluntarily accepted as an adequate settlement, may
be considered to be a confiscation of property to the
extent of the inadequacy of the payment. However,
an international claim based on a complaint of con
fiscation of property must of course be established by
clear, convincing evidence as to taking and value."70

75. In the Goldenberg case, where payment had
been made amounting to one sixth of the undisputed
value of the property taken, ~he Tribunal considered
that there had been a taking .vtthout compensation of
five sixths of the property, and that the international
obligation to pay just compensation had not been met;
the award was a sum amounting to five sixths of the
value of the property with interest.71

76. The same decision refers to a requirement that
compensation for expropriation be made "le plus rapi
dement possible". There appears, however, to be a
dearth of decisions dealing- particularly with this ques-
tion.72 '

0: PCIJ, Series A, Xo. 17, pp. 46 and 47.
... UNRIAA, vol. I, pp. 334 am'. 338.
.. United States of America 011 bella(f of tile Americall Tobac

co Company v. Turkey; United States of America 011 bellalf
of llfcAIldrcws GIld Forbes Co. v. Turkey,', Xie1sen, American
Tllrkish Claims Settlement, 1937, pp. 144 and 92.

'" Ullited States of America OIl bellalf of Sillg£, Sewillg
Machille CompallY v. Tllrkey, ~ie1sen, op. cit., p. 492.

'l'l Affaire Goldeuberg, UNRIAA, vol. Il, p. 909.
to For relevant treaty provisions, see Chap. Il, paras. 29-35

above.
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77. The question whether this same standard at
adequacv and promptness is applicable in cases of
general'expropriation o~ natio~aliz.ati?n meas,ures ha~
not been discussed on Its merIts 111 mternatlonal tn
bunal decisions. The question was raised in the Hun
garian Optants case, in which the ROI~an~an~H~.l11.garian
Mixed Arbitral Tribunal found for Its JUrIsdiction on
the basis that the expropriation measures in questio.n
implementing agrarian reform were, regardless of thetr
motive or application, within the purview or the treaty
provi~ion relating to liquidation; the adequacy of !he
S111all indemnity promised but not paid was a questIon
going to the merits, which the Tribunal did not discuss
further.73

78. The question of an international standard or
adequacy of compensation was raised in one of the
American-Turkish Claims, the Raissis case, but-be
cause of insufficient evidence not decided-in con
nexion with an alleged law providing for compensation
payable to all deprived property owners in a particular
area in the form of municipal bonds bearing a nominal
\"alue and usable only for purchase of ground put up
for sale by the municipal authority. The Tribunal
stated:

"Land ancI other propt'rty may of course be taken
by public authority in the proper exercise of the
right of expropriation. However, a government may
properly insist that just compensation should be
paid for property taken from its nationals, and that
a taking of property without compensation or with
an inadequate compensation is a form of confiscation
violative of international law ... Had the record
shown by convincing evidence that property belong
ing to the claimant was taken, and that inadequate
compensation was made by the payment of bonds,
an interesting contention might have been raised by
the claimant to the effect that payment for expro
priated land in such bonds did not meet the require
ment of international standards with respect to com
pensation and therefore did not square with the law
of nations."74

79. The non-discriminatory element of a Govern
ment's award of compensation was itself one clement
in the decision to dismiss the claim for further com
pensation in the Standard Oil Company Tankers ca::e.'[O

(2) Compensation for takings invohoing wrongflll
State action

80. Tribunal awards of reparation for unlawful
takings have sometimes been based in principle on the
right to restitution in kind. In some cases, an arbitrary
taking or one involving denial of justice has been
compensated as an ordinary expropriation. A few
c..-..;:amples, taken for the most part from cases already
mentioned, will be referred to here without, however,
reference to details of the methods used for computing
the amount of the awards.

81. In the CIzarz6w Factory case, the Pernlalwnt
Court of International Justice cIrew a sharp distinction
between compensation for lawful expropriation on the
one hand and reparation for an illegal act on the other.

"" Emeric Klllill pere c. Etat roumain (1927), Receuil T.\).[,
vo!' VII, pp. 147 and 150.

"' USA on behalf of Raissis v. Turkey, Nielsen, Amel"icoll
Turkish Claims Settlement, 1937, p. 343.

"" For relevant quotation from this case, see para. 91 below:
see also paras. 88-92 belo\\' relating to international responsihili
ty in absence of discrimination.



With respect to the latter, the basis for award of
dama~t:s was declared to be equivalent to restitution
in kind.

"The essential principle contained in the actual
notion of an illegal act-a principle which seems to
be established by international practice and in par
ticular uy the decisions of arbitral tribunals-is that
reparation must, as far as possible, wipe out all the
consequences of the illegal act and re-establish the
situation which would, in all probability, have existed
if that act had not been committed. Restitution in
kind, or, if this is not possible, payment of a sum
corresponding to the value which a restitution in
kind would bear; the award, if need be, of damages
for loss sustained which would not be covered by
restitution in kind or payment in place of it-such
are the principles which should serve to determine
the amount of compensation due for an act contrary
to international law."i6

82. In the [Valler FletcJlCr Smith case, the Tribunal,
deeming the expropriation invalid, considered that resti
tution, although justified, would not be in the parties'
best interests; a sum was awarded covering the de
privation of use from the date of the taking and ex
penses entailed, in addition to the value of the property.iT

83. In the Delagoa Bay Railway case, the Tribunal
stated that the State was to make "la reparation inte
grale du prejudice par lui causr, comprising damnum
e1llergens and lucrum cessans. Although the Tribunal
suggested that the taking was arbitrary, it stated that
the measures of compensation would have been the
same had there been a legal e.xpropriation; e.xtenuating
circumstances excluded the award of punitive damages
which, the decision noted, might be claimed by one
who was a victim "d'll1l traitement arbitraire absolll
ment immerite".i8

84. In the De Sabla case, the Tribunal having con
cluded that the claimant had been wrongfully although
mistakenly deprived of land, based its award on the
value as of 1912; the adjudication by which the prop
erty had been licensed to third persons had taken place
over a period from 1910 to 1930 and the award was
made in 1933.i9

85. The Tribunal in the Kemenv case concluded
that a cash indemnity would appropriately amount to
but not exceed the commercial value of the digging
and search rights as of the time they were \vrongfully
granted to another, contrary to treaty obligations.80

86. Some decisions indicate, without clear defini
tion. that elements of discrimination in a taking increase
or emphasize the obligation to pay. In the NOr7.t'egia11
Shipowners case, although the Tribunal expressly found
that there was no such discrimination as would entitle
Norway to claim damages, a consideration in determin
ing just compensation was none the less that "the
United States are responsible for having thus made a
discriminating use of the pO\\'er of eminent domain".81

87. In the Spanish Zone of ",[orocco case, the
following lang-uage appt:'an; immediately following a
statement to the effect that international law prohibited
depriving an alien 0 f property without just indemnity:

,.. PCI]. Series A, No. 17, p. 47.
"UXRIAA, yol. II, pp. 913 and 918.
18 La Fontaine, Pasicrisie Tlller/lalionale, p. 402.
,. UXRIAA, vol. VI, p. 358.
.. Ke77lellY c. Elat serbe-croale-slovene (1928) Recueil TAM,

vol. VIII, p. 597.
81 UXRIAA, vol I, p. 335.
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"cela est vmi surtollt lorsque la restriction ap
porh;e au libre exercice du droit de propriete est la
cOl/sequence d'lme mesure llC visant que des per
SOll1les deter1llillces et non pas I'ensemble des 1'1'0

prietaires se trouz:ant dans des conditions sembla
bles."B'!.

d. INTER!\ATIO~AL RESPONSIBILITY FOR
NON-DISCRIMINATORY MEASURES

88. Somes cases have touched on the question
whether the application of a municipal law or other
measure to aliens and nationals alike precludes State
responsibility for a resulting derogation of an acquired
right of an alien.s3

89. The "United States-:Mexican General Claims
Commission, in the case of George Ho pkins, having
concluded that the claimant held an existing vested
right under a money order, decided that the Govern
ment was obligated to pay, notwithstanding a generally
applicable decree nullifying such rights. In so deciding,
the Commission considered the argument that an alien
would, in consequence, improperly have a right which
a national in comparable circumstances would be denied.

" ... the answer is that !t not infrequently happens
that under the rules of international law applied to
controversies of an international aspect a nation is
required to accord to aliens broader and more liberal
treatment than it accords to its own citizens under
its municipal laws.... There is no ground to object
that this amounts to a discrimination by a nation
against its own citizens in favor of aliens. It is not
a question of discrimination, but a question of dif
ference in their respective rights and remedies. The
citizens of a nation may enjoy many rights which
are withheld from aliens, and, conversely, under in
ter':lational law aliens may enjoy rights and remedies
whIch the nation does not accord to its own citi
zens."84,

90. In the Canevaro case, the Arbitral Tribunal up
held the application to Italian claimants of a Peruvian
law which substantially derogated from previously in
curred obligations to nationals and aliens alike. The
following consideranda, which precede the decision
d~ny~ng: the claim, refer both to. the general non
dlscrImmatory character of the legIslation and to the
fact that the Italian claimants had acquired the bonds
after the law had already been enacted.

" ... \Vhereas the present owners of the claim are
Italians, it would be proper for the tribunal to pass
on the que~tion whether the Peruvian Law of 1889
may, in spite of its exceptional character, be imposed
on foreigners;

"But whereas, this view appears at variance with
the general terms and spirit of the law of 1889;

"\Vhereas, Congress, whose acts are not under
examination, intended to settle entirely the financial
situation of Peru, and substituted the bonds which
it issued for the old bonds;

"
"\Vhereas, this was the situation with regard to

the Canevaro firm, which was Peruvian when the
Law of 1889 went into effect;

.. UXRIAA, vol. n. p. 647; see para. 53 above.

.. See paras. 76 to 79 above.
SI USA Oil behalf of George HoPkins, Claimant, v. the United

Mexican Slales, UNRIAA, vol. IV, p. 47.



"And whereas, for reasons already set forth, this
situation has not been changed by law by the fact
that the claim has passed into the hands of Italians
by endorsement or by inheritance".S5

91. In the Standard Oil Compall'}' Tmlkers case,
the non-discriminatory application of the taking meas
ures was stressed by the Tribunal, which drew on gen
eral international law as well as on specific treaty
provisions to support the decision denying the claim:

H... whereas it was in execution of an interna
tional undertaking [reparations] that the German
Government proceeded to the confiscation of the
tankers; whereas moreover, it has not been claimed
tllat the indemnity paid under this head to the
D.A.P.G. by the said government was [not] com
parable to that which in the same circumstances has
been granted to other German shipping companies;

H\Vhereas, in application of a generally accepted
principle, any person taking up residence or invest
ing capital in a foreign country must assume the
concomitant risks and must submit, under reserva
tion of any measures of discrimination against him
as a foreigner, to all the laws of that country;

"
"\Vhereas this principle of equality of treatment,

and not of discrimination in favor of Allied and Asso
ciated Nationals, has moreover been consecrated by
the Treaty of Versailles in Articles 276 C and D
and 297 f dealing with the treatment to be accorded
in Germany to the property and interests of the
said nationals after January 10, 1920;

"
\Vhereas, i11 fi11e, at the time of the confiscation

of the tankers of the D.A.P.G., the German Govern
ment committed no act of discrimination against this
company as compared with other German Shipping
companies ;"86

92. Two opinions of the Permanent Court of Inter
national Justice, in the Germml Interests and Peter
Pa:;lIlan'}' cases, state that the non-discriminatory nature
of an expropriation measure is of no effect where the
application to a foreigner violates a treaty obligation:

"Expropriation without indemnity is certainly con
trary to Head III of the [Geneva1 Convention; and
a measure prohibited by the Convention cannot
become lawful under this instrument by reason of
the fact that the State applies it to its own na
tionals."87

3. Contracts

93. This sub-section seeks to indicate various views
enunciated by international tribunals on the legal con
sequences of contracts between States and aliens. The
1'.'0'0 main sub-divisions represent an attempt to separate
(a) pronouncements essentially relating to the condi
tions under which international responsibility is engaged

!IS Can£'1;aro Case (Italy and Peru) (1912), J. B. Scott, The
Haglu Court Reports, 1st series, pp. 292-293; see also para. 25
above.

.. Reparation Commission/USA (Claim of Standard Oil
Company to certain tankers) (1926), UNRIAA, vol. n. pp.
794-795.

wr Certain German Interests in Polish Upper Silesia, PCIJ.
Series A, 2'io. 7, p. 33; this language is repeated in Peter
Pa::many Uniz'ersity ..... the State of Czechoslovakia (1933),
PC!], Series A/B, No. 61, p. 243.
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(as for an international wrong); from (b) pronounce
ments relating to tLe nature of a sovereign State's
contractual obligations to the alien contracting party.

94. As is the case in other parts of this chapter,
the fact must be borne in mind that national judicial
and State practice has not been included, nor are the
views of international law publicists set forth. There
have been, exceptionally, included in part b a few
relatively recent pronouncements of arbitral tribunals,
international in membership, which have decided cases
between a State and an alien company rather than
cases to which both parties were States.

a. INTERNATIONAL RESPONSIBILITY FOR BREACH

INVOLVING A WRONGFUL OR ARBITRARY ACT

95. As distinguished from a breach of treaty obliga
tion, a breach of a contract between a Government
and an alien has, in itself, not been deemed to give
rise to international responsibility on the part of the
State.

i. Distincti01I bet'ween treaty alld c01lcessi01l-contract

96. Anglo-Iranian Oil Company: The International
Court of Justice did not accept the view that the con
tract signed between the Iranian Government and the
Anglo-Persian Oil Company had a "double character"
as both a treaty and a concessionary contract between
a Government and a foreign corporation.

"The United Kingdom Government is not a party
to the contract; there is no privity of contract
between the Government of Iran and the Govern
ment of the United Kingdom. Under the contract
the Iranian Government cannot claim from the
United Kingdom Government any rights which it
may claim from the Company, nor can it be called
upon to perform towards the United Kingdom Gov
ernment any obligations which it is bound to perform
towards the Company."S8

This decision of the Court did not go into the question
whether the particular circumstances of negotiation and
the provisions of the Concession itself could have the
consequence of rendering the State internationally
responsible for a breach. For the Court could take
jurisdiction only if a breach of a treaty was involved,
in view of Iran's reservation to its acceptance of the
Court's compulsory jurisdiction.

11. Br£'aclz of CO~ltract: internatiollal delinquency
as prerequisite to State responsibility

97. Intenlational Fisheries case (United States
Mexica11 General Claims Comll!ission):~ The Com
mission found no international responsibility where the
Government's action cancelling a contract-concession
had been allegedly taken pursuant to its o\\'n rights
under the same contract. The Commission refused to
take jurisdiction O\'er the claim by the concessionaire
because it found no such international delinquency as
arbitrary annulment or denial of justice in the admin
istrath'e cancellation of the concession-contract where
the cancellation had been based on the grounds that
the corporation concerned had failed to fulfil its con
tractual obligations:

ss AJlglo-Irmliall Oil Co. case (jurisdiction), Judgement of
July 22nd, 1952. ICJ. Reports 1952, p. 112.

BOIllternatiollal Fisheries Co. (USA) v. Merico, 1931,
UXRIAA, vol. IV, p. 691.



cc••• a declaration of cancellation similar to the one
made in this case by the Me..xican Government is
nothing more than the use of the right which every
party to a contract has of ceasing t? c.omp.1Y th~re

with when the other party thereto faIls In hIs obltga
tions. It is a plain and simple notice given by the
Government to the concessionary company that as
the latter has not fulfilled its obligations to erect
factories and establish shops, it [the Government]
considers itself authorized not to continue fulfilling
its own obligations. This is the situation which is
always being aired by private parties before courts
having jurisdiction, and no reason is seen why the
same fact, for the sole reason that one of the parties
to the contract is a government, can constitute an
international delinquency.

"If every non-fulfilment of a contract on the part
of a government were to create at once the presump
tion of an arbitrary act, which should therefore be
avoided, governments would be in a worse situation
than that of any private person, a party to any
contract ...

"
"In the instant case the Government made use of

a right [cancelIation] given to it by the contract and
so any question as to the grounds which the Gov
ernment of Mexico had for acting in that sense or
as to the interpretation of the clause of the contract
upon which it based its reasons for acting in that
manner, were the matters specialIy provided for by
Article 32 [Calvo Clause] of the contract-concession
respecting- which diplomatic agents could not in
tervene."oo

98. The Tribunal also rejected the contention that
a denial of justice had taken place because the declara
tion of cancelIation had been issued by the Govern
ment without first having recourse to the Courts; such
a requirement would mean that the Government would
"always have to continue fulfilling the contract and to
assume the difficult role of plaintiff, never enjoying the
ad....antage that a private person would have under the
same circumstances".91

99. Tllrnbt/ll et al. (America.n-VC11ezllelall Claims
Commissioll) ;oz No finding of responsibility for ex
ecutive decree annulIing a contract-concession was
made since the claimant's failure to perform its con
tractual obligations provided a basis for annulment.
The executive action ,vas considered as a communica
tion on the Government's part which, if not agreed
to by the concessionary. would have been folIowed by
judicial proceedings. In the aosence of any decision by
competent national tribunals, the Commission could
not consider the claim for damages.

(1) Arbitrar~v amlHlmcnt mId denial of jllstice as basis
for i11tenlational responsibility in comlexion 'Utitlt
breaclt of contract

100. Arbitrary annulment of a contract-concession
by executive action has. in ~ome cases. given rise to
international resr:on"ibil;tv. "Denial of justice" has
sometimes been imputed 'based on the failure of the
Government to subject itself to some impartial proceed
ings in its own established tribunals prior to giving

DO Ibid., p. iOO; see Illinois Cfn/ral Railroad case (paras.
125-126 below) for views of General Claims Commission on
international character of contract claim in a ca!'e where the
Calvo clause was not involved.

., lbid,

.. Ralston, Vene=uelan Arbitrations of 1903, p. 239.
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effect to the annulment and also on the patent useless
ness of the claimant's seeking judicial redress after
the event.

101. El Trillnfo;03 Executive action in the form,
first of a decree closing the port for which the claimant
had 'by contract the exclusive franchise and, secondly,
of a subsequent grant to others of the sam~ righ!s a~1l1
franchise was considered tantamount to demal of JustIce
and held to enaaae the international responsibility of
the State. Fr~udulent bankruptcy proceedings had
preceded these decrees. The fact that the claimant com
panv had not appealed from this adjudication did not
preclude a finding of denial of justice.

"It is not the denial of justice by the courts alone
which may form the basis for reclamation against a
nation, according to the rules of international law ...

"
"It is apparent in this caSe that an appeal to the

courts for relief from the bankruptcy would have
been in vain after the acts of the executive had
destroyed the franchise ...

"
"In any case, by the rule of natural justice obtain

ing universally throughout the world wherever a
legal system exists, the obligation of parties to a con
tract to appeal for judicial relief is reciprocal. If ~he

Republic of Salvador, a party to the contract whIch
involved the franchise to El Triunfo Company, had
just arounds for complaint that under its organic
law the grantees had, by misuse or non-use of the
franchise granted, brought upon themselves the
penalty of forfeiture of their rights under it, then
the course of that Government should have been to
have itself appealed to the courts against the com
pany and there, by the due process of judicial
proceedings, involving notice, full opportunity to be
heard, consideration, and solemn judgement, have
invoked and secured the remedy sought.

"It is abhorrent to the sense of justice to say that
one party to a contract, whether such party be a
private individual, a monarch, or a government of
any kind, may arbitrarily, without hearing and with
out impartial procedure of any sort arrogate the
right to condemn the other party to the contract.
to pass judgment upon him and his acts, and to
impo~e upon him the extreme penalty of forfeiture
of all his rights under it, including his property and
his investment of capital made on the faith of that
contract."94

102. Rudloff (American-Vellezuelan Claims Com
mission):95 The annulment by a municipal council of
a concession-contract for a public market followed im
mediately by forcible dispossession was considered
wrongful, arbitrary and unjust, and, inasmuch as the
national Government's responsibility for the munici
pality's actions in connexion with the intent was estab
lished. the State was held responsible.

" ... If any consideration of public policy required
the abrogation of the Rudloff concession. the proper
judicial proceedings should have been taken to that
end, and in conformity with law.. ,. The jurisprud
enCe of ch,ilized states and the principles of natural
law do not allow one party to a contract to pass

.. El Trillllfn Company USA/Salzoador, 1902, US Fordgll
Relations, p. 862.

"Ibid.. pp. BiO and 8il.
os Ralston, Vellezuclan Arbitrations of 1903, p. 194.



judgment upon the other, but guarantee to both the
hearing and decision of a disinterested and impartial
tribunal. "06

103. Oliva case (Italian-Venezuelan Claims Com
mission) ;07 The Commission found that the expulsion
of the concessionaire from the country was, under the
particular circumstances of the case, itself an arbitrary
act and an infraction of an international right and that
the State was responsible for compensation for the
concession-contract indirectly breached as a result of
the expulsion.

(2) "Confiscatory taking" as basis for international
responsibiIit)I for breach of contract

104. In some instances, contractual rights, viewed
in themselves as :'\cquired rights, have been conside.red
as having been "confiscated" or wrongfully taken wIth
out compensation by reason of non-fulfilment of the
State's contractual obligations. This type of rationale
has been utilized particularly in connexion with non
performance by the State of an obligation to pay money
where the contractual obligation of the claimant has
already been performed.o8

105. Cook (United States-Mexican Ge1%eral Claims
Commission) ;09 The refusal to pay money orders pur
suant to what the Commission viewed as a contractual
obligation was deemed to be. a deprivation of p~o'perty
without compensation engagmg State responsibility.

"\Vhen questions are raised before an international
tribunal, as they have been in the present case, with
respect to the application of the proper law in the
determination of rights grounded on contractual
obligations, it is necessary to have clearly in mind
the particular law applicable to different aspects of
the case. The nature of such contractual rights or
rights with respect to tangible property, real or
personal, which a claimant asserts have been invaded
in a given case is determined by the local law that gov
erns the legal effects of the contract or other form of
instrument creating such rights. But the responsibility
of a respondant Government is determined solely by
international law ... The ultimate issue upon which
the question of responsibility must be determined ...
is whether or not there is proof of conduct which is
wrongful under international law and which there
fore entails responsibility upon a respondent gov
ernment.

"By failure of the Mexican authorities to pay the
money orders in question in conformity with the
existing Me..xican law when payment was due, the
claimant, Cook, was wrongfully deprived at that time
of property in the amount of 9053.16 pesos ;"100

106. Singer Sewing Machine (American-TlIrkish)
Claim.1Ql \Vhere payment had not been made for
machinery purcha~ed by a Goyernment agency and

"'Ibid., p. 19i.
'" I bid., p. 771.
.. Cases involving public debt will not be dealt with. It may

be noted that "confiscation" has been referred to, illter alia,
as a basis for imputing international responsibility for com
pensation for a legislative termination of a concession-contract.
See para. 114 below.

"Cook (USA) v. Me:rico (l92i), l:NRIAA. Vol. IV, p.
213. 'This decision, as well as the two decisions following of
the Turkish-American Claims Commission, were given by
Commissioner Nielsen.

100 Ibid., pp. 215-216. Sce also lIopkins case (para. 26 abo\'e\.
101 USA on behalf of Singer SC7.toillg J[achillc v. TlIrk ..:,.

Xielsen. American-Turkish Claims Settlement, 1937, p. 490.

delivered by the claimant, the Tribunal, noting that the
Government did not question the debt, prefaced its
allowance of the claim with the following statement:

"... International law does not prescribe rules
relative to the forms and legal effect of contracts,
but that law may be considered to be concerned
with the action authorities of a government may take
with respect to contractual rights. It is believed that
in the ultimate determination of responsibility under
international law, application can properly be given
to principles of law with respect to confiscation, and
that the confiscation of the property of an alien is
violative of international law. If a government agrees
to pay money for commodities and fails to make
payment, the view may be taken that the purchase
price of the commodities has been confiscated, or
that the commodities have been confiscated, or that
property rights in a contract have been destroyed
or confiscated."lo2

107. H ofJman and Steillhardt (American-TlIrkish)
Claim;lo3 Dicta in another case before the same Com
mission, concerned with a claim-held unsubstantiated
for losses sustained by alien holders of railway bonds,
suggests viewing non-payment of loans as confiscation
of property.

" ... There is an abundance of evidence in various
forms to show general recognition of the principle
that the confiscation of the property of an alien is
a violation of international law. Principles relating to
confiscation seem clearly to be applicable to con
tractual arrangements when a government obtains
loans from private alien sources and later defaults
in payment ... Contractual rights are property."llH

iii. International responsibility for conf.pensation;
analogy to legal expropriation

108. Arbitral tribunals have, in some cases, awarded
compensation for legislative or executive action abrogat
ing a concession contract in full or in part; the
suggestion is made in some such cases that the lawful
e..xercise of sovereign pO\ver adversely to a particular
contract engages the responsibility of the State to the
extent that compensation is not paid. None of these
cases involves the exercise of the State's right as a
party under the contract itself to take action based on
non-fulfilment by the other party.

109. Delagoa Bay Railwa},;105 Compensation was
awarded where the Government had declared the con
cession forfeit for reasons not covered by the terms
of the contract. The Tribunal stated that compensation
was payable regardless of whether or not the exercise
of power was arbitrary and analogized the situation to
one of lawful expropriation.

«QlIe I'on vClfille, en effet, taxer l'ade gOHverne
l/IC1ltal de mesure arbitraire et spoliatrice ou d'acte
souverain dicte par la raison d'Etat alaqueUe toute
concession de chemin de fer demeurait sltbord01mee,
voir meme qu'on considere le cas actuel comme Wl

cas d'expropriation legale, toujours est-il que cet
acte a ell pOllr effet de d6posseder des parficllliers de
lellrs droits et pri'l!ileges d'ordre prive aeux cor-teres
par la concession, et que, a. defaut de dispositiol%s

'''' Ibid., p. 491.
103 USA OH behalf of Ilia .lE. Hoffmatl and Dulcie H. Stein

h:Idt v. TlIr·~I'Y. Xielscn, op. eit .• p. 286.
"H nu. p 2~9.

"" La Fontaine, Pasicrisie Illtcnwtionale, p. 397.
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lCgales contraires - dont l'existence n'a pas etC alle
guee dans l'espece -I'Etat, auteur d'une telle depos
session, est tem, ala reparatio,~ integrale du prejudice
par lui cause."l06

110. Company General of the Ori,lOco (French
Venezf(elan Claims Commission) :107 The Commission
awarded compensation for the Government's refusal to
give effect to a provision for the right of assignment
contained in a concession contract for the exploitation
of minerals and development of communication and
transport facilities in a certain region of the State.
The Tribunal explicitly recognized that the abrogation
was a lawful e.xercise of the power of the State; reasons
for the abrogation deduced by the Tribunal were an
tagonistic attitudes on the part of businessmen in the
area, and it particularly stressed the fact that the con
cession was causing bad feelings and hostility on the
part of a neighbouring State.

"It was a question of governmental policy, and that
Venezuela decided upon this plan of action must be
attributed to its solicitude for peace with a sister
Republic."

111. It was the arbitrator's judgement, "properly
clarified and steadied by the ethical precepts of inter
national law, equity and good conscience", that this
lawful exercise of sovereign power had to be accom
panied by compensation.

"As the Government of Venezuela, whose duty of
self-preservation rose superior to any question of
contract, it had the power to abrogate the contract
in whole or in part. It exercised that power and
cancelled the provision of unrestricted assignment.
It considered the peril superior to the obligation and
substituted therefor the duty of compensation."108

112. ,,\-[ay Claim:109 In a case submitted to arbitra-
tion by agreement and concerned with a contract for
the operation of a railway, the Tribunal noted that
ejectment by the Government of the concessionaire had
no basis in any non-compliance on his part, and
awarded damages for damage suffered and profits lost
by the premature termination of his contract. The Tri
bunal said, obiter dicta:

"\Vhatever may have been the motives that ac
tuated the Government, they afford no justification
for May's ejectment without compensation.

"If, for imperative reasons of state, the railroad
had been withdrawn from :May before he had com
pleted the term fixed by his contract, he would have
been entitled to all the profit to be derived from the
railroad until the completion of the term."110

113. Sltufeldt Claim:111 The arbitrator-to \\'hom
the case was submitted by special agreement-found
that the State was obligated to compensate for the
legislative abrogation of a ten-year concession-contract
for extraction of chickle from public lands; the abroga
tion had taken place four years after the concession
had been granted.

114. The opinion noted as significant that the rea
sons for the abrogatirln were not concerned with any

U>l I bid., p. 402.
lOT Ralston, French-rclle:;lIelall Claims Commission, 1906,

p.244.
''''' Ibid., pp. 362. 360.
"'" Claim of Robc:rt M ay, Guatemala/USA (1900), Foreigll

Relations of the United States, 1900, p. 659.
UD Ibid., p. 672-
1ll USA/Guatemala, (1930), UNRIAA, \'01. n, p. 10i9.
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breach by the concessionaire. On the other hand, the
decision did not judge the propriety of the legislative
action, which was in terms based on the grounds that
the contract was harmful to national interests and
within the legislative power to disapprove.

" ... It is perfectly competent for the Government
of Guatemala to enact any decree they like and for
any reasons they see fit, and such reasons are no
concern of this Tribunal. But this Tribunal is only
concerned where such a decree, passed even on the
best of grounds, works injustice to an alien subject,
in which case the Government ought to make com
pensation for the injury inflicted and cannot invoke
any municipal law to justify their refusal to do so."

Finding that the claimant had property rights acquired
under the concession-contract, the Tribunal viewed the
decree terminating the concession as "in effect con
fiscating all his rights and interests therein."1l2

iv. Measure of damages; question of lost profits

115. The main problem in connexion with com
pensation or reparation in cases where international
responsibility is established with respect to breach of a
concession-contract is whether lost profit should be
taken into account. In the cases mentioned above under
parts (ii) and (iii), there appears to be little distinction
in this regard as between awards for breaches involv
ing arbitrary acts and those for breaches considered
as resulting from lawful e.xercises of sovereign power.

(1 ) Compensation where arbitrary acts are involved
in the breach

116. In the El Triunfo case, in which the violation
of the concessionary rights was deemed a denial of
justice, the Tribunal awarded the value of the ex
clusive franchise of which the claimants had been
wrongfully deprived, but declined to make an award
for loss of future profits.

"Under the terms of the protocol and by the ac
cepted rules of international courts in such cases,
nothing can be allowed as damages which has for
its basis the probable future profits of the under
taking thus summarily put to an end."113

117. In the Delagoa Bay Railway case, on the con
trary, the Tribunal considered that the proper measure
of damage was "la reparation integrate dft prejudice
par llli cause", including direct damage (damnum
emergens) and lost profits (lucrum cessans) regardless
of whether the governmental measure breaching the
concession was viewed as an arbitrary act or as a
sovereign act dictated by reasons of state to which the
concession was subordinate.1H

118. In the Rudloff case, involving wrongful ar
bitrary and unjust State action, profits lost by virtue
of the premature termination were deemed too spe
culative to form the basis of an award.1l5

119. In the Oliva case, involving arbitrary and
wrongful State action, the award was based on the
"value of the contract" in which future profits, deemed
highly speculative, were not included.116

tU Ibid., pp. 1095 and 1098.
113 US Foreigl~ Relatiolls, 1902, p. Si2.
'" La Fontaine, Pasicrisil? Inter/rationale, p. 402.
115 Ralston, V me::lIelan Arbitratiolls of 1903, p. 198.
no Ibid., p. is!.



(2) Compensation where the breach resulted from
legitimate exercise of sovereign power

120. In the Orinoco case, the standard of compensa
tion was the sum "commensurate to the damages caused
by the act of the respondent Government in denying
efficacy to the contract of assignment", which sum the
Tribunal determined by reference to the amount which
would have been paid for the assignment plus in
terest.ll7

121. In the May Claim, profits which would have
been derived had the concession not been terminated
were taken into account in the award and the Tribunal
considered this appropriate even if the breach was for
"imperative reasons of state".Hs

122. In the Shllfeldt Claim, compensation included
profits for the years for which the concession would
have run if the contract had not been annulled by the
legislature. These lost profits were deemed to be "the
direct fruit of the contract and not too remote or
speculative".1l9

b. NATURE OF STATES' COXTRACTl:AL OBLIGATIONS

123. Apart from the question of the conditions
under which international responsibility for a breach
of contract may arise on the basis of international
wrona , international tribunals-established by conven
tion~and tribunals of a quasi-international character
-agreed to by the contracting parties-have considered
the extent to which a sovereign State may be bound
bv its own contractual obligation. Such cases have
arisen where a State has agreed either with another
State or the other contracting party to the arbitration
of the dispute relating to contractual obligations.

124. The municipal law of the State party has
generally been considered applicable-except where
otherwise agreed or in exceptional circumstances of a
lack of domestic law-to the question of the existence
of a particular contractual obligation under the agree
ment in question. 0:1 the other hand, the law applied
to the question of how far a particular contractual
obligation-in itself-may be considered to have bound
a State by restricting a subsequent exercise of sover
eign powers, is not always clearly indentified. Oc
casionally, "principles of international law" and "gen
eral principles of law" have been explicitly referred to
by the tribunals and the agreements establishing their
jurisdiction.

i. International tribunal cases

(1) Breach oJ contract as cogni::able Wider principles
of i~ltenlativnal law

125. Illinois Central Railroad Co. (United States
lrfeXiCQ11 General Claims CoIII 111 issioll ) :120 A claim for
breach of contract by a State was deemed cognizable
under principles of international law. The Commission
denied a motion bv the Government of :Mexico to
dismiss, grounded on the fact that the claim was merely
based on non-performance by the Government of a
contract; for the Commission considered that, even
if no international responsibility arose irom such breach,
the claim was an international claim to which prin-

117 Ralstoll, French-Vellc'::llelall Claims Commission, 1906,
p.362.

118 Foreign RelatiOIlS of tile US, 1900, p. 6i2.
:DI UNRIAA. vol. 1I, p. 1099.
"" 1926; UNRIAA, vol. IV, p. 21.
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ciples of international law were applicable and which
the Commission had, by virtue of the treaty, jurisdic
tion to decide.

126. The Commission declared that its jurisdiction
over contract claims against the Government of Mexico
was not precluded by the rule that international respon
sibility could not be engaged solely by virtue of non
fulfilment by a State of its contractual obligations to
an alien. The General Claims Convention clothed the
Commission with jurisdiction to decide the claim in
accordance with the principles of international1aw; and
the Commission decided that, although the claims had
to be "international in character", they did not have
to be claims engaging the international responsibility
of States. International claims included claims as
between a citizen and a Government of another country
acting in its public capacity. In addition, claims as
between a citizen of one country and the Government
of another country acting in its civil capacity were
deemed

"international in character and they too must be
decided 'in accordance with the principles of inter
national law', even in cases where international law
should merely declare the municipal law of one of
the countries involved to be applicable ...

"If it were advanced that a state turning over
claims of this category to an international tribunal
waives part of its sovereignty, this would be true;
but so does every treaty containing provisions which
depart from pure municipal law, as the majority of
treaties do."

The Commission rejected the contention that, notwith
standing a treaty provision whereby exhaustion of
remedies was not required,121 some resort to local tri
bunals was necessary to impress a claim with "an
international character".122

127. Delltz (United States-Mexican General Claims
Commission) :123 The Commission took the view that
the State was liable for breach of a purchase contract;
the award was not limited to payment for goods ac
tually delivered to the Government.124

(2) Question of legitimate exercise of sovereign power
inconsistent 7.vith contract

128. Jfartini (Italum-Vc11ezuelan Claims Commis
sion) :125 The State was deemed liable for the exercise
of its sovereign power to control ports when it ef
fectively abrogated the claimant's rights under a con
cession-contract for the operation of mines and trans
portation facilities. The Commission considered that
the closure of the port in which concessionary rights
had been granted

"although entirely legal and within the power of the
Goyernment as against the world at large, rendered
the Government liable to an extent hereafter to be
discussed, under its original contract ... It is not to
be supposed that [the claimants] received the con-

121 The Treaty provided that "... no claim shall be disallowed
or re.iected by the Commission by the application of the general
principle of international law that the legal remedies must be
exhausted as a condition precedent to the validity or allowance
of any claim". Article V, General Claims Convention of 8 Sep
tember 1923, printed in full in UKRIAA, vol. IV, p. 13.

"'" Ibid., pp. 23-24.
1S:3 Delll:; (USA) v. Mexico (1929), UXRIA..J\, vol. IV,

p.472.
"" Compare "confiscatory cases" in paras. 102-107 above.
,.. Ralston, Vellezuelan Arbitration, 1903, p. 837.



tract with the idea that the Government retained the
power the following or any subsequent day to change
its provisions, destroying or impairing the usefulness
of the points of ingress and egress to and from the
railwavs and mines. To allow the existence of such
a pow-er in the Government as a contracting party
would be to give one of the parties to the contract
the right to destroy all the interest of the other
party in it."126

129. Delagoa Bay Railway:127 The Tribunal recog
nized, in certain dicta, that the State could properly
alter the terms of a railway concession-contract to
require the concessionaire to conform with a newly
designated terminus, provided that the company might
be compensated for additional expenses caused by the
change.

"Ccllli-ci [the Government], cependant, finit par se
lasser d'aftcndre qlle l'accord mIec le TranS'"<laal
abolltit et it prit slIr llli d'arrCter de S01l selll chef
le point termiltl/s de'vaJlt fa ire rcgle pOllr l'entreprise:
acte parfaitement legitime et qlle les parties deman
dacsscs ont critiqlle cl tort,. car dles n'ac'aient pas
d s'immiscer dans les relations intemationalcs dll Por
tugal, et si cct Etat, sous sa responsabilite, designait
une lignc de fronticre, cette designation dCc'ait etre
tenlle pour valable, sallf cl la compagnie cl, llli de
mander dans la sllite la reparation dll prejlldice qll'alt
rait pu callser, le cas echCant, le deplaccment lIlteriellr
de ceUe ligne.I28

11. Quasi-international arbitral tribllnal cases relating to
sO'i'ere1(TH power to alter or abrogate contractllal
obligations

130. Arbitrations between the contracting parties
-the State and the foreign company-have been con
cerned with the question of whether and under what
circumstances a contract is subject to alteration or
abrogation by the exercise of sovereign power. In the
three such cases discussed below, compensation was
not sought. The issues were first, whether or not, under
the law applicable to the interpretation of the contract
itself, a particular obligation had been assumed bv the
State, and second, whether or not the State was, in the
circumstances, bound to fulfil this obligation. It is to
be particularly noted that of the three cases, only the
Arabian American Oil Company (Aramco) caSe ex
plicitly applied principles of international law or gen
eral principles of law to the question of the relation
of the contract obligation to the sovereign powers of
the State.

131. Saudi Arabia mId Aralllco: A point at issue
was the right of the Government to grant exclusive oil
transport rights to a transport company in the face of
a previous oil concession allegedly granting these same
rights to the oil concessionaire. The Tribunal held.
nn the basis of the domestic Saudi Arabian law. that
the sovereignty of one party to the contract was not a
decisive factor in determining the nature of the con
cession; that the oil concession was a contract; and
that the distinction between public law contracts and
contracts of civil law was not made in Moslem law,
which recognized all contracts and treaties as having
the same validity and also recognized the rule facta
sunt sen!allda.129 Applying the terms of th" cn!1cc"sion

'''' Ihid. p. 843.
m La Fontaine, Pesicri.sic Illtcrnatiollalc, p. 39i.
U" Ibid., p. 401.
lOO Award (1958), pp. 54, 56 and 5i.
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itself (deemed to fill a gap in the domestic legal sys
tem)l30 as the fundamental law of the parties, sup
plemented by general principles of law to interpret
the contractual rights and obligations of the parties,
the Tribunal held that the company had acquired irrevo
cable rights under the concession.lsl Applying public
international law to matters relating, hacr alia. to the
sovereignty of the State over its territorial waters and
State responsibility for violation of international obliga
tions,132 the Tribunal further held that the conferring
of such irrevocable rights was consistent with the sov
ereignty of the State:

"Nothing can prevent a State, in the exercise of
its sovereignty, from binding itself irrevocably by
the provisions of a concession and from granting
to the concessionaire irretractable rights. Such rights
have the character of acquired rights. Should a new
concession contract incompatible with the first. or
a slfbsequent statute, abolish totally or partially that
whIch has been granted by a previous law or con
cession, this would constitute a clear infringement,
by the second contract, of acquired rights or a viola
tion, by the subsequent statute, of the principle of
non-retroactivity of laws, with the only exception of
rules of public policy. This is because a legal situa
tion acquired by virtue of a previous special statute
ca~not be. a~rogated by a subsequent statute-gene
ralw. speclahbus non derogant-unless the legislator
has expressly given retroactive effects to such statute
w~ich the State cannot do in respect of concessions:
WIthout engaging its responsibility.nI3s

132. With reference to the compatibility with ter
ritorial sovereignty of the binding nature of the ex
clusive grant of transport rights, the Tribunal said:

"In the exercise of its sovereignty, the State of
Saudi Arabia has imposed restrictions upon itself in
order to grant to the concessionary Company, for
a valuable consideration of the importance stipulated
in the 1933 Concession Agreement, an exclusive right
of transportation by land and by sea for a limited
period of time. It has guaranteed to the Company
that it would not exercise its sovereignty in any
way contrary to the obligations it has undertaken
towards Aramco and to the rights it has granted.
The sovereignty of the State is not limited by some
exterior cause; it is the State itself which under
takes the (negative) obligation not to impede the
grantee's exercise of its rights. The principle of re
spect for acquired rights prevents the State from
derogating from this undertaking. By the signin C7

of the 1933 Concession Agreement the Government
has already e:o,;:erciserl its ~right to 'supervise the in
gr~ss and egress of ships into and from its terri
tonal waters. The exclusive right of Aramco can no
10n~er ~e l.nodified with?ut the Company's consent.
ThiS pnnclple was applied bv the Government in
the Pipeline Agreement of i1 June 1947 Article
X~IV. [stipulating that the Agreement '~hall not
prejudIce or derogate from any right or privileges
created by any existing convention or agreement by

13> As precedent, the Tribunal cited the Abu Dhabi case (see
International and Comparative Law Quarterly, 4th Series, vol.
1. p 2-li). in which the Arbitrator considered that application
pf th(' law of England (the company party to the arbitration
was Eng1i<h) was not warranted and that the absence of ap
\l'kable law in the State party therefore made it necessary
to resort to general principles of law.

In Award (1958), pp. 60, 61 and 64.
132 Ibid., p. 65.
t:" Ibid., p. 61.



which Government is bound] ... This provision con
tains an unequivocal recognition of the validity of
the obligations previously undertaken by the Govern
ment. 'No one may derogate from his own grant'
is a legal maxim which is universally accepted. It is
recognized by the Hanbali School of Moslem Law,
as has been found by the Tribunal; it applies to all
legal relationships, whether in private law or in
public law."lM

133. Radio Corporation of America (RCA) v.
Czechoslo,:akia:l35 A traffic agreement for the estab
lishment and operation of a direct radio-telegraphic
circuit to furnish commercial radio communication
services was considered to be a contract. The Tribunal
interpreted this contract as providing that the Govern
ment had agreed not to do what it, in fact, subsequently
did, namely establish a second direct radio circuit.

134. A question which the Tribunal dealt with was
whether this agreement hound the Government in the
face of an argument that public interest motivated the
breach. The Tribunal prefaced its discussion of the
right of the Government to alter a contract on the
ground of changed public interest by stating that "it
may be already emphasized here that any alteration
or cancellation of an agreement on this basis should as
a rule only be possible subject to compensation to the
other party". The Tribunal alluded to the unsettled
legal question whether the State's contracts with
private persons should be subject to civil or public
law, or a mixture of both. But, although it did not
consider that there \vas a basis in Czechoslovak law
for considering the contract as a public law contract,
this was not determinative since, under the facts and
reasoning of the decision, the distinction was irrelevant
to the case as presented.

"But even if this agreement should really be con
sidered a public law agreement, it must at any rate
be a condition for allowing the State to repudiate
the responsibilities which such agreement might con
tain, and which the private party would be forced
to respect, that the State would be able to show that
public interests of vital importance would suffer if
the agreement should be upheld under the rules of
ordinary civil law."l36

135. No such vital public interests were, in the
Tribunal's view, involved in the stated reason for the
Government's establishing a second circuit. Profits to
the country in themselves were not such public interests
as could form the basis of public contract alteration.
The Government had contended that purely private
law considerations were inapplicable to the case,
although the telegraph administration was run on
commercial principles, because "the modern State may
not allow itself to be led bv the tendencv of commercial
undertakings ... but is also exclusively'directed by the
consideration of commercial advantages for its citi
zens". The Tribunal rejected this contention, stating:

"\Vhen a public institution enters into an agree
ment with a private person or private company, it
must be assumed that the institution has intended
by this agreement to .benefit its citizens. But that
this expectation sometimes proves to fail in not
giving the country as large a profit as was expected
cannot be considered sufficient reason for releasing

- Award (1958), pp. 109-110.
Wl (1932) AJIL, vol. 30, 1936, p. ::23.
.,. Ibid., p. 531.

that public institution from its obligations as sig
natory of said agreement."l3,.

136. Radio Corporatiot~ of America (RCA) v.
Chilla:138 A decision in a case similarly involving the
establishment of a radio-telegraphic circuit other than
the one provided for in a traffic agreement, in which,
however, the primary finding on the facts and by
reference to Chinese law was that the agreement in
question was not a contract and did not provide for
exclusive rights, contains dicta concerning the binding
nature of contracts to which a Government is party.

"... There may doubtless be established between
public authorities and private organizations, with
regard to certain matters, arrangements (by grant,
concession or agreement) the effects of which are
essentially and practically exclusive, leaving no proper
place for competitive activities. In those cases no
serious question can arise as to the nature of the
obligations incurred by governmental authorities or
a government, and these obligations may not be
disregarded ...

"The Board agrees with the plaintiff that, if a
specific contract of partnership or of joint adventure
had been concluded between the parties, a limitative
obligation prohibiting the conclusion and joint opera
tion of the 1Iackay Traffic Agreement, would im
plicitly rest upon the Chinese Government."139

APPENDIX

Selecled decisiorul of national courts relating
to recent nationalization measures

137. In connexion with the nationalization of Netherlands
tobacco enterprises in Indonesia (1958) and of the oil industry
in Iran (1951) ,"" the extra-territorial effects of a foreign act
of State and the question of payment of compensation for the
expropriation of foreign interests were reviewed by several
national courts.

138. In view of their particular interest and recent origin,
the opinions of these courts on the two above-mentioned as
pects of international law are briefly summarized hereunder.
It may be noted that two of the decisions mentioned in con
nexion with cases arising out of the nationalization of the
Anglo-Iranian Oil Company refer to General Assembly resolu
tion 626 (VII) of 21 December 1952, relating to the free ex
ploitation of natural wealth and resources.

139. X etherlands tobacco companies claimed, before the
courts oi Bremen and Amsterdam, ownership to shipments of
raw tobacco which had reached the Federal Republic of Ger
many and the Netherlands. The Anglo-Iranian Oil Company,
Ltd. applied to the Courts of Rome, Tokyo and Aden claiming
property in shipments of oil which had arrived in Italy, Japan
and Aden, respectively.

1. CASES .'-RISING OUT OF NATIONALIZATION MEASURES

TAKEN IN IKDONESI...

140. Two Xetherlands companies (hereafter called "the
petitioners") applied to the Brc11IcIl courts for issue of interim
inj unctions in regard to several thousand bales of Indonesian
raw tobacco which a German company had received in 1959
from the nationalized plantations of the petitioners.

141. The Court of Appeal dismissed the petitioners' applica
tion.''' The Court held, intcr alia, that the petitioners had not

=Ibid., p. 543.
138 (935) AJIL, vo1. 3D, 1936, p. 535.
1311 Ibid., pp. 540 and 541.
HO See chapter I, section D, above.
H1 Judgement of the Bremen Court of Appeal (Hanscatiscllcs

ObalaJldcsgcricllt, Bremen). dated 21 August 1959, relating
to sale of Indonesian tobacco at Bremen. Quoted passages are
taken from an official translation of the transcript.
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made it sufficiently credible that they were the owners of the
bales of tobacco and had retained their proprietory rights in
spite of the Indonesian Xationalization Act. The petitioners
had also failed to make it acceptable to the Court that there
existed a general rule of international law to the effect that
foreign expropriation iniringing the law of nations should be
regarded as invalid by a national court.'" The petitioners
further had not made it credible that the Indonesian expropria
tion legislation was contrary to German public policy.

142. In regard to the petitioners' contention that the ex
propriation had been carried out without compensation which,
as they asserted, ought to be adequate, prompt and effective,
the Court held that it had not been proven that Indonesia was
not prepared, in principle, to pay compensation, although
compensation proceedings had not yet been initiated. The
Court recognized that, at the time of the expropriation, com
pensation was neither paid nor could it be foreseen when and
to what extent it would be paid. In the Court's view, this could
be objected to in cases of individual expropriation as being
contrary to international law. In the case under consideration,
however, the Court held that

"the expropriation of the Petitioners constitutes simul
taneously a shifting of proprietary relations which was ef
fected by a former colony after having attained independence
in order to change the existing economic structure of the
country. It is not unreasonable that for such over-all ex
propriations there is an inclination nowadays for their special
nature not to measure them by the same principle as in
dividual expropriations of the conventional kmd l vide de
l\ova in Friedenswarte 1952, p. 116 et seq.). Compensation
could not be paid in full and promptly out of the substance
but can only be made out of the proceeds of the nationalized
enterprises. In determining the term and amount of com
pensation, the economic situation of the country concerned
should be taken into consideration. Thus, the long standing
principle of strict protection of private property and the
modern idea that under-developed countries must be given
a possibility to make use of the products of their own land
are colliding (vide in this respect Seidl-Hohenveldern 'Eigen
tumsschutz durch Resolutionen internationaler Organisatio
nen' in Festschrift fur Jallssen, p. 195)."

143. The Amsterdam Court of Appeal (Gereclltsllof)
reached different conclusions. Expressing the view that, in
cases of flagrant violations of international law, a national
court must decide on the legality of a foreign act of State, the
Court, in its decision of 4 June 1959,''' considered, illter alia,
that the measures taken in 1957 and 1958 by the Republic of
Indonesia in regard to N etherIands plantation estates l Xether
lands enterprises were first put under Indonesian supervision

1<2 On the question of the extra-territorial effects of a foreign
act of State constituting a violation of international law, the
Court made the following observations:

"... The Senate is, therefore, entitled to follow that opinion
which, starting from the positive effect of the territorial
principle, sets a national court free to recognize a foreign act
of State even though it is contrary to international law and,
in case of a German court, gives it the option whether or not
to apply the reservation clause of Art. 30 EGBGB. The Senate
has decided to follow this opinion, which certainly prevails in
jurisdiction still today, also because it is convinced that a~ 10!1g
sight the ardently disputed problem of the extra-territorial
effects of a foreign act of State constituting a \'iolation of
international law can be solved satisfactorily only in this way
because having proper respect for foreign acts of State will
help to prevent new strains between the nations and because
the economic adj ustment from State to State will be promoted
bv mutual assistance between the States rather than if national
courts interfere on a large scale (vide in this respect the
private legal opinion of Prof. Dolle/Zweigert ... where it is
suggested to fight international injustice by further developing
the legal aid system of international organizations and by inter
national treaties). This in the Senate's opinion is in full con
currence with the decisions cf other German courts of appeal
[Oberlandesgerichte] which likewise recognized expropriations
being contrary to international law which took place in the
Eastern Zone of Germanv and in territories which were lost
at the end of World War iI, only trying them within the frame
work of Art. 30 EGBGB.. ,."

... Nederlandse Jurisprudentie, 1959, No. 350.
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and administration and subsequently nationalized) were of a
discriminatory and purely political nature and, as such, con
trary to the law of nations and illegal. ~ioreover, in the
Court's opinion, there was no real prospect that compensation
would be paid. The Court also held that the Indonesian
measures were against Ketherlands public order, especially in
view of the clear stand taken in this matter by the Govern
ment of the l\ etherlands, which had declared that the nationali
zation and the preceding measures were contrary to inter
national law and had no legal validity on the grounds that
these acts were discriminatory and confiscatory and designed
to exert political pressure in connexion with the dispute over
Netherlands New Guinea.

2. CASES ARISING OUT OF A NATIONALIZATION MEASURE

TAKEN IN IR.>.x

144. The Civil Court of Rome, in its decision of 13 Sep
tember 1952, held,Ht inter alia, that the Italian Courts must
examine a foreign law as to its legality so as to establish
whether it was contrary to the constitution of the ioreign
country concerned or to international public policy or to any
generally accepted principles of international law. The Italian
Courts must thereiore refuse to apply in Italy such foreign
laws as might, even for non-pohtJcal and non-persecutory
motives, decree expropriation of the property of any foreign
national without compensation. The Court held that the Iranian
nationalization laws could be applied in Italy; in Its view their
legality was also implicity confirmed by General Assembly
resolution 626 (VII).

145. As to the amount of compensation, the Court expressed
the opinion that it was not required either by Italian law or by
the generally accepted provisions of international law that the
quantum of compen:iation must actually appear to be equivalent
to the value of the property forming the subject of expropria
tion; it was enough that there was some compensation in
order for the expropriation to be lawful.

146. The District Court of Tok}'o recognized"· that there
exists a rule of international law which condemns expropria
tion of a foreign interest without compensation. The Court
expressed doubt, however, that there existed a universally es
tablished principle of international law on the question whether
or not the courts of a third State had the power to declare
such an act invalid and without effect.

147. The Court also recognized the principle that expropria
tion of foreign rights and interests should be accompanied by
just and immediate compensation. In that connexion, the Court
pointed out the vastness, complexity and diversity of the in
terests involved, the c.xtreme difficulty of the final assessment
of compensation and the likelihood of disputes for determining
fair compensation and expressed the view that it would be un
reasonable to expect immediate payment in a special case, such
as the one in question.

148. In dismissing the appeal of the applicants, the High
Court of Tok}'o recognized, ill/er alia, that it was an established
principle of international law that, in the event of a violent social
reform or revolution in a State, regardless of whether or not
the property of the nationals of that State was confiscated,
property belonging to foreign nationals could only be ex
propriated with compensation; moreover, such compensation
would have to be adequate, effective and immediate. The Court
also expressed the view that there was no universally accepted
principle of international law that the effect of a foreign law
be adj udged invalid by the courts of a State. The Court further
held that it could not try the validity or invalidity of the
Iranian Xationalizadon Law in question by examining whether
or not the compensation was adequate, effective and immediate.
The Court held that, by declining to pass on the validity or
invalidity of the Law, it actually l'ecognized the validity of the
Law. The Court also considered that the Kationalization Law
did not conflict with Japanese public policy and that it had
been enacted in accordance with the General Assembly resolu
tion 626 (VII), of 21 December 1952.

11< Lauterpacht, International Laul Reports, 1955, p. 23 et seq.
1~' Lauterpacht, Intenzatiollal Law Reports, 1953, p. 305 et seq.



149. The Aden Supreme Court, in its decision of 9 January
1953, held"· that the Anglo-Iranian Oil Company was entitled
to the oil which had remained its property and to which the
Government of Iran had acquired no title since (1) the Iranian
laws of 1951 were invalid under international law because the
property of the company had been e.'Cpropriated without any
compensation; (2) British courts treated international law as
incorporated into their domestic law in so far as it was not
inconsistent with their own rules; and (3) the principle that the
Court would not inquire into the legality of the acts of a
foreign Government in respect d property situated in that
Government's territory applied ('~;ly where the property was
that of a Government's own subjects.

'" Ibid., p. 316 et scq.

150. The Court accepted the company's contention that the
expropriation had taken place without compensation. The
Court .did not consider that articles 2 and 3 of the Iranian Oil
!\ation.fP.zation Law constituted an offer to pay compensation;
it was a mere suggestion that, at some future time, the matter
of compensation would be reviewed; nor did a subsequent offer
of compensation made by the Prime Minister of Iran amount
to what was ordinarily understood by the word "compensation".

151. The Court also remarked that, in relation to interna
tional law, it had sometimes been said that compensation must
be adequate, effective and prompt. The Court recognized that
the question of adequacy might often be difficult for a court to
decide and would continue to cause considerable difficulties in
connexion with the extra-territorial effects of foreign nationali
zations; the nationalization under consideration had, however,
been of a confiscatory nature.

B. Studies prepared under the auspices of inter-governmental bodies

152. Studies of the topic of international respon
sibility of the State had been undertaken by both
inter-governmental and private bodies for codification
or other purposes. The present section will be confined
to an examination of such efforts made by inter
governmental bodies.H7

153. Before the Second World \Var, the most
comprehensive study of the subject was made by the
League of Nations. In 1929, the League convened a
Conference on Treatment of Foreigners, held in
Paris.14S At The Hague Codification Conference con
vened by the League in 1930 on the topic of State
responsibility, the Bases of Discussion drawn up by
the Preparatory Committee were considered by the
Third Committee, which adopted several articles on
certain aspects of State responsibility.

154. A recent effort in this direction was made by
the United Nations, which entrusted the International
Law Commission with the task of codifying the topic
of State responsibility. Five draft reports on the topic
have been submitted to the Commission by the Special
Rapporteur, but have not yet been fully discussed.

155. Although past efforts of the Inter-American
Conferences had resulted in the adoption of a recom
mendation concerning claims and diplomatic interven
tion (1889-1890) .149 a Convention relating to the rights
of aliens (1902)150 and a resolution on international
responsibilitv of the State (1933),151 the latest effort is
to undertake, pursuant to a resolution of the Tenth
Inter-American Conference, "the preparation of a study
or report on the contribution the American Continent
has made to the development and to the codification of
the principles of international law that govern the
responsibility of the State".152

156. The Asian-African Legal Consultative Com
mittee. at its third session, held in Colombo from
20 January to 4 February 1960, formulated certain
general principles concerning admission and treatment

of aliens. Some of these principles are relevant to the
pr~sent study.

157. The United Nations Educational, Scientific
and Cultural Organization (UNESCO) convened an
Inter-Disciplinary Conference on International Under
standing and Peaceful Co-operation which took place
at Prague from 24 September to 1 October 1958. A
final report on "The Legal Problem of Nationaliza
tion in International Law"153 was submitted by Profes
sor l\Ianfred Lachs to the Con ference.* The report
was based on the discussion of the meeting of jurists
organized by the International Association of Legal
Science under contract with UNESCO. The Confer
ence considered the suggestion that the subject of
nationalization should be studied further. l54

158. The studies mentioned in the preceding para
graphs are summarized below. It is to be noted that
~he Hague Conference did not result in the produc
tIon of a final text on the subject and that the codifica
tion efforts of the United Nations and of the American
States are still in progress. The following sub-sections,
therefore! are intended merely to provide information
on .certam aspects of the law of State responsibility
whIch have been proposed for codification or have
become the subject of extensive study under the
auspices of inter-governmental bodies and which are
pertinent to the present study.

I. Codification under the auspices of the
League of Nations

159. The efforts of the League of Nations to codify
the topic of State responsibility began in 1924 and
culminated at The Hague Codification Conference in
1930 when the question was entrusted to the Third
Committee for consideration. Owing to lack of time,
the Third Committee was able only to adopt the text
of ten articles out of the thirty-one articles drawn up
by the Preparatory Committee of the Conference as
Bases of Discussion.155

.. Information provided by UNESCO.
UT For texts of codifications by private bodies, see ILC

Yearbook, 1956, vo1. n, AjCNAj96, Annexes.
u, A draft Convention on the Treatment of Foreigners was

prepared by the Economic Committee of the League and served
as a basis for discussion at the Conference, but the results of
the deliberations of the Conference proved inconclusive.

149 The Illtematiollal Conferences of AlI1erical~ States, 1889
1928, p. 45.

,.. Ibid., p. 90.
151 The Illtenlational Conference of American States, First

Supplement, 1933-1940, p. 91.
"'" See AjCNAj124, para. 101.

153 UNESCOjSSjCo-op./Inter 1, Anne.'( 4.
"" VKESCOjSSj27, p. 9.
m In its draft report, the Third Committee stated: "... The

fact, moreover, that the various questions were closely inter
dependent, each being subordinated to the others, precluded any
attempt to reach a partial settlement. The Committee accord
ingly, though in agreement as to certain fundamental prin
ciples, was unable, owing to lack of time, to determine the
exact limits of their application. It is therefore decided to
refrain from any endeavour to embody them in definitive
formula." League of Nations, Doc. G351(c).M.145(c).l930.V.,
p.238.
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160. The text adopted by the Third Committee
includes, inter alia, the following principles: (1) that
a State incurs international responsibility if it fails
to carry out its international obligations and thereby
causes damage to the person or property of a foreigner
on its territory (Article 1); (2) that international
responsibility of a State imparts the duty to make
reparation for the damage sustained as a result of the
failure of the State to comply with its international
obligations (Article 3); (3) that the State's inter
national responsibility may not be invoked as regards
reparation for damage sustained by a foreigner until
after exhaustion of local remedies (Article 4); and
(4) that international responsibility is incurred by a
State if damage is sustained by a foreigner as a result
of a denial of justice (Article 9) .156

161. Among the Bases of Discussion drawn up by
the Preparatory Committee which the Third Com
mittee did not have time to examine, the following
dealt with concessions granted to or contracts made
with aliens (Bases of Discussion Nos. 3 and 8) :157

A State is responsible for damage suffered by a
foreigner as a result of (a) the enactment of legisla
tion of (b) an act or omission on the part of the
executive power, which infringes rights derived by
the foreigner from a concession granted or a contract
made by the State.

It depends upon the circumstances whether a
State incurs responsibility (a) where it has enacted
legislation general in character or (b) when the ex
ecutive power has taken measures of a general
character, which are incompatible with the opera
tion of a concession granted by the State or with
the performance of a contract made by it.

162. The following observations were made by the
Preparatory Committee to accompany the above-men
tioned two Bases of Discussion :158

"The prevalent opinion is that a State renders
itself internationally responsible if it enacts legisla
tion incompatible with a concession which it has
granted to or a contract which it has made with
a foreigner. Some hesitation is, however, apparent.
Certain replies (from Governments) consider that a
concession or contract, as also the violation of a
concession or contract, sets up relations which are
merely matters of municipal law; others feel that
distinctions must be made; while others, on the con
trary deprecate entering too much into detail.

"This hesitation may, it would seem, be diminished
by observing that to hold a State to be responsible
internationally does not affect the validity under
municipal law of the action which it has taken. There
is no question of discussing the reasons which it
may have for putting an end to a concession or to
the performance of a contract; it is merely a question
of obliging it to make good the damage which it

"'" Article 9 provides ior two cases of denial of justice:
"(1) that a judicial deci"ion, which is not subject to appeal.
is clearly incompatible with the international obligations of
the State; (2) that, in a manner incompatible with the said
obligations, the foreigner ha, been hindered by the judicial
authorities in the exercise of his right to pursue judicial
remedies or has encountered in the proceedings unjustifiable
obstacles or delays implying a refusal to do justice." Ibid.,
p.237.

= Ibid., p. 199.
= League of Xations, Doe. C.75.M.69.1929.V., p. 33. For

opinions expressed by Governments in this regard, see ibid.,
pp. 33-36.
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causes by so doing, m violation, ex hypothesi, of the
terms of the concession or contract."

2 Codification under the 31!epices of the
United Nation&-

163. By resolution 799 (VIII) of 7 December 1953,
the General Assembly of the United Nations requested
the International Law Commission "to undertake the
codification of the principle of international law govern
ing State responsibility". At its seventh session in 1955,
the International Law Commission appointed a Special
Rapporteur who has, in the seven subsequent years,
submitted SLX. reports on the topic,159 together with a
Draft consisting of twenty-five articles, for considera
tion by the Commission.160 Very brief general discus
sion of the topic took place at the Commission's eighth,
ninth, eleventh and twelfth sessions respectively. The
draft reports are still before the Commission.

164. In introducing his first report and explaining
his method of work, the Special H.apporteur referred
to the necessity of bringing "the 'principles governing
State responsibility' into line with international law at
its present stage of development".161 He stated that
the draft articles therefore embodied both customary
principles of international law and certain concepts in
contemporary international law.

165. In so far as the subject of the present study
(i.e., permanent sovereignty over natural wealth and
resources) is concerned, the following aspects of State
responsibility, as enunciated in the draft articles and
reports of the Special Rapporteur, are particularly
relevant: (a) obligations of a State in regard to con
tracts made with aliens; and (b) expropriation and
nationalization measures. Since the various questions
of State responsibility are interrelated, the summary,
as set forth below, of the documentation of the Inter
national Law Commission, refers also to other questions,
such as denial of justice, where appropriate.

166. One of the basic principles of international
law regarding State responsibility, which is both cus
tomary and prevailing, is incorporated by the Special
Rapporteur in a draft article162 to the effect that a
State incurs international responsibility for injuries to
aliens if it acts in contravention to its international
obligations. According to the Special Rapporteur, the
expression "international obligations of the State" is
construed to mean the obligations resulting from any
of the sources of international law163 and includes the
prohibition of "abuse of rights" which is construed to
mean any act or omission contrary to conventional or
general rules of international law governing the ex
ercise of the rights of the State.l64

167. T,vo aspects of State responsibility, namely
( 1) expropriation and nationalization measures; and

150ILC Yearbook, 1956, vol. Il, p. 173 (A/CNA/96): 1957,
vol. Il, p. 104 (A/CNA/106); 1958, vol. Il (A/CNA/111):
1959, vol. Il, p. 1 (A/CNA/119); 1960, vol. Il, p. 41 (AI
CNA/125) ; and A/CNA/134 (to be published in 1961 Year
book, vol. Il).

lOO A revised draft, consisting of 'Z7 articles, was submitted
as an addendum to the sixth report (A/CNA/134/Add. I.
11 Dec. 1961).

101 ILC Yearbook, 1956, vol. Il, A/CNAI96. para. 10.
,<12 ILC Yearbook, 1958, vol. Il, A/CNA/ll1, Annex, p. iJ.
'1'.3 Article 1 of the draft contained in the Special Rapporteur's-

third report (ILC Yearbook, 1958, vol. Il, A/CN.4/111, -\nnex.
p. il) ani Article 2 of the draft contained in the addendum to
the 6th report (A/CNA/134/Add.1, p. 4),

,.. This CO!'Cept was introduced in the fifth report: see ILC
j-,arh.>ok. 1960, vol. Il, :\jCNA/125, paras. 98 and 99.



(.2) non-performance of contractual obligations in gen
eral, were subject to extensive examination by the
Special Rapporteur in his fourth report to the Com
mission. 165 In that report, the Special Rapporteur
adopted as a basis the principle of "respect for acquired
rights".166

168. Some of the main points of the fourth report
are set forth belo\\'.

(a) ACQUIRED RIGHTS

In respect of acquired rights, international obligation of State
is said to be involved in two sets of circumstances: State
succession and fault attributable to the State which affect those
rights.'''' However, respect for acquired rights does not mean
inviolability of such rights; it is conditioned upon and sub
ordinate to the paramount needs and general interests of the
State.m

Attributability of responsibility to a State in regard to the
acquired rights of aliens is deemed to consist of the notion
of arbitrariness and the doctrine of abuse of rights which are
distinguh,hed from "wrongful" acts or omissions resulting from
non-performance by the State of any conventional obligation
undertaken by it with respect to patrimonial rights of aliens.
The following criteria are considered applicable to the notion
of arbitrariness: (1) whether the motives or purposes justify
the State's action from the point of view of international law;
(2) whether the method and procedure followed by State
authorities constitute a denial of justice and (3) whether the
State's action discriminates between nationals and aliens.''''
Abuse of right entailing State responsibility occurs when the
State ignores the limitations to which State competence is
necessarily subject and which are not always formulated in
e..xactly defined and specific international obligations.''l'O

Certain situations do not involve acquired rights. For in
stance, it does not seem that industrial, literary or artistic
property can be the subject of an international claim based
on the notion of "acquired rights", in the absence of con
I'ention between the States concerned.111

The principle of respect for acquired rights, as connotated
above, and the doctrine of "unjust enrichment" are regarded
as component elements of State responsibility, especially in
r!etermining the question of compensation.lT

•

(b) EXPROPRIATIOz.;

The right of "expropriation", even in its widest sense, is
recognized in international law, irrespective of the patrimonial
rights involved or of the nationality of the person in whom
they are vested.m

State responsibility may be involved if expropriation is
"unlawful" or "arbitrary". An expropriation is not necessarily
"unlawful" even when the action imputable to the State is
contrary to international law; it can only be termed "unlawful"
in cases where the State is expressly forbidden to take such
action under a treaty of international convention.m An ex
propriation is "arbitrary" if it is enacted not for a genuineh'
public purpose or if the method adopted to effect it constitute's
a denial of justice.m

The crucial question in the matter of expropriation in the
;mblic interest, from the international point of view, is com
pensation. The preponderant view based on the conce;Jt of
private property, is that the State is under an international

"" ILC Fcarl'ook, 1950, yol. n, AjCNA/119.
,,,. Ibid., p. 2.
"" Ibid., p. 4.
''''' I/>id., p. 5
"" Ibid., pp. 7 and S.
I'l'O Ibid., p. R.
m Ibid., p. 10.
m Ibid., pp. 5-7.
';3 Ibid., p. 11.
'" Ibid., p. 13.
1:3 Ibid., p. 16.

obligation to indemnif)' foreign property owners, although
opinions differ as to the requirements that must be satisfied
by the compensation paid."B However, the development after
the First \Vorld War has resulted in three different views: lT1

(l) in one group of States which adhere substantially to the
principle of economic liberalism, expropriation in the public
interest is lawful only if compensation is paid; (2) in a second
group of States which emphasize the social function of property,
compensation is no longer considered an essential element of
expropriation; and (3) in the third group, consisting of States
with a socialized economy in which ownership of the means
of production has been transferred to the State and private
property has been reduced to a minimum, compensation has
become wholly dependent on the will or discretion of the State.

In solving the problem of compensation, it is necessary to
take into consideration not only juridical considerations but
also considerations of equity and considerations of a practical,
technical and political character. The latter considerations have
resulted in the conclusion, since the Second \Vorld \Var, of
lump-sum compensation agreements which take into account a
State's capacity to pay. The idea based on these considerations
is that it would be unjust to deprive the less wealthy States
and the under-developed countries of the power to exploit
directly thei r natural resources or public service or other in
dustries or undertakings established in their territory.u.

(c) CONTRACTUAl. RIGHTS

In traditional international law, all contractual relations in
cluding those established by States with private individuals or
bodies corporate of foreign nationality are always governed
by municipal law. The mere non-performance by a State of its
obligations under a contract with an alien individual does not
in itself necessarily give rise to international responsibility.''''

The traditional position contemplated contractual relations
of the ordinary type and it will not always be possible to deal
satisfactorily with the situations resulting from the modern
forms of contractual relations by a strict application of the
traditional notions and principles.1BO In this connexion, two
groups of contractual relations are distinguished.

(l) The first group comprises contractual relations of the
traditional type, which are still the most numerous and fre
quen~, .and in which there is no stipulation, express or implied,
provldmg th... ~ the instrument shall be governed wholly or in
certain particulars by legal principles of an international char
acter. It is obvious that the obligations assumed bv a State in
these cases are "internal" in character and the principle pacla
slmt sCr7.'allda would be applicable to such obligations only as
a principle of municipal law and in accordance with the
legislation of the contracting State. In such cases, international
responsibility is incurred not by reason of the failure to ob
serve the principle pacta Slwt servallda but because nOll
performance involves an act or omis,ion contrary to inter
national law.m

(2) The second group comprises instruments of two types
(a) thos: which contain the stipulation, express or implied,
that the lllstrument shall be governed wholly or in part bv
(public) international law, the "general principles of law;'
as a source of international law. or some other "legal system"
described in less precise terms but substantially similar in
content; and (b) those which contain arbitration clauses con
templating the settlement of disputes by means of international
arbitration or some other method or procedure.'" By these
provisions, the contractual relations between a State and a
pr!vate person is raised to an international plane. It may be
<;aId that a State. by agreeing to such provisions in a contract
or concession with a private person, intends to confer upon that
person the necessary degree of international personality and

'''' Ibid., pp. 16, 18.
m Ibid., p. 18
m Ibid., p. 24.
". Ibid., pp. 30 and 31.
180 Ihid., p. 31.
In Ibid., p. 31
13l n'id., p. 31.
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capacity."" Consequently, the principle pacta sllnt servanda
can properly be applied in such cases, and the mere non-per
formam:e by the State would directly give rise to international
responsibility, as in the case of acts or omissions of the State
which are incompatible with the provisions cf a treaty or
other international agreement.1&<

Under the first group, non-performance of contractual obliga
tions gives rise to international responsibility only if the acts
or omissions of the State are "arbitrary".'"'" In such cases,
provisions of municipal law govern the question of compensa
tion.'" Under the second group of contractual relations, since
the contract or concession is governed not by municipal law
but by a legal system or legal principles of an international
character, non-performance of contractual obligations is "un
lawful" and, in principle, calls for "reparation".l!7

169. In his fifth report, the Special Rapporteur
submitted the following amended draft articles con
cerning expropriation and nationalization measures,
and contractual obligations :188

ARTICLE 7
Expropriation and nationali=ation measllres

1. The State is responsible for the c..xpropriation of the
property of an alien if the measure in question does not con
form to the provisions of the domestic law in force at the time
when such property was acquired by the affected holder
thereof.

2. In the case of nationalization or c..xpropriation measures
of a general and impersonal character, the State is responsible
if the measures are not taken for a public purpose or in the
public interest, if there is discrimination between nationals and
aliens to the detriment of the latter with respect to compensa
tion for expropriated property, or if unjustified irregularities
injurious to such property are committed in the interpretation
or application of such measures.

ARTICLE 8
N on-pcrformallu of cOlltractllal obligations in general

1. The State is responsible for the non-performance of ob
ligations stipulated in a contract entered into with an alien
or in a concession granted to him, if the measure in question
is not justified on grounds of public interest or of the economic
necessity of the State or if it involves a "denial of justice"
within the meaning of article 4 of this draft.=

2. The foregoing provision is not applicable if the contract
or concession contains a clause of the nature described in
article 16, paragraph 2."'"

=Ibid., p. 32.
1Mlbid., p. 32.
'''' Ibid., pp. 33 and 3'+.
156 Ibid., p. 36.
m Ibid., p. 36.
lSSILC Yearbook, 1960, vo!' Il, p.67. For the text of the

earlier draft articles amended in the fifth report, see third report
of the Special Rapporteur OLC Jlearbook, 1958, vol. 11, pp.
71-iZ).

1S> Draft article 4 defines two cases of denial of justice. In
so far as the civil responsibility of a State is concerned, denial
of justice is deemed to have occurred (1) if the court of com
petent organ of the State did not allow the alien concerned to
exercise ta) the right to apply to such courts or organs by
means of remedies or proceedings which offer adequate and
effective redress for violations of fundamental human rights
and (b) the right to a public hearing, with proper safeguards
in the determination of rights and obligations under civil law;
and (2) if a judicial decision has been rendered. or an order
of the court made, which is manifestly unjust and which was
rendered or made by reason of the foreign nationality of the
individual affected. ILC Yearbook, 1958, vol. Il, A/CXA/111,
Annex, p. 2.

1llO Draft article 16, paragraph 2. pro,,;des: "... in cases where
an alien claims to have suffered injury as a result of the non
performance of obligations stipulated in a contract entered
into with the State, or in a concession granted to him by the
State, the international claim shall not be admissible if the
alien concerned has agreed not to seek the diplomatic protec-
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3. When the contract or concession is governed by inter
national law or by legal principles of an international character,
the State is responsible for the mere non-performance of the
obligations stipulated in said contract or concession.

170. In his commentary on the above-quoted arti
cles, the Special Rapporteur emphasized the deep im
pact of the n~.·N trends on the traditional notions and
ideas and stated that this fact was certain that "it
would be wholly unrealistic to disregard it and to deny
that the new tendencies could make a valuable contribu
tion to the development and codification of the relevant
rules on international responsibility".191 He gave the
following explanation to the fundamental amendments
and additions now incorporated in the draft articles
quoted in paragraph 169 above :192

"Article 7 now draws a distinction between the
common type of expropriation and nationalization
measures, a distinction which affects in particular
the qllatlflltlt of compensation and the form and
promptness of payment; and Article 8 now contains
the new provision on contracts or concessions gov
erned by international law or by legal principles of
an international character."

171. A revision of the two articles under discus
sion was submitted by the Special Rapporteur in the
addendum to his sixth report in December 1961. The
revised articles, which form part of the chapter entitled
"Measures affecting acquired rights", read as follows :193

ARTICLE 9
l'fcasures of E.t'propriation alld Nationali=atioll

1. The State is responsible when it c..xpropriates property
of an alien, if the measure is not in conformity with the pro
visions of the municipal law in force at the time when such
property was acquired by the owner concerned.

2. In the case of measures of nationalization or expropria
tion of a general and impersonal nature, the State is respon
sible if the measures are not taken on grounds of public in
terest, if they involve discrimination between nationals and
aliens to the detriment of the latter in the matter of com
pensation for the property in question, or if unjustified ir
regularities which are prej udicial to aliens are committed in
the interpretation or application of such measures.

ARTICLE 10
Fai/rlre to Carry out Contractllal Obligations il~ General

1. The State is responsible for failure to carry out obliga
tions stipulated in a contract entered into with an alien or in a
concession granted to him, if the measure is not justified on
grounds of public interest or of the economic necessity of the
State, or if there is imputable to it a "denial of j tlstice" within
the meaning of article 3 of this draft.'"

tion of the State of his nationality;...". ILC Yearbook, 1958,
vol. lI, A/CXA/lll, Annex, p. 7.

191ILC Yearbook, 1960, vol. 11, A/CX,4/125, para. 104.
''''' Ihid., para. 105.
lt13 A/G\A/13-l/Add.1, 11 Dec. 1961, pp. 7 and 8.
lla Draft article 3 defines three cases of denial of justice.

In so far as the ch;l responsibility of a State is concerned,
denial of justice is deemed to have occurred 0) if the court~

of the State did not allow the alien concerned to exercise
(a) the right to apply to such courts or to the competent
organs of the State, by means of remedies and proceedings
which offer adequate and effective redress for violations of
fundamental human rights and freedoms, and (b) the right to a
public hearing, with proper safeguards, by the competent
organs of the State, in the determination of rights and obliga
tions under civil law; (2) if a manifestly unjust decision is
rendered with the evident intention of causing injury to the
alien; and (3) if a decision by a municipal or international
court in the alien's favour is not carried out, provided that
the failure to carry out such decisio!1 is due to a clear intention
to cause him inj ury. Ibid., p. 5.



2. The foregoing provision shall not apply if the contract
or concession contains a clause of the nature described in
article 19, paragraph 2.""

3. If the contract or concession is governed by international
law, or by legal principles of an international character, the
State is .espon~ible for the mere failure to carry out the obli
gations stipulated in the said contract or concession.

172. In his commentary on the revised draft ar
ticle 9,196 the Special H.apporteur notes that
Unlike the corresponding provisions of the original draft, this
article distinguishes between individual expropriation and the
general and impersonal nationalization or expropriation carried
out as part of a programme of economic and social reform.
The purpose of separating the two situations and subjecting
them to different legal rules is fundamentally to subject in
dividual and ordinary expropriations to the rules of municipal
law in force at the time of acquisition of the property and
expropriations forming part of a nationalization measure to the
rules laid down for the purpose by the expropriating State,
without prej udice to the conditions or prerequisites laid down
in paragraph 2 of the article. As is fully e.xplained in the
Fourth Report [see paragraph 168 above], the matter depends
largely on the type of compensation which should be paid to
the alien owners of the nationalized property. In this respect,
there seems no doubt that to continue to require the national
izing State to pay an "adequate" or "just" (that is, equivalent
to the market value of the property) "prompt and effective"
compensation would be essentially incompatible with the
exercise of the State's right to nationalize property, rights or
undertakings within its jurisdiction.

173. It may be noted at this point that, at the few
meetings197 at which the International Law Commis
sion discussed the item entitled "State responsibility",
widely different, and sometimes opposing, views were
expressed by members of the Commission. At the
Commission's ninth session, for example, 'when the Spe
cial Rapporteur's second report was under considera
tion, the views set forth below were expressed either
in general terms or with reference to draft article 9
on "Acts of expropriation",198 It was stated199 that the
rule that a State was bound to respect the property of
aliens. even in its traditional form. was subject to the
proviso that extensive interference in private property
was sometimes necessary in order to carry out fun
damental changes in the political or economic structure
of the State or far-reaching social reforms, and that
in such rases the State might have the sole right to
fix its own compensation terms for the damage done and
to employ its own agencies for that purpose. It was
also observed20o that codification of the subject "State
resp~msibility". should be grounded on recognition of
the mherent rIght of peoples to own and develop their

'''' Draft article 19 (2) provides "... in cases of failure to
carry out the obligations stipulated in a contract or concessinn,
the international claim shall not be admissible if the alien
concerned has agreed not to seek tAe diplomatic protection of
the State of his nationality: the exoneration shall operate in
accordance with the terms of the waiver". Ibid., p. 12.

,.. Ibid., pp. 22 and 23.
1117 See ILC Fcarbook, 1956, vol. I, pp. 228-249; 1957, vol. I,

pp. 155-172; 1959, vol. I, pp. 147-154; 1960, vol. I, pp. 264-270
and 276-283.

'os This article, as set forth in the draft second report, reads
as follows:

"The State is responsible for the injuries caused to an
alien by the expropriation of this property, save in so far as
the measure in question is justified on grounds of public
interest and the alien receives adequate compensation."

tILC Yearbook, 1957, vol. n. p. 130). This article was revised
in the Special Rapporteur's fifth report (For the revised text,
see p?ragraph 163 above).

,. ILC Yearbook, 1957, vol. I, p. 158.
SX> Ibid., p. 161.

own natural resources, as formally enunciated in Gen
eral Assembly resolution 626 (VII), and should provide
legal rules that were consistent with the Charter of
the United Nations and not merely ensure the protec
tion of vested interests or the maintenance of the status
quo. It was also said201 that the problem of State
responsibility reached down to the very foundations of
contemporary international law in connexion with which
two events were of particular importance: (1) the
emergence and growth of a new socialist economic
system resulting in the coexistence of two different
~ystems both on a world-wide scale; and (2) the attain
ment of independence by many former colonial and
dependent territories; consequently, present-day inter
national law could not be a set of legal rules imposed
by States belonging to one economic system on States
belonging to another, and aliens must not be regarded
as a select group enjoying special privileges. Another
view expressed202 was to the effect that anyone who
studied the cases of expropriation which had arisen
since the Second \Vorld \Var would be struck by the
fact that they had frequently been aimed specifically
against foreign interests, even against the interests
of a particular country. It was often questionable
whether such grounds of public interest which had been
advanced were not a cloak for political considerations.
Moreover, such cases had often entailed the repudia
tion of a contract or concession, contrary to its clear
terms.

174. It must be pointed out that neither the fourth
repo.; ot the Special Rapporteur, as summarized in
paragraph 168 above, nor the fifth report, which con
tains the amended version of the draft articles on
e.xpropriation and nationalization measures and con
tractual obligations, nor the revised draft annexed to
the sixth report. have yet been considered in any detail
by the International Law Commission. At this stage,
therefore, the draft reports represent merely the result
of the Special Rapporteur's research and his opinion
on the subject. The whole topic of State responsibility
is yet to be subject to scrutiny by the Commission.

3. Codifieation by Inter·American bodiee-the
latest efforts

175. In accordance with the resolution adopted by
the tenth Inter-American Conference (see paragraph
155 above), the Inter-American Juridical Committee,
at its 1958 meeting, prepared a preliminary report on
the "Contribution of the American Continent to the
principles of international law that govern the respon
sibility of the State".203 In that report, the Committee
indicated certain principles as forming "part of Latin
American international law as well as. in certain aspects,
of American international law".204 These principles
include State responsibility for contractual debts, na
tional treatment as a basis for exoneration from respon
sibility, State responsibility in the matter of judicial
protection. etc. The last mentioned principle, which is
concerned with the notion of denial of justice, was
subject to detailed formulation.

176. The principles thus formulated were included
in the report of the Juridical Committee to the Inter
American Council of Jurists. The latter at its meeting

"'" Ibid., p. 165.
,.,. Ibid., p. 165.
:lOO A/CK.4/124, para. 105.
"" Ibid., para. 108.
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on 8 September 1959, adopted a resolution205 request
ing the Committee to proceed with the study or report
on the subject and instructing the Committee to
"prepare an objective and documented presentation of
all that which may demonstrate the contribution of
the American Continent" to the principles of interna
tional law governing State responsibility and to "in
dicate at the same time the differences that may exist
between the several American republics on the subject".

4. Principles formulated by the Asian·African
Legal Consultative Committee

177. At its third session held in Colombo in 1960,
the Asian-African Legal Consultative Committee provi
sionally recommended a set of general principles con
cerning admission and treatment of aliens. One of the
principles which is pertinent to the present study
reads :206

"Right to Property

" (1) An alien shall have the right to acquire and
hold property subject to local laws, regulations and
orders, and a State shall provide protection in re
spect of such rights.

"(2) A State shall, however, have the right to
acquire, expropriate or nationalize foreign owned
property in the national interest or for a public
purpose. Compensation shall be paid for such acquisi
tion, expropriation or nationalization in accordance

. with local laws."

5. Report on the legal problem of nationalization
in international law submitted to the in·
terdisciplinary Conference on International
Understand~~'~and Peaceful Co-operation con·
vened by UN~SCO

178. As stated in paragraph 157 above, a report
on "The Legal Problem of Nationalization in Interna
tional Law" was submitted to the above-named con
Lrence.207 After setting forth his preliminary views
on the questions of "sovereignty of the State", "pro
tection of private property", and "the legal position of
foreigners", the Rapporteur submitted the following
propositions :208

"1. Nationalization, being the expression of cer
tain historical processess and political, economic and
social changes which are taking place in the modern

m; Ibid., para. 140.
Speaking before the International Law Commission at its

twelfth session. the observer for the Inter-American Juridical
Committee reported that in the absence of any delimitation of
the subject by the bodies concerned, the Committee had de
cided in effect to limit the scope of its work to the law of
claims since the more universal questions concerning State
respom;ibility were not appropriate subjects for regional organs
of codification. (See ILC, Yearbook, 1960, ....01. I, p. 265.)

SlS Asian-African Legal Consultative Committee, Third Ses
sion, Colombo. 1960, p. 155.

"" Twenty-six experts from 17 countries took part and the
United Nations was represented by two officials of th'" Eco
nomic Commission for Europe. The meeting was also attended
by representatives of the General Agreement on Tariffs and
Trade, the International Labour Office, the International Social
Science Council, the International Economic Association. the
International S'JCiological Association, the International Po
litical Science Association, the International Association of
Legal Science and the Lnlled States Kational Commission for
UNESCO.

I<JIUKESCO/SS/Co-op/Inter 1, Annex 4, p. 12.
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world, is an institution of domestic law; it must
be recognized as an attribute of State sovereignty,
the exercise of which in no way impairs international
co-operation. Understood thus, it is accepted and
respected by modern international law.

"2. Given the coexistence of States having dif
ferent political systems, modern international law,
which applies to all these States in common, confers
no inviolability upon private property and does not
protect it through privileges accorded to vested in
terests.

"3. Nationalization affects both nationals and for
eigners. Foreigners, as such, have no right to any
prerogative or privilege not granted to nationals.

"4. Compemation for nationalization is prescribed
by no general rule and by no principle of modern
international law. \Vhere compensation is granted.
it is given in virtue either of legislative action or of
individual bilateral agreements concluded between
the States concerned."

179. As part of his final report, the Rapporteur
stated that de\'elopments in line with the foregoing
pronositions and the main features of the discussion
held in Rome made it possible to state the following
conclusions :209

"(1) It was unanimously agreed that, in effecting
nationalization, the State infringes no principle of
international law. Nationalization must, however, be
carried out in good faith and without discrimination.

"(2) There was no argument as to the effects of
nationalization on the nationals of the nationalizing
State.

"(3) In connexion with the problem of the prop
erty of foreigners, three opinions were put forward:

"(a) that the right to, and hence the duty of,
compensation are established facts;

"( b) that the right to, and hence the duty of,
compensation are in the formative process. They
are only beginning to become part of common law,
on the basis of the practice of States and, especially,
of international treaties;

"(c) that there is no principle of international law
which establishes the right and the duty of compen
sation, and that they must be treated quite separately
and apart from the act of nationalization itself. The
problem must be regarded as one of domestic law.

"However. notwithstanding the differences of opin
ion referred to above, unanimous agreement was
reached on the following points:

"(a) It is highly desirable that in every case a
liquidation agreement should be concluded between
the country that is the creditor and the country that
is the debtor, in the interests of economic co
operation between the nations and on the basis of
the mutual advantage of both parties;

"(b) Where compensation is granted, it should
be seen in the light of each actual economic situa
!ion, regard being had to all the factors having bear
mg on the case at issue.

"(4) The main problems and the complications
and difficulties encountered when nationalization is
carried out are caused by the particular circumstances
and conditions in which the creditor States and the
debtor States have come into contact."

:0» Ibid., pp. 18 and 19.



Chapter IV

STATUS OF PERl\IA...~NT SOVEREIGNTY OVER NATURAL WEALTH AND RESOURCES IN
l''EWLY.II'll)EPENDEl''T STATES Al~D IN NON.SELF·GOVERNING AND TRUST TERRITORIES

1. The present chapter is based on information
gathered by the Secretariat in the course of its ac
tivities pertaining to Trusteeship and Information from
Non-Self-Governing Territories, save for certain e..x
ceptions, duly noted, covering (1) information pro
vided by Governments in connexion with the present
study; and (2) certain items of supplementary infor
mation gathered in the context of this study. The
latter include, especially, legislative data on newly
independent States and factual economic information.

2. The chapter is divided into four major sections,
coverin~: A. Newly-independent States; B. Non-Self
Governing- Territories; C. Territories under the Inter
national Trusteeship System; D. The Mandated Ter
ritorv of South \Vest Africa. The information contained
in the first section deals, as far as possible, with
measures of transition relating to the change in status
resulting from independence, while the three remaining
sections provide information under the headin~ of
Legislative mid factual data relating to the right of the 
peoples 0] tlte Territories to dispose of their natural
wealth a1ld resources and derive therefrom their means
of support.

3. As reCJuestcd by the "Cnited Nations Commission
on Permanent Sovereignty over Natural Resources
at its second session in 1960, the present chapter also
contains information on the status of land holdings and
other related data illustrative of the extent to which the
peoples of the Territories exercise sovereignty over
their natural wealth and resources.

4. Considerable difficulty has, however, been en
countered in obtaining data on the distribution of land
behveen indigenous and non-indigenous owners in
terms of relative fertility and other indices of quality,
as requested by the Commission. One of the principal
reasons for the absence of such data is the scattered
nature of the population, the extent to which shifting
cultivation is stilI practised and the impracticability
of a total survey.

5. The broader economic aspects of the status of
permanent sovereignty over natural wealth and re
sources in the under-developed countries in general,
including newly-independent States and Non-Self
Governing and Trust Territories are discussed on a
regional basis in chapter V below.

A. Newly.independent States

6. The present section deals only with the status
of permanent sovereignty over natural resources in
States which have attained their independence between
1959 and 30 April 1962,1 Available legislative and

1 L'nr!er the terms of the General Declaration drawn up in
common agreement by the delegations of the Government of
France an'] the Algerian Xational Liberation Front at Evian
les-Bains on 18 ),farch 1962, the question of Algeria's accession
to inrlependence was to be submitted to a referendum through
out Alger:a between three and six months after the conclusion
of the General Declaration.

If the solution of independence and co-operation with France
in the ('onditions of the General Declaration is adopted, pro
visio:l is made for certain measures pertinent to the topic of
the present study.
Thus. the Declaration provides, illfer alia, that:

"In the ex;sting Departments of the Oases and of the
Sao'.Ira [Sahara1. the development of the wealth of the sub
soil will be carried out according to the following principles:

", a) French-Alcierian co-operation will be ensured by a
techl'ical b)'ly fC'r Saharan co-operation. This body will be
composed of equal numbers from both sides. Its role will
be. in particular, to develop the infra,tructure necessary for
the exploitation of the subsoil, to gi....e advice on draft bills
an,j re:::ulations relative to mining, to examine requests con
cerning the granting of mining titles. The Algerian State wi!;
isscle the mining titles and will enact mining legislation in
full sovereignty.

"( !J) French interests will be: assured in particular by:
"The exerci<e, in accordance with the regulations of th·~

Saharan petroleum code, such as it exists at present, of the
rights a:tached te mining titles granted by France;

"Preference being given, in the case of equal offers, in
the granting of new mining titles, to French companies,

economic information on these States largely dates
back to the period of their former status as Non-Self
Governing or Trust Territories and they are thus
dealt with here under this new heading by virtue of
the fact that most of the States concerned have initially
retained the legislation in force prior to the attain
ment of independence. While that legislation is thus
subject to amendment and may indeed have been
amended at the time of the publication of this study,
it has not been possible for the Secretariat to obtain
new in formation in time for inclusion here. As a
result, this sect:on must, in most instances, deal with
the States in question in broad regional groups, con
forming to the boundaries of the earlier legal and legis
lati\'e !'ystrms.

in acr0rdance with the terms and conditions provi:led for
in Algerian mining legislation;

"Payment in French francs for Saharan hydrocarbons
up to the amount of the supply needs of France and other
countries of the iranc area," (Chapter H. B, para. 2.)

The General Declaration also provides for AI~erian guaran
tee of French interests and the acquired ri"hts of physical
and juri:ical persons under the conditions set forth in the said
Dcc1araticn. l Chapter H, B.)

On the topic of the settlement of disputes, the General
Declara:ion provides that France and Algeria will resolve dif
ferences that may arise between them by peaceful settlement.
Thev will have recourse either to conciliati0n or arbitration;
failing agreement by these procedures, each of the two States
shall be able to have recourse directly to the International
Court of Ju<tice. (Chapter IV.)

dnformation circulated by the Permanent Mission of France
to the l:nited Xations, 18 Mar. 1962.)
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a. GENERAL ASPECTS OF LAND LEGISLATION
AND DISTRIBUTION10

12. Under French legislation, initially in force in
the majority of the States enumerated above,11 the

1. Republica of Chad, Congo (Brazzaville),
Dahomey, Gabon, Ivory Coast, Mali, Mauri
tania, Niger, Senegal, Upper Volta and the
Central Mrican Republic

.11. The States listed in the above heading, together
With the Republic of Guinea, formerly constituted the
No~-Self-Governing Territories of French Equatorial
AfrICa and French 'Vest Africa. While each of these
Sta.tes had a territorial identity at that time, the two
ma~o.r groupings constituted, essentially, legislative
entities.

• Jounoal officid de la Collllllllnautc, No. 5, 15 June 1959,
p. 61.

• Constitution of 16 Feb. 1959, Title IX, Article 45. Ibid.,
p.46.

• Constitutional Law Xo. I, 28 Xov. 1958, Article 12. Ibid.,
p. 50.

• Constitution of 15 Feb. 1959, Title XIII, Article 58. Ibid.,
p.56.

• Constitution of 24 Jan. 1959, Title V, Article 48. Ibid., p. 82.
• Constitution I)f 23 Jan. 1959, Title X, Article 52. Ibid., p. 86.
• Constitution of 31 :March 1959, Title XI, Article 60. Ibid.,

p.89.
o Moniteur Beige, Nos. 127-128, 2i and 28 1fay 1960, p. 3988.

For the text of the article in question. see para. 2S below.
10 Based on Special Study on Ecol/omic Conditiol/s al/d De

veloP1/lt'l/t, XOI/-Self-Go1xming Territories, Summaries and
or.al}'s!'s of information trmlsmi/lcd to the Sccrelary-G!'neral
durillg 1951, ST/TRI/SER.A/6/Add.2, Chap. VI, pp. 248-2i1,
and Special Study 0/1 Social ConditiO/IS ill ;\'oll-Sc/f-Govemillg
Tl:Tritories, Summaries alld onal)'sis of information transmitted
to the Secrelary-G£'lleral (195i-1958), ST/TRI/SER.A/14,
Chap. XII, pp. 141-155.

U See paras. 9 and 10 above. It may be noted that the Con
stitutions of the Republics of Ivory Coast, Niger and Upper

7. Provisions governing the leRislative aspects of
State succession are, in the cases discussed here, typi
cally included in the constitutions of the newly-inde
pendent States. These constitutions are, in the case of
virtually all of the former French Non-Self-Governing
Territories, the instruments enacted when the terri
tories in question acceded to autonomous status within
the French Community. It is understood that the modifi
cations made more recentlv, when these States attained
full independence, do not affect the matters dealt with
here.

8. By way of example, the relevant provision of
the Constitution of the Republic of Gabon of 19 Feb
ruary 1959 may be cited here.

"The laws and administrative regulations in force
on the date of the promulgation of the present Con
stitution which are not contrary to its provisions
remain applicable in the absence of any modification
or abrogation under the conditions set forth in the
present Constitution." (Title XIII, Article 48).2

9. Essentially similar provisions are contained in
the constitutions of the Central African Republic,3 the
Republic of the Congo (Brazzaville) ,4 the Republic
of DahomeY,5 the Republic of Senegal,6 the Republic
of Sudan (now :Mali),7 and the Republic of Chad.s

10. In the case of the Republic of the Congo
(Leopoldville), an essentially similar provision is con
tained in the Loi fonda11letltale relative al£X structl4res
df4 Congo (Title I, Article 2).9

State maintains rights over vacant lands. The principl~

is contained in Article 713 of the French Civil Code,
which states, in part, that "Goods which have no owner,
belong to the State". The principle was repeated in
special legislation, such as the Decree of 28 September
1926 for Madagascar, which declares that vacant land
without an owner forms part of the State domain.
It was also contained in decrees applicable to French
\Vest and Equatorial Africa, but these decrees were
superseded by new l~gislation (Decree No. 55-580,
20 ?lIay 1955, Article 21), reorganizing land tenure
in these territories and recognizing indigenous cus
tomary rights on land. None the less, it was specifically
stated that the provision in Article 713 of the Civil
Code remains valid, without prejudice to the new
provisions.

13. In the area under discussion, alienation of indi
genous lands to non-indigenous persons cannot be
effected in areas where African tribal organizations
e-xist 011 the grounds that customary law does not
permit transactions of this nature. In addition, most
alienations are administratively subject to the consent
of the governors. Later legislation for French \Vest
and Equatorial Africa, however, provided that indi
vidual customary owner-rights which had been officially
adjudicated could be alienated to all other persons and,
if the purchaser was non-indigenous, he was obligated
to have the land registered as his property on the basis
of the Civil Code.

14. In all cases of expropriation in the group of
territories comprising the present republics of Chad,
Congo (Brazzaville), Gabon and the Central African
Republic, customary rights are reserved in connexion
with crops necessary for the subsistence of the popula
tion. A considerable proportion of the land was ceded
to private concessions in the nineteenth century. A
number of those concessions were terminated around
1919 or required to lapse in 1929, and further reforms
were effected in 1937. As regards the Middle Congo
(Republic of the Congo), the following account has
been given :12

"The success, in the Belgian Congo, of the system
of large concessions (grandes cotlcessions) caused
the French Government to trv out this system in
the development of the :\Iiddle 'Congo. Large parcels
of land were conceded to companies which enjoyed
a monopoly of exploitation and were entrusted with
the improvement of the land under concession. This
system resulted in a nearly complete failure. and it
was then decided to revert to a liberal system of
agricultural concessions (arreles ghlcralCx oj 1937).

"Various considerations relating more specifically
to the shortage of labour and to the modern view
that the real settler is the indigenous one soon led
to the de facto suspension of this system. In practice.
since 1937, concessions have no longer been granted
for areas covering more than 20 hectares nor for
other purposes than truck farming.

"The Conseil ghlcral (local assembly) of the
Middle Congo must be consulted on the granting
of all rural concessions coverim; more than 200
hectares and of all forestry concessions covering
more than 500 hectares. If several territories of the
Federation are concerned with the concessiom. the

Volta. as well as that of the ~ralagasy Republic, do not con
tain the provisions governing legislative succession mentioned
in the paragraphs referred to.

U France: .110)'ell-Congo, 1Hnistry of Overseas France, 1958,
~1~ ~
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Grand Conseil (federal assembly) of French Equa
torial Africa is required to be consulted."
15. In the group of territories comprising the re

publics of Dahomey, Guinea, Ivory Coast, Mali, Mauri
tania, Niger, Senegal and Upper Volta, the extent
of agricultural concessions was never large and many
have elapsed. Effective possession by the indigenous
population excludes all claims on their land by the
State, subject to expropriation in the public interest,
in which case compensation is paid. It is stated :13

"Under the Decree of 15 November 1935, land
subjected to collective tenancy by native communities
can only be alienated with the approval of the
Governor in conformity with the opinion of the local
or federal assembly respectively. Considering the
number of concessions already granted to Europeans
and the lack of manpower in the areas where such
concessions are most frequent, the granting of new
concessions will probably be again regulated in a
more restrictive way."

b. MINERAL RIGHTSH

16. Under Article 552 of the Civil Code of the
French Union,15 minerals are controlled by special
legislation. The salient provisions of a recently codified
text16 are summarized below.

Natural deposits of mineral substances are divided into two
categories as far as their legal status is concerned: Quarries
and mines. Quarries are considered as not separate from
ownership of the soil and are governed by the conditions
pertaining to the soil. Substances falling under the mines
category are considered as concessible substances (Articles 2
and 3).

The right to exploit a mine may be acquired only by virtue
of a mining permit or by a mining concession. The right to
prospect for minerals may be acquired only by virtue of a
prospecting permit. Prospecting or exploitation permits or
concessions cannot be granted unless the applicant first obtains
a personal authorization.

Without authorization by decree, no natural or juridical
person may hold directly or indirectly a controtting interest
in several exploitation permits or concessions having a total
area of more than 2,000 square kilometres (Article 4).

The State may engage in al1 mining operations in any of the
territories covered by the present decree. The Territories and
groups of Territories have the same rights within their re
spective boundaries (Article 5).

A personal mining authorization shall be granted by the
Chief of Territory in Government Council; it shal1 be issued
for a limited period, for one or more concessible substances,
or for one or more natural associations of concessible subs
tances, and for a limited number of permits or concessions.

No company may obtain a personal authorization or hold
a mining claim if it is not constituted under French law.
Natural or juridical persons must, in order to carry on mining

U France : Notes dOClllllentaires et etl/des, 14 June 1948.
U It may be noted that the Malagasy Republic introduced

new mining legislation by the Ordinance of 5 Sept. 1960
(Jauroral 0 fficicl de la Repllbliql/e M algache, 10 Sept. 1960),
replacing earlier legislation.

,. Code Cit'il de l'Union franraise, edition prepared by G. H.
Camerlynk, Paris, 1950, p. 80.

1. The information set forth here is based solely upon a
codified text of the mining laws governing the French Over
seas Territories prepared by the Direction federale des Mines
et de la Geologie de l'Afriql/e Occidentale Frallrais~. This
text is based upon Metropolitan French Decree 54-1110 of
13 Nov. 1954, as amended by decrees 55-638 of 20 May 1955;
57-242 of 24 Feb. 1957; 57-458 and 57-460 of 4 Apr. 1957; and
57-859 of 30 July 1957. (Milling Lau.'s in French Overseas Ter
ritories, WTIS, Part I, No. 58-61.)

activities, fulfil certain conditions fixed by decree of the
Conseil d'Etat concerning, in particular, their nationality or
their leading executives [Decree 58-9 of 2 January 1958]
(Article 7)."

Two categories of permits are issued: ordinary prospecting
permits and prospecting permits A and B. In this connexion,
the Territories shall be divided according to regions and
concessible substances into zones closed, for reasons of public
interest, to exploration; and prospecting zones open for the
issuance of ordinary prospecting permits; and zones reserved
for the issuance of prospecting permits A and B. This division
shall be enacted by the Chief of Territory in Government
Council with the advice of the Territorial Assembly (Article 8).

A prospecting permit A shall be granted by decree issued
upon the recommendation of the Minister of Overseas France
upon the advice of the Committee of Mines of Overseas
France and after consultation with the Territorial Assembly
or, in French "Vest or Equatorial Africa, after consultation
with the Grand Council when the permit in question concerns
two or more grouped Territories. The permit shall always be
granted subject to prior rights, and for a maximum period of
five years, renewable for a similar period. There is no restriction
on the number of such renewals (Article 9).

A prospecting permit B and the ordinary prospecting permit
shall be issued for a square area, the sides of which shall not
exceed ten kilometres, and for a period not exceeding two
years; two renewals for a similar period are permitted. The
ordinary permit shall be issued by the competent mining
engineer of Overseas France; a permit B shall be issued by
order of the Chief of a group of Territories or of the
Chief of a non-grouped Territory after consultation with
the Territorial Assembly. [In French West or Equatorial
Africa, the provisions set forth under Article 9 above apply.]
These permits shall always be granted subject to prior rights
(Article 10).

Subject to the area restrictions noted under Article 4 above,
the holder of a prospecting permit is, upon submission of proof
of the existence of an exploitable deposit, entitled to an
exploitation permit or a concession (Article 12).

Exploitation permits are issued subject to restrictions es
sentially similar to those governing the issuance of the
prospecting permits upon which they are based. They are
issued for a period of four years, renewable four times for a
similar period (Article 13).

The holder of an exploitation permit is entitled to a conces
sion upon submission of proof of the existence of an exploitable
deposit. A mining concession shall be valid for seventy-five
years and may be renewed for a twenty-five-year period. There
is no restriction on the number of such renewals (Article 15).

Special provisions apply to petroleum products and substances
related to atomic energy development (Articles 19 to 25).

c. STATE SUCCESSION AND THE GRANTING OF

MINERALS CONCESSIONS

17. By Decree No. 57-458 of 4 April 1957, the
Grand Councils of the Territorial Groups of French
Equatorial Africa (comprising the present republics
of Chad, Congo [Brazzavillel, Gabon and the Central
African Republic) and French West Africa (compris
ing the present republics of Dahomey, Guinea, Ivory

11 It is pertinent to note here the relevant provisions of the
French Constitution of 10 Koy. 1946 concerning the nationality
status of the inhabitants of French Overseas Territories:

"All nationals of the Overseas Territories shall have the
status of citizens, in the same capacity as French nationals
of Metropolitan France or the Overseas Territories. Special
laws shall determine the conditions under which they may
exercise their rights as citizens" (Article 80).

"All citizens and nationals of territories within the French
Union shall have the status of citizens of the French Union,
which ensures to them the enjoyments of the rights and
liberties guaranteed by the Preamble of the present Con
stitution" (Article 81).
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Coast, Mali, Mauritania, Niger, Senegal and Upper
Volta) were empowered to take decisions enacting
regulations applicable to all the Territories of the
respective Groups in matters concerning, inter alia,
methods of applying the regulations governing mineral
resources (Article 28) . Revenue for financing the
budget of each Group of Territories shall be derived
from, among others, one half of the mining and petro
leum royalties and one half of the export duties levied
on mineral and petroleum products from the Terri~

tories of the Group concerned (Article 45) .18

18. By Decree No. 570-460 of 4 April 1957, the
Government Councils of the individual Territories were
empowered to grant type B mining exploration permits
upon the recommendation of the Territorial Assembly
concerned (Article 29) .19

19. A more detailed and up-to-date account of the
transfer of powers with respect to mining concessions
may be given in the case of the republics of Gabon
and the Congo (Brazzaville) in the context of con
cessions granted to the Compagnie Miniere de l'Ogooue
(COMILOG).20

20. The concessions and related instruments cover
the actual permission to mine, as well as the construc
tion of a railway and cable-way, the construction of
port facilities, and the establishment of a long-term
fiscal regime relating to the operation of all the facilities
involved. A considerable number of legislative instru
ments are thus involved and the present account must
therefore be confined to a brief description of the proce
dures in so far as they bear on the topic discussed.

21. The system of concessions involved had its
origin in 1953, when the company concluded a conven
tion with the High Commissioner for French Equa
torial Africa. The detailed provisions of the various
concessions (mining and cable-way in the Gabon; rail
way and port facilities in the Congo) received the
approval of the Grand Council of French Equatorial
Africa21 and of the territorial assemblies of Gabon22
and the :\liddle Cong-023 in the course of 1957. when
the bodies in question requested the respective com
petent officials to conclude long-term conventions with
the Company.

22. An establishment convention between the com
pany on the one hand and the republics of Gabon and
Congo (Brazzaville) was concluded on 27 February
1959,24 after these republics had become autonomous.

23. Article 12 of the last-mentioned convention
provides that any constitutional changes which might
affect the juridical character of the public bodies com
mitted to the present convention and any changes in
their powers which might occur. shall not modify the
status of the rights and duties of the Company as
governed by the relevant earlier legislation, regula
tions and conventions.

24. The estahlishment convention was also signed
by the High Commissioner of the French Republic

18 Cl?Ssati:m of the Transmission of Information under Ar
tiel," i3 e of the Charta: Communication from the Gcn'erllmcnt
of F"a'l(C, A/4096/AddJ, pp. 44-45.

:lO Ibid.. p. 65.
:;n For factual economic data on these concessions, see chapter

V. para. 143 below.
Z1 JoUrl/al officid de I'Afrique Equatoriale Franraise, 1 ~rar.

1957.
22 Ibid., 15 Dec. 1958.
:3 Ibid., 15 Apr. 1957.
"'Ibid., 15 ~far. 1959. as corrected in Jol/rnal officirl, Gabon,

15 Nov. 1959; Jourl/al officiel, Congo, 15 Apr. 1959, as cor
rected 15 Sept. 1959.

in his capacity of chief of the Territorial Group of
French Equatorial Africa. \\'hen the Gabon and the
Congo (Brazzaville) subsequently opted for non
grouped status within the French Community, a pro
tocol of agreement25 was concluded between the com
pany and the two tepublics in question. Under that
protocol, recalling, infer alia, Article 12 of the above
mentioned convention, the Company recognized that
powers previously exercised by the Governor-General
of French Equatorial Africa had now devolved upon
the Governments of the two republics concerned.

2. Federation of Nigeria

a. 1IINERALS LEGISLATION

25. Under the terms of the Minerals Ordinance of
1946, the entire property in, and control of, all minerals
and mineral oils was, or was to be. vested in the then
Colony save in so far as those rights might have been
limited by an express grant made before the Ordinance
came into force (Article 3) .26

b. EXTENT OF NATIONAL PARTICIPATION IN THE

EXPLOITATION OF NATURAL RESOURCES*

26. The greater part of Nigeria's natural resources,
with the exception of minerals and mineral oil, are
being exploited by nationals of the country. Rubber,
forest products (such as palm products), groundnuts,
cotton and cocoa are mostly exploited by nationals with
the financial and supervisory help of the Government.

27. The situation with regard to minerals is as
follows:
Coal: Coal is largely worked by the Nigeria Coal Cor

poration, which is a quasi-Government organization;
Tin: Of the total 1960 tin production of 8.300 tons,

95 per cent was won by foreign firms. while Nigerian
firms accounted for the remaining 5 per cent;

Colflmbite: Out of a total production of 1,744 tons in
1960, foreign firms won 97 per cent and Nigerian
firms 3 per cent;

Oil: No Ni~erian firm is engaged in the exploitation
of mineral oil, which is wholly under exploitation by
foreign firms.

c. MINING OPERATIONS: NATIONALITY DISTRIBUTION

OF ENTERPRISES27

28. A total of 162 operators held titles or licences
under the 1Iinerals Ordinance and were engaged in
mining and nrospecting at the close of the financial year
ending 31 1farch 105R Details as to place of in::-orpora
t;on or re£Tistration. and as to nationalih" of ownership
are given below. -

Company status, incorporatio/I

Public limited liahilits companies:

Incorporaterl in the Vnited Kingdom................. 18
Incorporaterl in Xigeria............................. 2

Prit'ate limited lia"ility companies:

Incorporated in Xigeria............................. 48

* Iniormation proviied by the Government.
.. Dated 29 June 1959.
.. The La'ws (If Xigeria, 1948, rev. ed., \'01. IV, cap. 134.

p.346.
:rr Federation of Xigeria. A/lnllQl Report of the Mines De

partment for the Year Ended 31 Afar. 1958, Lagos. p. 1.
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"Adjusted for balance of· dividends remitted to and received
from abroad and remittance of migrant workers.

g. DISTRIBUTION OF NATIONAL AND PER CAPITA

INCOME29

Table IV-l
Nigeria: gross domestic product and national ineome

(Million United States dollars)

Agriculture. forestry, livestock and fishing ..
Transport and distribution .
11inerals .
Manufactures (including craft industries

and public utilities) ............•.......
Buildings .
Other .
Gross domestic product. .
Gross national income" .

African component...........•..........
Per capita income of African population

(dollars) ..........•...................

Others:
Regional production development boards .....•.....•..
Firms operating under registered business names .
Private operators .

N atiol1lJlity of ownership

Private limited liability companies illcorporated in
Nigeria:
Nigerian .
British .............•..............................
French ......................•.....................
Lebanese .
Greek ...............•.....•...............••......

TOTAL

Firms 0peratillg under registered bllsi/less /lallles:
Nigerian .............••..••••.......•......•..••..
British .•.............•.......•....................

TOTAL •••••••••••••••••••••••••••••••••••••••••••••

Private mille oWllers:
Nigerian .....................•....................
British ....................•.......................
French ......................•.....................
Lebanese .................•........................
United States of America ..

TOTAL •••••••••• '" ••••••••••••••••••••••••••••••••

1
16
77

3
38
3
2
2

48

15
1

16

28
45
1
2
1

77

1957-58
Agriculture, forestry, fisheries •..
1fining .....•..........•.......

1958-59
Agriculture, forestry, fisheries ..•
:Mining ..............•........ ,

14
114

9
109

596,000
9,669,000

721.000
14,297,000

1950.H 1952·53

1,141.3 1,260.6
246.4 292.6
21.6 26.6

30.8 37.5
116.5 135.2
114.0 150.3

1,6706 1,902.8
1,662.2 1,E94.7
1,638.4 1,863.1

53.20 58.80

e. AGRICULTURE ACfIVITIES OF FOREIGN COMPANIES

Two public limited liability companies incorporated in
Nigeria hold licences under the Mineral Oils Ordinance.

d. DISTRIBUTION OF LEASES28

No. of
Company status companies

Public limited liability companies
incorporated in the United King-
dom .................•....... 18

Companies incorporated in Nigeria 48
Registered business names firms. 16

Private operators:
Tin and associated metals....... 69
Gold ....•..................... 13
Lead, silver, zinc................ 5

No. of
leases

1,475
1,203

152

546
17
4

Total arIa
(acres)

149,251
68,528
5,819

27,482
749

83

3. Republic of the Congo (Leopoldville)

a. LEGISLATIVE PROVISIONS

31. Under the terms of Title I, Article 2, of the
Loi fOlldamclItale relative alLt· stmcturcs dll Congo,
the laws, decrees and legislative ordinances, their im
plementing measures, as well as all regulations in ef
fect on 30 June 1960 are to remain in force in the
absence of any specific abrogation.so

32. Title V of the Loi fondame1ltale deals with the
division of legislative competence between the Central
Government and the provincial governments with re
spect to, illter alia, the regulation of natural resources
eA-ploration and exploitation.s1

33. Thus, under the terms of Article 219, the com
petence of the Central Government extends to:

... From: Special Study 011 Economic CO/lditiolls in Non
Self-Goveming Territories, United Nations Publication, Sales
No.: 58.VLB.1, table 28, p. 17.

ID M ollitellr Bclge, Nos. 127-128, 27 and 28 May 1%0, p. 3988.
No abrogations or amendments of the legislation in question
have been brought to the Secretariat's attention up to the time
of the preparation of this revised study. For a review of
natural resources legislation in the Trust Territory of Ruanda
Urundi and in force in the Congo up to 30 June 1960, see
section C, paras. 259-260 of the present chapter.

:n Loc. cit., pp. 4007-4008. It may be noted that prior to th~

Republic of the Congo's attainment of independence, conces
sion-granting powers and rights to royalties in respect of min
ing, forestry and agriculture over large areas were held by
three semi-public corporations: the Comite special dll Katallga
(whose rights were to expire in 1990); the Compagnie des
Chemins de fer dll Congo superieur aux Grands Lacs africains
(CFL); and the Comitc national dll Ki",'ll. The rights of the
two last-named corporations were to expire in 2011. By a
convention dated 25 1Iay 1960 and implemented by Decree of
30 :May 1960 UVoniterlr COllgolais, No. 23, 6 June 1960, pp.
1655 and 1657 respectively), the rights and powers of the
C01llite national dll Kiz~1 which the latter held directly from
the State and not as a lessee of CFL, were revoked in favour
of the Government of the Belgian Congo, against payment of
compensation, with a view to permitting the Congo "to exercise
in full, from the outset of its independence, its powers and
administrative rights in the priyate sector and to dispose freely
of its resources." (Decree of 30 May 1960, Expose des motifs.)
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589,000
4,094,000

168,000
4,037,000

Total capital
formation

(Po"1Cds sttrlinll)

8
82

6
121

No. of
companies

* Information provided by the Government.
""Ibid., pp. 30-36.

29. Nine foreign companies are engaged in planta
tion farming for rubber and palm products and in
forestry. The companies in question are established in
the Eastern and Western regions of Nigeria and ex
ploit, in all, 40,000 acres out of a total area of 60,000
acres under forest-product cultivation.

f. CAPITAL FORMATION OF FOREIGN COMPANIES*

30. The total capital formation of foreign companies
engaged in the exploitation of natural resources in
Nigeria which rendered returns from 1955 to 1959 is
set forth in the table below.

Ycar and resources

1955-56
Agriculture, forestry, fisheries ...
Mining ....................•...

1956-57
A~r!culture, forestry, fisheries ...
Mining .••••••••..•..•..•.•••••



(1) General regulations concerning land administra
tion (para. 23) ;

(2) General regulations concerning the granting of
agriculture and forestry concessions on State lands
(para. 24);

(3) General regulations concerning subsoil e.xplora
tion and e.xploitation (para. 25) ; and

(4) General regulations concerning the granting of
mining concessions by the provinces (para. 26).

34. The competence of the provincial governments
in the context under discussion is laid down in Ar
ticle 220 and extends to:

(1) The granting and supervision of agricultural
and forestry concessions on provincial lands (para. 9) ;
and

(2) The granting of mining concessions within the
framework of the general regulations set forth under
Article 219 (26).

35. Certain basic provisions concerning the grant
ing of natural resources concessions are also contained
in Title V of the Loi fondamentale under the heading
of "Special measures".

Until the enactment of legislation governing the regime of
land, all cessions and concessions with respect to land, forests,
mines, water and railways are to be granted within: the frame-

work of existing legislation. Grants are made by the prO\-incial
legislatures in respect of all matters within the legislative
competence and by tbe provincial governments in respect of
all matters within the executive competence (Article 223).

Legislation wi th respect to subsoil exploration and exploita
tion shall provide for direct and equitable participation by the
provinces in which the exploitation is carried out in any
revenue from charges levied (Article 224).

Legislation concerning the granting of mining concessions
shall provide for the just and previous compensation of all
land owners, whether individuals or communities (Article
225)."

b. FACTUAL ECONOMIC DATA

36. The information set forth under this heading
relates to the extent of African participation in the
production of the Congo's major commercial agricul
tural commodities up to 1958. The statistical data are
based on information provided by the Government of
Belgium under Article 73 e of the Charter.

1. DISTRIBUTION OF PRODUCTION OF MAJOR CROPS BE
TWEEN THE AFRICAN POPULATION AND EUROPEAX
PLANTERSS3

.. Ibid., p. 4,009.

.. Chambre des Representants, Rapport sur l'administration
du Congo BeIge penda'lt l'atlllee 1958 presenU aus Chambres
Legis/atives, Brussels, 1959, pp. 253-258.

(1) Coffee

A-(!a under Robusta coffu
(hectares)

B eoring plantations S ~edling plofltalions

Y~or

1955
1956
1957
1958

European

43,221
51,174
56,984
63,395

African

7,430
8,388

11,943
15,699

Total

50,651
59,562
68,927
79,092

Europ~on

31,843
39,996
43,971
48,543

African

6.672
8,108

11,504
19,272

Total

38,515
48,104
55,475
67,815

Area under Arabica coffu
(hectares)

B~aring plantaliofls Sudling plofltalions

European African TotalYear European

1955 ............ 10,723
1956 ............ 11,740
1957 ............ 12.165
1958 ............ 13,426

African Total

1,307 12,030
1,370 13,110
2,347 14,512
3,099 16,525

6,359
4,667
5,179
5,102

1,186
977

1,535
2,766

7,545
5,644
6,714
7,868

Prod14ction of Rolmsta coffee
(metric tons)

Y~OI' Europ,an African

1955 .................. 22,392 2,433
1956 .................. 29.574 3,405
1957 .................. 32.107 4,382
1958 .................. 38,882 6,626

Production of Arabica coffee
(metric tons)

Total Yea,. European Africafl Tt1f4l

24,825 1955 . ................. 4,206 562 4,768
32,979 1956 . ................. 5,309 381 5,690
36,489 1957 .................. 5,980 586 6,566
45,508 1958 . ................. 7,276 1,006 8,282

(2) Palm oil

Area ullder oil palms
(hectares)

Natural groves

Europ~an African

Year Europeofl African Bearing Secdli"gs Btaring S eedli"gs Total area

1955 ........... 47,646 96,586 39,936 45,117 22,227 251,512
1956 ........... 42,693 7,130 98,789 35,778 49,901 27,894 262,185
1957 ........... 42,308 3,718 104,346 37,133 50,501 29,958 267,958
1958 ........... 3,146" 12,763 106,955 40,072 $),079 32,621 251,636

"Groves in Equatoria province abandoned.
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Palm oil prodllction
(metric tons)

1955 1956 1957 1958

European .............................................................. 188,482 204,039 215,230 213,357
African ................................. 8,223 16,867 18,225 12,408

Total 196,705 220,906 233,445 225,765

Palm cabbage productioll
(metric tons)

1955 1956 1957 1958

European ............................... 82.391 92,755 94,834 93,355
African ................................. 37,517 47,128 51,273 50,469

Total 119,908 139,883 146,107 143,824

Sources of palm oil production, 1958

Melrie Ions

Oil delivered to trade channels by Africans .
Industrial oil from fruit delivered to oil plants by Africans .
Oil from European plantations .•.. . .

Plus local consumption at producing villages .

12,408
136,047
77,310

225,765
60,000

1955
1956
1957
1958

(3) R1tbber

Area flllder mbber
(hectares)

European African

Bearing N on-Bcaring Tolal Bearing Non-Bearing Tolal

46,573 10,290 56,863 8,111 13,650 21.761
46,725 11,740 58,465 8,591 12,819 21,410
47,589 13.557 61,146 9,539 13,382 22,291
47,980 16,351 64,331 9,996 15,060 25,056

Rubber prodllctioll
(metric tons)

Europcan African Tolal

1955 .................................... 26,783 2,016 28,799
1956 .................................... 29,017 2,717 31.734
1957 .................................... 31,883 3,206 35,089
1958 ........................................................................ 33,886 3,576 37,462

ii. PRINCIPAL CROPS, AREA AND PRODUCTIONM

European African

Area (lacelares) Produclion tlrca (lacctares) Prodlletian
(Bearing) (melric tons) (Bearing) (metric Ions)

Total Commercial Totol Co,nmerciol

Wheat ............. 3 3,638 2,694 1,070
Maize ............. 1,561 2,541 344,310 317,781 112,808
Rice ............... 162.973 173,347 110,076
Other cereals ••..... 32 17 83,373 56,953 7,020
Manioc ............ 1,462 12,413 635.576 7,548,352 1,516,955
Cotton ............. 302 32 331,472 129,797 •
Plantain ........... 461 4,159 62 240,389 1,727,435 346,080
Bananas ........... 18,293 34,732 34,632 3,349 14,063 7,461
Sugar cane ........ 3.872 210,078 210,000 812 8,852 2,242
Cocoa ............. 14,634 4.816 80 14 ·Rubbel" ............ 47,980 33,886 9,996 3,576
Tea ................ 2,802 1,995 5 3.5
Coffee (Robusta) .. 63,393 38,882 15,699 6.626 •
Coffee (Arabica) .. 13,426 7,276 3,099 1,006

• Not available.

"Ibid., pp. 261-266.
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Hi. SHARE OF THE AFRICAN POPULATION IN THE NA
TIONAL INCOME AND PER CAPITA INCOME DISTRIBU
TION

37. The following data, relating to the years up to
1955, that is, prior to the Congo's attainment of inde
pendence, are taken from the Special Study on Eco
nomic Conditions ill Non-Self-Govemitzg Territories: a6

In the Belgian Congo the gross national product in 1955 was
63 per cent higher than that of 1950. The increase is evident
in all fields, but the tendency towards a somewhat wider
diversification of the economy is shown in the percentage

distribution. Agriculture, which in 1950 constituted 36.5 per
cent of the gross national product, accounted in 1955 for
only 31.6 per cent; the share of mining increased from 19.9
to 23.2 per cent, and that of manufacture, construction and
transport and communication increased from 17.8 to 22.7 per
cent. During this period the share in the national income
calculated as accruing to the African population increased
by 86 per cent in terms of money compared with 69 per cent
for the total population. Most of the increase is accounted for
by wages. In 1955 the wages bill was more than double that
of 1950. It represented 37 per cent of the total African income
in 1950 and 44 per cent in 1955.

Table IV-Z

Belgian Congo: gro88 domestic product
(Million United States dollars)

Agriculture, forestry and fishing ..........•........•
Mining and quarrying .........•...................
~Ianufacturing .....•.............................•
Construction ..............•..•.•..................
Transport and communication •...........•.........
Trade •...........•.....................•....•....
Public administration and defence .............•....
Services .•...••.......•................•••.........
Gross domestic product at factor cost' .....•.....••

205.4
134.6
77.0
33.6
49.2
64.2
61.0
20.8

657.2

281.8
228.2
111.6
66.0
86.4
87.4
89.8
45.0

980.6

1954 1955

287.2 308.6
2428 2688
122.6 133.8
70.8 77.2
95.2 107.0
896 88.8
99.6 111.2
51.8 592

1,037.8 1,119.2

• The value of imported raw materials and other imports has been deducted from the
total product but not from its components.

Table IV-3

Belgian Congo: total and African income
(Million United States dollars)

1950 1953

Net National Income:
Total population ..................•.............
African population .
African: percentage of total ..

Per cap;ta income of African population (dollars) .

586.2
269.8
46.0
23.4

850.2
445.0
52.3
37.4

1954 1955

903.0 946.8
472.2 501.6

52.3 53.0
38.8 40.4

Table IV-4

Belgian Congo: African income, 1950 and 1957""

Total African income $269.8 million
Share in national income 46.0 per cent
Change in African income at current prices .
Change in African income at constant prices .
Africall per capita income 23.4
Change at current prices .
Changes at constant prices .
Annual rate of change at constant prices .
I

• Deflated by the index of retail prices of goods purchased by the
(1950 =100, 1957 =119).

$548.2 million
56.0 per cent

103.2 per cent
70.8 per cent'
42.2
804 per cent
51.5 per cent
6.1 per cent

African population

iv. LAND DISTRIBUTION

38. In 1947, out of 50 million hectares of cultivable
land and 2,334,000 hectares of grazing land, the area
cultivated by the African inhabitants-including fallow
land-<:ame to approximately 48.7 million hectares. By
31 December 1947, non-African inhabitants had been

• United Nations publication, Sales No.: 58.VLB.l, p. 16
and tables 23 and 24.

-From: Progress of the NOII-Self-Govemillg Territories
under the Charter. United Nations publication, Sales No.:
5O.VI.B.l, vol. 2, tables 11 and 12, p. 19.
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granted a total area of 6,740,782 hectares (12.9 per
cent, or 1,226,893 hectares of which had been de
veloped). There has been little change in the propor
tionate relationship of the various categories of land
since that time.37

39. The population distribution in 1947 was as
folIows :38

Africans.. . . . . . . . . . . . . . . . . . . . . . . . .. 10,761,353
Non-Africans.. . . . . . . . . . . . . .. . . . .. . . 44,305

.., Jbid., p. 173.
IS I bid., vol. 5, p. 1.



a. LAND

1. DISTRIBUTION OF NON-AFRICAN LAND
BY TYPE OF TENURE41

45. In 1958, non-African holdings of land were
distributed as follows (the number of holdings in
volved is shown in brackets):

9 December 1961. In view of the recency of the coun
try's independence, the factual economic data set forth
here antedate the year 1961 and are drawn from reports
submitted by the former Administering Authority.

Acres
2,600,000
2,147,000
1,474,000

450,000
43,000

180,000

46. Table IV-5 deals solely with land alienated
under long-term rights of occupancy and does not in
clude freehold land. At the end of the period convened
there were 491 registered holdings of freehold land
in rural areas covering 505,614 acres; compulsory regis
tration of freehold land had not been extended to the
whole Territorv. Land over which mining operations
were being carried out is not dealt with in the table
but is referred to in paragraph 47 below.

47. Table IV-5 does not include land over which
mining operations are carried out. Such operations
were, during the period in question, in fact, carried
out under the grant of either mining leases or mining
claims which conveyed no surface rights to the holders,
save for the purpose of \vinning minerals. In some
cases, however, mining enterprises held rights of oc
cupancy over portions of the land in connexion with
mining operations. The amount of land thus held by
mining enterprises was negligible compared with their
rights to conduct mining operations. At 31 December
1960 there were 43 current mining leases covering an
area of 115,478 acres. Two of these leases, totalling
87,040 acres, were held by African co-operative so
cieties. In addition, there were 2.424 mining claims
covering 21,835 acres. In all, therefore, mining rights
covered an area of 137,313 acres.

Non-African holdings (total) .
Non-African holdings survcyed (898) .

Leasehold .............................•......
Registcrcd freehold (178) .
Non-registered frechold (27) .
Tcnure not specified (28) .

ii. LAND ALIENATION42

4. Togolese Republic

42. The provisions governing the e.xploitation of
mineral resources were essentially similar to those set
forth in paragraph 16 above.

43. Under the terms of a convention40 between
France and the Republic of Togoland concerning de
fence, signed on 25 February 1958, Togo agreed,
i,~ter alia, to

consult the representative of the French Republic concerning
applications for individual prospecting licences, for the purchase
or sub-lease of licences or concessions with respect to mineral
substances classified as defence materials and concerning
permits to place such substances in circulation (Article 3).

b. MINERAL RIGHTS

a. LAND TENURE39

40. The prevailing method of land tenure in the
country while it was a Trust Territory under French
administration was the customary form under which
lands generally belong to collectivities and the indi
vidual occupier is limited to a right of usufruct over
the land and is not free to sell or otherwise alienate it.
There existed, however, a procedure by which persons
effectively occupying lands could apply to have their
lands registered (immatriCIIlcs). If no valid objections
were lodged by other persons, the lands in question
were entered in the Land Register and were then gov
erned by provisions which are those of the French
metropolitan Code civil.

41. The land tenure system was reorganized by
Decree No. 55-581 of 20 May 1955.

The Decree confirmed all existing customary rights over
unappropriated land, forbade the granting of concessions to
land over which there were customary rights without the
express consent of the holders of such rights; the holders of
individual customary rights could, after public proceedings in
which the agreements of all parties concerned were heard,
obtain a deed affirming the existence and stating the extent
of their rights. Furthermore, individual customary rights
carrying with them the right to continuous possession and
regular exploitation of the land could be freely transferred or
mortgaged, and could be converted into permanent property
rights by registration. Concerning lands in urban areas, the
Decree provided that communes and urban centres might
proceed to the systematic and compulsory registration of all
land rights with a view to the preparation of a cadastral
survey. It also provided that a complete inventory must be
made of the property included in the private domain of the
Territory and of the other local public authorities.

5. Tanganyika

44. Tanganyika, a former Trust Territory under
British administration, acceded to independence on

.. A/3170, p. 247; Report of the Government of Frallce o,~ tlle
Ad'nillistratioll of the Tntst Territory of Togo/alld, 19j7, pp.
108-131 and Statistical Appendices, pp. 265-2i7.

<0 TCOR, Eighth Special Session, Summary Records and
Arn;exes, p. 23.

iii. NATIONALITY BREAKDOWN OF LONG-TERM RIGHTS
OF OCCUPANCY OVER AGRICULTURAL AND PASTORAL

LAND

48. The nationality breakdown of long-term rights

u A/4404, pp. 21-22.
.. TangaIJ)'ika, Report for the Y rar 1960, Part I, pp. 61-63,

London, H. ~L Stationery Office, 1961, Colonial No. 349.
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'lab/,'

Agricullural and pastoral land aUenated under

Alienatw" of agricultural land up Alienation of auriei/ltural land'0 1,500 acres and pastoral laud liP over 1,500 acres and pastoral
to 2,500 acres land over 2,500 acres

Total of Total of
columns call1fItfU

Agricultural Pastoral Agricultural Pastoral (2) to (5) (6) '0 (9)
"C to '1 to over over (smaller (klroer

1,50 acres 2,50 cu:res 1,500 acres 2,500 acres acreage group) acv,age gf'ouP)

Year No. Acres No. Acres No. Acres No. Acres No. Acres No. Acres
(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) (13)

1946 .................... 3 3,673 2 5,171 3 3,673 2 5,171

1947 ............ 3 1,140 4 8,320 3 1,140 4 8,320

1948 ........... 11 8,575 3 32,960 11 8,575 3 32,960

1949 ...................... 101 65,353 1 500 30 130,082 102 65,853 30 130,082

1950 ............ 186 102,583 22 71,804 186 102,583 22 71,804

1951 ........... 91 44,888 2 693 43 189,063 93 45,581 43 189,063

1952 ........... 128 68,559 4 3,678 33 188,398 10 135,698 132 72,237 43 324,096

1953 ............ 76 44,669 2 4,403 16 95,514 4 42,080 78 49,072 20 137,594

1954 ...................... 40 20,888 2 2,545 14 54,339 2 13,900 42 23,433 16 68,239

1955 ...................... 78 21,681 10 23,497 18,647 78 21,681 11 42,144

1956 ............ 51 27,443 9 12,969 12 31,433 4 152,275 60 40,412 16 183,708

1957 ...................... 50 30,785 8 6,284 7 26,152 5 85,874 58 37,069 12 112,026

1958 ...................... 40 15,372 5 8,227 10 58,934 4 33,962 45 23,599 14 92,896

1959 ........... 26 8,806 6 4,805 4 18,726 2 7,200 32 13,611 6 25,926

1960 ........... 16 8,000 8 64,023 16 8,000 8 64,023

TOTALS ........ 900 472,415 39 44,104 218 998,416 32 489,636 939 516,519 250 1,488,052

(a) Includes minor adjustments not reflected in preceding columns.

(b) The total land area of the Territory is estimated to be 219,331,840 acres or 342,706 square miles.
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IV-5

loq-term rights of oecupaney Ilince 1 January 1946

TotlJl arta of "",,,-term
rigllts of OCC1'pa"CJ'

To/al of smaller
at tfOd of ytM'

a"d larger AIi~"ation Surrenders, 0/001
acreage groups '0 public or Total revocations, N et i"cr~as~ in. Acres tern-

columns umi-public ali~na/ions etc. aliena/ed Iona Ste ..ofe (a) tor}
(10) to (13) bodies during ;year durin" ;year durin" ;year (b

No. Acres No. Acres No. Acres No. Acres No. Acres
(14) (15) (16) (17) (18) (19) (20) (21) (22) (23) (24) (25)

5 8,844 5 8,844 6 10,482 1 1,638 788,038 (c) 0.4

7 9,460 1 363 8 9,823 4 1,707 4 8,116 795,683 0.4

14 41,535 1 1,000 15 42,535 251 175,836 -236 -133,301 663,102 0.3

132 195,935 132 195,935 23 72,541 109 123,394 786,248 0.4

208 174,387 3 195,629 211 370,016 40 33,139 171 336,877 1,122,017 0.5

136 234,644 136 234,644 16 14,797 120 219,847 1,341,151 0.6

175 396,333 4 335,299 179 731,632 21 132,411 158 599,221 1,938,941 0.9

98 186,666 1 25 99 186,691 23 15,916 76 170,775 2,109,985 1.0

58 91,672 58 91,672 25 21,627 33 70,045 2,180,166 1.0

89 63,825 3 69,404 92 133,229 45 60,239 47 72,990 2,248,366 1.0

76 224,120 5 2,280 81 226,400 33 98,967 48 127,433 2,376,123 1.1

70 149,095 4 5,913 74 155,008 28 43,291 46 111,717 2,488,469 1.1

59 116,495 2 2,526 61 119,021 36 63,110 25 55,911 2,533,966 1.2

38 39,537 38 39,537 22 19,651 16 19,886 2,554,864 1.2

24 72,023 1 1,032 25 73,055 18 135,006 7 -61,951 2,488,743 (d) 1.1

1,189 2,004,571 25 613,471 1,214 2,618,042 591 898,720 623 1,719,322

(c) This total takes into account 1,043 holdings comprising approximately 789,676 acres previously subsisting.

Cd) This total is held in 1,666 holdings.
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of occupancy over agricultural and pastoral land as at 31 December 1960 was as
follows :43

Nationality

British (other than British of South African origin)
Greek .........•..•.....•.......•..••.•...•.•...•
Indian and Pakistani .••.......•.......•...•...•.
British of South African origin •........•.••...•.
Dutch •..•.•...•....••..•...............••..•.•.
German .
Swiss ..•......••••.•....•.........•.•.....••...•
Danish •.....••...•.....•.......•.......•...•....
African .......•••...................••....•..•..
l\Hssions ••.....................................•
Arab •............................•.............
Goan .
Italian ......••...................•..............
Syrian .•.....................................•..
French .•.....•...........•..........•....•......
United States ........•.•...•..................•.
Others •••...•...••........•..•......•....•...•..

HoldinDS Acreage

470 1,315,966
279 355,351
287 256,192
107 192,399
14 32,654
45 32,021
24 31,189
11 30.555
35 17,226

265 16,710
34 9,502
11 5,517
7 4,852
4 2,897
4 2,695
3 548

66 182,469

PrrcmtaDe of
total land area"

0.6000
0.1620
0.1168
0.0877
0.0149
0.0146
0.0142
0.0139
0.0079t
0.0076
0.0043
0.0025
00022
0.0013
0.0012
0.0003
0.0832

Total 1,666 2,488,743 1.135

* The total land area of the Territory is estimated to be 219,331,840 acres.
t This figure does not include land held by Africans otherwise than on long-term Rights

of Occupancy.

• Converted from national currency units at official rate of
exchange.

.. Op. cit., vol. II, p. 51.

.. Ibid., p. 52.

.. Economic Survey of Africa Since 1950, United Nations
publication, Sales No.: 59.II.K.l, table I-Ill, p. 15.

• Preliminary estimates.

b. INCOME DISTRIBUTION

Nati01lal i1lcome, 1957""
Total national income .........•.••••........• $406 million"
Total subsistence income $147 million"
Per capita national income $ 48"

c. SUBSOIL RIGHTS

49. The following concerns produced minerals to
the value of £50,000 or more during 1960. All are
registered companies and the shareholding is believed
to be predominantly British :411

Williamson Diamonds, Ltd. Diamonds
Alamasi, Ltd. Diamonds
Uruwira Minerals, Ltd. Lead
Geita Gold Mining Co., Ltd. . . .. Gold
Buhemba Mines, Ltd. Gold
Nyanza Salt Mines (Tanganyika)..... Salt
Tangold Mining Co., Ltd. Gold
Kyerwa Syndicate, Ltd. Tin

The above-mentioned concerns produced about 90 per
cent of the total value of minerals produced in Tan
ganyika during 1960. A large number of smaller con
cerns, especially those engaged in quarrying, are com
panies owned and operated by Asians.47

... The Government of the Trust Territory itself had interests
in certain mining concerns in the territory by way of loans,
guarantees and the purchase of shares. The main concerns in
which the Government held such interest were WilIiamson
Diamonds Ltd., Nyanza Salt Mines and Uruwira Minerals.
[Information provided by the Government of the United King
dom,]

47 Tanganyika, Report for tile Year 1961J, op cit., Part I, pp.
72-74, Part II, Appendix XII.

Value
(£'000)

340
7,636
1,324

535
15,099
7,268

597
281

2,824
1,505

503

Crop

iv. LAND UTILIZATIOW4

Estimated agricultural production a1ld value, 1960*
Total

Production
(To,.s)

11,335
26.223
3,663
7,126

204,868
32,010
2,238
1,010

48.031
20,904
10,472

Wheat .••.••••.••....•....•••.....
Coffee ••••••..•.••.••..•.•••.•.....
Tea •••••.•..........•••••.......•.
Copra •••••••.•...•...•.••.....•.•.
Sisal •••••••••..•..........•••.....
Cotton Lint .••..•.......•..•.•..•.
Tobacco •••..•.•.....•.......•.....
Pyrethrum .••.•.•..•••..••••••.•.•
Cashew nuts ..•...•••....•••..•.•••
Groundnuts •••••.•••••...••.••.•...
Castor seed .

Areas held lmder mining titles by sections of population on 31 December 196Q'4

Sec/ion of poputation
Claims
(acres)

Mining
leases

(acres)
Total

(acres)
Percentage

of total

African ........•..•••..•.......•.•.•••.•
Asian .....•..........•.......••..••.....
Non-British European .•.•......•.•••••..
British •.•......•..........•........•...•

2,669
2,132
5,125

10,909

87,040
2,176

870
25,391

89,709
5,308
5,995

36,300

65.33
3.87
4.36

26.44

NOTES: (i) The above figures are approximate.
(ii) Missions hold no mining titles.

(iii) The Government has a majority share-holding in the largest salt-producing
corn:ern and a SO per cent interest in the largest diamond-producing mine.

(iv) Several Government departments work quarries for public purposes which
are not included in the above figures.

(v) Of the 620 prospecting rights held on 31 December, 1960, 247 were held by
Africans, 115 by Asians and 258 by persons of European extraction.

.. Op. cit., Part lI, p. 56.
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50. The annual report for 1960 of the former Administering Authority did
not contain exact figures on the total workable reserves of various minerals but
it is known that there are useful reserves of gold, silver, diamonds, coal, iron
ore, kaolin, phosphate, rock salt, gypsum, tin and niobium-bearing pyrochlore. It
was expected that the production of mica would continue unless the price for this
mineral fell very considerably. Copper and some silver and gold were produced
from lead concentrates during the year.

Distribution of millillg titles by sections of tile population 011 31 December 196rr-

Gold Diamonds Lead Tin

PersoKS
or

concerns
Mining
leases

Persons
or

Claims concerns

Persons
Minillg or Minillg
leases Claims COIICtrJlS leases

PersOJU
or Minillg

Claims concerns leases Claims

African ..••.•.••......•....
Asian ..•.•.••.•.•.••.•.•..•
Non-British European ...•..
British ••.•••••••••.•...•.••

TOTAL

8
4
7

16

35

1
1

16

18

22
10
27

170

229

2

2

2

2

12

12

1

1

3

3

6
7
7

10

30

3

3

13
27
56
7

103

Mica Salt Building minerals Lime Miscellaneous

African ••••.•••••.
Asian •..•.•.••••••
Non-British

European ••.•..•
British .....•••••••

TOTAL

14

7
7

28

2

2

24
1

24
40

89

8

2
3

13

8

5

13

69
3 109

2 27
13

5 218

247
1 1,182

1 156
162

1 1,747

7
12

4
3

26

9
21

12
12

54

19
9

12
16

56

36
28

34
1 87

1 185

There is a considerable unrecorded production of salt by Africans under native rights from various salt springs and
salt pans. No mining rights are granted over such sites.

Details of tile grant or refusal of prospecting licellces and mining titles to
variolls sections of tile populatioll during 196(1"

Granted:
Africans ...•.•.....•.........•........
Asians •..•............................
Europeans ..................•.........

TOTAL

Refused:
Africans ...............•.....•........
Asians .•..............................
Europeans .........................•..

TOTAL

Exclusive
Prospecting Prospecting Mining Mining

Rrgllts Licences Claims Leases

151 129 Nil
64 179 Nil

151 1 77 1

366 1 385 1

7 32 Nil
1 36 Nil
1 5 Nil

9 73 Nil

NOTE: A large proportion of the claim applications which are refused are on account
of the failure of the applicants to submit proper applications or to take possession of the
ground in the prescribed manner. In such instances the mistakes made are pointed out and
the applicant is normally given an opportunity to s:tbmit a fresh application. Applications
made in the proper manner may not be refused.

51. According to the information furnished by the
former Administering Authority the value of mineral
production has been steadily increasing in the past few
years and was expected to exceed £7 million in 1960,
owing to increased exports of diamonds, gold bullion,
mica and tin concentrates. The focus of oil explora
tion shifted to Ke.:ya during 1960, but drilling was to
be resumed in Tanganyika in 1961.

52. As at 1 January 1961, the monopoly of Wil
liamson Diamonds Ltd. was terminated and it was an-

•• Ibid., p. 57.
1Jl Ibid., p. 61.
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nounced that authorization to prospect for diamonds
would be allocated to selected mining concerns on ap
plication.li1

6. Weslern Samoa

53. Western Samoa acceded to independence on
1 January 1962. The information set forth here is
based on data antedating the country's accession to
independent status.

51 A/4818, p. 27.



a. CONSTITUTIONAL PROVISIONS

54. The Constitution of the Independent State of
Western Samoa was adopted on 28 October 1960 and
contains the following provisions relevant to the sub
ject of the present study:52

No alienation of customary lalld

102. It shall not be lawful or competent for allY person to
make any alienation or disposition of customary land or of
any interest in customary land, whether by way of sale,
mortgage or otherwise howsoever, nor shall customary land
or any interest therein be capable of being taken in execution
or be assets for the payment of the debts of any person on his
decease or insolvency:

Provided that an Act of Parliament may authorize
(a) the granting of a lease or licence of any customary land

or of any interest therein;
(b) the taking of any customary land or any interest therein

for public purposes.

Vesting of property

123. (1) All property which immediately before Independ
ence Day is vested in Her Majesty the Queen in right of the
Trust Territory of Western Samoa or in the Crown in right
of the Trust Territory of \Vestern Samoa shall, on Independ
ence Day, vest in \Vestern Samoa.

(2) Subject to the provisions of Clause (3), land which
immediately before Independence Day is, under the provisions
of the Samoa Act 1921, Samoan land, European land or
Crown land shall, on and after Independence Day, be held,
under the provisions of this Constitution, as customary land,
freehold land or public land, respectively.

(3) All land in Western Samoa which immediately before
Independence Day is vested in the Crown in right of the
Government of New Zealand shall, on Independence Day,
become freehold land held by Her Majesty the Queen in right
of the Government of New Zealand for an estate in fee
simple.

b. LAND TENURE

55. The ownership of land (pule) lies in the
family or kin-group and is traditionally vested in one
or more titles of that group. The M atai (head of the
gx:ol;lp) .assumes with his. title the responsibility of ad
mmlsterm~ the estates ThIS pule is distinct from usufruc
tuary rights which are vested to a greater or lesser

GB Transmitted by the Permanent Representative of New
Zealand to the United Nations by note verbale of 10 Nov. 1960
to the Secretary-General for circulation to the members of
the Fourth Committee of the General Assembly (A/CA/454).

e."dent in the sub-groups occupying the land as long
as they fulfil certain local customary conditions.

56. The modern tendency has been for the over
riding rights of pule to be slowly modified, and for
property to become localized in the group actually
cultivating the soil. This gradual trend for pule to be
interpreted as the rights of occupation of the family has
been far more pronounced than has any inclination to
individualize title.

57. Some Samoans have acquired land by indi
vidual title. The Samoan Individual Property Ordi
nance, 1925, permitted the bequeathing of this land
by wiIl, as if it were freehold.

58. The Land and Titles Protection Ordinance,
1957, provided for the keeping of a register of all
matai titles. The lands vested in each matni title were
not registered, except in so far as specific titles came
before the Land and Titles Court. In these cases the
land title, with a description based upon a compass
survey, was entered in a special register. All non
Samoan land must be re!{istered by the Registrar of
Lands, an official of the High Court in Apia. Transfers
of European land were entered in this land register,
as were the interests held by Samoan inhabitants in
land not held by Samoan title. According to the Ad
ministering Authority's annual report, the Administer
ing Authority and the Territorial Government had
made ample legislative provis:on to protect the tenure
and future needs of the indi;~enous inhabitants.

c. MINING LEGISLATION

59. Under the Samoa Act, 1921, the mineral rights
in Samoan land may not be alienated save to the
Crown, unless other provision is made by regulation or
Ordinance. This provision does not apply to European
land. No discrimination against Samoan land is in
tended under the Act, but the provision is simply to
afford the usual protection to the beneficial owners of
Samoan land to ensure that they may receive the
benefit of any minerals in the same way as they receive
the benefits of any prodt:ce or anything grown on the
land.

d. ECONOMIC INFORMATION ON LAND UTILIZATION

60. 7. he following figures from the former Admin
istering A~'[hority's annual report for 196053 are the
provisional results of the Land Use Survey.

.. Annual report of the Administering Authority for 1960,
p. 132, T /1579, Appendix VIII.

Cultivated
(acres)

Samoan lands All lands



Uncultivated
(acres)

Samoan lands

Swamps .
Scrub .
Fern ..............•.•.....•..........•..
Lava and rocks ............•.........•.•
Pasture .
Villages, churches, schools, shops .

Forests .
Scattered bush .

Total areas .

Upolu Savai'i

1,460 173
2,793 11,455

1,087
28,387

4,074 14,242
2,484 1,761

10,811 57,105

112,119 263,827
3,725 10,403

115,844 274,230

184,860 376,202

All lands

Upol" Sat'oi'i

1,727 200
3,793 12,670

1,087
28,463

9,086 21,447
3,450 1,826

18,056 65,693

171,952 299,496
7,530 10,638

179,482 310,134

278,730 422,172

B. Non.Self.Governing Territories

a. LAND UTILIZATION

67. The present sub-section is designed to show,
largely in statistical form, the extent to which the
peoples of the territories are, from an economic point
of view, able to dispose of their natural wealth and
resources and to derive therefrom their means of sup-

Crown land55 and may be disposed of by sale or lease
(e.g., Kenya, Uganda). In other territories, Crown
land comprises the land not specifically granted as
concessions or set aside for the use of the indigenous
inhabitants (e.g., Swaziland, Bechuanaland). Similarly,
State lands are those lands not set aside for a public
purpose, or not leased or granted or occupied by any
person ( North Borneo), or public land vested in the
local ruler is defined as including all waste and un
occupied land and land occupied by natives in accord
ance with local or tribal custom (e.g., Zanzibar).

66. In some instances, Crown land consists only
of lands acquired by the Government for public pur
poses (e.g., Fiji, Nyasaland since 1936). The concept
of trusteeship for land is explicitly established in a
number of territories, as in Basutoland, where, with
few exceptions, all land is held by the Paramount
Chief in trust for the Basuto nation.

General aspects of land legislation
and distribution5-1

1.

'5 The term "Crown land" in its application in the Non-Self
Governing Territories has a different meaning from that used
in the United Kingdom. While originally land unowned and
unoccupied by tribes was, in many territories, declared Crown
land, changes in the needs of the indigenous peoples and
corresponding changes in Government policy have modified
its meaning, and this land has now for many years been held
by the Government of the territory concerned as the trustee for
the local community as a whole, indigenous and immigrant
alike, and not at all as the agent of the Metropolitan Power.
\Vhile grants of land under this new system have been made
to settlers, the system has equally been used, and indeed was
originally devised largely to control such non-indigenous ac
quisitions from the indigenous inhabitants and to prevent them
from improvidently selling their own or tribal land to the

"' There is a dispute between the Government of Indonesia settlers. Thus the Crown and local Governments have been
and the Government of the Netherlands regarding the political acting as the trustee of the indigenous inhabitants and as the
status of the last-named Territory. preserver of their rights and sovereignty over this major

.. Based on Special Stlldy o/~ Economic Conditio/Is and De- element of their natural resources. 1foreover, the whole course
z'elopment, NOli-Self-Governing Territories, SlImmaries and of the policy of the Government of the United Kingdom in the
aI!alyses of informatio/! transmitted to the Secretary-General years since indigenous land needs have grown has been to
d!lring 1951, STjTRIjSER.Aj6/Add.2, Chap. VI, pp. 248-271, superimpose upon this Crown land further categories of land
and Special Stlldy o/~ Social Conditions in lVon-Self-Gover/!- reserved primarily for indigenous use (in addition to the
ing Territories, Sll1l!lnaries aI!d analysis of information trans- original Native Reserves), such as the Native Trust lands in
miffed to the Secretary-General (195i-1958), STjTRIjSER.Aj Kenya, Northern Rhodesia and Nyasaland. [Information pro-
14, Chap. XII, pp. 141-155. vided by the Government of the United Kingdom.]
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62. In indigenous societies, land is the essential
resource; it touches every phase of indigenous life.
Economically, land fulfils purposes similar to those in
more specialized communities in that it is used to
meet agricultural, grazing, industrial, commercial and
residential needs; but, contrary to conditions in more
industrialized areas, land is often the only form of
capital and means of livelihood.

63. Land is the basic element in what was a slowly
evolving, highly integrated system in which the peoples
of the communities live, bound together by common
work, religious ritual and beliefs.

64. In a number of Non-Self-Governing Territories,
there is a dual land system where indigenous and
Western systems of land tenure exist side by side. In
others, a homogeneous land system has been estab
lished on the basis of Western concepts. In the former
case, the legal nature of the rights of the Governments
to the land or part of the land has been a problem of
great complexity, the solution of which has beed sought
under varied forms.

65. In the United Kingdom Territories} h.dl :ir
cumstances have led to diverse solutions. In several
territories, all public or unoccupied lands or land not
under the settled government of local rules are declared

61. The present section gives separate attention to
(1) general aspects of land legislation and distribu
tion; and (2) mineral rights. Under a third heading,
country studies, covering Kenya, Uganda, Northern
Rhodesia and Netl. "rlands New Guinea* are Fesented.
In order to avoid duplication of material, infGrmation
given in the country studies is omitted from the gen
eral sections.



of resources by the indigenous as compared with the
non-indigenous population in the various territories.
It is primarily included here in order to permit the
calculation of per capita data which were, for the most
part, not available to the Secretariat within the scope
of the terms of reference governing the present revised
study. References to this table will be found wherever
land area data are given in the ensuing text.

i. Population

port, in so far as land is concerned. Since the material
presented here is drawn from a variety of United
Nations studies and reports, the territorial coverage
will vary somewhat among the various tables.

68. Particular attention may be drawn to table IV-6
below, showing the population by territories and ethnic
composition in 1956. This table bears, basically, on
much of the material presented throughout this chapter
in so far as it relates to the utilization and productivity

Table IV-6
Population by territory and ethnic composition.

(Thousands of persons)
1956""

Territory Afriean European Asian Other Totol

Basutoland ...........•...•..........••..•••
Bechuanaland ..•••.•......••.•••......•.•.•.
Swaziland .
Rhodesia and Nyasaland, Federation of •••••

Northern Rhodesia ••.••....••.•......••••
Southern Rhodesia .
Nyasaland •..••••........ , •.•.•......•...

Kenya •.•..•..•.•••..............•.••.•.••.
1fauritius •.••....•.••.•••..•..•.•...••.....
Mozambiqued

.

Reunion .................•..•....•....•.•.••
French Somaliland ....••••••••.••..•.•.•..•
Uganda ..
Zanzibar •......•.••.••••.•••....•.•••••••••
Angolad

••••••••••••••••••••••••••••••••••••

Gambia •....•.••.••.••..•.....•.•.•.••..•.•

• Including coloured.
b Indians and Arabs.

6,980 251 30
2,110 66 7"
2,290 178 13
2,580 7 10
5,902 58 185 b 5

5,923 66 17e 35

5,527 8 56b 1

4,222 110 30

eMixed.
d 1955.

643
327
237

7,260
2,180
2,480
2,600
6,150

569
6,040

296
67

5,593
280

4,362
285

ii. Economic 1ltilization of land

Estimated area fmder crops for subsistence and for domestic
and export markets-Kenya and UgalldcfT

Cash erops

Territory & Period Subsistenee Domestit: markets Export markets
(percentage of total crop area)"

Kenya, 1947-50 ., 93 5 2
Uganda, 1948-50. 67 5 28

• Area cultivated by the indigenous population only.

b. SHARE OF THE INDIGENOUS POPULATION IN THE
NATIONAL INCOME AND PER CAPITA INCOME DISTRI

BUTION

69. The data presented here are designed to show
income in certain territories, both in terms of national
income and of per capita income, and, wherever possible,
in terms of both the national economy as a whole and
of the (usually indigenous) subsistence economy or
the indigenous economy as a whole.

70. It will be seen that the tables presented below
cover rather similar ground, but in terms that vary
somewhat in definition or basis of calculation. No
attempt could therefore be made to consolidate the
statistical material.

71. The over-all picture covering a number of Non
Self-Governing Territories is discussed in a recent Sec
retariat report58 in the terms set forth be!ow. T~e
material quoted here excludes data concernmg tern
tories which have in the meantime achieved their inde
pendence.

.. From: Economic Sf/roe)' of Africa Since 1950, United Na
tions publication, Sales No.: 59.II.Kl, table I-I, p. 13.

... Progress of the NOII-Self-Go'Venli/lg Territories tllIder the
Charter, op. cit., vo!. 2, table 6, p. 151.

os Ibid., pp. 17 and 18, and tables 11 and 12, p. 19.
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Data on the part of national income obtained by the African
population (see table IV-7) are of particular interest for the
evaluation of the progress made in the standards of living.
They are available for four African Territories only. In all of
them an increase in African income may be noted at current
as well as constant prices. On the latter point, however, no
information is available for Kenya. The share of African income
in the total national income has increased in three Territories,
Northern Rhodesia being the exception. In that Territory the
increase in African income, even in real terms, was spectacular;
it was due mainly to a considerable increase in the numbers
and wage level of Africans employed in the copper mines.
The reduction in the share of African income is due entirely
to the drastic decline in the share of subsistence income,
estimated throughout the period at a constant figure, which
was stated" to be unrealistic and to underestimate this income
during the latter part of the period. The share of money income
accruing to the African population has, on the contrary,
increased.

Data on changes in per capita income, which appear to be
the most important indicator of standards of living, after taking
into account the increase in population, are given in table IV-8.
For the Territories for which data on the income accruing
directly to the African population are available, it has been
possible to calculate per capita personal African income. For
the other Territories, only per capita domestic product, applying
to the population as a whole, could be obtained, using the same
method of deflation and adjustment as has been described
for the real domestic product •.. above. In view of the difference
in the nature of data available, figures obtained respectively
for per capita personal income and for per capita domestic
product for the different Territories are not comparable. Com
parison of rates of growth would appear to be more significant.

Changes in the relative importance of the share of national
income recei"ed by different groups of recipients reflected
generally the growing share of profits of enterprise and wages
at the expense of agriculture, even though the scale of this
development has greatly varied in different Territories•

GO Northern Rhodesia: The Natiollal IlIcome alld Social Ac
CO/lilts of N orlhem Rhodesia, Salisbury, 1954, p. 20.



For the Territories under United Kingdom administration
laken as a whole, estimates are available only for domestic
product at current prices. From 1948 to 1957 gross domestic
product rose by III per cent from 4,354 million dollars to
9,184 million dollars. There have been considerable differences
in the rate of increase as between groups of Territories; thus,
gross domestic product increased by 71 per cent in West
Africa, 167 per cent in East Africa (including the then Trust
Territory of Tanganyika), 102 per cent in the Far Eastern
Territories (including the Federation of Malaya), 184 per
cent in the Caribbean Territories and 150 per cent in others.
The per capita gross domestic product at current prices for
the United Kingdom Territories as a whole increased from
1950 to 1956 from 72.8 to 117.6 dollars (61 per cent).

More detailed information is available for some of the United
Kingdom Territories, such as Kenya, where the share of
salaries and wages in domestic income - before deduction of
income flowing abroad - increased from 34 per cent in
1947 to 43.7 per cent in 1957; African wage: income for which
separate data are available from 1951 incrca!:ed from 12.1 to
19.7 per cent in 1957; on the other hand, t1y~ sllare of Afric:~:.

agriculture has gradually declined: 33.8 per cent in 1947, 26.1
per cent in 1951 and 22.6 per cent in 1957, while t.he profits and
earnings of the self-employed remained stable at 28.6 per cent
in 1957 compared with 28.5 per cent in 1947.

In Uganda, full data c.n the distribution of domestic income,
including income accruing to the African population, are
available only for the period 1952-1957. During that period,
total domestic income at current prices increased by only 13.9
per cent, owing mainly to the substantial fall in prices of the
major crops, cotton and coffee, during the last two years

of the period. The increase in the categories of income accru
ing to the African population was substantially higher: 50.2
per cent for income from cash crops, which is the major
factor, amounting in 1957 to more than half of the African
income; 142 per cent for income from subsistence agriculture;
and 95.4 per cent for wages paid to African workers. Profits
from private business enterprise, however, have increased by
only 10.1 per cent, while the profits of the statutory marketing
boards, which reflect the variations in the prices of export
products and thus protect the stability of income of agricultural
producers, have declined by 63.6 pc" cent.

In Northern Rhodesia, data on distribution of net domestic
product are available for the period 1945-1953. The increase
in income from wages amounted to 548 per cent, rising from
23.3 million to 127.7 million ddlars, while the income of com
panies increased by 1,282 per cent and was equivalent in 1953 to
50 per cent of the net domestic product, compared with a share
of 21.8 per cent in 1945. From 1945 to 1951, the net amount
of remittances abroad of profits and dividends (after deduction
of receipts) increased from 12.2 per cent to 31.5 per cent of the
net domestic product. Owing to the transfer of domicile to
Northern Rhodesia of several large mining compar.les, these
remittances subsequently were reduced and amounted in 1953
to 21.3 per cent of the net national product. Data are available
for all categories of income accruing to indigenous households
in the money economy, i.e., wages and income from unincor
porated enterprise. However, the income of African subsistence
economy has been estimated for each of the years under
consideration at a constant amount of 14 million dollars. Total
African income increased by 326 per cent; its share in net
national income, however, declined from 44.6 to 30.5 per cent.

Table IV-7

African income in selected Non-Self-Governing Territories

Chanpe in Change

Last year 4frican
African in Afr>-

income at can in-
Share ill for which tncome Share in current come at
national data arc (millio .. national prices constant
income available dollars) income (per cent) prices

38.2 1957 201.0 42.3 82.8
57.7 1957 243.3 70.8 40.0 30.0b

40.8 1953 75.9 30.6 160.0 106.0·

to lack of retail prices index applying to African

110.0
173.9
29.1

African
income

(million
dollars)

1951
1952
1948

First
yearTerritory

Kenya ............•
Uganda .
Northern Rhodesia

• Impossible to calculate owing
population.

b Deflated by index of retail prices in African markets Kampala (1947=100, 1952=91,
1957 = 98).

• Deflated by consumer price index (1959 =100, 1948 =141, 1953 =179).

Table IV-8

African per capita income or product

A.

B.

Per capita Change Annual
Per capita Last year income or at ..ate of
incom" 0.. fo,. which product at Change at constant change at

First product data are current prices current prices consta"t
Territory ~ear (dollars) available (dollars) prices (per CNlt) prices

Per capita
personal i,lco7lle"
Kenya ............... 1951 20.0 1957 33.55 66.7
Uganda .............. 1952 33.4 1957 43.34 30.0 20.1 3.7
Northern Rhodesia 1948 16.9 1953 38.0 125 77.1 12.0
Per capita
d07llestic product
Mauritius ............ 1950 192.1 1956 258.7 34.7 14.7 2.3
Jamaica .............. 1950 138.6 1955 245.6 77.2 45.3 7.7

• Per capita personal income at constant prices of the African population for the Ter
ritories for which data on income accruing directly to the Africans are available has been
calculated by deflating per capita income at current prices by the respective African cost
of-Ih~ng indexes. For .other Territories, per capita. domestic product at constant prices,
applymg to the populatIon as a whole, has been obtamed on the same basis as in table 10
(not shown here) as follows:

Changes in real gross domestic product have been calculated by estimating the major
exports of each Territory during the last year for which data were available at prices of
ba~e :¥ear and deflating all other components of domestic product by the respective retail
prtce mdexes.
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72. A more direct measure of the benefits accruing
to the indigenous population in the agricultural sector
is available for Kenya and Uganda as shown in table
IV-9 below.

Table IV-9

Table IV-11 (continued)

1950 1952 1953 1954

Northern Rhodesia
(African) .............. 25 39

Uganda .......................... 37 52 50 55
Uganda (African)" ....... 21 29 32 35

Ratio of subsistence agricnlture in Kenya and Ugandalll

• Ratio of Mrican agricultural income.

Ratio 10 income of
Ralio 10 indigenous

,.alional income population
(Per cent)

Table IV-12

Annual personal income, African and Non-African,
in selected terriloriell"

Kenya'
1957

F ederalion of
Rhodesia and

Nyasaland
1956

• 1951.
bPartial income, based on African cash, subsistence agri

culture and wages.
• Partial income based on African subsistence agriculture and

cash.

562
43.9
51.2"
40.0'

Yea,.

Kenya •••••••••• 1947 29.1
1957 18.6

Uganda ••••••••• 1950 27.6
1957 24.2

73. The topic of income distribution in terms of
total national income and the proportion thereof derived
from subsistence agriculture, as well as in terms of
per capita income, is pursued further in tables IV-lO
and 11 below.

Table IV-10

National Income of Selected TerTitories, 1957<11

Total personal income ....••.••
African •...........•••....•

Money income ..•.••••••••
Subsistence income ..••.•..

Non-African •.••.•..•...•••

Per capita personal income .•••
African .

~Ioney income ..•.••..••••
Non-African ....••••••.....•

(milliolls of pOlmds sterling)
270 167

98 72
81 40
17 b 32

172 95

(pounds sterling)
37 ?:l
14 12
12 7

611 393

National income-

Table IV-11

Per ctpita income in selected Non.Self.Governing
Territories'"

(United States dollars)

"Converted from national currency units at official rates of
exchange.

"Net domestic product at factor cost.
"Gross domestic product at market prices.

• Domestic income.
bNominal.

74. It may be noted here that, while the Economic
SUr'"vey of Africa Since 1950 contains statistical ma
terial64 on the yield of selected field crops in a number
of African countries and territories, no distinction is
drawn between farm and estate production on the one
hand, and village production on the other for terri
tories to which this chapter relates-a distinction which
would be indicative of any difference between com
mercial yields and those obtained by the indigenous
agriculture.

75. Somewhat more detailed breakdowns of per
capita African income in selected territories for earlier
years, shown below, are taken from the Special Study
on Economic C01uiitions in Non-Self-Governing Ter
ritories.65

In Kenya, the net domestic product increased by 78 per
cent between 1949 and 1954. The industrial origin of the
domestic product has not much changed. Agriculture has
maintained its prominence throughout, with a share of around
40 per cent of the total domestic product, while manufactures
increased their share from 9.4 per cent in 1949 to 12.6 per
cent in 1954. The net per capita income increased from 362
dollars in 1949 to 51.9 in 1953, and to 60.0 dollars in 1954.
The national income accruing to the African population showed
little change in terms of percentage of the total national income.
Subsistence agriculture remains the most important factor
in the African income, but its increase has been less than that
of other factors.

78
232
57

98-126

132
56-70

70

Per ca~11J
national Ulcome

(dollars)

90

84

959
16-20

147

480
132
321

27-35

Tolal Subsistence
(millions of dollars)

1950 1952 1953 1954

British Guiana •.....•..... 168 183'
Jamaica .............................. 140 182
Kenya ........................................ 44 51 52 60
Kenya (African) ......... 24b 29 b

Northern Rhodesia .....•.. 57 99 123

TCf'f'ilor:J----------------------
Kenya" •••••••••••••••.
Mauritius •..•••••••.••
Uganda" ••••.•••••••••
Zanzibar" •..•••••••..••
Rhodesia and Nyasaland,

Federation of ••••••••
Gambia" .••••••••.••••
Sierra Leone" ••.••••..•

III Ibid., table 2, p. 11.
111 From: Economic Survey of Africa Since 1950, op. cit.,

table I-Ill, p. 15.
"Special Study on Economic Conditions in NOIl-Self

Governing Territories, United Nations publication, Sales No.:
58.VLB.1, table 36, p. 20.

.. Ecollomic Sllrvey of Africa Sillce 1950, op. cit., table
1-LIV, p. 94.

.. Gp. cif., table I-VIII, pp. 25 and 26.
.. United Nations publication, Sales No.: 58.VI.B.l, pp. 16-17

and tables 25, 26, 27 and 29.
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Table IV-13

Kenya: Net Dommie Prodnet
(Million United States dollars)

Agriculture ..•.....•........••.•........•.••...•.•.•
Commerce, finance, insurance .......••...•...•...•..•
1!anufacturing .••.•...•..•.••...••••...••.....••••.•
Government ...•.••.•..•.•..••.....•.....•...•••.••.•
Transport .....••••...••.....•..•..••.••.........••••
Building ..........•.........•.........•••.........•.
Rentals ....•.........••...•.•........•.•...••....•.•
Mining and quarrying ..•........•......•.....•......
Other services ..•.....•....•..••..•..•..••...•...•...

Total net product •..................•............••

1950 19j2 19H

102.5 1266 126.6
38.1 49.8 46.8
24.9 32.2 35.6
17.9 26.0 34.4
17.1 21.8 20.7
11.5 18.2 17.6
6.7 9.5 10.6
3.1 3.6 3.1
9.8 11.8 10.9

231.6 299.5 306.3

1954

144.5
54.0
44.8
39.8
23.5
19.0
12.0
3.9

12.9

354.4

Table IV-14

Kenya: African Income
(Million United States dollars)

In Uganda, the net geographical income increased by 53
per cent between the years 1950 and 1954. The rise was shared
by all major categories with the exception of the profits of

1953 1954

eo Information on the distribution of income from wages and
salaries between African and non-African population is not
available and therefore this income category, a major part
of which accrues to the African population, has been omitted
from this calculation.

marketing boards which declined sharply with a faU of export
prices. Cash income from African enterprise increased by 94 per
cent and its share of the total geographical income rose from
28 to 36 per cent. The amount of salaries and wages rose by
77 per cent. The relative importance of the African income to
the total geographical income increased from 57 per cent in
1950 to 68.6 per cent in 1955." The per capita income of the
total population rose from 37.0 dollars in 1950 to 56.8 dollars
in 1955. The parallel figures for the African population were
21.1 and 39.9 dollars.

163
75
19
69
28.6

134
68
13
53
23.5

Total African income .
Subsistence agriculture .
Commercial agriculture ..•..•....•.....
\Vages ..•.......•..•..•...•.•.•...•...
Per capita income of African population.

Table IV-1S

Ugnnda: Distribntion of net geographical ineome
(Million United States dollars)

Total geographical income ..
African enterprise cash income ••.•.•....•..•.....
African subsistence income .
Salaries and wages ..•.....•.....•....•...•....•.
Rentals •......................•.•..•.......•.....
Profits and surpluses: Total .

(i) Private business enterprise ....••...•.•.••..
(ii) Statutory marketing board ........•...••....
(iii) Public enterprise .

1950 1953 1954 1955·

188.7 265.0 288.8 312.2
52.6 90.4 102.8 130.2
55.4 81.6 84.0 84.0
36.7 61.3 65.0 76.4
1.4 1.7 1.7 2.0

42.6 30.0 35.3 19.6
16.5 22.3 27.2
24.4 6.2 6.7
1.7 1.4 lA

* Provisional.

Table IV-16

Northern Rhodesia: Domestic Product and National Income
(Million United States dollars)

1949 1952 1953

\Vages .••..•.•••....•..••...•.....•.•.••..•......... 47.6 94.0 127.7
Income from mining and refining ..........•.•....... 45.1 111.7 119.3
Other income ••.•.......•..•.•......••....•......... 21.5 47.0 53.8

Total domestic product ........•................... 114.2 252.7 300.8
Total net national income" 90.1 194.7 247.6
African income 32.5 54.0 75.8
Per capita income of African population (dollars).. 18.4 28.3 38.7

a Adjusted for balance of dividends and profits remitted to and received from abroad but
including African subsistence income.

c. PRODUCTION AND EXPORTS OF AGRICULTURAL
COMMODITIES

76. In so far as the proportion of agricultural pro
duction retained in the territory of origin may be
considered as an indicator of the extent of indigenous
sovereignty over natural resources or of the ability
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of the peoples to enjoy the fruits thereof, the data set
forth below constitute a review of the situation for
the years 1955 to 1957 with respect to a number of
African territories and selected crops.6T

m From: Eco,lomic Surzley of Africa Si/lce 1950, op. cit.,
table I-VII, pp. 21-24.



Table IV-17
Seleeted African teITitories: Output and exports of aeleeted crops, average 1955-1957

(Thousands of tons)

Rhoduia and
NJ,osaland, Sierra

Commodity Angola Kenya M06ambique Fe erotion of Leone Uganda

Cereals
Maize ....... 0 135" 688 b 40' 742 4 9" 154'

E 72 35 5 97 6
Ricec •.•.•••• 0 14' 5' 98" 223 5"

E 3 3 1
Sorghum .... 0 211"

E
Beverage crops

67Coffee beans • 0 78 21
E 71 23 75

Tea ......... 0 10 6 9 3
E 6 6 9 3

Fibres
Cotton (lint) • 0 7 2 29 68

E 6 2 29 62
Sisal ........ 0 41 40 29 1

E 42 38 29 1
Oil-seeds, oil
Copra ••...•. 0 1 53

E 41
Cotton-seed 0 13 4 59 3 145

E 10 za 8
Ground-nut •• Ob 4 2 26 SOl 4 170

El 3 1 16 10
Palm kernels. 0 11 60

E 11 10 57
Palm oil ..... 0 34t

E 9
Mise. crops
Sugar ....... 0 50 Z2 142 83

E 35 102
Tobacco 0 2 1 91

E 65
Cassava 0 1,250· 4" 605 1 46

o = output.
E=exports.
• 1948-1952.
bAverage output of viIlages in 1948-1952

was 574,000 tons.
• 1955-1956.
4 Including 307,000 tons produced in Nyasa

land in 1948-1952.
·1956.
• 1955.

77. As far as the over-all role played by exports
in the economy of a number of territories in Africa,
as well as Jamaica, is concerned, the following ob
servations68 would appear to be relevant:

Reduction in the ratio of exports to national product, and
thus in the degree of dependence of the economy on the world
market, is... generally considered as an indication of progress
towards a more balanced economy.

Available data do not, however, permit the conclusion that
dependence of the economy of most Non-Self-Governing
Territories on export of primary products has been reduced
to a significant extent. For the •.• Territories for which a
comparison between national product and proceeds of exports
has been possible [see table IV-18l the ratio has not changed
considerably. It should, however, be pointed out that in nearly
all cases the stability of the ratio ,vas the result not of a
stagnation of the economy but of the increase at a more or
less similar rate of both national product and exports. As a
general rule, the ratio of exports was highest in the years
when proceeds of exports expanded substantiaIly, while national
product increased at a somewhat slower rate. This seems the

'"'From: Progress Aellieved of the Non-Self-Govenling Ter
ritories under the Charter, United Nations publication, Sales
No.: 6O.VLB.l, vol. 2, pp. 11-12 and table 3, p. 12.

cThe figures for output relate to paddy;
those for export to milled equivalent.

.. In shell.
I SheIled basis.
l Including output of Northern Rhodesia

and Southern Rhodesia in 1948-1952, es
timated at 36,000 tons.

"1954.
11949.

natural consequence of the fact that export production, which
is generaIly the most dynamic and efficient sector in primary
producing countries, such as most Non-Self-Governing Territo
ries, responds most quickly and strongly to any increase in
world demand. The stimulating effect of the increase of exports
is then graduaIIy transmitted to the other sectors of the
economy. On the other hand, in periods of declining of demand
on the world market, exports usuaIIy fall sharply and their
ratio to national product decreases, while the other sectors
have a stabilizing effect. The continued dependence of the
Non-Self-Governing Territories on exports of primary products
remains a serious factor of fragility lor their economy, and a
cause of major difficulties in case of decline in value and volume
of these exports.

It can be seen that in most Territories for which data are
available, in particular Kenya and Uganda, the highest ratio
of exports to national product was reached during the boom
years 1950 and 1951, when both prices and volume of exports
of most primary products were at a climax; that ratio declined
during the period of faIling prices which followed.

The only Territory where changes in export ratio have been
due to local conditions, rather than fluctuation in world prices
and demand, is Jamaica where the gradual increase in the ratio
appears to be due to development of new export activities
(bauxite and alumina).
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Table lV-IS
Ratio of exports to national product in selected Non-Self-Governing Territories

Base Hig"est Lowest Latest
;"ear Ratio :l~a,. Ratio ycar Ratio )!car Ratio

Kenya (net domestic product) 1947 18.1 1952 24.1 1949 15.4 1957 15.8
Uganda (net domestic product) 1950 40.3 1951 53.7 1953 35.3 1957 37.6
Jamaica (gross domestic

product) .................. 1950 21.0 1954 25.0 1952 18.2 1955 24.1
Mauritius (gross national

product) .................. 1950 34.1 1951 46.3 1950 34.1 1956 42.3

d. INDIGENOUS LAND LA\VS

is. Personal rights of the idigenous population
over land range from the right of a member of a
group (family, clan, tribe) to collect products in the
forest area over which the group has a claim, pastoral
rights, the temporary usufract in a system of shifting
cultivation, and permanent occupancy to individual
rights which resemble ownership in the \Vestern sense
of the term. The rights of the group, usually exercised
by the chief, heads of family, express themselves in
various ways, usually in the control of the manner in
which the land is used by individual members or
families.

i9. In the closed economy of the village or tribal
community, each member or family is entitled to the
use of land needed for his or its subsistence. Only
members of the community are entitled to the use
of the land or to the fruits of the forests or to the
ownership of trees within that area. Deoending on the
land available and on the effort of a villager to clear
and cultivate regularly a particular piece of land, his
right with respect to his allotment will tend to become
permanent. In modern times, such established rights
have developed in certain areas so that the right of
the group has disintegrated and the individual has ob
tained a status with respect to his land which ap
proaches full ownership, implying that he can sell the
product of his land freely, that he can pawn or even

sell the land, at first within the group but later outside
the group without interference from the community.

80. In almost all Non-Self-Governing Territories
inhabited by Moslem populations, the indigenous land
tenure system is governed by or follows the principles
of Islamic law (e.g., Zanzibar, the Comoro Islands and
parts of East Africa}.

81. In the territories which either were uninhabited
before colonial occupation or from which the indi
genous population rapidly disappeared, the definition
of the rights of the State foHowed the precedents set
by metropolitan law and practice; and there was no
complicating difficulty of the pre-existence and survival
of indigenous rights based on different principles. The
State, on assuming sovereignty, assumed over the land
rights of the nature of those existing in the metro
politan country. Since, however, before State inter
vention, or State intervention may have been effected
through the agency of individuals or companies, the
State rights may have been largely granted or pledged
before being effectively assumed.

82. In these instances, as in the Caribbean, while
the modern State is not confronted with a comple.x of
indigenous rights, as in Africa, it still has the same
basic problems of the use or resumption of its rights
in order to meet the needs of the evolving community
and of the definition of a number of peasant rights
obscured by past conditions of ownership and by
diverse family relationships.

Table IV-19
Non-African land occupation in certain African Territories, 1951'"

(Square miles)

Territory

Bechuanaland .
Kenya .
Xorthern Rhodesia .
NyasaJand .
Swaziland .

* Information provided by the Government
of the United Kingdom.

• Demographic Yearbook, 1959. United Xa
tions publication, Sales No.: 59.XIII.l; Es
timate for 1951.

• Kenya, 1958, London, HMSO, 1959. Es
timate for 1951.

e. NON-AFRICAN LAND HOLDINGS IN AFRICA

83. In Bec1wmlalalld, certain areas were granted in
perpetuity to the British South Africa Company with
power to sell or lease the land. This land has been
divided into farms covering 2,404 square miles, and
many of the farms have been sold with freehold titles.
The" Tati District is owned by the Tati Company,

'" 51'ITRI/SER.A, p. 145.

l\'O,l-African African /\".on-Atricmt
Total area holdings popnlation poplllation

275,000 4.158 306.0nO· 5,000'
224,960 12,737 5,479,000· 190,000 e
290,580* 8.760* 2,220.000 d n,Oooe
36,829 1,937 2,336,000' 4.000'
6,705 3,244 201,000' 4,000'

e Ibid., including 33,600 Europeans; 120,300
Indians, Pakistanis and Goans; 27,000 Arabs;
4.100 others.

d Demographic Yearbook, op. cit., 1958 es
timate.

• Ibid. 1958 estimate. There are. in addition,
6,000 Asians and 2,000 persons of mixed race.

which has full power to sell or lease any portion.
\Vithin the District, however, an area of approximately
320 square miles is set aside as a native reserve. Crown
lands are unalienated, with the exception of a few
farms which have been granted or leased for short
terms. All land in the reserves is vested in the chiefs
and tribes.

84. In over-all terms, native reserves comprise 38
per cent of the Territory, and the land owned and
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cultivated by Europeans 1 per cent j the remainder is
Crown land.70

85. In S7.t.'(J.;,""ilmzd) before the establishment of Eu
ropean administration, practically the whole country
"was covered two, three, or even four deep by con
cessions of all sizes, for different purposes, and for
greatly varying periods".71 On the assumption of British
administration, certain concessions were brought to
an end, and in 1907 legislation was adopted which
subjected land and grazing concessions to a deduction,
without compensation, of one third of the area for
indigenous use; the remainder was left to the con
cessionnaires under freehold title.7:! In 1942, action
was taken to acquire additional land. Approximately
135,000 acres of the 157,000 acres held by the Crown
were set aside for a Native Land Settlement Scheme,
and, with a grant from the Colonial Development and
Vvelfare Fund, a total of 229,875 acres was acquired
from European owners. Following a survey in 1947,
however, the settlement scheme was curtailed to
183,000 acres instead of the 364.875 acres originally
planned, and by the end of 1948, only 464 families
had been settled in the areas planned.

86. According to the volume on Economic Condi
tions of the series Progress of the N01I-Self-G07:ernillg
Territories tinder the Charter/3

"half the country is owned by Europeans and 80
per cent of that land consists of farms held under
freehold title; the other half, which is largely bush,
consists of native areas and land purchased by the
Swazi nation. Those lands are communally owned
and held in trust for the Swazi people."

87. As a result of the report, issued in 1959, of the
Committee on the Reversionary Rights of the Swazi
Nation in the Land, the Government of the United
Kingdom formally recognized the present Native Areas
and Native Land Settlement Areas, together with all
unoccupied Crown land, as the property of the Swazi
nation. The territorial government is to limit itself to
leases of the lands used for government buildings, etc.,
and is to pay rent therefor to Swazi funds. The terri
torial government has also recognized the right of the
Swazis to buy back existing European holdings.*

88. In N orthem Rhodesia, large concessions were
obtained by the British South Africa Company and the
North Charterland Exploration Company. On the as
sumption of administration by the United Kingdom,
control of the land was taken over by the Crown, and
various land claims were liquidated, leaving in 1925
some 19,000 square miles held as concessions, subject
to the assignment of native reserves.74 In general, the
lands reserved for indi~enous use may not be alienated
(except for small trading sites leased for a maximum

* Information provided by the Government of the United
Kingdom.

'" Progress of the Non-Selj-Goveming Territories !lndcr the
Charter, op. cit., p. 176.

'" Swaziland: Colonial Report for 190i-1908, p. 13.
'" Swaziland: Concessions Partition Proclamatioll, 1947.
'" Gp. cit., p. 176.
"Xorthern Rhodesia: Colonial Annual Report jor 194i.

Grants to Europeans in Trust and similar lands are limited to
leases (usually of a maximum of 99 years), and then only
when the grant is in the common interest of the indigenous
inhabitants; in addition, the rents derived from such leases
go into the Xative Trust Funds or the Xative Authority
Treasury or its equivalent. The indigenous right of ownership
is thus recognized and preserved, and the proceeds of the use
of such land are channelled to indigenous revenues. [Informa
tion provided by the Government of the United Kingdom.]

of five years) and are vested in the Secretary of State
for the Colonies for the e.'\:clusive use of the natives.
On the other hand, although Crown land is regarded
as primarily for non-African settlements, there is no
bar on purely racial grounds to the acquisition of
Crown land by non-Europeans. In 1959, land held by
or on behalf of the indigenous inhabitants totalled
268.280 square miles; land held by the Crown totalled
22,300 square miles, of which 3,210 square miles were
alienated by leasehold, and land held in freehold title
totalled 5,550 square miles; Crown land for European
use has been reduced to 5-6 per cent of the Territory's
total area.*

89. In Nyasalalld, the land situation had been com
plicated before the assumption of British administra
tion by the fact that settlers had purchased lands from
chiefs. The present legal position is that, under the
Nyasaland Protectorate (African Trust Land) Order
in-Council 1950 and the Public Lands Bill, the lands
of the Protectorate are placed in two main categories:
(a) Public land) which means all lands and interests in
land acquired or occupied on behalf of His Majesty,
and includes government sites, land in townships not
in private ownership, land in forest reserves, land which
has been declared to be a public road, land acquired
for public purposes and alienated land on reversion
or surrender to government j (b) African Trust Land)
which is the whole of the lands in the Protectorate
with the exception of public lands and interests in land
(other than yearly tenancies) alienated or held under
certificate of claim prior to 30 April 1936, lands
granted, leased or otherwise disposed of by the holder
of any certificate of claim, and lands disposed of under
the Crown Lands Ordinance since 30 April 1936. The
present position is that approximately 1,207,000 acres
or 5.1 per cent of the lands is held in freehold j ap
proxima.tely 1,799,000 acres or 7.65 per cent is held
as P?blzc land, and the remainder, comprising ap
proXimately 20,532,000 acres or 87.25 per cent is
African Trust Land. On the African Trust Land, rights
of occupancy have been granted in respect of about
65,300 acres.75

90. I? the COllloro Archipelago, large concessions
were orlgmally granted to European companies, but
the Government is now trying to establish its own
lands, and the numt:.r of farm owners is constantlv
increasing. Of an area of 47,870 hectares under cultiva
tion in 1950, a total of 11,430 hectares were being used
for European export cultivation, 4,190 for indigenous
use and 32,250 hectares for food crops.

f. L.-\SD ALIENATION IN ASIA AND THE PACIFIC

i. Bonleo

(1) S'ysfe11ls of tellure*

91. Agricultural land m North Bonleo is divided
into two categories:

(1) Land held by indigenous persons of the terri
tory under Native Title which conveys upon the owner
a permanent, heritable and transferable right in the
land, subject to the duty of preparing padi fields and
of participation in the performance of works of com
mon !Jenefit. No premi1?TI is charged and the annual
rent IS fixed at a nomll1al rate of 50 cents per acre
per annum. The holding of one person is restricted to
15 acres j

"" See note 74 above.
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97. In PaplIa, approximately 97 per cent of the total
area of 58 million acres is held by the indigenous in
habitants. In 1948, a total of 24,285 acres were held by

,. Information from Non-Self-Governing Territories: Sum
maries of Information Transmitted under Article 73 e of the
Charter of the United Nations, Report of the Secretary-General,
Asiall Territories, A/5079, 8 Feb. 1962, pp. 58-59.
~ Ibid., p. 84.
"Progress of the N 01l-Self-GovenliIl9 Territories ullder the

Charter, op. cit., p. 177.
'" Ibid.

ii. Pacific territories

96. In some of the Pacific territories, most of the
productive land has passed out of the ownership of
the State into that of private owners. In the N e'W
Hebrides, the over-all distribution of land in 1948
was as follows:

(2) Country land for a term of ninety-nine years on
which a premium is charged together with an annual
rent per acre which increases after six years to a ma.xi
mum of $6.00.

(2) Land distribution

92. In North Borlleo, land reserved solely for use by
indigenous persons amounted to 45,382 acres in 1960,
compared with 45,268 in 1959. Excluding Native re
serves, the area under Native Title increased trom
135,400 acres in 1958 to 143,107 acres in 1959 and
150 525 acres in 1960. Excluding town areas, the non
indiaenous inhabitants held leases for about 555,791
acre~ in 1960, compared with 543,703 acres for the
previous year. About 205,000 acres of the total area
leased to the non-indigenous persons were owned by
Europeans, the balance being occupied by Asians.76

93. In Sarawak, the alien holders of land are, with
a few exceptions, Chinese. The usual form of aliena
tion of Crown land is by lease for a term not exceeding
ninety-nine years. The total area of alien holdings is
described as negligible compared with the area of land
under title held by Malays.

94. All land in Sarawak is classified under one of
the following types: mixed zone land, Native area
land, Native customary land, interior area land or
reserved land. Only mixed zone land, which in 1960,
amounted to 4,400 square miles, may be alienated
under title to a non-indigenous person. Native area
land, which may be held only by an indigenous person
of Sarawak, was estimated at 2,500 square miles. The
alienated land was owned mostly by small holders but
there are a few holdings of 500 acres or more.77

A new land code was promulgated in December 1956.78

95. In Brunei, a distinction is made between gov
ernment land and private holdings. As a result of an
amendment to the land code in 1954, no landholder
may sell, rent or mortgage land to anyone who is not
by birth a subject of the Sultan of Brunei without the
permission of the Sultan in Council. 'With that per
mission, however, non-indigenous persons may acquire
or rent farm land. Native titles are granted in per
petuity. Apart from oil concessions, over 5,000 hec
tares were held by aliens in 1957.79

Tspe of ownersllip
Freehold
Schedule "AH-Iand whose owning

units have become extinct
Schedule "BH-unclaimed land
Freehold
Freehold
Freehold
Freehold
Indigenous land
Freehold
Indigenous land

.ttcrragc

Crown .•.•..} 85,424
120,000

88,000
Companies .. 75,091
Europeans .. 246,242
Indians ...... 75,380
Others 36,851
Fij ians ...... }3,776.000

8,000
Rotumans ... 11,000

,., Information from Non-Self-Goyerning Territories, op. cif.,
Pacific Territories, A/5081, 15 :Mar. 1962, p. 106.

Sl. Ibid., pp. 26-27.

Particularly in the sugar cane growing areas much
of the land is leased to Indians who hold 350,000 acres
under lease.

101. In the Cook Islallds, the land held by non
indigenous inhabitants totals 4,809 acres, of which
3,194 acres are leased by Europeans and 1,146 owned
by the Government for public purposes. The over-all
land area is approximately 6 million acres.

102. In the British Solomon Islands, new land legis
lation, enacted in 1959, provides for a ne\\' system of
land tenure and registration of title specifically adapted
to the circumstances prevailing in the Territory. It
will be implemented as soon as the necessary staff is
available. A land trust board will be set up and charged
with furthering the use of land for the benefit of the
people and with bringing areas of vacant land of
economic value under public control. The ordinance
does not modify the existing forms of indigenous cus
tomary tenure which will be continued until the owners
require registered titles. The non-customary tenure will
be either a perpetual estate in land or a fixed term
estate (corresponding- broadly with freehold and lease
hold respectively in English law). Registration of titles
wiII provide the owner with the security of that title.
There is also a provision for Solomon Islanders to
acquire registered estates in indigenous customary land.
At present, 497 titles are in c-"'(istence covering 432,630

non-indigenous inhabitants under freehold and a total
of 282,814 under leasehold; the Administration held
1,422,382 acres.

98. The Land Ordinance, 1911-1960, was amended
during the year to remove restrictions on Papuans in
regard to transactions in non-Native land, thus placing
them on an equal footing with non-Papuans in such
matters. The Administration retains power under the
Transfer of Land Control Ordinance, 1951, to prevent
any exploitation of Papuans which might arise from
the removal of these restrictions. The Territory has
a total area of 90,540 square miles, of which approxi
mately 2 million acres have been alienated, the balance
being either Native-owned or waste and vacant land.80

99. In Fiji, the control of Fijian land was, in 1940,
vested in a Native Land Trust Board and provision
was made to set aside native reserves. Areas not in
cluded in the reserves are available for leasing under
the control of the Native Land Trust Board. Except
for a short period between 1905 and 1909, the sale of
native lands other than to the Crown has been
prohibited.

100. The following was the distribution of land
reported in 1960 :81

Hectaru
1,183,899

715,867
467,938

2-1-,060

Total area .
Claimed by non-indigenous population .
Owned by indigenous population .
European estates .
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acres of land; the remaining area is either indigenous
customary land or vacant land.82

103. In Cl/am, approximately 42 per cent of the
total area is owned by the United States Government
or the Government of Guam.

g. LAND DISTRIBUTION IN THE CARIBBEAN

104. Outstanding questions of land distribution in
the Island territories of the Caribbean are those of
estates versus peasant cultivation and, where estates
e.xist, their local or overseas ownership.

105. In Barbados, of the total area of 106,470 acres,
estates own 77,063 acres (52,133 arable) and peasants
17,283 (14,000 arable).

106. In Jamaica, in 194383 the 66,173 farms in the
island were divided into 137,966 holdin~s; in addition,
plots of land under one acre and not classified among
the farms numbered 138,425 in all parishes outside
Kingston.

107. The land situation in the continental terri
tories of British Honduras and British Guiana is in
marked contrast to that of the island territories owing
to the limited exploitation of much of the land, partic
ularly in the interior.

108. In British H ollduras, the exploitation of forest
resources was the principal economic activity between
the 17th century and the early part of the 20th cen
turv. \Vith the increase in population and the decrease
in -forest resources owing to lack of proper iorest
management practices in the past, this industry is no
longer able to support the economy on its own. Because
of this the British Honduras Government has been
trying for the past three decades to interest the com
munity in agricultural development. As. however, there
is a shortage of available domestic capital. Government
has sought to encourage investment from abroad espe
cially in the production of economic crops for e.xport.
It has at the same time sought to encourage the in
creased production of food for domestic consumption.
As far as foreign investment in agriculture is concerned,
the Government has helped chiefly by the grant of
development concessions consisting of income tax and
import duty relief in respect of processing factory in
stallations (e.g. citrus and sugar factories).*

109. The distribution of land as of 1960 showerl
that, of a total acreage of 5.674.800. private land ~n;tahle

for agriculture covered 1,068.000 acres; of this area,
62,000 acres were under actual cultivation.54 One of
the handicaps to economic development has been the
e.xtensive alienation of the land, mainly in the form of
large estates held in freehold tenure in the mahogany
and logwood-bearing areas, which include most of the
fertile lands of the colony. There are also cases of
absentee owners whose estates have reverted to sec
ondary forest.85

110. :l\Iost of the land in British ClIialla is also
under forest (70.000 square miles, out of an estimated

* Information pro\;ded by the Government of the United
Kingdom.

Ea Information from i\on-Self-Governing Territories, op. cit.,
Pacific Trrritories, A/5081, 15 Mar. 1<)62, p. 13l.

so Jamaica: Eiglzth Censrrs of Jamaica and its Dependencies
1943. pp. XCVI and XCVII.

.. InforlT'ation from Non-Self-Governing Territories, Carib
beall and Westem Atlantic Territories. A/50S0, 20 1Iar. 1962,
p.35.

ss United Kingdom: Report of the Rritish Grr;OJ'n and British
Honduras Settlement Commission, 1948, pp. 282-283.
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total of 83,000 square miles). In the developed coast
land areas, some 200,000 acres held by ~states under
freehold or leasehold are under sugar-cane, rice or
coconut cultivation. There are 21 sugar estates cover
ing 155,000 acres which grow 98 per cent of the
colony's sugar. With one exception, all the estates are
owned by three companies, one of which controls 12
estates and 11 factories. About 1,235 peasant pro
prietors cultivate 1,435 acres of sugar-cane, producing
less than 2 per cent of the total production of the
Territory.86

2. :lUineral rights

a. MINING RIGHTS81

111. 1'.fineral rights are generally vested in the
State. but there are important exceptions. Although,
in principle, the Government of a territory is the au
thority to grant concessions, it sometimes delegates,
concedes or even cedes its rights and privileges to
private or semi-public companies which may in turn
exercise these rights.

i. Territories 1I1lder United Killgdom administration

112. The general position :egarding the ownership
of mineral rights in territories under United Kingdom
administration is that such rights are, with certain
exceptions.ss vested in the Crown. Among the terri
tories which have enacted legislation to this effect
since 1946 are Jamaica, Antigua, St. Kitts-Xevis, St.
Helena, Gambia, Somaliland and Hong Kong.*

(1) Becllllallalalld89

113. r..'Iincral rights in Bechuanaland are not vested
in anyone single authority but are distributed as
follows. In the tribal areas and the Barolong farms
the rights are vested in the Chief or African Authority
on behalf of the tribe concerned. The British South
Africa Company owns the mineral rights in the Lobatsi,
Gaberones and Tuli Blocks. The Tati Company owns
the mineral rights in the Tati Concession and over
the remainder of the Protectorate the rights are vested
in the Crown. The High Commissioner may declare
an area to be open for exploring or prospecting, but
can only throw land open to public prospecting in a
tribal territory with the written permission of the owner
of the mineral rights. At present, with the exception
of a portion of the farm known as Ramathlabama's
Kuil in the Lobatsi block which was declared open for
prospecting for diamonds by the High CommisskT"Jer in
1941, no areas in the Protectorate are open to public
prospecting.

114. No prospecting or mining either by individuals
or mining concerns is allowed on Crown Land or in
the tribal territories unless a Crown Grant or a mineral
concession has been negotiated. A mineral concession
is a concession negotiated bv the Chief or African Au
thority and is subject to approval by the Secretary of
State. This confers upon the holder of the concession

'" United Kingdom: Report of a Commissioll of Illqlliry into
the Sugar IlIdustry of British Guialla, 1948. po. 6-7, In4.

S7 Ba::erl on Does. ST/TRI/SER.A/6/Add.2 and ST/TRI/
SER.A/14 (see note 10 above) and Progress of tire .\"01l-5£'1l
G07}(,TIlillfl Tcrritnri,'s flllder tire Char/er, op. cit., pp. 137-138.

'" See enited Kingdom: Colonial Office, .\!ClIIoralldum 011
Colollial Millillg Policy. London. 1946. Col. 206, p. 3.

so Baslltolalld, Becflllallaland Protectorate alld S7('a:::ilmld, Re
tort of all Economic Sllrvey Missioll, London, HMSO, 1960.



the right to prospect for or mine minerals within the
area over which rights have been negotiated. Crown
Grants are grants made by the High Commissioner
conferring rights to prospect or mine over the area
of the grant and they can only be made in respect of
tribal territories if the Chief or African Authority,
after consultation with the tribe, has given his written
consent to the grant. Mineral concessions and Crown
Grants normally embody the terms which will govern
any mining activity which may ensue as a result of
prospecting work.

(2) Swaziland

115. In Swaziland, mineral rights-the communal
property of the Swazi nation-were alienated to Eu
ropeans by the King in the 1880s. Expropriations,
cancellations and renunciation of rights held by a
number of lessees forffied the basis of the Crown's
mining domain; the Crown was thus vested with those
rights and they were not returned to the Swazi nation.
They are about equally divided between the Crown
and private concessions. All land had at one time also
been ceded to Europeans. The Swaziland Concessions
Partition Proclamation in 1907 restored to the Swazi
nation one third of the land concessions. Ownership
of the surface, however, nowhere in Swaziland involves
title to mineral resources.

116. Some time ago, the Swazi nation petitioned
the Government of the United Kingdom to the effect
that additional land be made available for the Swazi
nation; that controls on purchase of land by Africans
be removed; and that mineral concessions granted in
the 1880s by Ngwenyama Mbandzeni should, as they
expire or are surrendered, revert to the ownership of
the Swazi nation instead of to the Crown. The Gov
ernment, in its reply, agreed to ownership of native
areas, native land settlement areas and some Crown
lands being transferred to the Swazi nation; to the
removal of controls on the purchase of land by Swazi;
and to the reversion of mineral rights to the Swazi
nation, on conditions which will ensure the orderly
development of the mineral resources of the territory
in the interests of the Territory as a whole.*

(3) Trinidad*

117. In Trinidad, surface and mineral rights in the
part of the island where rights of the Crown have
been alienated are vested in private ownership, while
in the rest of the Territory such rights are vested in
the Crown. The leasing of Crown oil rights under the
oil mining regulations of 1939 and 1945 implies tbe
granting of exploration licences for oil, and mining
leases for a period of thirty years. All oil rights are
internally owned.

118. The exploitation of mineral resources in this
territory has been financed exclusively by public limited
liability companies whose capital was initially sub
scribed in the United Kingdom. There has been no
investment of local public funds in such exploitation
and local participation has been limited to the extent to
which individuals purchased company shares.

(4) Ja11laica

119. In Jamaica the ownership of mo,! minerals
is vested in the Crown, exceptions being gypsum, phos
phate and certain minor minerals. Petroleum mining is
subject to special rules; three types of licences may be

137

granted: oil e.xploration, prospecting and mining. For
all other minerals, prospecting rights, exclusive pros
pecting licences and mining leases can be granted under
the provisions of the general mining law. The grant
of a mining lease for bauxite is made only if the com
pany applying for the lease owns the land to be leased j

bauxite companies arrange, therefore, for an option to
purchase land while prospecting under prospecting
rights. Bauxite companies have also entered into agree
ments with the Government for restoring the land
after the termination of mining operations.

(5) British Guiana

120. In British Guiana, ownership of minerals is
vested in the Crown. Prospecting and mining rights
issued by the Government include: prospecting licences
for a year; exclusive pp.rmission for prospecting of
bauxite given for a nominal fee; oil exploration licences
for petroleum; claim licences which entitle the holder
to start mining; and mine concessions for a period not
exceeding twenty-one years.

(6) Fiji*

121. All minerals, including crude oil, in the Colony
are vested in the Crown under the provisions of the
Mining Ordinance, Cap. 145.

122. The control of prospecting and mining of all
minerals other than crude oil and diamonds is vested
in a Mining Board, appointed by the Governor under
this Ordinance. The Board is empowered to grant
Prospector's Rights, Prospecting Licences, Interim
Permits to Mine, Mining Leases and Special Mining
Licences for the purposes of prospecting and e.xploiting
these minerals. Under Cap. 145 and 146 the Govern
ment is impowered to collect a royalty on all minerals
and crude oil extracted. Apart from the provision for
the setting up of a Mining Board, the Mining Ordinance
Cap. 145 is more or less identical with similar legis
lation in other territories.

123. The control of the exploration, prospecting,
working and winning of all mineral oils and gas in a
natural state below any land in the Colony is vested
in the Governor by virtue of the Oil Mines Ordinance,
Cap. 146. There is no prospecting for oil being carried
on in the Colony at the present time.

124. There is no legislation in force to allow pros
pecting for diamonds. The indigenous population is on
the same footing as other British subjects in regard
to their right to participate in prospecting and mining
ventures. \Vith regard to non-British nationals, the
Mining Ordinance as it stands at present provides that
the holder of a mining lease may not allow the control
of the undertaking to which the lease relates to pass
into the hands of other than British subjects, without
the consent of the Governor. The Governor-in-Council
and Secretary of State for the Colonies have agreed
that this limitation on aliens be removed and a Bill
to this effect has now been published. There is no
restriction on 110n-British participation in prospecting
nor is there anything to prevent the Mining Board
from granting a Mining Lease to an alien.

125. The following table sets out the participation
in prospecting and mining by each section of the popula
tion as at the end of July 1960:

* Information provided by the Government of the United
Kingdom.



RaC/! of holder Prospectors Prospecting Interim permits Mini/lg
or joint holder rights licences to mine lmses

Fijian ..................... 25 persons 2 persons 6 persons 1 person
Indian ........... 32 persons 15 persons 17 persons 2 persons and

3 companies
European 18 persQPs 2 persons and 6 persons 1 person and................

2 companies 4 companies
Chinese .......... 2 persons 3 persons 1 person
Japanese ......... 1 person 1 company 1 company

126. This table is compiled on a comparative nu
merical basis only as partnerships between peopl~ of
the various races and between indigenes and expatrIates
are such that to show the true relati~:mship would ~~use
it to become unnecessarily compltcated. AB Fijians
are indigenous. As far as ca? be ascertai?ed .fr?m
Minina Board records, aB Indmns engaged m mmmg
are 10~ally domiciled. Of the Europeans and others
some 50 per cent. ~re loc~l citizens w.hile the balance
are expatriate BrItish subjects and ahe?s. Almo~t .all
the Fijians and Indians are engaged m the mmmg
of manganese.

(7) HOHg KOllg90

127. The ownership and control of all minerals is
vested in the Crown according to the Mining Ordinance
1954, which provides for the i~s,-!e of prospe.cting and
mining licences by the Commissioner of Mmes, con
currentlv Commissioner of Labour. An amendment to
this ordinance came into effect in 1960 extending the
periods of renewal for prospecting and mining licences
from 2 to 5 years and from 5 to 10 years, respectively.
At the end of 1960, there were 2 mining leases (4 in
1959), 21 mining ~icenc~s (?2 in 19~9) and 6 pros
pecting licences (2 m 19J9) m operatlOn.

ii. Papl/a tinder Australian administmtion

128. A 1907 ordinance stipulates that the minerals
and precious stones found in the native lands shall
thenceforth be the property of the Crown. The 1934
Petroleum Mining Ordinance states that oil and helium
found anywhere in the territory shall be the property
of the Crown.

b. PROTECTION OF INDIGENOUS :MINING INTERESTS

129. The laws in most territories generally enable
the indigenous inhabitants to obtain prospecting and
mining licences. In practice, minit;g br indigenous p~r

sons is on a small scale; though m Sierra Leone qUlte
e.xtensive alluvial diamond mining is carried on by
African miners under the provisions of the Alluvial
Diamond Mining Ordinance, 1956. In Fiji also the
Government encourages the small scale mining of man
ganese by indigenous miners, and training courses for
indigenous prospectors are provided by Governments
in East Africa.*

TERRITORIES UNDER UNITED KINGDOM: ADMINISTRA7ION

130. The mining laws are the same for all persons.
To enable an applicant to obtain a mining lease, claim
or location, under which more extensive operations
are possible than under a prospecting licence, the legis
lation of most territories empowers the governor to
u<?'l1and proof of financial backing and technical skill,

* Information provided by the Government of the United
Kingdom.
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and to the e.xtent tllat the indigenous population does
not often have access to either, the size of the indi
genous share in the mineral exploitation in most terri
tories is restricted.*

131. In the Bechl/Qtlala11d Protectorate, mines
located on native reserves are the property of the chiefs
and tribes occupying those lands. In SwazilQlId, on the
other hand, the indigenous inhabitants have no claim
to the minerals in the lands reserved to them, as
stipulated in section 2 of the Swaziland Native Area,
Proclamation No. 10, 1917.91 Government policy tends
to discourage any mining operations on indigenous
lands in order to protect the land rights of the Swazis.

3. Country studies

132. The country studies set forth below cover
some of the territories where natural resources e.x
ploitation is a major economic activity. Data on these
territories thus relate most closely to the general con
text of this study and warrant a more detailed review
than that afforded by the preceding more general parts.

a. KENYA

i. Lall(!92

133. All land in Kenya, apart from a few freeholds,
falls into one of two categories: (a) Native lands
which are permanent.; reserved for Africans; and (b)
Crown lands, which include the Highlands, Native
leasehold areas. Native reserves and Native settlement
areas. Crown land in the Highlands, outside a muni
cipality, township or Native reserve, was until recently
alienated to Europeans only, on 999-year leases.

134. Proposals for a new land policy, designed to
ensure that the basis of tenure and management of
all agricultural land will be similar throughout Kenya,
reg-ardless of race or tribe, as far as local economic
and agronomic factors will permit, were published by
the Kenya Government in October 1959.93 After ap
proval by the Kenya Legislative Council, these pro
posals were brought into effect by the Kenya (Land)
Order in Coundl of 30 November 1960. The Order
replaces the former land laws [the Kenya (Native
Areas) Orders in Council, 1939 and 1958. and the
Kenya (Highlands) Order in Council, 19391. It pro
vides for the replacement of the Highlands Board by

OIl Information from Non-Self-Governing Territories, 01'. cit.,
Asian Territories. A/5079. 8 Feb. 1962, p. 31.

., Swaziland: Mineral Ownership as affecting Mineral De
velopment ill Swa:::iland, p. 18. See, however, para. 116 above.

go Information from Non-Self-Governing Territories: Sum
maries of Information Transmitted under Article 73 e of the
Charter of the United 1\ations. Report of the Secretary-Gen
eral. African and Adjacent Territories. A/5078, 31 Jan. 1962.
p.53.

.... Kenya: Sessional Paper No. 10 of 1958/59, Land Tenure
and Control Olttside the Native Lands.



1.42. Figures. for the area of agricultural land ex
plOIted by foreIgn companies are not available. The
breakdown of land areas is as follows:

~ Information transmitted under Article 73 e of the Charter,
19:17: R~port of the Forest Department for the period 1 July
1955 to 31 Dec. 1957, Xairobi, 1958, pp. 3 and 4.

.. Kenya: ~finistl'}' of Agriculture, Allimal HlIsballdrv alld
W::ter Resources, Thre~-Year Report, 1955-1957, pp. 26, 35, 36.

.. For related populatIOn figures, see table IV-6 above.
Colony and Protectorate of Kenya Lands Department

Anllllal Report 1958, Nairobi, 1959, p. 2. ' ,

The Lalld Control (Native Lallds) Ordinallce No. 28 of
1959, enacted simultaneously with the Native Lands Registra
tion Ordinance, provides for control to be exercised over land
transactions :lfter registration.

The Kenya (Land) Order-ill-Collllcil, 1960. S.l. 1960, No.
2202.

ii. F orcsts95

. 137. It. is th~ qovernment's stated policy to reserve
111 perpetuIty eXlstmg forests and wherever possible to
add them in order to:
develop and maintain all needs of the territory in timber and
other forest products adequate to meet the requirements of the
community under a fully developed national economy and to
provide the greatest possible surplus... for export markets'
in particular to provide fuel supplies for African areas... '

138. Under curre!1t forest development schemes,
210,000 acres of exotIc softwood plantations are to be
established at an annual planting rate of about 23,000
acres.

iii. ~Vater resollrces06

139. The right to the Use of all water was vested
in the Crown by the Water Ordinance of 1951. The
\Vater Resources Authority was set up to investigate
the water resources of the Colony and to advise and
make recommen.dations to the Minister as to improve
ment, conservatIOn, development and apportionment of
suc~ resou.rces. A number of new supply and conser
vatIOn projects have been carried out.

iv. Mineral rights

140. All mineral rights are vested in the Crown
with the e.xception of Common minerals as defined
under the Mining Ordinance (Cap. 168, 1948 Revised
Laws of Kenya). These are held under land tenure.
Prospecti~g. ~ights are issued to bOlla fide prospectors
whose actIvItIes are governed under the Mining Laws
and Regulations of Kenya (Cap. 168, ibid.).

v. Data 011 land distributio1l} income and profits97

141. The statement of land areas as at 31 December
195898 is as follows:

a multi-racial Central Land Advisory Board, prohibits
the creation of racial restrictions on the ownership or
occupation of land, and empowers the Governor to
make regulations governing the development, control
and use of all land.

135. In the Native lands, the occupation, use, con
trol, inheritance and disposal of land is still governed
by customary law, but in 1959 provision was made for
the recognition, by registration, of rights of ownership
under customarv law as freehold. Individual title has
already oeen r~gistered over iarge areas of Kikuyu
District and parts of Nandi and Elgeyo-).Iarakwet
Districts. In the registered areas, except as regards
inheritance, Native law and custom and the Native
Land Trust Oru:nance have been sUlJerseded by the
provisions of the Native Lands Registration Ordinance,
1959. A second ordinance, also enacted in 1959, pro
vides for control over land transactions to be exercised
by provincial and divisional boards, composed pre
dominantly of Africans. It is the intention gradually
to e.xtend the system of registration and control to
other areas of the N::.tive lands, where the concept of
individual ownership has emerged. This development,
however, will take considerable time: in 1960, out of
a total area of African land holdings amounting to
33 million acres, only 1.3 million acres had been con
solidated and registered.

136. Legislation with respect to land tenure cur
rently in force is summarized below.o4

Crourn Lands Ordinance, 1915 (Cap. 155, 1948 Revised Laws
of Kenya): Crown grants under this Ordinance are normally
on leasehold terms, as follows:

(a) Agricultural land : for a term of 999 years and in recent
years disposed of by direct grant and not by auction.

(b) Township plots: for any term not exceeding 99 years
for business, industrial or residential purposes.

(c) Special purposes: normally for any purpose other than
agricultural if outside of townships and for terms not e:'<ceed
ing 99 years.

(d) Temporary occupation licences: licences may be granted
either for special purposes, e.g. quarrying, grazing, etc., or for
temporary purposes or residence.

Proyision is also made for the reservation of areas for
native reserYes, temporary native reserves, native leasehold
areas and native settlement areas.

La/Id Titles Ordinance, 1908 (Cap. 159, 1948 Revised Laws
of Kenya) : This Ordinance is applicable to the ten-mile coastal
strip only and provides for the certification and registration of
titles or interest in immoyable propertY within the prescribed
area. All land within the area the title of which has not been
certified in favour ef a private owner or the title to which is
not awaiting adjudication is deemed to be Crown land.

Native Lands Trust Ordinance (Cap. 100, 1948 Reyised
Laws of Kenya): This defines the areas of the Native Land
Units for occupation by Africans. Provision is made for the
grant of Cl) leases up to 33 years and, with the consent of
the Secretary of State, for periods up to 99 years j (2) mining
leases up to 21 ~"ears.

Registration of Titles Ordi,la,lce (Cap. 160, 1948 Revised
Laws of Kenya): The underlying principle of this system of
registration is indefeasibility of title. Since the enactment of
the Ordinance, all grants of land and land transactions are
made subject to its provisions.

The Native Lands RegistratiOl~ Ordinance No. 27 of 1959
provides for the registration of individual title to land within
the Native Lands proper and, when title has been so registered,
the land ceases to vest in the Trust Board and is vested in
indiYidual African proprietors.

.. Colonial Office Report on Kenya for the year 1959.

Native Areas (including Settlement Areas, etc., Com-
munal Reserves, Alienated land, Forest and \Vater)

Crown Forests •.................................•
Townships '" .........•.........
Agriculture, Veterinary, Outspan, other Government

ReserYes and Railway Reserves .
Alienated land including Coastal freehold .
Unalienated Crown land part of which is suitable

for alienation:
(i) Within the Highlands ..

(H) All other areas excluding the Northern Front-
ier and Turkana .........•..............

Royal ~ational Parks .•............•..............
Northern Frontier and Turkana
Crown land earmarked for Native' ;~~~~.:::::::::::
Open water (non-native) .

TOTAL

Sq. miles
approx.

52,271
5,173

508

419
13,071

220

17,961
8.516

120,439
1,297
5,085

224,960
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b. UGANDA

Agricultllre
Non-African ...................................... 24.8 25.9 27.1
African

Marketed produce .......................... 6.0 6.8 7.0
Subsistence ...................................... 31.0 32.1 33.7

Mining alld quarrying
Non-African ...................................... 1.9 1.9 1.7

i. LancJ99

144. There are no native reserves in Uganda and
the whole of the unalienated lands of the Protectorate
are classified as Crown lands. In the disposition of
these lands the needs, present and future, of the
African population are paramount. Within townships
and trading centres the ownership of land is almost
entirely in the hands of the Crown.

145. The total area of Uganda is 93,981 square
miles, of which 74,622 square miles are land, 5,670
square miles swamp, including grassy swamp, and
13,689 square miles open water. The total area of land
and swamp is thus 80,292 square miles which is divided
between the indigenous and non-indigenous population
as follows:

Squarcmiles
Land altenated (including municipalities, townships

and Government reserves about 900 square miles) 13,998
Crown Forests •••.•.••..•.••.••••••....•......... 5,173
African land (including 731 square miles of forest,

36 square miles of alienated land and 86 square
miles of water) .•••••.••.....•.•.......•........ 52,271

Crown land (including African priority areas, Na
tional Parks, Crown land earmarked for native
areas, and water) .•...••.........•.••••.......• 153,518

TOTAL AREA 224,960

143. Data on income and profits from natural re
sources e.xploitation are shown below.

Income alld profits derived from investtllellts in the
exploitation of natllral resollrces

1956 1957 1958
Cil~ millions £)

62,087
7,948

710
25 9,738

344
71

104 519

Ankole and Toro Agreements .•••••....
Eastern Province special grants .••••..••

Crown land in Eastern, Northern and \Vesi:
ern Provinces for African use and benefit

Crown land in Buganda .
Land owned or occupied by non-indigenous

population:
Buganda ..•....•.....•...•............
Eastern Province •.•••...•••....••••.•.
Western and Northern Provinces .

80,292

146. Of these 80,292 square miles, 9,776 are arable
1a..l'J.d, 1,494 orchards, 6,141 forest reserve, 3,052 built-on
or waste land, while 59,829 square miles are uncul
tivated. This last area includes grazing land and game
reserves.

147. For many years there have been no grants in
freehold to non-Africans except in respect of exchanges
of land, and the Land Policy Pronouncement of 1950
declared that "subject to the fulfilment of any under
takings already given there will be no further aliena
tions in freehold".

148. A1ienations in freehold consist of (a) grants,
made in the earlier years of the century, of agricultural
estates where the property was first leased by the
Crown on terms which permitted conversion to free
hold on satisfactory develC'pment; (b) grants to reli
gioas bodies; (c) grants made under the Ankole Agree
ment of 1901 and the Toro Agreement of 1900; (d)
grants made in more recent years on e."change of equal
areas between the Crown and freeholders and between
African landowners and non-Africans; (e) grants made
early in the century as rewards for services rendered
to the Protectorate Government, for example the
Kakunguru Estate at Mbale which was presented by
Government to Kakunguru, a Buganda notable, in
recognition of his services in settling the country around
Mount Elgon.

149. Leases of Crown land outside townships have
until fairly recently been granted to non-Africans for
agricultural purposes and also for ginneries and cotton
stores. The maximum term is ninety-nine years. Lease
holds in townships are usually for ashort term of years
extendable to forty-nine years or ninety-nine years on
certain conditions.

Sq. miJu

9,003
Land allotted to individual Africans under:

Buganda Agreement ..................•

Domestic income
CL million)

1955 1956 1957

African enterprises:
Net farm income •.................................
Other business income •••...............•..........

Profits and surpluses:
(a) Private business enterprise ..........•.........
Cb) Statutory marketing boards .
Cc) Public enterprise .

Salaries and wages ..........•...•...........•.....•.
Rentals ...•.•..•................................•..•
African subsistence economy •.....................•..

TOT.\L DOMEsnc INCOME

42.5
3.5

10.7
2.7
0.5

27.3
0.6

30.2

118.0

37.6
4.0

9.0
6.2
0.3

29.1
0.6

30.3

117.1

382
5.0

8.7
8.4
0.4

31.0
0.6

30.1

122.4

150. The report of the East Africa Royal Commis
sion 1953-1955100 outlined the basic position of land
status and tenure in Uganda in the following terms:

.. For related population figures, see table IV-6 above.
:100 See note 92 above.

"The Uganda Order in Council of 1902 gave all
land not held :n private title the status of Crown
land, and provision for the administr:l.f:ion of Crown
land was made in the Crown Lan'l Ordimmce d
1903 and subsequent amendments to i.hat Ordina<:ce.
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In order to ascertain what land was Crown land,
or conversely what land was held in private title,
the Crown Land Ascertainment Ordinance of 1912
established a procedure for the claim and recogni
tion of rights and interests, African and non-African,
acrainst the Crown; but in 1922 the Crown Land
n"'eclaration Ordinance was passed which limited to
tweh'e months the period within w;l:h claims could
be submitted. African claims were pot in fact sub
mitted and the lapse of the statutory period in effect
excluded them from legal recognition.

"The position today is, therefore, that the private
titles legally recognized consist of grants made prior
to 1902. mostlv to non-Africans, the 'mailo'lol titles
in Buganda102 and elsewhere, and all grants in Crown
land made after 1903 in accordance with the provi
sions of the Crown Lands Ordinance.

"Land in African customary occupation and sub
ject to African rights under native law and custom
is not, under the legislation, recognized as in private
title; but the policy has been to hold this land in
trust for the use and benefit of the indigenous pop
ulation and, although its ownership is legally vested
in the Crown and not in the African community or
the individual Africans holding it in native law, the
Africans' rights of occupancy in it are administra
tively respected and protected. The most recent
declaration of the policy of protecting the rie;hts
aml interests of Africans in Crown land, notwith
standing their strictly legal position as tenants-at
wiII of the Crown. was made in 1951. This recog
nition and protection of customary African rights
and interests in land is applied in all Crown land
with the exception of that v,rithin Buganda and within
townships. No African may hold Crown land in
Bug-anda or in a township except on a lease or licence
from the Governor, and no non-African can hold
Crown land anywhere in the Protectorate e."{cept on
a lease or licence from the Governor.

"The position regarding the transfer of land rights
is that in Buganda 'mailo' land cannot be transferred
to non-Africans except with the consent of the Gov
ernor and the Lukiko [legislature1, and outside
Buganda land held in registered title by Africans
cannot be transferred to non-Africans without the
Governor's consent. The Afric..qns' customary oc
cupancy of Crown lands throughout the Protectorate
is, in effect. similarly not transferable to non-Africans
except with the Governor's consent, bv reason of the
fact that it is unlawful for a non-African to occupy
any Crown land except under a lease or licence from
the Governor."

151. On the basis of the recommendations of the
Commission, land tenure proposals were made in 1956
by Government and machinery was set up to replace cus
tomarv tenure bv individual title in districts where there
was a' demand for such a change. During- 1958. grants
of registered titles were issued to some 750 individuals
over ~hf' land which they already occupied according
to native custom.

152. Durin!?; 1959, further progress was made on
systematic grants of registered titles in rural areas.

1:)1 The Uganda Agreement (in respect of the present Province
(If Buganc'a) of 1900 provided for the holding in freehold of
estates claimed at the time as being in the possession 0 f various
"chief, and private landowners". These freehold estates came
to be known locally as "ma:lo" lands.

102 One of the four provinces of Uganda, a constitutional
ldngdom.

The grants of title continued to be confined to two
pilot schemes in Kigezi and Ankole districts cover
ing approximately eighty square miles. By the end of
the year, some 3,400 holdings had been adjudicated.

ii. Mi'leral rights
153. Mineral rights are vested in the Crown e:o,;:cept

on private land in Buganda where the mineral rights
are held by the landowner.

154. In 1957, there were 165 private and Govern
ment-owned mining titles. There were no external com
panies (registered outside Uganda) owning mining
titles.

1SS. Kilembe Mines Ltd. (a company formed to
exploit the copper cobalt deposits in the Ruwenzori
Mountains of \Vestern Uganda under a concession
previously held by Frobisher Ltd. of Toronto, Canada) ;
Sukulu Mines Ltd.; and the Uganda Cement Industry,
Ltd., utilizing the limestone at nearby Sukulu, all are
associate companies of the Uganda Development Cor
poration, established in 1952.

c. NORTHERN RHODESIA

156. Base metal mining, chiefly copper, is the main
economic activity of Northern Rhodesia. Other minerals
mined are cobalt, lead, zinc and manganese. Farming,
principally European, takes second place and is con
cerned mainly with the production of foodstuffs for
domestic consumption. The main export crop is tobacco.

i. Mining103

157. The right of ownership in, of searching for,
or of disposing of minerals, mineral oils or natural
gases is, with certain exceptions, vested in the British
South Africa C" npany, which administered Xorthern
Rhodesia until 1924, when the administration passed
to the Colonial Office, although the Company retained
i~s ownership o.f the mineral rights throughout the ter
rItory. ConceSSIons are a matter for arrangement with
the Company. Prospecting is carried out either under
an ordinary prospecting licence, valid for any part of
the T~rritory ope~ to prospecting, or under a grant of
exclUSIve prospectmg nghts in respect of a s{Y'cific area.
Approximately 95 per cent of the Territory is held under
such grants, leaving approximately 5 per cent open to
prospecting under an ordinary licence. This open area is
in the Northern Province, east of Lake Bangweulu.
l\'1,in.ing right.s are acquired by pegging and registering
mmmg locatIOns (claIms) under a pros'1ectin a licence
or by "special grants" of mining rights f~om the
British South A frica Company.

158. Under an agreement between the British
?outh Afri~an Company and the Government signed
m London m 14 September 1950, the Company agreed
to pay 20 per cent of the net revenue from its mineral
rights to the Government; in addition all the mineral
rig-hts of the Company will vest in the Crown with
effect from 31 October 1986.

159. There is no direct indigenous financial par
ticipation in mining- activ:ties as such. but some local
capital has been invested in the bi;; mining companies

1C:J Informat:nn transmitted nnder Article i3 (. of the Charter.
1947, 1948, 1955; Colonial O!Fce, Rcpnrt 0'1 XnrlhcYIl Rh(ldesia
!,'r tl::' y.ar lo5~, p. 30: Colonhl A.nn'lal Report. .\"orthem
Rlpr/t'sia, 1(41), on. 3 ard 4; enited Kingdom Central Office
oi Infrmnation. The British ColOllial Tcrrit(lrics ill 1950. p. 31,
and information provided by the GO\'ernment of the United
Kingdom in connexion with the present study.
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and there are a few small local companies which exploit
minor minerals such as sand, clay, mica.*

ii. Factual data 011 the economic importance of the
mining i11dustry and on royalty payments

Table IV-20

Federation of Rhodesia and Nyasaland
Estimated cOlltriblltion of the copper minillg i7ldustrs to the net domestic output and e.t·ports104

Estimat~d
contribution

Total net of ~0/'P"" Total value Val"e of
dome.tic mining of export. copper

Year
output indrutry merclwudisc exports

(£ million) (£ million) Percentage (£ million) (l million) Percentage

1952 ............ 237.4 57.9 24.4 127.6 74.1 58.1
1953 ............ 265.9 67.0 25.2 141.0 86.7 61.5
1954 ............. 290.0 76.7 26.4 146.8 86.5 58.9
1955 ............ 334.3 97.2 29.1 171.4 110.6 64.5
1956 ............ 369.8' 92.8 25.1 181.7 113.8 62.6
1957 ............ 358.3b 52.6 14.7 156.1 82.5 52.9
1958 ............ 344.0· 43.8b 12.7 135.8 69.0 50.8

, Provisional.
b Preliminary estimate.
• Unofficial estimate.

* Information prOvided by the Government of the United
Kingdom.

2Df, Northern Rhodesia, Chamber of Mines, Year Book 1958,
pp. 26 and 27.

:105 Ibid., table 12, p. 33. For a more detailed review of cost
and profit data, and royalty remittances abroad, see Chapter V,
tables V-lO and 11.

1llO Ibid., table 13, p. 34.

Copper rO'j.'alty payments105

160. Royalty is payable to the British South Africa
Company, Ltd. on the copper content of cupreous ma
terials produced each month, the rate per long ton
being 13.5 per cent of the average of London Metal
Exchange quotations for the month, less £8.

Copp.".belt totals

iii. Lum
Acres Pop"lation 19j9

Land distributio,~:*

Native trust land ....... 104,814,000 Africans 2,310,000
Native reserves ......... 35,656,000
Barotseland Protectorate 31,231,000 Asians 6,900
Alienated Crown land •• 5,608,500 Coloured 3,000
Township lands ........ 103,000
Unalienated Crown land. 8,563,500 75,000

ment of the indigenous population.lOT Barotseland
Protectorate is secured to the indigenous population
by treaties, and the Barotse people retain the mineral
rights108•

d. NETHERLANDS NEW GUINEA**

164. Under the legislation of Netherlands New
Guinea on natural resources, the interests of the indi
genous population have been placed in a position of
priority.

165. Articles 37 to 39 of the Netherlands New
Guinea (Constitution) Act of 30 June 1960 take spe
cial account of the interests of the indigenous pop
ulation.

Article 37: "(1). The protection of the indigenous popula
tion, in particular against arbitrary acts, shall be one of the
main concerns of the Governor.

"(2). 'With a view to protecting the indigenous population
rules may be laid down by Ordinance, providing that:

"A ...

iv. The Natural Resources Boardl09

163. The Natural Resources Board was set up in
1950 under the Natural Resources Ordinance, Chapter
239 of the Laws, to supervise conservation and to
stimulate public interest in the protection and improve
ment of natural resources. The Board is empowered
to make orders for conservation of natural resources
pertaining to:

(a) The use to which the land may be put; (b) the
construction and maintenance of soil and water conservation
works, and other works for the preservation or improvement
of natural resources; (c) the prohibition or restriction of
cultivation of any part of the land; (d) the method of cultiva
tion of the land and the system of farming to be used thereon;
(e) the manner of watering, pasturing and moving stock;
(f) the preservation and protection of the source, course, and
banks of streams; (g) the control of water, including stonn
water and drainage water; and (11) the preservation of trees
and other vegetation, and the method and systems by which
forest produce may be taken and used.

** Information provided by the Government of the Nether
lands.=See note 74 above.

.~ 1(l8 Information transmitted under Article 73 e of the Charter,
• 1955.

109 The Natural Resources Board. Annual Reports, 1951 to
1954, 1958.
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15.99

1,840
119,405
64.9

19.13

1,585
111,709
70.5

185,976,000 2,394,900

161. Before 1943, Crown land was usually alienated
under a lease with option to purchase. Crown land is
now alienated under short-term (30 years) and long
term (999 years) leases. Ownership plots and small
holding leases are for periods of not more than 99
years. Certain areas of Crown land amounting to
2,431,000 acres have been declared forest reserves and
protected forest areas.*

162. In general, lands reserved for indigenous use,
whether Native reserves or Native trust land, may not
be alienated, and are vested in the Secretary of State
for the Colonies for the e..-..;:clusive use of and develop-

19j7 19j8

Short tons of copper subject to royalty.. 462,862 419.027
Total copper royalties paid (£) •....... 8,857,691 6,699,693
Average royalty payment per short

ton (£) ..•............•............

Cobalt rOj'<l!ty paSlllellts106

Short tons of cobalt subject to royalty ..
Total royalties paid on cobalt (£) ....•
Average royalty per short ton (£) ....



"B. Certain well-defined areas in New Guinea may be
temporarily designated as areas within which the establishment
of agricultural enterprises by non-indigenous persons shall
be prohibited and mining shall be subject to special conditions
in the interests of the population.

Article 38: "With due observance of the duty imposed upon
him in the preceding article, the Governor shall promote the
opening-up and economic development of New Guinea with
every means at his disposal.

Article 39: "(1) It shall be the Governor's concern to ensure
that the rights of the indigenous population to the land be
respected. The populatIOn cannot be dispossessed of these
rights except in the general interest (see Article 127*), nor
can these rights be restricted except in accordance with legal
regulations.

"(2) The Governor may, if he deems it to be necessary in
the general interest to have the disposal of land to which the
indigenous population have a title (with the exception of yards,
gardens, arable land in permanent use or other land to be
designated by Ordinance) impose upon those having title to
it the obligation to accept the resulting restriction of their
rights by an order stating the reasons for the measure in
accordance with rules and under guarantees to be laid down
by Ordinance.

"(3) Non-indigenous persons cannot dispose, either directly
or indirectly, of land to which the indigenous population have
title, nor of the building, perennial plants or forests on it, other
than in the cases, in the manner and in accordance with the
rules to be laid down by Ordinance.

"(4) Land having no owner and to which indigenous persons
have no title shall be the property of the State.

"(5) The Governor may, in accordance with rules to be laid
down by General Administrative Order, grant land in freehold.

"(6) In accordance with rules to be laid down by Ordinance,
land with other civil rights may be granted.

"(7) Land intended for agricultural or stock-breeding un
dertakings shall, in accordance with rules to be laid down by
Ordinance and with the exception of small sections also to be
laid down by that Ordinance, only be granted in long lease
for a period not e.xceeding 99 years, or in lease. This land
shall not include yards, gardens and arable land in permanent
use owned by indigenous persons, and other land to be designat
ed by Ordinance, barring a few exceptions to be ·:lefined by
Ordinance, after an amicable settlement has been arrived at."

i. Land

166. Paragraph 1 of Article 39 of the Netherlands
New Guinea (Constitution) Act of 30 June 1960
places paramount the Governor's concern to ensure that
the rights of the indigenous population to the land be
respected and thus to protect the economically-weak
indigenous population against persons who are eco
nomically stronger, especially with regard to their
rights to the land. '!'his protection is one of the main
principles of the Government's policy in the field of
land legislation and is in full conformity with Article
73 of the Charter of the United Nations. The Governor
wiII therefore have to see to it that the rights of the
indigenous population to the land are not infringed and

• Article 127 reads as follows: "(1) The population can
only be dispossessed of any property or right after a previous
declaration bv Ordinance to the effect that the general interest
requires the' dispossession and after compensation has first
been paid or an undertaking has been given that such com
pensation will be paid; all this under regulations to be laid
down by Ordinance.

"(2) The requirement that dispossession shall be preceded by
a declaration by Ordinance, payment of compensation or an
undertaking to pay compensation shall not apply in case war,
the danger of war, sedition, fire, floods, earthquakes, volcanic
eruptions or other emergencies require immediate dispossession.

"(3) Cases other than those referred to in the preceding
paragraph in which a previous declaration by Ordinance is not
required may be designated by Ordinance."

that the indigenous population enjoys the same protec
tion as do non-indigenous persons in this field. It will
not be possible to dispossess the popUlation of these
rights except for reasons of the general interest, as
provided for under Article 127 of the Act. The rights
in question can be restricted only in accordance with
legal regulations.

167. The preservation of forests and the reclama
tion of waste land are necessary for the development
of the country. It may, for this reason, be necessary
to restrict to some extent the rights to certain tracts
of land. In such cases, close consultations are held
with the indigenous persons concerned to arrive at an
amicable settlement. If these consultations should not
lead to the desired result and it is necessary to restrict
the rilThts of indigenous persons to certain waste lands
in th~ general i~terest (e.g. for the preservation of
forests and the reclamation of waste land), such per
sons may be obliged to accept a restriction by order
of the Governor; the order must set forth the reasons
for the restrictions. The restrictions may only apply to
waste land however and may be imposed only under
legal guar~ntees to be laid .down. by. Ordinanc~, i,;ter
alia with respect to any mvestlgatlOn of objections
rai;ed and the pavment of compensation. This is the
purport of the second paragraph of Article 39 of the
Act.

168. The third paragraph of Article 39 of the A~t
contains what is termed a "ban on alienation." ThIS
ban, too, is an important princil?le ~f the Governr,nent's
land policy, the purpose of whIch IS the. protectIon of
the indiaenous population against being dIspossessed of
their la~d. This princiole implie~ that non-ind!gety0us
per~ons can have neither the dIrect nor the mdl~ect
disposal of land to which indigenous persons have tItle.
The cases admitting of exceptions to the rules to be
observed, e.g., hereditary succession in case of .death
or when indigenous rights are bought off, WIll be
designated by Ordinance in so far as this is possible.

169. Land having no owner and to which indig~nous
persons have no title (waste and vacant land) IS the
property of the State. The qovernment n:ay grant. this
land with real or per~onal nghts. The chIef real nghts
are the right of erecting buildings and the right of
hereditary lease. The chief personal rights are the
right of lease and the right of use. Land cannot be
granted in freehold.

170. The riaht of erecting buildings is granted for
sites intended for the erection of dwellings apd i;:
dustrial installations for a period not exceedtng /5
years. Land to which indigenous perso~s hav~ ~itle
mav be granted with the right of erecttng- btllldtngs
only when such persons have' permanently relill~~lis?ed
their title against payment of adequate comp\":~;attOn.

171. \Vaste land for agricultural or stock-breeding
undertakings and for farming may he granted in long
leasehold for a period not exceeding 9~ years. The ~ub
soil is not included in the lease. The nghts and obltga
tions of the leaseholder shall, in so far as they have not
been ree-ulated bv investive act. be relTulated by the
provisio~s concerning- leasehold in the Civil Code and
in the Long Lease Ordinance.

172. As regards indigenous titles to the land. indi
genous common law. of which little has been !aid down
in writing so far, applies. It; a number of regIons t?e~e
are stronlT ties of a mysttc character between tndl
genous gr~ups and the land, affecting its alienability.
Title to the Use of the land is granted to members of,
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or f~i1ies within, the group; however, this title is
some.tlmes also granted to persons outside the group,
but In these cases generally only for a short period.
In a number of regions a d.:velopment towards more
individual rights may be observed.

ii. Forests
173. State pr·.Jperty of waste and vacant land im

plies that the State also owns any timber stands and
other forestry products, without prejudice to the riaht
of. the indigenous population to gather wood, etc., "'on
thiS land.

. 174. There are .regulations concerning the grant
109 of forest c~mcesslOns and licences for cutting timber.
These ~egulatIo~s protect the rights of the indigenous
J><?pulatlOn. IndIgenous persons who, in accordance
With local usage, are entitled to gather firewood, timber
and other forestry products for their private use on
these lands shall be free to do so. Trees to which indi
genous persons are entitled may be cut only with the
approval of !hose entitled to them and on payment
of compensatlOn.

iii. Minillg

175. Those entitled to surface rights shall not have
the free disposal of the mineral resources. This does
not ap~ly to the mining of minerals by the indigenous
populatIon.

176. Holders of prospecting licences or of mining
concessions shaIl be:

(a) Netherlands nationals;
(b) Residents of the Netherlands or of Netherlands

New Guinea;
(c) Companies having their seat in the Kingdom.

As regards such companies rules have been laid down

to the effect that the majority of their governors, direc
tors or partners shall be Netherlands nationals or resi
dents. Rules have also been laid down regarding the
proper representation of these companies in Netherlands
New Guinea.

iv. Water resources
177. Coastal fisheries may be carried on without

a licence only by vessels flying the Netherlands flag.
The crew of these vessels shall consist solely of Nether
lands subjects.

178. Coastal fisheries shall only be allowed if the
fishing rights to which the indigenous population are
entitled under their institutions and customs are duly re
spected. The fishing rights of the indigenous population
referred to above shall not be alienated or transferred.

179. Natural persons not being Netherlands na
tionals or judicial persons coming under the provisions
applicable to Europeans, shaIl not carry on any coastal
fisheries without a special licence.

180. The indigenous population has the sole right
to fish for pearl shells, mother-of-pearl shells, sponges,
etc. in the waters round Netherlands New Guinea;
in so far as this is an old-established right, it shall be
reserved to them, with the execution of others, with
regard to all places of a depth not exceeding five fath
oms (nine metres) at low tide.

181. The fishing rights of the population shall not
be alienated or transferred.

182. The fishing rights regarding the marine pro
duce referred to above may be leased. The interests
of the indigenous population shall be duly considered.
Natural and legal persons may lease these rights under
the same rules as those laid down in the Mining Act.

c. Territories under the International Trusteeship SystemllO

1. The legislative framework of the Trusteeship
Agreements111

183. \Vith respect to the framing of laws relating
to the holding and transfer of land and natural re
sources, a number of the Trusteeship Agreements
require the Administering Authority concerned to
tar.e into consideration native laws and customs, to
respect rights, and to safeguard the present and future
interests of the population. In other instances. the
previous consent of the competent public authority is
required for any transfer to non-natives of native land
and natural resources or for the creation of real rights
in such land or resources in favour of non-natives.1l2

Ull Up to the time of the preparation of the present edition of
the revised study, the following former Trust Territories had
either acceded to independence or had joined adjacent States:
Cameroons under British administration, Cameroons under
French aclministration, Somaliland under Italian admini<tration,
Tanganyika, Togoland under British administration, Togoland
under French administration, and \Vestern Samoa. In each
instance. the General Assembly, by resolution. declared that
the revelant Trusteeship Agreement was no longer in force
upon the territory's accession to independence.

To the extent that information on these countries available
to the Secretariat was believed to be relevant to the post
independence situation it has been included in '1art A above
of the present chapter.

111 For the text of the Agreements cited h"re, see: Rrwnda
Unmdi: T/ Agreement/3 (United Nations publication, Sales No.:
1947.VI.A.5) ; New Gllinea: T/Agreement/8 (Sales No.: 1947.
VI.A.8): Nar/m: T/Agreement/9 (Sales No. 1947.VI.A.ll);
Trust T rrr;tory of the Pacific Islarras: T/ Agreement/ll (Sales
No. 1957.VI.A.l).

wE.g., Ruanda-Urundi (Article 8); New Guinea (Article
8) ; Nauru (Article 5): Pacific Islands (Article 6).
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184. Broad provisions in respect of land and natural
resources are included in the Trusteeship Agreement
for the Pacific Islands. Under this agreement, the in
habitants are protected against the loss of their lands
and resources and the Administering Authority under
takes to promote the economic advancement and self
sufficiency of the inhabitants, and to this end to
"regulate the use of natural resources, and encourage
the develo"ment of fisheries, agriculture and industries
and improve means of transportation and communica
tion". (Article 6.)

2. Equal treatment for all Members of
the United Nations and their nationals

185. According to Article 76 (d) of the Charter,
one of the basic objectives of the International Trustee
ship System shall be to ensure equal treatment in cco
nom;c matters for all Members of the United Nations
without preiudice to the attainment of the other ob
jectives of the System.H3

UI Agreement for Ruanda-Urundi (Article 9). In the case
of the agreement for the Trust Territory of the Pacific Islands,
the text reacls as follows: "... the Admini<tering Al1thority,
subject to the requirements of security, and the obligation to
promote the advancement of the inhabitants, shall accord to
nationals of each Member of the United Nations and to com
panies and associations organized in conformity with the laws
of such MetJ'1ber. treatment in the Trust Territory no less
favourable than that accorded therein to nationals, companies
and associations of any other United Nation except the Ad
ministering Authority." (Article 8.)



186. These agreements, with the exception of that
for the Trust Territory of the Pacific Islands, also
state that, in order to ensure equal economic treat
ment, the Administering Authority should ensure to
nationals of all Member States of the United Nations
the same rights as its own nationals enjoy in respect
of the acquisition of movable and immovable property.
The Administering Authority should not discriminate
on grounds of nationality against nationals of any Mem
ber State in matters relating to the grant of conces
sions for the development of natural resources and
shall not grant concessions having the character of
general monopoly.114

3. Annual reports

187. Under the provisions of Article 88 of the
Charter, the Administering Authorities shall make an
annual report to the General Assembly on the admin
istration of each Trust Territory on the basis of the
questionnaire formulated by the Trusteeship CounciJ.11l1
Sections 3 and 4 of Part VI of this questionnaire deal
with natural resources and have some bearing on the
question of sovereignty over natural resources in the
Trust Territories. Sections VIII to XII of the statis
tical appendices request information on the area of land
held by indigenous and immigrant inhabitants respec
tively; alienation of land; and production of crops,
livestock, fisheries, forests, mineral resources, etc. The
annual reports on the administration of Trust Terri
tories must, to the extent that they cover the informa
tion requested, be considered as the main official source
material relating to land, land utilization and land
alienation.

4. Action taken by the General Assembly

188. In conformity with the provisions of the
Charter and of the Trusteeship Agreements, the Trus
teeship Council adopted several conclusions and recom
mendations on economic advancement in specified
Trust Territories, in general, and natural resources,
in particular.

189. In conformity with the resolutions of the Gen
eral Assemhlv1l6 and of the Trusteeship Council the
Trusteeship Council, after having established1l1 a Com
mittee on Rural Economic Development, adopted. with
some changes, three of the Committee's renorts1l8 con
taining complete studies of population. land utilization
and land svstem in the Territories concerned. \Vork
ing papers 'of the Committee contain very detailed in
formation on land and land alienation in all Trust
Terr:tories.1l9 Other important source material are
the reports of the Trusteeship Coun,=il to the General
Assemhlv (or to the Security Council with respect
to the Trust Territory of the Pacific Islands).

190. At its twenty-seventh session. the Trusteeship
Council dpcirled to disband its Committee on Rural
Economic Development; the Question dealt with bv the
Comm:ttee would henceforth be dealt with directly by
the Trusteeship CounciJ.120

n'Ruanrla-Urundi (Article 9).
115 T /1010 and Add.1.
1l<I GA resolutions 322 (IV); 438 (V); 561 (VI) and

1208 (XTT).
n'TC resolution 305 (VIII).
1111 Ruanrla-Urundi (T/1369), New Guinea (T/1399).
Ult T/ AC 36 Series.
... A/411l8, p. 21: T/PV,1146, pp. 57-60; T/PV.1171, p.87;

T/PV.l173, pp. 81-82.
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5. Action taken by the Trusteeship Council in
matters relating to natural wealth and re
sources and with respect to complaints of
infringements of related rights

191. According to Article 87 of the Charter the
General Assembly and, under its authority, the Trustee
ship Council, in carrying out their functions, may
consider reports submitted by the Administering Au
thority, accept and examine petitions, provide for
periodic visits and take these anJ other actions in
conformity with the terms of the Trusteeship Agree
ments. Under these Agreements, the Administering Au
thorities concerned undertook to collaborate with the
General Assembly and to discharge all their functions
as defined in Article 87 of the Charter.

192. The Trusteeship Council, after considering the
annual reports, petitions and reports of the Visiting
Missions, has adopted a number of recommendations,
observations and conclusions bearing on natural wealth
and resources in Trust Territories. Some of the more
important decisions of the Trusteeship Council are
summarized below.121

a,. RUANDA-URUNDI

193. The Trusteeship council has adopted a number
of decisions, recommendations and commendations
dealing with such topics as non-indigenous agricultural
settlement.122 suspension of concessions to non-indi
genous settlers,123 African credit facilities to increase
participation in wealth-producing factors,124 land recla
mation to reduce congestion,12Ci alienation of land,126
and customary land tenure and excess cattle stockS.127

194. At its twenty-sixth session, the Council noting
that basic reforms were needed in the land tenure svs
tem of the Trust Territory, expressed the hope that fhe
new representative bodies to be constituted in Ruanda
Urundi would give urgent consideration to these
problems.128

195. At its fifteenth session. the General Assemblv
adopted a resolution1211 by which it recommended that
the Administering Authority urgently request the
United Nations and the specialized agencies, under
the technical assistance programmes, to dispatch an
expert mission to study the problem of land tenure
and land utilization in Ruanda-Urundi, in co-operation
with the local authorities, with a view to determining
how far the present system was prejudicial to the Ter
ritory's social and economic development, and to recom
mend corrective measures.

196. At its twenty-seventh session, the Council was
informed by the Administering Authority that it wished
to contribute to a just and systematic reform of rights
of land tenure in Ruanda-Urundi, and to do so with
the co-ooeration of the specialized agencies of the
United Nations. However, it felt that, before an expert

121 A great number of recommendations, observations and
conclusions of the Council refer to participation of indigenous
inhabitants in the economic life of the Territory in general,
and, in particular, to agriculture, economic development plans,
diversification of economy, financial assistance. economic sur
veys, standard of living, co-operatives, marketing, etc.

us A/1306, p. 25.
1tS A/1R56, p. 66.
tu A/35Q:;. p. 64.
"" A/3R22, vol. II, p. 49.
1M A/4loo, p. 51.
mT/1538.
128 A/4404, o. 80.
1Sl GA resolution 1606 (XV), 21 Apr. 1961.



mission could usefully embark on a study of land
tenure problems it was essential that the local author
ities should be established beyond question. Moreover,
if such a mission were to arrive in Ruanda-Urundi
when two other United Nations missions were there
and were occupying the full attention of the indigenous
population as the agents of the Administration, it must
inevitably encounter serious difficulties in carrying out
its task. For those reasons, the Administering Au
thority had not yet requested that the mission provided
for under resolution 1606(XV) should come to the
Territory, but would do so as soon as circumstances
permitted.13o

b. NEW GUINEA

i. Land qllesti01IS

197. On a number of occasions between 1948 and
1959 the Council expressed concern with regard to
the protection of rights to land of the indigenous in
habitants, covering such topics as legal protection of
indigenous landowners,l31 purchase and alienation of
indigenous land,132 developing shortages of land and a
change from customary tenure to individual holdings.133

198. In 1960, the Council was informed that after
a close study, over a considerable period of time, of
customary systems of indigenous land holding and
problems involved in their reform, a number of broad
principles had been laid down as a basis of policy.
The most important decision with regard to land tenure
in the Territory was the following:

(a) The ultimate and long-term objective was to introduce
throughout the Territory a single system of land-holding
regulated by the Territorial Government by statute, administer
ed by the Department of Lands of the Territorial Government,
and providing for secure individual registered titles after the
pattern of the Australian system;

(b) Only the Territorial Government (i.e. the Adminis
tration working through the Department of Lands and the
Registrar of Titles) might issue and register land titles;

(c) Land subject to native custom remained subject to native
custom only until it was taken out of custom either by
acquisition b~' the Administration or by a process, to be provid
ed for by ordinance of the Territory, of conversion of title
to an individual registered title ;

(d) Upon either acquisition or conversion of title, com
pensation was to be provided in respect of extinction of rights
under native custom;

(e) Land held under native custom might not be acquired
outside of native custom by other than the Administration;

(f) For the time being, land might not be acquired by the
Administration unless the indigenous owners were willing to
sell and in the opinion of the Administration the land was
not required by them; and conversion of title from native
custom to individual registered title might take place only
if the majority of those interested in the land under native
custom consented to conversion and the method of conversion;

(g) The services of l\ative Land Commissioners were to be
used as a first priority on investigations into claims by the
Administration that land was ownerless and might therefore be
declared Administration land; on investigation into the native
custom of land proposed to be acquired by the Administration;
on settlement of disputes about the ownership of land held under
native custom, and, when legislative provision had been made,
on investigations into the rights held under native custom in
land proposed to be converted to individual-registered title.
The aim was that all the time of the Commissioners should
be taken up with this work. To the extent that at any time

... A/4818, pp. 31-32.
U1 A/603. pp. li-18.
:IZI A/2150, p. 2i8; A/31iO, p. 309.
,.. A/4100, p. 144.

it was not, the Commissioners should continue investigations
into the holding of land under native custom; the results of
such investigations were to be recorded for use in connexion
with future acquisitions or conversions of title, but were no
longer to be registered.

199. The council's recommendations and conclusions
covered the following points:

The Council welcomed the outline of principles of the
Administering Authority (set forth above) and stressed the
importance of adequate indigenous representation on the Land
Development Board.

It also expressed concern with the questions of population
pressure and land shortages, and urged the Administering
Authority to use great care in the matter of acquisition of land
and its leasing to non-indigenous persons; in its view, the
Administering Authority should also consider a reduction in
the maximum ninety-nine years period of agricultural lease.la<

200. At its twenty-seventh session, !he Cou~cil
adopted conclusions and recommendatlOns whIch
covered the following points:

The Council noted that the Administering Authority was
preparing plans for bringing all land in the Territory under
a single system of landholding, and that the legal and othe.r
implications of such plans were being i.nvestig~ted. The CounCIl
wished to be informed of these plans ID detaIl as soon as pos
sible as a solution of the problems resulting from customary
land 'tenure in the context of a growing economy based primari
lyon agriculture remained urgent.

It was also necessary, in the Council's view, that the maximum
support of the indigenous people for plans .and policies o~ land
reform should be obtained to ensure theIr successful Imple
mentation. This could best be done by the close association of
the representatives of the indigenous people with the preparation
and implementation of such plans and policies.

The Council was also of the opinion that the Administering
Authority should take steps, as recommended by the Council
at its twenty-sixth session, to associate the indigenous inhabit
ants in discussions of land policy at local government council
and district levels as well as at the centre.

In view of the importance of ensuring the maximum popular
support for all policies relating to land, the Council regretted
that the Administering Authority had not as yet granted any
representation to New Guineans on the Land Development
Board, which \\'3.S recommended by the Council at its twenty
sixth session.

It appeared from the report of the Administering Authority
that during the year under review a further 8,215 acres of land
were acquirer! by the Administration and that 11,004 were
given out in leases, of which i,i29 acres were leased to expa
triate firms an'1 indivi-1uals, 1,4i2 acres to foreiQ"n missions
and onlv 538 acres to Xew Guineans. \Vhile recognizing that
the acq~isition of some land for public purposes or the leasing
thereof for similar purposes might be necessary, the Council
viewed with some concern the continued leasing of large areas
of land to exratriates. The Council wished to urge, once again,
that the utmost care was exercised in this matter in order to
avoid creating serious problems for the future. As recommend
ed by the Council earlier, suitable reduction in the period for
which the Administering A uthority granted lea<es, namely
ninety-nine years, should be given urgent consideration.

The Council was also of the view that the leases of Adminis
tration-owned land should be given by preference to New
Guineans, local government councils and particularly to indige
nous co-operatives, which should be organized and encouraged
to undertake cultivation of cash crops on a large scale with
the help of modem methods and techniques. While avoiding
wasteful fragmentation of land, this might also encourage the
co-operath'e and more productive exploitation of the lands now
held under customary tenure.1JIl

1U A./4404, pp. 138-139.
".. A/4818, p. 51,
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ii. 0 ther natural resources

201. With respect to other natural resources, the
Council has, on various occasions, adopted recom
mendations and conclusions bearing, among others on
such matters as indigenous participation in natural
resources development,136 the provision of skills and
capital for such development,t3T the role of European
controlled industry,138 economic planning and the role
of the indigenous people.131l

202. The Administering Authority stated that in
vestigation were being made with a view to establish
ing a comprehensive plan for the integrated develop
ment of the Territory's economy; surveys of resources
were bein~ continued; and financial and technical help
from the United Nations would be sought if considered
to be in the interest of the indigenous inhabitants.

203. On a number of occasions in 1952 and 1954
the Council also took up the question of increasing the
return to the territory in royalties from gold or tax
revenues.140

C. NAURU

204. Nauru's sole export industry is the mining of
phosphates, and on several occasions the Council has
expressed its concern with the question of indigenous
participation in various aspects of the industry, with
special reference to the royalty rates paid to the
Nauruans by the British Phosphate Commissioners.HI

205. In view of the e."pected exhaustion of the
phosphate deposits in about 40 years, the Council has
also made a number of recommendations on a possible
resettlement of the Nauruan population elsewhere.H2

d. TRUST TERRITORY OF THE PACIFIC ISLANDS

206. Customary forms of land tenure, which vary
from place to place, prevail throughout the Territory.
A handbook on customary land tenure designed to
serve as a preliminary guide for use of administrative
and judicial personnel was published in 1959.

207. Land holdings by non-indigenous persons were
small and dated from previous administrations. Such
alienation was now prohibited under the Trust Ter
ritory Code.143

208. The previous administrations of the Territory
had claimed as public domain all lands not then in
actual use by the islanders and had also acquired title
to various parcels of land, such title being considered
to have devolved upon the current Administration. Ac
cording to the Administering Authority, some of this
land has been or ,,,ill be returned to original owners
to rectify inequities and other areas released to new
potential owners under the settlement system known
as homesteading. Other lands again are being reserved
to accommodate future population increases. The in-

* Information provided by the Government of Belgium. The
legislation set forth here also applied to the Congo (Leopold
ville) prior to its attainment of independence. For transitional
provisions applicable in the Republic of the Congo, see section
A, paras. 31-39 above.

118 A/933, p. 65.
13: A/1306, p. 124; A/1856, p. 248.
1>8 A/2l50, p. 276.
110 A/2427, p. 95.
140 A/2l50, p. 278; A/2680, p. 255.
'Ut A/933, p. 77: A/2680, pp. 271-272; A/3822, vo1. I, p. 99;

A/4l00, pp. 160-161.
Id A/4404, p. 149; A/4818, p. 62.
... S/4890, p. 51.
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habitants in general desire the return of land to the
original owners. Claims 0 f this kind, and also in respect
of land acquired for military and administration pur
poses have in fact created a land problem which has
for some time occupied the attention of the Trusteeship
Council.1H

209. In 1960 and 1961, the Council was also con
cerned with claims for compensation for use of land
by the Administering Authority on Kwajalein and
Majuro Atolls and with the question of land classified
as public domain, topics also covered by the Visiting
Mission to the Territory (1961).145

210. At its twenty-seventh session the Council
adopted a recommendation that full information con
cerning all public domain land, including plans for its
future use, should be made available to the people,
and that all private claims against public domain land
should be settled with the utmost speed. If a satisfactory
solution of the Kwajalein and Majuro land claims was
not arrived at in the very near future, the amount and
modalities of compensation payments should be deter
mined by arbitration.H6

6. Resources legislation and factual economic
data with respect to selected Trust Territories

a. RUANDA-URUNDI

t. Legislative infortll.(lti01~*

(1) Mining

211. The Decree of 24 September 1937, as amended,
constitutes the ordinary mining legislation in force in
Ruanda-Urundi. Its principal provisions are sum
marized below.

Ownership of mines is distinct from that of the soil, and
mines are vested in the Territory.

Mining concessions are granted by the territorial Adminis
tration or its agents, either under agreement or under licence.
The agreements system applies in areas not open to public
exploration and to special types of exploration, while the licens
ing system applies only to areas opened to public exploration
by decree.

Under the agreements system, the parties determine, inter
alia, the area of exploration, the conditions governing any
eventual exploitation, and the fees and royalties payable to
the grantor of the concession.

Both systems provide for a grant or rights in three phases:
(1) a general exploration right [general licence]; (2) an
exclusive exploration right [special licence]; and (3) an
exploitation right [exploitation licence]' These rights derive
from each other; i.e., a general exploration right is a prerequi
site for obtaining an exclusive right, and so on.

The initial (general) right may be granted to individuals
immatriculated in the Territory, i.e., listed in the population
register; to prospectors acting on behalf of the applicant
provided that such prospectors are themselves immatriculated
and that approval is obtained from the grantor of the conces
sion; and to corporate bodies established under local law, or
Belgian or foreign companies established in Ruanda-Urandi.
In practice, establishment requirements cover the filing of the
articles of association with the appropriate court with jurisdic
tion over the place where the company's head office or branch
is located.

(2) Lalld tmure

212. The land tS divided into the following three
categories:

'" 5/3636, pp. 47 and 48, S/4380, p. 31.
''"T/RES.2063 (XXVI) .
1&8 S/4890, pp. 51-53.



1. Indigenous land;
2. Registered land; and
3. State land consisting of (a) land comprised in the
public domai~; and (b) land comprised in the private
domain.

Indigenous land
The legislation grants Africans exclusive disposal of land

which they occupy. Fallow land is placed in the same category
as occupied land. Furthermore, Africans may exercise certain
customary rights of use, such as hunting, fishing and wood
cutting, but the exercise of these rights does not imply exclusive
ownership of the land. The State may dispose of land that
is merely encumbered with such rights, which are said to be
sui generis, but subject to the condition that the purchasers
respect the special rights of use. Indigenous inhabitants enjoy
the use of their land in conformity with custom and subject
to the authority of their chiefs.

Under the terms of article 13 of the Decree of 31 May 1934,
as amended, the Administration alone is empowered to conclude
contracts with indigenous inhabitants for the acquisition or
occupation of part of their land or for the transfer of their
rights in respect of non-State land. The State itself will dispose
of land and rights transferred to i.t in this manner.

In order to take effect, contracts concluded between the
State and indigenous inhabitants must satisfy two requirements:
(1) they must ha\'e been drawn up in duly certified form,
in accordance with a procedure established by order of the
executive authority; and (2) they must have been approved by
the Administration.uT

Registered land
Registered land comprises the private property of non

indigenous persons or of immatriculated indigenous persons
who are subject to civil law. The system of tenure for this
land is laid down in Book II of the Congolese Civil Code.

Private ownership of the soil may not be legally established
otherwise than by a certificate of registration of title recognized
or granted by the Administration. Apart from encumbrances
resulting from statutory servitudes and indigenous rights, the

nature of the ownership is that stated in the certificate. The
certificate constitutes binding evidence, and tbe ownership right
defined therein is unassailable. The certificate provides absolute
ly assured proof of ownership. The Congolese Civil Code
does not recognize the validity of any transfer effected solely
by contract. The transfer of immovable property is only binding,
both as between the parties to a contract and as regards third
parties, upon registration.

State land
Land comprised ill the public dOlllail1 is land which is set

aside for public use or service. Such land may not be the
object of a commercial transaction until such time as its
utilization for public purposes is duly declared terminated. It
is inalienable and impre:scriptible. The State may, however,
grant some land of this type under concession on a temporary
basis, as, for example, by granting concessions for waterfalls.

Land comprised in the private domain of the State includes
all land other than that forming part of the public domain,
that encumbered with ownership rights or that occupied by
indigenous inhahitants. The laws governing land tenure regard
unoccupied land as within the private domain of the State,
on the principle that all ownerless property belongs to the
State.

ii. Factual eCOllomic data.

(1) Milling

213. According to the latest annual report of the
Administering Authority for 1960148 the known mineral
resources in the Territory include gold, cassiterite,
wolfram. columbo-tantalite often associated with cas
siterite, bastnasite, mica, feldspar, spodumene and am
blygonite, kyanite, beryl, monazite and bismuth, as
well as calcareous deposits.

214. The minerals worked by mining companies and
settlers are gold. cassiterite, columbo-tantalite, wolfram.
bastnasite, amblygonite, beryl, and the m!neral.s a?so
ciated with cassiterite (columbite, tantaltte, tItamum
and sillimanite).

Table IV-21
Ruanda-Urnndi: Tonnage and value of mineral production"·

Unit Companies

a 50 Congolese francs =$1.

Pure gold kg
Cassiterite ton
Tantalo-eolumbite ton
\Volframite ton
Amblygonite . . . . . . .. ton
Bastnasite ton
Beryl ton

TOTALS Unit

47.3
1,667.3

46.7
40.6

2,331.5

281.3

4.414.7

Individual
sC'tt/crs

1.4
87.7
lA

381.3

471.8

Av,rage Total value
valu, of (Congol,se

Total produclion francs)"

48.7 56,078 2,731,000
l,i550 80,000 140,407.000

48.1 115,480 5.543,000
4219 70,000 29,538,000

2,331.5 4.400 10,492,000

281.3 17,198 4,838,000

4,836.5 193,549,000

Ruanda·Urnndi: Number of licencC5 issued

To To To
31 Dec-,"ber 31 Decrmber 31 DeCo'mbN'

1958 1959 1960

(1) General prospecting licences. As of 31/12/59, only
two general prospecting licences remained in effect

(2) Exclusive prospecting licences for mining tracts ....
246
537

247
538

UT The land tenure legislation of Ruanda-Urundi was modified
by the Decree of 11 July 1960. which (l) transferred the
powers of the Administration to the Government of Ruanda
and the Government of Urundi, then in the course of being
established, and to the municipalities; (2) made new provisions
for the investigation of customary ri!!"hts anrl their tran"fer;
and (3) provided a possibility for the acquisition of individual
title to land on the part of those having customary land rights.
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(2) Land
(a) Land distribllti01l150

215. The aboriginal inhabitants, the pygmoid Batwa,
who were forest dwellers with a hunting-gathering

1<8 Annual report for 1960, T/1583, pp. 153-157.
111 [bid.. p. 452. I
un A/3822, vol. I, p. 19 (Report of the Committee on Rura

Economic Development).



of land for food production. The shortage of land was
further aggravated by the system of shifting cultiva
tion traditionally practised by the Bahutu, mainly on
the steeper slopes in the central plateau highlands.

(b) Land I/tili.=atio1l 151

218. The 54.172 square kilometres of land of the
Territory may, for land utilization purposes, be clas
sified as follows:

54,172 100.00

219. The latest statistical data show the following
distribution of land by uses and categories of land
holders :152

1A1 A/3822, vol. T, pp. 17 and 19; Report of the Committee OIl
Rural Economic Dt:1.1etopment, T /1369; Report of the Govern
fIlCHt of Belgil/fIl on RI/anda-Urundi for 1960, p. 111 and
statistical appendices, pp. 439-54, Doc. T/1583.=Annual report for 1960, p. 439.

economy, granted concessions to later agricultural colo
nizers, the Bahutu, to clear forest areas for food pro
duction. No rights over unoccupied lands were involved
and, when the pastoral Batutsi SUbsequently infiltrated
the area, they took possession of the large areas of
idle savannah lands for pasture purposes. Cattle oc
cupied a privileged position in Batutsi culture and were
not raised primarily for subsistence or economic reasons.

216. In order to obtain cattle, the Bahutu COIl

tracted their services to the Batutsi and a complicated
relationship arose which bound not only the original
Bahutu but also their descendants in a feudal arrange
ment. with the Batutsi as the aristocracy and Bahutu
as their dependants.

217. The Bami, the paramoullt chiefs of the two
divisions of the Territory eventually exercised absolute
right of property over all land. The Bahutu became
essentially tenants-at-will, being granted only usufruc
tuary rights over the minimum land for subsistence
purposes. The best lands were retained for pasture
purposes and were distributed annually to the cattle
raisers. Men and cattle increasingly competed for the
land as both populations increased. Famines among
the Bahutu, who represented 90 per cent of the total
population, were not uncommon when climatic concIi
tions were unfavourable because of their limited supply

Forest .
\Voodlands ..•.....................
Pastures .
Arable iands ...........•..........
Mining lands .
Reserves and Parks ...............•
\Vaste land .
Lakes .....•..•....................

Sq. km.
1,550

675
17,325
21,190

85
2,825
6,902
3,620

Perceflt

2.86
1.25

31.98
39.12
0.16
5.21

12.74
6.68

Table IV-22
Ruanda·Umndi: Use of land (properties and leased areas larger than 10 hectares)

(Hectares)

Ind"s- Unclllti- Land Percent':!e
Temporari'1 trial 'Voted Permanellt "nfit of la"

fallow a" sllrllb f"tile postllre Reforesta- for Totals by arca of
Category arable lands "aI's land land tion land farming category terrilory

(I) Indigenous inhabitants 2,036,700 70,434 1,730,020 61,853 686,500 4,585,507 84.65
(H) Companies and

associations:
(a) Belgian ......... 594 813 909 631 347 242 3,536
(b) European, other

than Belgian ....
(c) Asian ........... 50 50

TOTALS 644 813 909 631 347 242 3,586 0.06

(TIl) Religious missions ... 940 130 524 384 969 1,035 3,982 0.07
(IV) Government ......... (694) 290 350 251 2,350 227 4,162 0.09
(V) Belgian nationals .... 2,674 2,152 327 948 1,646 1,892 9,639 0.17

(VI) Alipns:
(a) Europeans ...... 491 355 154 137 250 223 1,610
(b) Asians .......... 318 32 69 52 65 34 570

TOTALS 809 387 223 189 315 257 2,180 0.04

GRAND TOTALS 2,042,461 74.206 2,333 1,732,423 67.430 690,153 4,609,056 85.08

Note: Perennial plants such as pyrothium, geranium, etc., have been classified as industrial shrub crops.

220. Following are the most recent data for the utilization of land as included
in the last annual report of the Administering Authority for 1960 :153

Indigenolls l\ToJt-indigcn01u

Prodllctioll Valllc ill Prodllction Vallle in
Area in tOUJ R.U. francs Area in ton,s R.U. francs

Subsistence crops 1,302,588 5,617,314 8,311,584.200 770 2,405 7,200.000
Cash crops 70.434 32,940.5 718,245,300 3,329 1,231.1 37,325,000

221. The Committee on Rural Economic Develop
ment which prepared its report in 1958154 specified that
the total area of owned and leased land in the Terri-

,... Report for the year 1960, T/1583, p. 440.
""T/1369.
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tory amounts to 3.638.271 hectares, or 67.14 per cent
of the total area of the Territory; it is estimated that
the indig-enous inhabitants hold in customary tenure
some 3.6 million hectares, or 66.45 per cent of the total
area of the Territory. The remainder, 0.69 per cent,



Rllallda-Urrmdi: Olltpllt and exports of selected crops,
average 1955-1957'""
(Thousands of tOIlS)

to suffer further deterioration. In the Imbo paysannat}
distribution of land is on the basis of 4 hectares per
family.

]M From: Economic SlIrvey of Africa Since 1950, United
Nations Publication, Sales No.: 59.ILK.l, table I-VII, pp.
21-24.

lM Annual report for 1960, op. cit., p. 439.

Hi. Land aliellatioll

223. The latest statistical data on the alienation of
land included in the 1960 annual report are as
follows :156

ErportsOutput

136
203

18
34&

1,892
1,568

Commodity

:Maize .
Sorghum .
Coffee beans .
Palm oil .
Cassava .
Sweet potatoes, yams .........•........

&1954.

is owned or leased by the Government, religious mis
~io~s,. societies and associations and non-indigenous
mdlVlduals. Of the area held by the indigenous in
habitants, it is estimated that 1,492,500 hectares re
present cultivate land, 2,052,006 hectares, permanent
pasture land and 55,494 woodland. Of the cultivable
area, it was estimated in 1956 that some 1,406,275
hectares, or 73 per cent, were in actual use, the remain
ing 27 per cent being presumably in temporary fallow.
No statistics are available for the utilization of the
permanent pasture land, but it is to be noted that the
~stim~ted total pasture land held by the indigenous
mhabItants exceeds the figure of 17,539 square kilo
metres given as pasture land for the Territory as a
whole.

222. It was estimated by the Administering Au
thority that each family has an average of 2.88 hectares
ava!lable f<;>r cultivation. In the densely populated
regIOns, thIS average may fall to 1.5 hectares. The
!,-dministering. Authority also estimates that, depend
mg on the regIOn, between 2 to 5 hectares of cultivable
la~d per family is required for subsistence purposes
WIth present methods of cultivation if the land is not

Table IV-23
Ruanda-Urundi: Land alienation (only properties over IOhcctares are

included in this table)
(Hectares)

Temp'1J-
rarlly

UnC1<lti. Pennon- Landfallow I"dllst. Re-
and rial voted ellt foresta- un/it Totals

arable shrllb fertile pasture tion for by
Category lands crops land land land farming category

(a) Companies and associa-
tions:
(1) Belgian ........... 594 285 861 544 177 75 2,536
(2) Foreign ..........

(b) Religious missions ... 940 130 524 384 969 1,017 3,964
(c) Belgian nationals ..... 666 689 212 310 469 310 2,656
(d) Aliens:

(1) Europeans ....... 113 60 58 31 64 71 397
(2) Asians .......... 13 34 47

-- -- --
TOTALS 113 60 71 31 64 105 444

-- -- -(e) Government .......... 694 47 350 255 227 1,573
-- -- --

GENERAL TOTALS 3,007 1,211 2,018 1,524 1,679 1.734 11,173

Note: Perennial plants such as pyrothium, geranium, etc., have been classified as industrial
shrub crops.

1lnT/1369.

224. The Committee on Rural Economic Develop
ment which prepared its report in 1958157 specified that
land owned and leased by non-indigenous inhabitants
totalled 21,851 hectares and Government-occupied land
16,420 hectares. Alienated land (freehold) totalled
12,612 hectares at the end of 1956. Tempqrary or per
manent alienation of land for agricultural or pastoral
purposes is only authorized in the public interest for
educational or economic reasons and for soil or water
conservation. It is the policy that transfers or conces
sions of land for residential, industrial or commercial
purposes shall not e.xceed five hectares.

225. The Administration has reported that there
are no economic or social problems arising out of the
alienation of land to non-indig-enous persons and that
the total area of alienated land amounts to only about
0.7 per cent of the area of the Territory.

226. Custom is developing towards the recognition
of an individual right of ownership, but the Adminis
tration does not consider that the customary system of
occupation can at present be replaced by the non
customary legal system.

b. NEW GUINEA158

i. Lalld legislation

227. Lands in the Territory are classified as Ca)
native-owned lands; (b) freehold lands; (c) Admin
istration land, including land leased to indigenous and
non-indigenous inhabitants; and (d) ownerless land.
Native owned land is defined as land which is owned
or possessed by an indigenous person or community

158 A/3822, pp. 26-28 and Report of the Rllral Economic Com
mittee, T/1399. Report of the Government of Australia on the
Administration of the Territory of Ne-UJ Guilua. 1958-59, T/
1514, pp. 58-85 and Statistical Appendices, pp. 179-186.
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TOTAL 59,520,000

ApriclIltllral leases
Rabaul Xative Local Government Council 1,000
Vunamami Xath'e Local Government Council ..•. 390
Amhenob Native Local Government Council...... 670
Individual Indigenous Inhabitants ...........•... 495
Special leases
Various Xative Local Government Councils in New

Britain, ~fadang and Eastern Highlands Districts 35

". For further details, see the annual report of the Admin
istering Authority for the year 1959-60, pp. 58 et seq.

100 Report for 1959-1960, p. 62.
181 Annual Report for the Year 1959-60, p. 61.

land unless that land is found, on detailed investiga
tion, to be ownerless, or the consent of the owners
has been freely obtained by the Administration. The
procedures with regard to the alienation of native
owned land are designed to protect the land needs of
the indigenous community both in the present and
foreseeable future. An investigation is made t.o deter
mine the following factors:

Ownership according to native custom; the arable area
owned by the community; the population trends; the sub
sistence pattern; the effect of the introduction of new foods,
cash-cropping and improved agricultural techniques; ecological
factors; and probably future development based on improved
land utilization and management.

518.490
865,234

1,383,724 1,383,724

Unalienated land .
Alienated:

Freehold land .
Administration .

Land may be acquired compulsorily from indigenous
owners only for specified public purposes, including
defence. The land price offered by the Administration
for land acquired from native owners is based on its
potential accessibility and distance from markets. No
land is transferred by the Administration to the use
of non-indigenous lessees unless the whole area has
been surveyed and, if necessary, sufficient land placed
in reserve to provide for the present and conceivable
future needs of the indigenous population of the area.

233. The Land Ordinance159 provides that land
which has never been alienated by the Administration
and of which there appears to be no owner may be
declared to be Administration land. A total of some
39,000 acres had been so acquired by the Administra
tion under this provision. None was so declared during
1956-57.

234. Of the total area of 59,520,000 acres, some
1,383,724 acres, or a little more than 2.3 per cent, had
been alienated as at 30 June 1957, as follows:

ACf'eI ACf'~J

58,136,276

235. According to the annual report of the Admin
istering Authority for 1959-60,160 the amount of land
acquired by the Administration during the past five
years was:

y ~ar Total acrtag~
1955-56 41,460
1956-57 113,300
1957-58 .......................................•. 13.458
1958-59 7,669
1959-60 8,215

236. A total of 2.619 acres of land previously
alienated had been leased to individual indigenous in
habitants or corporate bodies controlled by indigenous
persons as follows :lG1

by virtue of rights of a proprietary or possessory kind
which belong to that individual or community and arise
from, and are regulated by, indigenous custom.

228. There is great variation in the nature of cus
tomary land ownership throughout the Territory. Land
used for gardening is, in some places, individually
owned and in others, group-owned, while in some
communities, individually-owned and group-owned
garden land may be found side by side. In most areas,
superior rights remain vested in the group, individuals
enjoying limited rights of use by virtue of birth. Details
of inheritance systems vary greatly, involving, in some
cases, patrilineal, and in others matrilineal or bilineal
inheritance. The system of succession to land rights
normally remains rigid until the group becomes in
volved in a cash economy, when the whole situation
tends to become progressively more fluid and confused.
Once cash cropping has become firmly established,
land use rights-which in societies not on a cash
economy are normally clearly demarcated from residual
land ownership-also tend to become rapidly modified,
with a gradual swing towards individualism. The Ad
ministering Authority has reported that, while the ac
quisition of rights through purchase appears to have
been unusual in the past, this practice is at present an
established custom in some localities and appears to
be increasing in those localities in which it exists.
Individual ownership is also involved in the sub-leases
of the Vudal settlement sponsored by the Rabaul Native
Local Government Council.

229. All unalienated land is regarded as native
owned until it has been demonstrated, by prescribed
procedures, that it is unoccupied and unclaimed. Provi
sions for the investigation and recording of indigenous
rights and interest in land and the establishment of a
register of indigenous-owned land are contained in the
Native Land Registration Ordinance, which is admin
istered by the Native Lands Commission. The Ad
ministering Authority has reported that the policy is
first to complete registration of land in those districts
where the main agricultural development has taken
place, i.e., New Britain and New Ireland and in the
densely populated areas of the Highlands.

230. The Native Lands Commission is empowered
to inquire into and determine what land in each district
is the rightful and hereditary property of natives or
native communities by customary right, and the shares
in which the land is owned. Lands so dealt with by the
Commission are registered, but the title is deemed to
be presumptive and subject to amendment during a
period of five years after which. if it has not been
amended, it becomes absolute. Land so registered may
not be mortgaged or charged and dealings in such lands
are subiect to certification bv the District Commis
sioner. This procedure is clos"ely related to the deter
mination of areas of land available for alienation but
no precise information is available as to the extent to
which native-owned lands have been registered.

231. Freehold land was largely acquired before the
First \Vorld \Yar and. although the Land Ordinance
orovides for the grantin<r of land in a fee simple. it
is the policy of the Administration to grant only lease
hold tenure. usually on the basis of a 99-year lease for
agricultural purposes and on the basis of a 3D-year
lease for pastoral purposes.

232. No land can be alienated from the possession
(If indigenous owners except to the Administration, and
th(> Administration in no case assumes title to any
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Leases in towns Total acres
64 leases ....•..••...••••••••••••••••••••••...•.• 24
Business leases
13 leases by indigenous societies ..•.....•.•....• 5

237. According to the annual report for 1959-60
of the Administering Authority, the following were the
figures for: (1) Land tenure at 30 June 1960; (2)

land held under lease at 30 June 1960; (3) leases
granted during 1959-60; (4) leases granted during
1959-60 to Indigenes and others; and (5) holdings of
alienated land of one acre or more used for agricultural
or pastoral purposes in each district at 31 March
1960.162

let Ibid., pp. 208.210.

La/Id tenure at 30 June, 1960

Acrt3

59,520,000
541,253

Acres

329,974"
26,936

537,666

Tenur~-----------------------Tcmi area of New Guinea .
Fro:ehold land owned by non-indigenous persons ..•...
Administration Land-

(i) Leases under Land Ordinance .
(ii) Native re"erves •.•..............•..............

(iii) Other (including land reserved forputlic purposes
and land available for leasing) .

894,576

Unalienated Land .

1,435,829

58,084,171

"Includes 2,619 acres leased to indigenous persons.

Land 1Ield mlder lease at 30 June, 1960

Cl0$3 of ICO$t Number of leO$c3 Area in acres

A~~ltural ..................................•.....•......
DaIrYIng ••....•......••.................................•.
Pastoral •..•............•.........•..........•....•.....•.
Residence and business ...........•..•......•..............
Special •••.......•.................................•......
Mission .•......•..•...•..............•........•.........•.
Long period leases frohl the German regime .

TOTAL

828
6

17
2.345

327
741
104

4,368

223,351
1,300

85,907
1.649
9,367
3,885
4,515

329,974

Leases gral'fl'd during 1959-60
(Areas in acres)

Cl0$3 of least

Agricultural .
Pastoral ...............•........................•....•....
Residence and Business .
Special" .
Special Leases to Missions· .
Missions· .
Administration Purposesd

•••••••••••••••••••••••••••••••••

TOTAL

Total

No. Arta

49 6,783
1 270

144 54
67 1,160
27 1,328
41 144
84 1,265-- -383 11,004

"A special lease is designed to enable the Land Board to lay down particular conditions
the nature of which are specified in Section 50 of the Land Ordinance.

• Speciat mission leases are granted to missions under Section 50 of the Land Ordinance.
• lHssion leases are granted under Section 46 of the Land Ordinance.
d Leases for Administration purposes are really reservations for Administration purposes

for schools, etc.

Leases granted dllrillg 1959-60 to indigenes and others
(Areas in acres)

Indigtfle$ N on-indigcnes

Required for
admini.rtration

purposes Total

Cl0$3 of ItO$t Number Area Number Arca Number Area Number Arta

33 495 16 6,288 2 256
1 270

24 8 90 4-) 40 43
14 35 53 1,125 42 966

Number Area

" 11, "-see footnotes ", 11, • for table above.
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Holdings of alienated laud of 1 acre or more used for Agricultural or pastoral purposes in each district at 31 March, 1960

Land tenure Land utili:ation

Land under
Ow,.,d by Alienated Total cro/> Other Balance

Arca of Number of admimslra- in fee ar~a 0; e.rtluding Established cleared ut
Distrid district holdings' Iron simple holdings retired pastures land holdIngs

AcreJ AcreJ Acres Acres Acres Acres Acres Acres
Western Highlands .......... 6,144,000 66 29,636 1,301 30.937 3,568 2,459 2,559 22,m
Eastern Highlands .......... 4,416,000 72 16,592 1.741 18,333 4,444 682 2,105 11,102
Sepik ....................... 19.328,000 21 1,2iO 19.553 20.823 2,350 71 2,204 16,198
Madang ..................... 6.912.000 69 31,979 58,177 90,156 34,010 260 7,150 48.736
l.forobe ....................... 8,128,000 76 74,929 8,390 83,319 9,834 1,459 3,179 68,847
New Britain ................. 9,024.000 176 56.395 142,601 198,996 80,306 180 8,878 109,632
Kew Ireland ................. 2,432,000 137 40,862 67,276 108.138 60,794 69 6,768 40.507
Bougainville ................. 2,624,000 73 18,114 41,641 59,755 30,328 88 1,757 27,582
),fanus ...................... 512,000 23 2,558 15,988 18.546 9,880 57 1,897 6.712

TOTAL 59,520.000 713 272,335 356,668 629,003 235,514 5,325 36.497 351,667

• \Vr."re two or more holdings are operated conjointly they are enumerated as a single holding.

• It is difficult to estimate the total area being utilized by
the indigenous population for subsistence agriculture. Prac
ticallv all of the 1,297.174 indigenous population praJ:tise shift
ing cultivation subsistence agriculture. On a conservative esti
mate of 1/6th of an acre per head of population in use
annually, with an average seven-year fallow cycle, the total
area utilized for the subsistence needs of the present indigenous
population may be estimated to be in the vicinity of 1.5 million
acres.

b Derived from annual report for 1956-1957, appendix VIII,
p. 174.

• All licences are at present held by non-indigenous persons.
d AI:enated lands which are held by the Administration for

use of the indigenes on a more or less customary basis.

iii. Mi1ling legislation

241. The laws in operation governing mmmg are
the ~fining Ordinance 1928-1958, the Mines and Works
Regulation Odinance 1935-1956, the Petroleum (Pros
pecting and ~fining) Ordinance 1951-1958. and the
Mining Development Ordinance 1955. as well as regula
tions under thpse ordinances. The ~fining Orr!inance
governs prospectinQ' and minim! for minerals generally.
including the granting of mining rights and speci~ed
mining tenements, ancl nrovides also for the registra
tion of agreements and the payment of royalty and

;:. La1ld distribution alld lttilization
238. New Guinea has a total area of 59,520,000

acres, of which, at 30 June 1960, 58,084.171 acres were
classified as unalienated land. Land held under freehold
titles amounted to 541,253 acres, these grants originally
having been made before the First \Vorld \Var. The
remainder, 896,576 acres were classified as Admin
istration land. Land on lease totalled 329,974 acres,
of which 2.619 acres were held by indigenous persons.
Native Reserves stood at 26.936 acres, and 537.666
acres of other land, including that reserved for public
purposes and land available for leasing, were held by
the Administration. New leases granted during 1959
1960 amounted to 11,004 acres. Indigenously owned
land may not be alienated except to the Administra
tion, which may buy land only after establishing that
the owners were willing to sell and that the land would
not be needed by the indigenous people in the fore
seeable future. It may also acquire land by proclama
tion after establishing that it was ownerless. The land
ordinance made provision for the e;ranting of land in
fee simple, but it was the policy of the Administration
to grant only leasehold tenures.

239. The Administering Authority stated that cus
tomary forms of land tenure did not provide a satis
factory basis for advanced economic development. It
had adopted a number of broad principles as the ba~is

of its land policy. Among these, the long-term and
ultimate objective was to introduce throughout the
Territory a single system of land holding requlated by
the territorial Government by statute, administered by
the Department of Lands. Surveys and ~Iines of the
territorial Government, and providing for secure indi
vidual registered titles after the pattern of the Aus
tralian system. Plans for gh'ing effect to these prin
ciples " re being worked out in detail, and in their
implementation there was to be no lessening of respect
for indigenous ownership of land. The steps being
taken were designed to facilitate the better use of the
available land by the indi~enous people and the more
orderiy handling of all land transactions. and to promote
generalh' the more effective use of the natural resources
of the Territory.163

240. According to the report of the COlT .~1 •. 'ee on
Rural Economic Development of the Trust T.::Y", :tories
prepared in 1958.1fH the exploitation of natural re
sources by the indigenous and non-indigenous popula
tion respectively shows the following distribution:

1111.\ /4R18, pry. 50-51.
"" TCOR, Z2nd session, Annexes, a.i. 9, T /1399, para. 11.

Total land areas .
Total forested area .....•.........
Agricftlture
(i) Indigenous farming:

Subsistence production
Commercial production .

(H) Non-indigenous farming (606
holdings in use):
Under crops ............•....
Established pastures .
Cleared only .
Non-utilized remainder of hold-
ings .

Forestry
Exploited under licence' .

Mi/li/lg
Indigenous claims and leases .
Xon-indigenous .

Otlll!r Administratioll lalld
For forestry purposes .
For public purposes and leasing ..
Xative reserve landsd

.

ApproXimate total utilized area (alien
ated, leased or otherwise in use) ...

AcreJ To/al
59,520,000
42,000,000

1,500,000'
61,000 61,000b

230,450
3,370

26,941

249,726 510,487

261,941 261,941

960
17,323 18,283

248,019
534,524

26.926 809,469

3,161,180
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other fees. In addition it provides for the appointment
of officers to administer the Ordinance, confers powers
and duties on wardens and wardens' courts, and pro
vides for the general administration of mining.

242. Restrictions are imposed upon mining on
native-owned land and alienated land; mining opera
tions are permitted on these classes of land only after
a deposit of money has been lodged with the warden
to be paid as compensation to the owner of the land
for any damage done. In the case of native-owned land,
the consent of the owners must be given where sub
stantial damage is likely to be caused by mining
operations.

243. The Ordinance provides for the free entry by
the holder of a miner's right for prospecting purposes
on native-owned land and for the entry upon alienated
land by the holder of an authority issued by the warden.

244. Under the provisions of the Ordinance, all
minerals are reserved to the Administration, and
royalties and other receipts derived from minin(4 and
prospecting- are paid into the general re\'enue of the
Territory for the benefit of its inhabitants as a whole,

245. The Petroleum (Prospecting and :\Iining)
Ordinance deals with the issue of permits and the
granting of licences and leases for the e.xploration of
oil fields. Permits must not exceed 10.000 sauare miles,
except with the authority of the Govern'or-General,
and the area must be reduced progressively to a maxi
mum of 2,500 and 500 square miles at the licence and
lease stages respectively.

246. Indigenous producers of minerals are not, at
present, required to pay royalty. This concession has
been continued in order to encourage the development
of a healthy indigenous mining industry and may be
reviewed at any time if it becomes apparent that the
industry will support this impost. The scale of royalty
payable on gold produced remained at 5 per cent
until October 1957. Since that date non-indigenous
producers are required to pay 1-1/4 per cent of the
value of minerals produced (less certain refining and
realizing charges). Royalty is also payable on petro
leum production at the rate of 10 per cent of the

gross value of production at the well head. There has
been no commercial production of petroleum to date.
Total royalty collected during 1959-60 was £8,191

iv. Economic information on mining

247. Production of gold for the year 1959-60 was
45,132 fine ounces, valued at £705,181. The correspond
ing figures for the previous year were 45,293 fine
ounces and £707,703. Of the total production for the
year under review, 39 per cent (by value) was ob
tained from dredging operations, 32 per cent from
other alluvial operations, and 29 per cent from lode
mining.

248. Large-scale gold production dates from the
discovery of rich alluvial deposits in the Morobe Dis
trict in 1920. Production was greatly increased in
1930 by the installation of dredges, and by 1940 the
gold output of the Territory reached 270,000 fine
ounces.

249. The decline in production over the past few
years was due to paying areas being worked out and
the progressive abandonment of areas of marginal
value under the influence of rising costs. Only one of
the original eight dredges is now operating.

250. Lode mining was carried out on a small scale
by two organizations. The treatment plants recovered
13,003 fine ounces, compared with 11,596 fine ounces
in the previous year.

251. Production of gold by indigenous miners was
maintained at a level comparable with that of the
previous year and the value of gold and associated
silver produced was £57,983 compared with £57,120
for the previous year.

252. A total of 36,164 fine ounces of silver valued
at £14,269 was produced in association with the pro
duction of gold.165

253. Statistical data on mining, as included in the
annual report of the Administering Authority for
1959-60166 are as follows:

,.. Annual Report for 1959-60, op. cit., p. 85.
"" Gp. cit., pp. 214 and 215.

Mineral areas held at 30 June, 1960

Section of population

Indigenous' .
Non-indigenous ..........................•..........

TOTAL

CI"inu Mining leases Total
(acres) (acres) (acres)

1,096 10 1,106
5,332 4,755 10,087

6,428 4,765 11,193

• Additional natural drainage areas without demarcation boundaries have been pegged
by groups of indigenes for alluvial mining. Statistics of these areas are not available.

Number of mints according to principal mineral extracted and ownership at 30 June, 1960

Nationality of owner or operator

Non-indigenous mining incorporated companies-
New Guinean registered .
Australian registered .
Canadia.n registered .

Unincorporated operators' .
Indigenous mining (registered claims) b •••••••••••••••

TOTAL

Principal mincral
er/ractld

Gold
, ,told
Gold
Gold
Gold

Number of mines

1
5
1

15
229

251

• Particulars of nationality not available.
~ A further 489 individual indigenous producers operated unregistered claims. Approxi

mately 3.0fJO inrEgenes are estimated to have been engaged in these operations at the end
of the year. 1,8i8 separate parcels were declared by indigenes.
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Mint returns of actual quantity and value of minerals prodflced during the
years 1955-1956 to 1959-1960

Gold Plali""m Silver

Year Fin~ 0% Value FiK~ 0% Value Fine (1':: Value

£ £ £
1955-56" .................. 71,519 1,117,483 7.71 292 42,950 17,169
1956-57 ..................... 78,856 1,232,128 10.65 419 41,354 16,219
1957-58 ...................... 49,859 779,043 31.20 855 30,285 11,679
1958-59 .................. 45,293 707,703 16.36 256 28,674 11,039
1959-60 .................... 45,132 705,181 7.16 195 36,164 14,26Y

• In addition, 7 tons of copper ore (value £255) were prodt:ced.

E..-clusi'i!e prospecting licences held at 30 June, 1960

Gold

Mineral l'iumbcr of lictnces

3 8,000 acres

Not~: No oil prospecting licences were held in 1959-1960.

C. NAURU16i

254. The only important economic resource of the
Trust Territory of Xauru consists of extensive deposits
of phosphates; approximately 75 per cent of the total
land area (6.43 square miles) is classified as phos
phate-bearing. At the present rate of e.xtraction, it
has been estimated by the Administering Authority
that these deposits may be exhausted in roughly forty
years, at which time it is believed that the remaining
re.5ources of the Territory wiII be insufficient to main
tain the inhabitants at their accustomed standard of
living. To meet this eventuality, the Administering Au
thority has been requested to make all possible efforts
to find a suitable area elsewhere for the planned and
progressive resettlement of the Nauruans if and when
this is decided upon.

255. According to the Administering Authority, of
the 5,263 acres comprising the area of the island, 5,049
are owned by individual Nauruans who acquired their
land rights by inheritance in accordance with Nauruan
customs. Of the remaining area of 214 acres, 207 acres
are owned by the Administration, 2 acres are owned
by the British Phosphate Commissioners and 5 acres
are owned by the two religious missions on the island,
ownership having been granted to these missions by
the Nauruan landowners. Titles to the land owned by
the Administration and the British Phosphate Com
missioners date from the former administration of the
Territory and were continued in force by the Laws
Repeal and Adopting Ordinance 1922-1957.

256. Any disputes regarding land O\\'t1ership are
dealt with by the Naurtl Lands Committee, established
under the provisions of the Naurtl Lands Committee
Ordinance 1956. The Ordinance, which came into ef
fect in August 1956 provides for a Committee of not
less than five or more than nine members. all of whom
shall be Nauruans appointed by the Administrator
from persons recommended by the Nauru Local Gov
ernment Council.

257. The Committee has power to determine ques
tions as to the O\vnership of, or rights in respect of,
land, being questions which arise between Kauruans
or Pacific Islanders or between Xauruans and Pacific
Islanders. Appeals against decisions of the Committee
may be heard and determined by the Central Court,

161 A/3822, p. 94 and Report of the GO'i!ernmeut of Al/stralia
alld Ol~ the Administratiol~ of the Territory of 1\'allrll for the
Year 1957-58, T/I446, pp. 19-22. and Statistical Appendix,
p. 66, and Report for the Year 1958-59, T /1509, pp. 19-24, and
Statistical Appendix, p. 69.

sitting in its civil jurisdiction. A judgement of the
Central Court given on such an appeal is final.

258. In accordance with these provisions and on
the recommendation of the Council, nine members
have been appointed to the reconstituted Committee
and all members are employed full time.

259. The Trusteeship Council's recommendation
that fees be charged to persons who submit questions
of ownership or rights in respect of land to Nauru
Lands Committee for settlement was also adopted, and
was welcomed as an acceptance of the principle that
payment should be made by the public for services
rendered. The fees charged are nominal.

260. The rights and interests of the Nauruan people
in respect of their lands are protected by the Lands
Ordinance 1921-1956, section 3 of which provides
that:

"Any person, firm or company who, without the
consent in writing of the Administrator, or a person
dulY authorized by the Administrator to give such
con"sent, transfers, sells or leases, or enters into any
contract or agreement for the sale, or lease of, or
for the granting of any estate or interest in any land
shall be liable to a penalty not exceeding £10 (Ten
Pounds), or in default imprisonment for a period
not exceeding two months.

"Any transfer, sale, lease, contract or agreement,
made or entered into, in contravention of this sec
tion, shall be absolutely void and of no effect."

261. An agreement concluded at Nauru on 1 Au-
gust 1927 between the landowners and the British
Phosphate Commissioners, and signed by representa
tives of the two parties and witnessed and approved
by the Administrator, prO\'ided for the conditions under
which phosphate-bearing land and non-phosphate
bearing land may be leased to the British Phosphate
Commissioners, and the payments to be made by the
Commissioners to landowners. and to the Administra
tion for investment on behalf of the landowners and
the Xauru community generally. This agreement was
incorporated into the 'L~nd Ordinance 1921-1927.

262. Bv agreement between the landowners and the
Commissioners, and with the approYal of the Admin
istrator. the terms of the a::;reement have been modified
from time to time and on each occasion the Land
Ordinance has been suitably amended.

203. ender this A'!re"m!'r.t. t1'e British Phosphate
Commissioners have the right to lease any phosphate-
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The distribution of non-phosphate land held under
lease from Nauruan owners was as follows:

188 Report for 1959-1960, op. cit., p. 20.

d. TRUST TERRITORY OF THE PACIFIC ISLANDSl71

271. The customs of land tenure and utilization
vary greatly throughout the Territory. A handbook
on customary land tenure and land law sturlies com
piled by district anthropologists serves as a nreliminary
guide for use of administrative and judicial personnel
concerned with land matters. Because of the varia
tions involved. it is not anticipated that a codification
of customary land laws of the Trust Territory can be
accomplished for a number of years.

'''' A/4818, p. 70.
1,. Report for 1959-60, op. cit., p. 68.
U1 S/3636, p. 47; S/4076, p. 26; S/4206, p. 37; Report of tile

Government of till' Vllitl'd States of America 011 tile Admi"
istratioll of the Trust Territory of the Pacific Islalld~ 105'J.
T /1513, pp. 55-66 and S'atistical Appendices, pp. 219-222;
Report for the 3'ear 1960, T /1574.
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bearing land on the island of Nauru, to mine the phos
phate thereon to any depth desired and to use or
export such phosphate; to remove any trees on any
phosphate-bearing land leased for mining purposes; to
remove, subject to the approval of the Administrator
and the owner-which approval shall not be unrea
sonably withheld-any trees on any other phospate-bear
ing land required by the Commissioners to be cleared
for use in connexion with the operations of the Com
missioners; and a right of way over any unworked,
partly worked, or worked-out phosphate-bearing land
required by the Commissioners for or in connexion
with the operations of the Commissioners, subject to
the approval of the Administrator and the owner, which
approval shall not be unreasonably withheld.

264. The Administrator determines what lands
shall be classed as phosphate-bearing iands. The Com
miss:oners may, subject to the approval of the Ad
ministrator and the owners-which approval shall not
be unreasonably withheld-lease such non-phosphate
bearing- lands on the island as may be required by the
Commissioners for, or in connexion with, their opera
tions and to remove any trees from the land so leased

265. The Commic;sioners make the following direct
payments to the landowners:

(a) Phosphate-bearing land:

(i) A lump sum at the rate of £60 per acre (with a minimum
payment of £10 for any smaller area) for any phosphate-bear
ing land leased; and

(ii) A royalty of Is.4d.: of this sum Is.1d. per ton is paid
to the landowner immediately and 3d. per ton is invested
on his account by the Administrator.

(b) N on-plzosphate-bearillg la/Id:

(i) A rental at the rate of £7 per acre per annum with a
minimum rental of £2.6s.8d. for blocks with an area of from
one-third to one-fifth acre, for blocks with an area less than
one-fifth acre at a rate proportionate to the rate of £26s.8d.
for a block having an area of one-fifth acre. Double the above
rates are paid for short-term leases;

(ii) Compensation ranging from 3s. to 37s.6d. for any
coconut palms, pandanus palms, tomano trees or almond
trees removed during mining operations. These rates also apply
to non-phosphate land leased by the Administration."1l

266. The Administrator has the power to fix spe
cial rates for leasing of non-phosphate-bearing lands in
exceptional cases where he considers that the rates
specified in the Ordinance are not equitable. Land for
Administration purnoses is acquired by negotiation
betwel"n the Administration and the Nanru la~downer.
The foreg-oing rates, relating to non-nhosphate land,
also apply to land leased by the Administration.

207. At 30 Tune 1960. the distribution of land was
as follows:' .

Acres
2,453

998
585
154
516
535
22

5,263

Acres
33,401

142,438
1,208

74
5,169

ECONOMIC INFORMATION ON MINING

Distributioll of lalld alld /Iatural resources'TO

TOTAL AREA OF THE ISLAND

Unworked phosphate land .
Coconut land, coastal belt .
Rocky land .......•...•............•..............
Lagoon area .............................•.......
Worked and partly worked lands .
Worked out phosphate land surrendered to owners ..
Unworked land surrendered to landowners .

Administration .........•.................•••....•
British Phosphate Commissioners ....•......•...•.
Nauruan Co-operative Society ......•••....•••.....
London Missionary Society ..
Nauru Local Government Council ......••........•

182,290

268. The phosphate-bearing land owned by the Ad
ministration included the land in the old German wire
less station area. Demands of the Nauru Local Gov
ernment Council for the return of the land to the
rightful owners and for payment to these of all royalties
accruing therefrom to date had created a problem
dealt with by the Trusteeship Council. The Admin
istering Authority reported to the Council that it had,
after intensive investigation, established that the land
was the rightful property 0: the Administration, but
had decided as an act of grace to distribute to the
persons who would have been entitled to claim it had
the land remained the property of the original owners,
a sum of money equal to the Administration's royalty
and surface-right payment receipts from the wurking
of the land. A committee had been established to in
vestigate claims and any sums remaining unclaimed
will be paid to the Nauruan community in general.
The British Phosphate Commissioners had agreed to
make available for distribution on this basis during the
years 1961-1962 and 1962-1963 a sum of £54,836.

269. At its twenty-seventh session, the Council
commended169 the Administering Authority for making
the settlement in question.

270. The British Phosphate Commissioners hold
under lease approximately 1.606 acres of phosphate
bearing land and the Administration holds 12 acres.
The agreement regarding phosphate lands provides that
all worked-out land not required for the operations of
the Commissioners shall revert to the owners. At
30 June 1960, 557 acres had reverted to the owners.

Total

207
2
5

5.049

5,2631,1474,116

106 101
2
5

4,010 1,039

Acres (to nearest acre)

Non
Phosphate Phnsphafe

beariJlg bearing
Frt'l'hnlrf-ml'lIrd by
Aclmini.tration .
British Phosphate Commissioners
lfissions .
Unalienated (owned by Nauruans)

TOTAL



279. In Palau, some 500 acres were hom"steaded
in 1959. Saipan District had issued some 589 home
stead permits covering both urban and rural areas. In
this district some 12,900 acres of farmland on Saipan
and Tinian had been designated as available for home
stead plots.

280. In 1960, there was no Territorial legislation
controlling the transfer of land among the indigenous
inhabitants or interests. In a few districts, local legis
lative bodies were beginning to take an interest in the
matter of land control and transfer. In 1957, the Ponape
Island Congress passed two resolutions dealing with
land matters \';hich became law for the island upon
approval of the High Commissioner. One law dealt
with the transfer of land by inheritence. The other spe
cified certain requirements that must be followed in
the willing of land. Procedures had been established
for the registration of title to real property in the Trust
Territory. Persons living on islands where district
centres were located had in particular been encouraged
to have titles registered and recorded with their re
spective district clerks of court.

281. Section 900 of the Code of the Trust Terri
tory which prohibits the transfer of land to non-citizens
of the Trust Territory was designed to protect the indi
genous inhabitants against the loss of their land. This
section applies equalIv to alien individuals, corporations,
or missions. The Code172 sets out the procedure to be
followed by the Govemment of the Trust Territory in
exercising the right of eminent domain. Previous ad
ministrations had claimed as public domain all lands
not then in actual use by the inhabitants and. in addi
tion. had acquired title to various parcels of land. Title
to lands claimed by previous administrations was con
siderecl to have devolved to the present Government of
the Trtlst Territorv. 1\1uch of this land will be allocated
for hom'?steading 'to the various island inhabitants in
need of land. Some of it was reserved for land claim
payments still to be made, while other portions have
been. or are to be, returned to the original owners in

112 Chap. 20.

and homesteading procedures initiated. These pro
grammes are of major significance in Palau, Ponape,
Rota and Saipan districts, where sizable areas of public
domain lands are found. In Ponape District there are
currently three homestead projects under way and some
3,803 acres already have been homesteaded.

277. During 1959, the Ponape Land Advisory
Board took under consideration a recommendation that
an additional 14,000 acres of land in four of the muni
cipalities 0 f Ponape Island be made available for home
steading. rl'loreover, much of the land shown in the
tables as public domain was actually being used by
I\"licronesians. Many of the people already were on
the land and would receive homestead grants to the
land they presently tilled.

278. The Government homesteading programme in
those areas where land was available continued to
show progress in 1959. In Ponape District, the 180
families from heavily populated atolls were now well
established on homesteads in the former Government
coconut plantation. It had been found that the pro
gramme had not only provided more land and the op
portunity for adequate subsistence, but had also re
sulted in a per capita increase in the amount af avail
able subsistence food and copra produced in the vacated
areas.

276. According to the Administering Authority's
annual report for 1958-59. much of the public domain
land will remain in that categ:ory for the foreseeable
future because it is uninhabitable. Land suitahle for
homesteading will be plared in the hands of Micro
nesians who do not have land and who need it. Home
steading: programmes have been started and are being
implemented as rapidly as suitable land can be surveyed
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272. Existing land tenure and utilization practices
have been undergoing gradual change under the in
fluence of the various foreign administrations and the
increasing contact with other cultures. Former kinship
control patterns of ownership and utilization in some
areas are changing in favour of individual ownership
and direct inheritance. This development has not. how
ever, as yet exerted any wide influence on trar1 itional
land control patterns and these continue to remain
fundamental to contemporary systems throughout the
Territory.

273. Section 900 of the Code of the Trust Terri
tory prohibits alienation of land titles to aliens. and
the Administration's continuing- policy of not allowing
alien interests to compete with indigenous enterprise
effectively restricts alienation of land by leasehold.

274. Traditional land control systems in the past
have restricted indigenous population movements in the
Trust Territory. Normally, it is difficult in Micronesia
f<.ir persons or groups to migrate to islands or com
munities where no land is controlled by the kinship
group to which they belong. since they would have no
land rights. \Vhere such moves have occurred in the
past, as in Ponape District, they have been accom
plished mainly by the intercession of the Administer
ing Authority in making land available for the migrant
group or by persuading the host people to accept them.
Currently, considerable areas of public domain land
exist on a number of the larger islands. and settle
ment on this type of public domain is feasible. Relief
of future population pressures by migration is largely
a question of influencing sections of the population to
leave their crowded homelands for such homestead
areas.

275. An appreciable proportion of the Territory's
land area of 687 square miles falls within the categ-ory
of public domain land. and in certain districts. such as
Palau and Ponape, the proportion may run as hig-h
as 60 per cent or over. In these two districts. however,
a substantial area of the public domain land is un
suitable for any productive cultivation. In the. Palau
Islands, for example, there are hundreds of tiny Islands
which are nothing: but limestone caps covered with
scrub vegetation. These make up close to 20 per cent
of the total public domain. In addition. on Rabelthuap
and other islands where public domain land is found,
a large proportion consists of steep slopes and rock
outcropping-s which are non-productive. Of the ap
proximately 86.000 am's of public domain land in
Palau. onIv some 20.000 acres are estimated at the
present titne to be suitable for homesteading- in the
form of individual plots to be used for a combination
of subsistence and cash crops. A sizable area of the
remaining public domain land is suitahle for !!razin~

purposes or for forest land. but it is doubtful whether
public domain land of ~his category can be homesteaded
in the form of individual farms. In some districts. a
separate homestead procedure for this type of public
domain land is being considered by the Land Advisory
Boards.



cases where it was established that inequities had ex
isted. As a result of land claim settlements, disputed pub
lic domain land continually was being returned to former
indigenous owners. In 1957, for example, some 1,380
acres oE public domain land were returned to the
municipality of Melekeiok in Palau. In 1959, some 313
acres of land were returned to the 8 clans of Araka
besan in Palau. These clans had owned the land tradi
tionally but lost it through seizure by the Japanese
Government as public domain land. Additional public
domain land also was returned to indigenous ownership
in Palau as a result of land claim settlements. Thus,
in the past several years, some 1,700 acres of Govern
ment held land in the District of Palau had been re
turned to indigenous ownership.

282. The relinquishment of title to land through
sale was a new concept to most Micronesians and was
seldom practiced. Micronesians, however, generally re
cognized the equity of previous title transfers and
accepted the need of the Government for land for
official use and to care for local needs. The Admin
istrator's policy was not to purchase land, but rather to
give payments for tlsufruct rights with residual rights

vested in the original owner or to exchange land for
land on an equitable basis.173

283. Land payments to inhabitants for occupation
or use of property had required painstaking effort to
resolve land title determinations and to ascertain proper
payments and validity of claims.

284. Work continued in 1960 toward the settle
ment of remaining land claims. The only remaining
area of land claim settlement of appreciable significance
was in the Kwajalein area of the Marshall Islands
District. Money had been set aside for settlement of
the greater proportion of these claims, but agreement
had not yet been reached on acceptable terms to the
owners and to the Trust Territory Government.

I. Economic information on land ownership
and utilization

285. The figures on land ownership and utilization
as shown in the annual report of the Administering
Authority for 19601i4 are set forth in the tables below.

173Report for the year 1960, T/1574, pp. 62-63.
17< Report for the year 1960, T /1574, pp. 214-216.

Table IV-24

Trust Ten'itory of the Pacific Islands: land ownership and ntilization

Breakdo-..IJn by land clauificatio1l

LaNd lwld by

Percmtage !ofcadows
Total of total and Wood and

acreage land area Productive pasturcs forest AU other

MARSHAllS DISTRICT

PALAU DISTRICT

Indigenous Inhabitants:
Private ownership .
Homesteads ........•..•.........

Religious missions .
Trust Territory Government:

In use by Administering Authority
Public domain .

U.S. nationals .
Nationals of other countries

TOTAL

Indigenous Inhabitants:
Private ownership .
Homesteads ...........•.........

Immigrant inhabitants .
Religious missions .
Trust Territory Government:

In use by Administering Authority
Public domain .

U.S. nationals .
Nationals of other countries

38,417
159
100'

3,817
2,352

44,845

36,495
2,732

191
15

3,538
82,534

85.68
.36
.23

8.51
5.24

100

29.08
2.18
.15
.01

2.82
65.76

30,527

1,430

31,957

11,587
2,726

6

2,158
15,913

6,597

850
15,531

922

922

7,176

146
21,970

7,890
159
100

3,817

11,966

11,144
7

9

384
28,996

TOTAL 125,505 100

PONAPE DISTRICT

32,390 22,978 29,292 40,540

Indigenous Inhabitants:
Private ownership .
Homesteads .

Religious missions .
Trust Territory Government:

In use by Administering Authority
Public domain .

U.S. nationals .
Nationals of other countries

30,917 27.8
,'3,803 3.4

692 .6

1.029 .9
72,298 65.0
1,225 b 1.1
1,292b 12

15,851
2,364

553

619
6,939

800
649

718

54

8,485

100

12,902
850

35

40,383
300
286

1,446
589
50

409
16,492

125
257

TOTAL 111,255 100 27,775 9,357 54,756 19,368

~ Majority o.f mission land, C?ver 80 p~r .cent,. is held by an indigenous churc!; organizati?n.
Land obtamed under prevIOus administratIOns. Under present code all alIens, includmg

nationals of Administering Authority, are prohibited from owning land.
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Table IV-24 (continued)

Brea,.down by land classi/icati01l

Land held bS
Total

acreage

Percentage Mtadows
of total and Wood and

land arra Productive pastures forest All athtr

Indigenous Inhabitants:
Private ownership •.••••.........
Homesteads and leasesd

•••••••••

Immigrants •.•.....•..............
Religious missions ..•........•.•...
Trust Territory Government:

In use by Administering Authority
Public domain .

U.S. nationals •.....•....••..•.....
Nationals of other countries

TOTAL

ROTA DISTRICT

8,970 42.5

14 .01·

95 t

12,045

21,124 100

8,970

12

30
7,979

16,991

30
2,970

3,000

27
973

1,001

8
123

132

Indigenous Inhabitants:
Private ownership 21,777 88
Homesteads .

Immigrants ........•.•............
Religious missions •.....•.••......• 2,451 9
Trust Territory Government:

In use by Administering Authority 562 2
Public domain ••.....••••....••.

U.S. nationals ..•..••••.....••.....
Nationals of other countries

YAP DISTRICT

TRUK DISTRICT
Indigenous Inhabitants:

Private ownership ..•............
Homesteads .

Im~~rants ...: ..•.........•.......
Rebgtous mIssIons ......•...•.....
Trust Territory Government:

In use by Administering Authority
Public domain ..•...•....••.•...

U.S. nationals ••...•..••••......•.•
Nationals of other countries

TOTAL

29,208

68

41
2,158

31,475

93

0.22

0.13
7

100

26,330

48

36
1,942

28,356

11,747

2,857

20

5
237

3.119

30 9,500 500

2,451

562

TOTAL 24,790 100 11,747 30 9,500 3,513
SAIPAN DISTRICT

Indigenous Inhabitants:
Private ownership ............... 6,790 7 5,952 247 125 466
Homesteads ..................... 1,422e 1,422
Leases ............................ 36,324h 38 33,839 1,850 245 390

Religious missions .................. 24 .0082 24
Trust Territory Government:

In use by Administering Authority 34,581 36 13.320 12,613 2,500 6,148
Public domain .................... 15,909 17 14,330 500 1,079

U.S. nationals .......................................... 5 .0081 5
Nationals of other countries

TOTAL 95,055 100 68,863 15,210 3,949 7,033

• "Productive" land includes all land currently being cultivated by Micronesians plus
Wlcultivated areas believed to be productive.

4 Estimated amount of land currently held by Micronesians under preliminary lease and
homestead agreements. Official homestead permits are being issued as surveying and other
processing are completed. Final title to homestead land is given after an applicant success
fully meets for a specified number of years requirements for agricultural development of
the land.

• Actually less than .01 per cent.
t Increase from 15 acres reported in 1957 annual report due to expansion of the District

Agricultural Center, the Administration field demonstration farm, and the establishment
of a game resel·VC.

C Several additional thousand acres in the public domain have been applied for also
under homestead regulations.

h Of the 36,324 acres of land presently held under lease agreements by Saipanese, ap
proximately 23,000 acres are from land formerly under public domain land and approximately
13,000 acres are from the area retained by the Administering Authority but leased to the
people of Saipan for agriculture and grazing purposes.
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286. In the annual report for the year 1960, the Administering Authority
provided information on the estimated acreage of agricultural products in each
Trust Territory district for the period July 1959-June 1960:l7:i

Districts

A gricttl/lcral
Marshallsproducts Palatt POllape Rota Trttk Yap Saipa" Total

Coconut ................... 33,506 1,794 18,993 790 14,619 5,740 11,640 87,082
Cacao ..................... 29 432 3 300 17 5 786
Vegetables .................. 13 9 460 100 56 130 273 1,041
Citrus fruits ............... 24 12 225 20 36 50 111 478
Breadfruit ................. 185 48 2,081 25 6,392 374 88 9,193
Banana .................... 148 98 2,260 35 2,795 382 161 5,879
Tare ....................... 24 194 1,128 6 4,023 756 28 6,159
Yams ............. "}
Sweet potato .............. 8 482 1,513 20 106 289 31 2,449
Tapioca •.•.•••.•.••
All others ................. 329 29,724 683 31 29 3,986 45,290 80,072

TOT....L 34,237 32,390 27,775 1,030 28,356 11,724 57,627 193,139

ii. k!ineral resources

287. The mineral resources of the Territory are
extremely meagre. Limited quantities of phosphate,
bauxite and manganese are found and all three formerly
were exploited commercially by the Japanese. Phos
phate mining in Angaur by a Japanese firm under
contract to the Trust Territory was resumed after the
war and continued until April 1955. No phosphate was
mined during the fiscal year 1960. Small quantities of
commercially valuable phosphate ore still remained on
such islands as Fais, but their removal would further
hurt the island economy. Fais Island, for example, suf
fered from the removal of phosphate-rich topsoil
through past Japanese mining operations. and in 1955
the people of Fais re"''lmmended that no further phos
phate mining be conducted there. Their wishes have
been complied with.

288. Bauxite is the largest single remaining natural
mineral resource in the entire area. The biggest deposits

are located in the northern section of Babelthuap Island,
Palau District, where a Japanese mining operation
under heavy government subsidy was conducted at one
time. The supply and quality of this bauxite deposit
were studied by an independent mining engineer in
1956, but no negotiations have as yet resulted from
this investigation. The bauxite is of very poor quality
due to a high iron content, and its processing would
entail considerable subsidization.176

289. Reserves of "proved" bauxite ore equivalent to
approximately 3 million metric tons of washed ore
(50 per cent alumina), are found on Babelthuap in
the Palau District. In addition 2 million metric tons
of washed ore were estimated to be recoverable from
the "possible" ore deposits on Babelthuap.177

175 Report for the year 1960, T /1574, p. 216.
176 Report for the year 1960, T/1574, pp. 73-74.
171 Ibid., p. 218.

D. The Mandated Territory of South West Mrica

290. The International Court of Justice, in its ad
visory opinion of 11 July 1950 on the international
status of South \Vest Africa,178 stated that:

"South \Vest Africa is a territory under the inter
national Mandate assumed by the Union of South
Africa on December 17th, 1920;".179

291. By resolution 749A (VIII), the General As
sembly established, until such time as an agreement
was reached between the United Nations and the Union
of South Africa, with respect to the submission of
reports on the Territory in question, a Committee on
South West Africa to examine such information and
documentation as might be available in respect of the
Territory as well as reports and petitions which might
be submitted to the Committee or to the Secretary
General. By the same resolution the Committee was
also empowered to transmit to the General Assembly
reports concerning conditions in the Territory. Since
then, the Committee has submitted a number of re
portsl80 to the General Assembly which contain infor-

'''' International status of South-\Vest Africa, Advisory
Opinion: IC] Reports, 1950, p. 128.

''''' Ibid., p. 143.
180 A/2666 and Add.1 and Corr.1, A/2913 and Add.1-2, A/

3151, A/3626, A/3906 and Add.l, A/4191, A/4364.

160

mation bearing on the sovereignty over natural re
sources in the Territory.

1. Land questions

292. The question of land allocation and aliena
tion181 is dealt with in detail in the report of the
Committee to the General Assembly at its fifteenth
session in 1960.182 In the conclusions the Committee in
1959183 considered, intl?r alia, that the land settlement
programme of the Union of South Africa, the Man
datory Power, was contrary to Article 22 of the
Covenant of the League of Nations and the Mandate,
in that it has resulted in the transfer of the major por
tion of the Mandated Territory to "European" citizens

151 For a full summary of land legislation, see Doe. A/AC.73/
L.7, pp. 280-344.

1'12 A/4364, paras. 250-272. Details regarding land questions
may be also found in the previous reports of the Committee
to the General Assembly (see note 119 above) and the report
for 1961, A/4957. The General Assembly, at its eleventh ses
sion, having considered the land situation in South West Africa
as reported on to the Committee on South West Africa, drew
the attention of the Government of the Union of South Africa
to the appropriate recommendation, in particular, in respect
of the need to review and revise the land settlement policy
[Resolution 1054 (Xn,4(e)).

1..'" A/4191, paras. 116-143.



of the Union of South Africa and in the removal of
groups of "Native" inhabitants, without due regard
for their well-being, from place to place within the
Territory and possibly even beyond the boundaries
of the Territory, depriving the indigenous peoples not
only of their traditional lands, but of security of tenure
and unmolested residence on the limited lands allocated
to them by the Union Government.

293. The Committee accordingly urged the Union
Government, in consultation with the territorial admin
istration and representatives of the indigenous in
habitants of South \Vest Africa, to ensure a more
equitable distribution of land for the "Native" majority
in the Territory and to afford them security of tenure
on the lands they now occupied.

294. In 1960, the Committee recommended that the
Mandatory Power undertake a programme for the im
provement of the Economic status of the "Non-Eu
ropean" population, that it avail itself for this purpose
of the facilities that could be provided by the United
Nations and the specialized agencies, and, as a matter
of urgency, that it seek emergency assistance from the
United Nations Children's Fund for the relief of distress
caused by the drought.

295. According to the information available by
1961,184 the total area of the Territory, including the
Namib and the Kalahari desert areas, covered
82,347,841 hectares. On the assumption of the Man
date, the South African Government had declared all
unallocated land in the Territory to be government
land and exercised control over this land until 1949
when it delegated this authority to the European Legis
lative Assembly of the Territory. The South African
Government and the territorial Administration have
exercised their authority to transfer the major portion
of the land areas of the Territory to Europeans for
permanent settlement.

296. At the end of 1955, a total of 5,050 farms in
the Territory, measuring 37,868,124 hectares, had been
set aside for Europeans and alJ except 40 of the farms
had been alJocated. Between 1956 and 1958, 184 farms
were offered and in 1959, 24 farms. After a provisional
probationary period, the farmers had the option to pur
chase the farms.

297. On the other hand, a total of 20,424,489 hec
tares of land in the Territory had been set aside as
permanent Native reserves, The bulk of this Native
reserve land, 14,583,489 hectares, was on the northern
borders of the Territory. \Vithin the Police Zone,
there were seventeen permanent Native reserves cover
ing a total area of 5,841,166 hectares. Land in any of
the reserves other than Hoachanas, which \vas regarded
as "temporary" rather than "permanent", might be
alienated subject to the approval of the South African
Parliament and subject also, since 1955, to the reserva
tion for Natives of alternate land equivalent in pastoral
and agricultural value. Natives were not permitted to
own land in the reserves.

2. Mining legislation

298. South \-Vest Africa's principal industry in
terms of value of production is mining. The main
minerals produced in the Territory are diamonds, lead,
zinc, manganese ore, salt, tin ore, beryllium, lithium,
tungsten and copper. Since the end of the Second

,.. A/4957, p. 18.

World War, the industry has developed enormously,
total mineral sales expanding from £1.5 million in 1946
to a peak figure of £34.8 million in 1956. During 1957,
however, total sales dropped off to £29.9 million-slight
ly above the recent yearly average of £28 million.

299. The main provisions of the legislation relat
ing to mining are those enacted under the Mines,
Works and Minerals Ordinance, 1954 [SWAG, No.
1847 and amendments thereto (Ord. No. 4 of 1955,
sec. lOSe, Ord. No. 17 of 1955 and No. 31 of 1957)]
and the Mining Regulations which were enacted in
1956 (SWAG No. 1965) and amended by Govern
ment Notice No. 200 of 1958.

Under the Mines, Works and Minerals Ordinance all rights,
powers and jurisdiction relating to mines are vested in the
Administration only. Control over the mineral industry is
performed through the Mines Division which is subject to the
direction and authority of the Administrator through the
Secretary for the Territory (paragraph 5).

Prospecting in the Territory is encouraged. No person may
prospect unless he is the holder of a prospecting licence issued
by the Inspector of Mines (paragraph 17).

Prospecting licences may be issued exclusively to Europeans
of the age of eighteen years or more, to companies registered
under the Companies Ordinance 1928, or to foreign companies
which have complied with the requirements of the same
Companies Ordinance (paragraph 22).

The greater portion of the Territory is open for prospecting,
but various areas such as grounds below highwater mark are
excluded from prospecting and pegging (paragraph 60). In
particular, no person may prospect or mine in any native
reserve (other than a native lawfully resident therein), any
game reserve or in the area beyond the Police Zone, unless a
special permit called the Prospecting Grant is issued by the
Administrator under such conditions or circumstances as the
Administrator may direct (paragraphs 58 and 61).

300. Diamond mining is governed by the Diamond
Industry Protection Proclamation, 1939 (P. No. 17 of
1939) and amendments thereto (No. 25 of 1939, No. 17
of 1941, No. 40 of 1949, No. 7 of 1950 and Ord.
No. 30 of 1955, No. 43 of 1957, No. 13 of 1958 and
No. 25 of 1958).

Under this Proclamation, a Diamond Board for South West
Africa has been established (paragraph 3). All diamonds pro
duced or found in the Territory are to be deliverd to the
Board, which may export or deliver them only in pursuance
of a contract of sale entered into by the Administrator, who
has the sole authority to market and sell these diamonds.
No persons may possess, buy or receive, sell or deal in import
or export of any diamonds unless duly licensed or authorized
by the Board (paragraphs 7 and 9).

Special restrictions apply to the native and coloured persons
in the diamond area. In particular, no native or coloured
employee may leave the field or working section on which he is
employed save in the company and under the control of a Euro
pean, unless he is in possession of a permit, approved by the
Board, signed by his employer. Any native or coloured person
found without such permit on any field or working section
other than the one on which he is employed may be arrested
and searched by the claim holder of such field or by any white
person duly authorized by him (paragraph 35).

301. According to the report of the Committee on
Sou~h West Africa st:bmitted. to the General Assembly
at Its fifteenth sesslOn,l85 mdustry in South West
~frica, of ~vhieh mining is by far the most important,
IS wholly m the hands of "European" interests and
management except for a few modest craft activities
in the "Native" areas. This appeared to be not only
the result of historical development, arising from the

"" A/4464, paras. 273-276.
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lack of capital and skills on the part of the "Non
Europeans", but also a matter of policy, which in cer
tain respects had now been more clearly defined than
previously.

302. The Union Department of Bantu Administra
tion and Development, which is responsible for admin
istering "Native" affairs in South \Vest Africa, had
recently stated the general conditions under which the
Government envisaged further industrial and mining
development in or near "Bantu" areas.

303. Regarding industrial development, it was stated
to be the Government's policy "that the development
of industries owned by Europeans, but requiring con
siderable Bantu labour, and situated in suitable Eu
ropean areas, but in close proximity to Bantu areas
(so-called marginal areas), was regarded as of para
mount importance to the sound socio-economic develop
ment of the Bantu areas". l\'Iarginal areas were de
fined as "areas in which industrial development in
European areas might take place through European
initiative and investment and which were situated so
close to the Bantu areas that families of Bantu em
ployees employed by these concerns might be settled
in Bantu areas in such a manner that the employees
would be able to live as a full familv unit and on their
'Own property in Bantu areas". \Vithin the "Bantu"
areas, it was the Government's policy "that Bantu en
trepreneurs, unhampered by European competition,
should be able to develop their own industries-with
or without assistance-within Bantu areas and, there
fore, that private European entrepreneurs should not
be allowed there". The Government had accepted the
principle that Government departments should guide
and help the "Bantu" entrepreneurs.

304. With respect to mining in "Native" areas, the
Government's policy was described as follows:

(a) Prospecting and mining are permitted with due regard
to topographical and agricultural interests, on conditions which
are most favourable to the Bantu areas, the South African
Native Trust and the Bantu concerned.

(b) O.,...ing to the risk factor and the fact that mining
requires considerable capital and technical staff, it is still the
aim of the policy that mining should not be undertaken in the
near future by the Trust or by the Natives themselves; this,
therefore, is a matter for private European initiative and
particularly for suitable and well-equipped mining companies.

(c) Development of permanent white spots is avoided and
the European mining public is not allowed to acquire vested
interests in the Bantu areas. In view of the latter requirement
the period of mining lease rights is restricted and consequently
elements which prove to be undesirable in Bantu areas can be
remo...ed.

3. Factual information on mining concessions186

305. Oil prospecting on a large scale was being
carried out in the Territory during 1959. The Trans
American Corporation Ltd., which was given exclusive
prospecting rights for oil and gases on the west coast
in 1959, a grant valid until 1985, had already made
magnetometric surveys of Diamond Area No. 2 and
the analysis of the results and preparation of data was
e.,xpected to be completed in 1960.

306. Another large oil prospecting concession, cover
ing the entire southwestern portion of the Territory
south of 23° longitude and west of 17° longitude, but
e.,xcluding seventeen existing special grant areas in the

1IlO A/AC.73/L.l4 (lnfonnation and Documentation in respect
<Jf the Territory of South \Vest Africa), pp. 79 et seq.

region, was granted for eighteen months to Mr. J. P.
du P. Basson, Mr. M. S. Druker and P. C. Roux
(Pty.) Ltd. This grant was later extended to include
the right to prospect for prescribed materials. Other oil
prospecting grants were made during the year in other
areas of the Territory, including one grant, to Mr.
P. 1\1. H. du Plessis, which included oil prospecting
rights in the Gibeon, Berseba, Tses and Soromas re
serves in the southern part of the Territory.

307. During 1959 additional mineral prospecting
rights were granted in defined portions of the Reho
both area, for oil prospecting, as well as prospecting
for all minerals, and for all minerals excluding oil.

308. Elsewhere, Industrial Minerals Exploration
(Pty.) Ltd. received exclusive prospecting and mining
rights for two years in a defined area of the Karibib
District.

309. Exclusive prospecting rights for all minerals,
valid to 30 June 1962, were given to Mr. J. L. Levin
son over an area between the Hoanib and Unjab
Rivers west of the Police Zone boundary to the area
of another grant along the coast.

310. The grant given in 1957 to Suidwest Afrika
Prospekteerders (Eidoms) Beperk, which reportedly
made a remarkable off-shore diamond strike in 1958,
was substituted by a new grant in 1959 giving the com
pany the right to prospect and mine for all mineral
along Diamond Area No. 1 from the low-water mark
to three miles into the ocean, subject to existing rights.
The grant is valid until the end of 1997.

311. In a large area outside of the Police Zone,
the exclusive right to prospect for diamonds was granted
to Mr. S. W. W. Strzelicke. The area defined included
roughly 2,500 or more square miles within the Oka
vango Native reserve.

312. Diamond prospecting rights ,,,ere also granted
in specified areas of the Gibeon District, including the
Gibeon Native reserve, to Mr. A. J. Smith.

313. Among other prospecting and mining rights
granted during 1959 were rights to prospect and mine
for prescribed materials, salt, and ilmenite-bearing
sands.

314. A large portion of the eastern part of South
\Vest Africa was withdrawn from pegging on 1 July
1959. Specified areas in the Otjiwarongo, Rehoboth
and \Varmbad Districts were also withdrawn from
pegging during the year.

315. According to the report for 1960187 there have
been new developments in oil prospecting in the Ter
ritory. In July 1960, it was reported that an aero
magnetic survey for oil and natural gas had revealed
a sedimentary basin in South \Vest Africa. The survey
was conducted, at a cost of £70,000 to £80,000, by the
Trans-American Corporation in the coastal region
known as "Diamond Area No. 2" and along the
Skeleton Coast.

316. It was announced in 1960 that a lead smelter
and refinery would be built by Tsumeb Corp. at an
estimated cost of £4,300,000 alongside the copper
smelter which was being built at Tsumeb and which
was expected to be completed by January 1962. Produc
tion would start towards the middle of 1963 at a rate
of 80-90,000 tons of refined lead a year. There would
also be facilities for the recovery of silver, cadmium

"" A/4957, p. 17.
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and arsenic. The corporation was to invest £7,200,000
in the metallurgical plants being built at Tsumeb and
in mine development. It was reported in February 1961
that Rio Tinto, a British mining and finance company,
had started to prospect for copper by sinking shafts
in Okahandja. Other copper exploration was being
carried on in the Rehoboth Gebiet by Tsumeb Corp.
and Rand Mines, Ltd.

317. In his 1961 budget speech, the Administrator
of South West Africa, after noting the plans under

construction at Tsumeb was reported to have stated
that the exports of concentrates (lead. copper, zinc)
had decreased in 1960, amounting in value to 15,403,842
rands, compared with 18,296,134 rands in the previous
year. The gross sales of diamonds, mainly from the
Consolidated Diamonds of South West Africa, had also
diminished in value from 36,394,764 rands in 1959 to
33,787,564 rands in 1960.188

us A/4957, p. 17.
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Chapter V

ECONOI\nC DATA PERTAINING TO THE STATUS OF SOVEREIGl'i~ OVER NATURAL WEALm
A1\1) RESOURCES IN VARIOUS COUi'"TRIES

1. The present chapter covers factual data relating
to sovereignty over natural wealth and resources. In
its first part, it deals with certain aspects of economic
development and questions peculiar to under-developed
areas. In its second part, it deals, in broad outline,
with the international flow of private capital among
the main capital exporting and importing areas of the
world. The third part is devoted to a survey of data
on foreign concessions relating to major natural re
sources: (1) minerals other than petroleum; (2) petro
leum; (3) water; and (4) certain aspects of concession
contracts with agricultural companies. The fourth part
contains statements submitted by Governments regard
ing the effects of nationalization in respect of natural

wealth and resources in their countries, while the fifth
part consists of an analytical listing of resolutions of
the General Assembly and the Economic and Social
Council bearing upon the subject of this study.

2. Although the section dealing with data on for
eign concessions is closely related to the study as a
whole, there is a dearth of information from official
sources in this area. As a result, that section comprises
a selective and limited review of such pertinent data
as were available, and while every effort was made
to be as representative as possible-in terms of both
economic and geographical areas-it has not always
been feasible to achieve that goal.

A. Economic development and questions peculiar to uuder-developed areas

3. For the purpose of the present discussion, the
common denominators of the countries and territories
to be considered are the degree of economic develop
ment, regional peculiarities and position in the over
all world economic picture. While considerations of
political status have an obvious bearing on the questions
to be discussed here, it would appear that there is a
sufficient similarity among the other factors noted above
to warrant a unified discussion of independent States,
Non-Self-Governing Territories and Trust Territories,
and predicating any breakdown on essentially regional
considerations.l

4. Much of the ensuing discussion deals with Africa
-not only because that continent contains the majority
of newly-independent States and of the remaining
larger Non-Self-Governing and Trust Territories, but
also because its economic configuration shows wide
divergences in terms of both actual development and
of development potential. Lastly, a comparatively wide
range of material on Africa was available to the Sec
retariat within the scope of the terms of reference set
forth by the Commission on Permanent Sovereignty
over Natural Resources at its second session.2 Atten
tion is drawn to the fact that the bulk of the material
presented here relates to the years prior to 1959 and
1960, when a great number of African countries at
tained independence. The geographical nomenclature

1 A detailed discussion, on a world-wide basis, of the general
topics dealt with here is to be found in the World Economic
Survey, 1958, and in the same publication's 1959 edition (United
Xations publications, Sales Xos.: 1959.11.C.1 and 1960.11.C.1).
The \\'orld Economic Surveys, however, deal with the topics
in question at a level of considerable economic and statistical
sophistication and could not be condensed or quoted selectively
without impairing the usefulness of the analysis. Since the
present chapter is conceived as a factual economic supplement
to a study that is essentially legal in character, it was felt
that the adoption of a regional approach and the avoidance of
material of great statistical complexity would best comply with
the Secretariat's terms of reference.

For similar reasons, the Secretariat has not here drawn upon
the wealth of relevant material contained in the l:nited Xations
Yearbook of National Accol/llts Statistics, 1959, United Xations
:lUblication, Sales Xo.: 60.XV1I.3.
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used is therefore that relating to the fc,rmer Non-Self
Governing Territories which e.xisted at the time to
which the material relates. As a point of information,
however. the names of the new African States and the
related former territorial appellations are set forth in
tabular form below.
~ormer territorial names lVamcs of independent Slaters)

Belgian Congo Republic of the Congo (Leopold
"ille)

French Equatorial Africa Republics of Chad, the Congo
(Brazzaville) and Gabon, ar.cl the
Central African Republic.

French \Vest Africa.... Republics of Dahomey, Guinea,
I vory Coast, Mali, Mauritania,
Niger, Senegal and Upper Volta.

Madagascar ...•........ 11alagasy Republic.

5. As regards the general development of the dis
cussion, attention will be given, in turn, to such ques
tions as the degree of economic diversification, direc
tion of trade, balance of payments and transfer of
profits, capital formation, data on the flow of capital,
the effect of economic associations, and finally, financ
ing of economic development by international a6cn
cies.3

6. The bearing of some of these topics on the gen
eral subject of permanent sovereignty over natural re
sources may, in certain instances, call for some am
plification. Essentially, the various factors represent
the international element in what is otherwise basicallY
a national question; L'lat is to say, any or all of these

3 For a current review of action taken and proposals made
with respect to international co-operation in the field or econ
omic development of under-developed countries, see Allal.\'tical
Summary of Various Suggested .\1eans of Accel"ratillg EcolI
omic Gr(rwtl: in Less De-oJeloped COlllltries through IlIterna
tiollal Action, Report by the Secretar}'-Gelleral. E/3259. alld
Report by the Sccrdary-(;(!IIeral 0/1 lIleasures takell by the
Goverllments of ][ember States to further the ecollomic de
7:elop IIIell t of IlIlder-dc<:eloped cOlllltries i/I accordallce with
GClleral Assclllbly resolr/tio/! 1316 (XJJI), .\.j4220 and Add.1
6. See aim Opportlll:ities for Illt"rIlatiollal Co-operation 011
Behalf of Former Trust Territori,'S alld other Nf!':('l.\' Inde
pendellt States, Note by the Secretary-Gelleral, E!3338; and
The Capital Dc<:cloplllellt Needs of the Less DC'"<!eloped Coun
tries (Report of the Secretary-General), A/AC.l02/5.



factors play a major part in determining the practical
extent of "sovereignty" over resources, quite inde
pendently of the legal position, in so far as there is
any dependence or reliance upon outside markets or
suppliers.

7. Given the fact that there is fluctuation in demand,
in production, and therefore in prices in respect of most
commodities-and especially those commodities with
which this study is primarily concerned-a country's
economy will be greatly affected by the extcnt to which
it can successfully outride both short-term fluctuations
relating to anyone of its products and long-term
changes in demand, such as the obsolescence of a certain
material. Similar considerations apply to the number of
markets available, so that the direction of trade is also a
relevant factor.4 The factors relating to balance of pay
ments, transfer of profits, capital formation and flow
of capital bear even more directly on economic
"sovereignty" since they represent a basic element of
exploitation control and/or the extent of national or
local benefit from such exploitation.

8. The effect of economic associations is, again,
closely linked to the factor of direction of trade. espe
cialIy with respect to States and territories outside the
economic association in question.

9. Attention must be drawn to the fact that the
materials contained in this chapter should be read in
conjunction with chapter IV, dealing with newly-inde
pendent States and with Non-Self-Governing and Trust
Territories, but largely predicated on legislative data
and factual information on local participation in the
exploitation of natural resources.

10. The bulk of the material on which the ensuing
discussion is based is drawn from a varietv of United
Nations documents; additional informatio'n has been
drawn from information provided by Governments
under Article 73 e of the Charter in the form of sup
plementary reports and other documentation.

1. Africa
a. ECONOMIC DIVERSIFICATION

11. One of the basic problems affecting a majority
of the under-developed countries and territories con-

• It should be noted in passing that, over the decades, tradi
tional central markets have developed for certain basic com
modities where these commodities are not only traded but are,
in some cases, also physically concentrated for onward ship
ment to final purchasers. Such practices do. in some cao.es,
distort the data on direction of trade by suggesting a greater
concentration of markets than is actually the case.

tinues to be the lack of economic diversification. Re
liance upon exports of a small number of crops or
other products-notably minerals-has resulted in mak
ing the countries concerned highly susceptible to world
market fluctuations in the price of either a single com
modity or the prices of a fairly narrow range of com
modities. While the extent of fluctuation in commodity
prices is dearly outside the terms of reference of this
study, a brief example showing the range of such fluc
tuation in the prices of basic non-ferrous metals over
the period 1947 to 1958 may be helpful in order to
ilIustrate the actual magnitudes involved when the sub
ject is discussed.ll

Table V-I

Average yearly prices per long tOil of copper, lead and
zinc, 1947·1958"

(£ sterling)

Copper' Leadb Zi,tcC

(electrolytic)

1947.....•............ 130.6 85.0 70.0
1948.................. 134.0 95.5 80.0
1949.................. 133.0 103.2 87.5
1950..•..•............ 179.0 106.5 119.4
1951 ......•........... 220.7 162.2 171.8
1952.................. 259.5 136.8 149.4
1953 .....•....•....... 256.3 91.5 74.7
1954...........•...... 249.3 96.4 78.3
1955 .................. 353.3 105.9 90.7
1956..••.•......•..•.. 329.1 116.3 97.7
1957.....•...........• 219.7 96.7 81.6
1958.........•........ 197.6 72.8 65.9

• Copper: 1947-1952. official control prices; 1953, averages of
official control prices, January-September and London Metal
Exchange cash prices October-December; 1954-1958, London
Metal Exchange cash prices.

b Lead: 1947-1951, official control prices; 1952, averages, of
ficial control prices, January-September and London Metal
Exchange prices, October-December; 1953-1958, London Metal
Exchange mean prices.

• Zinc: 1947-1952, official control prices; 1953-1958, London
Metal Exchange mea" prices.

12. A review of the extent to which given coun
tries and territories are dependent upon specific export
commodities, as welI as the trend of evolution in this
re!:'pect, is contained in table V-2 below.

• For a discussion of international commodity arrangements
designed, illter alia. to bring about greater stability in the
prices of basic commodities, see section 5 below.

oNorthern Rhodesia, Chamber of Mines, Year Book, 1958,
p.28.

Table V-2

Africa: Exports of principal export commodities as percentage of total export value'

Country CommodIty 1938 1950 1955 1957 1960
-
.Von-diversified ecollomies

Egypt (UAR) ........ Raw cotton ..•..•....•......••.• 74.1 86.6 78.4 72.9 70.3
Ethiopia .............. Coffee .....•....•.•.........•... 51.5(1951) 56.5 67.5 55.4
Gambia ................ Ground-nuts .................... 97.2 95.3 93.0
Ghana ................ Cocoa .................................................... 40.2 71.7 68.5 56.0 58.1
Sudan ................ Raw cotton .................... 63.7 71.3 62.2 46.6 54.6'

Semi-diversified economies 1950-1957 a'llerage

Liberia ................ Rubber .......................... 50.8(1937) 88.8(1951) 76.3(1951-1956) 67.9(1956) 47.3
Iron ore ........................ 1.4( 1951) 13.2( 1951-1956) 18.3(956) 41.9
Palm kernels ...................................... 23.3(1937) 7.7(1951) 4.3(1951-1956) 2.3(1956) 2.4

• Sources: For data to 1958: Economic Survey of A/rim Sillce 1950, United Nations publication. Sales No.: 59.II.K.1., tables
3-25 to 3-27, pp. 167-170; for 1960 figures: Economic Bulletin for Africa, vol. lI, No. 1, Jan. 1962, pp. A 9-39.
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1960

Table V-2 (continued)

COMnlr:1 Com,nod,l}' 1918 1950 1950-19;7 Of/crag" 19;7-------=---------- ----------------------------
French Equatorial

Afra Coffee.......................... 4.6
~aw cotton ..•...............••• 21.4
Wood, wood products 41.5
Diamonds 0.8

Federation of Rhodesia
and Nyasaland

Sierra Leone

Multi-commodit, teoflomiu

Belgian Congo and
Ruanda-Urundi .

British East Africa- .. ,

Morocco .

Ttmisia .

AngoIa .

French Wefrt Africa ...

Yozambique .

Nigeria .

Copper ........................•
Tobacco .
Palm kernels .
Iron ore .
Diamonds, uncut, unworked .

Coffee .
Raw cotton .
Palm oil .
Copper .
Cobalt .
Tin .
Coffee beans , .
Tea .
Hides, skins, undressed furs .
Oil seeds, oil nuts, oil kernels .
Raw cotton .
Sisal .........................•.
Diamonds ....................•.
Calcium phosphate .
:Manganese ore .
Lead ore .....................••
Tomatoes, fresh .
Citrus fruit .
\Vheat .
Barley .....•...................
};faize .
Fish, preserved .
Alfa ....................•......
Olive oil ......................•
\Vine ..•......................•.
Phosphates .
Iron ore ..•...................•.
Lead and lead alloys ..
Raw cotton .
Sisal .
\Vood .......•................. ,
Palm oil .
Diamonds .
Fish, dried and preserved .
Fish meal .
Sugar, crude .
Coffee beans .
Bananas .
Cocoa beans .
Coffee. raw ..
Oilcake .
Ground-nuts, shelled .
Ground-nuts oil .
Tropical wood .
Palm kernels .
Raw cotton .
Sisal, incl. waste· .
\Vood, rough .
Coconut oil .
Cashew nuts .
Copra .
Crude sugar .
Tea .
Cocoa beans ..................•.
Cotton •........................
Ground-nuts .
Palm kernels .
Rubber .......................••
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21.4
30.2
40.2

7.0
14.6
7.9

33.3

11.3
12.9
4.6
4.6
4.4

35.7
17.2

18.9
0.8
1.7

1.4
13.0
2.1

3.7
22.8
11.2
9.8
7.9
4.7
4.3
3.1
0.3
1.4

29.4
4.0

11.0
10.6

5.5
13.3
6.0
3.2

17.8
1.8
1.6
8.1

15.7
152
0.9
0.1
5.3

14.7
30.5

1.5
16.6
2.6

13.8
22.9

1.4

7.3
43.2
25.0
2.8

46.2
22.8
34.3
19.4
23.5

10.0
13.9
lOA
25.0
5.7

10.6
22.5
2.3
6.0
3.2

27.1
25.1
2.0

19.9
3.6
3.3
2.5
5.9
1.5
7.2

15.0
4.5

31.0
3.9

10.7
3.1
5.1
3.8
8.5
1.1
3.9
8.5
3.8
2.5
4.2

31.7
3.2

15.2
23.0
2.9

18.7
17.0
2.0
7.2

25.2
20.0
3.0
1.6
7.1

18.1
7.2
4.9

21.5
3.4
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18.9
3.2

5.4
36.9
32.9
3.4

54.1 (1950-1958)
16.9(1950-1958)
34.5
27.8
14.4

9.5
9.1
7.5

32.4
7.7
7.9

28.6
2.8
4.0
3.6

25.9
17.5
2.5

19.5 (1950-1956)
4.7 (1950-1956)
3.70950-1956)
2.3(1950-1956)
4.9( 1950-1956)
3.1 0950-1956)
7.9(1950-1956)
1.5(1951-1956)
8.4
4.5

13.3
5.8

13.8
7.9
6.5
3.0
7.0
1.8
2.0

10.3
3.2
5.8
2.8

38.7
3.0

15.3
26.3

3.3
18.0
14.4
2.3
4.4

28.1
9.5
2.5
2.4
9.5

11.2
12.4
6.6

21.8(1950-1958)
5.10950-1958)

17.50950-1958)
16.3(1950-1958)
4.2(1950-1958)

4.0
28.9
41.2
2.8

47.3(1958)
19.5(1958)
20.7
33.0
15.1

12.9
5.5
6.5

32.1
6.3
6.0

35.4
4.0
2.9
4.3

21.9
10.4
2.9

19.8(1958)
4.0(1958)
4.0(1958)
3.3(958)
5.7(1958)
5.2(1958)
6.8(1958)
2.9(1958)
6.7(1958)
2.1

16.4
13.9
122
8.4
5.0
3.7
5.7
2.1
1.5

11.8
3.1

11.5
3.1

42.7
3.0

10.5
25.7
2.9

24.2
14.1
3.2
3.0

25.5
6.4
2.3
2.8

11.9
9.2

16.9
6.3

19.7(1958)
5.8(1958)

19.9(1958)
15.1 (1958)
5.6(1958)

59.8
18.5

2.6
12.0
14.4
12.6
6.6
2.8
4.1

10.5
2.7
2.0

13.9

3.0
2.6

35.5

32.5
3.0
1.4
0.6
9.5
9.3

13.3
7.5

21.8
3.7

13.6
15.6
8.9



Table V-2 (continued)

Country CommodIty 1938 1950 1950·1957 average 1957 1960

Nigeria (eo"ti""td) Timber ......................... 1.1 1.1 2.2 (1950-1958) 3.9(1958) 4.4
Tin .............. •• eo •• o ••• 15.2 6.8 5.3(1950-1958) 2.9(1958) 3.8
Ground-nut oil .................. 0.3 2.0(1950-1958) 2.8(1958) 3.3
Palm oil .......... •• 0·0 ........ 10.4 13.6 11.0(1950-1958) 9.3(1958) 8.2

• Ginned cotton.
b For years prior to 1954, figures relate to totals for the two

13. \Vhile the figures shown in table V-2 above
suggest, on the whole, a series of quite dynamic changes
in the direction of lesser dependence on one or a small
number of commodities, it is impossible to analyse
the pattern of such changes without a detailed discus
sion of price/demand relationships. Attention may,
however, briefly be drawn to the impact of technical
change: generally speaking, the African 'robusta coffee
bean lends itself particularly well to the production
of powdered (instant) coffee. The manufacturing
process involved here is a relatively recent one, and

separate administrative units, Kenya-Uganda and Tanganyika.
• Excluding waste for 1956 and 1957.

the growing popularity of the product is reflected in
the rising figures of coffee exports from African coun
tries during the period under review.

14. The element of new mineral discoveries
-spurred by progressive exhaustion of deposits in
other, old-established mining areas of the world-has
also contributed to developments reflected in the table,
and here an even more pronounced trend toward export
diversification is to be expected as new producing areas
-particularly with respect to iron ore, manganese and
bauxite-eome into full activity:

Table V-3

Ratio of exports to national product in selected African countries·

Bau Ratio Highest Ratia Lcrol:~st Lal~st Ratio
year year Yiar Ratio year

Belgian Congo (gross domestic product) ...... 1950 37.9 1951 42.9 1954 35.3 1957 36.9
Kenya (net domestic product) ................. 1947 18.1 1952 2·t! 1949 15.4 1957 15.8
Uganda (net domestic product) ............... 1950 40.3 1951 53.7 1953 35.3 1957 37.6
Gold Coast (gross domestic product) .......... 1950 41.3 1954 43.7 1952 37.9 1955 38.1
French African Territories'

(gross national product) ..................... 1948 19.7 1954 19.6 1952 15.9 1955 17.6

• French \Vest Africa and French Equatorial Africa, including the Trust Territories of the Cameroons and Togoland under
French administration.

ID Rt'port of tlte United N atiolls Visiting }..fiss1on to Trust
Territories in East Africa 1960, 011 Tangan)'ika, T/1532 and
Add.1, para. 116.
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15. The question of economic diversification and
the relative importance of export prcduction in the
Non-Self-Governing Territories is discussed in the Sec
retariat's review of progress of the Non-Self-Governing
Territories under the Charter in the following terms:9

A reduction in the relative importance of primary production
such as agriculture and mining, and an increase in secondary
and terdary activities, e.g., manufacturing, trade and transport,
are considered a favourable change in the structure of the
economy. Such diversification refl cts a higher degree of
development and a trend towards a more balanced economy.
As a general rule, productivity tends also to be higher in
secondary than in primary production, particularly in agricul
ture. Information on the distribution of domestic product is
available for only a few Territories, so that no general conclu
sions can be drawn from the data given in table V-4 on the
progress of diversification and the decline in the preponderance
of primary production. A significant reduction in the share of
primary production has occurred in ... Kenya... [where] this
change was due to a decline in African agriculture from
33.8 to 22.6 per cent while the share of non-African agriculture
increased slightly from 13.6 to 15 per cent, and of manufactur
bg from 8.5 to 13.7 per cent; '" In the then Belgian Congo.
the reduction in the share of agriculture was nearly compensated
by an increase for mining.

16. For a specific opinion on the importance of
diversification in the then Trust Territory of Tanga-

• From: Progress of the N on-Self-Governing Te~ritories
ullder tlte Cltarter, United Nations publication, Sales No.:
6O.VI.B.l, Vol. 2, table 3, p. 12.

• Ibid., p. 12.

nyika, attention may be drawn to the following state
ment by a recent Visiting Mission :10

An important feature of recent growth has been the increas
ing diversification of the economy. \Vhereas, ten years ago, the
economy was dominated by the sisal industry, there are now
seven major export crops and mineral production contributes
more than 6 per cent of the total value of domestic exports.
Nevertheless, the Mission wishes to stress that the Territory is
still in the early stages of economic development and further
substantial capital investment will be required, particularly
for the improvement of communications, provision of water
supplies and development of agriculture, if the present rate
of expansion is to be maintained.

b. DIRECTION OF TRADE

17. In the context of the present study, any discus
sion of the direction of trade of the countries and ter
ritories under consideration here must centre largely
on the extent to which such trade is concentrated in
the direction of a single major industrialized country
and/or metropolitan or administering COuntries in the
case of present or former Non-Self-Governing or Trust
Territories.

18. The pattern of the various statistical tables
presented below suggests an increasing diversification



Table V-4
Changcs in distribution of domcstic pro'~uct in scleclcd African countries and tcrritorics"

(Per cent)

f'rw:.ar)' s. dor

~er.J1CCS

Belgian Congo'

KcnY3" .
}'fauritiu5' .

• Gross domestic product.

1950
1956
1947
1950
1956

363
30.-)

47.4
31.1
30.3

19.9 5.5 5.0 9.5 7.3 12.1
23.5 t.,=; (J 3 7.9 11.2 15.6

1.3 ~5 2.8 1(,,4 7.9 122
22.9 4.1 10.1 11.0 10.4
23.0 4.3 !J.2 13.0 10.6

b Xct dOlllc;:lic product.

of trade in terms of individual extra-African countries
or currency areas (such as the sterling-, dollar or French
franc areas), especially as far as United K.ingdom ter
ritories and the (Belgian) Congo are concerned. It
should, however, be noted that the figures available to
this study do not cover the past two or three years,
when some highlv significant developments took place.
First of all, a mimber of African Non-Self-Governing
and Trust Territories achieved their independence and
were thus able to pursue their own national trade
policies. Secondly, increased convertibility of currencies
outside the dollar area tended to promote a greater
exchange of goods across currency area lines.

19. In reviewing developments in the realm of the
direction d the trade of Xon-~elf-Governins Terri
tories as a whole up to 1956 or 19~7, a recent stur1yl~

of the United Xations Secretariat noted that a general
trend in the destination of exports from Non-Self
Governinrr Territories during' the period under con
sideration'" was a gradual reduction in the proportion
of exports to the respecth'e metropolitan countries.

20. During the period 1949-1956, exports from the
United Kingdom territories (table V-5 below) to the
United Kingdom noticeably declined, while those to
other territories under United Kingclom administra
tion representing trade between the different Non-Self
Governing Territories, increased. Exports to the dollar
area, which reached their maximum during the Korean
hostilities when the United States was stockpiling prim-

11 Source: Progress of the .VolI-Se/f-GovcmiIl9 Territories,
op. cit., table 4.

'" Ibid., p. 86.

ary products, returned to their previous level. The
greatest increase to be noted throughout the period
took place in exports to non-sterling member countries
of the OEEC in Western Europe.

21. The destination of exports from French Over
seas Territuries (table V-6 below) did not CiaU!!;e ap
preciably. By the end of the period 1950-1957, the
share of exports to France, which had considerably
declined from 1950 to 1955, returned to some extent
towards its traditional relatively high level. Exports to
the dollar area and to other countries including mem
ber countries of the Organization of European Eco
nomic Co-operation (OEEC) other than France which
had substantially increased by 1955, have declined since
then. These trends reflect mainly the efforts to market
export products such as coffee and cocoa outside of the
franc area, a practice which in the earlier part of the
period promised to be quite succ:.'ssful. The decline of
world prices for these products since 1955, however,
has increased the attraction to exporters of the protected
French market, where prices remained more stable, so
that the share of exports to foreign markets declined
slig-htly and to a greater extent in value.

22. In the case of the Belgian Congo (table V-7
below), the share of exports to Belgium declined by
about one third from 1949 to 1957, as did also the
share of exports to the United Kingdom. Exports to
the United States increased. Marked progress was made
in exports to France, the share of which more than
douhled, and some progress in expanding exports to
r>thf'r ('()11"tries of \Vestern Europe was also achieved,13

13 ibid., pp. 86-88.

Table /'-5

Dcstination of cxports from United Kingdom Territories"
(cxcluding Hong Kong, Northcrn Rhodesia and N)'asaland)

(Per cent)

Ot;;L"Y .v (.H;- { ':1:.,- :,;"w-.,tl'rliug Oll,,-r
Vnited S ..lf·g, :'<'rning s'erlit1fl Dt~;'/ar OEEC non-sterliHg

Year Kingd'ln 7 an:{)ri.·s C"lwtrirs area ("1J:u:td s cOIJ"trirs V nclassified

194') ..... 34.8 10.2 10.5 14.4 9.7 13.5 6.')

1950 26.4 13.7 9.0 17.8 11.2 147 ~?...... ' .-
1951 ...... 262 12.3 10.0 16.6 12.7 E.tJ 6.0

1952 ..... 30.5 12.2 9,l'! 12.8 12.4 15.7 6.6

1953 ..... 32.4 136 9.9 12.4 12.2 12.5 9.0

1954 ...... 326 12.2 lOA 12.5 15.7 10.1 6.3

1955 29.2 .-" 9.6 13.2 17.1 12.5 6.6..... l..;..~J

1956 ..... 27.6 13.1 9.2 12.6 17.8 13.6 6.1

U Ibid., table 6, p. 87. For figures on Northern Rhodesia, see table V-8 helo\\'.
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Table V-6

Destination of exports of French Overseas Territorieslll

Year

1950
1952
1954
1955
1956
1957

Olher
Territories Whol"
of tIle franc franc Sterling Dollar

France ar~a area area area Otl:"rs

68.25 6.95 75.2 5.45 3.15 14.75
68.10 9.2G 77.3 5.05 3.67 13.95
6525 8.45 73.7 4.30 8.50 13.50
60.40 8.20 68.6 4.10 9.70 17.60
64.30 9.30 73.6 4.30 8.80 13.30
65.00 9.UO 74.0 5.00 8.uO 14.00

Table V-i

Belgian Congo: Destination of exports'·
(Percentage of total value of exports)

EEC member
countrits

other than
France

12.70
8.40
8.60

United United Fed<ral Republic Other
Year Belgium ':'Iales Kingdom France lIaly of Gcrmal1Y countries

1949 34.2 18.5 13.2 6.1 3.8 8.2 160
1950 38.5 19,4 9.3 7.9 2.0 41 18.0
1951 43.6 18.6 8.2 7.8 0.9 5.7 252
1952 35.4 19.2 6.8 10.9 4.0 8.6 15.1
1953 23.7 24.9 8.4 12.2 ILl 19.7
1954 24.3 22.2 9.1 12.0 4.9 9.7 17.8
1955 ........ 25.6 22.5 S,4 14.5 4.3 7.3 17.4
1956 25.4 21.4 7.2 15.4 5.1 7.3 182
1957 23.3 22.2 8.4 13.4 5.3 8.3 19.1

P,'rc, "Iage of value

Table V-8
Northern Rhodesia: Direction of trade"

'" Ibid., table 7, p. 87.
1. Ibid., table 8, p. 88.
17 Information fr011l Non-Self-Goveming Territories: SIIIII

lIIar}' alld Analysis of Inforlllatiol~ Trallslllitted under Article
i3 e of the Charter. Report of the Secretary-Gmeral. Central
Africall Territories, Northem Rhodesia, A/40S1/Add.1. Com
merce and trade became a federal responsibility of the Federa
tion of Rhodesia and Nyasaland in July 1954; 1953 was the
last year in which separate trade statistics were prepared for
~orthern Rhodesia.

Origin of imports:
United Kingdom...................... 25.3 36.5
Union of South Africa 28.5 29.9
Southern Rhodesia IS.7 14.8
United States of America 12.9 5.7

Destination of exports:
United Kingdom.......... 66.6 61.0
Union of South Africa 8.8 3.9
United States of America.............. 19.0
Belgium 1.2 3.6
Federal Republic of Germany.......... 2.4 c. BALANCE OF PAYMENTS; TRANSFER OF PROFITS

24. In the absence of an itemized breakdown of
balance of payments figures, the present section can
serve as little more than a general indicator of current
trends in the development of the over-all payments
picture. The figures shown in table V-9 below show
the balance of trade and the balance of payments (on
account of goods, services and payments) of selected
countrit:.s.

25. 'While it will be noted that the figures shown
here do include certain elements of the category "profits"
-without, however, identifying them as such-great
caution should be e..xercised in drawing any inferences
as to the extent of such profit transfers from these
figures. In only one instance has it been possible to
obtain figures for actual profit and royalty transfers
for an African country; these figures, for Northern
Rhodesia, are shown separately in tables V-lO and 11
below.

:l.!I Progress of the N on-Self-Govemillg Territories, op. cit.,
p. 89. For relevant statistical data, see Progress of the Non
Srlj-Go"'mJillg Territoril's, op. cit., tables 11-13 (p. 90), and
Economic SIII"<'ev of Africa sillce 1950 (Sales No. 59.II.K.l) ,
tables 3-II - 3-V-and 3-VII to 3-X, pp. 176-179.

whose sales increased between 1954 and 1957 from 3.0 to 5.1
per cent of the total imports of United Kingdom Territories
excluding Hong Kong.

In the French Territories, the share of imports from France,
while remaining relatively large, gradually declined during the
period 1950-1957; imports from the dollar area were also
reduced. There was an appreciable increase in imports from
other sources, mainly countries of continental \Vestern Europe.

In the Belgian Congo, changes in the pattern of imports from
1949 to 1957 were of a similar nature, the reduction in the
share of purchases from the United States having been even
greater than in the United Kingdom and French Territories,
while imports from Belgium declined only moderately. The
main increases were in imports from \Vestern Europe, particu
larly from the Federal Republic of Germany.lS

195319':7

23. As regards sources of imports, the United Na
tions report cited above characterizes the general trend
as a reduction in the share of imports from the respec
tive metropolitan countries and particularly in the share
from the dollar area-the latter during the early post
war period was an important source for imports not
readily available elsewhere-and an increase in pur
chases from other countries of Western Europe.

In the United Kingdom Territories during the period 1949
1957 there was a slight decline in imports from the United
Kingdom, as well as from the dollar area. There was a marked
increase in the share of imports from non-sterling OEEC
countries of \Vestern Europe. The share of other non-sterling
countries increased slightly. This category includes Japan,
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Table V-9

BaIBnee of trade and payments, 8eleeted Afriean eounmelllO

COlln/ry and ....it 19H 1956 1957

Belgian COI:go and Ruallda-Urlllldi (billion Belgian Congo francs)

Balance of Trade ............................•....•.... 3.B2
Payments - 2.04

6.03
- 3.85

181

British East Africa" (million pounds Sterling)

Balance of Trade ..........................•..........
Payments .

-oi2
-56

-14
-50

-22
-46

Eg}'pt (UAR) (million Egyptian pounds)

Balance of Trade .
Payments .........................•...................

Et1liopiab (million Ethiopian pounds)

Balance of Trade .
Payments .....................................•.......

Ghana (million pounds Sterling)

Balance of Trade .
Payments .

M oroceo (billion francs)

Balance of Trade .........•.••...........••..•.........
Payments ..•.................•........•.....•...•.•...

-45 -44 -11
-34.0 -39.2 -30.1

-9 -12 15
9.6 1.5 24.2

- 1 -10 -15
1.8 -13.3 -144

-59 -42 -31
4.98 42.94

Federation of Rhodesia and N)'aSQland (Million Rhodesian pounds)

Balance of Trade 34
Payments .............•..................•............ -112

22
-33.7

21
-69.9

"Balance of trade: Kenya, Uganda, Tanganyika. Balance of payments: Kenya, Uganda,
Tanganyika, Aden, former British Somaliland, Zanzibar, Pemba.

• Prior to 15 September 1952, excluding Eritrea.

Table V-10

Northern Rhodeeia: Account of Mining IndD.8trT"
(Millions of Rhodesian pounds; indices, 1949 = 100)

Gross
r.d~x of Curr~..' profits Diui- Addill'ons to

l ..d~x of prices of Val.u of Wages a"d salaries operalinp To/al aft" Profits Gross d~..ds r~u",~sa"d
"alum~ of metals mi"eral expend.- rOJlal- roya/':1 Direct of/er i ..vest- C:id dom~s'ic

Year production produc~d production Africa.. E ..rop~a" ture lies paymeufs 'axes taxes "",,,,s a oad divid~..ds

1939....... 95 33 11.5
1945....... 82 44 13.0 1.4 3.1 2.7 0.3 5.5 1.2 4.3 0.9 1.7 1.7
1946....... 71 56 14.5 1.4 3.1 2.9 0.6 6.5 1.1 5,4 0.9 2.8 1.7
1947....... 68 95 23~ 1.5 4.0 3.9 1.6 125 1.2 11.3 2.4 8.6 0.3.:>

1948....... 82 99 29.8 1.7 4.7 4.0 2.3 17.1 2.8 14.3 4.9 9.3 0.1
1949....... 100 100 36.6 2.2 5.4 3.7 3.0 22.3 5.0 17.3 6.6 11.1 - 0.4
1950....... 102 133 49.3 2.4 6A 63 4.5 29.7 5J 24.0 8.5 18.6 - 3.1
1951. ...... 135 146 72.1 3.4 8.6 7.0 7.3 45.8 7.6 382 11.4 22.0 4.8
1952....... 115 187 78.9 3.9 9.6 8.4 8.8 48.2 15.0 332 152 20.3 - 2.3
1953....... 151 171 95.0 ~? 11.3 13.6 10.5 54.4 16.8 37.6 16.5 17.9 3.2:>.-

1954....... 159 168 97.7 5.5 10.8 14.5" 11.0 55.9 17.0" 38.9 14.9 18.3 5.7
1955 ....... 141 232 120.3 5.5 12.7 15.0" 13.6 73.5 19.0" 54.5 21.4 20.8 12.3
1956....... 160 219 129.3 6.4 12.9 16.0' 13.8 80.2 22.5· 57.7 18.0 25.5 14.2

• Extrapolation. b Interpolation.
• Northern Rhodesia Chamber of Mines, Yearbook 1956.

1Jl Economic Survey of Africa Sillce 1950, op. cit., table 3-1, :0 Structure alld Growtn of Selected AfricaH Economies,
p. 150. United Nations publication, Sales }io.: 58.II.C.4, table 12, p. 26.
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7able V-11

Northern Rhodesia: E:oqlendilure pattern of mining companies"

p.lyment? J:a:;mrnts to Pag.m,nt.r

"'s':J::;;snd
Operating Gross t::;:':,~~II~Sn~~: abroad: lVagesand Operatillg Gross

Gcnl..rnm.tnts: a road:
royal. rO)'allJ~s ro~a1tieJ

Year CX/,lllditurc int'cstHh'nts royalties tics and salaries e.rpenditure iutJ,:s:mcu:s (wd taxes and
(.l!i/l.ons of RlJcJJ£'sian pC'lI~tds\~ (wc/ taxes diddend~ (In percelltage 0; value 0; grnss output) dit'idCllds---_._._- -- ._-~.- -~---- - --.--. ~ ~.~

1945 .... 4.5 ?- 0.9 1.3 1.9 34.6 20.8 6.9 10.0 14.1;_.I

1946.... 4.5 2.9 0.9 12 3.3 31.0 20.0 6.2 1U 22.8
1947.... 5.5 3.9 2.4 lA 10.0 23.4 16.6 10.2 (1.0 42.6
1948.... 6.-1 4.0 4.9 3.2 11.2 21.5 13.-1 16.4 10.7 37.6
1949.... 7.6 3.7 6.6 5.9 13.2 20.8 10.1 18.0 It-I.! 3(l.!
1950.... 8.8 6.3 8.5 7.3 21.5 17.8 12.8 17.2 14.8 43.6
1951. ... 12.0 7.0 11.4 10.1 26.8 16.6 9.7 15.8 14.0 37.2
1952 .... 13.5 8.4 15.2 18.8 25.3 17.1 10.6 19.3 23.8 32.1
1953.... 16.5 13.6 16.5 21.3 23.9 17.4 14.3 17.4 22.4 25.2
1954.... 16.3 14.5' 14.9 22.7b 23.6 16.7 14.8 ,- 1 23.0 24.2, :J•.>

1955 .... 18.2 15.0' 21.4 25.(jb 27.5 15.1 12.5 17.3 22.0 22.9
1956 .... 19.3 16.0' 18.0 29.1< 32.7 14.9 12.4 13.9 ~2.5 25.3

26. \Vhile the flow of capital-a two-way traffic
when withdrawals of profits are taken into account
will be considered in detail in sub-section e below, it
is of immediate relevance to the present discussion and
certain figures may be cited here.

Table V-12

Net lIl'erage annual inflow of long.term private ~apital into
selected African countries, 1951-1955 and 1956.1959'"

Millions 0] dollars per annu'"
19H-i9,5 1956-1959

'See note a to table 12.
bSee note b to table 12

Congo (Leopoldviile) .
Ethiopia .
Liberi:.' .
1foroccob .
Rhodesia & Xyasaland .
Sudan .

• Beginning period, 1953-1955.
b Beginning period, 1952-1955.

4
4
8

46
29

- 1

-24
2
7
8

60
- i

< See note c to table 12.

27. Some information on the profit picture of com
panies operating in the Belgian Congo is contained in
a document submitted to the Economic and Social
Council at its twenty-sixth session in the summer of
1958.

28. The document in question notes24 that com
panies operating in the Belgian Congo in recent years
have shown a high rate of profitability and have
ploughed back substantial proportions of earnings. Re
investment between 1952 and 1956 amounted to 54.3
per cent of gross assets of these companies in 1956.
The following table illustrates rates of profits and
dividend payments in the Congo:

Table V-13
Bel~inm-Luxembonrg: Net profit and dividend payments of

companies opel."ating in the Belgian Congo, 1954-1956
(In percentage of capital)

1954 1955 1956

11 Ibid., table 13, p. 27.
:0 Royalties are payable to the British South Africa Company,

Ltd. on the copper content of cupreous materials produced
each month, the rate per long ton (2,240 lbs.) being 13.5 per
cent of the average of London Metal Exchange quotations for
the month, less £8. (Northern Rhodesia Chamber of Mines,
y'ear Book 1956).

:0 From: Interllational Flow of Long-term Capital and Of
ficial Donatiolls, 1951-1959, United Nations publication, Sales
No.: 62.n.D.1, table 8.

Divi- Divi- Divi-
d",d dend dent!

Net pay- Net pay- Net pay-
profit metlts profit ments profit m~nf.r

All companies 22.82 26.42 13.00 212 12.6
Mining........ 30.4 19.0
Manufacturing. 172 11.1

.. ESC OR, 26th sess., Annexes, agenda item 4, E/3128,
paras. 82-83, and table 29.

... From: Progress of the Non-Self-Go-<lerning Territories,
Ope cit., table 25, p. 97.

Table V-14
Belgian Congo ~ ~Iajor elements of balance of payments on current transactions"

(Million Belgian Congo francs)

M crchandise trode Freight and insurance Income from ir.:.tcstmcnts Gi;ts and r£mittatlccs

Dollar Sterling
Year Total Belgium Area Area Total Belgillm Total Bc/gillm Total B,lgium

1951 ......... 5,852 2,123 1,192 851 -1,184 - 994 -1,316 -1.303 538 540
1952......... 4.022 - 794 705 501 -2,831 -I,2G7 -1,778 -1.717 396 363
1953 ......... 5,109 -2,772 1,998 1,153 -3,596 -2,698 -2,212 -1,803 5615 363
1954......... 6,931 -1,564 2.592 1,609 -4,584 -3,469 -2,460 -2,140 6ll 488
1955......... 10,537 - 873 3.389 1.153 -5,327 -4,100 -3.266 -2.610 712 615
1956......... 11,365 - 899 3,200 1,209 -6,409 -4,862 -4.411 -3,510 -1,006 886
1957......... 7,750 -2,416 3,226 931 -6,873 -4,966 -3,569 -3,019 -1,353 -1,737
1958""........ 8,389 -2,333 -5,447 -3,952 -3.476 -2,847 -1,404 -1,256

.. From: Special Study on ECOIIOlllic Conditions in Non-Self
Governillg Territories. United Xations publication, Sales No.:
60.VI.B.3, table 9, p. 33.
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29. Between 1952 and 1956, the document goes on
to state, net profits as well as total assets of these
companies rose by 45 per cent. :Manufacturing registered
the greatest progress and was most active in 1956 as
regards new company formation and increased invest
ment, particularly in the sugar, cement, brewing and
food processing industries.

30. Attention may also be drawn to the item "in
come from investments" in table V-14 (see p. 171),
which shows the major elements of the balance of pay
ments on current transactions of the Belgian Congo up
to 1958.

31. A consolidated review of the balance of long
term capital movements between 1951 and 1955 is
shown in table V-IS below.

Table V-15

Belgian Congo: Balance of long.term capital movemenb"
(Million Belgian Congo francs)

d. CAPITAL FORMATION

33. The rate of capital formation provides not only
an indicator of economic growth but, in so far as
domestic capital formation is concerned, provides a
rough guide to the e.xtent to which the proceeds from
the domestic product are used to further capital 'rowth
in the country or territory concerned. 0

34. The initial data shown in table V-16 below are
designed to provide an over-all survey of the gross
domestic capital formation rate in various African coun
tries and territories in terms of percentages of both the
gross domestic product and the gross national product,
which includes receipts of income from abroad.

Tablc V-16

Gross domestic capital formation"
(As percentages of gross d01:lestic product at current

market prices and of gross national product)

Gross domestic capital formation

'" Economic SIlr'JCy of Africa Sincc 7950, op. cit., tables 4-1
and 4-II, pp. 204-205.
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E'ritcte capltdl Public capital

}'ear Total BdOlllm Total B,'llIlI,m

1951 ....... 931 960 - 164 244
1952....... 763 803 2,461 35
1953 ....... 125 - 51 2.602 785
1954....... -326 -365 2,515 2,126
1955 ....... 136 199 2,836 2,841
1956....... -624 -425 4,326 3,687
1957 ....... 365 217 76 210
1958..... " -179 - 69 5,465 3,833

891 1,269 20,117 13,273

32. The report cited above notes that28

Long-term capital movements during the period (1951"1958)
have nearly compensated for the deficit in the balance of
current transactions of the Territory.

The net influx of private capital was quite small, amounting
to only 891 million francs. There was even a net disinvestment
of foreign capital of 378 million francs. Net investment by
Belgian capital amounted to 1,269 million francs. A comparison
of these very limited amounts of net capital inflow, with the
substantial expansion of mining, industrial and agricultural
production in the Territory, demonstrates that this expansion
could be effected owing to the considerable growth of domestic
capital formation in the Territory and in particular to the
reinvestment of nondistributed earnings by the mining com
panies.

Net influx of public capital in the Territory was on a
considerably larger scale and amounted to 20,117 million francs,
the maximum having been reached in 1958 with 5,465 million
francs. About two-thirds of these funds (13,173 million francs)
originated in Belgium, which thus made a significant contri
bution to the provision of external resources required for the
financing of the development plan of the Territory. It should be
pointed out, however, that with only a few minor exceptions,
no public grants have been made until now to the Territory""

from public Belgian funds. The public funds supplied by Belgium
were made available to the Territory in the form of loans
floated on the capital market. These loans enjoyed, however,
the guarantee of the Belgian Government. The rest of the net
inflow of public capital consisted mainlv of loans obtained
from the International Bank for Recon;truction and Devel
opment or raised in foreign capital markets.

'" Ibid., table 10, p. 34.
:s Ibid., p. 34.
"" Assistance in the form of grants was provided by Belgium

to the Trust Territory of Ruanda-Urundi; data relating to
the latter are included in the balance of payments of the
Belgian Congo.

Countr)' and )'(cr

Belgian Congo
1950 ..•..................
1953 .
1957 .

Algeria
1950 .
1953 .
1956 .•.•.................

Cameroons (French)
1956 .

Ethiopia
1955 .
1956 .
1957 .

French Equatorial Africa
1956 .

French \Ve"t Africa
1956 .

Ghana
1950 .
1953 .
1957 .
1958 .

Madagascar
1956 .

),fauritius
1950..................•..
1953 .
1957 .

)'Iorocco
1950 .
1953 .
1956 .

Rhodesia and Xvasaland
1950 : .
1953 .
1957 .

Sudan
1955/19515 .

Tanganyika
1954 .
1957 .

Tunisia.
1957 .

Uganda
1950.......•.............
1953 .
1957 .

Percentage af
Gross domestic Gross national

(>roduc/ product



Table V-16 (continued)

Gross domestic capitol formatio"

Pcre""',flc of
Gross domcstic Cross lIatio"al

product prodllctCou,tt,,, a,la )'cnr

Union of South Africa
1950 .
1953 .
1957 ...•................•

UAR (Egypt)
1950 .
1953 - .
1956 .

21.7
28.9
23.3

222
26.1
23,4

10.2
10.2
8.4

35. A better perspective of the respective growth
rates of the gross national product on the one hand
and of gross capital formation on the other, may be
gained from table V-17 below.

36. The figures cited so far have dealt entirely with
relative rates of capital formation from purely local
resources. YVhen review is expanded to actual monetary
magnitudes and the relationship between domestic and
outside (that is to say, foreign and metropolitan)
capital, it appears that, in large portions of Africa
there is a virtual absence of domestic capital forma
tion and economic operations-whether public or priv
ate-are dependent upon transfers from abroad and
upon reinvestment of profits from foreign capital,
usually from the metropolitan country concerned.

Table V-17
Changes in gross national product and gross capital formation"

Gross rsatio'lol prodllct

AT'l"rage A"""al A'L'crnoe .4n 11 Ilal
Totcl .vrarl:t rate at Total .yearl}' rale 0;

Cou"tr)' Period incrtose t1tcrrarc for ;:t'~ • iflcrras~ !lIcrraft' grou;th

Belgian Congo ........... 1950-1957 78.7 112 /:i.M 1·:5.4 &8 13.6')
),forocco .................. 1951-1936 495 9.9 S.3il
Xigeria ................. 1950-1956 39.8 6.6 5.74 114.1b 19.0b 13.53b

Rhode,ia and Xyasaland
( Federation of) ....... 1~50·1957 138.5 19.8 13.22 130.4b 186b 12.67"

Union of South Africa ... 1950-1957 84.5 12.1 9.14 944 13.5 9.97
Ghana .................. 1950-1957 48.6 6.9 582 32.6 4.7 4.11
),[auritius ............... 1950·1957 57.6 82 6.72 40.0 5.7 4.92
Kenya· .................. 1950-1957 107.4 15.3 10.98
Tanganyikad

.0- •••••••••• 1954-1957 16.9 5.6 5.33 8.0 2.4
Ugandab .... ' ........... 1950-1957 702 10.0 7.90

1950-1956 63.5 10.6 8.53 1212b 202b 14.15b

Egypt (TAR) ........... 1950-1956 16.3 2.7 2.56

• Cumulative rate.
b Xot including capital formation in peasant agriculture.
• Xet domestic product.
• Gross domestic product.

37. In territories where there is a relative lack of
economic diversification, internal capital formation is
subject to quite considerable fluctuations, depending
upon changes in world market conditions for the prin
cipal product or products in question. This point is
illustrated by the position of the Federation of Rhodesia
and Nyasaland, whose economy relies to a considerable
extent on e.'\:ports of copper. Here capital formation
in the form of undistributed profits of companies and

statutory bodies-in other words, reinvestment
amounted to 37.1 million pounds sterling in 1955 (out
of total domestic savings of 10+.7 million pounds),
against only 2.3 million pounds in 1958 (out of total
domestic savings of 73.5 million pounds). The impact
of these fluctuations was, in this instance, offset by
increased borrowing abroad (induding net drawings on
external reserves and balances), which rose from 9.7
million pounds in 1955 to 54.8 million pounds in 1958.32

Table V-18
Selected African countries: Composition of gross fixed investment

by type of asset and by sector""
(Millions of national currencies, unless otherwise stated; percentage)

By type of assct

Country, cllrrrncy and yea,.

Belg-ian Congo (Belgian francs)
1950 .
1953 .
1956 .
1957 .

Ghana (pounds sterling)
1950...•................••........
1953 ........................•.....
1956•.............................
1957 .

n Ibid., table 4-IV, p. 208.

Tra"sport
S"ildi"g eqllipmmt

By sector a"d a"d__________ co"strllclioll machi"er" Olher
Total Private Public (As percentage of total)

8 70 30
16 58 42
16 58 42
16 56 44

17 64 36 48 42 10
30 36 48 56 38 6
38 49 51 57 38 5
37 52 48 59 36 5

... Jbid., tables 4-23, p. 214.
so Ibid., table 4-III, p. 207.
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Tablt V-18 (continued)

B, ':1". of iUsd

Transporl
By uclor Building .q"ipmml

and and
Tolal Privale Publil: canslruc/ian machiner, Olher

Caunlry, currency and ,ear (As pereenloge of 10101)

Morocco (billions of Moroccan francs)
1951 ..............•...........•... 99 78" 22 b 53 49 7---1953.................•..•......... 117 78 22 65 43 -8
1955 .............................. 96 70 30 60 48 -8

Nigeria (pounds sterling)
1950......••...................... 37 67 33 61 39
1953••.....•...................... 52 57 43 60 40
1956....•.........••••.••......... 88 50 50 60 40

Tanganyika (pounds sterling)4
1954............... , ... , .......... 21 52 48 57 43
1956..........•................... 22 58 42 55 45
1957.......•.....•••.............. 23 58 42 60 40

Uganda (pounds sterling)
1950.....•........................ 9 61 39 54 46
1953........•.••...•..•........... 18 58 42 57 43
1956.............................. 19 58 42 47 53

Egypt (UAR) (Egyptian pounds)
1951. ............................. 132 78 22
1953..........••................•. 98 65 35
1956.•...•..•....•................ 105 37 63

Rhodesia and Nyasaland (Federation
of) (pounds sterling)
1954.•.••.•.......•...........•... 84 59 41
1955 ..•...•...•...............•... 113 64 36
1956..........•...........•......• 144 66 34
1957....••.•..•......•..•...••..•. 152 63 37

French Equatorial Africa (billions
of French francs)
1956.•..•......•...........•..•... 34 72 28 37.1 629

French West Africa (billions of
French francs)
1956..•....•..•..........••.•..... 74 44 56 60.8 392

"Includes investment from private and semi-public enterprises (public corporations and
parastatal institutions).

b Government only.
- Investments in United States bl',ses.
4Gross domestic product.

38. A review of the distribution of capital function
between, on the one hand, the public and p~ivate eco
nomic sectors and, on the other hand, vanous types
of assets and, in certain instances, industries, is pro
vided by tables V-IS (above) to 23 below.

Table V-19

Mrica: Selected Sterling area countri~ompo5itioDof
fixed capital formation by type of asset"

(As percentage of total)

Counlry and itcm

Average
1950 195i1950-19;;

Ghana
Building and construction 58 48 59
Vehicles, plant and machinel')· .. 36 42 36
Other (investment in industry

and agriculture) ............ 6 10 5

Average
195i/581953·195i 1953/H

Nigeria"
Building and construction .... 33 45 59
Residential buildings .......... 14 14 14
Plant, machine!)' and equipment 17 22 13
Vehicles ............................................ 7 12 8

.. Ibid., tables 4-3, p. 190.

Table V-19 (continued)

Counlr'Y and ilem

Average
1950-195i 19S0 195i

Uganda
Building and construction .... 54 54 54
Plant and equipment ......... 36 34 36
Vehicles ...................... 10 12 10

Avcrage
19H-195i 1954 195i

Tanganyika
Building and construction 38 40 41
Residential buildings ......... .- 17 18 19
Equipment .................... 45 43 41

• Fiscal years; figures do not add up to 100 since they include
only main sectors.

lt39. For the French African territories, as consti
tuted in 1956, the United Nations study cited here,
assumes35 certain fixed percentages for the distribution
of over-all capital formation between economic sectors,
as follows: building and construction: public invest
ment, 70 per cent; private investment, 30 per cent;
equipment and machinery: public investment, 30 per
cent; private investment, 70 per cent. Over-all distribu
tion of capital formation is estimated as follows:

.. Ibid., 198 and 199.
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Table V-20
French Mrican territories: public and private

capital formation3ll

1954 1956

BiIIi"n Bi//bn
French Frrllc/a
francs Pc,. cenl francs Pcr cml

Building and construction 104 40 134 51
Equipment and machinery 56 26 74 28
Studies and research ..... 7 3 7 3
Traditional economic

sectors ............... 48 22 49 18

TOTAl.. 215 100 264 lOll

40. As regards the distribution of private capital
formation in the French African territories between
African and non-African sources, the Economic Survey
of Africa Since 1950 estimates that the participation of
African investment between 1954 and 1957 was 40 per
cent of the total, the remainder being of non-African
-chiefly French-origin.37 (See table V-21.)

41. According to the Economic Survey of Africa
since 1950:

Estimates, based on data pertaining to the establishment of
new corporations and capital increases of operating companies

'" Ibid., table 4-10, p. 199.
., Ibid., p. 200.

Table V-21

French Mrican Territories: estimnled private
capital formation"

(Billion French francs)

1954 19;5 1956 1957

Estimated total
191private investment ..... 110 120 154

African (40 per cent of
76total) ................ 45 48 62

Non-African (60 per cent
94 114of total) ............. 6', 72

(in the French African Territories as constituted in 1956), put
the amount of private new investment at 92 billion French
francs for the period 1949 to 1954 inclusive, or at 15 billion
French francs yearly. Reinvestment has been estimated at double
this amount, or at 30 billion French francs yearly; thus,
French gross private investment at 45 billion French francs
would have been roughly half of the public capital formation
in the years 1949-1954. The distribution. of private investI?~nt
by economic sectors for the same pertod showed a d~lslve
shift towards investment in industry and transport, whIle the
capital flow into trade seemed to have been declining. 'ry1is
may have been the direct result of public investment poltcy,
which was to promote the expansion of industry in particular.1Il

.. Ibid., table 4-13, p. 200.

.. Ibid., p. 199.

Table V-22

French Weat Mrica: distribution of private corporate investment by economic
!lectors 1949-1954'"

(As percentage of yearly tot?ls)

Scelor 1949 1950 1951 1952 1953 1954

Trade ...................... 312 35.7 48.0 33.9 32.3 31.1
Industry ..................... 18.5 18.6 20.0 17.0 22.1 30.0
Agriculture and forestry .... 8.9 142 9.6 6.5 4.8 3.6
Energy and mining .......... 8.7 142 9.3 23.9 21.5 15.6
Tra~sport equipment ........ 5.8 62 3.5 5.5 4.6 4.3
Transport (other) 2.9 5.0 52 "? 9.0 10.5............ 1.-

Miscellaneous ................ 24.0 6.1 4.4 6.0 5.7 4.9

TOTAL 100.0 100.0 100.0 100.0 100.0 100.0

Table V-23

Belgian CongD: contribntion of main branches of industry to national product 1950.195761

(Per cent of gross national product)

p,.ocessing Mining
B ••ilding Gross natim;al Gross domestic

materials Val..e produCI capital formation
of 'f,ric. and melal Mfg. and con- Total {Million Belgian {Millioll Belgian (Million B dgia..
pro ucls industries industries struction tercenlage Congo fr",;cs) Congo francs) Congo francs)

1950.........•...... 5.9 19.9 5.5 5.0 362 12,2':0 33,700 7,710
1951 ................ 7.9 19.5 5.7 5.4 38.5 17,360 44,850 13,300
1952...........•.... 5.9 23.3 6.1 6.4 41.7 20,650 49,390 16/;70
1953 ..•............. 4.5 22.3 6.3 6.4 39.5 20,290 51,250 15,700
1954................ 4.7 22.4 6.6 6.5 402 21,810 54,110 16,250
1955................ 4.9 232 67 67 41.5 23,990 57,790 17,090
1956................ 4.7 23.5 7.5 6.3 42.0 25,700 61,150 18,420
1957................ 4.8 19.4 8.0 6.3 38.5 23,160 60,210 18,920

e. FOREIG:-; IXVESTMEXT

42. The present section is concerned solely with the
economic aspects of the flow of capital. while legal
considerations and a review of conditions for, and

'" Ibid., table 4-11, p. 199.
61 Ibid., table 4-19, p. 203, and table 4-II, p. 205.

re~tri<:tions upon, the entry of foreign capital are dealt
WIth In Chapter I of this study.

43. While a wealth of statistical and other material
on the subject under discussion is available from United
Xations sources, there is some difficulty in reconciling
varying figures, based on different original sources and
different bases of calculation. ,\There alternative figures
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• Estimated. It should be noted that the figures in this table
include l:nited States inve~tments in the Union of South
Africa. e~timated at 1252 million South African pounds (of
which 5·tO million pounds in mining) as of the end of 1956.
(Tlte Illterllatiollal Flow of Pri~'at(' Capital, 1956-1958, United
Nations publication, Sales X0.: 59.lLD.2).

In the case of African countries having special links with
European Powers, private foreign investment was financed
predominantly by capital of metropolitan origin. The exact
amount of such capital is difficult to assess, since capital
movements are free within each monetary zone and are only
partly recorded.

.. Op. cit., p. 222.
"Ibid., pp. 228-230 and tables 4-37 and 4-XIX.

to those used in the present study are available, the
fact is noted in the relevant ioot-notes. In general,
the most positive figures, that is to say, those based
directly on the original data rather than on estimates,
calculations, etc., have been used here.

44. The present section deals almost exclusively
with private foreign im'estment in Africa; a broad re
view of the financing of economic development by the
International Bank for I{econstruction and Develop
ment will be found in paragraphs 63 to 65 below.

45. A general review of long-term private invest
ment in Africa is contained in the United Nations
Econ01llic SltnJcy of Africa Since 1950.

46. The report in question notes, inter alia, that
countries with rich natural resources-especially oil
and non-ferrous metals, or a combination of both....:....such
as the Belgian Congo and the Federation of Rhodesia
and Nyasaland, have attracted the largest amounts of
foreign private capital. \ Vhere natural resources were
the main attraction for such capital, investments were
made by large international com;~anies and were con
ce:1trated in developing these resources. Instances cited
related to the Saharan area, the Republic of Guinea,
the Federation of Rhodesia and Nyasaland, and the
Belgian Congo, to which may be added the present
Republics of Gabon and Congo (Brazzaville).42

47. The report then discusses details of external
private financing in the following terms :43

Nevertheless, an increasing part of new foreign investment
seems to ha\'e been earmarked for production for the local
market, judging by the composition of new industries establish
ed in French West Africa, Kenya. the Belgian Congo and
North Africa. T:le construction industry (cement, bricks, glass,
tiles) and light processing industries (flour-milling, extraction
of edible oil, meat processing, packaging, manu facture of
textiles, rope, plastics, foam rubber production, and the like)
being the main recipients of such investment. Chemical in
dustries-producing products needed in connexion with the
processing of ores and other raw materials and fertilizers for
agriculture-were among the most important new industries
established with foreign capital in South Africa and the Belgian
Congo.

The book value of outstanding United States direct invest
ments in Africa has increased fourfold since 1950. However. it
was still less than 5 per cent of all United States direct foreign
investn:ent in 1957. Also. the rise in book values retlect', in
part, appreciation of stock values and not real additions to
capital. The figures include reinvestments of profits,

Table V-24

Book value of United States outstanding direct investments
in Africa (excluding Egypt (UAR»

(~Iillions of dollars)

llem

In Africa .
Total in all areas .

r;J:~ IY.;~ p<j IQ;;

313 438 793 1.200'
11,788 14,819 19,313 ,. ?:;7_J,_ .... _

Estimates of Unileu Kingdor.l private investment in the
British African territories during the three years 1955-1957 have
put such investment at £90 million (net). Of these £90 million,
an estimated £40 million went into \Vest Africa and £50
nullion into La,t Africa. These figures comprise ploughed
back profits of subsidiary companies operating in the territories
as well as other new i!1\'estment in fIxed assets, but they may
also contain some short-term capital transfers, since the figure
for private capital transfers has been obtained as a residual.

French private capital in North Africa (Algeria, Morocco
and TUl1l,iaj and m tropical Africa, including ~ladagascar,

seems to ha\'e accounted for more than 90 per cent of private
external investment in these countries, Official estimates of the
value of prh'ate funds are presented in table V-25.

Table V-25

Estimated French private investment in the overseas tranc:
area, 1954-1957'

(Billions of French francs)

/"H 19H Nj6 /957b

Total .................... 160.0 158.0 171.0 190.0
Algeria ................ 52.8 51.5 53.4 54.0
Morocco .............. 37.4 32.4 21.3 21.'::
Tunisia .0 •.........•.•• 3.1 2.4 2.8
Overseas territories, Toga-

land and Cameroons,
French administration. 66.7 71.8 93.5 114.4

, Data derived from estimates of gross private capital forma
tion; it is assumed that 60 per cent of the latter is attributable
to non-African capital. The figures, therefore, :'1c1ude also
capital inflows from countries other than France, which are
thought not to be significant. They may also include some
financing by French semi-pUblic institutions not having been
recorded as such.

b Provisional.

In North Africa. private non-domestic investment ",,-as
running at a level of about 75 billion francs a year for the
period 1954-1957. Of this, Algeria accounted for nearly two
thirds of the total. The search for oil has attracted private
capital, both foreign and metropolitan, to Algeria, where
French enterprises spent some 14 billion francs on oil explora
tion in 1956, and foreign investments in oil increased by a fur
ther 2 billion francs. In 1958. 177.7 billion francs were invest
ed in oil development in the Sahara, in the Gabon Republic and
in the Republic of the Congo (Brazzaville); of this amount,
43.2 million francs were provided by the French Government,
and French private capital appears to account for some 80 per
cent of the remaining 134.5 billion francs.

Estimates for ~lorocco show a sharply declining trend.
having dropped by nearly 40 per cent from 1954 to 1957.
Investments in ~lorocco by foreign companies (other than
French) ho!ding concessions - presumably oil and mining
companies - amounted to 1 'j5 billion francs and 2.84 billion
francs in 1957. II1\'e~tment in Tunisia, at 2 billion francs a
year, seems to have been of rather limited significance.

In the French tropical African territories and Madagascar,
the upward trend in foreign investments is partly accounterl
for by increasing prices and, towards the end of the period,
by rising investments connected with the exploitation of
manganese and iron ore resources in French \Vest Africa"
and French Equatorial Africa; the latter has also received
sizable sums for oil development in the Gabon Republic and
the Republic of the Congo (Brazzaville). The trend of imports
of capital equipment by volume, however, usually reflecting the
trend of private foreign investment in under-developed countries,
has been declining, beginning 1954, for all French tropical Afri
can territories, except for the Cameroons. This would confirm
the impression that, with few exceptions, there has been a net

.. Capital expenditure made on the development of iron ore
and baUXIte deposits in Guinea by a consortium of interna
tional corporations (Fria) and Bauxites du ~lidi is included
in the figures given above, since Guinea did not become inde
pendent until Oct. 1958.
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outflow of private French capital from tropical Africa during
recent years.... In general, it was considered that private
investment was much less than public investment in the
French territories, and the failure of metropolitan private
capital to invest in French tropical Africa has been a constant
problem to the authorities.

The very fragmentary information available as to the indus
trial distribution of French private investment in the tropical
territories indicates the following sectors as main recipients of
funds for the period under review: mechanical and manufactur
ing industries, 25 per cent; trade and related sen'ices, 16 per
cent; transport, 10 per cent. In comparison with former years,
there seems to have been a shift from trade and related
services to manufacturing industries.

Of all African countries, the Federation of Rhodesia and
Nyasaland received probably the largest volume of foreign
capital in relation to its gross domestic product during the
period under review. Net private capital inflow averaged
nearly £17 million yearly from 1950 to 1957, increasing from
1955 on. From 1955 to 1957, the inflow of long-term capital
was remar\..-ably stable, as is shown in table V-26.

Table V-26

FedCf"ation of Rhodesia and Nyasaland: flow of long-term
private capital/1955-1957
(Milli"ns of pounds sterHng)

lttm 1955 1956 1957

Direct investment . ~ ................... 3.4 2.5 2.9
New issues abroad' ................ 21.1 19.0 20.0
Amortization of equity shares ..... -3.9 -1.1 -3.5
Investment by insurance companies. 0.5 1.0 2.0

TOTAL 21.1 21.4 21.4

Nott:: Minus sign indicates an outflow of funds
• ~xc1udin~ issues on government account; inc'tudin?; funds

obtamed for mvestment in the Federation by Rhodesian financial
enterprises.

Because of such massive imports of capital, payments abroad
for interest and dividends have been heavy and increasing:
in 1956 they amounted to about 20 per cent of all current
payments abroad.

The sterling area, particularly the United Kingdom, was the
major source of capital for the Federation, providing about
80 per cent of private funds." A small part of this amount
came from the Union of South Africa.... :Mining continues to
be the largest recipient of foreign private funds: these have
financed the expansion and mechanization of established cop
per mines as well as the development of new mines in Northern
Rhodesia. Foreign investment in manufacturing, however, has

.. Unofficial estimates put the value of new French private
investment at 92 billion francs for the six years 1949-1954,
representing annual new investment of about 15 billion francs
a year.

.. The nominal value of British-owned securities invested in
the Federation of Rhodesia and Nyasaland at the end of
1956 ,,,-as £44.8 million. according to the Bank of England.
Of these. £246 million was in overseas-registered companies
and £202 million in United Kingdom-registered companies
operating overseas.

... The share of United States private capital seems to have
declined since 1955. and the net contribution of OEEC coun
tries in the total is not significar.t.

shown in post-war years the highest rate of relative growth,
stimulated by a rapidly expanding market, due to boom condi
tions in the primary industries and the growth of population.
The average yearly increase in gross production for all
manufacturing industries in Southern Rhodesia - for which
alone data are available - was 20 per cent between 1948 and
1955.

The Belgian Congo, with its rich natural resources, attracted
a steady flow of private long-term capital from 1950-1957.
although the amounts transferred varied greatly from year to
year. Also movements of capital in the opposite direction
largely offset (in 1953 and 1955) and sometimes outstripped
(in 1954 and 1956) capital receipts. On balance, thrre was
an average net inflow of approximately 200 million Belgian
francs per year from 1950 to 1956, the equivalent of slightly
more than 2 per cent of fixed capital formation in the private
sector."

About 90 per cent of this capital, considering th~ period as a
whole. came from Belgium." From 1953 to 1956 private capital
from the steriing area entered in sizable amounts; capital
outflows nearly balanced capital inflows from the United States
during the period under review.

The fragmentary information on the distribution of private
foreign investment among economic sectors in the Belgian
Congo poin\s to heavy investments for the mechanization of
mining operations, for the establishment of ore-processing
facilities and the expansion of hydroelectric installations by the
large copper producers. Investment in ilie manufacturing
industries. chiefly in chemicals and in the building industries.
has also been substantial, although retained profits, undistrib
uted dividends and depreciation allowances seem to have fur
nished here by far the greater part of funds. However. if the
allocation among industries of new corporate capital (both
equity and bond issues) is also indicative of the. pattern of
distribution of foreign investment in the Belgian Congo. then
results are slightly different. In the total amount issued during
1950-1956, banking, trade and insurance corporations accounted
for 42 per cent, manufacturing for 21 per cent and mining for
16 per cent.

48. Additional data on the investment picture in
the Congo were submitted to the Economic and Social
Council at its 26th session in 1958. Approaching the
topic from the point of view of capital outflow from
the Belgium-Luxembourg Economic Union. the report
in question notes that

Belgian investment abroad has traditionally been oriented
substantially, but not exclusively, towards the Congo .• ,

Between 1953 and 1956 the annual net outflow of long-term
private capital from the Belgium-Luxembourg Economic Union
(B.LE.U.) increased substantially each year, reaching a total
of $180 million in 1956. Most of this increase appears to have
gone to countries other than the Congo, thus reversing the
long-term trend. The statistical breakdown is as follows:

.. Gross receipts of private lon?;-term capital averaged 1,720
million Belgian francs per year. The bulk of the inflow servtd
apparently to finance interest and dividend payments and uni
lateral transfers abroad (the latter consisting largely of re
mittances of migrant workers to their countries of origin).

.. The Banque centrale du Congo beIge et du Ruanda-Urundi
estimated the value of Belgian interests in the Congo roughly
at 175 billion Belgian francs at the end of 1958. Fixed invest
ment was valued at 142 billion Belgian francs (allowing for
amortization). stocks at 21 billion Belgian francs and liquid
assets of enterprises at 12 billion Belgian francs.

Table V-27
Belgium-Luxembourg: net outflow of long-tenn private capital, 1954-1957

(Millions of Belgian francs)

1953 195.f. 1955 19;6

Total outflow ....................... 2,482 3,93'5 8,353 9,200
Of which to:

Belgian Congo .................. -404 1,336 2,393 1,200
Other countries .................. 2.886 2,650 5,9'0 8,000
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These figures are indicative of broad trends only and cannot
he regarded as even an approximate guide to the net flow of
capital for investment purposes. For example, the statistics
relating to the Congo minimize the real net outflow of
investment funds from B.L.E.U., as the inflow from the Congo
includes remittances by colonists, not only for investment but
also to cover current expenses.'"

49. In reviewing the same subject in terms of
capital int10w into the Congo, the above-quoted repo:t
states that:

Between 1952 and 1954, the share and reserve capital of
Belgian and Congolese corporations operating mainly in the
Congo rose shaq,ly from $554 million to $73u million.

As much as 95-96 per cent of total private long-term car-ital
investment has been furnished from sources within the Belgian
Congo itself or from Belgium-Luxembourg. About half of the
remaining 4-5 per cent has been supplied from the United
Kingdom, and a rather smaller share from the Netherlands.

The relative share of private capital investment supplied for
the Belgium Congo itself reached 58.24 per cent at the end of
1953 and shows a tendency to increase in 1954 and reached
68.74 per cent in 1955. Belgium-Luxembourg supplied 37.39
per cent up to the end of 1953, 34 per cent in 1954 and
29.17 per cent in 1955. In 1956, the main sources of foreign
capital were France and Switzerland.

Private Belgian investors have also subscribed substantially
in recent years to loans floated in Brussels by the Government
of the Belgian Congo in connexion with their ten-year plan.

In the meantime the Belgian Congo - not withstanding the
substantial diversification of its economy in recent years - is
still to a large extent dependent on the mining and extractive
industries and is thus subjeet to fairly wide fluctuations in
prosperity, in keeping with the trend of world metal prices.
The steady increase in local purchasing power has, however,
been of particular benefit to manufacturing, especially the
textile, brewing and cigarette-making industries, owing especial
ly to the definite trend towards a better standard of living."'

f. THE IMPACT OF ECONOMIC ASSOCIATIONS

50. In the context of the discussio!' oi .\frican eco
nomic development and permanent :>L VC'. eignty over
natural resources, the subject of the impact of economic
associations or blocs relates in practice t, the impact
of the European Economic Community (EEC); the
Treaty of Rome (25 :\Iarch 1957) by which this asso
ciation was established makes specific provisions for the
associated (overseas) territories of the parties.1I2

'" ECOSAC, 26th sess., Annexes, agenda item 4, E/3128,
paras_ 44-46 and table 20.

It Ibid., paras. 78-81 and 85.
.. Annex IV to the Treaty lists the overseas countries and

territories as shown below (the present names of newly inde
pendent States are here shown in brackets).

French West Africa: Senegal (Republic of Senegal), the
Sudan (Republic of :Malj), Guinea (Republic of Guinea), the
Ivory Coast (Republic of Ivory Coast), Dahomey (Republic
of Dahomey), Mauritania (Republic of ),{auritania), the Xiger
(Republic of Niger) and the Upper Yolta (Republic of Upper
Volta) ;

French Equatorial Africa: the )'fiddle Congo (Republic of
the Congo (Brazzaville)). Ubangi-Shari (Central African Re
public), Chad (RepubE.: of Glad) and Gabon (Republic of
Gabon) ;

St. Pierre and )'fiqueI0:1, the Comoro Archipelag·o, )fada
gascar (~ralaga<y Re;JUblic) and dependencie" the French
Somali Coast, Kew Caledonia and dependencies, the French
Settlements in Oceania, the Southern and Antarctic Terri
tories;

The Autonomous Rep:lblic of Tog-oland (Togolese Repub
lic) ; the French Tru<t Territory of the Cameroon3 I Rep:lbHc
of Cameroun); the Belgian Congo (Republic of the Congo
(Leopnldville)) and Ruanrla-t.:rundi; the Italian Tr:l<t Terri
tory of Somaliland (Republic of Somalia); and Xetherlands
Xew Guinea.

51. As regards the European Free Trade Associa
tion (EFTA), the relevant agreement makes no provi
sion with respect to oversea:; territories-in practice,
United Kingdom territories-and in only one major
instance is there an over tJ in terms of commodities
with EEC associated territories. This instance concerns
iron ore, of which Sweden is a principal European
exporter. As regards markets for Swedish iron ore,
the principal areas which ate relevant to the present
discussion are the United Kingdom-like Sweden, a
member of EFTA-and the Federal RepUblic of Ger
many, a member of EEC (and also of the European
Coal and Steel Community).

52. As regards the proposed Latin American
Regional :\Iarket, it would be, in African terms, largely
non-competitive-a situation far different from the con
siderable impact of the African aspects of EEC on the
Latin American economy}l3

53. Perhaps one of the potentially most important
developments concerning the African economy in the
context of this study and of the subject discussed in
this section arises from the activities of the European
Coal and Steel Community (ECSC). In 1957, the High
Authoritv of ECSC advocated concerted action to de
velop th~ production of iron ore not only in the Com
munitv itself, but also in the overseas territories, and
more particularly, in Africa.

54. \Vith this end in view, it took a first definite
step in 1958 by setting aside for purposes of technical
research the sum of 5 million units of account (eq:lal
to uS dollars), to be used by the Bureau ~Iinier de
la France d'Outre-Mer (now known as the Bureau des
Recherchcs Geologiques et Mmieres) to carry out a
five-year programme of prospecting for iron and man
ganese ore in certain African States and territories.

55. This grant was made available in the form of
financial participation in a number of prospecting syn
dicates specially formed for the purpose, representing
the Bureau des Recherches, the High Authority and
various outside bodies and companies interested.

56. Syndicates had, by 1958, been formed in: Upper
Guinea; the Ivory Coast; Cameroons; Northern
Gabon; Gabon (Tchibanga ore fields); the lvliddle
Congo.

57. The object of the syndicates is to conduct:
(a) A general exploration of areas as yet to 'l. great

c-"'{tent unknown, but considered likely to contain de
posits of iron or manganese ore;

( b) A detailed survey of deposits already discovered,
to ascertain how far they are economically workable.

58. Operations under the prospecting programme,
which was drawn up following consultations with a
committee of experts appointed by the High Authority,
are now entering on their second year. Deposits which
appear worth investigating have been located in the
Ivory Coast, at Kribi. Cameroons, and at Tchibanga,
Gabon and survey work is now in progress.

59. If the findings should he positive, the High Au
thority's rights in respect of the deposits, acquired by
virtue of its participation in the prospecting work,
wia be trall:'ferred to Comn;unitv iron and steel enter
pri~es in order that they mav start development opera
ti rm5 should they so decide.l'H

Ii3 For the relevant discussion. see paras. 72-i4 below.
.... European Coal and Steel Community, High Authority,

Eighth Grl:t:raI Report on the Activitirs of the Community
11 Feb. 1959-31 Jail. 1960) pp. 246-247, para. 125.
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60. The development described in the preceding
paragraphs has received little attention in the standard
documentation on the effects of EEC, largely because
ECSC is jurisdictionally separate from EEC, though
identical in membership.

61. The question of the effects of EEC, and, to a
lesser e.xtent, of EFTA, on the African economy has
been the subject of considerable discussion in United
Nations documentation, particuIc:.rly in that of the Eco
nomic Commission for Africa.55 Much of that material
has, however, dealt with, on the one hand, the probable
tenor of a new agreement of association to take the
place of the Implementing Convention relating to the
association of overseas countries and territories which
expires at the end of 1962,56 and, on the other hand,
with the desiderata of the associated countries and ter
ritories with respect to the trade and tariff policies of
the EEC member States.

62. The most recent over-all review of the topic
under discussion is contained in the report entitled
The Impact of IVestern European Integration 011 Afri
can Trade and Development,57 submitted to the third
session of the Economic Commission for Africa. The
salient points of this paper are reviewed below.

THE EUROPEAN COMMON M ....aKE1.·

(1) General legal aspects

(a) African associate membership in EEC and independence"

It seems clear that the Implementing Convention of the
Treaty of Rome was not drawn up to deal with a situation
- such as it exists at present or will exist in the near future 
in which the associated African countries would have acquired
autonomy in their political and economic policies. The African
countries derived their membership from their special ties with
the metropolitan powers.

On the other hand, there is no provision in any of the
Treaty documents whereby the associate membership of depend
ent territories would cease when they gained independence....

.. Mention may be made of the following documents: The
Impact of the European Economic Community on African
Trade, ElCN.14/29. 20 Nov. 1959; Association of Non-Self
Goveming Territories with the European Economic Commun
ity: Report of the Secretary··General, G.A., 13th sess. Annexes,
a.i. 36 (A/3916/Rev.l); Informatio'l Paper on Recent Devel
opments Concerning Westem Europea'l Economic Groupings,
E/CN.14/i2/Add.1, 21 Jan. 1961; Report of the Ad Hoc Com
mittee of Government Representatives on the Impact of West
ern European Ecollomic Groupings 0'1 Africa'l ECOllOmies,
E/CN.14/100 and Add.l, 1/2 Feb. 1%1; Recent Developments
in rVestem EurJpean Economic Groupings as far as they
Concern Africa'l COlwtries, E/CN.14/139 and Add.2, 15 Nov.
1961; Informatia'l Paper on Recent DevdopmelJts in Western
Ellropean Economic Groupings, E/CN.l4/139/Add.l, 6 Feb.
1962. It may also be noted that trade associations in Latin
America. and in particular the Latin American Free Trade
Area (LAFTA), have been the subject of study by ECA; see,
for instance, The Significance of Recent Colllmon }ofarket De
t'elopmCllts i'l Latin America, E/CN.14/64, 2 Dec. 1960.

.. See chapter lI, fn. 207 above.
M E/CX.14/72, 7 Dec. 1%0.
""Ibid., paras. 9-11.
.. If this had been the objective of the Treaty, the inclusion

of the Trust territories of the Cameroons and Togo among
the associated countries and territories would have had little
meaning, since it was known at the time the Treaty was signed
that the particular relations these countries had with France
would cease to exist in 1960. In another case-that of the
Italian Trust Territory in Somaliland-it was recognized that
the particular links with Italy would be discontinued in De
cember 1960; and the authorities then in charge in the country
were given the opportunity through a "declaration of inten
tion" to ratify as~ociation of the country with the EEC, imply
ing that association could be maintained after independence
had been acquired.

The position taken by the EEC authorities was that newly
independent countries remain associated with the EEC as long
as they have not explicitly announced their desire to discontinue
such association. ~one of the newly independent African States
had made any announcement to this effect up to December
1960.... Some of them have been reported as anxious to see
the EEC propose revisions in the Treaty and Convention to
take account of the changed political situation. After consul
tations with the Governments of the newly independent coun
tries, the EEC authorities have apparently decided against any
such revisions for the time being.

At its meeting of 18-19 October 1960, the Council of Ministers
discussed the problems relating to the associated membership of
African territories and countries having attained indepenJence.
The 1Iinisters reached agreement on the following points: (i)
• f ember StatL. agreed to maintain, for the time being and until

. r.h time as new provisions were made, the association of
,-,JUntries and territories which so desired. Formal requests to
that effect have been addressed to the Community by Togo, the
Ivory Coast, the Central African Republic, the Congo tBraz
zaville), Gabon, the Malagasy Republic, Chad and Upper
Volta: (ii) the Council recognized that practical arrangements
for the relations between the Community and countries and
territories having attained independence should be established.

(b) Establishment rights"

The position in ri:- lect of the provISIons on establishment
rights is also far from clear. From the formal provisions of
the Treaty of Rome and the Implementing Convention, it seems
clear that associated overseas countries are to eliminate pro
gressively existing restrictions on the freedom of establishment
of nationals and companies of the six member States. It is
worth noting that, whereas up to four years are allowed under
Article 54 of the Treaty for laying down the general program
me for the abolition of restrictions in EEC co..mtries on freedom
of establishment, the Council is charged under Article 8 of the
Implementing Convention with determining the particulars c.f
the extension of such rights to the EEC members in the
associated overseas territories in the course of the first year.
The urgency attached to the provisions on the abolition of
restrictions in associated countries contrasts with the absence
of any provision. whether in the Treaty or in the Implement
ing Convention, for the extension of reciprocal benefits to the
associated countries.'"

Directives for the extension of establishment rights by
associated countries were laid down by the EEC Commission
late in 1958. When considering these directives the EEC
Economic and Social Committee and the interested member
States in consultation with the central and local authorities
of the associated countries expressed a desire for the elabora
tion of directives for the extension of establishment rights by
EEC member States to nationals and companies of associated
countries and territories. The Commission declared that it has
taken account of this in the last paragraph of the preamble
to the directives proper."

(2) Changes in tariffs and CJ1'0tas'1

The provisions the Treaty of Rome dealing with tariffs and
quotas are relatively clear and leave little room for differences
in interiJretation. However, they suffer from the fact that they

eo The Government of Cameroun informed EEC in January
1960 that it wished to remain associated under Part IV of the
Treaty pending other arrangements. As regards Guinea, EEC
authorities reported early in 1960 that they were studying
forms of collaboration with that country. See Jollrnal officiel
des Communautes Europeer.nes, 29 Feb. 1960, p. 507.

01 Ibid., paras. 20-21.
os The details of the arrangements contemplated do not as

yet appear to have been worked out, since the Commission was
recently reported to be examining problems relating in par
ticular to the conditions of entry, stay and expulsion of na
tionals and companies of the member States in countries and
territories ha\'ing special relations with France. See Troisiemc
Rapport gblcral sur l'activite de la Commlmoute, May 1960,
chap. V, para. 332.

"Ibid.
.. ECA, op. cit., paras. 22-34.



were conceived with a, view to a passive association of overseas
territories and do not take the changes in their political status
into account.

As far as custom tariffs are concerned, the provisions
implementing the principle that each associated country shall
"apply to its commercial c.xchanges with member States and
with the other (associated) countries and territo;-ies the same
rules which are applied in respect of the European state witb
which it has special relations" (Article 132.2) a': included
in the Treaty itsel f, whereas those referring to quantitative
restrictions are only considered in the Implementing Conven
tion. This distinction may be of relevance when it comes to thc
re-negotiation of the Convention.

Article 133.2 of the Treaty stipulates the abolition of duties
on imports from the other EEC member countries according
to the same rhythm and modalities as between member
countries. This provision is, however, accompanied by two
qualifications:

(1) Associated overseas countries have the right to levy
custom duties designed to promote their economic and inJustrlal
development and they may also levy duties of a fiscal nature;

(2) The reduction of duties envisaged applies in principle
to the difference between the duty applicable to products im
ported from the member State with which the associated
country has special relations and that applied to other member
States. This qualification also implies (and this is explicitly
stated in the nc.xt article), that non-discriminatory tariffs re
main unchanged.

It appears, therefore, that the Treaty does not call for a
complete dismantling of tariffs on imports of associated coun
tries from the EEC m'2mbers. The importance of the obligations
accepted on behalf of the associated countries and territories
by the former metropolitan country depends largely on the
status enjoyed by the latter on their markets. In practice,
development requirements and financial needs of the associated
countries and territories are also taken into account.

It is only in the case of former French \Vest Africa that
existing regimes of associated countries im'olve tariff discrim
ination between EEC member countries. Imports from France
enter duty-free, while those from the other member States are
subject to a customs duty which ranges from 5 to 10 per cent
for engineering products, with the notable exception of auto
mobiles and parts, where the tariff is of the order of 20-25 per
cent. On teXl1les and clothing, substantial preferences (15-20
per cent) are also accorded to France. On other products, the
customs duties applied in these areas are generally low--<Jn
the average some 5 per cent."

The remaining associated African countries and territories
having special relations with France apply non-discriminatory
customs duties or no customs duties at all and the question of
discrimination among the Six in this field therefore does not
arise." In some of the areas (including former French \Vest
Africa), duties exist which are formally fiscal but are closely
similar in nature to customs duties by virtue of the manner in
which they are applied in practice. Since such duties are, in
any case, not discriminatory among the EEC member States,
the associated countries are under no Treaty obligation to
adjust them. Finally, the Congo (LeopoldviIle) and Ruanda
Urundi apply a customs tariff which is entirely non-discrim
inatory.

All the associated African countries affected by the Treaty
provisions relating to customs tariffs proceeded with the 10

.. L'Usillc Nouve/lc, 16 June 1960.
00 Discrimination is precluded by special international obliga

tions: trusteeship agreements in the case of Toga and the
Cameroons, the Congo Basin Treaty in the case of the four
countries of former French Equatorial Africa. (This Treaty
formally concerns only part of this area, but in practice,
France had extended it to the whole of French Equatorial
Africa). The 1falagasy tariff. which was suspended during
the Second \Vorld \Var has not since been re-introduced and
in the ca"e of the French Somali Coast, tariffs have, by uni
lateral French decision, not been applied.

per cent reduction in January 1959 without resorting to the
special provisions concerning development needs, and agreement
has been reached between the EEC authorities and the associat
ed countries and territories for a further 10 per cent reduction
in July 1960, again without exception."

As regards quantitative restrictions, these are applied exten
sivelv in the associated African countries, save the Congo
(Le~pollh'ille) and Ruanda-Urandi. Of the associated coun
tries having special relations with France, only those that
formerly constituted French West Africa have liberalized
imports from sources other than the Franc zone.

In respect of quota arrangements for the associated coun
tries, Article 11 of the Implementing Convention provides that:
(I) existing bilateral quotas are to be converted into global
quotas 0l;en to all member States of EEC and are to be
increased annually by not less than 20 per cent in their total
value; (2) where the global quota for a non-liberalized products
does not reach 3 per cent of national production, a quota
of not less than 3 per cent of such output shall be established
by the end of the first year of the entry into force of the
Treaty and shall be raised to 4 and 5 per cent by the end of
the second and third year respectively; thereafter the quota
shall be increased by not less than IS per cent annually.
These provisions apply equally to EEC member States; with
respect to the second provision, however, the Convention notes
that where the global quota for a non-liberalized product repre
sents less than 7 per cent of total imports into an associated
country or territory, a quota equal to 7 per cent of such imports
shall be established by the end of the first year of the entry
into force of the Convention, to be increased annually in accord
ance with the provisions of the Treaty as set forth above.

In implementing these Treaty provisions, the authorities
of the French Community have found it difficult to apply
the provision on national production and have based implementa
tion on the provisions relating to total imports, even in cases
where there is a significant national production. In all, quota
increases in the countries in special relatIOnship with France
introduced in January 1959 increased export opportunities for
EEC members other than France from $34 million to $46
million, with a further increase to $56 million under the second
quota increase in January 1960.""

\\'hatever the exact degree of compliance with the Treaty
provisions achieved so far by the associated countries and
territories, it appears that in the long run, substantial additional
export opportunities for the EEC members other than France
will arise in these areas if the Treaty provisions are fully
implemented. The shift at the expense of French exports
could be considerable, although less marked in terms of price
relationships existing prior to the devaluation of the franc
in 1958. To the extent that they would involve reduction in
import costs, such shifts may be welcomed by African im
porters. \\'hether these measures are likely to hamper African
industrialization eHorts will be considered below.

\\'hile associated countries are clearly authorized to maintain
tariffs on imports from EEC members in the interests of their
economic development, no similarly specific authorization is
given for quantitati\'e restrictions; on the other hand the
Treaty does not explicitly forbid the associated countries to
apply quantitative restrictions on their imports from EEC
countries. It may have been considered unlikely that the associat
ed countries would resort to such restrictions while their com
mercial policies were under the direction of the metropolitan
powers.

Again, there is no provision in the Treaty precluding the
associated countries from discriminating against EEC members
in favour of third countries. Such discrimination was, however,
ruled out for other reasons. In the case of the French territories
which applied customs duties on imports from countries other

<r. According to information available at the time of writing,
it would s,'em that all countries, c.xcept Guinea, have actually
imnlemented the reduction.

'" Troisicmc rapport gelleral sur rac/hit; de la COIllIlWMU/C,
1[ay 1950, chap. V, para. 322.
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than France, the obligation not to discriminate amOllg EEC
members involved extension of duty-free treatment to the other
EEC members, and thus indirectly Eafeguarded them aga.n,t
discrimination in favour of third countries. Special interna
tional obligations had the same effect in the other French
territories, as well as in the Belgian dependencies. The consid
erations are. however, subject to change with the accession of
the associated countrks to independence.

List "GH tariffs"

Under an agreement of the EEC members concluded in
March 1960 regarding the common external tariffs to be applie\1
to imports of commodities contained in List "G""" of the
Treaty of Rome, the arithmetic ,n'erage of the agreed tariffs
amounts to 10 per cent as against an arithmetic average of
11 per cent for the national EEC tariffs rela:ing to these
commodities in January 1959. For the commodities of most
direct interest to African producers - vegetable oils. tropical
woods, cocoa products and metals - the external tariff tends,
metals apart, to exceed scmewhat the arithmetic average of
national tariffs actually applied. Of the seventeen pro:ocols
established in the agreement, authorizing the EEC Commission
to allow quotas for imports from third countries at reduced or
zero duties, seven re;ate to products of some importance to Afri
can countries (tropical woods, cork, aluminium, magnesi urn,
lead, zinc and ferro alloys). These quotas are officially to be
considered as temporary measures designed to facilitate adjust
ments during the transitional period and are to be periodically
reviewed by the EEC Commission.

Accelerated implementation of tariff alld quota reductiollsn

On 1 January 1962, the EEC members reduced the:r internal
tariffs by 10 per cent, thus bringing the total of their reductions
since the Rome Treaty came into force to 40 per cent for
manufactures, 35 per cent for non-liberalized agricultural
products and 30 per cent for liberalized agricultural products.
France did not make any tariff reductions on 1 January 1962
as it had unilaterally effected the necessary cut in two stages
of approximately 5 per cent each on 30 March and 12 Septem
ber 1961.

No further acceleration tariff cut of 10 per cent like the
one at the beginning of 1961 was made. It is possible that this
step may be taken sometime in 1962, since the next scheduled
reduction will not be made until mid-I963. The following
associated countries carried out the acceleration of 10 per cent
which took place in EEC countries in January 1961: Xiger
and Dahomey t1 January 1961) and Ivory Coast (l ~Iay 1961).

The first of the three moves towards the erection of the
common e.xternal tariff of EEC was completed by the end of
1961. For industrial goods the first harmonization took place
1 January 1%1, on the basis of the common external tariff, less
20 per cent (with a few exceptions). The harmonization
taking effect from 1 January 1962 therefore only concerned
agricultural products. It was based on the common external
tariff. without reductions. At the same time, the Federal
Republic of Germany also raised its external tariff on manu
factures vis-a-vis non-community countries by the same amount
as it had done at the end of 1960.7'1 This represented the
second step by that country to implement the acceleration
programme of May 1960.

In accordance with the acceleration decision, all quantitative
restrictions on imports of industrial goods from other Com
munit), countries were abolished as from 1 January 1962,
unless an escape clause is invoked.

OIl ECA, op. cit., para. 39.
.,., List "G" is one of the lists in Annex I to the Treatv of

Rome and reiers to tariff headings in respect of which diit:es
under the common customs tariff were negotiated between
member States.

11 IlIformatioll Paper Oil Recent D(·.:elopmellts ill ~Vestl'rn

European Ecollomic Groupillgs, E/CX.14/139/Add.1. 6 Feb.
1962, paras. 5-8.

'" As a result of the large German tariff reduction in 1957,
the country was permitted to implement the acceleration pro
gramme in two stages.
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(3) The impact of EEC on African 01/erscas trade"

As noted earlier, some of the most important policy decisions
affecting the position of Airican countries have yet to be taken
by the EEC authorities_ In fact, it is only in respect of the
customs union part of the Treaty (and the provisions for the
Development Fund) that practical policy has been laid down
citarly and III detail. Furthermore, the existing provisions
governing the association of overseas countries and territories
eX"lre at :he end ot 1962 and will then be subject to renegotia
tion which is bound to be affected by the transition of these
coun:ri~s to indell\:mlence.

Any analysis oi the impact of the EEC on the African
economIes must thus, ior the time being, be based chiefly, on
a consideration of the consequences ior African trade of the
customs union arrangements as they exist at present. It will
be recognized, however, that other provisions, such as, ior
example, these relating to managed marketing arrangements,
long-term contracts, etc., could mean a great deal more to
the export economies of the associated African countries
than the simple preferential treatment accorded in the field oi
tariffs. Nor is it possible for the present discussion to take
into account such intangible effects as those which might result
from the establishment of new commercial contacts in a large
and dynamic market, or any stimulus to a greater inflow of
prh'a:e foreign capital, that might develop as an indirect result
of the common market arrangements.

It is also important not to lose sight of the fact that an
underlying objective of the EEC is to accelerate the growth of
incomes in the area; and any such acceleration, if not accom
panied by excessive protp.ctionism, should lead to an expansion
in exports oi associated African countries, and offset, at least
in part, any adverse effects of discriminations upon the non
associated countries.

The effects to be traced in the following discussion are those
ari,ing irom the gradual elimination, during a transitional pe
riod of some 12 to 15 years, - or possibly less - starting from
the entry into iorce of the Treaty of Rome in January 1958, of
quantitative import restrictions and import duties applied by the
EEC members in trade with each other and with the associated
countries and territories and the dismantling by the latter of
discriminatory quantitative restrictions applied to imports from
the EEC area and of any practices discriminating among the
EEC members in the field of tariff policy.

Discrimil:ation and the pattem of EEC imports

The elimination of customs duties in trade among EEC
countries will provide an incentive to importers in the member
States to give priority to purchases from within the area and
from associated countries rather than from other sources.
This tendency could be reinforced by the discriminatory elimina
tions of quantitative import restrictions. However, except in
France, ,ucn rt"tric'ions are not ap,J!;ed in the EEC countries
to the principal African export commodities, but largely to
teIT'perat~-zone agricultural products, for which special ar
rangements in accordance with the EEC common agricultural
policy will, in any case, be the decisive factor. The quantita
ti\'e restrictions applied by France to imports from outside the
Franc zone cover most of the commodities of importance to
O\'erseas pro:iucers within this zone with the notable exception
of metals and minerals, cocoa, palm kernels, copra, cotton and
si,al. Ii thEse restrictions were to be dismantled under the
Treaty of Rome, gains in the French market might well accrue
to the Congo (Leopoldville), Ruanda C rundi and other as
sociated countries outside the Franc zone, as well as to non-

~ The Impact of Western European IlItegration 011 African
Trade alld DCL-e/opmellt, E/CX.14/i2, 7 Dec. 1960, paras. 55
6i; 108-114. This review, the latest available in l.:nited Nations
documentation at the time of writing, antedates the January
1962 EEC tariff and quota reductions discussed above by one
year. The review thus analyzes the impact of developments
which were only anticipated at the time it was written.



Table V-28

The EEC External Tariff and National Tariffs in the EEC l'tIemher Countries
as of 1 January 1957 for Selected Commodities"

(Percentages)

Natianal Tariffs as of I January 1957&

Bendu.r Fed. Rep. 0/ Germany Italy

In forc:e b

Legal In fora

o

EEC

Ttlriff

10

10
o
6
4
o
o
6

10
15, wire 19

5
10

9
16
IS
20
80
30'
o
o
o

{5 ~~.

{5 i~.
{

9 or 10
5 Lu.

25
22
27

30

B

9

o

7
11

16
1

13
4
4
3
o

25
27

21
25
22

30

8
o
o

18

o
10.4
50'
36'

105

In forc:e b

o

A

o

o
o
o
o
o
o
o

o
o

o

o

o
o
o
o

o
10.4
O'
o

20

25
3.5

20
15
0-2
o
8

35
40

5-6

10
12-18

LegalB

o 0

o
o

o 10

o

25
25
25

30

15-25
0-20

-8
I)

o
12
o

20
20

o

o
o
o

o
o
o

o
o

o

o

o

o
o
o
o

o
o
o
o
o

III forc:eb

A

10
10
10
18

25
20
30
20

110

o 5
20 SO
30 SO
20 40
o 105

----State Monopoly----
o S

10 0
10 0
18 25

22

o

15

15

Legal

10
18-20

15-25
0-20

8
12
o

12
20-35

20
20

10
26
52*
0*

o

3
o
o
o
o
o
o

0-10
14

o
o

32*
~

o
o

oi~u. }

oi~u.}

oi~U.}
35
35
30

30

o

o

4
0.5
5
5
o
o
5

12
18

o
o

10
26
52'
5'

65
32'
O·
o
o

{ot.
{ 0t.
{ 0tu.

o
o

6
o
o
o
o
o
o
o
6

B

o

5

o

10
6

10

18

o
o

10
15'
57
S*
O'
o
o
5

o

3
o
o
o
o
o
o
o
6

5

A

o
o

o

o
o

10
O'

57
8*
0*
o
o
5

5

o

6

o

o
o

6
o
o
o
o
o
o
o
6

10
Sb

15
15'
57
s*
0*
o
o
5

Legal

Zinc .
Tin ..
Cobalt " .
Tungsten" .
Aluminium " .

Idem, wire, plates and sheets
Manganese-wire, plates and

sheets .

Palm Kernel oil, cmde .

Palm oil, crude .

Cocoa mass and paste •.......
Cocoa butter .
Cocoa powder, unsweetened ..

Idem, containing 60 per cent
or less sugar .•.•.••••......

Cotton, wool, jute, sisal, hemp
-raw .••••.•••.••.•••..•••

Common wood (other than
coniferous)-rough
Idem, sawn, sliced or peeled

Veneer sheets and sheets for
pIY'I'!ood .

Copper-unwrotlght .
Lead

Cocoa beans ..•..•..•.....•...
Coffee, raw .
Tea .................•.......
Bananas .............•.•.....
Sugar, raw , .
Tobacco leaf .
Groundnuts- .
Copra ......•....•..........
Palm nuts and kernels ••...•.
Groundnut oil, crude ..•......

SOllrces: GATT, Report of the Working Partv OIl tlte Asso
ciation of Overseas Territories with the EltropealJ Economic
Comml4llity, inclllding Commodity Trade Stl/dies, Geneva, 1958,
and information obtained from the GATT Secretariat.

• For cocoa products data relate to duties in force on 31
December 1958.

b A-tariffs effectively applied to imports from former over-

seas territories.
B-tariffs applied to imports from other sources.

• But not less than 29 Accounting Units (US dollars) and
not more than 42 Accounting Units per 100 kgs. net.

• Ad valorem equivalent of specific duty based on import
data for 1958.

i.u. Industrial uses.

associated countries. Such gains would, of course, be at the
expense of producers in the Franc zone.

The trade diversion effects of relevance to African countries
can be expected to result largely from the association of
overseas countries and territories rather than from the creation
of a common market among the EEC members, since most of
the primary commodities which are important items of African
e.'Cports to the EEC area are either not produced in the latter,
or if so produced, are either admitted free of duty or are not
likely to be affected greatly by the EEC tariff arrangements.
The latter is true of temperature-zone agricultural commodities
exnorted to the EEC market in substantial quantities by a few
African countries-mainly Morocco and Tunisia. The position

" ibid., table 3.

of producers in these countries as against that of domestic
producers in the EEC area will be determined chiefly by
arrangements made in connexion with the common agricultural
policy rather than by the EEC tariff regime. As regards
primary commodities subjected to some degree of processing,
on the other hand, current trade flows and the future export
potential of African countries will be affected not only by the
association of overseas countries with the EEC but also by
changes in the competitive position in the EEC market of
industries like oil-crushing, coffee and cocoa handling and
metal processing in the six member countries.

The external EEC tariffs are shown in table V-28, together
with the national tariffs e.'tisting prior to the establishment of
EEC, for the principal products of interest to African countries.
As already mentioned, these tariffs cannot be considered as
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final, but may be redoced by up to one-fifth or possibly more,
depending on the outcome of the 1960-1961 GATT negotiations.
Nor can anything definite be said about the exact length of the
transition period preceding the fuU implementation of the
EEC tariff regime and the position of associated African
countries during this period. The decision taken in May 1960 to
accelerate implementation of the Treaty, may be followed by
similar steps in the future. The consequences for African trade
may, on the other hand, be delayed if steps similar to those
taken in 1959 to extend reductions in internal tariffs to all
GATT members were to accompany future adjustments in
internal tariffs.

It can be seen from table V-28 that oilseeds and kernels,
textile fibres and most metals - aU commodities which are
fairly important in African exports - are to be admitted
duty-free into the EEC market. The main impact of the
external tariff established for manganese, aluminium and cocoa
prodt:cts lies in the future, since these commodities are not,

as yet, exported in significant quantities by African countries.
The same is true of tea, and, the Federation of Rhodesia and
Nyasaland apart, to a lesser extent also of tobacco. Africa
a':counts for a substantial proportion of world exports of the
remaining commodities shown in table V-28 ranging from
one-fifth or more in coffee and citrus to from one-half to
two-thirds in the cases of cocoa, tropical wood, groundnut oil,
palm oil and palm kernel oil.'"" As can be seen from table
V-29, Africa depends heavily on the EEC market for such
exports. This dependence is marked among the African coun
tries associated with the EEC; of the commodities mentioned
above it is, in fact, only in the case of palm kernel oil and
tropical wood that the EEC takes less than two-thirds of their
total exports. The EEC is also an important market for other
African products, such as tropical woods, cocoa and coffee.

15 For detailed data on the statistical position of African
production and e.xports see IllterllatiQ/lal Actioll for Commodity
Stabili::atiml alld tile role of Africa (E/CN.14/68).

Table V-29"'

The Importance of EEC Countries and of Mrica in Tradc of Selectcd Commodities
(Percentages)

Sl.are of EEC Share 1ft. commodities
Share in EEC sped ed in global

Share of
In total exports of imports of exports of

Africa Non- Non- Non-
in world In world Associated Associated Associated Associated Associated Associated
exports imports Africa Africa Africa Africa Africa Africa

Coffee ............ 22 23 54 24 29 8 19 14
Cocoa .......... 70 35 73 40 33 42 5 14
Groundnut oil ... 64 60

85} f2
3 !}Palm kernel oil. 73 38 29 10' 56 0 4"

Palm oil 64 41 78 61 9
Bananas 12 22 73 0 26 0 2 1
Tropical woods 73 36 35 18 2 3
Tobacco ......... 11 24 86 3 4 1
Tea ............. 5 3 4 0.4 2 0.1

SOllrce: Economic Commission for Africa.
Note: The shares given above are orders of magnitude, generally referring to the

1956-58 period. The first six columns have been calculated from quantities, the last two
from values. "Non-associated Africa" excludes North African countries (except Sudan), the
Federation of Rhodesia and Nyasaland, the Union of South Africa and the islands adjacent
to Africa.

• AII vegetable oils.

The position regarding sugar, citrus fruits and other tem
perate-zone agricultural commodities cannot be analysed ade
quately at present since the details of the EEC common agri
cultural policy which will be the determining factor for these
commodities are not as yet known. There is every reason to
expect, however, that such policy will be directed towards a
higher degree of self-sufficiency in the EEC market and that
important consequences may ensue for the exports of temperate
zone agricultural commodities-notable grains and wine
by the North African countries depending greatly on such
exports.

Recellt chGllges in EEC trade pattems

Between 1957 and 1959 inter-EEC imports rose from 28.2
to 33.3 per cent of the Community's total imports and from
42.3 to 48.8 per cent of its imports from aU the industrialized
countries. Over the same period, the share of African countries
associated with the EEC in imports by the Community from
non-industrialized countries as a whole feU slightly, whereas
there was a rise in the share in such imports of the remaining
African countries and territories as a group. It should be
noted, howe\'er, that these percentages are affected by the
devaluation of the French franc zone currencies in 1958, which
decreased the dollar value of French imports from overseas
associated countries, without significantly increasing the lat
ter's exports to other EEC countries. It is particularly in the
markets of the Netherlands, Italy and the Federal Republic
of Germany that the non-associated African countries did

"" Ibid., table 4.

better in terms of the dollar value of exports than the as
sociated African countries as can be seen from the data in the
table on p. 184 relating to imports into EEC countries in 1957
and 1959 (millions of dollars and percentages).

Available data on the dollar value of trade in individual
commodities suggest that the EEC associates in Africa have
not fared better in the EEC market recently than have other
African countries. In cocoa, there has been a clear shift away
from the former to the latter group of exporters, particularly
in the Xetherlands and Italian markets; and the community
as a group took a bigger share of its total cocoa imports from
non-associated Africa in 1959 than in 1957 (50 per cent as
compared with 45 per cent). In coffee, associated African
countries increased their share in the Italian, French and
Benelux markets. Except in the Benelux area, however, these
shifts in imports have thus far been at the expense of Latin
America rather than of the non-associated African countries,
and there has been little change in the relative position of the
two groups of African coffee producers in the EEC market in
recent years. Kor has the general pattern of trade changed
much in tobacco or bananas. Bananas are the only commodity
in which the associated countries in Africa have made some
advance in the \Vest German market.

Since the Treaty of Rome has only been in operation for a
limited period, the developments described above cannot be
considered as a suitable guide to the future of such trade.
The evaluation of the impact of the EEC on African trade must
therefore still be based upon general considerations regarding
the modifications which are proposed in the tariff regimes of the
EEC countries.
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From non
industrwh=&:d

Total COUHtTl .. J A

(.\1illioll dollars)

Belgium-Luxembourg ... 1957 3,432 YI3
1959 3,445 905

France ................ 1957 (I,! 70 3,299
1959 5,087 2,718

Germany Fed. Rep. of .. 1957 7,549 2.63~

1959 8,477 2,832
Italy ............. , .... 1957 3,674 1,495

1959 3,347 1,3R5
Xetherlands ... '.' ..... 1957 4,105 1,152

1959 3,939 1,116
Total EEC ........... 1957 24,930 9,497

1959 24,295 8,957

I",ports from

J:EC a.J!l1cIJud Othl'r
.-l/nean African

corUl/rrtt.f countraes
(As Nrantagc of imports from
nOl1·luJUJtriali:tda COfl,:tr;cs)

21.6 13.0
23.1 13.2
2~.2 15.1
31.0 14.3
3.5 13.9
3.4 15.2
3.6 13.4
4.8 15.8
3.0 10.2
4.0 14.0

14.1 13.7
14.0 14.7

• Total less OEEC countries, Xorth America and Japan.
SOllrces: 1957: Direction (If Jlltcnwliollal Trade, Vol. X, Xo. 8. 1959: OEEC. Trade by

commodities Series C, Vol. n, 1959.

The combined effect on the pattern of EEC imports of the
various relevant factors is difficult to assess. There is no reason
to expect that the EEC tariff regime will have important
consequences for consumer prices and consumption in the
EEC market. For none of the commodities prominent in
current exports of countries associated with EEC and likely
to be affecterl by the tariff regime (rather than by arrangements
made in connexion with the common agricultural policy) does
the external EEC tariff exceed 20 per cent. In most of these
countries, national tariffs are already levied on these commodi
ties, but even in the cases where the national tariff was formerly
nil or suspended it is unlikely that the EEC tariff will be
reflected in any important change in consumer prices.

As regards the po<itinn of African prnrJucers, sub,tant;al
preferences of a tariff and non-tariff nature were already
enjoyed in the past in one or another of the EEC countries
by all the African countries associated with the EEC other than
the Congo (Leopoldville) and Ruanda Urundi: and these
preferences applied to most of their principal export com
modities other than cocoa. The exports of these countries
have been developed under hea\'Y protection in the markets
of the former metropolitan power concerned and have not in
the past been in a position to compete elsewhere in the EEC
market. The preferences accorded under the EEC tariff regime
may not be sufficient to offset the effect on producers of any
gradual abolition of the special arrangements operated in
their favour by France and Italy. In that case the Q\'er-all
effect of the changes brought about by EEC would not be to
provide any additional stimulus to an expansion of production
in the associated countries; these changes might, on balance.
benefit the non-associated countries as well as the Congo
(Leopoldville) and Ruanda-Urundi.

Thr role played in the consumption by EEC countries of
certain varieties and types of agricultural commodities which
cannot easily be grown on a considerable scale in African
countries associated with EEC may not reflect a basic
difference in consumer tastes so much as the varying incidence
of taxation in these countries and differences in availability.
Shifts in consumption in fa\'our of the varieties which the
associated countries are in a position to supply may therefore
occur, given the necessary modifications in taxation and in
ducements to importers to turn to new sources of supply.

The problem of the cultivation of special varieties and types
of tropical nops not presently grown on an extensive scale
in associated African coun tries may possibly be overcome
with adequate investment and the extensive adoption of new
techniques of soil and plant treatment, but the process will
needs require considerable time. Difficulties in effecting rapid
increases in the production of traditional crops in the African
countries associated with EEC ancl the gradual implementation
of the provisions of the Treaty of Rome will help to prev'.:nt
any large and immediate disturbances to existing trade patterns.
On the other hand, the price margin needed for EEC importers

to shift their purchases of given varieties and qualities from
one source to another may be very small, and possibly no
higher than that provided in the early stages of implementation
of the tariff provisions of the Rome Treaty.

Some trade diversion may therefore be expected even in the'
short run. To the extent that such diversion involved merely
a shift in exports of the associated countries away from
third markets to the EEC market, non-associated suppliers
in Africa may Le adversely affected chiefly through a decline in
prices, while total quantities may not change much since losses
suffered in the latter market could be largely compensated by
gains in the former. Their position would clearly be more
serious if the associated countries were able to increase their
share in the EEC market while maintaining their exports to
other markets. The probable substantial increase in coffee pro
duction in associated countries in the near future may give
rise to a situation of this type.

In the long run, it would appear reasonable to expect that
the basic objective of the EEC tariffs for tropical commodities
-to enable the associated countries to increase their share in
the EEC market - will be realized. Trade diversion would of
course be checked if duty-free or dU1'j-reducrd quotas were
to be established or retained, or arrangements with similar
effects were to be instituted in response to influential com
mercial interests in EEC member countries which mav be
anxious to maintain imports from third countries providing
traditional markets for their industrial exports.

It should be stressed that the analvsis shown above has been
based largely on the effects of the EEC tariff regime, without
taking into account the market growth within the Community
that may result from the general economic development of the
area as a result of other aspects of the Treaty of Rome.

(4) The position of illdividual African countries"

The effects of EEC, even if they cannot be assessed with
precision and certainty at this stage, are bound to differ consid
erably from one country to another. These differences do not
depend simply upon whether particular countries are associated
with the EEC or not, but also result from other factors.

It will be seen from table V-30 below that the countries
associated with EEC under the Treaty of Rome or having
special links with one of the EEC countries are also the
countries recording the largest shares of exports to the Com
munity in the period 1955-1958."" These exports were, however,
hea\;iy concentrated on the European country with which the
African country or territory concerneu had special links....

77 ECA, op. cif., paras. 115-121.
'lS It mu,t, however, be stressed, that the figures ShO\\'tl in

clude re-exports.
.,. The concentration would be even greater than shown in

table V-31 if exports to the whole franc area were taken into
account and not only exports to France.
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Table V-3D

Trade of African Countries with the European Economic
CommunitY''''

(Percentages, 1955-1958 average)

Table V-31
Share of EEC in exports of selected African countries and

territoriesln

(Percentages. 1955-58 average)"

( +) or import

Source: Economic Commission for Africa.
• Excluding special categories.
b Export surplus as percentage of imports

surplus as percentage of exports (-).
c 1955-57.
"1958.
·1957.

Mozambique 11 20
Federation of Rhodesia and

Nyasaland 14 7
Liberia 16 20
United Arab Republic (Egypt) 17 30
Sierra Leone 18 13
Ethiopia 22 33
Nigeria 24 18
Sudan 27 17
British East Africa: 24 17

Tanganyika 27 17
Kenya 28 17
Uganda 21 18

Angola 28 20
Ghana 30 19
Gambia' 50 9
Libya 52 46
1Ialagasy Republic 64 77
),forocco . . . . . . . . . . . . . . . . . . . . 67 60
Cougo and Ruanda-Urundi .. , 69 54
Tunisia . . . . . . . . . . . . . . . . . . • . . 71 79
Former French West Africa .. 75 74

Guinea" . . . .. .. .. . . .. . 73 79
Ivory Coast" 67 77
Senegal, Mali and
Mauritania· 84 71

Somalia 77 49
Cameroons . . . .. .. • 78 71
Togoland 78 53
Former French Equatorial

Africa 79 68

Source: Economic Commission for Africa.
" See footnote in table V -30.
b I.e., e.'Ccluding the country with which the African country

or territory has or had special links: Belgium for the Belgian
Congo, Italy for Somalia and France for all others.

developed areas for that country are in Latin America and
Asia."

The over-all geographic distribution of trade of the various
African countries and territories is, however. a very deficient
indicator of their respective position vis-a.-vis EEC, since both
the common external tariff and the presently envisaged common
agricultural policy of EEC apply only to a relatively limited
range of products. Since, as mentioned above, most industrial
raw n:aterials will enter EEC duty-free and without quanti
tative restrictions, the immediate impact of the Common Market
is likely to be insignificant or even nil for countries specializ
ing mainly or entirely in such products. This is the case for
the United Arab Republic, Liberia, Sudan and, to a lesser
extent. the Federation of Rhodesia and Nyasaland ?nd the
Republic of South Africa.

27.0
27.3
24.5
18.9
16.6

Ital)'

15.1
0.0
7.8

12.5
17.2
16.8
3.7

TotoJ. exduding
",elrotol;lan

countr>b

29.3
24.7
25.6
21.3
19.6

29.3
24.0
25.6
22.6
19.6

Total exdlldillg:

BdOi"... Frallcc

Tot"J

Tolal

CoUlllries hot'ino steclallinks
with EEC countries
Ghana _....... 30
Angola _. . .. . . . 28
Kenya 28
Nigeria................. 24
Uganda 21

Countries hat-ing sPecial Ji"ks
wilh EEC coulllr;u

Former French Equatorial Africa 79
Somalia 77
Former French \Vest Africa 75
Tunisia 71
Congo and Ruanda-Urundi 69
}'forocco 67
Malagasy Republic 64

-29

-201

- 40
+ 13
- 2
+ 35

+116
+10

-131
15
54

+ 17
+ 52
+ 31
+ 99
- 52
+173
+ 41
+71
+310
-334
+ 76
- 18
+ 52
- 50
- 20
-189
+ 72

Balance of
trade will.

EEC- b

Shore of
EECi"
impartJa

Share of
EECi"
e.rportJa

As will be see from table V-31, the trade of the associated
countries and territories with members of EEC other than the
metropolitan power was relatively smaller than that of a
number of countries not associated with the EEC. Among the
latter. only the Federation of Rhodesia and Nyasaland, Liberia,
Mozambique and, in the most recent years, the UAR (Egypt)
consider EEC as a market of relatively secondary importance.
On the other hand, the Federal Republic of Germany, Italy
and the Netherlands have much larger markets in a number
of the nonassociated countries such as the United Arab
Republic, Ghana, Morocco and Nigeria, as well as in the
Republic of South Africa. In addition, the demand of the
non-associated countries for imports from the Community have
recently been rising more rapidly than the corresponding
demand of the associated countries, other than the Republic
of the Congo (Leopoldville). These trends, however, are not
necessarily relevant for the future; the very iact that the
Benelux count,ies, the Federal Republic of G:rmany and
Italy account for only a very small share of exports to the
former French dependencies means that there is considerable
scope for expansion once the area of preference is broadened
and this, in turn, might provide an inducement to avoid any
erosion of the preferences granted under the Treaty of Rome.
It should, however, be borne in mind that within EEC the
most dynamic market is the Federal Republic of Germany
and that the most important export markets in the under-

lJ) Ibid., table 5.

H. THE EL"ROPEAN FREE TRADE ASSOCIATION"

The establishment of the European Free Trade Association
(EFTA) as envisaged at the time of writing does not appear
to have any immediate direct consequences of major importance
for African trade. In contrast to the Treaty of Rome, the
Stockholm Convention instituting EFTA provides for no
association of African or other overseas countries or territories
and no preferential treatment in the field of tariffs, investment
or marketing arrangements in respect of any such area, over
and above that which already exists. Secondly, the Stockholm
Convention calls for no changes in tariffs borne by African
countries or any other third countries b the markets of the
seven member States. Thirdly, trade barriers within EFTA
are to be abolished only for industrial goods. Some special
agreements apart," the only obligation undertaken by the
EFTA countries in the agricultural field is consultation
on ways and means to expand trade in agricultural products.

81 Ibid., table 6.
.. However, only a few Asian exporters compete directly

with African countries in the \Vest German market.
83 Ibid., paras. 52-54. It must be stressed that the report on

which this sub-section is based was written before negotiations
regarding United Kingdom membership in EEC began.

.. Such agreements, which have, for example, been signed by
Denmark with the "Cnited Kingdom, Austria, Switzerland and
Sweden, set out the measures to be taken, including the elimina
tion of cU5toms duties in some cases, to facilitate the expansion
of trade in agricultural products.
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pro\'ided by the International Bank for Reconstruction
and Development. In adopting a highly selective ap
proach, it is realized that certain areas of great im
portance must be passed over in the discussion; on the
other hand, while technical assistance and help in the
creation of the social infrastructure which is essential
to economic development are of the greatest importanct;,
and while they may aid in the achievement of sover
eignty over natural resour:::es, they are ancillary to the
actaal resources exploitation aspect of the question.

64. The information set forth here, then, is con
fined to the provision of loan capital for economic de
velopment by the International Bank.

65. The Bank's Statement of Loans as of 30 Sep
tember 1961 included the following development loans
to African countries and territories (other than the
L'nion of South Africa).

g. FI?,AXCIXG OF ECOXO:llIC DEVELOP~IEXTBY

INTERXATIOXAL AGE?'CIES

63. The subject of international co-operation in eco
nomic development is not only one of very considerable
scope, but existing United Nations documentation
thereon is most e..xtensive.88 It is therefore felt that a
review of the subject in the conte..xt of the present
study should be confined to certain specific aspects
which have immediate bearing on the question of per
manent sovereignty over natural resources. The aspects
to be dealt with here will thus be limited to actual
financial development assistance provided by interna
tional agencies-practice, in other words, assistance

'" See Rt!port of tll,' fllorking Party 011 th~ Ellropeall Fru
Trade Associatioll. GATT document LI1235, Geneva, 4 June
1960.

... GATT. al'. cit., p. 3. It was also suggested at the GATT
meetings that ilie need under the original rules for EFTA
manufacturers to keep two inventories, one for materials quali
fying for area treatment and the other for materials which do
not qualify, might induce them, for reasons of convenience,
storage space and so on, to dispense with the second category
of rraterials This could affect purchases of materials from
third countries, not only for the production of goods to be
exported to oilier member States but also of those to be ex
ported to the outside world. It should, however, be noted that
most 0f the primary products of direct interest to African
countries I coffee, cocoa beans. spices, unmanufactured tobacco.
oilseeds, hides and skins. wood, cotton, wool and most non
processed metals and minerals) are included in Schedule III
of the Com'ention. and, as such, circulate freely within EFT.-\,
irrespecti\'e of their origin.

€' E/CX.l4 '61, 30 Sept. 1960.
"" Particular attention is drawn to the Report of ilie Secre

tary-General entitled Eeollolllic De~'cloplII"llt of L'lIda-den'l
op..d CIlII 11 trit!s. IlIt..n:atiollal Economic Assistallcc to tIlt' Less
De7:eloped COlllltries (E/3395, 4 July 1960), which constitute:,
an exhaustive and up-te-date study of the subject. and to th~
Xote by the Secretary-General entitled Opporlrmities f(lr IlIter
natiollal Co-operatioll Oil Bt"lwlf of Forlll,'r Trust Territ'lri,.s
alld Other .\'c-,I!ly IndepClldellt States (E/3338, 23 ~Iarch 1960).
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\Vhile the direct and illlmdiate impact of EFT.\ upon
African countries in therefore likely to be small. tilere is n'"\
doubt that some adverse consequences may ensue indirectly
and in the longer term. The fear has been expressed in GAT'1'
that the establishment of EFTA might lead to an extension of
the area of effectiveness of the preferences pre\'ailing within
the Britbh Commonwealth anJ between Portugal and its
overseas territories. The mem!lers of EFT:\. considered that
any such development was likely to be of small consequer.ce,
especially since they all imported a wide range of raw materials
free of duty. An indirect extension of preferences might,
however, occur, though this must arise inevitably in any free
trade area or customs union which includes a -:ountry granting
preferences to territories outside that area or union.'"

The member countries have also agreed that EFTA may have
an adverse effect on the industries of third countries. but that
this likewise is an unavoidable result of any customs union
or free-trade area. The complexity of certain provisions in the
Stockholm Convention makes it difficult at present to determine

to what extent EFTA may tend to discourage the import of
processed primary products in favour of the raw products.
However, the EFT;\ countries have given an assurance
to GATT that it is their intention to administer the rules on as
liberal a basis as possible....

iii. THE GEXERAL AGREE~IEXT OX TARIFFS .'>.XO TR\OE (GATT)

\Vhile current African member;hip of GATT is currently
limited to Ghana, the Federation of Rhodesia and Xyasaland,
Tunisia (provisional accession) and the Union of South
Africa, attention may be drawn here to the publication Jllforl7lu
tiOl1 Paper all tll.· Proccdllr,'s for ACCL'ssi<lII to tile Gelleral
Agrccmellt all T;..riffs alld Trade alld tll" Ad,'Glltages for L"ss
Developed Countrns,W: prepared for the Economic Commission
for Africa by the Executive Secretary to the Contracting
Parties of GATT.

Cc"ntry cr Ttrritcry A'mo""t of loan
Purpose (.'filIio1ls of [ S doll~,,!

Algeria
Electricity, gas 10.0

Congo (Leopoldville)
Development equipment 40.0
Transport 40.0
Agriculture 7.0
Transport 28.0
Transport lOTRACOl 5.0

Ethiopia
Roads 5.0
Industry 2.0
Communications , , 1.5
Roads 15.0

Gabon
Industry (COMILOG) 35.0

Kenya
Agriculture 5.6

~fauritania

:Mining (},fIFER~!A) 66.0
Xigeria

Railways . . . . . . . . . . . . . . . . . . . . . . 28.0
X orthern Rhodesia

Railways 14.0
Rhodesia and !\'yasaland, Federation of

Railways 19.0
Power Board 80.0
Agriculture . . . . . . . . . . 5.6

Ruanda-Urundi
Transport 4.8

Southern Rhodesia
Power 28.0

Sudan
Transport 39.1)
Irrigation 15.5
Irrigation 19.5

"Uganda
Electric power 8.4

"United Arab Republic
Suez Canal Authority 56.5

East Africa High Commission
Railways . . . . . . . . . . . . . . . . . . . . . . . . 24.0

2. Latin America

66. If the material on the questions discussed in
the present chapter with respect to Latin America is
briefer than that presented in the preceding section on
Africa. a principal reason may be ascribed to the fact
that United Xations efforts-as reflected in published
documentation-in the latter area have evoh'ed from
fact-finding to a further stage of development efforts.
As a result, the great bulk of recent material other than
the annual Ecollomic Sllrl'ey of Latin A1Iw'ica is con
cerned with the actual, immediate and-from the point



of view of this study-narrow questions of develop
ment planning and related technical aspects.

67. \Vith a few very minor exceptions, all of Latin
and Central America is composed of sovereign States,
and virtually all of thesc havc been independent for
well o\'er 100 to 150 years. They have thus had at
their disposal the full range of mechanisms of control
over wealth and resources dealt with elsewhere in this
study. On the other hand, however, the region has
attracted a very substantial influx of foreign capital
from the early days of its independent political evolu
tion which, chronologically, coincided with the early
days 0 f the industrial revolution, Foreign intcrest in the
region initiall) {ocussed on it as a potential market
and rapidly developed in the direction of its potential
as a supplier of commodities-first, agricultural, and
then, mineral. Ancillary industries, transport and pub
lic utility services followed as sectors for foreign in
vestment.

68. The present account is based largely on the
Economic Surl/cy of Latin America for the years:
1957, 1958, 1959 and 1960 ;89 the publication entitled
Forcign Pri'i!atc hwcstment in the Latin Amcrican
Forcc-Tradc ArcallQ has been drawn upon for certain
specific tables on the movement of profits and dividends
in selected countries.

a. l\IoVEMENTS OF PRIVATE CAPITAL

69. Quantitative information on various aspects of
movements of private capital is set forth in tables V-32
to 35 below.

Tablc V-32
Latin America: Net movements of foreign private capital"

(~1illions of dollars)

1957 1958 1959

Argentina ................... 61 -12 55
Bolivia ..................... 10 15 19
Brazil ...................... 352 231 212
Chile ....................... 49 42 59
Colombia ................... -79 -13 20
Costa Rica .................. 3 0 7
Cuba ....................... 49 -13
Dominican Republic ......... 11 33 - 9
Ecuador .................... 3 4 3
El Salvador ................. - 4 1 - 6
Guatemala .................. 17 18 24
Haiti ....................... -13 - 4 - 8
Honduras ................... 1 - 6 - 4
Mexico ..................... 143 86 117
Nicaragua .................. 9 3 3
Panama ..................... 9 11 12
Paraguay ...... " ............ 0 6 - 2
Peru ....................... 64 57 24
t:ruguay ...... .............. 23 11 -10

TOTAL .................... 708 470 516
Venezuela .................. 1,005 27 136

TOT.\L .................... 1,713 497 652

"'United Nations publications, Sales Nos.: 58.ILG.l (1957
Survey) ; 59.H.G.! 0958 Survey); E/CN.l2/541 (1959 Sur
vey, preliminary edition); E/CN.12/565 (1960 Survey, pre
liminary edition). The latter two Surveys had not appeared in
printed form at the time this study entered the production
process.

110 United Nations publication, :lales No. 60.ILG.5. This publi
cation contains not vlly a detailed analysis of the topic of its
title, but also includes the findings and conclusions of its
authors, a consultant group jointly organized by the Economic
Commbsion for Latin America and the Organization of Ameri
can States.

01 Ecollolllic SI/n'cs of Latill Amcrica, 1960, table IH-8, p. 76.
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Tablc V-33
Latin America: Gross outflow of eapitnl and its mujor

components, 1947-57""
(~Iilliuns of dollars)

LOllg- Amorti=ntiou .lid short-
li'rm und re· tt'rm prn:atc Tatal

primtr lla\'mtnt (I; cal'ltal gross
}'C"lr capi:allJ. offici,,1 debts (."tilowh outf/OU!

1947 ........ IS 93 231'
1948 ........ 24 CJ6 9 838"
1949 ........ 5 IH 87 177
1950 ...... , . 2l j It)S 1(14
1951. ....... 15 105 Ill)
1952 ........ 15 85 100
1953 ........ 21 180 139 340
1954 ........ 47 25., 70 370
1955 ........ 32 318 350
1956... , .... 40 450 490
1957 ........ (580)

N otc: Statistics of capital movements are defective, especially
those relating to short-term private capital.

• Including mainly the purchase of United States securities
by Latin Americans.

b See table 51, note c.
c Including 120 million dollars for purchases of foreign

owned investments in the area.
"Including 670 million dollars for purchases of foreign

owned investments in the area.

Tablc V-34
Latin America: Distribution by sources of net inflow of

capital excluding direct investment in the petroleum
industry""

(~Iillions of dollars)

Source 1955 1956 1957

United States ................. 550 390 635
\Vestern Europe .............. 75 80 330
International Bank .•.......... 65 80 45

TOTAL" ..... , .. 690 550 1,010

3 Including inflow from areas other than those shown.

Table V-35
Latin Amcrica: United States investment by industries

(excluding re-investment) 1954-57"'
(~Iillions of dollars)

["dustry 1954 1955 1956 1957

Petroleum
Total for Latin
America ............ -22" 49 365 580
Venezuela .......... (7) (24) (333) (480)

Mining and smelting .. 17 6 50 75
Manufacturing ....... 24 60 76 185
Other ................ 68 26 121 160

TOTAL........ 88 141 b 612 1,000

• Local profits exceeded investment and made some outward
remittances of capital possible.

b The total figure for 1955 has been revised to 193 million
dollars in the August 1957 SI/rvey of Cl/rrcllt BI/sillcss. Xew
figures on investment by industry are not yet available.

70. :Most of the high net inflow of foreign private
capital into Latin America in 1957 went to Venezuela
as a result of the new petroleum concessions which it
had granted to foreign capital in that year. The suspen-

"" Eco/lomic SI/ri.·cy of Latin Amcrica, 1957, table 52, p. 52.
03 Ibid., table 60, p. 63.
•• Ibid., table 54, p. 53.



sion of investment in the Venezuelan petroleum in
dustry in the next two years meant that the net inflow
of foreign capital into that country came almost to a
total standstill. This, together with the reduction in
the net private capital entering Brazil, Mexico and
Peru led to a sharp cut in Latin America's total net
receipts. Moreover, although the movements of capital
largely consisted of private direct investment, they also
inc1uded-espeeially in certain countries such as
Brazil-trade credit from foreign suppliers.

.. Ibid., pp. 74 and 77.

b. THE OUTFLOW OF LONG-TERM PRIVATE CAPITAL"

If amortization payments, which are responsible for the bulk
of the outflow on capital account, are excluded, the export
of long-term capital from Latin America is at present relatively
smaU. Shortly after the war, several large privately-owned
assets, for c.'Cample, the Argentine railways, were bought by
Latin American republics, but since thm such payments have
become insignificant. Gross disinvestment by foreign individuals
or corporations also appears to have been a good deal less
important in the past few years tb-an in 1952-54, no doubt for
tile same reasons that gross investment increased.

.. Ibid., p. 56.

c. BALANCE OF PAYMENTS

Table V-36
Latin America: Balance-of.pa)"111enls situation and Compensatory Financing'"

(Millions of doUars)

Compensators financing

Balance-of-pasments Gold and foreign International Monetary Other compcnsatory
situatitm cxchange resert;cs Fund credits credIts,

Countrs 19;8 19;9 1960- 19;8 _,L~:f.i." 1960- 1958 1959 1960- 1958 1959 1960
-~~-l

Argentina -244 ?- 37 -157 220 278 0 -40 -46 -87 -155 -195...................... _J

Bolivia ......................... -1 7 -5 1 6 -5 -2 1 0 0 0
Brazil .......................... -253 -154 -199 -11 -27 -12 -38 20 -15 -204 -147 -172
O1i1e ...................................................... -11 73 -26 13 71 -32 -11 6 6 -13 -4
Colombia -62 8 -30 15 -? -49 -5 21 19 -72 -65....................... J_

Costa Rica .......................... 8 -7 1 8 -7 1 0 0 0 0 0
Cuba .................................... -68 -116 29 -68 -116 29 0 0 0 0 0
Dominican Republic .......................... -1 -6 -2 -1 -7 7 0 1 -9 0 0
Ecuador ............................................... 1 6 4 -4 5 4 5 1 0 0 0
El Salvador •.•••••••••...•.••••• -2 -10 1 -2 0 -4 0 -4 5 0 -6
Guatemala .... "" .......................... " ...... -26 -8 6 -26 -8 6 0 0 0 0 0
Haiti ...................................................... -6 0 0 -1 1 1 -2 -1 -1 -3 0
Honduras .............................................. -4 0 3 -8 4 2 4 -4 1 0 0
Mexico ......................... -81 64 -45 - 81 41 -45 0 23 0 0 0
Nicaragua ............................................ -4 4 -1 -3 1 -1 2 3 0 -3 0
Panama ........................ 19 -8 19 -8 0 0 0 0
Paraguay .............................................. 0 -2 -4 1 -4 -4 -1 2 0 0 0
Peru ...................................................... -13 16 7 -3 21 6 -10 11 1 0 -16
Uruguay ........................ -8 -23 7 -3 7 7 0 0 0 -5 -30

TOTAL -756 -131 -217 -311 ?-? 189 -58 40 -39 -387 -423 -367_J_
Venezuela ....................... -396 -3-+9 -126 -396 -349 -126 0 0 0 0 0

GRAND TOTAL -1,152 -480 -343 -707 -97 63 -58 40 -39 -387 -423 -367

• Provisional figures for the first nine months of the year.

d. GROSS DOMESTIC PRODUCT

Table V-37
Latin America: Total and per capita gross domestic product, indices in 1959 and annual percentage variation, 1955-59'"-

Total product Per capita product

1959 Annual percentage flarial'Qn with 1959 Annual pcrcentage flariation with
index respect ta prettious scar index respect to prefliau$ ;year

(I9SS= (I 955=
Cou"trS 100) 1955 1956 1957 1958 1959 100) 19S5 1956 1957 1958 1959

Argentina .................................... 102 5.3 -02 4.0 2.4 -4.5 94 32 -2.3 2.0 0.4 -6.3
Brazil .......................... 134 4.0 5.1 9.0 9.3 6.6 121 1.8 22 6.5 6.9 3.8
Chile!> .......................... 112 1.4 0.5 3.6 32 103 -12 -1.5 1.6 09 1.5
Mexico ........................ 120 8.0 7.7 5.3 4.1 4.0 108 52 4.9 2.4 1.1 1.1
Venezuela ...................... 136 11.5 10.6 15.7 -0.1 62 121 8.2 7.3 12.2 -3.0 3.1

TOTAL: 5 COUNTRIES 121 6.3 4.1 7.5 4.9 31J 109 3.5 1.6 4.9 2.3 0.3
Colombia ...................... 111 6.5 2.9 12 22 4.3 101 4.1 0.8 -1.6 1.6
Ecuador ...•.................... 117 2.6 3.7 5.1 2.7 4.5 104 -0.7 0.7 2.1 1.4
El Salvador ................... 118 3.5 8.5 6.6 2.7 -1.9 104 5.0 3.6 -0.6 -52
Guatemala ..................... 131 11.3 12.7 6.4 6.0 2.8 116 7.4 9.7 3.1 3.0 -0.6
Peru ...................... ..... 105 3.5 2.6 29 -0.4 0.7 97 1.9 0.6 0.6 -3.0 -1.3

TOTAL: 10 COUNTRIES 120 62 4.1 6.9 4.5 3.0 108 3.5 1.4 4.3 1.9 0.3
Other countries 113 3.7 5.6 7.5 -1.8 1.7 104 1.4 3.6 -? -4.1 -0.4................ J._

TOTAL: LATIN AMERICA 119 S9 42 6.9 3.8 2.9 108 3.6 1.8 4.1 1.3 0.3

• The figures for 1959 should be considered very tentative.
!> In the case of Chile, there are certain discrepancies-attributable to differences of method-which are being analysed_

W Economic Survey of Latill America, 1960, table III-11, p. 82. f18 Ibid., table II-l, p. 57.
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Table V-l8
Five Latin American countries: sross domestic product by selected sectors. Indices

in 1959 and annual percentage variation, 1955.59'"'·

Monufac-

Aoricullureb
lurino

C"ulllry Minino· induslpy C,,"slruclioll Tolal

I. 1959 indices (1955=100)
Argentina ........................... 99 134 92 107 102
Brazil .......................................................... 117 180 185 111 134
Chile ............................................................ 99 117 122 55 112
Mexico ............................. 118 105 124 125 120
Venezuela ................................................. 125 132 146 130 136

TOTAL: 5 COUNTRIES 113 131 137 111 121

H. Annual percentage variation
Al'gentina

1955 ............................ 3.8 3.4 9.1 4.4 5.3
1956 ........................................................ -19 4.1 -1.6 -4.7 -02
1957 ........................................................ 1.7 4.5 3.5 18.6 4.0
1958 ........................................................ 1.5 6.5 4.7 2.3 2.4
1959 ........................................................ -2.5 16.0 -13.5 -72 -4.5

Brazil
1955 ....................................................... 5.7 7.3 5.9 -8.4 4.0
1956 ........................................................ -1.4 112 14.4 5.1
1957 ........................................................ 102 18.6 14.3 4.1 9.0
1958 ................................ 1.1 18.7 22.1 42 9.3
1959 ·................................ 6.6 15.0 16.1 2.0 6.6

Chile
1955 ·.............................. 4.7 11.3 -1.9 -0.6 1.4
1956 ·................................... 2.8 3.4 0.7 -38.1 0.5
1957 ·.................................. -1.1 2.6 22 -23.0 3.6
1958 • ................................... 0- ••• 9.4 -2.8 4.4 0.7 32
1959 ................................. -10.8 14.0 13.3 202

Mexico
1955 ·................................ 79 10.7 8.0 -8.0
1956 ·.............................. 62 8.0 7.4 7.7
1957 ·.................................. 6.7 6.5 4.7 11.7 5.3
1958 ·...................... " ..... 9.6 -2.0 3.0 -19 4.1
1959 ·............................. 1.0 22 6.5 6.3 4.0

Venezuela
1955 ·........................... 4.8 15.4 19.4 11.5
1956 ·............................ 9.5 7.7 13.1 10.6
1957 ·................................ 4.0 13.5 13.4 17.9 15.7
1958 ............................ 5.6 -5.5 8.7 -2.0 -0.1
1959 ............................ 39 6.8 10.0 62

Total: 5 cOImtries
1955 ·.............................. 5.5 139 7.8 3.0 6.3
1956 .............................. 0.7 122 6.8 -1.4 4.1
1957 ............................... 6.7 12.1 8.4 13.1 7.5
1958 ·............................ 3.5 -3.4 119 1.6 4.9
1:159 ·.............................. 2.4 7.5 5.7 -2.3 3.0

• The figures for ),959 should be considered very tentative.
b Including livestock and fisheries.
• Including petroleum.

e. PROFIT AND INTEREST REMITTANCES'co

The net payments made by Latin America under this head
are almost equal to gross payments. According to the data
available, gross receipts were very small. During the past three
years they did not exceed $20 to $30 million on the average and
hardly represented 2 per cent of the gross outlay. The annual
yield from Latin American investments in foreign countries,
mainly securities, was almost certainly larger. But it seems that
a high proportion or the dividends was added to the principal
or used directly by the owners to pay for various e:'Cpenditures
abroad (travel, purchases, etc.).

so Ibid., table 11-3, p. 61.
11>0 Ecollomic Survey of Lati,~ America, 1957, pp. 66-67 and

tables 61 and 62. A detailed review of this topic with data up
to 1953 is contained in Foreig,~ Capital i,~ Lati,~ America
(United Nations publication, Sales No.: 54.H.G.4). Special
reference is made to tables XXI-XXIII, p. 162, dealing with
profits and the reinvestment of profits.
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As can be seen in table V-39, the gross outflow of exchange
to finance remittances of profits and interest almost doubled
between 1947 and 1957. The significance of this trend is clearly
illustrated by the following fact: whereas remittances absorbed
10 per cent of export earnings in the immediate post-war
period, this proportion reached 14 per cent during the years
1955-1957. It must also be stressed that, between 1947 and
1955, payments for financial services were on the average twice
as much as the net inflow of capital. In this connexion a com
plete change took plate in 1957, since capital receipts exceeded
the transfers abroad of profits and interest. But this situation
was entirely the result of an unusual expansion in the net
inflow of capital and it is unlikely to continue in the near future.

The increase of approximately $660 million in remittances of
profits and interest between 1947 and 1957 was due in the
proportion of about 70 per cent to the rise in income transfers
made by the foreign petroleum companies established in
Venezuela. Venezuela received more foreign private capital
during the past decade than any other Latin American republic,



Tabl.: V-tO

• Excludillg rein\'Cstment of protits.
" ECL:\ estimates.

Latin America: Remittances of income b,.· United States
companies, b,.· industries, 1955-56

(~rillions of dollars)

Foreign exchange outlays in respect of the transfer of
profits accruing from investment in manufacturing are dis
tributed more evenly among the individual countries of Latin
America, and so far they have been of little importance to any
of them. In Brazil and Mexico, whose payments were the
largest within the area, they amounted during the past three
years to no more than an annual average of 14 million dollars.
The main reason was not the low financial yield of the
activities concerned but the high rate of reinvestment. As was
already pointed out, a great expansion in foreign manufacturing
industry in Latin America occurred in recent )'l'ars, which was
financed not onl)' by means of fresh funds received from
outside but also by reinvesting a large proportion of earnings.

Before the Second \\'orld \Var, foreign investment in public
utilities - especially railways and power - accounted for
rather a large part of the Latin American total. Remittances
of profits under this head were therefore relatively small. Sin:'e
then the repurchase of railways in Argentina, together with
special circumstances such as inflationary pressures and the
application of a rather restrictive tariff policy in various Latin
American republics, have changed the picture considerably.
In Latin America, the share of direct foreign investment in
public utilities has tended to shrink, and in several countries
the rate of earnings in the economic sectors concerned has
become smaller than iu any other industry. Besides, in those
republics where the annuOlI yield did not decline, reinvei'tment
was sizeable in the past two years, ,0 that the transfer of
profits ahroad did not reach high figures. Thus in Cuba, where
investments in public utilities arc larger than in any other
Latin American republic, remittances by the foreign companies
concerned did not exceed 20 million dollars in 1956, a figure
which represents a little less than 6 per cent of the book value
of the total investment.

The great majority of the profits from direct foreign invest
ments in Latin America was transferred to the Lnited States
and almost all the rest to \Vestern Europe. There are two
reasons for this uneven distribution. Firstly, Lnited States
direct in\'Cstments were and continue to be much larger than
thme of other capital-exporting countries. Secondly, private
investment by \Vestern Europe in Latin America is concentrated
mainly in those industries (manufacturing and public utilities)
in which remittauces of profits were relatively small during
the past few years due to the various circumstances already
mentioned.

;\5 regards the payment of interest, the picture is rather
different from that of the transfer of profits. A higher propor
tion of tho,e payments went to \\.estern Europe, although here
too the Lnited States received the big~est share. As a result of
the increasing amount of credit granted to Latin America, remit
tances of interest ha\'e grown steadily in the recent past and,
in 1957, accounted for about 20 to 25 per cent of the total
service of interest and profits on the external debt. Some outlay
has still to be made for the servicing of old bond dl'~ts, but
the hea\'iest expenditure arises from the loans obtained during
the last eight years. The rate of interest of long-term official
loans rose somewhat in 1956 and 195i. As an aycrage it has
now reached 5 per cent as 'against 4.25 and 4.5 per cent some
years ago. The rate of interest for medium-term equipment
credit is a little higher, \'arying between 5 and 6 per cent,
in spite of the shorter period of redemption, :lrobably because
such credit docs not always benefit from special guarantees and
financing from official sourcei'. On the other hand, the loans
funding trade debts usually havc a low yield - for example,
no more than 3.5 per cent in the case of the ID-year consolida
tion credit ~ranted bv .some European countries to Argentina 
doubtless r;flecting ~ general rec0gnition of the limited capacity
of countries in such difficulties to pay high rates of interest.

Brazil is the Latin American country which pays the largest
amount of interest abroad annually; it reached about i5 million
dollars in 195i, i.e., approximately 28 per cent of the total for
Latin America. The Brazilian foreign debt, excluding direct
investment and including recent loans for development and
balace-of-payments purposes together with old bond issues,
totalled about l,iOO to 1,800 million dollars at the beginning
of 195i. Therefore its average yield in the last year was 4.4
per cent. The corresponding outlay of foreign exchange absorb
ed 7 per cent of the capacity to import.

840
530
120
53

13i

193ib1956"

680
438
103
59
i9

105319j[1947

--390 --490 --500 --560 --595
-290 -450 -530 -690 -i50
--680 --940 --1030 --1250 --1345

Table V-39

Latin America: Gross remittances of profits and
interest"

(Millions of dollars)

All industries .
Petroleum .
~rining and smelting .
~[anufacU1ring .
Other industries' .

• Il'c1urEng agriculture and public utilities.

Latin America, ex
c1udin5' Venezuela ..

Venezuela .
TOTAL, L.-\TIX AMERICA

1L)1 It must, however, be emphasized that as a rule the book
value is lower than the replacement value. The real rate of net
protit is therefore correspondingly over-estimated. Apart from
the Lnited States companiei', there are also European petroleum
companies in \~enezuela, including one very large one. Still. the
e nited States corporations taken together are responsible for
the great majority of output. Remittances made by those corpo
rations in 1956 represented approximately i3 per cent of the
t,'tal transfers by all foreign petroleulJl producers in Venezuela.

and its disbursement of foreign exchauge in payment of divi
dends abroad now accounts for about 50 per cent of the total
Latin American outIay under the head of remittances of profits
and interest.

.\s a result of an active reinwstment policy and the high
productivity of the petroleum wells, the net earnings of the
V nited ~tates petroleum producers in \.enezuela grew steadily,
and represented, in 1956, approximately 40 per cent of the
book value of total Lnited States in vestment in the Venezuelan
petroleulll industry."n For these reasons transfers of profits
showed the cllllsidl'rablc increase mentioned above. By contrast,
it became pwgrcssively le,;s necessary to resort h' new capital,
and the net inflow of funds from abroad declined, except in
cases where extraordinary development expenses were incurred,
for example, in purchasing concessions, as occurred in 1956
and 195i. Yet actual remittances of income in payment of
dividends to shareholders did not decline in the last two years.
On the contrary, they were increased somewhat due to the rise
in the output and market price of petroleum products.

Although in order of magnitude they hold second place within
the Latin American total, profits on capital invested in mining
have 50 far been much smaller than those deriving from the
petroleum industr)' (see table V -40). Transfers to the Gnited
States under this head ;;.mounted in 1956 to $120 milliol, no
more than 13 per cent of the Latin American total. Likewise the
finallcial yield in this sector was considerably Itss than in the
Ilt:trolcum industry. For example, the anllual earnings recorded
in 1956 represented approximately 8 per cent of the book
value of total investment in Latin America. It is very likely that
this rate, as well as the amount in absolute terms of the transfers
abroad, fell in 1957 owing tu the drop in world prices for many
metals, especially copper. Just as in the case of the petroleum
industry, remittances of profits from mining were concentrated
in a few republics: ~Iexico, Peru and especiall)' Olile. In Chile,
remittances usually exceeded net capital receipts by a large
amount. In 195i, remittances and receipts appear to have
been approximately equal, because of smaller earnings and of
the expansion in the investment made by the copper companies.



In Argentina, remittances of interest were hal£ those of
Brazil. In 1957 they amounted to 35 million dollars, or 3 per
cent of the total supply of foreign exchange. In this countr~',

however, there is an unfavourable aspect, quite unrelated to
the relative or absolute magnitude of the expenditure involved:
for the time being, payments of interest are chiefly for the ser
vicing of rdunding loans. In this respect, the experience of
Mexico, Peru and other Latin American republic~ is quite
different; there, most transfers of interest derive frolll medium
term and long-term development loans.

Even if amortization annuities are included, there is little
doubt that the servicing of loans resulted in smaller loss of
foreign exchange in the long run than the transfer of profits
from direct investment (average figures only being taken into
account here), C'nder present circumstances, the total interest
and amortization on foreign loans range during the period of
reimbursement from a maximum of 15 per cent to a minimum
of 10.5 per cent annually, over a term of 10 years. During the
period immediately following the placing of a direct investment,
the annual yield on it is likely to be lower. )'1oreover, there are
cases in which direct private investment is unsucces"ful, and
the n:sult is a net loss for the private investor. But the
experience of Latin America shows that assets and earnings
usually grow at a swift pace and the yearly remittances of
profits tend to exceed the original amount of invcsted capital
in some ca:;es. Again, there is no time-limit to the process of
self-expansion of a direct investment, since this kind of finan
cial venture is usually of indefinite or very long duration.
Another fact which is closely linked to those mentioned ablwt,
is that remittances of profits tend to be larger than the amount
of fresh capital received from outside.

Data for the three most recent years are shown in table
V-41 beloW' in terms of foreign investment yield.

il. An analytical account of the topic of profit and
interest remittances with respect to selected countries
of Latin America, with supporting statistical material,
is offered by the Report of the Consultant Group jointly
appointed by ECLA and the Organization of American
States103 in the terms set forth below,

The belief that the remittance of profits and dividends
on direct capital im'estment constitutes an e:-,:cessive drain on
a country's economy has undoubtedly influenced the granting

"'" Ecollomic SlIrvcJ' of Latill America, 1959, table 1-5, p. 38.
"" Fordgll Pri'i!ate In'i!estmellts ill the Latill AlIlaieall Free

Trad." Area, Cnited Kations publication, Sales Xo.: 6O.n.G.5,
pp. 11-14.

Table /'-41

Latin Ameriea: Net balances in the foreign inve~tmeHl

yield account""
()'fillions of dollars)

1057 10 5S /o.;.'IJ"

Argentina .................. -15.8 -31.0 -40.0
Brazil .................... -128.0 -107.0 -120.0
Chile .................... -56.8 -6-t! -70.0
Colombia ." ............. -25.9 -622 --',5.0
Cuba ...................... -65.', -47.9 --.'0.0
Ecuador .................. -21.6 -21.8 ·-2h.O
)'fexico ................... -134.4 -1412 -150.0
Peru .................... -33.1 -32.3 -5.0.0
Venezuela ............... -1.010.3 -633.6 -7~".0

Other countries ......... -52.3 -52.1 -50.0

TOTAL -1,543.8 -1,1932 -1.-1117.n

'Provisional estimates based on direct information.

of priority exc.hange and guarantees in the case of suppliers'
credits and other lending operations and thus indirectly pro
moted loan \'ersus capItal il1l·estment. The validity of this
belief is open to question. In the first place, the importance of
profit and dividcnd remittances in often exaggerated because
of the lack of statistical data, the usual form of balance-of
payments statement lumping toglther all forms of investment
income."" In those countries where profit and dividcnd remit-

,'4 Some exaggerated ideas as to the level of earnings abroad
from inve"tmellt in under-dndoped countries are current. High
rates of return are undoubtedly present in export industries
(mining. for instance), rarticularl)' when raw material price,.
are favourable and for some industrie~ producing for the
domestic market during periods of abnormal inflationary dis
equilibrium nllt compensated by exchange devaluation. In most
instances, however, the high rate of profit reinvestment that
usually takes place in fast growing under-developed countries
"ubstantially reduces income actually remitted abroad. J. F.
Rippy, in his book British IllvestllleJlt ill Latill Amcrica, 1822
1949 (Lniversity of ),1innesota Press, )'1inneapolis, 1959),
states that the avcrage income received by Luited Kingdom in
vestors in manufacturing industries in relation to the par value
of stock on direct investment rarely exceeded 5 or 6 per cent
during that one-hundred-year plus period. Average return on
direct investtmnt in ),fexico (compared with its book value)
also a\'eragl' ahout 7 per cent during the twenty-year period
1939-58.

Table V-42"'"

Brazil and l'lexko: Profit and dividends as compared with total im'e5tmenl income
remittances in the balance of pa:rments, 1949-58

()'fillions of dollars)

II:'t'!"stn:txt income- Profits and dit-id'nds Profit.< actually

Bra..-il ":\[t,'.rh·(l Bra::il ]['.rico
r£'nJittt-d as l't.'''-

ccntap€'" of iJtL·mnr------ rcrr.ittanct's
Actuaily A.:-t%l~:!." Actually Actua!ly ----.~-------

}'~ar Total r~mi:tcd Tctal remilt.:-d Total rcmitttd Total rt'mittl"d Br.>:il J[cri...·c

1949 101 62 54 34 80 41 51 32 fAl 9·l.!
1Q50 110 74 ii 62 83 47 58 43 63.5 69.4
lQ51 157 90 111 S4 137 70 SS 61 77.8 72.6
1952 121 36 117 82 100 15 83 4g 41.7 .'8..'
1953 165 p- 94 58 132 94 60 24 74.0 41.4_I

1954 137 97 86 62 93 53 51 27 54.6 43.5
1955 114 78 93 i2 80 44 37 18 5f·A 25.0
1956 141 91 135 103 74 24 86 54 26.4 52.4
1957 128 93 134 105 61 26 77 4S 28.0 45.7
1958' 85 144 118 (71) 31 73 47 36.5 39.8

1949-58 (1 299) 833 1045 780 (911) 445 664 402 53.4 51.5

Sources: Department of Currency and Credit (Sllperilltelldellcia da JIoeda e Cr.7dito).
Boletill, Rio de Janeiro, August 1959, Vol. V, Xo. 8, p. 78; Balleo de JIt.rico. Department of
Economic Studies (Departamellto de Estudios EcoIlDmicos).

, Pro\;sional.

"" Ibid., table 5,
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taIlces are shown separatly from other forms of investment
income,- the import' -,ce of the former is brought into bette'r

,.. Royalties and payments for designs, patents and technical
assistance, as well as specialized lic_,,~ing and management or
consultant contracts, tend to be important items in investment
remittances in under-developed countries, since these are the
principal means of securing know-how :.nd increasing the aver
age productivity of invested capital, foreign and domestic alike.
Also, interest on loans and particularly on balance-of-payments
credits in recent years have grown greatly in importance.

---- ----------------------------------

focus (see table V-42). In Brazil, fo:- instance, where total
direct foreign im'estments had an estimat~d book value of 3
billion d.ollars in 1956, profit ar,d dividend remittances during
the ten-year period 1949-58 (445 million dollars) represented
only 53 per cent of total investment income remittances (833
miilion dollars) and less than two per cent of total current
e.xchange proceeds, while in Mexico, with an estimated foreign
direct investment total of 1.1 billion dollars in 1956, profit and
dividend remittances for the same ten-year period (402 million
dollars) represent 52 per cent of total remittances of investment
income (780 million dollars).

Table V-43l111

Brazil: Direct investment flow llnd its income in the balance of payments, 1950-58
(Millions of dollars)

Dirlet in.:estmer.l inflow. Profits and dit:idends

~\"..'"1J.,1 Reim:ested Torol Total
Year int'£"stmt"nf profits (1) Remitted Rc.oint-ested (2)

1950 ...... '"' ................ ' 3 36 39 47 36 83
1951 ......................................... 4 6i il 70 67 137
1952 .... ~ .................................... 9 85 94 15 b 85 lOG
1';53 ..................... 22 38 60 94 38 132
1954 ..................... 11 40 51 53 40 93
1955 ...................... 43 36 79 44 36 80
1956 ........0 ••••••••••••••• 89 50 139 24 50 74
195i ·...................... 143 35 178 26 35 61
1958" ........................ 110 (40) (150) 31 (40) (71)

1950-58 ...................... 434 427 861 404 427 831

B<Jlanu
(1-2)

-44
-66
-6
-72
-42
-1

65
117
79
30

Source: COlljrwtura Ecollo/llica, June 1959, pp. 61-68 (Portuguese edition), and table III
for rein....ested profits.

• There are no figures for direct foreign in....estment repatriation; they are probably in
cluded, where they e.xist, under "Profits and di....idends remitted".

b Profit remittances were limited o\\'ing to exchange restrictions.
• Pro....isional.

lOT Ibid., table 6.

Brazil offers an excellent e."(ample of the interplay of
exchi'J1ge and in estment policies. From 1951 to 1953, the cru-
zeiro was o....er- alued in terms of foreign currencies, while
prior to 1955 direct foreign in....estments were subject to close
scrutiny by a government committee. The institution of a free
floating rate of e.xchange for financial transactions in 1953
was followed in early 1955 by the abolition of the Foreign
Investment Committee and the simplification of pre\;ous pro
cedures. The contrast between the periods prior to and following
those actions, as shown in table 6, is remarkable. The profit
rate (in terms of dollars) which had been abnormally high
during 1951-53 owing to the o....en-aluation of the cruzeiro, fell

to more normal levels thereafter, the proportion of profits
ploughed back rose from 51 to 53 per cent <in spite of exchangt.'
restrictions having made reinvestments in the earlier period
artificially high) and profit remittances feU e....en though all
restrictions had been lifted. Of greater importance was the
increase in new direct foreign investments, which rose from
an a....erage of less than 10 million dollars a year during
1950-54 to an a....erage of almost 100 million dollars a year
dnring 1955-58. The extremely high rate of increase in new

Ile~tment should not be credited solely to the simplification and
; , ~ralization of Brazilian new investment procedures, since
~i\~ incentive gi....en to the automobile industry, especially from

Table V-44"'"

lUexico: Direct in\'estment inflow and its income in the balance of pa)"lDents, 1950-59
(Millions of dollars)

Direct int'estment infla-.!.'" Profits and dividends

Ne-JJ Reinr:ested Total Total Balance
Year invt"stm~nt profits (1) Remitted R~ntested (2) (1-2)

1950 ·.................... 38 15 53 43 15 58 -5
1951 ..................... 50 2i 7i 61 27 88 -11
1952 ·..................... 36 35 71 48 35 83 -12
1953 ·...................... 37 36 73 24 36 60 13
1954 ·.................... 78 24 102 27 24 51 51
1955 ...................... 85 19 104 (18) 19 (37) 67
1956 83 ~? 115 (54) 32 (86) 29.......... "' ............ J_

195i ...................... 101 29 130 48 29 i7 53
1958 ...................... 63 26 89 47 26 73 16
1959b ......................... 90 40 130 50 40 90 40

1950-59 .......................... 661 283 944 420 283 703 241

Source: BaileD de JIexico, Department of Economic Studies.
• Does not include inter-company accounts.
b Provisional.

W3 Ibid., table 7.
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1957 on, brought very large sums of capital into Brazil.
However, there is ample evidence that the exchange and invest
ment procedure reforms greatly stimulated the flow of new
direct foreign investments. The adverse balance between direct
investment inflow and profit and dividend outflow, which
characterized the period prior to 1955, has been turned into a
handsome favourable balance for Brazil in every year since 1955.

The case of ~rexico, as statistically presented in table
V-44, pro\·ides equally cOI1\;ncing, though less striking evidence,
since there have been no restrictions on remittances, the ap
parent overvaluation of the peso prior to the 1954 devaluation
was substantially less than that of the cruzeiro before 1953,
and Mexico has had no formal investment committee passing
on new direct foreign investments. X cvertheless, it will be noted
in table 8 that the 1951-52 profit rates of foreign direct invest
ments (in terms of dollars) reached the high.:st levels of the
last 20 years - more than 12 per cent - as comparc'~ with
just over 7 per cent, the average for the twenty-year period
193:.'-58. After the 1954 devaluation, profits fell to normal
levels, the rate of investment increased slightly (from 36 to 40
per cent), and average profit remittances fell from 55 million
dollars annua"· during 1951-52 to 41 million dollars annually
during 1954<'. at the same time that the yearly average of
direct capital inflow increaseu from 42 million dollars during
the four-year period preceding devaluation to 83 million dollars
in the following sL"<-year period. Similarly the adverse balance
between direct investment inlk"; and profit outflClw which was
present during 1950-52 was re.crsed in every year since that
time.

It may be objected that the ten-year periods covered in the
two foregoing cases are too short to be conclusive and that
the iitatistics presented are unduly influenced by the resumption
of capital exports by Europe and the investment boom which
both Brazil and ~rexico have b",cn enjoying in recent years.
However valid such objections may be as concerns the examples
cited, the conclusion that profit and dividend remittances are
more than compensated Tr any extended period rests on
broader grounds than d cOI~parison between current new
investments and PI0~t a 1,1 rJivident remittances on all existing
investments (old and nc\·; 'll:ke). Indeed, such a comparison
has very limited meaning in terms of the balance of payments
of a country, since foreign investment affects a country's
balance of payments in several ways, and not only through

lllO Ibid., table 8.

income remittances. Such investment increases a country's ca
pacity to import in the year of inflow and either creates
additional sources of foreign exchange or saves exchange
previously used for imports. The argument that foreign invest
ments ill addition to profit and dividend remittances, create
indirect exchange demands through their effect on national
income is perfectly true. However, the effects of domestic
investments are the same if the enterprises so financed are
equally efficient. The only way these indirect effects can be
avoided is for there to be no economic progress.

In any case, income remittances in a dynamic economy,
e.xcept in some comparatively rare instances, tend to constitute
only a small proportion of the additiGnal exchange proceeds (or
exchange savings) created by the investment. Unless it is the
ca,e of some extractive industries where the proportion of
proceeds going to labour is abnormally low, or industries
producing for the domestic market with an unduly high import
component or, as the cases of Brazil and ),Iexico seem to prove,
when the rate of return on investment is exaggerated (in terms
of foreign currencies) due to exchange overvaluationllO there
tends always to be a net foreign exchange saving in almost
any foreign investment.

Finally, pI Jfits, dividends and interest earned by foreign
investmen~ J.S well as other out-payments for royalties, for the
use of trade-marks, designs and patents and for technical
assistance payments are costs paid by developing countries for
the means of increasing the productivity of invested ca:ital.

f. THE IMPACT OF ECOXO~nc ASSOCIATIOXS

n. The Economic Commission for Latin America
has reviewed the topic of the impact of the European
Common ::'farket on the Latin American economies in
two detailed but relatively early studies.lIl In sum-

110 Perhaps it should be added that exaggerated profits can
and sometimes do result from the monopolistic atmosphere
which is not uncommon in Latin America, and from excessively
liberal special concessions which some underdeveloped coun
tries grant to foreign enterprises.

III :Vote b}' tile Secretariat 011 tile Possible Repercl/ssiolls of
the European Commoll lUarket 011 Latill Amen'call E.rp0 rts,
E/CX.12/449 and Add.1, 20 Apr. 1957; and "Latin America's
Trade with the Common ~rarket Countries of Europe", Eco
nomic Bt/lietin for Lati'l Amen'ca, vol. Ill, No. I, Mar. 1958,
p.9.

Table V-4SW'

Mexico: Average rate of return on direct foreign investment: 1939·58
(MilIions of dollars)

Book ::ol:u.' of dired fordun iU't·i'St171€'l1t .vel profits Rate 0/ rel"rn (pereen/age)

Manu/ac- Public .1Iallll/ac- Public Manu/ac- Public
Year Total Mining> turing lltilitics Total J!ininga tUTlng tltili:irs To/al .\finiHga. turing utilities

1939 .......... 401.2 98.6 25.1 123.4 15.5 9.1 3.4 0.3 3.9 92 13.5 02
1940 .......... , 449.1 107.5 32.0 141.3 1 ;.4 8.1 3.4 0.7 3.4 7.5 10.6 0.5
1941 452.9 114.4 38.6 1362 _2.6 11.5 - ? 1.6 5.0 10.1 13.5 12.......... J_

1942 ........... 477.4 118.1 46.3 139.7 26.5 11.9 7.3 1.8 5.6 10.1 15.8 1.3
1943 ........... 4912 122.4 57.5 134.6 33.3 13.0 10.7 1.5 6.8 10.6 18.6 1.1
1944 .. , ....... 531.8 133.5 70.1 138.1 27.7 7.8 11.5 1.3 52 5.8 16.4 0.9
1945 ........... 568.7 1349 99.8 1362 39.6 12.6 15.6 1.8 7.0 9.3 15.6 1.3
1946 .......... 575.4 1292 140.5 136.5 48.9 14.1 22.4 1.9 8.5 109 159 1.4
1947 .......... 618.6 124.7 168.5 141.0 59.5 22.8 222 2.1 9.6 18.3 132 1.5
1948 ........... 6OS.8 105.8 174.3 130.0 61.3 28.0 21.6 1.6 10.1 26.5 12.4 12
1949 .......... 518.6 100.6 148.0 108.3 47.9 22.3 17.1 0.8 92 22.2 11.6 0.7
1950 ........... 566.0 111.8 147.9 136.8 57.9 24.7 20.3 1.8 102 22.1 13.7 1.3
1951 .......... 6752 158.7 180.9 151.7 88.5 38.0 29.3 2.5 13.1 23.9 162 1.6
1952 .......... 728.6 1602 225.5 160.4 83.4 29.4 34.0 3.6 11.4 18.4 15.1 22
1953 .......... 789.5 164.5 258.1 173.4 60.5 12.0 28.9 5.6 7.7 7.3 112 32
1954 .......... 834.3 163.0 278.3 1892 50.9 10.2 24.8 3.7 6.1 6.3 8.9 2.0
1955 ................. 952.8 174.5 331.5 191.4 73.4 16.8 35.3 4.8 7.7 9.6 10.6 2.5
1956 1,091.4 194.8 386.1 220.8 93.4 18.5 41.6 5.6 8.6 9.5 10.8 ?-.......... _.J

1957 1,165.1 179.4 468.1 215.1 76.8 13.6 46.1 ?- 6.6 7.6 9.8 1.3.0.0 •••••• _.I

1958 1,169.5 176.3 497.0 2262 73.2 9.1 43.6 6.5 6.3 -? 8.8 29.......... J_

Source: Banco de illexico, Department of Economic Studies.
> Excluding petroleum.
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g. FINANCING OF ECONo~nc DE\'ELOP~[EXT BY
INTERNATIONAL AGENCIES

I:>. The latest available information on de\'elopment
loans made bv the International Bank for Reconstruc
tion and Development to countries in Latin and Central
.-\merica is set forth below in tabular form,u:l

mary, the discussion centres essentially on the poten
tially improved competith'e position of the African
areas then associated territories of the members of
the European Economic Community (EEC) in rela
tion to certain major Latin American exports, notably
coffee, cotton, sugar, cacao and copper. Some fear is
expressed that sustained investment in African produc
tion of these commodities might, if Latin American
production maintains its current expansion, lead to
over-supply, especially as regards coffee and cotton.

i3. It is similarly feared that such a situation of
over-supply will lead to a fall in international prices
for the commodities in question, especially if there is
a substantial diversion of Latin American e.-.,:ports to
the L:nited States. At the same time, the view is e.-.,:
pressed that European capital, which tends to follow
the direction of trade, may flow on an increasing scale
to Africa and result in a diversion of the capital inflow
into Latin America. On the other hand, attention is
drawn to the fact that African production is, in gen
eral. still on a fairlv modest scale; furthermore, Africa
does not yet offer-the opportunities for industrial in
\'l'stment which are present in Latin America.

7-+. Finally, it is believed that rising income levels
In EEC countries will stimulate the demand for the
'Commodities under discussion, though the then asso
ciated territories in Africa would tend to benefit more
from that increased demand than would Latin American
e.....-:porters. It is, however, noted that the increased
demand resulting from the establishment of the Com
mon ~Iarket as such is likely to lead to a higher level of
imports from L'ltin America-in absolute terms-than
if there had been no such Common ~rarket.

AnI:'21'tt of' !"iJJ!

r.UilliO>l rI.S. c!oJl,'rn

Guatemala
Roads (totals) 182

Honduras
Power (total) 102
Highways (total) 9.7

Mexico
Power (total) 124.8
Railways 61.0
Roads 25.0
Irrigation 15.0

Nicaragua
Power (total) 212
Roads (total) 7.0
Agriculture (total) 2.0
Port 3.2

Paraguay
Agriculture and transport 5.0

Peru
Agriculture (total) 34.7
Ports (total) 9.1
Roads 5.0
Industry 2.5
Power '" 24.0

Uruguay
Power, communications (total) 64.0
Agriculture . . . . . . . . . . . . . . . . . . . . . . 7.0

A 1110'1>11 {If loa"
(MilllO" (:.s. dol/ars)

3. Asia and the Far East

76. The region of Asia and the Far East with
which the appropriate regional economic commission
(ECAFE) of the United Nations is concerned1l3 is
again one where,. with few exceptions, sovereign Gov
ernments exercise full legislative control over resources
development, exploitation and disposition. As in the
case of Latin America, the region's problems lie at
the economic and financial rather than at the political
and legal levels.

ii. In very broad terms, it may be said that the
region's principal concern lies in the direction of in
dustrialization and the development of sources of fuel
and power; a parallel concern is the control of p:0duc
tion of certain basic commodities, such as tin, rubber
and sugar, which are in a state of almost chronic over
supply. In the case of both tin and sugar, production
restrictions are in effect under international agreements,
so that some stress is laid on a voluntary abandonment
of certain sovereign rights for the mutual benefit of all
concerned.

i8. \Vhile the exploitation of the mineral and plan
tation resources which form the backbone of the region's
export economy remains largely in foreign hands, it
follows from the foregoing considerations, that this
exploitation is one of limited profitability. In addition,
the exploitation of the resources in question has been
going on for a very considerable period of time, so
that plant obsolescence, exhaustion of mineral deposits
or soil, not to mention extensive war damage, have
combined to reduce the profitability of current opera
tions. \Vhile prices have risen, such price rises are
partly offset by hig-her taxes, royalty rates, etc.; they
are. in addition, limited by the competitive pressure
of the newer producers in more recently-developed
areas where more economical operations are possible.

i9. These considerations bear not only on the ques
tion of the transfer of profits, but are also reflected in

CoU>llrs a"d /'ur/,ose 0/ loa"

fi.5
5.0
8.8

16.1
19.4

23.0
10.0
13.0
14.5

61.0
41.8
7-_.:J

1.3

66.8
46.3
97.0
10.0

25.0
239.1

Brazil
Railways (total) .
Power (total) .

Chile
Power (total) .
Industry (total) ..
Agriculture .
\Vater exploration .

Colombia
Roads (total) ..
Railways (total) .
Power (total) .
Agriculture (total) ..

Costa Rica
Agriculture and industry (total) .
Industry (total) .
Electric power .

Ecuador
Roads (total) .
Power (total) ..
Port .
Railways .

El Salvador
Roads (total) .
Power (total) .

Country and turp~se of loan

= International Bank for Reconstruction and Development.
Statement of Loans, 30 Sept. 1961.

U3 Data on Japan have been excluded from this section by
virtue of that country's high degree of economic development.
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Table V-46

ECAFE countries: Gross fixed capital formation" as per
centage of gross domestic product, and per capita gross

fixed capital formation, 1950-1956

the picture of domestic capital formation. In the ab
sence of other data from United Nations sources, the
present section will be largely ~evoted to a b.rief rev.iew
of that topic, as well as of the mflow of foreign capital.

, Excluding changes in stock,.
b Generaliy, national currencies are converted into "CS dollars

at the official rates of c-xchange.

l.U Cnited Xations publication, Sales Xo.: 59.II.F.l .• pp. 91-9.3
and tables 27 and 28.

,:.:; }'fost countries in the region for which gross fixed capital
formation data are available do not provide information on
depreciation: it is therefore difficult to indicate the rate of net
capital formation.

C. CAPITAL ACCOCXT TRAXSACTIOXS AXD FOREIGX AID

82. Discussing capital account transactions and for
eign aid, the Economic SIlY7-'('Y of Asia and tlte Far
East, 1959, notes,117 that

Capital movements har:! a chequered history between 1928
and 1955-1957. During this period, the net private capital inflow
(c-xc1uding reinvestment by existing foreign enterprises) into
the primary producing countries of the world decreased only
slightly in 1955-1957 value (from 20 billion dollars in 1928
to 1.9 billion dollars in 1955-1957), but it has greatly laggC'!
behind the expansion, in real terms, oi exports.

There have also been some shifts in the capital-exporting
countries in the fiel'ls of inyestment and in areas of investment.
Although t:le western European countries are still significant
capital exporters to the primary exporting countries, they haw
tended to repatriate their already im'ested and reinvested capital
from their former colonies. The desire of domestic entrepreneurs

~fost countries in the region are estimated to have a low
rate of gross fixed capital formation (below 10 per cent).
Countries with a moderate rate (10·15 per cent) are Ceylon,
China: Taiwan, and India '" China: Taiwan ... [was] faced
with the problem of reconstruction and [has] received substan
tial amounts of ioreign aid. Burma in this period had a rate
of more than 15 per cent because of a rapid expansion in
construction. '" In mainland China, the rate of net capital
formation in the five-year perio,l 1952-1956 is reported to have
reached 19 per cent of net domestic produ;t; this high rate
appears to have been achieved by exercbing rigorous control
over con;,ulllption and by a vigorous expansion of fixed capital
formation in the public sector.

In China. the net total investment in Taiwan is expected
to be 15.4 per cent of the net national income during the
second four-year plan perio:l (1957-1960; on the mainland, the
Chairman of the State Economic Commission stated in 1956
that "for a number of years to come it will be fairly safe
to fix the proportion of national income going to accuJIlulatioll
at no less than 20 per cent or possibly a little higher".uB In
India, it is assumed that the rate of net investment will go up
from i per ctnt to 11 per cent during the second five-year plan
period 11956/57-1960/61 1• The Indone,ian five year plan 0956
1(60) gives a net rate of 7.3 per cent in 1960 as compared with
an estimated 5 per cent rate before 1956. These figures are,
however, largely in the nature of estimates.

81. The available data on the composition of gross
capital formation are very incomplete, as the limited
tabulation in table Y-47 will :;uggest.

b. THE COMPOSITIOX OF INVESTMENT

ill Eighth Xational COllgress of thl! Comlllullist Party of
Chil:a l Foreign Language Press, Peking 1956), vol. II:
speeches, p. 52.

'" Cnited Xations publication, Sales Xo.: 6O.II.F.1., pp. 86
and S7, and table 36.

15.8 i.4
9.S 12.1

12.2 18.9

82 30.i
8.0 ?? -__.:1

9.S 6.1
1.0 13.3

P.,.-untage ratio
of gross fi.red Per capita
caPital forma- gross fixed
tion to gross capital formation

domestic product (FS$) bCountr:;

Burma .
Cevlon .
china: Taiwan (1951-1955) .
Federation of :'.falaya and

Singapore (1950-1953) .
Hong Kong (19541955) .
India (1950-1953) .
Philippines .

a. CAPITAL FORMATIOX1H

80. With respect to capital formation in the various
ECAFE countries, the Economic SUY7!ey of Asia mid
tlte Far East, 1958, states, inter alia, that:

Direct estimates of capital formation are available for only
a few countries and, even for them, the variations in the scope
of national estimates and price differences between countries
make accurate assessment difficult. It is, however, clear that
a fairly high annual rate of capital formation has been achieved
and su;,tained in several countries in the region during the last
decade. This capital iormation enabled the expansion of indus
trial output to take place, although the relationship is indeter
minate and there is no theoretical justification for expecting
a verv close correlation. In most ECAFE countries, the growth
of industrial output does not correspond to the expansion in
total capital iormation because a high proportion of develop
ment expenditure has to be devoted to infrastructure. Also, as
a result of technological progress, new capital investments are
more productive than old ones; the yield thus varies from one
countrv to another according to the degree of technical advance
and th~ time-lag in the application of the latest techniques.

The following statistics show the rates of gross fixed capital
formation1l5 in selected ECAFE countries and in some countries
outside the region:

Table V-47

ECAFE countries: Comp05ition of gross capital formation, 1950·1956
(In percentages)

Other
Du'rllin!Js construction

Burma .
Cev10n .....................• 4-t6& 23.5
China: Taiwan (1951-56) ....
Federation of :Malaya and

Singapore (1950-53) 26J' 229
H.Jug Kong (1950-54) .
Philippines 17.3 33.i

Transport
equipment
n:achincry

Total a77d cth£r Increase
ct...r..!tructioll equipment in stocks

6-U 23.8 12.1
68.1 ?~ - 82-,)./

35.4 3- ? 29.4:l_

49.6 50.4
35.1 44.9
51.0 ~? - 16.3~_J

• Including non-residential buiUings.
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" Including public and private donations other than migrants'
transfers and public and priivate long-term loans.

This aggregate advantage, however, was very unevenly
distributed within the region. Countries such as China: Taiwan
. .. [and] ... Laos received large amounts of defence-sup
port and economic aid from the United States. In several <?f
these countries the import surplus in the trade accounts 15

the reflection ~f this aid; the aid financed budget deficits in
addition to import needs. On the other hand, Ceylon and
Indonesia e.xperienced a capital outflow which was not
compensated by the relatively small amounts of foreign
assistance.

d. THE REGroXAL SHARE OF TIlE WORLD ~IARKET

83. A brief summary of the evolution of the
ECAFE reCTion's share of the world market for its
principal ex"port products is set forth in table '1-49
below.

84. An analysis of developments relating to some
of the principal products which come within the pur
view of this study, i.e. petroleum and metals, is set forth
below.118

in these countries to participate, to an increasing extent, in
"going" concerns, has also, in scveral cascs, led to inHated values
being paid for these forcign enterprises and, this, in addition to
political uncertainty, has further stimulated an outward capital
flow. The United States, on the other hand, has emerged as
the major capital exporter to the primary eXIJorting countries,
but its privatc capital cxports havc mostly been directed
towards petroleum-producing countrics and to Latin America.

In the primary exporting countries of the region, the net
private cal,ital inflow has been negligible in. recent years, ~xcept
in the Philippines and, to a lesser extent, III the FederatlOll of
1falaya and Singapore ...

A new item, donations and official loans, has made its ap
pearance in post-war balancc of paymcnts as a compensating
item. Private and official donations, and loans from Govcrn
ments and international agencies, have acquired considerable
importance in the post-war balanccs of payments of the primary
exporting countries of the world. The ratio of foreign aid and
capital inflow to exports during 1955-1957 was considerably
largcr than in 1928 [see table V-l8J. This inflow into ten
countries of the ECAFE region (excluding migrants' remit
tances) amounted to an annual average of 1.1 billioll dullars
during the three years from 1955 to 1957, or a quarter of thc
purchasing power derived from merchandise exports alone, a
ratio which is higher than that for the prit:1ary producing
countries of the world as a whole. Thus it would appear that,
although the position on private capital account by itself
deteriorated between 1928 and 1955-1957, it improved, when
taken together with inter-governmental grants and loans and
private donations.

ECAFE primary
e.::porting C0I41ltries

i. Pe/ralelllll

Although output of crI/de petrolel/1Il in the ECAFE primary
exporting countries has more than doubled since 1934-1938,
their share in world production declined. The share of the
industrial countries as a whole, mainly Xorth America, has
declined substantially, but still accounts for nearly half of
total world output. The 8 per cent pre-war share of ECAFE
countries has declined to about 6 per cent of world production,
as output increase was relatively smaller in the principal
producers of the region, namely Iran, Indonesia and Brunei.
Production in Iran is again rising rapidl)', following the set
tlement of the dispute with the foreign-owned company. Iran's
gains, however, are less striking than neighbouring Iraq, or the
newly developed sources like Saudi Arabia and Kuwait, each
of which, starting from scratch, produced more oil than Iran
or Iraq in 1957. These shifts in production, combined with
different rates of expansion of consumption, have caused even
greater changes in the export pattern. North America has
become a large net importer from a small net exporter before
the war. Xet exports from the Near East have risen tremen
douslv, both absolutely and relatively, while the relative share
of L~tin America has decreased. Consumption in the ECAFE
countries has grown rapidly, and the region is now a small net
importer of petroleum.

"Figures relate to production, as trade figures are not avail
able.

Commodity alld period

Rice:
1934-1938 . • . . • •. . . . . . . . . . . . . . . 9.2.0
1955-1957 .•..................•.......... 61.9

Sugar (raw basis) :
1934-1938 30.7
1955-1957 .....................•......... 13.0

Tea:
1934-1938 75.9
1955-1957 80.5

Copra:
1934-1938 78.9
1955-1957 82.2

Natural rubber:
1934-1938 ............................•.. 9.2.8
1955-1957 .................•......•...... 90.8

Jute:
1934-1938 ................•.............. 95.0
1955-1957 96.5

Abaca, sisal, and other hard fibres:
1934-1938 48.8
1955-1957 23.3

Tobacco:
1934-1938 ...........................•... 16.4
1955-1957 8.9

Coffee:
1934-1938 6.0
1955-1957 .......•..............•....••.. 3.7

Tin :"
1936-1938 632
1955-1957 ••.••....................•....• 58.1

ii. Metals

The share of ECAFE primary exporting countries has also
declined in the metals group. On the basis of the value of the
metal content of the ores produced, their production nearly
doubled between 1936-1938 and 1953-1955. This gain, however,

Table V-49

Regional shares in the volume oC pre-war and post-war
world eXllorls oC primary products, 1934-1938 and

1955·1957'"
(Per cent of gross world exports)

24
26
10
7_:l

12
-6
68
14

82
-72
272
570
-8
269
328
108

3,210

706
1,120

400
4,156
2,567
1,138
1,257
1,090

12,684

Foreign. .,
aid" alld Raho 0/ foreIgn aId"
eapital alld capital ill/Iow to

Exports ill/Iow exports (per cell/)Coulltry

Burma ....•...........
Ceylon ....•...........
China: Taiwan .
India .
Indonesia .
Pakistan .
Philippines .
Thailand .
TOTAL, AIlOVE COUXTRIES

118 Ibid., pp. 61 and 62. UD Ibid., table 20, p. 59.
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Thailand
Railways (total) 37.0
Ports (total) 7.8
1Iulti-Purpose Project 66.0
Irrigation project.................... 18.0

4. The Middle East121

86. In over-all terms, the economy of the Middle
East is largely based on the e.xploitation of petroleum
and on allied industries, chiefly petroleum refining.
'While there is some e.xploitation of other minerals,
chiefly coal and non-ferrous metals, such exploitation
is largely domestically-owned and for domestic con
sumption, though Turkey is an exporter of certain
important metals (notably chrome) which are, how
ever, produced on a quantitatively limited scale.

87. Industrialization in the region is proceeding
rapidly and has, in recent years, attracted foreign
private capital on a substantial scale, though foreign
public capital has played and is playing an increasingly
important part in large-scale development schemes.

was much less striking than that of the other primary produc
ing countries, which increased their share in the value of
world metal production from 39 per cent to 51 per cent between
these periods, whereas the share of ECAFE region was
halved to 7 per cent. Of the metals, till is the most im
portant for the ECAFE region. World production of tin
concentrates has increased only a little over the pre-war level;
partly owing to war devastation, output in the ECAF.E region
has declined slightly in spite of a rise in real prices. However,
the stagnation in world trade in tin is really the result of
technological advances leading to economy in the use of tin,
as well as to competition from other materials which have held
back the growth in demand. The ECAFE primary exporting
countries, as a group, are losing their share to Africa, owing
to a rapid increase in production in the Congo. The declining
share is due to reduced output in the smaller producers, Burma,
Laos [and] Thailand ... The major producers, Indonesia and
the Federation of :Malaya, maintained, or even somewhat
increased, their shares. Latin America-+,he other major
producer-has slightly increased its share as a result of gains
made by the large producer, Bolivia, although the smaller
output of Argentina has declined. Mainland China, with its very
small production, has also increased its share in world output;
the Soviet Union's output has risen from an almost negligible
level to more than 5 per cent of world production. Despite an
increase in Indian iron ore production and exports, the ECAFE
primary exporting countries have lost their position in the
buoyant metals group.

Country alld pllrpose of 10011
Amount of loan

(.Hi/lion US. dollars)

"'" International Bank for Reconstmction and Development,
Statement of Loans, Sept. 30, 1961.

e. FINANCING OF ECONO~UC DEVELOP~IENT BY
INTERN"ATIONAL AGENCIES

85. The latest available information on develop
ment loans made by the International Bank for Re
construction and Development to countries of the
ECAFE region (excluding ] apan) is set forth below
in tabular form.12o

Pakistan
Railways (total) 70.7
Power (total) 302
Industry (total) 33.4
Ports 14.8
Gas transmission 14.0
Indus Basin development 90.0

Philippines
Power .....•............................ 21.0
Dredging project 8.S

= Based upon Ecollomic Develofnllcllfs ill the Middle East,
1958-1959, United :\ations publication, Sales No.: 60.ILc.2.

"'" Information on Lebanon's balance of payments is not in
cluded in table V-50 because it is not available on a base com
parable with those of the other countries shown. The trend
illustrated in Iraq was deviated from in 1956 and 1957 because
of interruptions in the oil flow in connexion with the Suez
events.

'03 Gp. cif., p. 32.

a. FOREIGN TRADE AND BALANCE OF PAYMENTS122

Data pertaining to 1958 and part of 1959 point to a temporary
trend of deterioration in the external payments position of
several countries of the 1Iiddle East. The main exceptions are
Lebanon and Iraq, where a sustained tendency towards increased
gold and foreign exchange reserves is noticeable. Both countries
show heavy structural deficits in the balance of goods and
services, in the case of Lebanon offset by private capital
movements, while in the case of Iraq developmel1t expenditures
have not so far kept pace with a growing oil income.""

Oil income in Iran, though continuously increasing, has not
been adequate to defray that country's rapidly increasing
development expenditures, and international credits have been
fill;ng the gap. Jordan and Israel, with· structural deficits in
their goods and services accounts, continued to show large
negative balances, offset by various loans and grants, though
some improvement was registered in Israel in 1958 and 1959.
Turkey has, to a large c.'Ctent, relied on foreign grants and
loans to balance her deteriorating external accounts.

As to the oil producing countries of the Arabian Peninsula
-especially Kuwait and Saudi Arabia, for which balance
of payments data are not available-increases in gold and
foreign assets registered in 1958 and 1959 point to surpluses in
the goods and services accounts, a trend particularly conspicuous
in Kuwait.

In the United Arab Republic, Syria has been experiencing
external payments difficulties as a consequence of two crop
failures in a row. Egypt embarked upon large-scale development
programmes and, having been in recent years a net importer
of foodstuffs, is experiencing deficits in its goods and services
account and is relying to a great extent on foreign credits,
secured in substantial amounts in the past few years, to balance
its accounts. Table V-50 shows the balances in the goods and
services accounts of selected countries.

35.6

Amount of loan
(Million U.S. dollars)

Burma
Railways (total) 19.3
Rangoon Port 14.0

Ceylon
Power (total) 41.5

India
Railways (total) 329.0
Power (total) 68.5
Multi-Purpose Project 19.5
Ports (total) 64.0
Industry (total) 300.0
Airlines .. . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5.6
Mining 35.0

'Malaya
Power

Country and purpose of loan
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Table V-50

Middle East: Balance of payments, elected eGlIDtriesW
(Millions of indicated currency units)

Coodz OM zervkez Cotucl .nd ",ondary gold

Mercha.... Tro,u- Donalw.u, Official
diu alia action.! officicl and Nd errors

Counl,y, cu"ency non-tnOnt'- of oil and Privattt banking ond
a"d year la,y gold seclor Sert';ce.r To/al ~,ivale ca~jtal capital Tolcl omissions

Iran (US dollars) :'

1954............ -- 40.3 37.5 1.3 - 1.5 57.1 3.4 3.4 -59.0
1955............ -212.2 133.3 -10.7 - 89.6 29.9 43.5 43.5 16.2
1956............ -191.9 167.3 -24.1 - 48.7 43.0 48.4 48.4 -42.7
1957............ -256.0 228.4 -36.3 - 63.9 27.7 0.1 32.3 32.4 3.8
1958b

........... -387.9 316.2 -26.2 - 97.9 20.1 0.6 81.4 82.0 - 4.2

Iraq (Iraqi dinars) :

1954............ - 48.02 79.39 0.37 31.74 0.57 1.05 -23.24 -22.19 -10.12
1955............ - 74.71 93.72 Ll6 20.17 1.03 1.44 -22.43 -20.99 - 0.21
1956...•........ - 93.51 79.91 3.38 - 10.22 1.01 4.87 - 6.89 - 2.02 11.23
1957 ............ - 97.36 62.21 - 3.07 - 38.22 0.34 5.77 33.60 39.37 - 1.49
1958b

••••••••••• - 84.14 96.75 3.50 16.11 0.28 1.63 -13.29 -11.66 - 4.73

Israel (US do11lars)

1954............ -204.8 -31.3 -236.1 262.6 11.2 -10.2 1.0 -27.5
1955 ............ -244.5 -38.2 -282.7 210.4 9.3 65.6 74.9 - 2.6
1956..•......... -257.1 -99.4 -356.5 240.6 8.7 92.5 101.2 14.7
1957 ............ -292.6 -44.7 -337.3 242.2 20.2 63.5 83.7 11.4
1958b

••••••••••• -282.3 -51.1 -333.4 251.0 27.4 41.2 68.6 13.8

Jordan (Jordanian dinars) :

1954............ - 15.54 2.66 - 12.88 14.27 - 1.55 - 1.55 0.16
1955 ............ - 21.69 4.39 - 17.30 17.09 - 0.36 - 0.36 0.57
1956............ - 19.55 3.10 - 16.45 18.42 025 - 2.20 - 1.95 - 0.02
1957 ............ - 24.39 1.17 - 23.22 16.89 0.30 1.59 1.89 4.44
1958b

••••••••••• - 30.51 5.65 - 24.86 23.91 0.58 - 2.85 - 2.27 3.22

Turkey (US dollars):

1954............ - 86.5 -72.6 -159.1 45.3· 75.7 27.8 103.5 10.3
1955............ -124.6 - 5.7 -130.3 50.6· 12.4 112.6 125.0 -45.3
1956............ - 53.5 31.2 - 22.3 89.2 -28.6 25.6 - 3.0 -63.9
1957............ - 15.0 -19.1 - 34.1 66.7 -61.0 99.6 38.6 -71.2
1958b

••••••••••• - 36.4 -27.5 - 63.9 90.6 54.6 - 6.6 48.0 -74.7

UAR (Egypt)
(Egyptian pounds) :

19544
........... - 12.0 14.2 2.2 1.4 - 5.2 1.8 -.- 3.4 - 0.2

19554
••••••••••• - 62.2 -18.5 - 43.7 10.1 2.0 31.6 33.6

19564
........... - 73.8 23- - 50.3 ILl 39.3 39.3 - 0.1.:>

1957............ - 51.8 18.3 - 33.5 3.6 - 1.2 30.2 29.0 0.9
1958............ - 53.2 31.6 - 21.6 0.6 1.5 21.8 23.3 - 2.3

UAR (Syria)
(US dollars) :

1954............ - 35.1 4.0 -31.1 4.1 62 10.9 17.1 9.9
1955............ - 57.3 23.0 34.3 3.9 24.2 - 7.9 16.3 14.1
1956....•....... - 59.3 43.7 - 15.6 4.3 - 1.4 1.7 0.3 11.0
1957............ - 16.9 19.5 2.6 4.5 - 2.8 6.1 3.3 -10.4
1958............ - 73.7 39.4 - 34.3 7.5 - 42 11.5 7.3 19.5

• Twelve months beginning 20 to 22 March of year stated. • Official donations only.
b Provisional. 4 Excluding transactions with the Sudan.

:m Gp. cif., table XXVII, p. 90.
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b. DIRECTION OF TRADE

Table V-51

Direction of ernde petroleum exports from the Middle East, by country"'"
(Thousands of tons)

To/a/.
Saudi Middle

Regwn and Year Irall Iraq Kflwaita Qa/ar Arabia East

North America:
1955 ..•..•......•... 420 1,020 8,760 710 4,570 15,470
1956....•....••.••.. 830 1,390 8,840 780 4,640 16,470
1957...•.....•.••... 700 750 10,330 290 2,440 14,520
1958................ 800 1,150 13,540 1,170 4,630 21,290

Other America:
1955 ..•........•.... 2,500 130 670 3,300
1956......•.•.•..... 3,060 890 3,950
1957....•........... 3,440 870 4,310
1958................ 3,370 1,580 4,990

\Vestern Europe:
1955 ..••...•.•.....• 3,950 27,460 35,250 3,410 16,410 86,700
1956...•.•.••..•••.. 7,900 23,480 33,920 3,820 17,190 86,410
1957•.•.•.••......•. 9,100 13,510 35,670 4,210 20,600 83,210
1958................ 15,680 27,000 42,700 4,100 19,300 109,900

Middle East:
1955•••..•......••.• 180 670 4,300 400 9,340 14,900
1956.........•...... 800 1,270 3,800 300 8,520 14,700
1957............•... 3,210 1,730 2,030 300 7.270 14,550
1958............•... 2,300 2,270 1,230 500 7,320 13,630

Far East:
1955••...••.••...... 1,890 2,930 2,000 330 4,930 12,100
1956.......•.....••• 2,580 3,450 3,270 160 6,040 15,500
1957..•............. 4,030 4,160 5,320 510 6,410 20,440
1958.....••...•.•... 2,300 3,230 5,390 270 7,100 18,300

Oceania and Africa:
1955••.••....•.•.•.. 1,780 10 1,000 350 1,340 4,480
1956.•.............. 2,040 10 2,190 670 1,490 6,400
1957 ...............• 1,660 10 1,860 1,250 1,490 6,310
1958.........·....... 3,060 10 840 2,000 1,800 7,700

World total:
1955 ......•......... 8,330 32,150 54,030 5,350 37,470 137,600
1956................ 14,320 29,630 55,080 5,760 38,760 143,750
1957......•........• 19,200 20,250 58,660 6,560 39,130 144,100
1958.........•...... 24,200 33,740 67,180 8,150 41,740 176,210

SOltree: United Nations, World Energy Supplies, 1955-1958.
• Includes exports of the Neutral Zone.

c. FOREIGX INVESTMENT

Petroleum illdttstry126

Progress in the development of petroleum operations in the
Middle East... resulted mainly from large-scale investments
by the oil companies. The total cumulati....e gross investment in
the petroleum industry of the region rose from $2,750 million
to $3,725 million between the end of 1955 and 1958=; and the
cumulative net investment increased from $1,625 million to
$2,100 million, during the same period. The share of the
United States petroleum companies in the gross in....estment in
the region rose from 46.9 per cent to 48.3 pe;' cent between 1955
and 1958.125 These in....estment figures do not include capital
expenditures in tankers, and distribution and research facilities
outside the region, which have been necessary to put the :Mid
dIe East oil at the disposal of consumers. Again, these data do
not refer to the "net worth" of the Middle East petroleum

"'" Op. cit., table XVIII, p. 80.
:l2I Op. eit., pp. 30 and 31.
= Gross investment in production facilities rose from $950

million to $1,500 million in the corresponding period.
1:%8 The Chase Manhattan Bank, [lI'vestmCllt Pattems i" the

World Petroleum bldllstr),' (New York, 1956), and Capital
InvestmCllts by the ~Vorld Petroleum Indllstry (New York,
1959).
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Table V-52

Investments in the Middle East petroleum industry""
t lIillions of dollars, unless otherwise specified)

Item 1946 1955 1958

Gross cumulative investment
(end of period) :
Production ........................ 350 950 1,500
Pipelines .......................... 115 590
Refineries ......................... 300 655
Marketing and others .............. 135 555
TOTAL GROSS CUMULATIVE IXVEST~lEXT 900 2,750 3,725

Ket cumulative investment
(end of period) :
Production ........................ 265 575
Pipelines .......................... 60 310
Refineries .......................... 125 355
Marketing and others .............. 75 385

TOTAL XET CUMULATIVE INVESTMEXT 525 1,625 2,100

industry which has to take into account, among other things,
the proven petroleum reserves.

-= Op. cit., table XIV, p. 76.



"" Capital Requirements of Petrole/lm E.t·ploratioll alld J!cth
ods of Fillallcillg, E/3580, 15 )'Iar. 1962, table 14.

Sell/rce: Economic Dez'clopmcnts in the Middle East, 1958
1959 op. cit., for years 1953-1958.

• Including payments by the American Independent Oil Com
pany operating in the Xeutral Zone (Kuwait).

b Including payments by the Pacific \Vestern Oil Corporation
operating in the Xeutral Zone (Saudi Arabia).
Petroleum royalties represent 27 per cent of national income
in Iran, 47 per cent in Iraq, 60 per cent in Venezuela and 81
per cent in Saudi Arabia.

d. FINANCING OF ECONO),fIC DEVELOPMENT BY
INTERNATIONAL AGENCIES

88. Loans granted to countries of the ?vliddle East
bv the International Bank for Reconstruction anel De
velopment as at 30 September 1961 are set forth below
in tabular form.

5. International commodity arrangements

89. The present section is devoted to a considera
tion of the practical implications of a specific aspect
of sovereignty over natural resources, namely, the
voluntary transfer of control over production or ex
ports of special minerals and other commodities to
international control organs.131

90. Tin is the principal mineral commodity subject
to international arrangements and is thus perhaps the
commodity most germane to the present study. As a
result, the bulk of this section will be devoted to a
discussion of the economic implications of the interna
tional control of tin exports, bearing in mind that all
producing countries parties to the international arrange
ment in question are usually classified as under-devel
oped countries.

91. The International Tin Agreement of 1953, re
newed by the Second International Tin Agreement con
cluded in 1960,132 covers the Belgian Congo and
Ruanda-Urundi, Bolivia, the Federation of Malaya,
Indonesia, the Federation of Nigeria, and Thailand.
Tin plays an especially important part in the econ
omies of Bolivia, Indonesia and the Federation of
Malaya. Among the objectives of the agreements, spe
cial attention may be drawn to Article I of the Agree
ment of 24]une 1960 which reads, in part, as follows :133

"The objectives of this Agreement are:
" (a) to prevent or alleviate wide-spread unem

ployment or under-employment and other serious
difficulties which are likely to result from maladjust
ments between the supply of and the demand for tin;

"(b) to prevent excessive fluctuations in the price
of tin and to achieve a reasonable degree of stability
of price on a basis which will secure long-term
equilibrium between supply and demand;"
92. The export figures cited in table V-54 below

show "ery wide fluctuations which must, however, be
considered against a background of very substantial
price stability achieved, in part also, by the use of a
buffer stock (see table V-55 below).

286
281
275
283
303
302
308
330 b

Sa"di Arabia

75.0
72.0
42.0

5.2

27.5
25.0

27.0

56.5

3.9
16.3
25.2
18.0

12.8

Governments

Amount of loan
(Million US. dollars)

169
194
282
293
308
354
400'
450'

KutL'os"t

144
191
206
193
144
237
242
266

IraqIran

9
91

153
213
272
263
286

= Particular attention is drawn to a detailed discussion of
the economic basis and implications of international commodity
agreements contained in Chap. 3 of the World Ecollomic Sllr
',:ey 1958, United Nations publication, Sales No.: 59.H.C.!. See
also Illternational Commodity p,'oble/lls, Interim Co-ordinating
Committee for International Commodity Agree/lll!1lts, 1960 Re
..:iew of Inter/latiollal Comlllodity Problems, E/3374, 1 June
19(,0.

",: EfCOXF.3214; came into force on 1 July 1961.
"13 Ibid., p. 3.

Table V-54
PermissibI~ export amounts detemtined pursuant to article VII of the International Tin Agreement""

(Figures in long tons)

Year

Tin:

Table V-53
Direct pll)"1J1ents by petroleum compllnies to

of some Middle East Slates""
(In millions of dollars)

1953 .
1954 .
1955 .
1956 .•..........
1957 .
1958 .
1959 .
1960 .

Country and purpose of loa"

Iran
Equipment for development .
Roads .
)'Iulti-Purpose Projcct .
Industry .

Iraq
Flood control .

Israel
Port contruction .
Potash production .

Lebanon
Power and agriculture .

Turkey
Agriculture .
Ports (total) .
)'Iulti-Purpose Project .
Industry (total) ..

Cnited Arab Republic
Suez Canal Authority .

Third Fourth
quarter quarter
of 1958 of 1958

15 Dec. and and
195; to Sccond SEcond first Third Fourtl. First Second Third

31 Mar. qual-ter quarter quarter quartr.r qucrter quarter quartlr q!!artcr
1958' of 1958 of 1959 of 1959 uf 1959 of 1959 of 1960 of 1960 of 1960

Belgian Congo and Ruanda-Crulldi.. 2.417 2,059 2.052 l.i84 2.253 2.715 3,258 3.394 3,439
Bolivia ....................................................... 5,516 4,699 4,582 3,984 -1,850 5,820 6.984 7,275 0,911
Federation of :Malaya ............... 10,125 8,625 8.625 7,500 9,438 11,325 13,590 14,156 14,325
Federation of Xigeria .............. 1,4-12 1,228 1,35i 1.180 1.525 1,830 2.196 2,287 2,325
Indonesia .......................... 5,516 4,699 4,464 3,882 4,725 5,670 6,804 7,088 7,125
Thailand ........................... 1,985 1,691 1,921 1,670 2,200 2,640 3,168 3,300 3,375

TOTAL 27,000 23,000 23,000 20,000 25,000 30,000 36,000 37,500 37,500

• The rates per quarter for this period are approximately the same as for the second quarter of 1958.

l3t InteT/latiollal Commodity Problems, Interim Co-ordinating ReZ'icw of Interuatiollal COllllllodity Problems, E/3374, table
Committee for Internatiollal Commodity Arrangements, 1960 7, p. 54.
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Table V-SS

Tin metal in the buffer stock, 1957·1960=

Long tons

1957: 30 June .
30 September .
31 December .

1958: 31 1Iarch .
30 June .
30 September .
31 December .

1959: 31 :March .....................•.......................................
30 June ....•..........................................................
30 September .
31 December .

3,916
4,315

15,300
22,440
23,300
23,350
23,325
21,020
13,990
11,150
10,050

93. The export quantities cited in table V-55 above
are determined on the basis of distribution quotas. The

quotas under the 1953 Agreement are set forth in
table V-56 below.

Table V-56
Percentages delermining the distribution oE tolal permissible exports among the si~

participating producing countries"'"

Belgian Congo and Ruanda-Urundi
Bolivia .
Indonesia .
Federation of Malaya .
Federation of Nigeria .
Thailand .

Marcll19j7
to

October 1957

8.72
21.50
21.50
36.61

5.38
6.29

October 1957
to

Junc 1958

8.95
20.43
20.43
37.50

5.34
7.35

July 1958
to

June 1959

9.92
19.92
19.41
37.50

5.90
8.35

July 1959
to

Junc 1960

9.05
19.40
18.90
37.75
6.10
8.80

July 1960
to

JlItle 1961

9.17
18.43
19.00
38.20
620
9.00

" (b) The quantity of tin determined according to
sub-paragraph (a) of this paragraph for any produc
ing country for any control period shall for the pur
poses of this article be deemed to be the permissible
export amount of that country for that control
period.

94. The method of establishing such quotas is set
forth as follows under the terms of article VII (4),
(6) and (7) of the Second International Tin Agree
ment of 1960 :131

"4. The total permissible e."port amount for any
control period shall be divided among producing
countries in proportion to their percentages in an
nex A (see below) or in proportion to their per
centages in any revised table of percentages which
may be published in accordance with this Agree
ment, and the quantity of tin so computed in respect
of any country for any control period shall be the
permissible export amount of that country for that
control period.

"AXXEX A

~~~~~-~~~~~i } .

Bolivia .
Indonesia .
Federation of Malaya .....•.....................
Federation of Nigeria .
Thailand .

Pcrccntagc

925
18.00
19.50
38.00
625
9.00

"
"6. (a) The Council shall review the percentages

of the producing countries and redetermine them in
accordance with the rules set out in annex G to this
Agreement, provided that the percentage of a produc
ing country shall not, during any period of twelve
months, be reduced by more than one-tenth of its
percentage at the commencement of that period.

"7. (a) Notwithstanding the provisions of para
graph 4 of this article, the Council may, with the
consent of a producing country, reduce its share in
the total permissible export amount and redistribute
the amount of the reduction among the other produc
ing countries in proportion to the percentages of those
countries or, if circumstances so require, in some
other manner.

la:> Ibid., table 6, p. 53.
uo Ibid.. table 8, p. 55.
ut Loc. cif., pp. 16-17 and annex A.

TOTAL 100.00

"The percentage attributed to the Belgian Congo
and Ruanda-Urundi may be divided between those
two countries after notification made to the Council
by the Government of Belgium.

"The votes in the Annex shall thereupon be ad
justed accordingly."

95. The various considerations which enter into the
determination of quota allocations thus appear to have
led, over the years, to a shift towards higher per
centage allocations for the African e.xporters as well
as for the Federation of Malaya and Thailand.

96. The apparent satisfaction of the parties to the
tin agreements with the results obtained under the
control arrangement has also prompted exploratory
mo....es regarding similar arrangements for other min
erals which are subject to wide market fluctuations.
Thus in September 1958, acting upon the request of the
Interim Co-ordinating Committee for International
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Commodity Arrangements and after consultation with
the Governments of the principal exporting and import
ing countries the Secretary-General of the United Na
tions convened an Exploratory Meeting on Copper.
The :Meeting was held in London in September 1958
and was attended by delegations from thirty-four coun
tries. Attention was drawn to the sharp fluctuations in
copper prices in recent years and to their harmful
effects on all countries interested in the production and
consumption of copper. Particular reference was made
to the difficulties experienced by countries which are
dependent to a high degree upon export markets for
the sale of their copper. vVith regard to further inter-

governmental consideration the Meeting agreed that
no action was required at that time inasmuch as the
copper situation was improving and accordingly it was
not necessary to establish inter-governmental ma
chinery.l38

97. It may be noted that, over the period of four
years preceding the meeting in question, copper prices
had fluctuated over a range of about 100 per cent, with
clearly serious economic implications for the major
producing countries.

,.- E/326CJ, para. 29.

B. Extent of foreign investment and data relating to the international flow of prh'ate capita}130

Table f'-57

Outflow of prh'ate long-term capital from the main
capital-suppl~ingcountries 1956-59*'"

(Millions of dollars i

" Xet long-term and short-term private capital.
b Excluding reinvested profits of subsidiaries, for which data

are not ret available.
e Xet figure.
d :New issues of $110 million (SF 479 million) plus an esti

mate of foreign security purchases.

1. Sources of private capital exports

98. The outflow of private long-term capital from
the main capital-supplying countries (including, in most
instances, reinvested profits) declined from $6.2 billion
in 1957 to about $5.3 billion in 1958. It appears that
the outflow may have decreased further in 1959, though
it was still above the rate of $3-3.5 billion in 1954-55
(see table V-57).

1956 19;; 1958 1959

1957 19H

2,050 1,100
1,000 750

850 850
600 500
150 lOO
30 250
30 70

4,710 3,520

.,rillialls of d,llars

100. The decline in the rate of outflow of direct in
vestments between 1957 and 1958 can be attributed
mainly to the fall in investments by the petroleum
industry in Venezuela. Petroleum investment in other
areas fell less sharply, from $596 million in 1957 to
$487 million in 1958.

101. The outflow of new funds for direct invest
ment in manufacturing industry was also considerably
lower in 1958 ($175 million) than in 1957 ($370 mil
lion), with investments in Canada recording the
sharpest decline. It should, however, be observed that
both total earnings and reinvested earnings in the
manufacturing sector rose slightly. total earnings from
S852 million to $873 million and reinvested earnings
from $391 million to $402 million.

102. An estimate of the foreign direct investments
(including reinvested profits) of the main capital
e.-.;:porting countries indicates that such investments ap
pear to have increased by $3.6 billion in 1958, com
pared with an increase of about $4.7 billion in 1957,
as the following table shows:

TOTAL

United States
New Funds .
Reinvested profits .

United Kingdom (including reinvested profits)
France (including reinvested profits) .
Germay (Federal Republic) .
XetherIands .
Swed.en .

530

100
504,,-__:J

245
93

3.293 2.0~9 b

S.1O 552 e

1,167
5,300

150
582
185
104
130

3.CJ3~

1,120

1,171
6,225

1(0
5~0

75
59

321

3,420
1,205

1,155
5,780

United States .
United Kingdom .....•......
Continental \Vestern Europe

Belgium-Luxembourg" .
France .
Germanr (Federal Republic)
Xetherlands .
Switzerland .

TOTAL, COXTIXEXTAL

\\'ESTERX El:ROPE

GlU\XD TOTAL

99. The decline behveen 1957 and 1958 was mainlv
due to a fall in direct investments bv the United States.
Other long-term investments by the' United States were
slightly higher in 1958 than in 1957. The outflow of
funds from 'Western Europe continued at a high rate.
In 1958 as in preyious years France was the largest
source of funds. Capital exports from the Federal Re
public of Germany increased sharply in 1959, all the
increase being in portfolio inyestment in other high
income countries. The outflow of long-term private
capital from the United States in 1959 (excluding re
invested profits) was S2.<»9 million. about SO.5 billion
less than in 1958 and nearlv SI billion below the out
flow in the peak year 1957. Despite this decline, the
rate of outflow in 1959 was still more than twice the
rate achieved in the years before 1956.

* Including reinvested profits unless otherwise noted.
130 The principal source for the present section is IIltt"nlQ

liollol Flo,u of Primte CapilaI1958-1959, E/3369, 13 ~ray 1960.
,., op. cil., table 1, p. 12.

103. These data are subject to a considerable margin
of error, particularly in the case of the United King
dom, for which no data on the outflow of new funds
as opposed to reinvested profits are available. For the
same reasons it is difficult to form a precise estimate
of direct investment in the under-developed areas,
which was probably of the order of S2.5 billion in 1957
and about SI billion lower in 1958. This drop, as
already indicated is mainlv attributable to a lower rate
of investment by United" States petroleum companies
in Venezuela.

2. The capital.importing countries

104. About two-fifths of foreign entrepreneurial capi
tal is im'ested in the deYelopment of natural resources.
~Iost of the rest is invested in manufacturing industry,
mainlY in the adyanced industrial countries, which
offer iarge markets and investment opportunities in the
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tU Source: Illterllatiollal Flow of LOllg-term Capital alld 0 ffi
cial Df'l1ations, 1951-1959, United Nations publication, Sales
~o.: 62.ILD.1, table 7.

Official ana
Country Total banking Private

Africa:
Congo (Leopoldville) e •••••••• 344 423 -79
Ethiopia ...................... 20 -9 29
Liberiab ....................... 74 21 53
Libya ........................
:\forocco· ' .................... 482 268 214
Rhodesia and Nyasaland ...... 720 332 3SS
Sudan ............. ........... -20 -12 -8
Tunisiad .. ................. .... 21 19 2
Union of South Africa· ...... .. 691" 165 526"
Franc area other than Morocco

and Tunisiat ................ (1,532) (1,532) - (-)

manufacturing sector, and in developing countries, in
cluding Australia, Brazil, Canada, Mexico and the
Union of South Africa, where manufacturing activities
are expanding. Foreign investments in resources de
velopment are concentrated on low-income countries
rich in mineral deposits, chiefly petroleum and non
ferrous metals; these investments expand as foreign
mining and petroleum companies extend their prospect
ing and producing activities to new areas, such as
North Africa (oil and natural gas), West Africa and
the Caribbean (bauxite).

105. As table V-58 below shows, the net inflow
of long-term private capital to under-developed coun
tries in 1958 was only half of the total net inflow in
1957. This drop can be accounted for by a fall of
$1 billion in net foreign investment in Venezuela. If
the net flow of funds to Venezuela is subtracted from
the total, the net inflow of foreign capital to the other
under-developed countries included in table V-58 below
is seen to have been constant at about $1 billion an
nually in the period 1956-1958. This figure of course
still includes some petroleum investment, notably in
other Latin American countries and in the United
Kingdom dependent territories.

Table V-58

Undel"-developed countl"ies: Balance of payments on capital
'account, by countl"y, cumulath'e totals fol" 1951·1959U1

(Lollg-term private alld official alld ballking capital olll).)·
(:\[illions of dollars)

Net long.term capital

149
119
162

305"
11'

226"
15

101

-7"
77

-12
42"

1,596

4
-55

44
-123

-4'
41

342

205
(,7

467
42
6

168
94
-I

543

-30
7_:J

36
76

-9

-23
22
64

953
-72

50
20

-8
42
43

275"
36'

262"
91
92

354
1St>
629
47'
-I"
245
82
41"

-19
-34

108
830

-76"
91

.162

Net long-term capital
Officialalld

Total bankino Private

2,139

Country

Middle East;
Iran' .
Iraq .
Israel" .
Jordan .
Lebanon l .

Turkey .
United Arab Republic (Egypt>
United Arab Republic (Syria).

South-East Asia:
Burma .
Ccylon .
China (Taiwan) .
India .
Indonesia .
Pakistan .
Philippines .
Republic of Korea .
Republic of Viet-Nam k •••••••

Thailand .
Other:

Greece ........•..............
Iceland .
Ireland .
Portugal (escudo area) .
Spain"' .
Federation of Malaya-Singapore,

Ghana and United Kingdom
Colonial Territoriesb

11 •••••••

TOTAL, ALL COUNTRIES AND ITEMS 7,492 6,826 10,666

Source: Division of General Economic Research and Policies
of the United Nations Secretariat, based on data from Statisti
cal Office of the United Kations, Statistical Yearbook' from
Int~rna~ional }'fonetary Fund, Balance of Payments Y:arbook
(Washl'.lgton, D.e.); and from Organization for European
EconomIc Co-operation, The Flow of Financial Resources to
COll/ltries ill Course of Ecollomic Development 1956-1959
(Paris, 1961). '

• Ko sign indicates net inflow of funds; minus sign indicates
net outflow.

b 1953-1959.
<1952-1959.
d 1957-1959.
• ;Short-term private capital included with long-term private

capItal.
! Data refer to estimates of assistance bv the Government of

France to the franc area countries in Africa other than Morocco
and Tunisia.

K Fiscal years ending 30 September.
h Fiscal years ending 30 June.
, Fiscal years beginning 21 March.
I 1951-1957.
k 1956-1959.
1 Private capital flow refers to changes in liabilities only.
"' 1954-1959.
11 Data for Federation of Malaya-Singapore and Ghana have

had !o ,?e incl.uded with those for United Kingdom Colonial
TerritOries owmg to the absence of separate data for the earlier
years. The cumulative totals for these countries for the period
1956-1959 are as follows (private capital includes both long
term and short-term capital) :

Table ('-58 (continuel!)

Federation
of Malaya
Singapore Ghana

Ofillions of dollars)
Xet long-term capital and official donations .. 114 43

Official donations 37 2
Long-term capital 77 1

Official and banking 11 76
Private 66 -35

106. It should be emphazised that table V-58 abO\'e
is only a first approximation of the net flow of long
term private capital to under-developed countries. The
geographical coverage is not complete and the data for
indiyidual countries are not wholly comparable. Gross

435
51

1.203
285
108
29

389
31
44

-20
73
20
34

844
22
75

9
342
521
33

1,976

233
2

11
6

73
196
10
14

-9

144
-21
422

11
175

9
-13
-11

24
3
9

19

579
30

1,625
296
283
38

376
20
68

-17
82
39
34

1,077
24
86
15

415
717
43

1,967

Latin America:
Argentina .
Bolivia .
Brazil .
Chile .
Colombia .
Costa Rica .
Cuba .
Dominican Republic .
Ecuador .
El Salvador .
Guatemala .
Haiti~ .
Honduras .
1Iex:co .
)Jicaragua .
Panama .
Paraguay .
Peru .
Puerto Ricoh

•••••••••••••••••

Surinam .
Uruguay .
Venezuela .
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"Covers U.S. private direct investment only, as reported by
the U.S. Department of Commerce.

Table V-60

Latin America: Direct investment capital inflow by
selecled countries, 1957.1958'"

(Millions of dollars)

1957 1958

foreign private investment in the under-developed
countries was undoubtedly larger. French private in
vestments in the franc area were $580 million in 1957
and $500 million in 1958. There was an inflow of new
foreign funds into India in 1957 of rupees 162 million
($34 million) which was however offset by large capital
repatriations and a decrease in India's foreign private
assets.

107. The uneven distribution of foreign private
capital in the under-developed world persists. Latin
America is the main recipient of funds, which are
chiefly derived from the United States. Foreign invest
ments in the :Middle East and Africa, although still
relatively low, appear to have risen during the 1958
recession. In Africa, in particular, the rise is under
stated in the table as the figure does not include invest
ment in large new mining developments in \Vest Africa,
nor does it include petroleum in the Sahara or invest
ments in the franc area.

a. \VESTERN HEMISPHERE

108. Foreign investment in both the mmmg and
petroleum industries in Canada originates mainly In

the United States, as shown in the following table:

Argentina .
Brazil .
Chile .•.............................
Colombia .
Costa Rica .
Cuba ....•..........................
Guatemala .
Haiti .
Honduras ............•....•........
l.Iexico .
Panama .
Peru .

SL'Il-TOTAL

Venezuela

TOTAL

69.6
178.0
51.8"
4.9
02

61.0
16.1

-4.0
29

142.1
8.0'

692

599.8

1,004.6

1,604.4

120.1
128.0
56.5"
0.4
0.9

20.0
72

-2.4
-4.9
105.5
12.0"
65.8

509.6

86.0

595.6

Table V-59

Canada: Book value of foreign direct im'eslment in natural
resources, end 1953*

(Millions of Canadian dollars)

Uni!ed United Other
States Ki1lgdom Countriu Total

],~, .ing and smelting ...... 1,033 77 9 1,119
Petroleum and natural gas .. 2,603 90 127 2,820

TOTAL 3,636 167 136 3,939

Source: Canada, Dominion Bureau of Statistics, Tile Calla
dian BalalU:e of InfernafiOlial PaJl/ll?nfs, 1959, and Interna
tional Invesfment Position.

109. The flow of foreign direct investment to Latin
AlII.crica declined sharply in 1958 and, again, more
moderately in 1959. A disproportionately large share
of the 1958 decline, however, stemmed from the fall
bv 90 per cent in oil investment in Venezuela, which
had reached e:-;:ceptionally high figures in 1956 and
1957, when large new leases were auctioned among
petroleum companies by the Government after an in
terval of many years. N-ew foreign direct investment in
1958 declined moderately in a number of countries,
including Brazil and 1Ie.x.ico, and sharpl~ in Cub~.
On the other hand, there was a large mcrease In

Argentina, and small increases occurred in som.e oth~r
countries. The available figures are summarIzed In

table V-60 below.
1l0. The inflow of new United States direct invest

ments to Latin America in 1959 was $193 million,
against $325 million in 1958 and an exceptional $1,086
million in 1957. Reinvested earning'S of United States
companies in Latin America were $135 million in 1958,
against $199 million in 1957. No estimate is as yet
available for 1959.

lll. After some uncertainties connected chiefly
with the effects of the international recession of 1957
1958, Mexico resumed its vigorous expansion in 1959
in a climate of financial and monetary stability. 1Iexico

* Information provided by the Government of Canada.
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normally enjoys a high inflow of foreign e.xchange,
due to the diversified nature of its e.xports and to large
earnings from tourism. In addition, foreign direct in
vestment plays an important part in the continued
economic growth of the nation, and it is increasingly
being provided through joint ventures or other forms
of close co-operation with local institutions (such as
Nacional Financiera) and enterprises. In 1958, the in
crease in foreign direct investment (including un
distributed earnings) was $105.5 million, against $142.1
million in 1957. The decline was very marked for
United States investment. which dropped from $75 mil
lion to $15 million in 1958. The gap was partly filled
by an increase in direct foreign investment from other
sources, chiefly \Vestern Europe.

112. Changes in book value of direct foreign invest
ments in :Mexico during the period 1955-1957, by sectors
of activity, are shown in table V-61.

Table V-61

Mexico: Value of direct foreign im'estments in ~Iexico

by induslr}', 1955-1957'"
(Millions of dollars)

1955 1956 1957

Petroleum .. ...................... 16.5 169 18.4
Mining ............................................ 171.0 189.1 2112
)'lanufacturing .................. 314.9 3632 413.3
Utilities ......................... 203.8 2122 230.7
Trade ......................... 118.5 179.8 218.3
Others ................................................ 94.4 989 108.1

TOTAL 919.1 1,050.6 1,200.0

113. Venezuela entered a period of readjustment
in 1958-1959. The new Government was faced with seri
ous problems, stemming among other things from the
hea'vy financial commitments inherited from previous
years and from the conditions of the international oil
industry. In 1958, the net inflow of foreign direct in
vestments in Venezuela amounted to $86 million. This

"' al'. cif. (note 143), table 14, p. 37.
,.. Ibid., table 15, p. 38.



reflected chiefly new foreign investment in oil and in
iron ore mining, which was offset to some extent by
disinvestment in manufacturing, trade and services.

Table V-62

Venezuela: Net foreign capital inflow for direct investment
in Venezuela, by industry, 1956·1958'"

(Millions of dollars)

1956 1957 1958

an effect of the over-all contraction in investment in
duced by anti-inflation policies, resulted in lower levels
of production in capital goods industries, while the
output of consumer goods was on the whole well main
tained. Foreign investment in manufacturing industries
picked up in 1959. It was represented partly by credits,
which were extended from the Federal Republic of
Germany and other countries to facilitate the moderni
zation of industries.

c. AFRICA

b. THE MIDDLE EAST

116. Large amounts of direct investment continue
to be attracted to the development of Middle Eastern
petroleum resources. It is notable that United States
direct investments in the Middle East (heavily con
centrated in the petroleum industry) were almost as
high in 1958 as in 1957, although petroleum invest
ments in other producing areas declined sharply. The
flow of new funds for direct investment from the United
States to the area in 1958 was $114 million ($109 mil
lion to the petroleum industry), but outward remit
tances of undistributed subsidiary earnings of earlier
years reduced the net inflow to $107 million. The book
value of United States direct investments in the :-'Iiddle
East at the end of 1958 was $1,315 million, of which
$1,218 million was invested in the petroleum industry.
At the same time the aggregate book value of invest
ment in Middle Eastern oil by foreign companies was
estimated at $2,100 million.

117. Public and semi-public expenditures on eco
nomic and social overhead facilities account for a large
proportion of total investment in Africa, which is esti
mated to be between $4 and $5 billion a year. In
1956 such investments accounted for 44 per cent total
investment in the Belgian Congo, 51 per cent in Ghana,
56 per cent in former French \Vest Africa and 42 per
cent in the Union of South Africa. The proportion
appears to have been rising in recent years.

118. Until recently only the [Belgian] Congo, the
Federation of Rhodesia and Nyasaland and the Union
(now Republic) of South Africa have attracted sub
stantial amounts of foreign private capital, most of it
for investment in mining development, although in the
Union of South Africa there has been also considerable
foreign im'estment in manufacturing industry. \Vithin
the last few years, hO\vever, increasing amounts of
private capital have flowed to North and \Vest Africa
for investment in the development of petroleum and
mineral resources.

119. Private foreign investments in North Africa
and in the countries formerly part of the French com
munity are predominantly of French origin, despite
some recent repatriations.

120. Petroleum investments in the Sahara in 1958
totalled Ffr. 74 billion of which Ffr. 65 billion was
French private and public capital and Ffr. 9 million
Netherlands, United Kingdom, United States, Italian
and Canadian capital. In 1959 over Ffr. 112 billion
was invested in oil development in the Sahara. Of the
concessions granted, 76 per cent involve French in
terests and 2-1- per cent other European, United States
and Canadian interests, with European interests pre-
dominating.

121. Repatriation of French capital from Morocco
virtually stopped in 1957, after an outflow of Ffr. 100
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34.9
0.5
5.3

86.0

68.6
55.8

6.6
-23.6

5.9
·to

-2.8
-42

-24.3

1958

56.5

15.8

40]

80~.9

49.1
-) -1_.1

30.6
24.0
12.6
5.1
4.3
3.3

1,004.6

?? -__ .:J

02
0.7

1957

462

430.9

384.7

29.8

22.0

51.8

TOTAL

TOTAL

Table V-63

Chile: Net foreign direct im;estments in Chile h~'

industry, 1957·1958'<1;
(1IiIlioI15 of dollars)

u& Op. cif., table 16, p. 40.
U5 Ibid., table 18, p. 45.

• Included in "others".

115. In Chile, the net increase in foreign direct
investments was $56.5 million in 1958, compared with
$51.8 million in 1957. \Vhile foreign direct investments
in mining doubled, mainly due to a large-scale e:x:pan
sion in copper mining acti\·ities. investments in manufac
turin!.; and other activities declined to S14 million from
824.8 million in 1957. This drop. which probably was

1fining .
Copper .
Iron .
Nitrate and Iodine .

Other .

114. Argelltina. is engaged in a new drive for for
eign investments which has been highlighted by its
1958 laws on industrial development and the treatment
of foreign investment and by the new pattern of co
operation developed between the national oil agency
and the foreign oil groups. In 1958, the net inflow of
foreign direct investment was twice as large as in 1957,
totalling- $120.1 million ag-ainst $69.6 million in 1957.
In 1959, total direct foreign investments in industries
approved by the Ministry of Economy were estimated
at $148.2 million, of which $100.2 million represented
investments by United States companies. The balance
came from European countries, of which the Nether
lands, Switzerland, and the Federal Republic of Ger
many were the most important. Foreign industrial in
vestment was attracted chiefly into manufacturing- and
chemical or pharmaceutical plants. During the first
quarter of 1960, the total amount of direct foreign
industrial investments approved by the Ministry of
Economy reached some $23.4 million, of which $13 mil
lion represented investment by a Swiss company
through a local subsidiary for the installation of a
plant in Patagonia.

Petroleum .
1fining .
Tr.lde .
MauufacturinJ .
COIl.:'truction .
Banking .
UtiIiti~5 .
Insurance .
Others .



billion in 1956. Of gross investments in 1957 of Mo
roccan francs 5.3 billion it is estimated that 26 per cent
( 1.38 billion) were of French origin, 44 per cent
(2.33 billion) of Moroccan origin and 30 per cent
(1.57 billion) of other origin.

122. Petroleum development in Libya has also at
tracted substantial amounts of foreign capital. Net oii
company transactions in 1957 and 1958, including ex
ploration costs, amounted to £ Libyan 9.3 million and
£ Libyan 19.7 million respectively.

123. The book value of United States direct invest
ments in Northern Africa was $145 million at the end
of 1958, of which $111 million was invested in the
petroleum sector. The inflow of funds in 1958 (includ
ing reinvested profits) was $13 miIlion, compared with
$7 !11illion in 1957.

124. Private foreign investments in Togo and former
Fnmch West Africa increased sharply in 1958 to francs
CFA 7.8 billion from francs CFA 2.6 billion in 1957.
Investment in large mineral development projects, in
cluding the Fria, Boke and Taiba projects, accounts
for most of this increase, although private investment
in petroleum development also rose to francs CFA 1.2
billion in 1958 from CFA 800 million in 1957 and
francs CFA 55 million in 1956.

125. In the Federati01£ of Nigerm, private foreign
investments have averaged nearly £20 million annually
since 1956, compared with an annual average of about
£8.5 million in the year 1953-1955. Much of this invest
ment is in petroleum exploration and development.

126. Foreign private investments in Liberia are
mostly of United States origin. At the end of 1957
United States investments in Liberia were valued at
$380 million, but this figure includes large amounts
of capital invested in shipping companies operating
under the Liberian flag. It is reported that substantial
investments in Liberia have been made by German,
Swiss, Spanish and other foreign companies in recent
years and that if this trend continues European invest
ments in Liberia may soon equal United States in
vestments (excluding the shipping companies).

127. Total United States investments in \Vestern
Africa (including Liberia but excluding- investments
in shipping companies) totalled $179 million at the end
of 1958.

128. There was a smalLnet outflow of almost B.fr.
300 million of private capital from the Belgian Congo
in 1958, compared with a net inflow of Rfr. 400 mil
lion in 1957. The outflow of long-term capital was
179 million and that of short-term capital 114 miIlion.
An aggreg-ate net inflow of B.fr. 216 million from the
United States and Canada was more than offset bv an
outflow of 38 million to Belgium-Luxembourg an-d of
478 million to other OEEC countries. During- the first
quarter of 1959 the net outflow increased sharply to
B.fr. 1.2 billion, and the trend reportedly continued
through the year and early in 1960. The outflow of
Belgian and other European investment from the
Congo, reflecting anticipated changes in the status of
the area. which became independent on 30 June 1960.
appears to have coincided during- the past two vears
with a continued inflow of United States investment
in mining. trading and other activities.

129. The increase in foreign private direct invest
ments in the Republics of the Congo (Brazzaville).
Gabon and Chad. and the Central African Republic
totalled francs CFA 51 billion between 1948 and 1958
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(58.4 billion in terms of 1959 francs CFA). The in
crease in 1958, including reinvested profits, is estimated
at francs CFA 5 billion, compared with francs CFA
8.3 biIlion in 1957. ~lost of this capital came from
France, but investments from other sources increased
from francs CFA 430 million in 1957 to francs CFA
912.3 million in 1958, mainly due t, a larger inflow
of funds from the United States. Development of
mineral resources, particularly in the Republics of
Gabon and the Congo,H6 is expected to attract increas
ingly significant amounts of United States capital during
t~e next decade. Tentative proposals call for an e."<pan
SlOn of present United States investments of $US62
miIlion to approximately $US95 million by 1965 and to
about $US345 million by 1970. The $345 million rep
~e~ent:> inv~stments plan.ned by U!1ited States firms par
tlclpatmg WIth other foreIgn firms 111 a number of mineral
projects, including the development of manganese ore
deposits at Francevillc and iron ore deposits near Met
zambo in the Republic of Gabon, and exploration for
petroleum along the Congo and Gabon coasts.

130. The increase in foreign private direct invest
ments in Camerottn declined from francs CFA 1.6 bil
lion in 1957 to 273 million in 1958. Foreign invest
ments other than French were only francs CFA 90 mil
lion in 1958 against 480 million in 1957 and are mainly
concentrated in the trading of petroleum products.
From 1947 to 1957, it is estimated that private invest
ments in Cameroun totalled francs CFA 21 billion.
About two-thirds of this total have been invested in
the Edea project.

131. Large amounts of private foreign capital have
been i.nvested in the Federation oj Rhodesia and Nyasa
land 111 recent years. The increase in foreign private
direct investments in the Federation in 1958 was
£24.7 million, compared with £22.2 million in 1957
and £21.2 million in 1956. Preliminary estimates for
1959 indicate that the inflow fell sharply, to between
~12 and £.15 million. The .bulk of foreign private capital
mvested m the Federation comes from the United
Kingdom and the Union of South Africa.

d. ASIA AXD THE FAR EAST

132. Net foreign private investments in the under
developed countries of Asia and the Far East have
declined in recent years, mainly on account of a lower
level of investment in the Philippines and increasing
repatriations of capital from India.

133. The net inflow of foreign long-term direct in
vestment into India in 1957 was 168 million rupees,
compared with 247 million in 1956. Preliminary data
indicate that the inflow in 1958 was anIv abOtlt 100
million rupees, mainly on account of a much lower
level of investment by the petroleum industry.

134. The decline in the net investment in 1957
was due to a fall in reim'ested profits from 194 mil
lion rupees in 1956 to 96 million in 1957, and an in
crease in repatriations of capital from 63 million rupees
in 1956 to 91 million in 1957.

135. Total earnings on foreign investments fell by
rather O\'er 100 million rupees in 19::7. Profits of for
eign controlIed tea companies felI most sharply, but
earnings in the petroleum sector also fell, mainly as a
result of the surrender of a protecth'e duty, and earn
ings in the manufacturing sector appear to have been

H. See also chap. IV. A, paras. 17-24 above and section C
of this chapter. para. 142 below.
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Table V-M

hulla: Net inflow of non-banking foreign business invest
ments, in India. by country of origin, 1954-1957'''

and 1956-1959, annual averages"·
(Millions of rupees)

United Kingdom ............... 96 157 63
United States .................... 49 71 1tH
Switzerland .,. '" ............... 3 1" -15
Germany, Federal Repuhlic of", 12 2 8
Others .......................... 2 9

TOTAL 162 247 168

138. The new Pakistan five-year development pro
gramme en....isages large foreign investments and credits,
apart from government aid. A. new liberal policy regard
ing the admission of foreign private capital to Pakistan
and the incentives offered to the foreign investor has
been adopted by the Government.

139. In CeylcnJ the inflow of foreign private capital
averaged 3.5 million rupees annually in 1957 and 1958.

Table V-65

Undcr-devcloped countries: Percentage distribution of net
international flows of long-term capital, b~- t~'pe, 1951-1955

and 1956-1959, annual u\'cragcs"S

Official
Period alld per caput Pop,,- alld

iucom~ gro"pb lationC Total ballking Private

1951-1955 :
Under-de\"eloped cGuntries 100 100 100 100

Group I ............... 61 5 10 3
Group n ,- 40 49 35............... _J

Group III ............. 6 13 5 16
Group IV ............. 9 42 36 46

1956-1959 :
Under-de\"eloped countries 100 100 100 100

Group I ............... 60 15 45 -1
Group II 26 28 ?- 29.............. _J

Group III ............. 6 13 11 14
Group IV ............. 8 44 19 58

Table V-67

Under-developed conntll'ies: Percentage distribution of net
international flows of ]ong-tr-"DI. capital. by per caput in
come groups, 1951-1955 and 1956-1959, annual averagesu,oa

N cl long-term capital

Net IOllg-term capital

Source: Division of General Economic Research and Policies
of the United Nations Secretariat and from Statistical Year
book 1959 (United Nations publication, Sales No.: 59.XVII.1).

a No sign indicates net inflow. •
b Population totals are for 1953 and 1958, respectively, Data

for Portugal refer to metropolitan Portugal only,

Table V-66

Under-developed countries: Percentage distribution of net
international flows of long.tenn capital, by region, 1951

1955 and 1956·1959, annual averages'" a

Official
Pop,,- and

Period alld regioll lationb Total banking Prit·at .....

1951-1955 :
Under-develope1 countries 100 100 100 100

Africa ................. 10 29 50 14
Latin America ........ 0. h 39 23 51
Middle East ........... 7 7 10 5
South-East Asia ........ 56 2 4
Other 11 ?~ U 27.................................. _J

1956-1959 :
Under-developed countries 100 100 100 100

Africa ................... 10 12 26 5
Latin America .......... 16 48 16 66
1Iiddle East ........... 7 11 22 5
South-East Asia ....... 55 11 27 1
Other ................. 11 17 8 22

Nd long-term capital

Official
and

Totala bankillg Pri,JatcPeriod a..d region

affected by the shortage of imported raw materials
resulting from severe import restrictions and possibly
also by higher taxation.

136. Total private foreign investments in India at
the end of 1957 amounted to 5,087 million rupees, of
which nearly 90 per cent, 4,461 million, was in the
form of investment in foreign-controlled enterprises.
During the four years 1954-1957 reinvested profits ac
counted for as much as 70 per cent of net additions
to the book value of direct business investments.

137. Although the United Kingdom is still by far
the largest foreign investor in India in 1957 it was
displaced by the United States as the main source of
new funds, as table V-64 shows.

Under developed countries
1951-1955 .•••...................
1956-1959 .

Africa
1951-1955 " .
1956-1959 _ __ ..

Latin America
1951-1955 __
1956-1959 ,'., .

1!iddle East
1951-1955 , .. ", .
1956..1959 , .

South-East Asia
1951-1955 .. _ .
1956-1959 .

Other
1951-1955 .
1956-1959 .

63 26 37 Source: See table V-66.
66 23 42 a Xo sign indicates net inflow; minus sign indicates net ont-

fio,.....

7.f 53 20
b Countries have been grouped according to the annual aver-

age of their per caput national income in 1956-1958. Group 1.
50 37 13 Countries with per caput national income of less than $100:

Boiivia, Burma, China (Taiwan), Congo (Leopoldville), Ethi-
S7 21 65 opia, Haiti, India, Indonesia, Jordan, Liberia, Pakistan, Sudan;
86 11 i6 Group II. Countries with per caput national income of $100 to

$199: Brazil, Ceylon, Colombia, Dominican Republic, Guate-
31 IS 12 mala, Honduras, Iran, Iraq, Xicaragua, Paraguay, Peru, Philip-

46 32 14
pines, Portugal (escudo area), Rhodesia and Xyasaland,
United Arab Republic: Group Ill. Countries with per caput

17 2 15
national income of $200 to $299: Costa Rica, El Salndor,
Greece, 1Iexico, Panama, Turkey; Group IV. Countries with

44 41 3 per caput national income of $300 or more: Argentina, Chile,
Cuba, Ireland, Israel, Lebanon, Puerto Rico, Spain, Union of

62 19 43 South Africa, Venezuela.
75 13 62 • Population totals are for 1953 and 1958, respectively. Data

for Portugal refer to metropolitan Portugal only.
a Balance (to 100 per cent) is constituted by official donations.

111 Ibid., table 21, p. 54.
'" Ibid., table 9.

UO Ibid., table 10.
1951-1955 :

]3J Ibid., taJ,le 11.
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140. Private foreign invcstments in South East
Asia showed little sign of increase. In Indonesia, new
investments by the petroleum companies amounted to
380 million rupiahs in 1958 compared with 434 million
rupiahs in 1957. The outflow of private capital (mainly
on account of depreciation of pctrolcum companies'
assets) also declined to 320 million rupiahs in 1958
from 400 million in 1957. Since 1955 there has been
a net inflow of foreign private capital into Burma. Net
long-term foreign investment in Burma was 2.9 million
kyats in 1957 and 6.5 million kyats in 1958.

e. REGIOSAL ASALYSES

141. A somewhat more sophisticated analysis of
the international flow of capital to the under-developed
countries in terms of broad geographical distribution
and in terms of per capita income groupings is shown
in tables \'-65 to 67, abrl\'e.15l

U1 Source: International Flo'w of LOllg-term Capital and 0 fJi
dol Donations, 19j1-19j9, United Xations publication, Sales
Xo.: 62.11.0.1.

C. Conce6sions and development agreements with foreign nationals and companies for the develop.
ment of resources*

1. Mineral resources other than petrolenm

a. AFRICA

Republic of Gabon152

142. In conne.xion with the exploitation of a major
manganese ore deposit, a loan agreement in the amount
of $35 million was concluded in June 1959 between the
International Bank for Reconstruction and Deyelop
ment and the concessionaire; of this amount, $21 mil
lion were placed privateTy with various United States
financial institutions. The concessionaire, the Compa
gnie Miniere de I'Orgooue (CO),IILOG), incor
porated in the Republic of Gabon, is owned by the
Compagnie des Minerais de Fer Magnetique de Mokta
el-Hadid (French; 14 per cent); the Societe Auxi
liaire de )'Ianganese de Franceville (French; 15 per
cent); The Bureau Minier (a French Government
minerals development organ; 22 pcr cent); and the
United States Steel Corporation and a subsidiary there
of (49 per cent).

b. L.-\TI~ AMERICA

i. Bmzi[153

1·1-3. :'Iining has, in the past, primarily attracted
British and French capital; United States investment
in mining has ne\'er r en large, amounting to only
$2.5 million in 1943. In the post-war years, however,
important minority investments have been made by
"L'"nited States firms in manganese and iron ore mining.

ii. Chile l54

144. In Chile, where mineral resources are open
to both foreign and domestic private enterprises, for
eign capital has played a very important role in the
development of mineral production.

145. About 95 per cent of the country's output of
copper is mined by three United States-controlled enter
prises. One half of the output comes from the Chuqui
camata deposits, worked by the Chile Exploration
Company, a subsidiary of Anaconda Copper Company.
Second in importance is the Braden Copper Company,
a subsidiary of Kennecott Copper Corporation, account-

* It should be noted that the listing of concessions is not e:'C
haustive and is designed to provide indicative information only.

= Information provided by the International Bank for Recon
struction and Development. See also "Impact of French :Mod
ernization Plan on Africa", African Affairs. Xo. 15. Oct. 1956.
French Embassy. Press and Information Service, New York.
See also chap. IV, section A, paras. li-24 above.

153 For..iplI Capital ill Latin America, Gnited Xations puhli
cation, Sales X0.: 54.ILGA, p. 54.

,... Ibid., pp. 63 and 64.

ing for about one third of production. Third in im
portance is the Andes Copper Mining Company (con
trolled by a subsidiary of Anaconda Copper Company).

146. Mm'e than 90 per cent of Chile's output of
nitrates is produced by foreign enterprises. About 60
per cent is accounted for by the United States-con
trolled Anglo-Lautaro Nitrate Company, about 30 per
cent by British-controlled enterprises, and the remain
ing 10 per cent by "independent" producers including
Chilean and small foreign enterprises. The industry,
however, is controlled by the Government through the
Nitrate and Iodine Sales Corporation (Corporaci6n
de Ventas de Solitre .Y Yado de Chile).

147. Concession rights to the only important high
grade iron ore deposit e.xploited are held by a sub
sidiarv of the United States-owned Bethlehem Steel
Corporation. The current lease expires in 1973.

iii. Colombia155
148. Colombia's mining legislation is fairly liberal

towards foreigners and foreign investments in this field
have a long history. Foreign direct investments are
largely in the mining of gold, silver and platinum ores
of emeralds. British investment is principally in the
production of gold, silver, platinum and emeralds. In
recent years foreign-owned mines, mostly British,
Canadian and United States-owned, have accounted for
about i5 per cent of the output of gold.

iv. ECllador156

149. A major foreign investment in mining is that
of a "L'"nited States-controlled company which in 1951
was granted a concession for the e.xploitation of
sulphur.

v. P eru.157

150. Foreign capital, primarily from the United
States, is largely responsible for the development of
the mining industry. Of about 29,000 persons employed
in mining in 1950, approximately two-thirds worked
in foreign-owned enterprises.

151. By far the largest United States mining con
cern in Peru is Cerro de Pasco Corporation, which
mines and smelts copper. In 1950, the corporation ac
counted for about half of the copper and zinc ores pro
duced in Peru, about one fourth of the lead and one
third of the silver content. The liberal mining- code of
1950 and high price of metals stimulated the corpora-

15S Ibid., p. iO.
,....., INd.• p. 90
= Ibid., pp. 134 and 135.



tion to make substantial new investments in concentrat
ing and refining facilities for zinc and lead ores, the
production of which has reached record levels.

152. A copper-mining subsidiary of the American
Smelting and Refining Company and another United
States-owned enterprise are engaged in the production
of silver and lead.

153. In 1952, the American Smelting and Refining
Company considerably expanded its activity in Peru.
It placed a mine in operation near the northern coast
(at Chilite) producing lead, zinc and silver ores, and
carried out large-scale exploratory work on two con
cessions in southern Peru at a cost which totalled $7
million by the end of 1952. It ascertained that the cop
per deposits in one of these concessions (at Teguapala)
contained about 400 million tons of ore and would
yield about 100,000 tons of blister copper annually
during the first ten years of exploitation. Operation
of the mine at Teguepala, which will be one of the
largest in the world, was estimated to require an invest
ment of $200 million. A subsidiary was formed to de
velop the deposit, and a loan application was made to
the Export-Import Bank to cover a substantial portion
of the capital requirements.

154. Early in 1952, the Government of Peru ap
proved a contract negotiated between one of its de
velopment agencies (Corporad6n Pentalla del Santa)
and a United States enterprise (Utah Construction
Company) to work iron ore deposits at Marcoua. The
enterprise is to e.xport a minimum of 500,000 tons of
ore per year, and to sell ore needed for an iron and
steel mill being built at Chimbote by the Corporaci6n
Pal/alia del Santa. An expenditure of over $9 million
is involved, mainly in mining and transport facilities.

155. A long established foreign corporation accounts
for the entire output of Peruvian vanadium, which
represents about one fourth of world production.

vi. Venezuela15S

156. Major investments in iron ore m1l1tng have
been undertaken by two large United States concerns:
the Bethlehem Steel Company (at El Pao) and the
United States Steel Corporation (at Cerro Bolivar).

C. CARIBBEAN AREA

lamaica*

157. The three bauxite producing companies, Kaiser
Bauxite Company; Reynolds Jamaica Mines, Ltd.; and
Alumina Jamaica, Ltd., are subsidiaries of American
and Canadian companies. In addition, the Aluminum
Company of America recently carried out extensive
prospecting in Jamaica prior to taking up a lease of
over 50 square miles for bauxite. They propose to
commence mining in about two years' time. Harvey
Aluminum of America is also prospecting in Jamaica.
All funds required for the exploration and develop
ment of bauxite are provided by the individual com
panies.

158. Gypsum mining is carried out by Jamaica
Gypsum, Ltd., a subsidiary of the United States Gyp
sum Company which provides funds for the exploita
tion of the gypsum deposits.

d. PACIFIC OCEAN AREA

Fiji*

159. The largest companies active in the colony
are both British-the Emperor Gold Mining Co. Ltd.,
which operates a large gold mine is a wholly owned
subsidiary of an Australian companv while the other,
Aluminium Laboratories Ltd. is a Canadian company
which is investigating the bauxite potential of the
colony. Until recently, the Government of Australia
was prospecting for phosphate in Fiji, but has sur
rendered its prospecting licence as it was found that the
deposits were either too small or not sufficiently high
in grade. Two of the three gold mines held by British
companies are currently dormant.

160. The foreign companies engaged in prospecting
and mining in Fiji are:

1. COllsolidated Mallgallese alld Millillg Co., Ltd., wholly
owned by :Uetal Traders Inc., Xew York, which has been an
active manganese ore producer in the past but which is now
only operating one small mine. This company has a half share
in three mangane,e mines in which venture it is associated with
a syndicate of about five Fijian villages. The present company
is also operating an ore-buying agency in Fiji. All local
employees of this company are expatriate British subjects and
local residents.

2. Balllle Brothers, Ltd., a Japanese firm which operates
through three locally registered companies. \Vhen this firm
first came back into Fiji after the Second World \Var it com
menced operations as manganese ore buyers. It then engaged
in mining copper, manganese and iron ores under contract or
agreement with local citizens but has recently entered the
prospecting field on its own account and has arranged to
purchase mines from local citizens. On one of these, a copper
mine, it is associated with the :!'<ippon 1iining Company of
Toh.')'o, Japan, which is employed on a relatively large-scale
drilling programme to prove the extent of the deposit.

This Japanese firm employs about eight Japanese on prospect
ing and mining while the rest of its employees are local,
numbering about 100. The exact number of Japanese employed
solei}' on this work is hard to determine as the firm is also
engaged in trading in other commodities as well. I f the above
mentioned copper mining venture goes ahead as expected with
the attendant erection of a concentration plant it is estimated
that about twenty expatriate experts and something like 200
local labourers will be required for thi~ mine alone.

161. All mining and prospecting ventures in the
colony arc financed by private capital either local or
overseas as the case may be. Government participation
to date has consisted of a subsidy of £2 per ounce on
all gold produced by the Emperor Gold Mining Co.,
Ltd. tip to a maximum of £150,000 per year for three
years from 1958. Development capital for prospecting
and mining purposes is also available from the Agricul
tural and Industrial Loans Board but to date no ap
plicant has accepted an advance for a purely mining
or prospecting venture.

162. The Fiji Government has not participated in
mineral extraction other than common stone or lime
stone.

163. Extraction of limestone and common stone
is not governed by a special Ordinance.

* Information provided by the Government of the lInited
Kingdom.

.... Ibid., p. 146.

164. A British company is now embarking on large
scale digging of limestone for use in a local cement
factory.
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Table V-68
Estimated erudc petroleum produdion of international companies in 1960

(In millions of tons)

ESSO ESSO Total of Total
N.l. GULF TEXACO Calif. loIOBIL SHELL BP' CFPb the eig/lt Others production

North America ....•.•...• 252 17.4 22.8 14.5 11.5 162 02 0.1 107.9 265.1 373.0
Latin America .................... 65.9 10.6 10.5 3.5 7.9 49.0 1.6 149.0 48.5 197.5

~ -- - -- -- - -- --
TOTAL, WESTERN HEMISPHERE 91.1 28.0 33.3 18.0 19.4 652 1.8 0.1 256.9 313.6 570.5

Europe ................... 2.1 1.7 1.1 1.3 0.1 6.3 8.4 14.7
Africa .................... 02 1.6 1.0 32 6.0 4.4 10.4
Middle East· •....•.•••... 28.8 43.5 229 229 16.6 21.0 74.0 17.0 246.7 15.9 262.6
Far East ...••....••..•.•• 2.1 4.1 4.1 2.0 11.3 23.6 2.3 25.9

-- - - - --
TOTAL, EAS1.~.:'.I\l; HEMISPHERE 33.0 4- ? 27.0 27.0 19.9 352 75.1 202 282.6 31.0 313.6:J_

-- -- -- - -- - -- --
TOTAL 124.1 732 60.3 45.0 39.3 100.4 76.9 20.3 539.5 344.6 884.1

Planned economy countries. 1672 1672
-- --

\VORLD TOTAL 124.1 732 60.3 45.0 39.3 100.4 76.9 20.3 539.5 511.8 1,051.3

Percentage of total produc-
tion .................... 11.8 7.0 5.8 4.3 3.8 9.6 7.3 2.0 51.6 48.4 100.0

• British Petroleum Company, Ltd.
b Compagnie franc;aise des pcHroles.

• Breakdown of production according to financial participa
tion; 110 account taken of supply contracts.

2. Petroleum resources

a. GENERAL SCOPE OF PRIVATE INTERNATIONAL
OPERATIONSl1l9

165. The data provided under this heading are
designed to provide an over-all picture of the scope
of private international operations in the exploitation
of petroleum resources, including some recent data on
related financing which have appeared in United Na
tions documentation.

166. Table V-68 above permits a comparison of the
scope of activity of the major private petroleum com
panies engaged in international operations.

167. These eight international companies thus ac
count for 51.6 per cent of total world output, over
61 per cent of world output outside mainland China
and the European planned economy countries, and
almost 85 per cent of output excluding mainland China,
the European planned economy countries and North
America.

Table V-69
Origin and use of the funds of the 32 major American petroleum companies,

1950-1960'""
(Millions of dollars)

!

Available Dividends Funds available Capital External funds
profits paid' for invcstment erpenditure!> required

1950.............• 3,080 724 2,356 1,971 -385
1951 •............. 3,706 884 2,822 2,620 -202
1952.............. 3,902 939 2,963 3,233 270
1953....•......... 4,379 1,019 3,360 3,489 129
1954.....•.......• 4,592 1,041 3,551 3,760 209
1955 .............. 5,200 1,163 4,037 4,081 44
1956...•...•.•.•.. 5,866 1,324 4,542 5,347 805
1957..•..........• 6,318 1,414 4,904 5,636 732
1958.•........•... 5,531 1,419 4,112 4,526 414
1959.............. 5,892 1,468 4,424 4,469 45
1960· ............. 6,200 1,520 4,680 4,450 -230

• Including minority holdings.
b Including investments in non-consolidated companies.
• Estimates.

The balance between their various branches of activity
varies but all have a sufficient degree of "integration"
to ensure the stability necessary to their development.
The companies thus possess relatively complete ex-
perience on the technical and commercial level, and
consequently on the economic level too.

169. On the financial level, moreover, they use a
method which is worthy of analysis: the integrated
companies have hitherto balanced their over-all opera-

210

,.. From: Capital Requirements of Petroleum Exploration alld
Methods of Fillallcillg, E/3580, 15 Mar. 1962, paras. 136-139
and tables 11 and 12.

111l K. E. Hill, The Challgillg Oil IndllStrJI. Published by East
man, Dillon Union Securities and Co., New York. Figures
from the Chase Manhattan Bank, Feb. 1961.

168. The operations of the international companies
are not restricted to petroleum exploration and produc
tion. All have direct outlets to consumer markets of
which they supply a very large part in many countries.



tions in such a way as to permit the self-financing of a
large part of the investment needed for the excep
tionally rapid expansion of capacity required to m~et

demand. Very little call has been made on outside
sources, compared with the situation in other sectors.
The international companies can therefore be said to
finance exploration from their own funds.

1iO. This conclusion also holds good for the ma
jority of the private American companies, as table
V-69 shows.

b. THE MIDDLE EAST

i. Irall

171. The private sector of the Iranian oil industry
is governed by a number of agreements between the
Government of Iran and the National Iranian Oil
Company (NIOC) on the one hand, and various for
eign private companies on the other hand. Certain
salient facts of a number of major agreements will be
discussed here, namely, the Consortium Agreement of
20 March 1954, and agreements concluded subsequent
to the enactment of the Petroleum Act of 1957 with
( 1) AGIP Mineraria (Azienda Generale Italiana Pe
troli); (2) the Pan American Petroleum Corpora
tion; and (3) Sapphire Petroleums, Ltd.

172. The foreign oil companies which signed the
Consortium Agreement were: Gulf Oil Corporation;
Socony-Vacuum Oil Company Inc. (now Socony-Mobil
Oil Company Inc.); Standard Oil Company (New
Jersey); Standard Oil Company of California; the
Texas Company; Anglo-Iranian Oil Company, Ltd.
(now the British Petroleum Company, Ltd. (BP»;
N.V. de Bataafsche Petroleum Maatschappij and the
Compangnie Franc;aise des Petroles.

173. The rights of the Consortium members are
transferable, with the consent of Iran, and transferees
become members of the Consortium.

174. The area of operations to the south-west of
Iran, is defined in a schedule to the Agreement.

175. The duration of the Agreement is twenty-five
years. There is provision, however, for three exten
sions, at the option of the Consortium, for periods of
five years each. 'Vith each e..xtension there is to be a
reduction in the area of operations to 80 per cent of
the previous area.

176. Basically, the Agreement involves the produc
tion of natural gas, crude and refined oil, on behalf
of Iran and NIOC. by "operating companies",161 their
sale by NIOC to "trading companies"162 and their re
sale in Iran by the "trading companies", for e..xport.

177. With respect to sales, NIOC is to reco\'er from
the trading companies a stipulated percentage163 of the

16l The Iraanse Aardolie Exploratie en Productie :\faatschap
pij N.V. (Iranian Oil Explo:.'tion and Producing Company)
and the Iraanse Aardoie Raffinage Maatschappij X.V. (Iranian
Oil Refining Company). Both companies were formed by the
Consortium and incorporated in the Xetherlands. In terms of
the Consortium Agreement, two of the seven members of each
board of directors are nominated b)' XIOC.

,.,. Subsidiaries nominated by a Consortium member to make
purchases and resales. A Consortium member which itself
makes purchases and resales is also considered to be a "trading
company".

'''''12.5 per cent of the "posted price" in the case of crude oil;
NIOC may elect to take crude oil in lieu thereof.
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"posted price".l64 Payment of production costs and fees
is made by the trading companies direct to the operat
ing companies.

178. Profits made by the trading companies are
subject to income tax in Iran. From the tax payable,
however, the amount of the "posted price" paid to
KIOC is deductible.

Agreements concluded sillce the enactment
of the Petrolel/m Law (1957)

179. The Petroleum Law does not apply to the area
covered by the Consortium Agreement. The Law pro
vides for participation by NIOC with private com
panies either in a "joint structure" in which the parties
join, without the creation of a new legal entity, or in
a joint stock corporation whose shares would be owned
in part by NIOC and in part by private companies.

180. The NIOC-AGIP Mincraria Agreement. The
Agreement (effective 24 August 1957) relates to three
zones. A zone of 5,600 square kilometres of the con
tinental shelf located in the northern part of the Persian
Gulf; a continental zone of 11,300 square kilometres
located in the region of the eastern slopes of the central
Zagros mountains and a zone of 6,000 square kilo
metres along the coast of the Gulf of Oman e..xtending
up to the continental shelf.

181. The Agreement provides for the creation of
the Societe Irano-Italienne des Petroles (SIRIP), a
joint-stock company whose capital (10 million daIs)
is to be subscribed equally by NIOC and AGIP
Mineraria and which will, in the common interest,
undertake operations for the exploration and produc
tion of crude oil and other natural hydrocarbons and
the sale of by-products.

182. Exploration costs are to be met by AGIP
:'Iineraria. A minimum exploration e..xpenditure of
$22 million is to be made by AGIP Mineraria over a
period of tweh'e years. In the e\'ent of the discovery
of commerciallv-exploitable deposits, 50 per cent of
such costs are to be refunded by SIRIP to AGIP Mine
raria and 50 per cent to NIOC. Thereafter, develop
ment activities and the completion of exploration are to
be financed by SIRIP, supported by the equal contribu
tions of both participants.

183. Exploration activities are limited to a period
of 12 years. In the course of this period, there is to
be a progressive reduction of the explorable area until,
at the expiration of the 12th year, the area of operation
is to be reduced to lands in which commerciallv e..x-
ploitable fields have been discovered. .

184. The Agreement is to continue in force for 25
years after the commencement of sales of oil. The
point in time at which the sale of oil commences may
vary as between fields and the duration of the Agree
ment may vary accordingly. The Agreement is renew
able, without alteration in terms, at the option of AGIP
11ineraria for a period of five years. Two further exten
sions of similar duration may be granted at the request
of AGIP :'Iineraria, on such terms more favourable
to Iran as may be included in current contracts between
KIOC and other foreign oil companies.

'" On crude oil, where loaded on board a tankship for export
from Iran, the price f.o.b. tankship at seabord terminal; where
delivered to refincry. the price of equivalent crude oil f.o.)1. a
tankship at the refinery, but less loading chargcs of crude 011 at
such port.



196. On 3 February 1952, an agreement166 between
the Government of Iraq on the one hand and the three
companies on the other provided for a revision of the
agreements involved with a view to the equal sharing
of the profit resulting from the operations of the com
panies in Iraq.

197. Under the 1952 agreement, the Government
is to r",ceive each year a tax commutation payment of
£20,000 from each of the companies, as well as the
greater of the following sums: an amount equal to
50 per cent of the profit resulting from the operations
of the companies in Iraq, or, an amount equal to the
value at "posted prices"llli of 25 per cent of the net
production of the Iraq Petroleum Company and the
~Iosul Petroleum Company respectively in that year
and of 33~~ per cent of the net production of the
Basrah Petroleum Company in that year, or, £25
million.

iii. Saudi Arabia

198. The Arabian Amcrican Oil Co-mpally
(Aramco)l68 cOllcession: The principal agreement was
concluded on 29 May 1933 between the Government of
Saudi Arabia and the Standard Oil Company of Cali
fornia (Socal). Under this agreement, Socal obtained
exclusive rights over a defined area comprising the
greater portion of Eastern Saudi Arabia from its east
ern boundary, inclusive of islands and territorial waters,
to the westerly edge of the Dahana and from the
northern boundary of Saudi Arabia to its southern
boundary.

199. In November 1933, Socal, in terms of the
agreement, formed, for the purposes of the enterprise,
the California-Arabian Standard Oil Company (Casoc)
and assigned to it its rights and obligations under the
agreement. A supplementary agreement, concluded .on
31 May 1939, brought other areas, as well as the m
terests of the GoYernment of Saudi Arabia in the
Saudi Arabian-Kuwait Neutral Zone within Casoc's
e.'\:clusive area of operations. In 1944, Casoc changed
its name to Arabian American Oil Company (Aramco).

200. Under the Off-Shore Agreement of 10 Oc
tober 1948 Aramco's e.'\:clusive rights were e.'\:tended
to the whdle of the off-shore area of Saudi Arabia in
the Persian Gulf, while Aramco relinquished its rights
in the Saudi Arabian-Kuwait Neutral Zone.

201. Under the principal agreement of May 1933,
the company undertook to make certain loans to the
Government of Saudi Arabia, to pay to the Govern
ment a royalty on all the net crude oil produced, after
the deduct"ion 'of water, foreign substances, oil required
for the customary operations of the company's installa
tions within Saudi Arabia, as well as oil required for
manufacturing certain quantities of gasoline and kero
sene to be provided annually to the Government with
out charge.

202. An agreement of 30 December 1950 provided
that the company would be subject to income ta.'\:
which would, together with other payments to be made
to the Government by Aramco, secure to the Govern
ment 50 per cent of -the company's net income.

lOO For text see DC7.'elnpmc/lt of Jfi/lcral Resollrces i/l Asia
alld !lzr Far East, l:nited Nations publication, Sales Xo.:
53.ILF.5., p. 82.

''''' Ihid.. art. 1.
''8 :\, of 1955, holdings in Aramco were as follows: Standard

Oil Company of California (Socal), 30 per cent; the Texas
Compan):' 36 per cent; Standard Oil Company (Xew Jersey),
30 per cent; and Socony ~Iobil Oil Company, 10 per cent.
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* Information providerl. by the Government of Iran.
'Si Effective 19 Jan. 1962, the title of this company became

Cabol Enterprises, Ltd.

ii. Iraq

195. Oil exploration is conducted principally by
three companies: the Iraq Petroleum Co., Ltd. (origin
ally the Turkish Petroleum Co., Ltd.), under an agree
ment of 14 ~:rarch 1925; the ~Iosul Petroleum Co.,
Ltd.. under an agreement of 20 April 1932 between
the Government of Iraq and the British Oil Develop
ment Co., Ltd.; and the Basrah Petroleum Co., Ltd.,
under an agreement of 29 July 1938.

185. Of the net profits of SIRIP, 50 per cent go to
the Government and the remainder is divided equally
between NIOC and AGIP Mineraria.

186. Thc NIOC-Pall Amcrican Agreemellt:* Under
this Agreement, concluded in April 1958, the parties
entered into a "joint structure" relationship in terms
of the Petroleum Act (1957) without, however, the
creation of a separate juridical personality.

187. Thc area of operations entrusted to the "joint
structure" comprises two separate zoncs of 1,000 and
15,000 square kilometres respectively.

188. Duration of exploration activities, exploration
costs, progressive reduction of e.'\:plorable area and the
duration of the Agreement are similar to thosc pro
vided for under the AGIP Mineraria Agreement.

189. A non-profit joint-stock company, the Iran
Pan American Oil Company (IPAC), with a capital of
7.5 million rials subscribed equally by both parties, is
to be created to act as agent of the "joint structure"
and, in certain cases, of Pan American alone, in the
e.xploration, exploitation, transport and sale of pet
roleum.

190. A minimum expenditure of $82 million is to
be made by Pan American over the initial twelve years.
From the thirteenth year on, rental is to become pay
able by Pan American at the rate of $400 per square
kilometre for each of the first five years; then at $480
for the next five years, and, thereafter, at $600. A
cash bonus of $25 million is to be paid bv Pan Amer
ican within thirty days of the effective' date of the
Agreement.

191. Ownership in petroleum produced is to be
vested equally in both parties to the "joint structure".
Neither IPAC nor the "joint structure" attract tax.
The tax liability of NIOC or Pan American shall not
e.'\:ceed 50 per cent of their respective profits.

192. The NIOC-Sapphirc Petrolellms Agreemellt:
The Agreement, concluded in June 1958, relates to an
area of 1,000 square kilometres described in a schedule
to the Agreement.

193. In most respects, the Agreement is similar to
that concluded with Pan American. Provision is made
for a "joint structure" relationship and operations, as
in the case of the Pan American Agreement, are to
be conducted through the agencv of a non-profit joint
stock company, Iran Canada Oil Company (IRCAN),
whose capital (750.000 rials) is to be -equallY sub-
scribed by both parties. .

194. A minimum expenditure of $18 million is to
be made by Sapphire Petroleums, Ltd.,165 over the
initial 12 years. No cash bonus is, however, payable.



IV. United Arab Repllblic169

203. Until 1956, petroleum exploration and ex
ploitation in the United Arab Republic were entirely
in the hands of foreign private companies. In 1956 the
Governmcnt set up a public establishment, the General
Petroleum Authority, empowered to engage in the
whole range of petroleum operations and to have capital
holdings in other organizations. In 1957, the General
Petroleum Company was set up. Its capital is at present
held by the Economic Institution and may only belong
to Egyptians. The General Petroleum Company has
three small fields, where production started in late
1959 and has been increasing regularly (135,000 tons
per annum). The second Five-Year Development Plan,
which came into force on 1 July 1960, places con
siderable emphasis on petroleum development. In mid
1960 the Government also invited bids for the explora
tion of the western desert where it hopes that oil will
be found. The conditions provide for a 50 :50 division
of profits in the case of companies which accept domestic
(not necessarily State) participation and a royalty
higher than 50 per cent of the profits, payable to the
State, if there is no participation by national capital.

204. No tender has yet been made under these
conditions. During 1961, the State also tightencd its
hold over the economy. Foreign concerns now fall into
three categories: those which are 100 per cent natio
nalized (banks, insurance, public transport) ; those in
which the Government already has a holding, which it
will ultimately increase to at least 50 per cent; and
those in which the State takes over individual holdings
exceeding £ElO,ooo ($US29,000). In all cases, 4 per
cent IS-year Government bonds will be given in ex
change for these holdings. For example, the Govern
ment's share in Anglo-Egyptian Oilfields was increased
from 9.6 per cent to 55 per cent: all the other share
holders had to surrender half their shares. Compensa
tion in the form of Government bonds is based on the
Cairo Stock Exchange quotation before the promulga
tion of the nationalization decrees. The same procedure
was applied to a small local importing and distribut
ing concern, wholly Egyptian-owned, while individual
holdings of more than £ElO,OOO in SERCOP will be
acquired by the Government, which already holds more
than 49.4 per cent of the shares.

205. No other oil companies have yet been affected
by the decrees promulgated but thc Government seems
determincd to keep private capital out of the key sectors
of the economv. Reference should also be made to the
agreement concluded in November 1961 by the Govern
ment of the United Arab Republic and the Italian con
cern, EN!. The first part of the agreement relates to the
opening of a credit of £E50 million which will be used
to found an Egyptian petrochemical industry amI to
import the eqUipment necessary for e.."panded petroleum
exploration in Egypt. Under the terms of the second
part of the ag-reement, the GO\'ernment grants EXI an
exploration permit and. if necessar:-·. a concession of
26.200 square km in an area lyin~ between the Kile
delta, the Suez Canal and the Red Sea. This agreement
is similar to that concluded by EXI in Iran. providing
for a 50 :50 division of profits, the assumption of explor
ation costs by ENI, and equal partnership with a State
concern.

206. This new policy can undoubtedly be explained
by historical or politieai motives, but the United Arab

lOO Ca/'ital Reqllircmellts of Pl'frolelll1l Exploratioll alld .lIe/h
ods of Financing, op. cif., paras. 165-168.
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Republic has been trying for some years to devclop
petroleum e.,''(ploration in its territory. To achieve this
aim, many oil concerns have been incorporated in the
public sector by an ingenious device closely resembling
a forced loan.

207. The State has thus taken over control of a num
ber of petroleum assets with no fresh capital outlay.
The problem of financing the management, and par
ticularly the growth, of these assets, mainly through
exploration, remains to be solved. The agreement con
cluded with EXI is an initial step in this direction.

\'. The off-shore area of the Saudi Arabian
KU7.t·ait Neutral Zone

208. On 10 December 1957, an agreement with re
spect to the undivided one-half interest of Saudi Arabia
in the off-shore area of the Neutral Zone was concluded
between the Government of Saudi Arabia and the Japan
Petroleum Trading Company, Ltd.

209. Initially, the Company obtained an exclusive
exploration and prospecting licence for a period of two
years, renewable by the Government for a further two
years. On the expiration of the licence or earlier, on
the company's application, but only after the discovery
of oil in commercial quantities, a forty-year exploita
tion concession lease is to be granted the company. On
the expiration of the concession, should the Govern
ment decide to grant a further concession, the company
would have a preferential right over other applicants,
not being wholly Saudi Arabian subjects, under equal
conditions.

210. Payment is to be made by the company to the
Government of an annual rental of $US 1.5 million from
the effective date of the agreement, and of an annual
sum of SUS1 million from the effective date of the
agreemer;t to the date of the discovery of oil in commer
cial quantities. Commencing from the date of the pro
duction of oil in commercial quantities, royalties equal
to 20 per cent of the crude oil, natural gas and natural
asphalt produced from the Government's undivided
one-half interest are to be paid. There is, in respect of
royalties, a guaranteed minimum annual payment of
$US2.5 million. The company is subject to income tax
on all the operations both within and outside Saudi
Arabia, including the sale of crude oil, refining, trans
portation and marketing. Should Government receipts
from royalties and taxes not amount to 56 per cent of
the company's net income from all the phases of opera
tions of the company within and outside Saudi Arabia
during the taxable year, the company is to pay an addi
tional tax to make up the difference.

211. On 5 July 1958, an agreement was concluded
between the Arabian Oil Company, Ltd. and the Gov
ernment of Kuwait with respect to the undivided one
half interest of Kuwait in the off-shore area of the
Neutral Zone. The agreement grants the company for
a period of 44% years from the effective date of the
agreement exclmive exploration and exploitation rights,
as well as rights of transportation, refining and sale.
On the expiration of the concession, should the Gov
ernment decide to grant a further concession, the com
pany would have a preferential right over the applicants,
not being the subjects of the Shaika, upon equal terms.

212. The provisions of the agreement with respect
to Government receipts are complex, although essen
tially similar to the agreement with Saudi Arabia.



213. Provision is made for a review of the situation
should future Middle Eastern oil agreements reserve
to Governments a higher proportion of the profits of
development, production and marketing than those
specified in the agreement in question.

214. Under the terms of the contract, the Ruler of
Kuwait reserves the right to participate in the company
if oil is discovered. Under clause 12 of the agreement
with the Arabian Oil Company the Ruler is guaranteed
the right to take up 10 per cent of the company's capital
at par value,17°

215. A generally similar agreement was concluded
on 15 January 1961 between Kuwait and Shell Petro
leum Development, Ltd. in respect of an off-shore area.
Under the terms of clause 12 of the contract, the Ruler
of Kuwait may acquire 20 per cent of the company's
capital on payment of a sum equal to 20 per cent of
the expenses actually incurred up to the date of dis
covery.I71

216. It may be noted that a Kuwait national oil
company was established at the end of 1960, with a
60 per cent State capital narticipation, the remaining
40 per cent being held by Kuwait nations. 17:!

vi. TllrkeyI73

217. Since the entry into force of the present Petro
leum Law, some 20. foreign companies have been
granted concessions covering a total area of about
100,000 square kilometres. The State's former activities
have been taken over by the Turkish National Petro
leum Company (TPAO), a mixed company, 49 per
cent of whose capital may be subscribed by private in
vestors. The National Company enjoys no privileges
except for those areas in which work had already been
carried out by the Mining Prospection and Explora
tion Institute (MTA). As a result of the granting of
concessions to foreign private companies, the Turkish
Government received royalties amounting to 2.5 million
Turkish liras in 1956 and 2.8 million Turkish lira:> in
1957. Under the 1954 Law,174 Turkey was divided into
9 districts, districts III and IV in the north-east of the
country being partially closed to exploration at the
present time. In 1960, TPAO output was raised to
360,000 tons, all of it processed at its refinery at
Patnan, the capacity of which has just been increased
to 650,000 tons a year.

218. Although the results obtained by the Turkish
monopoly in 20 years do not seem very impressive, it
should be noted that in 8 years-from 1953 to 1961
the major companies have made only one new discovery
(the Caltex Group at Kahta), while their e.xploration
e.xpenses from 1955 to 1959 are estimated at $US62.5
million, to which must be added $US6.5 million spent
by TPAO. The largest group has given up after in
vesting SUS20 million and drilling 11 dry holes. How
ever, investment is continuing at the rate of $US2 mil
lion a month. The work done bv ~ITA between 1933
and 1954 enabled the Turkish Government to obtain a
general picture of the country's oil potentialities. Those
preIirr :mry surveys made it possible for the private
companies to start drilling very soon after the conces-

170 From: Capital Reql/iremellts of Petrolel/lIl Exploration
alld Methods of Fillallci,lg, op. cit., para. 160.

'''' Ibid.
'" Ibid.
". Ibid., paras. 127 and 1282.
'" Law }io. 6326, 7 :\far. 1954.

sions were granted under the Law of 1954. Turkey's
policy since 1954 appears to have enabled the State to
retain a certain measure of control and activity in this
field without forfeiting the assistance of the major
groups and their capital.

c. AFRICA

Algeria

219. While there is foreign participation in oil ex
ploitation concessions in various parts of Algeria, offi
cial information could only be obtained with respect to
such participation in current e.xploration ventures.

220. Among the relevant permits issued in 1959 is
one covering 20,600 square kilometres in the Erg ori
ental region of Algeria. The concessionaires are the
Compagnie Esso saharienne S.A.F. (an associate of
Esso Sahara, Inc., of Delaware), together with the
Compagnie franc;aise des petroles (Algerie) and the
Societe de participations petrolieres (Petropar). The
concession provides for a minimum exploration ex
penditure of 5,000 million francs over a period of five
years.I7S

221. Under an exploration concession also issued
in 1959 and covering 600 square kilometres in the Hassi
Chaambi region of Algeria, the Phillips Petroleum
Company (France), together with the Compagnie des
petroles France-Afrique (COPEFA) and the Omnium
de recherche et exploitation petroliere (Omnirex) have
undertaken an expenditure of a minimum of 170 million
francs over a period of five years.176

222. Under an exploration permit issued in 1958
and covering an area of 4,400 square kilometres in the
Erg-el-Agreb region of Algeria, the Phillips Petroleum
Company (USA) and the Societe nationale des
petroles d'Aquitaine, have undertaken a minimum ex
ploration expenditure of 1,250 million francs over a
period of five years,171

d. LATIN AMERICA

i. Argentina

223. A few years after the discovery of petroleum
in the first decade of the twentieth century, Argentina
organized the Yacimiellfos Petroliferos Fiscales (YPF),
a governmental petroleum agency, which has played a
predominent role in the development of petroleum re
sources although private corporations have been
allowed areas for exploration or exploitation of de
posits, usually outside areas of exclusive State reserve.
Under a law enacted in 1935 the national or provincial
governments could engage in any of the operations in
the petroleum industry (exploration, e.xploitation, mar
keting, industrial utilization and transport). All these
operations were also open to private companies, either
directly or under joint corporations with the national
or provincial governments. The joint corporation
arrangement was not, however, used in practice.

224. In recent times, petroleum production was un
able to keep pace with the increasing needs of the
countrv. According to figures published by the United
Nation's Economic Commission for Latin America,
petroleum production from the period 1935 to 1956

'''' JOllrnal Officiel,4 June 1959, p. 5633.
m Ibid., p. 5634.
111 Ibid., 24 February 1958, pp. 2288 and 2289.
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registered a small increase, from 2,740,000 to 4,440,000
metric tons.U8

225. In this twenty-one-year period, the percentage
of petroleum produced by private companies (prac
tically all of them foreign) in relation to the total pro
duction went down from 51 per cent in 1935-1939 to
16 per cent in 1956. Diminishing foreign e.....change re
serves (petroleum imports cost Argentina $281 million
in 1957) and the insufficiency of domestic production
(barely enough to cover 40 per cent of consumption) 179
caused the Government to permit foreign capital "nd
companies to participate in the development of petro
leum resources to a greater extent than in the past. A
basic factor in this change of policy was the realization
that proved reserves were of substance (400 million
metric tons in 1957) 180 and that Argentina could hardly
e.....tract the hydrocarbons with the means at its disposal.
This decision was related to the enactment of a new
petroleum law181 under which new concessions or other
contracts on hydrocarbon deposits were prohibited if
they were prejudicial to the econo'uic independence of
the country or to its self-determination. This law spe
cifically left unchanged rights existing in favour of
private persons as of 1 May 1958.

226. As a consequence of the Government policy to
accelerate the development of petroleum resources, a
number of contracts were concluded in 1958 and 1959
by YPF and foreign companies or Argentine subsidi
aries of foreign companies. The most important of those
concluded in 1958 were contracts with C. M. Loeb,
Rhoadt's and Co., Pan American International Oil Co.
(subsidiary of Standard Oil Co. of Indiana), Union Oil
Co. of California, Esso Sociedad Anonima Petrolera
Argentina (subsidiary of Standard Oil of New Jersey)
and Shell Argentina, Ltd. (subsidiary of Shell Oil, Ltd.
and Royal Dutch). The announced intention of these
contracts is to treat the companies not as holders of a
concession, but rather as suppliers of services under
the supervision of YPF or as independent contractors.
A summary of one of the most recent of these contracts
follows.

227. C. M. Loeb, Rhoaaes and Co., a banking house,
and YPF: Duration: until completion of all development
programmes and payments for them. The bank is to
select from deposits at present in productioll with YPF
reserves areas which offer maximum possibilities for
substantial production. The bank will provide $100
million to meet e.""penses of operations, this sum to be
repaid on the basis of stated percentages (of 50 and 20
per cent) of the value of foreign exchange saved as
a result of production under contract, calculated over
a period of twenty years after full development of the
deposits in relation to the international price of petro
leum. An operations committee of four members (two
representing each party) is to be established; decisions
are to be taken by majority, the chairman havina a
deciding vote in case of a tie. The chairman is toObe
appointed by the bank during periods of unreimbursed
accounts. YPF will pay for all petroleum tendered
the bank will finance and direct construction of trans
portation facilities. Ta.....es are borne by YPF.

'''' ECLA, El desarollo econol7lico de la Argentina, Segunda
Parte, Los sectores de la producci6n, E/CN.12/429/Add.3,
p.1oo.

'''' ECLA, op. cit., p. 95.
1Jll ECLA, op. cit., p. 97.
m Law No. 14.773, 10 Nov. 1958.

ii. Colombia

228. The principal foreign oil concessions in Colom
bia are held by the Royal Dutch-Shell group, the Texas
Company, and the Socony-Vacuum Oil Company.182
Of the total 1952 output of 38.7 million barrels, the
production of the three above-mentioned companies
amounted to 26.1 million barrels. By 1954, total output
had increased to 40 million barrels, the bulk of the in
crease being produced by the foreign concessionaires.183

iii. Perul84

229. Foreign capital is largely responsible for the
development of petroleum deposits in the country,
although the Government, as well as Peruvian private
investors have, during the past two decades, acquired
some oil properties. In 1952, about 70 per cent of
petroleum output came from the properties of the Inter
national Petroleum Company, a subsidiary of Standard
Oil Company of New Jersey.

230. A British-owned concern, operating at Lobitos
and El Alt,. accounted for about 28 per cent of the
country's pe:r.leum output in 1952. The Zarritas field,
near the Ecu. Jorean border, purchased from Italian
owners, is operated by the Government-owned Empresa
Petrolera Fiscal. This enterprise and a joint United
States-Peruvian private enterprise operating in the
upper Ucayalli River area account each for less than
one per cent of total output.

231. Since the adoption of the Petroleum Law No.
11,780 of 12 :March 1952, seventeen companies (seven
United States, five Peruvian, two Canadian, one United
States-Argentine, one Argentine-Peruvian and one
United States-Peruvian) have been granted exploration
concessions for some 3.5 million hectares and exploita
tion concessions for some 2.3 million hectares.

iv. Venezuela

232. Total foreign investments in the Venezuelan
petroleum industry in 1950 amounted to $2,649.5 mil
lion, of which 55.5 per cent were held by United States
interests, while 29.2 per cent and 13.6 per cent were
held by Netherlands and United Kingdom interests
respectively.l85

233. In 1951, the local currency expenditure of the
petroleum companies represented 51 per cent of the
value of their exports and accounted for 28 per cent
of the country's national income.186

234. Under the Income Ta..... Law of 19 December
1958, the net income derived from the petroleum indus
tries is subject to a basic profits tax of 2.5 per cent
(article 15) and to a progressive complementary tax
with rates ranging from 2 per cent on the first 8,000
bolivars to 45 per cent on the excess over 28,000,000
bolivars (article 38). Under the same Law, if the
net income received by any taxpayer from the petroleum
industry (including royalties or other shares in earn
ings from the same source), after deduction of the
amount of the normal and surta.xes and any other taxes

"" Foreigll Capital i,~ Latill America, United Nations publica
tion, Sales No.: 54.IT.GA, p. 70.

183 The Economic Dc,}elopmcllt of Colombia, United Nations
publication, Sales No.: 57.ILG.3, p. 384.

lS< Foreigll Capital ill Latill America, op. cit., p. 135.
""" Ibid., pp. 144 and 145.
1SO Ibid., p. 146.

215



paid to the Federal Government (including the 16%
per cent royalty tax but not the prospecting taxes and
the initial exploitation tax), the States, and the munici
palities is greater than the sum of the normal and sur
t~"'(es paid, the excess is subject to an additional tax
of 50 per cent (article 42) .1Si There are, however, two
exceptions to the general rule based on a comparison
of the excess with the amount of net assets used to
produce the income. Thus, if the net taxable income
(the e.."\:cess) is less than 10 per cent of the net assets
used to produce the income, the income is exempt from
the additional tax. Further, if the net taxable incume
is greater than 10 per cent but less than 15 per cent
of the value of net assets, the additional tax will apply
to only one half of the income.

235. This increase in t~"\:ation, at a time when the
world market was abundantly supplied, caused an abrupt
slowing down of petroleum operations and an almost
complete cessation of exploration. The number of wells
drilled in Venezuela fell from 1,190 in 1958 to 440 in
1960. The number of exploratory wells included in this
total fell from 190 to a little under 60 during the same
period. The oil companies estimated net profits in 1960
were $390 million (as against S42i million in 1959 and
$523 million in 1958). In 1960 new inve~tments totalled
only $37i million (compared with $391 million in 1959
and S5i9 million in 1958). Total revenue from the
petroleum industry has fallen regularly since 1958-1959,
when it was 3,381 million bolivars ($1,010 million).
The figure for 1959-1960 was only 3,140 million holh'ars
($935 million) and for 1960-1961 2,9ii million bolivars
($<..~90 million), In order to stimulate the petroleum
exploration programmes of private companies the 1Iin
istry of ;\Iines and Hydrocarbons accordingly decided
in October 1961 to remove the restrictions hitherto im
posed on private companies drilling in areas adjoining
national reserves.lSS •

e. ASIA AXD THE FAR EAST

i. India189

236. India did not begin to develop its petroleum
resources until the fifties and it was only in 1955 that
the Indian Government decided to embark on a large
scale petroleum development programme designed to
enable the country to meet its growing needs. Effort is
required in all sectors of the petroleum industry but is
particularly urgent in the field of exploration. Since
1955, substantial allocations of the order of $10 million
for a 5-year period have been set aside to finance direct
State operations and an oil and natural gas commission
has been set up in the :i\Iinistry of Industry. At the same
time, the Government has begun to participate in certain
private exploration programmes. In 1956, on the eve
of its second Five-Year Plan, the Indian Government
took a step of major importance when it declared in its
Industrial Policy Resolution that it was placing the
petroleum industry in the public sector and decided
to invest $61,6 million in petroleum exploration.

23i. On the eve of the third Five-Year Plan, how
ever, the Indian Government, considering that the effort

1B1 This tax has been increased to 60 per cent. Capital Rr
quiremrllts of Petroleum Exploratioll alld ]Ietllods of Fillancing,
£/3580, 15 ~Iar. 1962, para. 154.

"'" From: Capital ReqrtirclIle1lts of PetroleulII Exploration and
M cthods of Financing, op. cit., para. 154.

1!111 Ibid., paras. 163 and 164.
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which the State would have to make in order to bal
ance resources and requirements in 1970 might be in
consistent with the accomplishment of other funda
mental tasks, decided to turn to private cumpanies and
foreign sources and to associate them in its effort:;,
without Io:;ing the resulting benefits. It is planned to
invest $242 million in the petroleum industry, out of a
total investment of $14,iOO million in the public s~ctor.

Kumerous negotiations have been initiated with the
object of creating new partnerships between the Oil
and Katural Gas Commission tONGC) and exploration
companies (EXI and, in partiCUlar, Burmah Oil) or
to secure the technical assistance required by the Indian
Government in view of the multiplicity of the task:;
undertaken simultaneously by the Oil and Katural Gas
Commission t liSSR technical assistance in some areas;
the recent contract with the French Petroleum Insti
tute for the]aisalmer region). The agreement with the
Burmah Oil Company is regarded by the Indian GO\'
ernment as a model which it hopes will be adopted by
other enterprises.100

11. I1ldollcsia101

238. 1:ntil recently, the big international group~

have been responsible for developing petroleum re
sources in Indonesia. After the achievement of inde
pendence in 1949, the granting of new concessions wa,;
suspended pending the enactment of new pe!roleum
leCTislation as the Government had not yet deCIded on
th~ future' status of the petroleum industry. The Presi
dential decree regulating the petroleum industry was
not promulgated until 1960. Although existing con
cessions will remain in force for a limited but still inde
tenninate period, the exploitation of oil and gas in new
areas will be undertaken only by the State. While all
petroleum activities must be carried out by State under
takings, the latter may appoint private companies as
contractors provided that the contracts are ratified by
a law. ~egotiations between the three main foreign
companies and the Government for a new agreement
having failed, the Government decided at the end of
August 1961 that in future profits \vould be shared on
a 60:40 basis. Three State enterprises are already
active, but in view of the increase in the budgetary
deficit and the amount of financial aid received from
abroad for industrial development, they seem unlikely
to obtain the funds necessary for petroleum exploration
and development.

3. Waler reaources

239. A number of concessions to foreign companies
with respect to rights to water power have been granted
in N Or7t'Q}'.*

* Information provided by the Government of Xorway.
lOO By purchasing an additional 15.75 per cent of the shares

of Oil India Ltd. at par value from the Burmah Oil Company
for cash, the Government increased its holding in this company
to 50 per cent, the same as that of Burmah Oil. In future, each
financial partner will bear its share of the costs, the foreign
currency being provided by the Burmah Oil Company. In cal
culating profits, a deduction will be made for the past and
future exploration and development costs of Oil India. This is
thus neither an agreement with the usual fifty-fifty sharing- of
profits nor an association such as ENI has entered into with
foreign Governments.

101 Ibid., para. 169.
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4. Agricultural concessions

a. EXTENT OF FOREIGN LAND HOLDINGS

Laos*

240. Agricultural land owned by foreigners consti
tutes only a negligible proportion of the total area of
cultivated land. Foreign holdings are concentrated
mainly in the areas of the Bolovens Plateau and the
Xieng Khonang Plateau. Even in the Bolovens Plateau
area-the most fertile region of Laos-foreign holdings
amount only to some 3,300 hectares out of a total
agricultural land area of 200,000 hectares. The land
in question belongs to nationals of France or of Viet
Nam and was acquired under the French Protectorate,
when land rights were allocated to French citizens,
subjects and protected persons. A considerable part of
these concessions has since been either abandoned or
sold to Laotian nations.

b. CONCESSION CONTRACTS WITH AGRICULTURAL
COMPANIES

241. Although as a rule foreign agricultural com
panies operate under the general laws of the country
where they carry on business, they have, in a few cases,
been subject to special treatment under contracts con
cluded by those companies with the Governments con
cerned. The main purpose of the contracts of this type
concluded with Costa Rica, Guatemala and Honduras
which are e.xamined here, has been to provide for the
construction and operation by the companies of a num
ber of transport and communications facilities not
othenvise available in the countries concerned. In re
turn for permitting public or semi-public use of some
of the facilities owned by them, the companies have
obtained substantial tax benefits. Apart from the; regu
lation of company-owned facilities, the contracts pro
vide for obligations pertaining to the agricultural pur
suits of the companies. Such obligations, including
planting obligations, are somewhat separate from those
regulating company-owned facilities as their fulfilment
rarely constitutes an essential condition for the granting
of concessionary rights.

* Information provided by the Government of Laos.

242. The relevant provisions in contracts of this type
concluded by foreign companies with Costa Rica,
Guatemala and Honduras are set forth below.192

243. Planting obligations. Under some of the con
tracts, the companies have assumed the obligation to
plant certain agricultural varieties or fruits on a given
acreage, frequently in a specified area, and in a speci
fied time. No technical requirements for the planting are
established nor are, in general, minimum quantities of
produce laid down. Planting is to be carried out either
on the companies' lands or on the lands of local growers,
who, under purchasing agreements with the companies,
are to deliver the produce to them. The general area
for planting is indicated, subject to the choice of the
precise location by the companies. \\There the obligation
of the companies consists in contracting the cultivation
of specified areas with local growers, the companies
have reserved the right to select these persons and to
have the planting obligation contingent upon the finding
of qualified applicants and suitable lands acceptable
to the companies.193 As a rule, the obligation is to be
discharged over periods ranging from three to five
years.

244. The companies are exempted from planting
obligations in the event of force majeure, act of God or
other circumstances beyond the company's control. Ex
ceptionally (as in a contract between Costa Rica and

1.. This summary is based on approximately twenty contracts
concluded with those countries. All texts are these published in
the respective official gazettes. The basic contracts are referred
to in the footnotes and text of this study.

103 Unlike other arrangements of this type, a contract between
Costa Rica and the United Fruit Company of 10 Dec. 1934
regulates in some detail the conditions for the contract to be
entered into by the Company with ~he local growers. Thus, an
applicant rejected by the Company may request a Government
inspection of the land offered to the Company and, if the Gov
ernment finds the land suitable for cultivation, the Company
must abide by this decision and award a contract to the appli
cant; minimum prices for the produce (bananas) are fixed, as
are the time and manner of its delivery to the Company; plant
ing is subject to Government inspection and approval; loans
are granted by the Company to the growers to finance the
planting: contracts with the growers are for a 5-year period.
Under an earlier arrangement concluded in 1920 to which the
1934 contract was supplementary, differences arising from the
Company's rejection of bananas delivered by the contractor are
subject to summary arbitration procedures.
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the United Fruit Company and affiliated companies of
31 December 1949), these circumstances result, in
stead, only in an extension of the term of the obligation
equal to the period during which the planting had be
come impossible; disputes in this connexionare subject
to arbitration.

245. Obligatiolls to provide seeds to the Govemll1e11t
and to blty produce from SI/ch seeds: Contracts deal
ing with the planting of agricultural species newly in
troduced in the countries concerned provide for the
sale by the companies to the Government of seeds of
the species in question for the development of new
plantations by private individuals. Thus, under Article
Il of the contract between Costa Rica and the United
Fruit Company and affiliated companies of 31 December
1949, the companies agreed to sell to the Government
at cost price seeds of banana, cacao and African palm
of the same varieties used by the companies in their
plantations, as soon as the companies had fulfilled their
own needs, a circumstance which was regarded as
arising three years after the date of the contract. There
after, the companies were, at the Government's request,
to provide it for five years with such seeds as were
sufficient to start cultivation of 200 hectares of each
of the species. Under a similar provision in Article 9
of a contract between Honduras and the Tela Railroad
Company (a subsidiary of the United Fruit Company)
of 11 November 1949 for the planting of cacao, abaca
(Manila hemp) and African oil palm, the company
agreed to purchase, at a mutually agreed price, from
the Honduran growers at least 50 per cent of the pro
duce grown from the seeds received by them.

246. Facilities o'wlIed by compallies: Contracts of
from 25 to 60 years' duration, under which a fruit
company initiates or substantially enlarges the scope
of its operations in a given country, generally authorize
the company to establish, purchase, operate, exploit and
dispose of, a number of transport, communication and
other facilities for the company's private use. A typical
provision of this kind is found in Article 9 of a contract
between Guatemala and the United Fruit Company of
7 November 1924 for the lease to the company of the
banks of the Montagua River for a 25-year period
(extended in 1936 to 1981) under which the company
was authorized to acquire, build and operate as many
private telephone, railway and tramway lines as might
be necessarv and convenient in connexion with the
cl?mpany's ~gricultural operations. The company was
gIven a right of way over all national and municipal
land ~or these purposes. On the other hand, the con
structIOn of transport and communication facilities of a
public or semi-public character is usuallv provided for as
an obligation of the companies in return for tax and
other benefits.194 Facilities that are provided for public
Use are usually ports and railways, although others,
such as hospitals and radio stations, are occasionallv
mentioned. Some of these facilities, and e~peciallv rail
ways, sometimes appear to be open to semi-pubiic use
in the sense that only a portion of the public at large,
such as local banana growers, are the designated users.

247. Treatment of compan}'-owned facilities destined
for public 1Ise: Rates for public use of railways, hos
pitals and dock services are fixed by mutual agreement.

,•• A notable exception is the contract between Guatemala and
the Compafiia Agricola de Guatemala of 3 :Mar. 1931i, by
which the obligation of the company to construct a port for
public service on the Pacific Coast under a contract of 9 Dec.
1930 was transformed into a right to carry out these works.

In some cases, a revision of these rates is to take place
at fixed intervals of 10 years, during which the com
panies may alter or modify the rates within the allow
able ma.ximum.

248. Under some of the contracts, the Government
is entitled to use the facilities operated by the company
in the event of public emergency, free of charge, but
subject to payment to the company of whatever dam
ages may have resulted to it from this use.

249. The companies may, at their discretion, select
the location for a port within a specified area and also
determine the tracing of a railway line between two
agreed points. For instance, in regard to the plotting
of railway lines for public use under Article III of a
contract between Costa Rica and Compaiiia Bananera
de Costa Rica of 23 July 1938, the company was to
choose lands to be served by the railway on the basis
of their suitability for banana cultivation.

250. In the case of facilities for public use which,
under the relevant contract are to become Government
property upon the expiry of that contract, Government
consent is required for any changes pertaining to, or
the removal of, such facilities. This is the caSe under
Article III of the contract of 23 July 1938 between
Costa Rica and the Compaiiia Bananera de Costa Rica
with respect to railway lines.

251. Some of the contracts make provision for the
transfer of facilities to the Government at no cost at
the expiration of the contract. These facilities occa
sionally include those destined for the private use of
the company. (For provisions on expropriation, see
paragraph 256 below.)

242. N oll-exclusi'Z'e concessions: Virtuallv all con
tracts provide that the concessions granted thereunder
do not constitute a monopoly or otherwise imply an
exclusive benefit in favour of the company.

253. Tax bellefits: Under early contracts, the com
panies were exempted from all national or municipal
taxes, whatever their designation, which would other
wise apply to the banana industry, with the only excep
tion of taxes on consular invoices, banana exports and
real estate. Exemption from taxes on the importation
of equipment and materials for the construction, main
tenance and operation of specific facilities dealt with in
a given contract was also often granted.lo:; The com
panies later agreed to pay certain taxes from which
they were exempted, such as social security ta.xes, and
import duties on a number of items, and under contracts
concluded in 1954 and 1955, to pay income tax at a
rate not exceeding 30 per cent of their annual net
income. For income tax purposes. the Governments
concerned have agreed to accept the valuation of the
fruit exported by the companies and the income derived
from the companies' activities in the country if accept
able to the United States Bureau of Internal Revenue
and certified by reputable United States public account
ants.IOG

"" These contracts are: Holldttra..r: contracts approved by leg
islative decree No. 113 of 8 Apr. 1912; No. 93 of 7 Apr. 1918:
No. 116 of 2 Apr. 1910; Xo. 74 of 5 Mar. 1918; and No. 83
of 13 Feb. 1935; GlIat~mala: contracts approved by legislative
decrees No. 1736 of 9 Dec. 1930 and Xo. 2137 of 27 ~\Iar. 1936;
Costa Rica: contracts approved by legislative decrees Xo. 3 of
4 Sept. 1930; Xo. 2 of 4 Sept. 1930 and No. 37 of 12 ~Iar. 1942.

196 Contract between GlIatemala and the Compafiia Agricola
de Guatemala of 27 Dec. 1954, Articles II and IU; contracts
between Hondllras and the Tela Railroad Company of 5 Apr.
1955, Article I and the Standard Fruit and Steamship Company
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254. Without prejudice to ta.x exemption and other
benefits under previous contracts still in effect, the
Governments concerned have agreed not to impose new
taxes on the companies, or to increase the rates of
e.xisting taxes, or to establish any participation in the
profits of the companies, or accord the companies treat
ment that is discriminatory in relation to that accorded
to the majority of the enterprises operating in the
country. No export or exchange restrictions are to be
imposed on the companies, except by mutual agreement
in case of emergency.

255. Assignl1lellt of rights: Assignment of all rights
and concessions is permitted, except to foreign Govern
ments. Assignment requires the consent of the Gov
ernment, although, in a few cases, notice to the Govern
ment is sufficient.

256. Expropriation: The right of e.xpropriation by
the Government for the establishment of public services
of unquestionable utility has been recognized by the
companies under the most recent contracts. A condition
for expropriation is just compensation paid in advance
in United States dolla!"s. Difficulties arising L'om the
e.xpropriation of properties of the Compaiiia Agricola
de Guatemala by the Government of Guatemala under
a land reform law providing that uncultivated land was
subject to expropriatir.n were settled by a contract of

and an affiliated company, of 31 Mar. 1955, Article I; contract
between Costa Rim and the Compaiiia Bananera de Costa Rica
and the Chiriqui Land Company of 24 Dec. 1954, Article IV.

27 December 1954. This contract provided for the
return of the properties to the company and recognized
the company's right to hold reserve land for land rota
tion and protection against plant diseases.

257. Jurisdiction: Most of the contracts provide that
any question arising from their interpretation and appli
cation shall be settled by the local courts. The com
panies have under virtually all contracts, agreed to re
nounce recourse to diplomatic intervention. Denial of
justice is sometimes recognized as an exception to this
rule with the proviso that a judgement unfavourable
to the company is not to be regarded as a denial of
justice. Submission of the companies to local law is
provided for, especially in regard to hospital or port
regulations and railway laws. Labour lav.ls are occa
sionally stated to apply in so far as they do not conflict
with contract provisions.l D;

258. Arbitration: \Vhere arbitration procedures have
been stipulated, the award is, in general, to be final and
binding. Each party appoints one arbitrator and the
arbitrators so appointed appoints a third. In case of
disagreement, a third arbitrator may be appointed by
the Supreme Court or other Court of the State con
cerned. The arbitration procedures are to be conducted
under national law and on national territory.

=As for instance in Article IX of the contract between
Costa Rica and the Compaiifa Bananera de Costa Rica, the
Chiriqui Land Company and the Gnited Fruit Company of
31 Dec. 1949.

D. Statements submitted by Governments regarding the effects of nationalization in respect of natural
wealth and resources in their countries

259. Three Governments, the Union of Soviet So
cialist Republics, the Ukrainian SSR and Czechoslo
vakia, have submitted statements to the Secretariat re
garding the effects of nationalization measures in their
countries in respect of natural wealth and resources.
The constitutional provisions pertaining to these nation
alization measures are referred to in chapter I, sec
tion D of the present report. In their submissions, the
Governments state that the nationalization measures
have created conditions for the effective utilization and
e.xploitation of the country's natural wealth and re
sources in the interest of all the people. It is also stated
by the USSR and the Ukrainian SSR that these
nationalization measures, particularly in regard to land,
mining, forests and waters, have resulted in greatly
increased output as well as discovery of new deposits
of mineral resources.

260. The statement submitted by the USSR includes
the following data:

In 1958, the USSR's gross industrial output was thirty-six
times as great as in 1913. In the same period, the output of
consumer goods increased almost fourteen-fold. During the
period of Soviet rule, the per capita national income, which
reflects the over-all growth of the national economy and the
rise in people's level of Ih;ng, increased fifteen-fold.

In the course of the country's industrialization, extensive
geological surveys were carried out. In a short space of time,
scores, indeed hundreds, of new mineral deposits were dis
covered.

Before the October Revolution Russia's natural resources
had been little studied. Nine-tenths of the country's territory
had not been covered by geological surveys. All the minerals
occurring in the earth's crust have now been discovered in
the Soviet Union, and in quantities sufficient for the needs of
the expanding national economy. \Vhereas, according to pre-

revolutionary estimates, Russia possessed 3 per cent of the
world's coal reserves, 4 per cent of its iron ore, and one per
cent of its phosphorites, the USSR is now known to have 57
per cent of the world's known coal reserves, 41 per cent of its
reserves of iron ore, 88 per cent of its reserves of manganese,
54 per cent of its reserves of potassium salts, nearly one-third
of its reserves of its phosphate rock and 60 per cent of its
reserves of peat. The USSR leads the world in reserves of
copper, lead, tungsten, bauxite, nickel, mercury, sulphur, mica,
zinc and apatites. Other Soviet natural resources, including
water power, are being effectively exploited. During the years
of So\;et rule, scores of hydroelectric power stations have been
built and are supplying power to meet the growing needs of
the Soviet Union's national economy and population.

The country's industrialization, and the efficient exploitation
of natural wealth associated v.;th it, have been of particular
importance to the development of regions which, before the
October Revolution, were the colonial borderlands of Russia.
During the years of Soviet rule, the peoples of those regions,
having become masters of their natural resources, have attained
a high degree of industrial and economic development through
the exploitation of local natural resources.

Azerbaijan can be regarded as a typical example. Before the
Revolution it was economically one of the most backward coun
tries in the world. At that time everything, from matches and
lamp chimneys to all forms of machinery and equipment, was
imported, whereas that Republic now exports more than 120
items of industrial manufacture and valuable equipment to
countries outside the Soviet Union. During the years of Soviet
rule, the volume of industrial production has increased 55-fold
in Armenia, 50-fold in Kirghizia, 43-fold in Kazakhstan, and
so on. As much coal is now mined in Kazakhstan as was
produced in the whole of pre-revolutionary Russia. Kazakhstan
now holds a leading position in the Soviet economy as a
producer of lead, zinc, crude copper and other commodities.
Xatural resources are efficiently exploited in all the other
national republics of the Soviet lJnion, which are the absolute
owners of those resources.
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261. The Ukrainian SSR in its statement included
the following information:

Since the founding of the Soviet State, the Ukrainian SSR
has been transformed from a backward, agrarian semi-colony
of the former Russian Empire into one of the most advanced
industrial countries of the world. In 1958, the Republic's gross
industrial ot;tput was twenty-two times greater than in 1917.
At present It ~ Ukrainian SSR leads the world in per capita
production of cast-iron, it is second in coal production and
third in steel production.

Through the harnessing of the Republic's natural resources,
great succcss has been achieved in developing the machine
building and metal-working industries, whose output was 145
times higher in 1958 than in 1913, and the electric power
industry, whose output has increased eighty-fold. Today the
Ukrainian SSR exports manufactured goods and primary com
modities to fifty-five countries of the world.

As a result of major exploration projects, dozens of new
mineral deposits are now being exploited in the Republic.
Since the founding of the Soviet State, a;;ide from the coal
and iron-ore deposits which were exploited previously and
which have now been considerably expanded, new deposits have
been discovered and are being successfully worked, including
deposits of coal and lignite, iron and manganese, petroleum,
bauxite, mercury, titanium, phosphorites and potassium salts.
The Ukraine possesses large resources of natural gas,
construction stone and ashlar, fire-clay, various salts and so
forth. A great system of power plants is being built along
the Dnieper that will completely satisfy the Republic's power
requirements.

262. The Government of C:;ecllOsl,n:aJ,.'ia. in its state
ment, included the information set forth below.

The liberation of Czechoslovakia in 1945 and the taking of
power by the working people created conditions for the

socialization of the means of production. The socialiZ'ation of
the economy was effected through nationalization.

The nationalization of the means of production and especial
ly, of natural resources, for the first time created in the
Czechoslovak economy the economic basis for the development
of the national economy in accordance with the interests of the
working people. At the same time, nationalization forever put
an end to any possibility of exploitation of the Czechoslovak
national economy by private capital and, particularly, its
exploitation by foreign capital. Conditions were thus created
for the full economic and, consequentl)', also political inde
pendence of the State.

The liquidation of foreign capital in Czechoslovakia was
carried out with full respect for the relevant principles of
international law and was regulated by a number of interna
tional abTeements with the States whose enterprises had
participated in the exploitation of the Czechoslovak national
economy before the Second \Vorld \Var."·"

Absolute sovereignty of the Czechoslovak people over natural
wealth and its resources and over the entire national economy
of the country is the keynote of the nationalization legislation
enacted'" and is the basis of the economic and political inde
pendence of the country. At the same time it enables Czechoslo
vakia, as well as the other socialist countries, to grant extensiv~

economic assistance to a number of economically less developed
countries on the basis 0 f equality and mutually advantageous
agreements with these countries, whereby this aid extended by
Czechoslovakia is in no case linked to any political or economic
conditions, especially as regards the exploitation of natural
wealth and resources of the less developed countries.

1Il8 For a listing of examples of such agreements, see annex
to section A of chapter II above.

199 See section D of chapter I above.

E. Resolutions of the General Assembly and the Economic and Social Conncil bearing on the rela
tionship between permanent sovereignty over natural wealth and resources amI the need for
international co-operation in the economic development of under-developed couutries

263. A number of resolutions have been adopted by
the General Assembly and the Economic and Social
Council concerning international co-operation in tht:
economic development of the under-developed countries.
These resolutions cover a variety of subjects (e.g.,
industrialization. land reform, etc.) and many of them
contain provisions falling within the scope of the present
section in the following context: (1) recognition of
sovereignty of peoples and nations over their natural
wealth and resources; and (2) recommendations to
Member States concerning their national economic or
financial policies in relation to the economic develop
ment of under-developed countries.

264. A few examples of such resolutions are given
below:

By resolution 523 (VI) of 12 February 1952, concerning
economic development in general and commercial agreements
in particular, the General Assembly, "considering that the
under·:1eveloped countries have the right to determine freely
the use of their natural resources and that they must utilize
such resources in order to be in a better position to further
the realization of their plans of economic development in
accordance with their national interests, and to further the
expansion of the world economy", recommended "that 1fembers
of the United Xations, within the framework of their general
economic policy, should ... consider the possibility of facili
tating through commercial agreements ... the de\'elopment of
natural resources which can be utilized for the domestic needs
of the under-developed countries and also for the needs of
international trade, provided that such commercial agreements
shall not contain economic or political conditions violating the
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sovereign rights of the under-developed countries, including
the right to determine their own plans for economic develop
ment".

By resolution 626 (VII) of 21 December 1952, on the right to
exploit freely natural wealth and resources, the General As
sembly, recognizing this right f)f peoples as inherent in their
sovereignty, recommended that all 1fember States, in their
e:"ercise of this right, "have due regard, consistently with
their sovereignty, to the need for maintaining the flow of
capital in conditions of security, mutual confidence and eco
nomic co-operation among nations", and further recommended
to all ;\fember States "to refrain from acts, direct or indirect,
designed to impede the exercise of the sovereignty of any
State over its natural resources".

By resolution 824 (IX) of 11 December 1954. on the inter
national flow of private capital for the economic development
of under-developed countries, the General Assembly, "recogniz
ing that the international flow of private investment for pro
ductive activities contributes to the raising of living standards
by assisting in the development of natural resources . . .n

recommended continuing efforts (1) by countries seeking to
attract private foreign capital to, ill/er alia, "re-examine, when
ever necessary, domestic policies, legislation and administrative
practices with a view to improving the investment climate; avoid
unduly burd~nsome taxation; avoid discrimination against for
eign investments; facilitate the import by investors of capital
goods, machinery an,l component materials needed for new
investment; make adclju1lte provision for the remission of earn
ings and repatriation of capital"; and (2) by countries able
to export capital to. illh'r alia, "re-examine, whenever necessary,
domestic policies. legislation and administrative practices with
a view to encouraging the flow of private capital to capital
importing countries".



By resolution 1515 (XV) of December 1960, entitled "Con
certed action for economic development of economically less
developed countries", the General Assembly, reiterated that it
was a prime duty of the United Nations to accelerate the eco
nomic and social advancement of the less developed countries
of the wL,rld and thus contributing to safegnarding their inde
pendence and helping to close the gap in standards of living
between the more de\'eloped and the less developed countries;
rcognized that this social and economic advancement required
the de\'elopment and diversification of economic activity: that
is to say the improvement of conditions for the marketing and
production of foodstuffs and industrialization of those econo
mies which are largely dependent on subsistence agriculture
or on the export of a small range of primary commodities;
expressed the belief that in present circumstances thl' achieve
ment of these ends demanded illter alia: (a) The maintenance
of a high and expanding level of economic activity and of gen
erally beneficial multilateral and bilateral trade free from arti
ficial restrictions in order to enable the less developed countries
and those dependent on the export of a small range of primary
commodities to sell more of their products at stable and re
munerative prices in expanding markets and so increasingly to
finance their own economic development from the earnings of
foreign exchange; (b) The increasing provision of public amI
private capital on acceptable terms from the more developed
to the less developed countries notably through international
organizations and through freely negotiated multilateral or
bilateral arrangements; (c) The cxpausion of technical co
operation between countries at all stages of development, with
the obj ective of aiding the people of under-developed countries
to increase their knowledge of and capacity to apply modern
techniques.

It is recolllmended with these objectives in view that: Ca)
~lember countries and the international organs concerned
should continue as a matter of urgency to seek and apply ways
of eliminating both excessive fluctuations in primary commodity
trade, and restrictive practices or measures which have un
fa\'ourable repercussions on the trade in basic products of the
less developed countries and those dependent on the export of
a small range of primary products and to expand trade in these
products; Cb) In particular, with this in mind, the Economic
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and Social Council should give close and serious attention to
the problems of commodity trade and to the recommendations
of the Commission on International Commodity Trade de
signed to deal with them, including those such as compensatory
financing relating to off-setting the effccts of large fluctuations;
Cc) Technical training, education and pre-investment assistance,
whether undertaken by international organizations or by indi
vidual Governments, should be regarded as an important factor
in the economic development of under-developed countries; in
particular the fullest possible support should be given to the
United Xations Expanded Programme of Technical Assistance,
to the United Kations Special Fnnd and to tbe other voluntary
programmes of the United Xations which are concerned with
these ends; (d) Technical assistance and the supply of develop
ment capital which arc increasing and should be increasell fur
ther, whether provided through existing and future interna
tional organizations and institutions or otherwise, should be
of a kind and in a form in accordance with the wishes of the
recipients and should involve no unacceptable conditions for
them; (I!) Regional economic groupings should be designed to
offer the opportunities of an expanding market to all trading
nations taking into account the interests of third parties.

The Assembly recommended further "that the sovereign right
of every State to dispose of its wealth and its natural resources
~honld be respected in conformity with the rights and duties
of States under international law",

265. As a convenient reference, a list of resolutions,
including resolutions relating to measures to be taken
on the international level for the development of under
developed countries is appended below. For further in
formation regarding these and other relevant resolu
tions and suggestions, the compendium of resolutions
(E/3202) prepared by the Secretary-General in pur
suance of General Assembly resolution 1157 (XII) on
the basis for international economic co-operation, and
the latest report (E/3395) by the Secretary-General
on the economic development of under-developed coun
tries, may be consulted,



APPENDIX

List of resolntioll!l

3. INDUSTRIALIZATION AND PRODUCTIVITY

2. LAND REFORU

B. Economic development of natural wealth and resonrees

1. FULL EMPLOYMEXT

A. Sovereignty over natural wealth and resources

GA Res. 626 (VII) Right to exploit freely wealth and
21 Dec. 1952 natural resources

GA Res. 1314 (XIII) Recommendations concerning inter-
12 Dec. 1958 national respect for the right of
[Cf. GA Res. 523 peoples and nations to self-deter-

(VI)] mination
GA Res. 1720 (XVI) Report of the Commission on Per-

19 Dec. 1961 manent Sovereignty over Natural
Resources

ESC Res. 754 (XXIX) Report of the Commission on Per-
19 Apr. 1960 manent Sovereignty over Natural

Resources
ESC Res. 847 (XXXII) Report of the Commission on Per-

3 Aug. 1961 manent Sovereignty over Natural
Resources

Integrated economic development
and co:nmercial agreements

Financh;; 0\ economic development
through 'the establishment of fair
and equitable international pnces
for primary commodities and
through the execution of national
programmes of integrated eco
nomic development

Economic development of under
developed countries: international
price relations

\Vorld economic situation: removal
of obstacles to international trade
and means of developing interna
tional economic relations

\Vorld economic situation: expan
sion of world trade

\Vorld economic situation: trade and
production policies in relation to
the economic development of
under-developed countries

Development of international eco
nomic co-operation and the expan
sion of international trade

World economic situation

Economic development of under
developed countries: industrializa
tion

Economic development of under
developed countries: industrializa
tion

Industrialization of under-developed
countries

Economic development of under
developed countries: industrializa
tion

Economic development of under
developed countries: industrializa
tion

Possibilities of international co
operation in the field of the devel
opment of the petroleum industry
in under-developed countries

Establishment of a Committee for
Industrial Development

Economic development of UT der
developed countries: industrializa
tion

Economic development of under
developed countries: petroleum re
sources

Economic development of under
developed countries: water re
sources

World economic situation

GA Res. 1033 (XI)
26 Feb. 1957

ESC Res. 674 (XXV)
1 May 1958

ESC Res. 597 A (XJa)
4 May 1956

ESC Res. 618 (XXII)
6 Aug. 1956

ESC Res. 709 (XXVII)
17 April 1959

ESC Res. 579 A (XX)
4 Aug. 1955

ESC Res. 614 B (XXII)
9 Aug. 1956

GA Res. 1425 (XIV)
5 Dec. 1959

GA Res. 1027 (XI)
20 Feb. 1957

ESC Res. 759 (XXIX)
21 April 1960

ESC Res. 512 A (XVII)
30 April 1954

4. PRIUARY COMMODITIES AND INTERNATIONAL TRADE

ESC Res. 758 (XXIX)
21 April 1960

ESC Res. 751 (XXIX)
12 April 1960

ESC Res. 757 (XXIX)
21 April 1960

ESC Res. 531 C (XVIII)
4 Aug. 1954

ESC Res. 341 A (XII)
20 March 1951

ESC Res. 367 A (XIII)
13 Aug. 1951

GA Res. 523 (VI)
12 Jan. 1952

GA Res. 623 (VII)
21 Dec. 1952

World Economic situation-Full
emplo)'ment

Full employment

Full employment

Full employment

Full employment

Economic development of under-de
veloped countries-land reform

Land reform

Economic development of under-de
veloped countries-land reform

Land reform

Agrarian reform

Land reform

Land reform

Methods to increase world product
ivity

Economic development of under
developed countries: methods to
increase world productivity

Integrated economic development

Land reform

GA Res. 308 (IV)
25 Nov. 1949

ESC Res. 290 (XI)
15 Aug. 1950

GA Res. 405 (V)
12 Dec. 1950

ESC Res. 483 (XVI)
8 July 1953

ESC Res. 531 B (XVIII)
4 Aug. 1954
[Endorsed by GA res.

829 (IX). 12 De
cember 1954]

GA Res. 521 (VI)
12 Jan. 1952

GA Res. 522 (VI)
12 Jan. 1952

ESC Res. 416 E (XIV)
t3 June 1952

GA Res. 401 (V)
20 Nov. 1950

ESC Res. 370 (XIII)
7 Sept. 1951

GA Res. 524 (VI)
12 Jan. 1952

ESC Res. 512 C I (XVII)
30 April 1954

GA Res. 826 (IX)
11 Dec. 1954

ESC Res. 649 B (XXIII)
2 May 1957

ESC Res. 712 (XXVII)
17 April 1959

GA Res. 1426 (XIV)
5 Dec. 1959
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Investment promotion

Financing of economic develop
ment: international flow of private
capital

Promotion of international flow of
private capital

International flow of private capitaa

Methods of financing economic
development of under-developed
countries

United Nations capital development
fund

Industrial development bank and
development corporations

International flow of capital

Promotion of the flow of private'
capital

PRIVATE CAPITAL

Financing of economic development
of under-developed countries

Economic development of under-de
veloped countries

International flow of private capital
for the economic development of
under-developed countries

GA Res. 1318 (XIII)
12 Dec. 19:::8

ESC Res. 762 (x..XIX)
21 April 1960

ESC Res. 836 (XXXII)
3 Aug. 1961

2.

GA Res. 622 C (VII)
21 Dec. 1952

GA Res. 724 C II (VII)
7 Dec. 1953

GA Res. 824 (IX)
11 Dec. 1954
[ESC Res. 512 B

(XVII)]
[See also GA Res.

1035 (XI)]
ESC Res. 619 B (XXII)

9 Aug. 1956

ESC Res. 368 (XIII)
22 Aug. 1951

GA Res. 1424 (XIV)
5 Dec. 1959

GA Res. 1427 (XIV)
5 Dec. 1959

ESC Res. 780 (XXX)
3 Aug. 1960

ECAFE Res. 36 (XVIII)
13 Mar. 1962

International commodity problems

Strengthening and development of
the world market and improve
ment of the trade conditions of
the economically It \5 developed
countries

International commodity problems

International commodity problems

Strengthening and development of
the world market and the improve
ment of trade conditions of the
economically less developed coun
tries

Development of international trade
and international commodity prob
lems

International measures to assist in
offsetting fluctuations in com
modity prices

World economic development

Promotion of international co-op
eration in the field of trade

International commodity problems

ESC Res. 783 (XXX)
3 Aug. 1960

ESC Res. 831 (XXXII)
2 Aug. 1961

GA Res. 1422 (XIV)
5 Dec. 1959

GA Res. 1428 (XIV)
5 Dec. 1959

ESC Res. 778 (XXX)
3 Aug. 1960

GA Res. 1423 (XIV)
5 Dec. 1959

GA Res. 1156 (XII)
20 Nov. 1957

GA Res. 1322 (XIII)
12 Dec. 1958

GA Res. 1324 (XIII)
12 Dec. 1958

ESC Res. 726 (XXVIII)
24 July 1959

GA Res. 1421 (XIV)
5 Dec. 1959

ESC Res. 654 A (XXIV) World economic situation: interna-
30 July 1957 tional machinery for trade co

operation
Expansion of international trade

c. Financinl!; of economic development

3. PUBLIC CAPITAL

Financing of economic development
of under-developed countries

Financing of economic development
of under-developed countriesESC Res. 294 (XI)

12 Aug. 1950

GA Res. 400 (V)
20 Nov. 1950

1. GE~ERAL

1fethods of financing economic
development of under-developed
countries, including consideration
of the report of the Sub-Commis
sion on Economic Development
(fourth session)

Financing of economic development
of under-developed countries

GA Res. 520 (VI)
12 Jan. 1952

GA Res. 622 A and B
(VII)
21 Dec. 1952

GA Res. 724 (VIII) Economic development of under-de-
7 Dec. 1953 veloped countries

GA Res. 1240 (XIII) Establishment of the Special Fund
[Cf. ESC Resolutions 532 (XVIII) and 583 (XX), GA

Resolutions 822 (IX), 823 (IX), 923 (X), 103u (XI), 1219
(XII) and 1317 (XIII)]
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ANNEX

Listin~ of legislation, U'eaties, agreements, adjndication cases and official doemnents
mentioned in the present study

1. National legislation eoneerning the exploitation of
natural resourees and the entry of foreign enterprises·

AFGHANISTAN

Constitution
Constitutional Addendum, 22 Feb. 1933 (Article 2)
Law Encouraging the Investment of Private Foreign Capital,

13 May 1959

ARGENTINA

Constitution (1949), (Article 40)
Decree No. 110.790, 8 Jan. 1942 (control of monetary trans

fers abroad)
Petroleum Law No. 14773, 10 Nov. 1958
Law No. 14780,22 Dec. 1958

AUSTRALIA

Victoria
Petroleum Act, No. 4359, 1935

Western Australia
Petroleum Act 1936/54

Nallrll
Land Ordinances, 1921, 1927, 1956
Repeal and Adopting Ordinances, 1922, 1957
Lands Committee Ordinance, 1956

N I!W Gllillea
Mining Ordinances, 1928, 1958
Mines and Works Regulation Ordinances, 1935, 1956
Petroleum. Ordinances, 1951, 1958
Mining Development Ordinance, 1955

Papua
Ordinance of 1907 on Mining Rights
Petroleum Mining Ordinance, 1934

AUSTRIA

Law on Limited Liability Companies, 1906, as amended
First Federal Nationalization Law No. 168, 26 July 1946
Second Federal Natio11.J.lization Law No. 81, 26 Mar. 1947
First Federal Compensation Law No. 189,7 July 1954
Trade Regulations
Mining Law (BGBL No. 7354)
Bituminous Substances Law (GBIOE No. 375/1938)

BELGIUM

Constitution
Act of 21 April 1810
Ruanda-Urulldi

Decree of 24 Sept. 1937, as amended (Mining Law)
Decree of 11 July 1960 (land tenure)

BOLIVIA

Constitution (1945), (Articles 17, 18 and 111)
Petroleum Code, 26 Oct. 1955
Investment Promotion Law, 16 Dec. 1960

BRAZIL

Constitution (1946), (Articles 141, 147, 153 and 180)
Decree Law No. 6230, 1944
Law No. 2004, Oct. 1953 (establishment of petroleum mono

pol)')
Law No. 2597, 12 Sept 1955

*For national legislation for control over the exploitation of
radio-active substances, see vo1. I, pp. 41-45.
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BULGARIA

Constitution (Articles 7, 8, 10)
Decree of 27 June 1946 (nationalization: tobacco, alcohol,

major mining enterprises)
Decree of 24 Dee. 1947 (nationalization: industrial undertak-

ings, transport, communication, wholesale trade, hotels)
Decree of 26 Dee. 1947 (nationalization: banking)
Law of 15 Apr. 1948 (nationalization: urban real property)
Law of 3 Nov. 1948 (nationalization: shipping, vessels)

BURMA

Constitution (1947)
Transfer of Immovable Property (Restriction) Act, 1947
Union Mineral Resources (Grant of Right of Exploitation)

Enabling Act, 1949
Union of Burma Investment Act, 1959
Union of Burma Investment Rules, 1960
Government of the Union of Burma, Statelllellt on Goverll

numt Assistance to Private Enterprise, 15 Sept. 1961

CAMBODIA

Constitution
Foreign Investment Law, May 1956
Kram No. 212-N.S. of 23 July 1957
Kram No. 221-N.S. of 13 Sept. 1957

CAMEROUN

Tnvestment Code, 11 June 1960

CANADA

Income Tax Act

CENTRAL AFRICAN REpUBLIC

Constitution (1959)

CEYLON

Salt Ordinance No. 6, 1890
\Vhite Paper, 15 July 1955 (Govem-nlellt Policj.' ill Respect

of Private Foreigll Illvestmellt)

CHAD

Constitution (1959)

CHILE

Constitution
Decree Law No. 488,24 Aug. 1932 (Mining Code)
Decree No. 1080,24 June 1936 (State coal deposits)
Act No. 5922, 25 Sept. 1936 (Land holdings by aliens)
Law No. 9705, 17 act. 1950
Law No. 11828, May 1955 (Copper Law)
Foreign Investment Statute, Decree Law No. 258, 30 Mar.

1960

CHINA (Taiwan)
Constitution (1947)
~fining Law, 26 May 1930, as amended to 30 July 1959
Revised Statute for Investment by Foreign Nationals, 14

Dec. 1959

COLOMBIA

Constitution (1945), (Article 30)
Constitution (1886), (Article 10)
Decree No. 1723, Z5 July 1944 (sale of German property held

in trust)
Petroleum C ';l (Decree No. 1056, 20 Apr. 1953)



CONGO (Brazzaville)
Constitution (1958)

CONGO (Leopoldville)
!Ai fondamentale (1960)
Decree of 30 May 1960

COSTA RICA

Constitution (1947), {Article 19)
Decree No. 2 of 4 Sept. 1930
Decree No. 3 of 4 Sept. 1930
Law on Combustible Minerals, 9 May 1938
Law on National Electrical Service, 18 Aug. 1941
Decree No. 37 of 12 Mar. 1942
Water Law, 28 Aug. 1942

CUBA

Constitution (1940), (Article 19 (t)
Agrarian Reform Law, 1959

CZECHOSLOVAKIA

Constitution (1948), (Article XII)
Constitution (1960), (Articles 7 and 8)
Presidential Decrees Nos. 100-103 of 1945 (nationalization

decrees)
Law of 28 Apr. 1948 (nationalization law)

DAHOMEY

Constitution (1959)

DENMARK

Constitution
Act on the Explor'ltion and Exploitation of Raw Materials

in the Subsoil (No. 181, 8 May 1950)

DOMINICAN REPURLIC

Constitution (1955)

ECUADOR

Constitution (~946)

Petroleum Law, 6 Aug. 1937, as amended

EL SALVADOR

Constitution (1950)
Industrial Encouragement Law (D.L. No. 661, 22 May 1952)

ETHIOPIA

Enemy Property Proclamation No. 14, 28 May 1942 (as
amended)

Notice No. 10 of 1950, Statement of Policy for Encourage
ment of Foreign Capital Investment in Ethiopia

FEDERATION OF MALAYA

Mining Enactment No. 19, 1928 (as amended)

FINLAND

Act on the Right of Foreign Nationals and Foreign Corpora
tions to Own and Possess Immovable Property and Shares,
28 July 1939

~Iining Act of 24 Mar. 1943
Act on Atomic Energy, 25 Nov. 1957

FRANCE

Constitution (1958)
Constitution (1946)
Decree of 1 Sept. 1939 (trading with the enemy)
Law No. 46-628, 8 Apr. 1946 (nationalization of the elec

tricity and gas industries)
Law No. 46-1027, 17 May 1946 (nationalization of the coal

mining industry)
Decree No. 54-1110 of 13 Nov. 1954 (as amended by: decrees

55-638 of 20 May 1955; 57-242 of 24 Feb. 1957; 57-458 of
4 Apr. 1957; 57-460 of 4 Apr. 1957; and 57-859 of 30
July 1957)

Decree No. 55-581 of 20 May 1955 (land tenure; French
Equatorial and West Africa)

Decree No. 55-638 concerning the exploitation of natural
resources

Code Minier (Decree No. 56-838), 16 Aug. 1956
Decree 57-458, 4 April 1957 (French Equatorial and West

Africa)
Decree No. 57-460 of 4 Apr. 1957 (French Equatorial and

West Africa)
Decree No. 58-9 of 2 Jan. 1958
Regulation 669 of 21 Jan. 1959

Sahara
Ordinance No. 58-111, 22 Nov. 1958 (petroleum exploration

and exploitation)

French West Aft-ita
Decree of 15 Nov. 1935
Decree 55-580 of 20 May 1955

GABON

Constitution (1959)

GHANA

Constitution [Article 13 (1)]
Statement in Gc:.f Coast Legislative Assembly, 1 March 1954

GREECE

Constitution (Article 17)
Emergency Law of 5 May 1935
Emergency Law No. 1366/1938 (immovable property in

border areas and islands)
Legislative Decree No. 2687, 31 Oct. 1953 (Investment and

Protection of Foreign Capital)
Petroleum Law No. 3948, 1959

GUATEMALA

Constitution (1956), (Articles 14, 59 and 127)
Decree No. 1736 of 9 Dec. 1930
Decree No. 2137 of 27 Mar. 1936
Decree No. 3134, 14 Aug. 1944
Industrial Development Law (Decree No. 459, 3 Dec. 1947)
Presidential Decree No. 202, 12 Jan. 1955
Petroleum Code (Decree No. 345, 7 July 1955)
Congressional Decree No. 1287, 17 June 1959 [establishment

of the National Electrification Institute (INDE)]

HAITI

Constitution (1957). (Articles 13, 15)
Law of 19 Sept. 1952

Ho:.rnURAS

Constitution (1957)
Decree No. 116 of 2 Apr. 1910
Decree No. 113 of 8 Apr. 1912
Decree No. 93 of 7 Apr. 1918
Decree No. 74 of 5 Mar. 1918
Decree No. 83 of 18 Feb. 1935

HUNGARY

Constitution
Law No. VI, 1945 (nationalization: land)
Law No. XIII, 1946 (nationalization: coal mining)
Law No. XX, 1946 (nationalization: electric energy)
Law No. XXX, 1947 (nationalization: banks)
Law No. XIII, 1948 (nationalization: bauxite, aluminIUm

production)
Law No. XXV, 1948 (nationalization: industrial enterprises)
Law-Decree No. 20, 1949 (nationalization: certain industrial

and transport undertakings)
Law-Decree No. 4, 1952 (nationalization: certain housing

property)

ICELAND

Constitution

IXDIA

Constitution (1949)
Mines and Minerals (Regulation and Development), Act No.

53, 1948
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INDIA (continued)
Industrial Policy Statement, 6 Apr. 1948
Industries (Development and Regulation), Act No. 65. 1951
Industrial Policy Resolution. 30 Apr. 1956
Companies Act. 1956
Mines and Minerals (Regulation and Development). Act

No.67,1957
Petroleum Concession Rules
Mineral Concession Rules, 1960

INDO!iESrA

Constitution
Act of 23 May 1899, as amended (mining laws)
Policy Statement of 28 Dec. 1955
ubinet Decision of 24 Oct 1956
Act No. 78, 27 Oct. 1958, Concerning Foreign Capital Invest

ment
Act No. 86, 1958 (nationalization of Netherlands-owned

enterprises)
Government Ordinances Nos. 2 and 4 of 23 Feb. 1959
Ordinance No. 9 (Statutes 1959 No. 16) of 2 Apr. 1959

IRAN
Oil Nationalization Act, 1 May 1951
Mining Law, 18 May 1957
Petroleum Act, 31 July 1957
Regulations Governing Exploitation of Mines, 1957
Law Concerning the Attraction and Protection of Foreign

Capital Investments, 29 Nov. 1955

IRAQ
Constitution
Industrial Undertakings Encouragement Law No. 43 of 1950
Law No. 72, 1955 for the Encouragement of Industrial

Undertakings

IRELAND

White Paper, Nov. 1958, Progralnllle for EcotlOlllic Ex
pansioll

Industrial Development Act-1958
Memorandum of 26 Feb. 1959

ISRAEL

Companies Ordinance, 1929
Petroleum Law No. 5it2, 1952, as amended
Law for the Encouragement of Capital Investments, No. 5719,

6 Aug. 1959

ITALY

Constitution (1947)
Law No. 136, 1953 [establishment of Ente Nazionale Idro

carburi (ENI)]
Regulations Concerning Foreign Capital Investments, Law

No. 43, 7 Feb. 1956
Presidential Decree No. 758, 6 July 1956 (Foreign capital

investments)
Petroleum Law (No. 6, 11 Jan. 1957)

Regional d/!"Je1opment legislation:
Law No. 1598, 14 Dec. 1947 (Regulations for the Industriali

zation of Southern and Insular Italy)
Law No. 1482, 29 Dec. 1948 (Additional regulations)
Law No. 646, 10 Aug. 1950 (Establishment of the Fund for

Special \Vorks of Public Interest in Southern Italy)
Law No. 298, 11 Apr. 1953 (Development of Credit Activities

in the Industrial Sector in Southern and Insular Italy)
Law No. 634, 29 July 1957 (Provision for the South)
Law No. 555, 18 July 1959 (Supplementing and amending

provisions)

IVORY COAST

Private Investment Law (Law No. 59-134), 3 Sept. 1959

JAPAN

Constitution (1946)
Alien Land Law No. 42, 1 Apr. 1925
Mining Law No. 289, 1950
Law Concerning Foreign Investment, May 1950
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JORDAN

Constitution
Law No. Zl, 21 Apr. 1955 on the encouragement and guidance

of industry
Law No. 28, 21 Apr. 1955, on the encouragement of foreign

capital investment

LAOS

Law of 8 Jan. 1957 (concessions of vacant rural land)
Law Ordinance No. 197,20 June 1939 (land rights of aliens)
Law No. 42, 26 Jan. 1959 (mineral exploration and exploita-

tion)
Law No. 238, 23 July 1959 (forestry concessions of aliens)

LEBANON

Constitution
Law Decree No. 304, 1942 (Commercial Code)

LmERlA
Constitution (Article 5 (12»
Code of Laws, 1956

Title 24, Law of Mines
Title IS, General Business Law
Title 29, Property Law
Title 32, Public Lands Law
Sect. 171

Lmv.-I.
Constitution
Petroleum Law No. 25, 1955, as amended
Law on the Investment of Foreign Capital, Royal Decree

of 30 Jan. 1958

LUXEMBOURG

Constitution

MALAGASY REPUBLIC

Ordinance of 5 Sept. 1960 (mining)

MALI

Constitution (1959)

MEXICO

Constitution (Articles 27, 28,29, 116, Sec. VI)
Mining Law of 1930, as amended
Water Law, 31 Aug. 1934
Expropriation Law, 23 Nov. 1936
Decree of 18 Mar. 1938 (oil companies e:'Cpropriation)
Law of the Electric Industry, 31 Dee. 1938
Petroleum Law, 2 May 1941
Decree of 29 June 1944
Law on the Electric Industry, 31 Dec. 1951
Regulatory Law of Article 27 of the Mexican Constitution

relating to the exploitation and utilization of mineral re
sources,S Feb. 1961

Petroleum Law, 29 Nov. 1958 [establishment of Petroleos
Me."<:icanos (PEMEX)]

MOROCCO

Petroleum Law (Dahir No. 1-58-22i, 21 July 1958)
Basic Investment Law (Dahir No. 1-58-263, Sept 1958)
Decree No. 2-58-877
Office des Challges, Circular No. 886, 19 Sept. 1958

NETHERLANDS

Mining Act, 21 Apr. 1810
Mining Act, 27 Apr. 1904

SurillaIII

Investment Ordinance, 26 Feb. 1960, G.P. 1960, No. 17

Netherlands N/!"<.V Guinea
Netherlands New Guinea (Constitution) Act, 30 June 1960

NICARAGUA

Constitution (1950)
Law Decree No. 317 of 20 Mar. 1958

NIGERIA

Minerals Ordinance-l946



NORWAY

General Concessions Act (Act of 14 Dec. 1917, No. 16, on
the Acquisition of Waterfalls, Mineral Rights and Other
Real Property)

Forest Concessions Act (Act of 18 Sept. 1909, on the Acquisi
tion of Forests)

Storting Enactment, 18 Mar. 1952 (Northern Norway De
velopment Fund)

Law of 28 June 1952

PAKISTAN

Capital Issues (Continuance of Control) Act, 1947
Industrial Policy Statement, 2 Apr. 1948
Regulation of Mines and Oilfields and Mineral Development

Act, 1948
Pakistan Petroleum (Production) Rules, 1949 (as amended)
Pakistan Mining Concession Rules, 1949
Development of Industries (Federal Control) Act, 1949 (as

amended)
Policy Statement of 2 April 1954 (Foreign capital invest

ment)
Mining Concession Rules, 1958 (West Pakistan)

PANAMA

Constitution (Article 231)
Production Development Law No. 25 of 7 Feb. 1957

PARAGUAY

Constitution
Law No. 1755, 8 June 1940
Law No. 246, 25 Feb. 1955 (industrial encouragement law)

PERU

Constitution (1933)
Law of 11 Jan. 1896 (establishment of Government salt

monopoly)
Expropriation Law No. 9125 of 1949
Mining Code (Decree Law No. 11357, 12 May 1950)
Petroleum Law No. 11780, 12 March 1955
Petroleum Regulations, 16 June 1952
Law No. 12376, 8 July 1955 (petroleum concessions)
Law No. 12378, 14 July 1955 (electricity supply)
Industrial Promotion Law (Decree No. 13270,30 Nov. 1959)

PHIUPPINES

Constitution (1935), (Article XIII)
Parity Amendment, 11 Mar. 1947
Mining Act No. 137,27 Nov. 1936 (as amended)
Petroleum Act (Republic Act No. 387, 1949)
Public Law Act (Commonwealth Act No. 141)
Republic Act No. 1160 (acquisition of public agricultural

land)
Immigration Act (Commonwealth Act No. 613) as amended

by Republic Act No. 503

POLAND

Constitution
Law of 3 June 1946 (nationalization: extractive industries

and major plants)

PORTD'GAL

Constitution (Article 162)
Law No. 1944, 13 Apr. 1943
Law No. 2048, 11 June 1951
Law No. 2066, 27 June 1953

ROMANL\

Constitution (Article 7)
Law of 11 June 1948 (nationalization: industrial establish

ments, mines, transport, banks, insurance)
Decree of 20 April 1950 (nationalization: multiple dwellings,

hotels)

SAullI ARABIA

Regulations for Investments of Foreign Capital, 23 May 1957

SE~'"EGAL

Constitution, 1959

SOMALIA

Foreign Investment Law (Law No. 10), 18 Feb. 1960

REPUBLIC OF SOUTH AFRICA

Precious Stones Act No. 44, 1927
Companies Ordinance, 1928
Native Trust and Land Act No. 18, 1936
Natural Oil Act No. 46, 1942
Atomic Energy Act No. 35, 1948

Province of Transvaal
Precious and Base Metals Act No. 35. 1908. as amended

Provillce of Cape of Good Hope
Precious Mineral Act No. 31, 1898 (as amended)
Mineral Law Amendment Act No. 16, 1907

Provillce of Nalal
Natal Mines Act No. 43, 1899

Orange Free Slale
Precious and Base Metals Act No. 35. 1908, as amended

SOlllh West Africa
Diamond Industry Protection Proclamation P. No. 17 of

1939 (,,,;th amendments)
Mines, Works and Minerals Ordinance of 1954 (SWAG

No. 1847). and amendments Nos. 4 and 17 of 1955 and
31 of 1957

Mining Regulations (SWAG No. 1%5) of 1956 (amended
by Government Notice No. 200 of 1958)

SPAIN

Constitution
Law on the Regulation and Protection of Industry, 1939, as

amended July 1959
Mining Law, 19 July 1944
Petroleum Law, 29 Dee. 1958

SWEDEN

Act of 30 May 1916, as amended (restrictions governing the
acquisition of real property, mines or shares of certain
companies)

Mining Law of 3 June 1938, as amended by Law of 21
March 1952

Decree of June 1943 (Crown crofts for cultivation)
Decree of 25 May 1945 (transfer of Crown lands)
Decree of 11 June 1948 (rural homesteads)
Act of 21 Dec. 1949 (disposition of mining rights of for

eigners)
Act of 3 June 1955

SYRIA

Law Decree No. 151, 2 ),far. 1952
Mining Law, No. 7, 21 Dec. 1953
Decree No. 2819, 2 Sept. 1956, on petroleum concessions

THAILA~ll

Constitution (Sec. 29)
Mining Law, RE. 2461, 1919, as amended to 1950
Law on the Rights of Aliens to Own Land in Siam, 1943,

amended 1954
Act for the Promotion of Industry, 4 Oct. 1954 (B.E. 2497)
Land Code, 30 Nov. 1954 (B.E. 2497)
Promotion of Industrial Investment Act, 17 Oct. 1960 (RE.

2503)

TUNISIA

Petroleum Law No. 58-36, 15 Mar. 1958

TURKEY

Constitution
Law for the Encouragement of Foreign In....estment. No. 6224,

18 Jan. 1954
Mining Law, No. 6309, 3 Mar. 1954
Petroleum Law, No. 6326, 10 Mar. 1954, as amended
Law No. 6558, 13 May 1955 (amending Law No. 6326)

UKRAINIAN SSR

Constitution (1937), (Article 6)
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UNION OF SOVIET SOCIALIST REPUBLICS

Constitution (1936), (Article 6)
Introductory Law to the Civil Code of the RSFSR (Ar

ticle 8)

U~aTED ARAB REPUBLIC

Decree No. 98 of 16 :May 1959
Proclamation No. 158 of 15 July 1941 (commercc with

German and Italian nationals)
Law No. 37, Mar. 1951
Law No. 66 of 1953 on :Mines and Quarries
Law No. 156 of 2 Apr. 1953 (as amended)
Stock Company Law No. 26, 16 Jan. 1954
Proclamation No. 5 of 1 Nov. 1956 (commerce with British

and French nationals)
Law No. 86, 1956
Law No. 285, 26 July 1956 (nationalization of Unh'ersal

Company of the Suez Maritime Canal)
Law No. 20,13 Jan. 1957
Law No. 138,29 June 1957
Decree of 12 Aug. 1958
Decree No. 98 of 16 May 1959

UNITED KI~GDOM

Petroleum (Production) Act, 1934
Coal Industry Nationalization Act, 1946
Bank of England Act, 1946
Cable and Wireless Act, 1946
Electric;~' Act, 1947
Transr-'h't Act, 1947
Comp',nies Act, 1948
Gas Act, 1948
Iron and Steel Act, 1949
Iron and Steel Act. 1953
Atomic Energy Acts, 1946 and 1954
Transfer of Functions (Atomic Energy and Radioactive

Substances) Order, 1957
United Kingdom Model Colonial (Oil Mining) Regulations

(Mise. No. 484a, No\'. 1938)

Bnmei
Oil Mining Enactment, 1955

Fiji
Mining Ordinance

Kenya
Land Titlcs Ordinance, 1908 (Cap. 159, 1948 Revised Laws

of Kenya)
Registration of Titles Ordinance (Cap, 160, 1948 Revised

Laws of Kenya)
\Vater Ordinance, 1951
Native Lands Trust Ordinance (Cap. lOO, 1948 Rev, Laws

of Kenya)
Mining Ordinance (Cap. 168, 1948 Rev. Laws of Kenya)
Mining Laws and Regulations (Cap. 168, 1948 Rev. Laws

of Kenya)
Crown Lands Ordinance (Cap, 155, 1948 Rev. Laws of

Kenya)
Crown Lands Ordinance, 1915 (Cap. 155, 1948 Rcv. Laws

of Kenya)
Nati\'e Lands Registration Ordinance No. 27, 1959
Land Control (Native Lands) Ordinance No. 28, 1959
Kenya (Highlands) Order in Council, 30 No\". 1960, S.l.

1960, No. 2202

Nyasa/a/ld
Crown Lands Ordinance-30 April 1936
Order in Council-1950

Sarau!ak
Oil Mining Ordinance, 1958

S~('Q:;ila"d

Concessions Partition Proclamation of 1907
Native Area, Proclamation No. 10 of 1917

Tri/lidad
Oil Mining Regulations of 1939 and 1945

Uganda
Agreement of 1900 (in respect of the present Province of

Buganda)
Order in Council of 1902 (regarding status of Crown

Land)
Crown Land Ordinance of 1903
Crown Land Ascertainment Ordinance of 1912
Crown Land Declaration Ordinance of 1922

U~ITED STATES OF AMERICA

Constitution (Fifth Amendment)
Trading with the Enemy Act-1917 (as amended)
Code of Federal Regulations, Title JIB, Chap. V (foreign

assets control)
Mutual Security Act-1954
-Mutual Security Act-1956
Public Law 665, 83rd Cong., Section 413 (b) (as amended)
Public Law 726, 84th Cong,
Executive Order No. 8389 (as amended)
16 USC, sec. 797 (e)
30 USC, secs. 22, 24, 181
42 use sec. 2133 (d)

Pacific I s/a/lds
Code of the Trust Territory

URUGUAY

Constitution

VE~EZL"ELA

Constitution (1953), (Articles 48, 49 and 60)
Law of Hydrocarbons of 13 Mar. 1943 (as amended)
~fining Law of 29 Dec. 1944 (as amended)
Income Tax Law of 21 July 1955
Law of Hydrocarbons, 13 Oct, 1955
Income Tax Law of 19 Dec. 1958

WESTERN SAMOA

Constitution

YUGOSLAVIA

Constitution
Law on Nationalization of Private Economic Enterprises,

5 Dec. 1946
Law on Amendments to the Law on Nationalization of

Private Economic Enterprises, 28 April 1948
Law on the Nationalization of Dwelling Houses and Build

ing Lots, 1958

2. Agreements affecting the right of foreign nationals to
ownership and exploitation of natural resources"

A. Bilateral Agrcemmts b

AFGH,\XISTAN

/India-Treaty of Commerce-4 Apr. 1950;
/Pakistan-Agreement on freedom of transit-1958;
/USSR-Agreemcnt concerning transit traffic-28 June 1955.

BELGIU2>£

/Czechoslovakia-Agreement concerning Belgian property
nationalized, etc., in Czechoslovakia-19 Mar. 1947;

/France-Convention on Conditions of Residence-6 Oct.
1927;

/France-Convention on compensation of Belgian interests
in nationalized gas and electricity undertakings-18 Feb.
1949;

/Hungary-Agreement on compensation for nationalized Bel
gian and Luxembourg property in Hungary-l Feb. 1955;

/Netherlands-Convention on Establishment and Labour-20
Feb. 1933;

/Nethcrlands-Treaty fixing a mining boundary between the
coal mines situated along the Meuse on both sides of the
frontier-23 Oct. 1950;

/Portugal-Convention on Katanga Traffic-1927;
/Siam (Thailand)-Convention of Establishment-5 Nov.

1937.

"Dates shown relate to date of signature.
b Agreements are shown under the heading of the party which

is first in alphabetical order and are not repeated under the
heading of the second party.
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BOLIVIA

/Brazil-Agreement on the exportation and use of Bolivian
petroleum-25 Feb. 1938;

/Chile-Treaty of Peace, Friendship and Commerce-20 Oct.
1904;

/Chile-Protocol on Railway Guarantees-26 ~Iay 1908;
/Chile-Convention on Commercial Traffic-6 Aug. 1912;
/Chile-Transit Convention-16 Aug. 1937;
/Chile-Declaration of Arica-25 Jan. 1953;
/Chile-Agreement on the YPFB pipeline Sicasica-Arica-

24 Apr. 1957.

BRAZIL

/United Kingdom-Exchange of Notes-l Nov. 1932;
/L'ruguay-Convention of 20 Dec. 1933.

Bl!LGARIA

/France-Agreement with respect to the settlement of the
French financial claims on Bulgaria-28 July 1955;

/Switzerland-Agreement on the compensation of Swiss in
terests-26 Kov. 1954;

/USSR-Treaty of Commerce and Xavigation-1 Apr. 1948;
/United Kingdom-Agreement on the settlement of financial

matters-23 Sept. 1955.

BUR~{A

/Israel-Agreement for Economic Co-operation-5 Mar.
1956;

/Japan-Agreement for Reparations and Economic Co-opera
tion-5 Nov. 1954.

CANADA

/France-Convention on compensation of Canadian interests
in nationalized gas and electricity undertakings-26 Jan.
1951 ;

/USA-Agreement relating to the Haines-Fairbanks oil pipe
line installation-30 June 1953;

/USA-Agreement relating to the establishment of a pe
troleum products pipeline in Newfoundland.

C.\Z,lBODIA

fLaos-Agreement on transit rights-l0 Oct. 1959.

CHILE

/Peru-Convention on Passenger Transit Traffic-13 Dec.
1930;

/Peru-Convention on Merchandise and Equipment Transit
Traffic-31 Dec. 1930.

CHINA

/USA-Treaty of Friendship, Commerce and Navigation
4 Nov. 1946.

COLOMBIA

/USA-Agreement relating to the guaranty of private invest
ments-18 Nov. 1955.

COSTA RICA

/Guatemala-Treaty of Free Trade and Economic Integra
tion-1955.

CZECHOSLOVAKIA

/France-Additional Agreement to the French-Czechoslovak
Agreement of 2 June 1950 on indemnification of certain
French interests in Czechoslovakia;

/Sweden-Exchange of Xotes concerning Czechoslovak na
tionalization decrees-15/18 ~Iar. 1947;

/Switzerland-Protocol of Xegotiations concerning Swiss in
terests affected bv Czechoslo,,-ak nationalization decrees
of 1945-18 Dec. i946;

/Switzerland-Agreement on the compensation of Swiss in
terests in Czechoslov-akia-22 Dec. 1949;

/USSR-Treaty of Commerce and Xavigation-ll Dec. 1947;
/United Kingdom-Agreement on compensation for British

property. rights and interests affected by Czechoslovak
measures of nationalization, expropriation and disposses
sion-28 Sept. 1949;

/USA-Agreement on Commercial Policy-14 ~ov. 1946.

DENMARK

/Poland-Protocol No. 1 on Danish interests and assets in
Poland-12 May 1949;

/Poland-Protocol No. 2 on Danish interests and assets in
Poland-26 Feb. 1953.

EGyPT

(See United Arab Republic.)

EL SALVADOR

/Guatemala-Treaty of Free Trade and Economic Integra
tion-1951.

ETHIOPI.\

/United Kingdom-Treaty on Nile waters-15 May 1902;
/USA-Treaty of Amity and Economic Relations-7 Sept.

1951.

FINLAl'i'D

/USA-Treaty of Friendship, Commerce and Consular
Rights-13 Feb. 1934;

/USSR-Treaty of Commerce-1 Dec. 1947;
/USSR-Agreement concerning trackage rights on the USSR

Railways for goods trains of the Finnish Railways;
/USSR-Agreement regarding fishing and sealing-21 Feb.

1959.

FRAXCE

/Hungary-Agreement relating to certain French interests
in Hungary and the implementation of certain provisions
of the Peace Treaty-12 June 1950;

/Italy-Convention of Establishment-23 Aug. 1951;
/Italy-Exchange of Notes regarding the Convention on

Establishment of 1951;
/Romania-Agreement on the settlement of the financial

questions pending between the two countries-9 Feb. 1959;
/Sweden-Convention on Residence and Navigation-16 Feb.

1954;
/Sw!tzerland-Convention on Transit Rights-4 July 1949;
/Swltzerland-Convention on compensation of Swiss interests

in the nationalized electricity and gas undertakings-21
Nov. 1949;

/Togolese Republic-Defence Convention-25 Feb. 1958'
/United Kingdom-Agreement on compensation of British

interests in nationalized gas and electricity undertakings
11 Apr. 1951;

/Yugoslavia-Agreement on settlement of certain French
financial c1aims-2 Aug. 1958.

GERMANY, FEDERAL REPUBLIC OF

/Netherlands-Treaty fixing a mining boundary between the
coal fields situated to the east of the Netherlands-German
frontier-18 Jan. 1952;

/USA-Treaty of Friendship, Commerce and Navigation
29 Oct. 1954.

GREECE

/Hungary-Trade Agreernent-1954;
/Lebanon-Treaty on Consular Arrangements, Navigation,

Civil and Commercial Rights, and Establishment-6 Oct.
1948;

/Turkey-General Greco-Turkish Regulations for the Ap
plication of the Provisions of Article 107 of the Treaty
of Lausanne regarding traffic on the railwa)· line between
the GrecD-Turkish frontier near Pythion and the Greco
Bulgarian frontier near Svilengrad-25 Xov. 1937;

/USA-Treaty of Friendship, Commerce and Navigation
3 Aug. 1951.

GUATEMALA

/Honduras-Treaty of Free Trade and Economic Integration
-1956.

HUXGARY

/Norway-Agreement on the settlement of Xorwegian claims
against Hungary-22 Feb. 1957;

/Sweden-Agreement on payments for Swedish interests in
Hungary-31 1Iar. 1951;
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HUNGARY (colltjllu~d)

/Switzerland-Agreement on the compensation of Swiss in
terests in Hungary-19 July 1950;

/United Kingdom-Agreement on the settlement of financial
matters-27 June 1956.

INDIA

/Iran-Treaty of Commerce and Navigation-IS Dec. 1954;
/Japan-Agreement on Commerce-4 Feb. 1958;
/Muscat and Oman-Treaty of Fri.mdship, Commerce and

Navigation-15 Nov. 1953;
/Pakistan-Indus Waters Treaty-19 Sept. 1960;
/Switzerland-Treaty of Friendship, Commerce and Estab

Iishment-14 Aug. 1948;
/USA-Agreement relating to the guaranty of private in

vestments-19 Sept. 1957.

INDONESIA

/Netherlands-Round-Table Conference Agreement, 1949.

!RAN

/USA-Treaty of Amity, Economic Relations and Consular
Rights-15 Aug. 1955;

/United Kingdom-Treaty of 1959.

IRELAND

/USA-Treaty of Friendship, Commerce and Navigation
21 Jan. 1950.

ISRAEL

/USA-Treaty of Friendship, Commerce and Navigation
23 Aug. 1951.

ITALY

jJordan-rreaty of Friendship-1952;
jSwitzerland-Treaty on the Simplon Tunnel-1895;
jSwitzerland-Convention on the regulation of Lake Lugano

-17 Sept. 1955;
/USSR-Treaty of Commerce and Navigation-ll Dec. 1948;
/USA-Treaty of Friendship, Commerce and Navigation

2 Feb. 1948;
/Yugoslavia-Agreement regarding fishing by Italian fisher

men in Yugoslav waters-13 Apr. 1949;
/Yugoslavia-Agreement on Italian property rights in Yugo

slavia-23 May 1949.

JAPAN

/Norway-Treaty of Commerce and Navigation-28 Feb.
1957;

/USA-Treaty of Friendship, Commerce and Navigation
2 Apr. 1953.

JORDAN

/Syria-Agreement on the utilization of the Yarmuk waters
-4 June 1953.

LAos
jThailand-Agreement on transit rights-2Z July 1959;
/Viet-Nam-Agreement on transit rights-ll June 1959.

l:'iS;:!ANON

jPakistan-Treaty of Friendship-16 Jan. 1953.

MEXICO

/Netherlands-Exchange of Notes on compensation in respect
of expropriated petroleum industrial property-7 Feb. 1946;

/United Kingdom-Agreement on compensation in respect
of expropriated petroleum industrial property-7 Feb. 1946;

/USA-Agreement on final settlement of claims of Amer
ican nationals whose rights and interests in the oil in
dustry of Mexico were affected by acts of the Govern
ment of Mexico subsequent to 17 Mar. 1938-25/29 Sept.
1943.

MUSCAT AND OMAN, SULTANATE OF

/United Kingdom-Treaty of Friendship, Commerce and
Navigation-20 Dec. 1951.

NEPAL

/United Kingdom-Treaty (on Relations)-30 Oct. 1950.

NETHERLANDS

/USA-Treaty of Friendship, Commerce and Navigation
27 Mar. 1956.

NICARAGUA

/USA-Treaty of Friendship, Commerce and Navigation
21 Jan. 1956.

NORWAY

/Sweden-Convention regarding transit traffic-26 Oct. 1905;
/Sweden-Agreement concerning fishing in certain waters

belonging to Norway and Sweden-20 Dec. 1950;
/USSR-Agreement on Frontiers-29 Dec. 1949;
/USSR-Agreement on the utilization of water power on

the Pasvik (Paatso) River-18 Dee. 1957.

PHILIPPINES

jSwitzerland-Treaty of Friendship-30 Aug. 1956;
/Thailand-Treaty of Friendship-14 June 1949;
jUSA-Laurel/Langley Agreement, 15 Dec. 1954.

POLAND

/Sweden-Protocol of Negotiations on interests of Swedish
physical or juridical persons in Poland-28 Feb. 1947;

/Sweden-Agreement on compensation of Swedish interests
in Poland-16 Nov. 1949;

/Switzerland-Agreement on compensation of Swiss interests
in Poland-25 June 1949;

/United Kingdom-Agreement on money and property sub
ject to special measures since 1 Sept. 1939-14 Jan. 1949;

/United Kingdom-Trade and Finance Agreement-14 Jan.
1949;

/United Kingdom-Agreement concerning compensation for
British interests affected by the Polish nationalization law
of 3 Jan. 1946-24 Jan. 1948;

/United Kingdom-Agreement on settlement of financial
matters-ll Nov. 1954;

/USA-Exchange of Notes in connexion with a loan to
Poland--24 Apr. 1946.

RO!>£ANIA

jSweden-Convention of 1932;
/Switzerland-Agreement on the compensation of Swiss in

terests in Romania-3 Aug. 1951;
/USSR-Treaty on Trade and Navigation-20 Feb. 1947.

SWITZERLAND

/Yugoslavia-Agreement on the compensation of Swiss in
terests in Yugoslavia affected by measures of nationaliza
tion, expropriation and restriction-27 Sept. 1948.

UNION OF SOVIET SOCIALIST REPUBLICS

/United Kingdom-Agreement on fisheries-25 1:iay 1956.

UNITED AR....B REPUBLIC

(Egypt)/United Kingdom-Agreement on Nile waters-7
May 1929;

(Egypt)jUnited Kingdom-Exchange of Notes regarding
the Owen Falls Dam-31 May 1949/16 June 1952.

UNITED KrNGDO!>£

/Yugoslavia-Agreement on compensation for British prop
erty, rights and interests affected by Yugoslav measures
of nationalization, e:"propriation, dispossession and liquida
tion-23 Dee. 1948;

/yugoslavia-Agreement regarding the terms and conditions
of payment of the balance of such compensation-26 Dec.
1949.

UNITED STATES OF AMERICA

/Yugoslavia-Agreement on pecuniary claims of the United
States and its nationals-19 July 1948.

B. Mllltilateral Agreements

Treaty concerning the Archipelago of Spitzbergen-9 Feb. 1920
Agreement on the Suppression of the :Manufacture of, Inter

nal Trade in and Use of Prepared Opium-ll Feb. 1925
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Convention on Traffic in Opium and Drugs-19 Feb. 1925
Convention for Limiting the Manufacture and Regulating the

Distribution of Narcotic Drugs-13 July 1931
Agreement concerning the Suppression of Opium Smoking-

17 Nov. 1931
Treaty of Peace with Italy-l0 Feb. 1947
Economic Agreement of Bogoti-1948
Treaty Instituting the European Coal and Steel Community

18 April 1951
International Convention to facilitate the Crossing of Front

iers for Passengers and Baggage carried by Rail-lO Jan.
1952

International Convention to facilitate the Crossing of Frontiers
for Goods carried by Rail-lO Jan. 1952

Protocol to the Convention on the Protection of Human Rights
and Fundamental Freedoms-1952

International Tin Agreement-1954
Convention on sea and river navigation on the Mekong-l

Jan. 1955
European Convention on Establishment-13 Dec. 1955
Treaty Establishing the European Economic Community

(EEC)-25 Mar. 1957
Treaty Establishing the European Atomic Energy Community

(Euratom)-25 Mar. 1957
Convention relating to certain institutions common to the Eu

ropean Communities-25 Mar. 1957
Multilateral Treaty of Free Trade and Central American

Economic Integration-June 1958
International Sugar Agreement-1958
International Coffee Agreement-1959
International Wheat Agreement-1959
Treaty of Economic Association (El Salvador, Guatemala,

Honduras)--6 Feb. 1960
Treaty of Montevideo establishing the Latin American Free

Trade Association-18 Feb. 1960
Second International Tin Agreement-24 June 1960
Convention instituting the definitive status of the Danube
Belgrade Convention regarding the navigation regime on the

Danube
State Treaty for an Independent and Democratic Austria-IS

May 1955
Agreement concerning the Regulation of Plaice and Flounder

Fishing in the Baltic Sea
Agreements regarding the Preservation of Plaice and Plaice

and Dab in the Skagerak, Kattegat and Sound
International Convention for the Northwest Atlantic Fisheries
Agreement for the establishment of a General Fisheries Council

for the Mediterranean

Statute on the Regime of Navigable \Vaterways of Inter-
national Concern

Statute on the International Regime of Maritime Ports
Geneva Convention on the Development of Hydraulic Power
Agreement concerning the Division of Waters of the PiIco-

rnayo River
Convention on Construction of Pipelines
Agreement on the Regime for Central American Integration

Industries
Convention on Nature Protection and \Vild Life Preservation

in the \Vestern Hemisphere
International Plant Protection Convention
Convention for Preservation of Fauna and Flora in their na

tural state
Peace Treaty with Bulgaria Recognizing Freedom of Naviga

tion on the Danube
Peace Treaty with Hungary Recognizing Freedom of Naviga

tion on the Danube

3. International adjudication relatin. to the respomibilit,.
of States in reganl to the property and eontraets of
aliens

(a) Intenlatiotlal Court of Justice

Anglo-Iranian Oil Co. case (jurisdiction), United Kingdom v.
Iran, 1952

(b) Permallent Court of IlItematiollal J:lStice

Certain German Interests in Polish Upper Silesia (Series A,
No. 7)

Interpretation of Judgements Nos. 7 and 8 (Series A, No. 13)
Factory at Chorzow (Series A, No. 17)
Peter Pazmany University v. the State of Czechoslovakia

(Series A/B, No. 61)
Oscar Chinn (Series A/B, No. 63)
Certain questions relating to settlers of German origin in the

territory ceded by Germany to Poland (Series B, No. 6)

(c) Other international armtral tribllnals

Adams (UK) v. United States, 1871; American and British
Claims Commission

Burt (USA) v. Great Britiain, 1923; Fijian Land Claims
Commission

Canevaro Case, Italy and Peru, 1912
Chazen (USA) v. Mexico, 1930; US-Mexican General Claims

Commission
Chemins de Fer du Nord v. German State, 1929; Franco

German Mixed Arbitral Tribunal
Compagnie d'Electricite de Varsovie, Affaire de la, 1932;

France/Poland
Consonno (Italy) v. Persia, 1891
Cook (USA) v. Mexico, 1927; US-~rexican General Claims

Commission
Coquitlam, Owners of the Cargo of the (Great Britain) v.

USA, 1920; British-American Pecuniary Oaims Commission
Delagoa Bay Railway, USA, Great Britain, Portugal, 1901
De Sabla, Marguerite de Joly (USA) v. Panama, 1933; Gen

eral Claims Commission, United States and Panama
Deutz (USA) v. Me..xico, 1929; US-Me..xican General Claims

Commission
Dickson Car and Wheel Company (U.S.A.) v. Mexico, 1931;

US-Mexican General Claims Commission
El Triunfo Company, USAfEl Salvador, 1902
Forests in Central Rhodopia, Arbitration concerning some,

Greece/Bulgaria
Goldenberg, Affaire, Germany/Romania, 1928
Great Britain/Spain (Spanish Zone of Morocco), 1924
Hardrnan, William (Great Britain) v. United States, 1913;

British-American Pecuniary Clairns Commission
Hungarian Optants Case: see Kulin (Emeric) pere v. Ro

mania
Illinois Central Railroad Co., 1926; US-Mexican General

Claims Commission
International Fisheries Co. (USA) v. Mexico, 1931; US-Mexi

can General Claims Commission
Jablonsky v. German Reich, 1936; Upper Silesian Arbitral

Tribunal
Kemeny c. Etat serbe-croate-slovime, 1928; Hungarian-Yugo

slav Arbitral Tribunal
Kiigele v. Polish State, 1932; Upper Silesian Arbitral Tribunal
Kulin (Emeric) pere v. Romania, 1927; Romano-Hungarian

:Mixed Arbitral Tribunal
Landreau Claim, USA/Peru, 1922
Lena Goldfields arbit:ation
Martini case; Italian-Venezuelan Oaims Commission
May, Claim of Robert, Guatemala/USA, 1900
Norwegian Shipowners Claims, USA/Nonvay, 1921
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"Effective 19 Jan. 1962, the title of Sapphire Petroleums
Ltd., became Cabol Enterprises, Ltd. '

*For a full listing of pertinent resolutions see also appendix
to chapter V.

/Compaiiia Bananera de Costa Rica-23 July 1938
/Compaiiia Bananera de Costa Rica/Chiriqui Land Company
-24 Dec. 1954

GABON

/Cie. Miniere de 1'0gooue (COMILOG)-lSl.S9

GUATEMALA

/United Fruit Company-7 Nov. 1924
/Compaiiia Agricola de Guatemala-12 Sept. 1930
/Compaiiia Agricola de Guatemala-3 Mar. 1936
/Compaiiia Agricola de Guatemala-27 Dec. 1954

HONDURAS

/Tela Railroad Co. (a subsidiary of United Fruit Company)
-10 Nov. 1949

/Tela Railroad Co. (a subsidiary of United Fruit Company)
-5 April 1955

/Standard Fruit and Steamship Co.-31 March 1955

IRAN

/NIOC-Consortium Agreement of 20 Mar. 1954
/NIOC-AGIP Mineraria, 3 Aug. 1957
/i'HOC-Pan-American Petroleum Corporation, 24 Apr. 1958
/NIOC-Sapphire Petroleums Ltd., June 1958"

IRAQ

/Iraq Petroleum Co., Ltd. (originally the Turkish Petroleum
Co., Ltd.) of 14 11ar. 1925

/British Oil Development Co., Ltd. (Mosul Petroleum Co.,
Ltd.. as amended) of 20 Apr. 1932

/Basrah Petroleum Co., Ltd.-Convention of 29 Juty 1938
(as amended)

/Iraq Petroleum Co., Ltd. 1
Mosul Petroleum Co., Ltd. ~ of 3 Feb. 1952
Basrah Petroleum Co., Ltd. J

JORDAN

/George Izmiri-3 Mar. 1958

KUWAIT

/Arabi~n Oil Co., Ltd. (subsidiary of Japan Petroleum
Tradmg Co., Ltd.)-Offshore Concession Agreement of
5 July 1958

/Shell Petroleum Development, Ltd., 15 Jan. 1961

NORWAY

Concession agreements concerning water power (sec chap. V,
para. 221)

/Luossavaara-Kiirunavaara Company-ll/7 Oct. 1898

PERU

/American Smelting and Refining Co.-1952

S.u:nr AR.\DIA

/CASOC-Supplementary Agreement of 31 May 1939
/ ARAMCO-Off-shore Agreement of 10 Oct. 1948 and 30

Dec. 1950
/Standard Oil Co. of California {50CAL)-29 May 1933
/Japan Petroleum Trading Co. Ltd. (Off-shore Concession

Agreement)-10 Dec. 1957

U :-aTED ARAB REPUBLIC

/United Petroleum (Concordia) Ltd.-Decree No. 2819 of
2 Sept. 1956

/Compagnie Financiere de Suez-13 July 1958

Oliva case; Italian-Venezuelan Claims Commission
Orinoco, Company General of the; French-Venezuelan Claims

Commission
Parsons, J. (Great Britiain) v. United States, 1925; British

American Pecuniary Claims Commission
Phares, Affaire des, France/Greece, 1956
Rio Grande Irrigation and Land Company (Great Britain v.

USA),1923
Rudloff ; American-Venezuelan Claims Commission
Shufeldt Claim, USA/Guatemala, 1930
Smith, Waiter Fletcher Case (Cuba/USA), 1929
Standard Oil Co., Claim to certain Tankers, 1926; Reparation

Commission/USA
Turnbull et al. ; American-Venezuelan Claims Commission
USA on behalf of the American Tobacco Company v. Turkey;

Turkish-American claims
USA on behalf of Ina M. Hoffman and Dulcic H. Steinhardt

v. Turkey; Turkish-American Oaims
USA on behalf of George Hopkins, Claimant v. :-'1e.:odco, 1926;

US-Mexican General Claims Commission
USA on behalf of McAndrews and Forbes Company '<'. Turkey;

Turkish-American Claims
USA on behalf of Raissis v. Turkey; Turkish-American

Claims
USA on behalf of Singer Sewing Machine Company v. Tur

key; Turkish-American Claims

(d) Quasi-interllational al'bitral tribunals

Radio Corporation of America '<'. China, 1935
Radio Corporation of America v. Czechoslovakia, 1932
Saudi Arabia and the Arabian American Oil Company

(Aramco), Arbitration between, 1958

DECISIONS OF NATIONAL COURTS RELATING TO RECENT

NATlONALIZATION MEASURES

Aden, Supreme Court: decision of 9 Jan. 1953
Amsterdam (Netherlands) Court of Appeal: decision of 4

June 1959
Bremen (Federal Republic of Germany) Court of Appeal:

judgement of 21 August 1959
Rome (Itaiy) Civil Court: decision of 13 Sept. 1952
Toh.·yo (Japan) High Court: decision of 1953

4. Concession agreements

ALGERIA

/Compagnie Esso Saharienne S.A.F. (associate of Esso
Sahara, Inc. of Delaware); Compagnie Franr;aise dcs pe
troles (Algerie); Societe de participations petrolieres
(Petropar)-1959

/Phillips Petroleum Company (France); COPEAFA;
OMNIREX-1959

/Phillips Petroleum Company (USA) ; Societe nationale des
petroles d'Aquitaine-1958

ARGENTINA

/YPF/C.M. Loeb-Rhoades and Co.-1958
/Esso Sociedad An6nima Petrolera Argentina (sub~jdiary of

Standard Oil of New Jersey)-1958
/Pan American International Oil Co. (subsidiary of Stand

ard Oil Co. of Indiana)-1958
/Shell Argentina Ltd. (subsidiary of Shel1 Oil Ltd. and

Royal Dutch)-1958
/Union Oil Co. of California-1958

CONGO (Brazzaville)
/Cie. Miniere de 1'0gooue (C01fILOG)-1959

COSTA RICA

/United Fruit Company-lO Dec. 1934 (supplemcntal")" to
agreement of 1920)

/United Fruit Company-31 Dec. 1949
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322 (IV)
438 (V)
561 CVI)
626 (VII)
i49.-\ (YIIl)

5. United Nations documcnts*

(a) Gelll'ral Assl'lIIbly Resolutiolls

799 (VIII)
824 (IX)

1054 (XI)
115i (XII)

1316 (XIII)
1401 (XIV)
1515 (XV)
1606 (XV)



(b) All/lUal Reports of tlle Trusteeship COl/ncil to tlle
General Assembly

(c) Reports of the Commit/ec 011 SOl/th Wcst Africa

A/266 and Add.l and Corr.!
A/2913 and Add.l and 2
A/3151
A/3626
A/3906 and Add.l
A/4191
A/4364
:\/4957

(d) Other General Assembly docl/mcnts

A/389S-Agreement between the United Arab Republic and
Compagnie Financiere de Suez of 13 July 1958

A/3916/Rev.1-Association of Non-Self-Governing Territories
with the European Economic Community

A/4081/Add.1-Information from Non-Self-Governing Terri
tories-Summary and Analysis, Northern Rhodesia

A/4095/Add.1-Cessation of Transmission of Information
under Art. 73 c-France-17 July 1959

A/421l-Report of the Secretary-General on the Economic De
velopment of Under-Developed Countries (E/3259)

A/4220 and Add.l-6-Report of the Secretary-General on
},feasures taken by the Governments of Member States to
further the economic development of Under-Developed Coun
tries in accordance with General Assembly resolution 1316
(XIII)

A/5078 '}I f . f "S If G . T . .A/5079 n ormatIon rom ...~on- e - overmng erntones:
A./5080 Summaries of Infonnation Transmitted under Article
A/5OS1. 73 e of the Charter of the United Nations

A/CA/454-Constitutior. of the Independent State of Samoa
A/CONF.13/29 and Add.1-United Nations Conference'on the

Law of the Sea
A/CONF.32/4-Second International Tin Agreement

(e) Economic and Social COllncil docl/ments

E/2256-Commission on Human Rights-Report to the 8th
Session

E/2901-International Flow of Private Capital, 1953-55
E/3021-Financing of Economic Development-Flow of Pri-

vate Capital
E/312S--International Flow of Private Capital-1957
E/3137-Structure of Growth of Selected African Economies
E/3202-\Vorld Economic Situation-Extracts of Resolutions

of the General Assembly and the Economic and Social
Council Involving the Principle of International Economic
Co-operation

E/3244-World Economic Survey, 1958 (ST/ECA/60)
E/3246/Rev.l-ECL<\ Annual Report 1958/59 (E/CN.12/530/

Rev.l)
E/3249-International Flow of Private Capital 1956/58 (Sales

No.: 59.II.D.2)
E/3256-,Economic Development in the Middle East 1957/58

(Sales No. 59.H.C.2) .
E/3259-Report of the Secretary-General on the Economic De

velopment of Under-Developed Countries (A/4211)
E/3269-Interim Co-ordinating Committee for International

Commodity Arrangements
E/3325-The Promotion of the International Flow of Private

Capital-1960

E/3334-Progress Report of United Nations Commission on
Pennanent Sovereiil1ty over Natural Resonrces covering the
work of its first session

E/333S-0pportunities for International Co-operation on Be
half of Former Trust Territories and other newly Inde
pendent States-23 :March 1960

E/3361-World Economic Survey, 1959 (ST/ECA/63)
E/3369-Economic Development of Under-Developed Coun

tries-International Flow of Private Capital, 1958-1959
E/3374-International Commodity Problems-1960
E/3384-Economic Development in the Middle East-1958-59

(ST/ECA/64)
E/3395-Economic Development of Under-Developed Countries

-4 July 1960
E/3492-The Promotion of the International Flow of Private

Capital, Further Report by the Secretary-General (18 ),{ay
1961)

E/3580-Capital Requirements of Petroleum Exploration and
Methods of Financing (15 Mar. 1962)

E/CN.11/374-Development of Mineral Resources in Asia and
the Far East (Sales No.: 53.II.F.5)

E/CN.11/457-Development of \Vater Resources in the Lower
Mekong Basin

E/CN.11/462-Survey of Mining Legislation for Asia and the
Far East (Sales No.: 57.II.F.5)

E/CN.ll/507-},fineral Resources Development Series No. 10
E/CN.12/360-Foreign Capital in Latin America (ST/ECAI

28; Sales No.: 54.II.GA)
E/CN.l2/365/Rev.1-Economic Development of Colombia

(Sales No.: 57.H.G.3)
E/CN.12/429/Add.3-EI desarrollo economico de la Argentina
E/CN.l2/449 and Add.1-European Economic Community and

Latin American Exports, 20 Apr. 1957
E/CN.12/486-Desarrollo Economico en Centroamerica (Sales

No.: 57.H.G.9)
E/CN.l2/489/Rev.1-Economic Survey of Latin America-1957

(Sales No. 58.ILG.l)
E/CN.l2/492-(ECLA) Report of the Central American Eco

nomic Co-operation Committee, 25 Feb. 1957-10 June 1958
(Sales No. 58.ILG.3)

E/CN.l2/498/Rev.l-Economic Survey of Latin America-1958
(Sales No. 59.H.G.1)

E/CN.l2/499-The Role of Agricultural Commodities in a
Latin American Regional Market

E/CN.12/503-Systems of Administrative Organization for the
Integrated Development of River Basins

E/CN.12/511-Preliminary review of Questions relating to the
Development of International River Basins

E/CN.l2/530jRev.l-ECLA Annual Report 1958-59 (E/32461
Rev.I)

E/CN.l2/541-Economic Survey of Latin America, 1959 (Pre
liminary edition)

E/CN.l2/550-Foreign Private Investment in the Latin Amer
ican Free-Trade Area (Sales No. 6O.ILG.5)

E/CN.12/565 and Add.1-Economic Survey of Latin America,
1960 (Preliminary edition)

E/CN.I2/C.1/9-Latin American Common Market and the
1Iultilateral Payments System (Sales No. 59.H.G.4)

E/CX.12/C.1/12-Government Policies Affecting Private For
eign Investments

E/CN.l4/2S--Economic Survey of Africa since 1950 (Sales
No. 59.II.K.l)

E/CN.l4/29-The Impact of the European Economic Com
munity on African Trade (20 Nov. 1959)

E/CN.14/61-Information Paper on Procedures for Accession
to GATT and the Advantages for Less-Developed Countries
(30 Sept. 1961)

E/CN.14/72 and Add.l-The Impact of Western European
Integration on African Trade and Development (7 Dec. 1960)

A/3822
A/41oo
A/4404
A/4818

A/2427
A/2680
A/3170
A/3595

A/603
A/933
A/1306
A/1856
A/2150
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T/1574-Pacific Islands, Report for 1960
T/1579-Western Samoa, Report for 1960
T/AC.36/L23, Ill-Land Questions in the Trust Territories

under French Administration
T/AC.36/L.34-Working Paper on Western Samoa
T/PV.1022

(j) Secllrity Council docllments

S/3636-Report of the Trusteeship Council-Pacific Islands
S/4076-Report of the Trusteeship Council, 1957-58
S/4089-Agreement between the United Arab Republic and

Compagnie Financiere de Suez of 13 July 1958 (A/3898)
S/4206--Report of the Trusteeship Council-1958-59
S/4380
S/4890

(h) Intemational Law Commission documtllts

A/CN.4/96-Yearbook, 1956
A/CNA/106-Yearbook, 1957
A/CNAI111-Yearbook. 1958
A/CNA/l19-Yearbook, 1959
A/CNA/124-Contribution of the American Continent to the

Principles of International Law that govern the responsibility
of the State

A/CNA/12S-Yearbook, 1960

(k) Documents of Specialized Agtllcies, Regional Economic
COl1llllissiollS and other inter-govemlllClltal agencies

ECAFE/TRADE/3S-Note by GATT on the Rome Treaty, 8
Dec. 1958

ECAFE/TRADE/57-23 Oct. 1959 (bringing Trade/35 up-to
date)

ECAFE/L.122-Laws and Regulations affecting Foreign In
vestments in Asia and the Far East

E/ECE/136-I.egal Aspects of Hydro-Electric D''''elopment
of Rivers and Lakes

E/ECE/360--Deve10pment of Hydro-power Stations on the
Danube (E/ECE/EP/202)

ECE/Gas-Working Paper No. 43, 23 Feb. 1959
ECA-Economic Bulletin for Africa, Vol. Il, No. 1, Jan. 1962
ECLA-Economic Bulletin for Latin America, Vol. V, No. 1,

March 1960
FAO-Forestry and Forest Products Studies, 1950, No. 2
ILO-Convention (No. 97) Migration for Employment (Re

vised 1949)-Recommendation No. 86
International Bank for Reconstruction and Development-Fif

teenth Annual Report, 1959··1960
International Monetary Fund-10th, 11th and 12th Annual

Reports on Exchange Restrictions
UNESCO-UNESCO/SS/Coop/lnter.l, Annexes 4 and 5
UNESCO/SS/27
General Agreements on Tariffs and Trade
GATT.L/38 (W 7/2)
GATT.L/305
GATT.L/425
GATT.L/466
GATT.L/583
GATT.L/637
GATT.L/656
GATT.L/755
GATT.L/778
GATT.L/805/Rev.1

(0 Trusteeship Council resolutions

2063 (XXVI)305 (VIII)

(f) Suretariat docllments

ST/ECA/1-The Effects of Taxation on Foreign Trade and
Investment (Sales No.: 50.XVI.1)

3T/ECA/l8-United States Income Taxation of Private United
States Investment in Latin America (Sales No.: 53.XVI.1)

ST/ECA/28-Foreign Capital in Latin America
ST/ECA/57-Structure and Growth of Selected African Coun

tries (E/3137; Sales No. 58.Il.C.4)
ST/ECA/60-World Economic Surve:r, 1958 (E/3244; Sales

No. 59.Il.C.1)
ST/ECA/63-Worll1 Economic Survey 1959 (E/3361; Sales

No. 6O.Il.C.1)
ST/ECA/64-Economic Development in the Middle East

1958-1959 (E/3384; Sales No. 60.Il.C.2)
STjLEG/SERB/6-Laws and Regulations on the Regime of

the Territorial Sea (Sales No.: 57.V2)
ST/TAA/K/lsrae1.S-Revenue Administration and Policy in

Israel (Sales No.: 58.Il.H2)
ST/TAA/M/8-Taxes and Fiscal Policy in Under-Developed

Countries (Sales No.: 55.Il.H.l)
ST/STAT/SERJ/3-World Energy Supplies-1955-1958

(Sales No. 59.xVIl.7)
ST/TRIiSERA/6/Add.2-Special Study on Economic Con

ditions and Development in Non-Self-Governing Territories
(Sales No.: 52.VI.B2)

ST/TRI/SERA/I3-Special Study on Economic Conditions in
Non-Self-Governing Territories (Sales No.: 58.VI.B.1)

ST/TRI/SERA/l4-Special Study on Social Conditions in
Non-Self-Governing Territories (Sales No.: 5~.VI.B2)

ST/TRI/SERA/15, Vols. 2 and S-Progress of the Non-Self
Governing Territories under the Charter (Sales No.: 60.
VI.B.l, vols. 2 and 5)

ST/TRIjSERA/17-Special Study on Economic Conditions
in Non-Self-Governing Territories (Sales No.: 60.VI.B.3)

E/CN.14/100 and Add.l-Report of the Ad Hoc Committee of
Government Representatives on the Impact of \Vestem Eu
ropean Economic Groupings on African Economics (2 Feb.
1961)

E/CN.14/139 and Add.1 and 2-Recent Developments in West
ern European Economic Groupings as far as they concern
African Countries (15 Nov. 1961; 6 Feb. 1962)

E/CONF.27/S-Internati:mal Sugar Agreement, 29 Oct. 1958
E/CONF.30j7-International Wheat Agreement, 12 March 1959

(g) Trllsteeship Council docl.ll1lents

TIAGREEMENT/8-New Guinea
T/AGREEMENT/9-Nauru
T/AGREEMENT/ll-Pacific Islands
T/1010 and Add.l-Special Questionnaire-New Guinea
T/1l62-Report of the United Nations Visiting lIission-

Tanganyika, 1953
T!1l69-Report of the United Nations Visiting Mission-

Tanganyika, 1954
T/1369-Rural Economic Deve1opment-Ruanda-Urundi
T/1399-Report of Rural Economic Committee-New Guinea
T/1438-Report by FAO-Land tenure in Tanganyika and

Ruanda-Urundi
T/I446-Nauru Report for 1957-58
T/1487-Ruanda-Urundi, Report for 1958
T/I489-Tangan)'ika, Report for 1960
T/1509-Nauru, Report for 1958-59
T/1514-New Guinea, Report for 1958-59
T/1532-Report of the United Nations Visiting Mission

Tanganyika, 1960
T/1538-Report of the Unh.:d Nations Visiting Mission

Ruanda-Urundi, 1960
T/I544-Land Utilization and Land Tenure in Tanganyika

234



GATT.L/886
GATT, Trade Intelligence Paper, No. 6 (Dec. 19,:7)
GATT-Trends in International Trade, Oct. 1958

6. Doeumentation of OIher intemational OrIJanizatiODl

(a) League of Nations

C.351(c).M.145(c).1930.V--COnference for the Codification of
International Law: Minutes of the Third Committee

C75.M.69.1929.V-Conference for the Codification of Inter
national Law: Bases of discussion drawn up by the Prepara
tory Committee

C.97.M23.l930.II (1930.II.S)-Conference en Treatment of
Foreigners

(b) Other orgall:zations

Pan American Union-A Statement of the Laws of Mexico
in Matters Affecting Business (1955)

Pan American Union-Mining and Petroleum Legislation in
Latin America (1958), vol. 1

ECSC-High Authority, Eighth General Report on the Activi
ties of the Community (1959/60)

OEEC-The Search for and Exploitation of Crude Oil and
Natural Gas in the OEEC Area
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REPORT OF THE COmnSSION ON PEmlANENT SOVEREIGNTY OVER NATURAL RESOURCES

I. Establishment, membership and terms of
reference of the Commission

1. The United Nations Commission on Pennanent
Sovereignty over Natural Resources was established
by the General Assembly in its resolution 1314 (XIII)
of 12 December 1958, entitled: "Recommendations con
cerning International Respect for the Right of Peoples
and Nations to Self-Determination". It is composed of
nine members: Afghanistan, Chile, Guatemala, the
Netherlands, the Philippines, Sweden, the Union of
Soviet Socialist Republics, the United Arab Republic
and the United States of America.

2. In the above-mentioned resolution, the General
Assembly, noting that the right of peoples and nations
to self-detennination as affirmed in the two draft Co
venants completed by the Commission on Human
Rights include "Pennanent Sovereignty over Natural
Wealth and Resources", and believing it necessary to
have full infonnation at its disposal regarding the
actual e."dent and character of that sovereignty, en
trusted to the Commission the task "to conduct a full

survey of the status of this basic constituent of the
right to self-determination with recommendations, where
necessary, for its strengthening". It was further decided
that in the conduct of the full survey of the status of
the permanent sovereignty of peoples and nations over
their natural wealth and resources, "due regard shall
be paid to the rights and duties of States under inter
national law and to the importance of encouraging inter
national co-operation in the economic development of
under-developed countries". The regional economic
Commissions of the United Nations and the specialized
agencies were invited by the Assembly to co-operate
with the Commission in its task; and the Commission
was requested to report to the Economic and Social
Council at its twenty-ninth session.

D. Representation and attendance

3. The member States on the Commission, the spe
cialized agencies and the International Atomic Energy
Agency were represented at the meetings of the Com
mission as follows:

Member Statu Reprcsentalivu Alternate representatives or advisers

Afghanistan ..........•
Chile '" .

Guatemala .•...•.....••

Netherlands .

Philippines ..

Sweden .

Mr. A. R. Pazhwak
Mr. O. Pinochet (first session)
Mr. D. Schweitzer (second and

third sessions)
Mr. A. Herrarte (first and sec

ond sessions)
Mr. G. Flores Avendaiio (third

session)
Mr. C. "V. A. Schurmann (fir.:t

and second sessions)

Mr. J. Polderman (third ses
sion)

Mr. J. Gamboa

Mr. S. Petren (first and third
~essions)

1fr. L. Myrsten (second session)

Mr. A. H. Tabibi
Mr. V. Rioseco (third session)

Mr. M. Kestler (first and sec
ond sessions)

Mr. C. Gonzalez-Calvo (third
session)

Miss J. D. Pelt (first and second
sessions)

Mr. J. Kaufmann (second ses
sion)

Mr. L. H. J. B. van Gorkom
(third session)

Mr. J. Brillantes
Mr. Quiambao
Mr. Espejo
Mrs. A. Rossel (third session)

Mr. A. Willen (third session)
Union of Soviet Socialist

RepUblics Mr. Sapozhnikov

United Arab Republic.. Mr. A. H. Abdel-Ghani (first
session)

Mr. R. Asha (second session)

Mr. A. H. Khamis (third ses
sion)

United States of America Mr. John M. Raymond

239

Mr. B. P. Prokofyev (second
session)

Mr. 1. A. Ornatsk-y (third ses
sion)

Mr. 1. 1. Yakovlev (third ses
sion)

Mr. A. H. Khamis (second ses
sion)

Mr. A. B. Abdel Ghaffar (sec
ond session)

Mr. S. M. Finger
Mr. J. Simsarian (first and sec

ond sessions)
Mr. C. G. Parker, III (second

session)



International Organi:alions Rtprtunlalivu

International Labour Or-
ganisation ...•.••••••. Mr. R. A. },[~tail (first session)

~[r. H. Reymond (second and third se35ions)
),[r. E. Zmirou (second and third session,)

Food and Agriculture
Org-anization .....•... ~[r. J. 1.. Orr ! second and third ses<il)ns)

~fr. P. \-. Acharya (second and third sessions)
International Atomic

Energy Agency...... ),[r. A. 1. Galagan (second and thid sessions)
),[r..\. V. Freeman (second and third sessiom)

Mr. :\1. F. Maurtua (Peru) attended the second and
third sessions of the Commission as an observer.

ill. Officers of the Commission

4. The Commission has held three sessions; the
first from 18-22 May 1959, the second from 16 Feb
ruary to 17 March '1960 and the third from 3 to 25
May 1961. At its first session the Commission elected
Mr. :\1. J. Gamboa (Philippines) as Chainnan. :\fr. A.
Herrarte (Guatemala) as Vice-Chairman and :\lr. A.
H. Abdel-Ghani (United Arab Republic) as Rap
porteur. At its second session. owing to the absence of
Mr. Abdel-Ghani. the Commission elected Mr. R. Asha
(United Arab Republic) as Rapporteur. At its third
session. due to the absence of Mr. Herrarte and Mr.
Asha.. the Commission elected :\lr. G. Flores Avendano
(Guatemala) as Yice-Chairman and :\fr. A. H. Khamis
ITnited Arab Republic) as Rapporteur.

IY. The work of the Commission at its first
two sessions

5. At its first session, the Commission decided that
the Secretariat should prepare a study on the Status
of Pennanent Sovereignty of Peoples and Nations over
their Xatural \Vealth and Resources for consideration
by the Commission at its second session. In his pre
liminary observations on the preparation of such a
study. the representative of the Secretary-General re
ferred to the variety of legal provisions in different
countries governing th'.s subject. \Vhile it would be
difficult. in his \·iew. for the Secretariat to compile such
material on every single aspect for every country, it
was possible to prepare a study that would cover a
broad representation of Member States, including the
various geographical regions as well as different eco
nomic and legal systems (A/AC.9i13). The Commis
sion agreed that the study to be prepared by the Sec
retariat should not be confined to legal matters but
must also contain infonnation on economic matters
pertaining to the status of permanent sovereignty of
peoples and nations over their natural wealth and re
sources. It was suggested that emphasis should be
placed on the less developed areas as well as Non-Self
Governing- Territories and Territories under the Inter
national Trusteeship System and on the exploitation of
natural resources by foreign nationals and foreign en
terprises, taking into account regional international or
ganizations as well as bilateral and multilateral agree
ments concerning e."{ploitation of natural resources.

6. At its second session, the Commission considered
the preliminary study prepared by the Secretariat (AI
AC.9i15 and Corr.! and Add.I). A number of sug
gestions were presented for the inclusion of additional

infonnation. Among the items suggested for inclustO!I
were: factual data on the methods of financing the ex
ploitation of natural resources and on the extent of
indigenous participation in Trust and Xon-Self-Govern
ing Territories; infonnation regarding the ar~a ::nd
relative fertility of agricultural land exploited by toreIgn
companies; a survey of the effects of the present eco
nomic blocs in various parts of the world on the e.....-
ploitation of natural resources; an indication of common
features of legislative measures in various countries
aimed at promoting foreign investment; more detailed
information on transit rights. especially of land-locked
countries; general conclusions from the available
sources of law regarding the rights and duties of States
under international law; and information supplied by
international organizations in regard to international
co-operation in the development of under-developed
countries. Some members stressed the need for data on
income and profits derived from investments in the ex
ploitation of natural resources in the under-developed
countries. Trust Territories and Non-Self-Governing
Territories. It was also suggested that additional in
fonnation might be included on the per caput income
and per capllt land holdings of indigenous people in
Xon-Self-Governing Territories as compared with those
of foreigners. Other members of the Commission con
sidered that information on income and profits could
hardly be representative and that no sound conclusion"
could be derived from such information; consequently.
they opposed the inclusion of such material. Some mem
hers also objected to the proposed indication of common
features of legislation relating to the promotion of
foreign il1Yestment. It was suggested by some rep
resentatives that the Department of Economic and
Social Affairs. the Legal Office and the Department of
Trusteeship and Information from Xon-Self-Governing
Territories of the Secretariat should co-operate in
furnishing the necessary information.

7. After discussion. the Commission adopted the
following resolution:

"The Commissioll 01> PermallCllt S01'ereignty O'l!er
N atl/ral Resol/rces,

"Recalling General Assembly resolution 1314
(XIII),

"Hazing cOllsidered the preliminary study prepared
by the Secretary-General entitled 'The Status of
Pennanent Sovereignty over Natural 'Wealth and
Resources' (AIAC.9715 and Corr.1 and Add.1),

"1. Commends the Secretary-General for the pre
liminary study prepared for the Commission;

"2. Requests the Secretaly-General, taking into
account the vie\vs expressed by the members of the
Commission at this session:
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«(a) To invite Member States and specialized
agencies to verify the material in the preliminary
study and to submit additional pertinent information
"with regard to matters within their respective juris
dictions;

«(b) To prepare, not later than 15 March 1961,
in the light of such submissions, a revision of the
studX for consideration by the Commission at its next
seSSIOn;

"(c) To include in the revised study appropriate
references to United Nations decisions, reports and
studies relating to rights and duties of States under
international law and to international co-operation
in the economic development of under-de\'eloped
countries;

«3. E:rpn!sses the hope that ~Iember States which
have not yet already done so would as soon as pos
sible submit the necessarv information on the status
of permanent sovereignty over natural wealth and
resources within their respecti\'e jurisdictions."

8. The Commission also decided. in accordance with
General Assembly resolution 1314 (XIII), to submit a
progress report covering the work of its first two ses
sions to the twenty-ninth session of the Economic and
Social Council (Ei3334). It was stated in the progress
report that the Commission would hold its third session
at the end of April 1961 to consider the revised text
of the Secretariat studv and would submit its final
report to the Economi~ and Social Council for con
~ideration at its thirty-second session.

V. Consideration of the revised Secretariat study

9. In accordance with the decision taken by the
Commission at its second session. the Secretariat sub
mitted its revised studv for consideration bv the Com
mission at its third session (A/AC.9715iRev.l and
Corr.1, and Add.l). The revised study consists of five
chapters: (l) Xational ~[easures Affecting the Owner
ship or Use of Natural Resources by Foreign Nationals
or Enterprises; (H) International Agreements Affect
ing the Forei~n Exploitation of Natural Resources;
(Ill) International Adjudication and Studies under the
Auspices of Inter-governmental Bodies Relating to Re
sponsibility of States in Regard to the Property and
Contract of Aliens; (IV) Status of Permanent Sover
eignty over Natural \Vealth and Resources in Newly
Independent States and in Non-Self-Governing Terri
tories and Territories under Trusteeship; (V) Eco
nomic Data Pertaining to the Status of Sovereignty
over Natural \Vealth and Resources in Various Coun
tries. In the introduction to the revised study. it was
stated that the Secretariat, in preparing the revision, was
guided by the views e."pressed by the members of the
Commission at its second session and in particular by
the summary of these views as set forth in the Com
mission's proRress report. Special consideration was
given to the wishes of some members of the Commission
that the revised study include more factual information
on sovereignty over natural resources in the less devel
oped countries and in Non-Self-Governing Territories.
As a result. chapters IV and V were considerably ex
panded.

10. In his opening statement made at the third ses
sion of the Commission. the Chairman described the
revised Secretariat study as containing a wealth of con
crete information which could serve as a practical and
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constructive guide for Governments when considering
the problem of the sovereignty over natural wealth and
resources. Most members of the Commission also re
garded the study as a valuable document and some of
them felt that it could be the basis on which the Com
mission might make its recommendations on the subject
to the Economic and Social Council. On the other hand,
some members considered that the studY of the Secre
tariat. even in its revised form, does not reflect the real
situation in the field of exploitation by foreigners and
their companies of natural wealth and resources of
Xon-Self-Governing Territories, Trust Territories and
less developed countries. Some members stated that
information on certain matters which they suggested
at the second session of the Commission (see para
graph 5 abo\'e) was stilI lacking in the revised study;
they further suggested that the revised study should
include more factual data concerning the method of
financing the exploitation of natural resources and the
extent of indigenous, as compared with alien. participa
tion, as well as supplementary information concernin~

legislation to encourage foreign investors. It was also
suggested that fuller information be given on the profits
made by foreign companies and the proportion attribut
able to those companies of exports from the countries
in which they had acquired rights of exploitation, and
on the transit rights, particularly relating to the rights
of land-locked countries for free access to the sea. The
view was also expressed that the revised study did not
sufficiently reflect violations of the sovereignty of peo
ples over their natural wealth and resources occurring
in many parts of the world. It was pointed out hy tht'
representati\'e of the Secretary-General that certain in
formation requested by some members had not been
available to the Secretariat. that the replies from Gov
ernments to the requests made in accordance with the
Commission's decision had not prm'ided such informa
tion ancI that in view of the General Assemblv resolution
on control and limitation of documentation~ it had not
been thought necessary to reproduce in the revised
study the voluminous material which had already ap
peared in other United Xations documentation.

'VI. Recommendations of the Commission

11. The following draft resolutions and amendments
were submitted to the Commission at its third session.

(a) A draft resolution was submitted by the USSR
(A/AC.97/L.2) to which amendments were proposed
by the United Arab Republic (AIAC.97IL.4). After
discussion, the represen~ative of the USSR submitted
a revised version of his draft resolution (AIAC.97/
L.2IRev.l).

(b) A draft resolution was submitted by Chile (AI
AC.97/L.3/Rev.l) to which amendments were pro
posed by the United Arab Republic and later jointly
by Afghanistan and the United Arab Republic (AI
AC.97/L.6 and Corr.l). After holding informal meet
ings with other members of the Commission, the rep
resentative of Chile submitted a revised draft resolution
(A/AC.97jL.3/Rev.2). to which amendments were
proposed jointly by Afghanistan and the United Arab
Republic (A/AC.97/L.7). An amendment submitted
by Sweden (AIAC.97IL.5) to the original Chilean
draft resolution was revised and submitted jointly by
Sweden and Afghanistan (AIAC.97IL.5/Rev.l) to the
revised Chilean draft resolution. A sub-amendment was
submitted by the United Arab Repubic (AIAC.97I



interests, both domestic and foreign. In such cases,
the owner shall be paid appropriate compensation,
in accordance with the rules in force in the State
taking such measures in the exercise of its sovereignty
and in accordance with international law;"

L.lO) to the joint amendment by Sweden and Afghan
istan. Amendments were also submitted by the United
States (A/AC.97/L.9) to the Chilean revised draft
resolution.

(c) A draft resolution was submitted by the United
Arab Republic (AIAC.97/L.S/Rev.l) which replaced Operative paragraph 6 of part A:
a proposed amendment originally contained in docu- "6. International co-operation for the economic
ment A/AC.97/L.7. development of under-developed countries, whether

12. After the representative of Chile introduced his it takes the form of public or private capital invest-
revised draft resolution (A/AC.97/L.3/Rev.2), Part B ments technical assistance or e.xchange of scientific
of which would request the Economic and Social Coun- inforn'Jation shalI be so o;iented as to contribute in
cil to arrange for the publication of the revised Secre- every possible way to the exercise of sovereignty as
tariat study together with the Commission's report, the described in paragraph 5 above;"
Commission was informed by the Secretariat of the
financial implications of that provision. Operative paragraph 8 of part A:

"8. States and international organizations shall13. Those paragraphs of the 01ilean revised draft d I I I . ty
resolution to which amendments had been submitted are rigorously an scrupu ous y re~pect t le sovereIgn

of peoples and nations over. theIr natur~1 wealth .and
reproduced below: resources in accordance WIth the UnIted NatIOns

Preambular paragraph 1, in part A, "The General Charter and the provisions of this resolution."
Assembly, 14. At the thirty-first meeting of the Commission

"Bearing in mind resolution 1314 (XIII) adopted held on 22 May 1961, at the request of the representa-
by the General Assembly on 12 December 1958. tive of Chile, the Commission decided to give priority
which instructed the Commission to conduct a fulI of voting to the Chilean revised draft resolution.
survey of the status of permanent sovereignty over 15. The following amendments were either with-
natural wealth and resources as a basic constituent of drawn Or not pressed to a vote by their authors: (1)
the right to self-determination, with recommenda- the amendment by the United States (A/AC.97/L.9)
tions, where necessary, for its strengthening, and to add to the end of the second preambular paragraph
recommended further that, in the conduct of the full the words "in conformity with the rights and duties of
survey of the status of the permanent sovereignty of States under international law" ; (2) the amendment by
peoples and nations over their natural wealth and the United States (A/AC.97/L.9) to add at the end
resources, due regard should be paid to the rights of operative paragraph 2 the words "and in accordance
and duties of States under international law and to with international law", which was not pressed to a
the importance of encouraging international co-opera- vote on the understanding that the United States re-
tion in the economic development of under-developed served the right to submit an amendment to the Eco-
countries," nomic and Social Council; (3) the amendment by
Preambular paragraph 2 of part A: Afghanistan and the Unite? Arab Republic (J:./AC.97/

"Bearing in mind resolution 1515 (XV) adopted L.7) to replace in operatIve paragraph 4, hne 4, the
by the General Assembly on 15 December 1960, which word "appropriate" by the word "adequate"; (4) the
recommended that the sovereign right of every State amendment by Afghanistan and the United Arab Re-
to dispose of its wealth and its natural resources public (A/AC.97/L.7) to insert in operative parag:ap~
should be respected," 4, line 5, the words "when and where appropnate

after the word "compensation" which was not pressed
Operative paragraph 2 of part A: to a vote, on the understanding that the proposal would

"2. The exploration, development and use of those be submitted by Afghanistan to the Economic and
resources, as well as the import of the foreign capital Social Council or the General Assembly.l
required for those purposes, shall be in conformity 16. The folIowing amendments being merely draft-
with the rules and conditions which those peoples ing changes were accepted by the author of the revised
and nations freely consider to be necessary or desir- draft resolution and were incorporated in the draft
able with regard to the authorization, restriction or resolution without vote: (1) the amendment by Afghan-
prohibition of such activities;" istan and the United Arab Republic (AIAC.97/L.7)

to replace in the first preambular paragraph, line 5, the
Operative paragraph 3 of part A: word "recommended" by the word "decided" in the

"3. In cases ,,,here authorization in granted, the English text; (2) the amendment by the United States
capital imported and the earnings on that capital (AIAC.97/L.9) to replace, in the first preambular para-
shall be governed by it, by the national legislation graph, line 2, the words after the comma by "v:hich
in force, and by international law. The profits derived established the Commission on Permanent SovereIgnty
must be shared in the proportions freely agreed upon, over Natural vVealth and Resources and instructed it
in each case, between the investors and the recipient to conduct a full"; (3) the amendment by the United
State, due care being taken to ensure that there is no States (A/AC.97/L.9) to replace, in operati~e.par~-
impairment, for any reason, of that State's sover- graph 2, line 1, the word "use" by the word dISpOSI-
eignty over its natural wealth and resources;" tion" and the amendment by the United States (A/
Operative paragraph 4 of part A: AC.97/L.9) to replace, in line 2, the word "shall" by

"4. Nationalization, expropriation or requisitiot;- 1 For explanations given by th~ representatives of Afghan-
inO' shall be based on grounds or reasons of pubhc istan and the United Arab Republic, see AIAC.97~SR.29, page 4
utility, security or. t~e national. in.te;est which. are (Af~hanistan) and AIAC.97/SR.30, page 5 (Umted Arab Re-
recognized as overndmg purely mdIvIdual or pnvate public).
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the word "should"; (4) the oral amendment by the
Philippines to replace in operative paragraph 2, line 1,
the word "those" by "such", line 2, the word "those"
by "these", and line 3, the word "those" by "the";
(5) the oral amendment proposed by the Philippines
to replace in operative paragraph 3, line 2, the word
"it" by the words "the terms thereof"; (6) the oral
amendment proposed by the Philippines to replace in
operative paragraph 6, line 2, the words "it takes" by
the word "in" and in line 4, the word "oriented" by
the word "encouraged"; (7) the amendment by Af
ghanistan and the United Arab Republic (AjAC.97j
L.7) to replace in operative paragraph 8 the words
"rigorously and scrupulously" by the words "strictly
and conscientiously". -

17. The following amendments were put to the vote:
(1) the amendment by the United States (AjAC.971
L.9), to add at the beginning of the second sentence in
operative paragraph 3 the words "agreements freely
made in each case should be faithfully observed and",
was rejected by 5 votes to 4. Thereafter, the representa
tive of the United States withdrew his other amend
ments to operatiye paragraph 3; (2) by a vote of none
for, 4 against and 5 abstentions, the Commission decided
to retain the word "utility" in the English text of
operative paragraph 4, line 2, page 2, instead of "pur
pose"; thereafter, the representative of the United
States withdrew his amendment to delete the words
"or national interest"; (3) the representative of the
USSR requested a vote by division on the two para
graphs of the sub-amendment by the United Arab Re
public (AjAC.97jL.W) to the foint amendment by Af
ghanistan and Sweden (AjAC.97/L.5jRey.l) to oper
ative paragraph 4. The request was rejected by 1 vote
in favour, 4 against, with 4 abstentions. The sub-amend
ment was adopted by 5 votes in favour, 3 against, with
1 ab~tention. As a result, the joint amendment by Af
ghamstan and Sweden (AjAC.97/L.5jRev.1) which
provided for the settlement of disputes arising out of
the question of compensation by international adjudica
tion or arbitration, subject to agreement by the parties
concerned, was not put to the vote.

18. The Commission agreed to insert at the end of
part A of the revised Chilean draft resolution a new
paragraph proposed by Afghanistan and the United
Arab Republic (AjAC.97jL.7) concerning a request
to the International Law Commission.

19. The revised Chilean draft resolution, as amended,
was adopted by 8 votes to 1, with no abstentions (for
text, see annex, resolution I).

20. The revised draft resolution submitted by the
USSR (AjAC.97jL.2jRev.l) in addition to the para
graphs, which were later adopted as resolution II (see
paragraph 22 below), would request the Economic and
Social Council to recommend the adoption by the Gen
eral Assembly of the following draft resolution:

"The General Assembly,
"Recalling its resolutions 523 (VI) and 626 (VII)

and, in particular, resolution 1314 (XIII), which
emphasizes that the right of peoples and nations to
self-determination includes permanent sovereignty
over their natural wealth and resources,

"Consideritlg that one of the basic purposes of the
United Nations, as proclaimed in its Charter, is to
develop friendly relations among nations based on
respect for the principle of equal rights and self
determination of peoples,
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"Cotlsidering that the Declaration on the granting
of independence to colonial countries and peoples
solemnly proclaims the necessity of bringing to a
speedy and unconditional end colonialism in all its
forms and manifestations,

"Havitlg regard to the special importance of the
question of promoting the economic development of
the less developed countries and the strengthening of
their national independence,

"Considering that the realization and strengthening
of the permanent sovereignty of States over their
natural wealth and resources helps to strengthen their
national independence,

"1. Reaffirms the permanent sovereign right of
peoples and nations freely to own, utilize and dispose
of their natural wealth and resources in the interests
of their independent national deyelopment and of en
hancing the well-being of the people, including the
sovereign right: to admit or not to admit foreign
capital to the exploration and utilization of natural
wealth and resources in their territory; to lay down
conditions for and exercise control over the activity
of domestic and foreign capital in their territory and
over the distribution and export of profits; to limit,
curtail or halt such activity if it conflicts with their
national interests or infringes their sovereignty over
natural wealth and resources; to carry out nationali
zation and e.-..;:propriation measures without let or
hindrance; and to take other necessary measures to
safeguard and strengthen their sovereignty over na
tural wealth and resources;

"2. Declares that the violation of the sovereign
rights of peoples and nations with respect to their
natural weath and resources is contrary to the spirit
and principles of the United Nations Charter and
hampers the development of international co-opera
tion and the preservation of peace;

"3. Fully supports the measures adopted by peo
ples and nations to restore or strengthen their sover
eignty over natural wealth and resources and regards
as inadmissible any action designed to hinder the
realization, protection and strengthening of that sover
eignty;

"4. Recognizes that assistance to the economically
less developed countries and the activity of foreign
capital permitted by them in their territory should
correspond to the interests of their independent na
tional development and should be based on respect
for their sovereignty over their natural wealth and
resources;

"5. Calls 1lpon all States and international organi
zations strictly and conscientiously to respect the
sovereignty of peoples and nations over their natural
wealth and resources in accordance with the United
Nations Charter and the provisions of this resolution;

"6. Calls for the encouragement of international
co-operation in the economic development of less de
veloped countries based on the sovereign equality and
mutual respect of States."
21. At the thirty-second meeting of the Commission

held on 23 May 1961, the representative of the United
Arab Republic e.-..;:plained that in view of the acceptance
by the USSR of the majority of his amendments (AI
AC.97jL.4) , he would request a voting only on his
amendment to operative paragraph 1 of the USSR re
vised draft resolution. This amendment, which would



replace all the phrases beginning with "including the
sovereign right" by the following: "and to take all
measures to strengthen the sovereignty over their na
tural resources in accordance with the principles laid
down by the Charter of the United Nations", was
adopted by 3 votes to none, with 5 abstentions.

22. At the request of the representative of the
Philippines. a separate vote was taken on the first part
of the USSR draft resolution, beginning with "The
Commission on Permanent Sovereignty over Natural
Resources" and ending with "Transmits the said study
to the Economic and Social Council together with the
observations made bv the members of the Commission".
This part was adopted by i votes to none. with I
abstention (for text, see annex, resolution Il). At the
request of the representative of the USSR, operative
paragraph 3 of his revised draft resolution was put to
a roll-call vote and was rejected by 3 votes in favour
(United Arab Republic, Afghanistan. Union of Soviet
Socialist Republics). 4 against (United Sates of Amer
ica, X etherlands. Philippines. Swepen) and 1 absten
tion (Chile). The remaining part of the USSR draft
re::olution was rejected by 3 votes to 4. with 1 absten
tion.

23. The draft resolution suhmitted by the United
_-\rab Republic (A/AC.97/L.8/Rev.l), with drafting
changes proposed by the representative of the Philip
pines, was adopted by 6 votes to none. with 3 absten
tions (for text, see annex, resolution Ill).

. 24. The three resolutions adopted by the Commis
ston are reproduced in the annex to the present report.
In accordance with resolution n. the Commission
transmits the revised Secretariat study, together with
the observations made by the members as contained in
the summary records of the meetings of the Commission.
to the Economic and Social Council.

A1'Il'NEX

Resolution I

The COlllmissioll 011 Pall/allclll So.:creigllly o..'cr Xalllral
Resources,

Bcarillg ill milld the task entrusted to it by the General As
sembly in its resolution 1314 (XIII),

COlldllced of the need for recommendations to strengthen
the right of peoples and nations to permanent sovereignty over
~heir natural wealth and resources,

Rl!qucsls the Economic and Social Council to recommend
that the General Assembly should adopt the following draft
resolution:

"The Gelural AssemblJ',

"Bearillg ill milld resolution 1314 (XIII) adopted by the
General Assembl)· on 12 December 1958, which established
the Commission on Permanent Sovereignty over Katural
Resources and instructed it to conduct a full suney of the
status of permanent soyereignty over natural wealth and
resources as a basic constituent of the right to self-determina
tion, with recommendations, where necessary, for its strength
ening, and decided further that, in the conduct of the full
survey of the status of the permanent sovereignty of peoples
and nations oyer their natural wealth and resources, due
regard should be paid to the rights and duties of States under
international law and to the importance of encouraging inter
national co-operation in the economic development of under
developed countries,
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"BearillfJ in milld resolution 1515 (XV) adopted by the
General Assembly on 15 December 1960, which recommended
that the sovereign right of every State to dispose of its
wealth and its natural resources should be respected,

"Considering that any measure in this respect must be
based on recognition of the inalienable right of aH States
freely to dispose of their natural wealth and resources in
accordance with their national interests, and on respect for
the economic independence of States,

"Considering that in order to promote international co
operation for the economic development of under-developed
countries, based on respect for the principles of equal rights
and the right of peoples and nations to self-determination, it
is desirable to establish in advance economic and financial
agreements,

"Considering that the pro\'i,ion of economic and technical
assistance, loans and increased foreign investment must not
be subject to conditions which conflict with the interests of
the recipient State,

"Considering the benefits to be derived from exchanges of
technical and scientific information likely to promote the
development and use of such resources and wealth, and the
important part which the "Gnited Xations and other inter
national organizations are called upon to play in that con
nexion,

"Attaching particular imporlallcc to the question of pro
moting the economic development of under-developed coun
tries and securing their economic independence,

"Declares that,

"1. The right of peoples and nations to permanent sover
eignty over their natural wealth and resources must be
exercised in the interest of the well-being of the people of
the State concerned;

"2. The exploration, development and disposition of such
resources, as well as the import of the foreign capital required
for these purposes, should be in conformity with the rules
and conditions which the peoples and nations freely consider
to be necessary or desirable with regard to the authorization,
restriction or prohibition of such activities;

"3. In cases where authorization is granted, the capital
imported and the earnings on that capital shaH be governed
by the terms thereof, by the national legislation in force, and
by international law. The profits derived must be shared in
the proportions freely agreed upon, in each case, between
the investors and the recipient State, due care being taken
to ensure that there is no impairment, for any reason, of that
State's sovereignty over its natural wealth and resources;

"4. Xationalization, expropriation or requisitioning shaH
be based on grounds or reasons of public utility, security or
the national intere..;t which are recognized as overriding purely
individual or private interests, both domestic and foreign.
In such cases, the owner shall be paid appropriate compensa
tion, in accordance with the rules in force in the State taking
such measures in the exercise of its sovereignty and in
accordance with international law. In any case where the
question of compensation gives rise to a controverS)', national
jurisdiction should be resorted to. epon agreement by the
parties concerned settlement of the dispute may be made
through arbitration or international adj udication ;

"5. The free and beneficial exercise of the sovereignty of
peoples and nations over their natural resources must be
furthered by the mutual respect of States based on their
sovereign equality;

"6. International co-operation for the economic develop
ment of under-deyeloped countries. whether in the form of
public or private capital investments, technical assistance,
or exchange of scientific information, shaH be so encouraged
as to contribute in every possible way to the exercise of
sovereignty as described in paragraph 5 above;

"7. Violation of the rights of peoples and nations to sover
eignty over their natural wealth and resources is contrary



to the spirit and principles of the United Nations Charter
and hinders the development of international co-operation
and the maintenance of peace;

"S. States and international organizations shall strictly
and conscientiously respect the sovereignty of peoples and
nations over their natural wealth and resources in accordance
with the United Nations Charter and the provisions of this
resolution.

"Reqlll:sts the International Law Commission to speed up
its work on the codification of the topic of responsibility of
States for the consideration of the General Assembly."

B

The Commission on Permanellt Sovereignty over Natllral
Resollrces,

Having e:mlllilled the revised study on the "Status of Per
manent Sovereignty over Natural Wealth and Resources" pre
pared by the United Nations Secretariat (A/AC.97/5/Rev.1
and Add.!),

1. Thanks the Secretariat for the study it has prepared;

2. Reqlll!sts the Economic and Social Council to arrange
for its publication, together with the Commission's report, so
that the document may be available to all who wish to consult
the useful information which it contains.

Resolution 11

The Commission 011 Permanellt Sovereignty over N atllral
Resollrces,

Recalling General Assembly resolutions 523 (VI) and 626
(VII) and, in particular, resolution 1314 (XIII),

Desiring to promote the strengthening of the permanent
sovereignty of peoples and nations over their natural wealth
and resources,
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COllsidcring the study prepared for the Commission by the
Secretariat with this end in view,

Trallsmits the said study to the Economic and Social Council,
together with the observations made by the members of the
Commission.

Resolution III

The Commissioll on Pcrmallcnt Sovereignty over Natllral
Resollrces,

Considerillg the importance and usefulness of further studies
and recommendations for the promotion of the right of peoples
and nations to permanent sovereignty over their natural wealth
and resources,

"Requests the International Law Commission to speed up
its work on the codification of the topic of responsibility of
States for the consideration of the General Assembly."

Addendum

Statement 0/ financial implications submitted by
the Secretary-General

1. Under operative paragraph 2 of resolution I B adopted
by the Commission on Permanent Sovereignty over Natural
Resources, the Economic and Social Council was requested to
arrange for the publication of the revised study on "The
Status of Permanent Sovereignty over Natural \Vealth and
Resources" prepared by the United Kations Secretariat (A/
AC.97/5/Rev.! and Add.l), together with the Commission's
report (E/3511-A/AC.97/13).

2. The cost of printing the study in the three languages
of the Economic and Social Council, estimated on the basis
of 2,000 copies in English, S50 copies in French and 600 copies
in Spanish, would be $15,400.

3. Should the request of the Commission be approved by
the Council, the Secretary-General would request provision
for the cost in his revised 1962 budget estimates to be sub
mitted to the General Assembly at its sixteenth session.
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