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Ouecrmo locToARHOro npeactapuTena Huxkaparya OpH
Oprauusauny O6temuHeHHEX Haumil or 19 Hoabpsa
1985 rona Ha uMR leHepalbHOIO ceKpeTaps

Hmew 4HecTs obpaTUThCA Kk Bamemy lpeBoCXOAMTEJILCTBY B CBASH C MHCEMOM,
HanpapneHHsM Ha Beme MMA oT 6 HOAGPA 1985 roga [OoCcTOAHHEM MpefCTaBUTENeM
CoefuHeHssX UllTaTos AMepMKH nmpm OpraHusann OSbefuHeHHbX Haluil nocsioM r-HOM BepHOHOM
®. YosTepcoM, B KOTOPOM COAEPRHTCA MNpochba pPACHPOCTPaHUTh B KauYecTBe OPHLUHANEHOIO

NOKYMeHTa [oKNal, Oos3arfabsieHHsit "PeBOJIOLMA 3a NpefeJiaMH HallX I'PaHMIL:
CAHOMHHCTCKAA MHTePBeHUMA B lleHTpamnmbHoi AMmepuxe" (A/40/858-8/17612).

ByAoyuu He B COCTONHMH INPHBeCTH MOKa3aTeJIkCTBa MHMMON HHTepeeHUUH Hukaparya
NMPOTHR KAKOro-JMBGO ILeHTPaNbHOAMEPHKAHCKOI'0 rocypfapctrba, CoepuHeHHrle HTatTh
cdabpuKoBas AOKNaK, COCTABJMEGHHREI B AyXe cTapoil NOJMTHKH HOe3luAdopmanvu B
NponaraHgUCTCKMX LeNIfX HHHelHe# agMUHMCcTpauun CoeauHeHHux [ltaToB, KoTopas, MHTafCh
onpasfaTh CBO® rpAJHYD BOHHY NMPOTHE Moe# CTpaHH M NPHXPLIEAACH BECHM@ CBOeoSpAa3IHLM
TONIKOBaHMEM CTaTbhu 51 ¥eTaBa, rge pedb MAeT O MpaBe Ha MHAUBUIOYAJILHYR U
KOJMeKTUBHYD caMoo00pOHY, THaTCA AOKa2aTh, OYATO MOe INPABMTENLCTBO HeceT
OTBeTCTBEHHOCTE 34 He3aKOHHHe JeHCcTBHA, HaNpaBJeHHHe Ha nogpsie M fAecTaGmimiaLmo
PEXHMOE B COCEUMHHX CcTpaHaX. ClefiyeT HanOMHHTE, 4TO PTC CBOEBOJMBHOE TOJIKOBAHHE
Mpaea Ha MHAMBPUAYAJIBHYD ¥ KOJUIEKTHBHYD C&MOOGOpPOHY RIEPBLIE HAajla B CBO&M BHICTYILIeHUH
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12 anpena 1984 rogs B AMepHEaHCcKOM ofmecTBe MeXOYHapOLHOI'O Npapa r-wa JwHH
KUDKIIATPHK, NPeXRHUi npefcTapuTent GoenuHeHHnx DTaTos 3 »ToH OpraHM3aLuM,
TOJICOBAHHE, KOTOPOE 34CTaBMNO OHl MOKPACHeTHL Hawe CaMuX POOKMX HM3I qucsa
aMepHKaHIeB=HHTepHaIMOHATHCTOR .

NipaBHTeNLCTBO Moeil cTpame cephe3Ho O6eCMHOKOSeHC TeM, €4TO CO3JaHHke 3TOH
Opraunzauuell MexaHU3ME HCNOJIB3YOTCHA ENA PacNpocTpaHeHHA NamdyieTz, KOTOPHI, nogodxo
chaGpUKORAHELM BAWHMHITOHCKOHM aAMHHMCTPaUNeH mpefsOymuM "GesmmM KHAraM", JMmeH
KaKoif~mubo LeHHOCTH, GO0 B HeM MAJIATATCR HMeKamapiyue Aefic TBUTENBHOCTDH NOMBICIEL,
pacciMTAHHEe Ha CO3JaHMe TaKOro MUPOBOrC oSmMecTBEHHOI'C MHeHMA, KOTOpOoe IMO3BOJTMIO 6
aMepHUKaHCKHM OpaBMTEeNAM “ONpaBRaTs” TO, YTO ONPAaRJaTh HEBOIMOXHO: NpAMYI0 MM
KOCBEeHHYD, OTKPHTYD WIX TailHy BOEHHYN HHTEPBeHUMO OAHON M3 CaMbX MOTYHMecTReHHBIX
cTpPaH MHpa NPOTHUR HeGonbmofl crTpaHel ¢ TeppuTopueil 140 000 RB. KM M HacelleHMeM OKOJIO
3 MIIH. 4YeJIOBEK, COBEpUaeMy® ¢ e©AMHCTBEHHOH IeJIP® — "H3MeHHTH CYWMeCTBYRIyn
CTPYKTYPY" CaAHUMHUMCTCKOrO IPaBHUTEJILCTES ¥, BRIPAMAACh Ha aAMepPHUKAHCKOM Xaprowe,
3ACTABHTE €ro roBopuTek "Uncle” ("Osgpmka™), YTO O3HaAvaeT NOAYKHHTHCH
(npecc-KoHpepeHUUA NpesHOeHTa PelfiraHa, cocroapwascA 21 despans 1985 roga).

Hac He yguBnRer, 49TO Te, KTO MpecTrylaeT :aKOH, METADTCA TeNeph
AesuspopMupoBaTE MexOyHapogHoe coobmecTBO M cBoit cobceTBeHHrit Hapom. ¥Kak oTMeTHn
HeCRONLKO Hefellb Haszay B ¢cBOeM OTKPBHITOM NHCbMe NMpeRcTaBMTENMb WMTAaTa MaccagyceTe B
KoHrpecce CoefguHeHHb HTaToB r-H dOBaph IPR. Mapru:

"MOMHO IPeAnoNaraTb, YTO b Cioraiinne MecHAUp! MW BCe Yage GYHeM C/LIIATE
apryMeHTH OT apMuHMcTpaudin Pefirana, OHHM M Te Xe APIYyMeHTH, COIJIACHO KOTOPBIM:

- Huxaparya ABJRETCS COBETCKHM CATeUMMTOM, BO IJISpe KOTOPOr0 CTOMT
TOTANMTApHOE MNPABUTENILCTRO, MNPENCTABJADIEE ITOCTOSHHYID Yrpo3y [NH CBOMX
cocemelt ...

- Canseagop — sTo dopMuUpybmascA HeMOKpaTHd, B ROTOPOH oTMevanTcs Sosinmue
DOCTWKEHHUA B OGJIACTH NP3B YEJIOBEKA ...

- Toxaypac HyxaaeTca B Hamelf nocToAHHON BoeHHoit moMomu IIA OKa3aHMA
NpoTHROReicTBUA cocenHell Hukaparya ...

- Kocra-PRKe HeofXonuMa apMus, IJIA Mero OH& MOJDKHA OTKa3aThCA OT HeBROeHHo
CTPYKTYPH, CYUecTBywue# B cTpane ¢ 1948 roma ...

Bece »TH yTBepXiAeHUN SBAAOTCA YaCTEO MponaraHAWCTERON GIUII-KaMHIHUW
MuHuCcTepcTBa o6opomsl, IIPY M rocynapCTBEHHOrO HeNapTaMeHTa ... H COBEPHEHHO
OYSBMOHO, HYTO BCEe BTH YTPepRUeHUS JORUBE'.

Co ceoeli CTOPOHH, OeBATH WJISHOB KOHrpecca CoefubeHHsrx LTaToB, BXONANKX B
Haunonansuelit KOMUTeT 3a Mpp B LieHTPanbHOl AMepHKe, MOAYEPKHYNHM B OTKPHTOM IUChMe:

"3agyMaiiTech Ha MHHYTY Haj TaKUMHM HeNPHUATHEMYU MBHCJIAMM: aMepHMKaHCKHe BoHcka
BeAyT TaiHy® BoiiHy ... GexeHLp, AuNeHHbMe KpOBa, MMYT CHACeHUA OT YIMHeTeHHE K
HaCHMUA ... COTPYAHUKU L[PY nonupanT aMepPHKAHCKME 33KOHH M HeIaKOHHO
GUHAHCKPYOT BO&HHHE I'PYINE MPaBOrc TOJRA ... MIWINOHE LOMANapPOoB aMepHKaAHCKMX
HanorommaTenbiukos pas6a3apHBalTCd HA [MOCTABKM OPYHUA JUKTATOpaM ... pemyTauus
Hameil CTPaHH B IN1a3axX MHPOEOH OCMECTBEHHOCTH 3JalATHAHA".

Faon
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AMepuKaHCKMe CeHATOpH, KOHMIpPecCMeHL!, MHPH M HAPYI'HMe BLIOOPHEe HOJDRHOCTHHIE JIMUA
denepanbHOro MpaBHTEJILCTBE, BlacTed WTATOB M MECTHHX OPraHoB, cCBeTCKHe W
peJruo3He OedTend He paz OclapHMBAJI JOCTOBEPHOCTH "OeymX KHUr". OHM, Kak M BCe
Te WUNeHH MeXIYHAapoRHOro coolmecTBa, KOTOpHEe BHHMMATENLHO CHeAAT sa Hamel Goprboit za
MMP, HALMOHAJILHLIL CYBEepEeHUTeT M HeoTheMJieMoe IIpaBo Ha caMoolipegelieHHe, 3HaOT, KTO
HapymaeT MeMHVHApPOLioe NMpabBo, KTO CeeT Teppop M CMepTh CPefy rpasmiaHCKOro HaceJleHus
Hamell cTpaHsl, KTO MNOATOTORPHMII PYKOBOJCTBO AJIA BeleHHMA NCHXOJIOTMYeCKHMX ONepalmit B
YCJIOBUAX MApTH3AHCKOH BOHHE, B KOTOpOM y4YaT ybOMBaTE M IEITaTh HH B YeM HelOBMHHLDL
mogeil, 3HaOT, KTO, CJegys NOMUTHKEe rocyZapcTBeHHOrOo TeppopuiMa, MHEMPOBAll HAamM
[OPTH, COBepPMAJ HalafeHHs Ha HamM DKOHOMHYECKHe oGLeKTh, YHHYTOXasyl ypokali, KTo
YCTAHOBMA BKOHOMMIECKoe M Toprosoe »mbGapro nporTup Hikapalya B BolMiomee HapyleHte
MeXOYHAPOUHLHX COrJaneHHH,

Ecyil gMepHKaHCKHe NPAaBHTeNM OeHCTBHUTEJIBHO 3aMHTepeCOBaHH B ACCTHXKEHHH MHpa B
UeHTpanbHOfl AMepHKe, TO OHM MOLYT HoKazaTh 3TO, OTKIMKHYBHNHCHL Ha HCKpeHHee
nmpeyiowesne npesupienra Huraparya koMauHpfaHTe IadHusyAa Oprtern CaaBedpa, BHOABHHYTHE B
CRAIM C COPOKOBON ropoBmuHOR Opraxu3auny OOGbefWHeHHeXX Haumii:

"MosToMy ¢ »Toff BeicOKOR TpuUOYHH HMRaparya mpu3mBaeT OPaBUTEJNIBCTBO COeJUHEHHBIK
ITaToR HEYKOCHUTeNbHDO cob/moOaThk 3aKpeluieHHble B YeTaBe HOPMH MUPHOTO
COCYMEeCTRORAHUA MEXNy rocyAapcTBaMHM, NPeKPATHTL CBOK IOJMTHKY arpeccH# [IpOTHEB
Hukaparya, [OOKazaB B »TY rofoBmIxHy OpraHM3alui, HaMepeHO JI¥ OHO YBa¥waTh
cyBepeH!TeT M MPaBO MAJIOrC rocyfZapcTBa Ha CaMoolpenesieHve, TOTOBC fIH OHO
BHIIOSIHMTH [OpefBapUTeNibHOe 3jaimodeHHe MemmayHapogHoro Cypa or 10 mas 1984 roma u
NMPHIHATS WPHCAUKLIMID PTOrc oprada Oprauusauu O06belHHeHHEX Hauwmil, ®m roToso s
OHO IpPeKpPaTHTh BoAHY mpoTup HHkaparya u o0BABMTHL MMD".

Ecam xe CoeguHenHmle DTaTil AeficTBUTeNIBHO PACHONIArawT JoKazaTeNIkCTBAMH TOro, 4TO
Hukaparya Hapyuwuna NpHHUWMH, coAepRamuecd B Ycrase OpraHusauuu O6vepuHeHHbx Harwmii,
M NPUHLUDN MeXOYHApOAHOTO NMpaBa, TO II0YEMYy OHM He NpPefCTaBAT STH HOKa3saTelLCTBAa B
MexnyHapogueil Cyn, Kak STO gejlaeM Mel, MHpPOJIOGHMBLIE CTpaHBl, KOTOpPhle YBaXALDT
MexIOyHapoaHoe NpaBo?

B KaYeCTBe JOKA3ATENILCTBA JIRHBOCTH OCGBMHEHUIl 3MepUKAHCKOTO IPAaBHUTEJNLCTBA
NpUlaraeM TeKCT 3aABJIEHMA B CyHe OOHOTC K3 TeX SMEePHKAHIEeEB, KOTOPM AODPOTH
3AKOHHOCTE M COPABEIJIMBOCTH, — I—Ha J3s¥ga MakMafikia, panee paGoTaBmero mno
KOHTPAaKTY dKcnepToM B lleHTpanbHOM pasBefplBaTesBHOM YIPAaBJIEHUM, KOTOPHIl Ha
MPOTMREHHN LBYX JIeT KaK Pas JAHHMaJICA AHAJIMIOM 1 OLEHKOH BCeX AOKa3aTEeNILCTB MHUMBIX
MOCTABOK OpYXHMA M2 HUkaparya B CaabBagop.

llycTe pemaT MeRAYHapoAHoe coofGmMEecTBCO M caM aMePMKaHCKMi HapoJl, KTO ABJRETCHA
arpeccopoM, KT0 HapymaeT ompefielfleHHble YcTapoMm OpraHusauuy O6beguHeHHRX Harumi
OPUHLUMIE M UeJt, KTO MOJAPLHEAET MeWIYHAPOMHLET NPaBOMNOPHMAOK, KTO [KTaeTCH
mecTa0MIMINPOBATE MM CBePrHYTHh NPaBHUTEJILCTBA, C KOTOPHMH IOLANEPRUBALTCA
OUITOMaTHIecKle OTHOHEHUA, — HHBEMH CJIOBAMH, KTO NPOBOSNUT NOJMTHKY TFOCYAapCTBEHHOIO
TeppopHu3Ma. llycTh paccyAUT MexpyHaponuoe coobilecTBo,

/...
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Byuny npuszHaTeneH BameMy [lpeROCXOOMTENILCTEY 33 PACHPOCTPaHeHHe HACTOAmMEHd HOTH M
NPUNOWEHHA K Helt 1/, Ha A3LKe OPUrMHANA, B KaJecTBe OPHUMANLHBX JOKYMEHTOB
TenepantHoit AccaMmbrien Nno NYHKTY 21 nopecTKX® AHA ¥ Copera BesomacHocTH.

Xasrpep YAMOPPQO MOPA
Hocon
MIOCTOAHHBK IIpeqCTaBHTENb
Hukaparya npu OpraqHmsauuy
O6repguHeHHBX Hanjmit

1/ TercT npwiogenuit ¥MeeTCH TONBKO Ha AHIVIMACKOM A3BIKe.

".l
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Section II. The Use ©of Force by the United States
against Nicaragua Cannot Be Justified
as an Exercise of the Right of Self-
Defence

A. The Status of the Justification of Self-
Defense in the Context of Current Admissions
by the United States as to the Purposes and
Objectives of its Policy

B. In Any Event, the Justification of Self-
Defense Cannot Be Supported in the
Circumstances of this Case

l. Legal Justifications for the Use
of Force

2. The Factual Basis for the Justification
of Self-Defense Is Not Present in this
Case

Eection I1. Jh ce_

RORADEL NICRIHCLE LORNOL 4 —<

283. The Dnited States has interposed no pleadings in this

case formally seeking to justify its actiones on grounds of self-
defense. Bowever, the Agent and various eounsel for the United
states, in speeches 2t the hearings on provisional measures and

preliminary guestions and in other public statements about the



case, have made reference to the relevance of self-defense to the
perits of the case. For a considerable time, the United States
also publicly maintained the fiction that the purpose of its
armed actions and support of the mercenaries was to interdict
graffic in arms allegedly proceeding from Nicaragua to assist
rebels fighting against the government of El1 Salvador.
pccasional remarks by U.S. officials have referred to such inter-
diction as an exercise of the right of collective self-defense,
presumably in association with El Salvador, NIT 4/9/84; WP
4/13/84. 1In light of the position Nicaragua has taken in this
case on the operation of Article 53 of the Statute of the Court
(see Chapter II, para, 153, supra), Nicaragua believes it
appropriate to address the issue in this Memorial.

284, Before doing so, however, Nicaragua wishes to
reaffirm, as sworn by its Foreign Minister, Miguel d'Escoto, in
his affidavit in this case (Annex B), that the allegations
concerning supply and assistance by Nicaragua to the rebels in El
Salvador are untrue, The United States has failed to produce any
evidence, before the Court or in any other public forum, to
substantiate these allegations. In view of the gnormous finan~
¢ial and technical resources available to the U.S. intelligence
community, the absence of any evidence is a striking confirmation of
Nicaragua's position, The evidence that is available from unofficial
Bources not only refutes the U.S, charges but goes far to support
Nicaragua's assertion that it has not provided military supplies and
assistance to the Salvadoran rebels. See Christian Science
Monitor 5/2/84; BG 6/10/84; NYT 6/11/84; LAT 6/16/84,

/Ot.




A. The Status of the Justification of Self-defense in the
Context of Current Admissione by the United States
as to the Purposes and Objectives of its Policy.

285. Developments since the Court's Judgment of November
26, 1984 have, as a matter of law, removed from this case any
possibility of justification on grounds of self-defense. In this
Pe:iod, the United States has repeatedly, unequivocally and on
the highest authority acknowledged that its purpose in supporting
and directing military and paramilitary activities in and against
Nicaragua is to overthrow the government of Nicaragua or to
coerce it to change its present structure. §8uch a purpose is
wholly incompatible with any justification on grounds of self-
defense.

286. On February 21, 1985, President Reagan vas asked
vhether "a goal of your policy now is to remove the Sandanista
government?” He replied: “Well, remove in the sense of its
present structure.” Official Transcript of News Conference, p.
5, Annex C, Attachment I-l4. Again, in the same interview, when
agked ". . . aren't you advocating the overthrow of the prresent

government?® he said:

*Not if the present government would turn around and say,
all right, if they'd say 'Uncle.' "

Ibid., p. 6. BAs has been shown, "say 'Uncle'" is an American
colloguialism for surrender. See Statement of Facts, para. l4.
287. In the light of these statements, earlier references
by U.5. spokesmen and legal representatives to the purpose of
arms interdiction or to the justification of self-defense stand
tevealed as cynical pretexts for a policy of naked and blatant

intervention in the affairs of Nicaragua.



288. In retrospect it can be seen that the references to
gelf-defense were manufactured solely for the purpeses of this
case. They begin at or about the time the Application was filed.
pefore that, although there was much talk of arms interdiction,
jt was not put in the legal category of the justification of
gelf-defense. ESee Chapter II, gupra, paras. 202-203. Since the
gnited States has withdrawn from the case, the references to
gelf-defense have all but ceased.

289. Every development since President Reagan's February
press conference serves to confirm and reinforce his admission as
to the objectives of U.S. policy. As this Memorial was being
written, the U.5. Administration engaged in an all-out campaign
to induce the Congress to vote $14 million for funding the
activities of the mercenaries during the current fiscal year.

The express premise of this campaign was that without such
funding and other forms of U.S. support and involvement, the
United States will be powerless to impose its will upon Nicaragua
and to force it to comply with U.S. demands. Statements too
numerous for citation from both supporters and opponents of the
additional funding reflect this basic premise of the funding
campaign. E.g., Statement of Pacts paras. 133-150.

290. 1Indeed, the centerpiece of the campaign was the so-
called "peace initiative®™ launched by President Reagan on April
4, 1985. 1In it, he offered a 60-day cease fire by the guerrillas
®*in return for an agreement by the Nicaraguan regime to begin a
dialogue mediated by the Bishops Conference of the Roman Catholic

Church with the goal of restoring democracy through honest

/0..



alections.™ During that 60~-day period, assistance to the
mercenaries was to be restricted to non-military items. "If
there is no agreement after 60 days of negotiations, I will lift
these restrictions, unless both sides ask me not to." Official
Transcript of Remarks, p. 2, Annex C, Attachment I-19. It is
apparent that this "peace initiative®™ is 2 thinly veiled
vultimatum. As President Betancur of Colombia said: ™It is no
longer a peace proposal, but a preparation for war." NYT
4/16/85.

291. It goes without saying that these purposes entirely
negate the justification of self-defense. They are diametrically
opposed to any conception of self-defense recodnized by con-
temporary international law.

B. 1In Any Event, the Justification ¢f Self-defense Cannot
Be Supported in the Circumstances of this Case.

Art. 51 of the United Nations Charter provides:

*Nothing in the present Charter shall impair the
inherent right of individual or collective self-defence
if an armed attack occurs against a Member of the United
Nationg, vntil the Security Council has taken the mea-
sures necessary to maintain international peace and
security. Measures.taken by Members in the exercise of
this right of self-defence shall be immediately reported
to the Security Council and shall not in any way affect
the authority and responsibility of the Security Council
pnder the present Charter to maintain or restore interna-
tional peace and security."

Seif-deiense within the meaning of Article 51 is the only
justification for the unilateral use of force under the Charter.
The use of force by the United States against Nicaragua cannot be

so justified. It follows that it cannot be justified at all.

1. Legal Justifications for the Use of Uorce
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292, The prohibition on the use of force in Article 2(4) of
the Charter is categorical. The only exception to this prohibi-
tion, other than collective measures authorized by the Security
council, is the inherent right of individual or collective self-
defense in case of armed attack, preserved under Article 51.9

293, The standard formulation is given in Brierly's Law of
Bations:
"The broad effect of Article 2(4) is, therefore, that it
entirely prohibits the use or threat of armed force
against another state except in self-defence or in

execution of collective measures auvthorized by the
Council or Assembly."

Brierly, The Law of Nations, 1963, p. 415. This general view of
the interacting relationship between Article 2{4) and Article 51
has the overwhelming support of international law publicists around
the world. We list here some of the chief sources:

Alfaro, "La Question de la Definition de L'agression,”

29 Revue de Droit International (Sottile) (1951),

p. 374,

Baxter, "The Legal Consequences of the Unlawful Use of
Froce under the Charter,™ 62 American Society of Ipterpa-

tional lLaw Proceedings (1968) p. 69,

Bentwich and Martin,
the United Natjons, 1956, p. 13,

Bishop, "General Course of Public International Law,
1965, 115 BHague Recueil (1965, II), p. 428,

Briggs, The Law of Nations, 1553, at p. 964.
Brownlie, Interpatjopal Law and the Use of Force

The one other exception is the provision for the use of
force against ex-enemy states in Articles 107 and 53;
however, these provisions may be described as a temporary
exception which has now lapsed.




by _States, 1963, p. 113.

Chaumont, "Cours General de Droit International
Public,® 129 Hague Recueil (1870, I), p. 403.
| )

Falk, "The New States and International Legal Order,”
118 Bague Recueil (1966, 1I), p. 47.

Benkin, How Nations_Behave, 1979, p. 137.

Jimenez de Arechaga, ec Constjtucjona
Nacjones Unjdas, 1958, p. 8&7.
Kelsen, Principles of JInternatiopal Law, 1966, p. 54.

Lachs, "The Development and Generzl Trends of Interna-
tional Law in Our Time," 169 Hague Recueil (1980,IV),
pp. 159, 162.

E. Lauterpacht; ®"The Legal Irrelevance of the ‘State

of wWar,'" 62 American Society of Internatiopal Law
Proceedings (1968), p. 62.

Rousseau, Le Drojt des Conflit Armes, 1983, pp.
535-536.

Scelle, "Quelques Reflexions sur L'abolition de la

Competence de Guerre," 58 R.G.D.I.P. (1954),
p. 5.

Schachter, "The Right of States to Use Armed

Force,” 82 Michigan Law Revijew (1984), p.
1620.

Schwebel, "Aggression,; Interventicn and Szlf-Defense in

Modern International Law," 136 Hague Recueil (1973,1I),
p. 449,

Wehberg, 78 Bague Recuejl (1951,1), p. 70.

294. One further quotation from Sir Humphrey Waldock's
authoritative treatment, "The Use of Force in International Law,"
is appropriate. He says:

"Armed reprisals to obtain satisfaction for an
injury or any armed intervention as an instrument
of national policy otherwise than for self-defence
is illegal under the Charter. . . . Thus the only
question is, what is the scope of the excepticn of
self-defense."

81 BHague Recueil (1952,II), p. 4%93.



295. The classic case of the use of force "as an instrument
of national policy" is the attempt to overthrow the government of
another State that is for some reason not acceptable to the
acting State, or to force it to change its policies. Whatever
may be "the scope of the exception of self-defence” it cannot
stretch to cover the use of force for these purposes.

296. Even the minority of publicists who contend that
Article 51 does not define or limit the right of self-defense,
but simply preserves the pre-existing right, agree that the very
concept of self-defense is inconsistent with the use of force
against the political independence of another state. Bowett, who
is perhaps the leading exponent of this non-restrictive view of
Article 51, agrees that the core of the concept is the protection
of "essential rights from irreparable harm in circumstances in

vhich alternative means of protection are unavailable . . . .
Self-Defence in International Law, 1958, p. 1ll. In no sense can
the use of force by the United States against the political
independence of Nicaragua over & four~year period, as shown on
the record before the Court, be regarded as the only available
means of protecting essential rights from irreparable harm.

297. More frequently, proponents of a non-restrictive view
of Article 51 define self-defense with reference to Daniel
Webster's famous formulation in the Caroline case: "“a government
alleging self-defense must show a necessity of self-defense [that
is] instant, overwhelming, and leaving no choice of means, and no
moment for deliberation.”

Higgins, "The Legal Limits to the Use of Force by
Sovereign States, United Nations Practice,” 37 British
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Year Book of International Law (1961), pp. 301-302.

Schachter, "The Right of States to Use Armed Force,
82 Michigan_ lLaw Review (1884), pp. 1634-1635.

Schwarzenberger, "The Fundamental Principles of
International Law," 87 Hague Recueil (1955,I),
ppo 332-3330

Waldock, "The Use of Force in International Law,"
81 Eague Recuejil (1952,II), pp. 496-498.

298. Bere again it is evident that there is not and never
has been any threat by Nicaragua to the United States or any
other country necessitating an instant, reflexive response. In
the Caroline formula there is "no moment for deliberation.® But
the United States has had more than four years to deliberate
about “"the choice of means" for its Nicaraguan policy. After
first considering the open use of military force to achieve its
Central American objectives, the decision was made to organize
and launch the mercenaries, then to supplement their efforts with
mining of harbors and direct attacks by CIA employees and hired
saboteurs against targets inside Nicaragua, ultimately to expand
the guerrilla force to 15,000 men, and to engage overall in a
policy of intimidation and “"perception management.® See, e.g.,
WsJ 3/5/85; NYT 3/30/85; NYT 4/17/85. Over this entire period,
the United States has -- in a measured, calculated and deliberate
manner =-- steadily intensified the application of force against
Nicaragua. The Qg;gliﬁg formula can find no application in this
case,

2. The Factual Basis for the Justification of Self-defense
Is Not Present in this Case.
299. President Reagan's press statement of February 21, far

from announcing a new policy objective, simply marked the
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abandonment of the pretense that the United States was
recruiting, financing, training, supplying and directing the
mercenaries over the past four years for the sole purpose of
*interdicting™ the alleged flow of arms from Nicaragua to El
Salvador. But it had become apparent long before then that the
oft-repeated interdiction claim was simply a sham:
~~-The very £irst National Security Council document
accompanying the plan initially approved by President Reagan in
November 1981 included the following statement of purpose:
"Build popular support in Central America and
Nicaragua for an opposition front that would
be nationalistic, anti~Cuban and anti-Somoza;
support the opposition front through forma-

tion and training of action teams to collect
intelligence and engage in paramilitary and

political operations in Nicaragua and
elsewhere; work primarily through non-
Americans to achieve the foregoing, but in
some circumstances CIA might (possibly using
U.S. personnel) take unilateral paramilitary
action against special Cuban targets." WP
5/8/83.

-- The CIA provided military and financial support to Eden
Pastora, whose forces were based in Costa Rica =-- to the
south and far from any potential weapons routes to El
Salvador -- and whose stated objective was the overthrow of
the Nicaraguan government. LAT 3/3/85.

==  The mining of Nicaragua's harbors in February and March of
1984 had purposes other than the interdiction of weapons
traffic. Senator David Durenberger, a member of the Senate
Intelligence Committee and until recently a strong supporter
.of aid to the mercenaries, said that the decision to under-

take the mining was based on the need to step up actions
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against Nicaragua "to some higher level with some

specialized activity that would put economic pressure® on

the government. HNewsday 4/19/84.
== Similarly, the preparation and dissemination in 1983 of a

manual giving instructions for attacking and terrorizing

civilians and civilian targets was evidently unconnected
with the objective of arms interdiction. The manual

specifically directs the guerrillas to "kidnap . . .

officials of the Sandinista government;” and to "neutralize

carefully selected and planned targets” including judges,
police, and State Security officials. “Psychological

Operations in Guerrilla Warfare,® Annex G.
~=  The many attacks carried out against civilians

and a wide range of economic targets, from coffee harvests

to oil storage facilities, bear no relation to arms

interdiction.

300. The striking discrepancy between the Administration's
public words and private deeds is overwhelmingly confirmed by
former mercenary leader Edgar Chamorro. The CIA officials, he
said, "always told us the cbjective was to overthrow the
government in Managua. . . . They always said the President of
the United States wants you to go to Managua."™ LAT 3/3/85. At
the same time, however, these officials warned Chamorzo and his
fellow leaders never to state publicly that their objective was
the overthrow of the Nicaraguan government. [LAT 3/3/85.

301l. The evidentiary record shows conclusively that self-
defense in any guise, whether as defined under Article 51 or

otherwise, was simply not a factor in the Administration's
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policy calculations. The support of the guerrillas wae conceived
from the start ag a way of using force to put pressure on or
overthrow the government of Nicaragua in furtherance of U.S.
national interests, as defined by the Administration. Moreover,
from the beginning, U.S. policymakers were aware that use of
force for such purposes could not be publicly justified even in
conventional political terms, much less as an exercise of self-
defense under the norms of international law: thus the use of

"covert®™ action.

302. Even if arms interdiction had been the U.S. purpose,
the justification of self-defense under Article 51 cannot be sus-
tained. Article 51 provides that "Nothing in the present Charter
shall impair the inherent right of individuval or collective self-
defence if an armed attack occurs + . . +° (Emphasis added.)

The allegations of weapons supply by Nicaragua to Salvadoran
rebels, even if true, would not amount to "an armed attack" under
this provision.

303. The plain meaning of this Article limits the exercise
of the right of self-defense to situations in which the actor is
under armed attack. Henkin confirms this analysis in the
following passage:

"0Of course, in the abstract, ‘an armed attack occurs,'’
does not have to mean only if an armed attack occurs.
But anyone reading the article, as a lawyer or as a
layman, would read the article as permitting an excep-
tion only if an armed attack occurs. What draftsman or
reader would say that a clause which permits seli-
defense if an armed attack occurs, really permits self-
defense whether an armed attack occurs or not?"

304. The restrictive interpretation of Article 51 is
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adhered to by a majority of publicists.

G. Badr, 10
Comparative Law (1980), p. 6.

Bishop, 115 Bague Recueil, (1965,II), pp. 436-
437,

Brownlie,
States, 1963, p. 278;

Henkin, How Natjons Behave, 1979, pp. 141-142.

Jimenez de Arechaga,
Naciones Unjdag, 1858, p. 401,

Kelsen, The Law of the United Nations, 1950, p. 797.

Romarnicki, "La Definition de L'agresseur dans le Droit
Internationale Moderne,” 75 Hague Recueil (1949,11),
Pe 84!

Oppenheim, International Law (H. Lauterpacht, ed,)
1952' VOl. II' PI 154.

Skubiszewski, "The Postwar Alliances of Poland and the
United Nations Charter," 53
Interpational Law (1959}, pp. 167, 619-622,

Taoka, The Right of Self-Defense in International Law,
1978, p. 126,

Verdross, 83 Hague Recyeil (1953,II), p. 83, p. l4.
Wehberg, 78 Hague Recueil (1951,I), p. 81.

Q. Wright, "The Prevention of Aggression," 50 Americanp
Journal of International Law (1856), p. 529.

305, 1In his Hague lectures, Judge Lachs affirmed both the
validity and the importance of this interpretation:

"tArmed attack' must be ascertained; it must be clear
that it was launched, With the present means of
verification this should present no difficulties, but
there must be no shadow of doubt, for practice has
demonstrated that false alerts may occur: and they may
lead to disaster."

169 Hague Recuei] (1980,1V}), p. 164. Although Judge Lachs is
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referring specifically to nuclear weapons, the point is egually
valid more generally. Any circumvention of the armed attack
limitation endangers the peace and security of the international
system, at the regional as well as the global level.

306. Perhaps the most striking exemplar of the armed attack
limitation on the right of self-defense is to be found in the
deliberate refusal of the Dnited States to justify its quatantine
of Cuba during the Cuban Missile Crisis in terms of self-defense.
professor Chayes, who was State Department Legal Adviser during
the crisis, writes that "the self-defence arcument . . . was
never officially espoused in the Cuban affair. On the contrary,
it was repeatedly and consciously rejected." Chayes, The Cuban
Missile Crisis, 1974, p. 63. He further explains that, although
part of the reason for the U.S. position was the unwillingness to
set a dangerous precedent, the larger "difficulty with the
Article 51 argument was that it seemed to trivialize the whole
effort at legal justification," precisely because it would have
allowed the United States to be judge in its own case. ]Ibid..,

p. 63. The ultimate result would be that:
"Whenever a nation believed that interests, which in
the heat and pressure of a crisis it is prepared to

characterize as vital, were threatened, its use of
force in response would become permissible.”

Ibid., p. 63.

307. If the United States refused to regard the Soviet
provision of missiles to Cuba -~ nuclear warheads aimed directly
at its territory -- as an armed attack, the actions charged
against Nicaragua must fall far below the reguirement of Article

51. They do not inveolve the use of armed forces. Nicaraguan
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troops or other forces under its direction and control are not
alleged to be operating outside its borders. It is not even
asserted that Nicargua is "substantially involved" in the rebel
operations in El Salvador. All that the United States has
alleged -- without producing a shred of proof =-- is that
Nicaragua has provided some conventional arms to the insurgents.

308. Indeed, such evidence as has been made public supports
the Nicaraguan position in this case. David C. MacMichael was a
CIA employee who for a period of two years had overall responsi-
bility in the Agency for assessing and anlyzing all evidence of
arns traffic through Nicaragua. He has stated:

"The whole picture that the Administration has
presented of Salvadoran insurgent operations being
planned, directed and supplied from Nicaragua is simply
not true. . . . The Administration and the CIA have
systematically misrepresented Nicaraguan involvement in
the supply of arms to Salvadoran guerrillas to justify
its efforts to overthrow the Nicaraguan government."
NXT 6/11/84.

309. This assertion has been substantiated by Pentagon
officials, and diplomats. In addition, 2 number of independent
investigations conducted by U.S, newspapers have failed to
discover any evidence of the alleged arms flows,

Christian Science Monitor 5/2/84; BG 6/10/84; LAT 6/16/84. It is
hard to believe that if there were any substantial transfer of
arms it could be successiully concealed from all these
investigative efforts,

310, Moreover, the justification of self-defense fails

because the procedural tequirements stipulated in Article 51 for

the exercise of the inherent right of self-~defense have not been
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complied with. The Article provides that "[m)easures taken by
pembers in the exercise of this right of self-defense shall be
immediately reported to the Security Council . . . ." This
requirement is not merely a procedural formality, but rather an
important additional limitation on the exercise of the right of
gelf-defense. As Waldock explains:
", . « the exercise of the right of self-defence is
made subject to the subsequent judgment and control of
the international community. The individual State
necessarily decides whether or not to use force in
self-defence but the propriety of its decision is a
matter for the United Nations."
»the Use of Force in International Law," 81 Hague Recuejl
(1952,1I), p. 495.

3)11. Pursuant to this conception of the reporting require-
ment, when the United States dispatched troops to Lebanon in
1958, for example, President Eisenhower announced: "In conformity
with the Charter, the United States is reporting the measures
taken by it to the Security Council . . . ." The United States
hae never made the slightest effort to fulfill this requirement
in the present case.

312. Finally, it is universally agreed that the legitimate
exercise of the right of self-defense under both customary law
and the Charter is subject to the requirement of proportionality.
The application of this requirement to the facts of the present
case would necessarily limit U.S. activities to Salvadoran terri-
tory. Thus Judge Lachs writes:

"The counter-measures envisaged need not be identical
in nature to those against which they are directed

. » « but they should be gjusdem neris, are bound to
be proporticnate. For example, if the attack d4id not

amount to incursion into the territory of another
state, the same should be true of the corresponding act
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of self-defence.
169 HBague Recueil, (1580, IV), p. 164d.

313. Even assuning grguendo the truth of the U.S5.
allegations of arme shipments to 51 Salvador, the U.S. response
is on a completely different scale. It comprises at least $70
million of assistance to a mercenary army of 15,000 men operating
in and against the teritory of Ricaragua, a major commitment of
U.5. military resources for logistics and other support, and
attacks by air, land and sea against economic targets and the
civilian population, resulting in the death or injury of
thousands of innocent civilians anéd millions of dollars of
damage. This deliberate application of force at extreme levels
of violence and brutality indisputably violates the
proportionality requirement, and as such is fundamentally

incompatible with the very notion of legitimate self-defense.
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The PRESIDENT: Please be seated.

Before proceeding with the hearing I have to announce that Judge Lachs,
for reasons which he has disclosed to me, is unable to be present this
afternoon.

May I now resume the testimony of Mr. MacMichael, the second witness.

I give the floor to the counsel for Nicaragua, Professor Chayes,
Mr. CHAYES: May I ask that Mr. MacMichael be recalled please.
The PRESIDENT: Please summon the witness.

Mr., CHAYES: Mr, MacMichael, before we proceed may I remind you that at
the beginning of your testimony you made a solemn declaration upon your
honour and conscience, to speak the truth, the whole truth and nothing but
the truth, and your testimony today is subject to the same declaration.

Let me recall to the Court that when Cormander Carridn came back to
the stand last Friday, Mr. MacMichael was testifying about a plan prepared
by the CIA for submission to the President of the United States, calling for
covert activities against Nicaragua. He identified the plan as the one that
was submitted for presidential approval and reported to the House and Senate
Intelligence Committees in November 1981, He testified that he had
participated in a discussion of the plan within the Central Intelligence
Agency in the fall of 1981, and he outlined the general elements of the
plan and the ways in which it was anticipated that the Nicaraguan
Government would respond. I shall now proceed with this line of questioning.

Mr. MacMichael, you have described the plan in general terms, I would

now like to read from a newspaper account in the Washington Post purporting

/ll'
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to contain excerpts from the actual CIA proposal te the President, It is
reprinted in Annex F, submitted with the Memorial (Item 4, pp. 6-7).

The newspaper account reads: '"According teo highly clacsilied KSC records
the initial CIA proposal in November called for 'support and conduct of
political and paramilitary operations against the Cuban presence and Cuban
Sandinista support structures in Nicaragua and elsewhere in Central America',
The CIA in seeking presidential authorization for the $i9 million
paramilitary force emphasized that 'the programme should not be confined
te that funding level or to the 500-man force described” the records show.
Covert operations under the CIA proposal, according to the NSC records are
intended to: 'build popular support in Central America and Nicaragua for an
opposition front that would be nationalistic anti-Cuban and anti-Somoza'
the quotation continues; 'support for the opposition front through
formation and training of action teams to collect intelligence and engage
in paramilitary and political operations in Nicaragua and elsewhere'

'Work primarily through non-Americans' to achieve these covert objectives,
but in some cases the CIA might take unilateral paramilitary action -

possibly using United States personnel - against special Cuban targets.”

Q.: To your recollection, does that accurately describe the plan that
was discussed at the meeting you attended?

A.: VYes, it does, I do not in a2ll honesty recall the emphasis or any
discussion there of the possible unilateral use of United States forces or

personnel against Cuban targets, but the rest of it squares very well with

my Tecollection.

[oes
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Q.: What was the overall purpose of the plan according to the discussion?

A.: The overall purpose, as I think I stated previously, was to
weaken, even destabilize the Nicaraguan Government and thus reduce the
menace it allegedly posed to the United States’ interests in Central America.

Q.: How was it supposed that the plan would accomplish these
objectives?

A.: As I recall, and as I believe I stated the other day, the
principal actions to be undertaken were paramilitary which hopefully would
provoke cross-border attacks by Nicaraguan forces and thus serve to
demonstrate Nicaragua's agressive nature and possibly call into play the
Organization of American States' provisions. It was hoped that the
Nicaraguan Government would clamp dowm on civil liberties within Nicaragua
itself, arresting its opposition, demonstrating its allegedly inherent
totalitarian nature and thus increase domestic dissent within the country,
and further that there would be reaction against United States citizens,
particularly against United States diplomatic persomnel within Nicaragua
and thus serve to demonstrate the hostility of Nicaragua towards the
United States.

Q.: In the plan itself, was there any reference to the use of
paramilitary forces to interdict a supposed flow of arms Irom Nicaragua to
rebels in El Salvador?

A.: This was the stated purpose of the armed force to be organized,
Yes, they were to interdict the alleged flow of arms.

Q.: Did the plan itself, or any supporting documents, refer toc any

evidence of such an arms flow?
Seee
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A.: The plan merely stated in the discussions that such arms flow
existed and no supporting documents were presented,

Q.: Was any other evidence of this type discussed at the meeting you
attended?

A.: No. It was merely assumed that it went on.

f‘.o
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Q.: You have testified that in Bangkok you examined problems of
supplying guerrilla bands in the field with & view to verifying whether
such supplies had come from outside sources and, if so, with a view to
coneidering what measures might be taken te interdict those supplies. 1s
such a study ordinarily conducted as a matter of good professional
practice,as a preliminary to declding on and designing a counter-
ingurgency arms interdicticn programme?

A.: In my experience, I believe that would be the professional
practice to determine, as best one could, what was the system one hoped
to disrupt, and design a force as part of a countar-insurgency system to
do that.

Q.:t In our judgment as a professional, is it possible without such
en analysis to design an effective programme to interdict arms supply to
guerrilla forces?

A.: Well, I do not believe it would be, and I will state that this
is what first caused me concern in this matter simply as a result of
professional background that these studies and analysea fully describing
the arms supply system = other parts of the supply system ~ for the
insurgent forces in El Salvador were not being conducted and that a force
was beinz put inteo the fizld for the purpose of distupting that system
without, it appeared to me, the proper amalysis behind it.

Q.: And was such an analysis ever undertaken while you were at ths
Agency?

A.: Not to my knowledge, and I believe I would have known if it had

been.
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Q.: Now you stated earlier that the stated purpose of trhe plan was
arms Interdiction. In the light of your answers to these last few
questions, would you elaborate on what you meant by your earlier
characterization of "arms interdiction” as the stated purpose of the
plan,

A.: Well, I think you will understand that this was a covert
operation, and that in deaigning any covert operation was built into it -
vhat is known as - plausible denial, that is you set it up so that if you
are detected, or if the plan is detected, the operations being uncovered,
you have some justification either for denying participation or for
making 1t clear that you had a reason for doing what you were doing,

Now, in this case, I believe that part of the justification was the need
to convince the intelligence committees of the Urnited States Congress to
| authorize the plan and approve it and arms interdiction, I think, was a
| resson that they would approve because ae the passage of the Boland
apendment the following year demonstrated that such purposee as proveling
hostilities between Nicaragua and any of its neighbours, or the
de-stabilization of the Nicaraguan Government threough this programme were
prohibitive purposes.
Q.: To your knowledge was the plan ever put into effect?
A.: Yes it was.
Q.: Can you tell us anything about the CIA iavolvement in the
execution of this plan after it was approved by the President and put
into effect?

A.: No, I cannot talk about any operational details,

/lo-
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Q.: Now, I want to talk about the rest of your employment, not only
that but this period too, with the CIA. You were employed by the CIA,
the Court will recall, from March 1981 until April 1983; 1s that correct?

A,: That 1is correct.

Q.: During that entire period was it part of your responsibility to
be familiar with and analyse the intelligence collected by the United
States Goverament on the subjeect of delivery of arms or other war
materials from Nicaragua to rebels in El Salvador?

A,: Yes, it was.

Qs+t Now, how did that come about that that was part of your
responsiblliicy?

A.: Well, as I testified previously in the structure of the
National Intelligence Council and the way in which the analytic group, of
which I was part, worked in the Council, as a matter of practice members
of the analytic group .tended to specialize on one area as I did on the
western hemisphere (Latin America, .if you will) and ag I also saild we
were responsible as individuals to report to the National Intelligence
Council on matters of interest and concern; we were expected to show
initiative, to develop subjects independently - we were, after all, a
supposedly high level and qualified group - and as the work I was doiung
involved me first in a review of the special National Intelligence
estimate of the nature of the Salvadorian insurgency, the work I did
relative to Nicaragua, my awareness of the covert operation ongoing or
under way, and the justification of it on the grounds of the arms flow,
ny concern, as 1 have expressed was about the proper design of an arms
interdiction system which led me as a matter of my professional
responsibility, and working with the approval of the National
Intelligence officer at large who contrelled our actions, to continue to

make a close study of fntelligence relating to the alleged arms flow from

Wicaragua to E]l Salvador.
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Q.: In the course of that work did you have access to original
intelligence materials, for example, photographs, records of

communications, intercepts, reports of interrogatiocns, and the like?

A,: Yes, 1 did.

Q.: And did you examine them personally?

A.: Yes 1 did.

Q.: Did you have access to so-called "finished” intelligence =~
summaries and reports based on or analysing the original raw material?

A.: Yes, I did.

Q.: Did you have occaslon to discuss these issues of arms flow
personally in debriefing intelligence officers who vere, or had been,
operating in the field?

A.: On various occasions, I did that, yes.

Q. Did you ever make a request to see or review any Iintelligence
material pertaining to thias subject that was denied?

A.t No.

Q.: So you were familiar with the intelligence information that the
United States Govermment collected with respect to arms or weapons
trafficking between Nicaragua and rebels in E1 Salvador?

A.: Yes, I was,

Q.: All right. I want to direct your attention now to the period
of your employment with the Agency; was there any credible evidence
that during that period, March 1981 to April 1983, the Government of
Nicaragua was sending arms to rebels in El Salvador?

A.: No,

Q.t Was there any substantial evidence that during this period arms
wvere sent from or across Nicaraguan territory to rebels in El Salvador
with the approval, authorization, condonation or ratification of the

Nicaraguan Government?
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A,: No, there is8 no evidence that would show that,

Q.: Was there any substantial evidence that during the same period,
any significant shipments of arms were sent with the advance knowledge of
the Government of Nicaragua from or across its territory to rebels in
El Salvador?

A.: There is no such substantial evidence, no.

Q.: Was there any substantial evidence that during that period
slgnificant quantities of arms went to El Salvador from Nicaragua?

A,: From Nicaragua, that is originating in Nicaragua, no.

Q.: Was there substantial evidence of shipments of arms from other
countries in the regiom to the El Salvador guerrillas?

A,: Yes, there was.

Q.: Could you give us some examples please?

A,: 1 think the best known of these is the evidence developed on
15 March 1982, when there was a raid on an arms depot in San José&, Costa
Rica, at which time a considerable quantity of arms, well over a hundred
rifles, automatic weapons of various sorts, other ordnance, mines and so
forth, were captured there along with a significant number of vehicles -
more than half s dozen I belleve - that were used to transport these
arus, or were designed for transporting them. Documents were captured
with the people captured there ~ a multinational group I would say -
which indicated that certainly more than half a dozen shipments of arms
had already been made from that depot. The reason I failed to tell you
on your previous question, Mr. Chayes, was that 1t would appear to me
that 1f arms were shipped from San Jos&, Costa Rica, by vehicle, they must
have in some way had to get across Nicaragua.

Q.: Now, are you familiar with the different methods and sources of

intelligence that the United States employs?
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A.:t Yes, I am.

Q.: I am going to ask you a number of questions, based on
informetion publicly available in the press and scholarly publicationms,
about mwethods and sources of intelligence that are said to be employed by
the United States. As to each one, I am going to ask you if you know
whether or not that method or socurce was employed in an effort to obtain
evidence of the delivery of arms or other war materials from Nicaragua to
rebels in El Salvador. As I said before, I do not want you to say
anything in responding to these questions that would involve unauthorized
disclosure of information.

Let us begin with satellite photography. Is it a wethod of
intelligence-gathering that was employed in an effort to obtain evidence
of arms deliveries from Nicaragua to rebels in El Salvador?

A,: Now I don't recall that satellite photography or surveillance
vag used specifically for this purpose. I think it was used for
gathering information about supposed or suspected shipments of arme and
other materials from other places Iin the world to Nicaragua, but not for
the shipment of arms to El Salvador.

Q.: What about aerial photography?

-

.! Yeg, this was used.

Were special surveillance aircraft used?

Q.:
A,: Yes, they were.
Q.: Can you tell us about electronic interception of radio,
telephonic and other communications?

A.: Yes, interceptions of radic communications were used.

Q.: There have bsen reports in the mewspapers about a United States
radar facility on Tiger Island in the Gulf of Fonseca between Nicaragua

{
and E1 Salvador. Perhaps you could say how wide that Gulf is?

Lo
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A.: I think from the furthest point of Nicaraguan territory to the
nearest point of Salvadorian territory there 1z a stretch of something
over 30 kilometres of water. The area is right here.

Q.: 1f the judges wish to locate it on their maps? Can you say
whether there is such a facility on Tiger Island?

A.: I know there was, and I belive there stiil is there.

Q.: By what agency of the United States Government 1s it operated?

A.: That facility was manned by the United States Marine Corps.

Q.: Would the CIA have access to the informatiom gathered by this
facility?

A.: Oh yes.

Q.: What 1s the principal function of this fac{lity?

A.: It was a radar facility that wae designed to survey air and
water traffic in the Gulf and surrounding areas — coastal areas.

Q.: Did United States naval vessels operate in conjunction with the
Tiger Island facility?

A,: Yes, this was part of a surveillance, you know the elactronic
radar surveillance system which gave coverage, not only of the Gulf of
Fonseca but for a conelderable distance, a very long distance = I do not
recall the exact mileage, but it is a very long distance — up and down
the Pacific coast of Central America.

Q.: And was this system able to locate and track boats moving
through the area?

A.: Yes.

Q.: There have also been published reports about the use of
United States Navy SEAL teams on surveillance missions in and around the
Gulf of Fonseca. Do you have any knowledge about that?

A.: Yes, the SEAL teams were employed for some time there - yes,

they were.
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Q.: What is a SEAL team exactly and what do they do in the Gulf of
Fonsgeca?

4.: The acronym stands for sea, air, land. These are very highly
trained special operations forces of the United States armed forces.

They are naval personnel trained in underwater demolition, parachuting ans
other techniques. Their major purpose 18 to conduct a variety of speclal
operations, including recomnaissance and surveillance in coastal waters
and near inshore areas. They are capable of carrying out raids,
reconnaissance, small boat operations, they are considered really as the
most highly trained and best equipped of the United States special
operatione forces.

Q.: Another source of intelligence information is agents. Did the
CIA employ such agents in an effort to obtain evidence of arms deliveries
from Nicaragua to rebels in El Salvador?

A.,: Yes, it did.

Q.: How about reports from United States diplomatic and military
personnel in the area?,

A.: Yes, reporting from these sources is all part of the
information flow that is going ou.

Q.: Were foreign diplomats and military personnel used as sources
of intelligence in this effort?

A.: Yes. I should explain this a little bit. This does not mean
that such personnel were in the employ of the United States Government or
controlled by the Central Intelligence Agency or any other agency of the
United States. It 1is just that in the course of their work, not onmly
Central Intelligence Agency personnel but other United States personnel

operating in a foreign country will routinely report con germane
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conversations that they have with their fellows operating 1la the same
country. And I think I should also say, since you use the term
intelligence here, that intelligence really has to be coasidered merely
as information that {s gathered and handled in a specific way. I think
one could say that when reduced to paper intelligence is merasly
information that has a classification stamp placed on it, and to speak of
intelligence 15 i{n no way to give a higher reliability to information;
and this 1is what we were talking about, Mr. Chayes, is simply that this
{nformation is coming from a variety of sources.

Q.: Were defectors a source of ilntelligence information in the
effort to obtain evidence of arms deliveries?

A,: Oh yes, they were.
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Q.: How about prisoners, captured rebels and the othars?

A.: These are standard and usual sources of informationm.

Q.: Captured documents?

A.: Yes, those too.

Q.: Were there any significant sources and methods of intelligence
gathering that the United States normally uses that were not employed in
its effort to obtain evidence of arms deliveries from Nicaragua to rebels
in El Salvador?

A.: No, I would say all ususl means were employed.

Q.: Now, I am going to ask you to evaluate, or to turn your
attention to, the United States intelligence capabllity in the area, and
my question is this: considering all of the sources and methods of
intelligence used by the United States that we have just catalogued, and
your kaowledge of the extent of their use with respect to Nicaragua,
please describe in general terms the nature and scope of United States
intelligence capabilities with respecf to Nicaragua.

A.: Technicelly, in so far as I can judge, they were of a very high
order. Certainly there were a great. number of resources concentrated
thete in a very small area, so I would have to say that the capabilities
of the United States intelligence in the area were very high indeed.

Q.: Can you say from your own knowledge based on your service in
the Central Intelligence Agency whether Nicaragua has been a high
priority target of United States intelligence-gathering efforts?

A.,t I would say that it has been a high priority.

Q.: In your opinion, if the Government of Nicaragua was sending
armg to rebels in El Salvador, could it do so without detection by

United States Intelligence-gathering capabilities?



-38-

A.: In any significant manner over this long period of time I do
not believe they could have done so.

Q.: And there was in fact no such detection during the period that
you gerved in the Central Intelligence Agency?

A.: No.

Q.: In your opiniomn, 1f arms in significant quantities were being
sent from Nicaraguan territory to the rebels in El Salvador - with or
without the Government's knowledge or comsent - could these shipments
have been accomplished without detection by United States intelligence
capabllities?

A,: If you say in significant quantitiea over any reasonable period
of time, no I do not believe so.

Q.: And there was in fact no such detection during your perlod of
service with the Agency?

A.: No.

Q.:! Mr. MacMichael, up to this point we have been talking about the
period when you were employed by the CIA - 6 March 1981 to 3 April 1983.
Now let me ask you without limit of time: did you sez any svidence of
arms going to the Salvadoran rebels from Nicaragus at any time?

A.: Yes, I did.

Q.: When was that?

A,: late 1980 to very early 1981.

Q.: And whdt were the sources of that evidence?

A.: There were a variety of sources: there was documentary
avidence, which I believe was codable, there were — and this is the most
important - actual seizures of arms shipments which could be traced to
Nicaragua and there were reports by defectors from Nicaragua that

corroborated such shipments.
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Q.: Does the evidence establish that the Government of Nicaragua
vas involved during this period?

A.: No, it does not establish it, but I ecould not rule it out.

Q.: At that time were arms shipments going to the El Salvadoran
insurgents from other countries in the region?

A.: Yes, they were.

Q.: Could you give us examples?

A.: There were shipments at that time which could be traced to
Costa Rica; there were shipments at that time that could be traced as
having come through or via Panama.

Q.: And did the evidence of arms traffic from Nicaragua, if any,
come to &n end?

A.: The evidence of the type I have described disappeared. They
did not come in any more after very early 1981, February/March at the
latest.

Q.: You epay at some time, just about the time you got to the
Agency, the evidence stopped coming in: did it ever resume?

A.t As I have teatified, no.

Q.: Now 1 direct your attention to the period after you left the
CIA in April 1983. Did you follow the public statements by United States
officials as to the existence of an arme flow from Nicaragua to rebels in
El Salvador?

A.: Yes, 1 did.

Q.: And how did that happen?

A.3 1 had developed what you might describe as an interest in the
subject and I did not relinquish that interest when I left the employ of

the CIA, so I continued to follow it.

/ebo
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Q.: Have you analysed the purported evidemce put forth publicly by
the United States Government to support its allegations that such an arms
flow exists?

A.: Yes, I have.

Q.: What is your expert opinion of the evidence that the
United States has publicly disclosed?

A.: I would describe that evidence as has been publicly disclosed
by the United States and various publications and statements by
United States officlals as very scanty. I would say much of it is
unreliable, some of it 1s suspect and I believe it has been presented in
a deliberately mislesding fashion on many occasions.

Q.: ©Could you tell us what you mean by unreliable or suspect?

A.: There are a couple of things which strike me in looking at some
of this information. There is a very heavy reliance in the presentation
of this information, or its documentation of statements,on press accounts,
and eppeciazlly upon accounts appearing in a foreigrn press, for example
statements made in newspapers in Central Americs. Part of any covert
operation ag I hinted at, or even explained, 2 littls sarlisr
incorporates an element of this information. One of the primary means
for doing this 1s the planting of articles in the press, and under some
circumstances I think an informed person would suspect that some of the
articles cited in support of the United States Govermment's position as
evidence when it refers to press articles, as I say, allows the
suspicion — and I said that the Information was suspect - that these were
articles originally planted by United States intelligence agencies, and

for that reason I have some problems accepting them at face value.
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A mecond aspect of the information presented is a very heavy
reliance on defectors or captives, which I cannot certainly impeach
directly, but the fact is that pome of thege gtatements are made by
people who are or have been in the custody of the United States or other
foreign governments for considerable periods and still sre when they make
the statements. As you know, on one famous occasion the United States
Government was serlously embarrassed when a captive was brought before an
audience in Washington, D.C. - & Mr. Tardencias - to testify to his
involvement in the Salvadoran insurgency as a representative of the
Nicaraguan Government and recanted the statements he had previously made
vwhile under captivity in El Salvador and stated flatly that he only said
those things because of the pressures he faced in his captivity. These
are reasons why I tend to suspect certaln Information coming in certain
vays.

Q.: Does any of thie publicly disclosed material cause you to alter
your opinion in any way as to the shipment of arms from Nicaragua to
rebels in El Salvador?

A.: No, 1t does not cause me to alter my opinion.

Q.: The United States has stated that it has evidence that it
cannot reveal for fear of compromising sensitive intelligence sources. 1
am going to ask you some questions to assist in analysing that claim. In
this situation — surveillance of supposed arms trade between Nicaragua
and the Salvadoran insurgence - would there be particularly sensitive
intelligence sources or methods that we would not want to disclose?

A.: I would think the answer to that is yes, obviously.

Q.: What would they be?

A.: The ones that would occur to me particulary weuld be the

protection of the identity of agents, obviously -~ human sources. One
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would be concerned for cryptographic security and possibly having
implanted listening or other surveillance devices in important places one
would nmot wish to reveal information that would cause the discovery of
these,

Q.: Perhaps you could tell the Court what you mean by cryptographic
security?

A.: In the simplest sense here, is that if you were deriving
information because you had broken your opponent's code, you would not
wish to refer to particular communications, encoded communications that
you had intercepted, which would then tell your opponent that you had
broken his code because he would then change his codes, and you would be
faced with the task of decifering anothesr ome.

Q.: Let us assume that undercover agents or coded communications
intercepts were providing accurate and reliable information concerning
large—sacale arms shipments from Nicaragua to the rebels in El Salvador.
Would there be any way of revealing such evidence publicly without
jeopardizing those sources?

4.3 In the context of your questionm, asd presuming that these
intercepts or sources were providing accurate information over any
significant period of time, then you would be able to use this
information in order actually to Intercept shipments of arms.

Q.: And then you could make public the intercept?

A,: That would be my opiniomn, ves.

Q.¢ But there have been no such intercepts?

A,: No there have not.

Q.: Do you have a professional opinilon on the United States

Government's statements that concern for protection of its sources and

/on-
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methods of gathering intelligence prevents it from making public evidence
of the alleged Nicaraguan arms traffic?

A.: I simply do not accept that statement at .face value, I am very
suspicious of it.

Q.: Now to summarize your testimony. You had access to and review,
in your professional capacity and as part of your duties for the Central
Intelligence Agency between March 1981 and April 1983, of the intelligence
information on the subject of arms supply to the Salvadoran rebels, is
that correct?

A.: That is correct.

Q.: That iIncludes intelligence information from all the sources of
intelligence that we have catalogued earlier in your teatimony?

A.: Yes, it does.

Q.: In the intelligence information you reviewed, you found no
convincing evidence of the supply of arms to the Salvadoran rebels by the
Nicaraguan Government or the complicity of the Nicaraguan Government in
such supply?

A.: I did not find any such evidence.

Q.: I would like to ask you, in your capacity as a professionzl
intelligence analyst, does the absence of such evidence have any
significance in evaluating the question of Nicaraguan supply of the
Salvadoran rebels?

A.: I would say that it casts serious doubt on the proposition that
the Nicaraguan Govermnment is so involved.

Q.: Will you state agein your overall conclusion as to the

existence of arms traffic from Nicaragua to the Salvadoran ingsurgents?
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A.: I do not believe that such a traffic goes on now or has gone
on for the past four yesrs at least, and I believe that the
representations of the United States Government to the contrary sre

desligned to justify 1ts policies toward the Nicearaguan Government.

Mr. CHAYES: Thapk you. That concludes the direct examination of

Mr. MacMichael.

The FRESIDENT: Thank you. Two Judges have asked for the floor in
order to put a question. Judge Ni and Judge Schwebel in that eorder.
Judge Ni hag the floor, he will ask his question. Would you like to have

a copy of the question?
Mr. MACMICHAEL: Yes please.

Judge NI: I have two questions to ask the witness. The first ome
is, during the examination last Friday you were asked by Mr. Chayes, 1is
"Top Secret”™ the highest form of the clearance categories in the United
States classification system. Your answer was, "Formerly, yes”. You did
not elaborate whether it was no loanger the case now or what the place of
top secret iz mow in the classification system. Can you explain further

on this point?

Mr. MACMICHAEL: Your Honour, I must apologize for my poor
enuneilation, Wnait I intended to say was formally, that is in form, yes
that this 18 the highest classification recognized by the system, but
there are means of close~holding and distributing certain intelligence
only to selected persons. This is designated by types of letter

designations that follow the clearance listing, there are directories that

/ens
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handle this and I do apologize for confusing you on the issue. I am

gometimes confused mysgelf.

Judge NI: Mr. President, I want to apologize to you. This should
be struck from the records because it stands as "formerly"™ and now you
are saying it was “formally™?

A.: Yes, your Honour.

feon
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Q.: My second question is, you were asked last Friday to tell the
Court generally the outline of the plan which was discussed at a meeting
of the Latin American Affairs Office in the fall of -1981. You made a
very succinct statement of the plan, that a covert force of approximately
1500 men was to be organized to carry out military and paramilitary
action in Nicaragua. Can you describe it more specifically, such as how
this force was to be recrulted and what instructions were to be given te
the commanders of the force, etc. I believe you have dascribed to some
extent, in more detail today,but I wish that these two points, which.l
ralsed, as to how were they to be recruited and what instructions were to
be given be answered more specificzlly.

A.,: To the best of my recollectien, your honour, reference at thias
meeting was made to existing anti-Sandinista forces who were currently
operating in the area and that these groups were to be organized and
given supplies and assiatance. I do not recall, and I do not believe,
that at the meeting to which I referred that I heard anything about the
instructions that were to be given to the commanders of those forces. 1I
am sorry I cannot give you any more details than that but that is to the

best of my recollection.

Judge SCHWEBEL: Mr. MacMichael, you were not present in Court
when the Agent of Nicaragua read out Article 53 of the Court's
Statute; 1t indicates that while the Court can render judgment in the
absence of a Jtate party, it camnnoi render 2 default judgment, Before
deciding in favour of a claim, the Court "must satisfy itself .that the
claim 1s well-founded in fact and law”, that is to say that if

gufficient defence to the claim is mot well-founded in faet and law.
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Now I take it that your testimony has been essentially directed
to this question of whether there is a dissent to the claim, and you
will appreciate that the purpose of the questions I am about to ask
you are directed towards that same matter. My first question is
this. You stated that you went on active duty with the CIA on 6 March
1981 and left on 3 April 1983, or about that date. Am I correct in
assuming that your testimony essentially relates to the period
between March 1981 and April 1983, at least insofar as it benefits

from official service.

Mr. MacMICBAEL: That 18 correct, your honour, and I have not had
access since 1 left to classified materials, and I have not sought
access to such material.

Q.: Thus, if the Govermment of Nicaragua had shifted arms to El
Salvador before March 1981, for example in 1980 and early 1981, in
order to arm the big January offensive of the insurgents in El
Salvador, you would not be in a positicn to know that; is that
correct?

A.: I think I have testified, your honour, that I reviewed the
immediate past intelligence material at that time, that dealt with that
period, and I have stated today that there was credible evidence and
that on the basis of my reading of it I could not rule out a finding
that the Nicaraguan Government had been involved during that period.

Q.: Would you rule it 'in'?

A,: 1 prefer to stay with my answer that I could not rule it
out, but to answer you as directly as I can my inclination would be

more towards ruling 'in' that ruling 'out'.
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J.: Are you aware, Mr., MacMichael, of the fact that The New York
Times of 8 September 1985 published a report of an Interview with
Professor Chayes and Mr. Reichler, which says that "the lawyers for
Nicaragua sald that they would acknowledge that the Managua Government
supplied weapons to Salvadorian guerrillas for the big January
offensive against the United States—backed Govermment in El
Salvador"? And that "Mr, Reichler said that he 'strougly advised'’
Nicaragua that it should not undertake the court suit if it were still
involved in arme traffic to El Salvador "; have you seen that story?

At I was not in the United States when that story appeared so 1
don't recall seeing it.

Q.: Mr. MacMichael, is it correct $o characterize Congressman
Edward P. Boland, Chairman of the House of Permanent Select Committee
on Intelligence, as a leading opponent of United States policy in
regpect of support of the contras?

A.,t I think it would be fair so to characterize him, yes your
honour.

Q.: Would he have been briefed by intelligence officials on
evidence supporting the United States claim that Nicaragua has been
sending arms and lending other support to the insurgents in El
Salvador?

A,: Yes, certainly in his capacity as the then Chairman of the
House Intelligence Committee he received those briefings.

Q.: Now if your analysis of the force of intelligence collected
in the period of your service 1s correct, how can you explain that
Congressman Boland would have stated the following, as he did: "There

18 ... persuasive evidence that the Sandinista govermment of Nicaragua is
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helping train insurgents and is transferring arms and financial
support from and through Nicaragua to the insurgents. They are
further providing the insurgents bases of operations in Nicaragua...
What this says is that, contrary to the repeated denfala of Nicaraguan
officials, that country is thoroughly invelved in supporting the
Salvadorian insurgency. That support i1s such as to greatly aid the
insurgents in their struggle with govermment forces in El Salvador."
This was the view of Congressman Boland to which he has, as far as I
know, adhered to to this day. How do you explain that?

A.: Your honour, this 18 a very lmportaat question and certainly
one that I have attexpted to deal with myself, I do not like to
believe that my powers of judgment are greater than those of
Congressman Boland. He has certainly seen the evidence, and it is my
belief that the evidence that he saw was esseatially the same evidence
that I saw. I thing, your honour, I can refer you to a criticism that
Congressman Boland's committee made on 17 September 1982 of the
evidence that had been presented to them on the situation in Central
America which I presume included that dealing with Nicaragua and its

alleged relationship to an arms flow to El Salvador.
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In a report lssued, if I recall correctly, on 17 September 1982 by
the House Intelligence Committee's sub-committee on evaluatiom of
intelligence, reference was made to the presentation to that Committee of
intelligence on Central America by the Central Intelligence Agency and
other spokesperscns for the Administratlion, and it was concluded, amongst
other thinga, but I think this is the most relevant portion of the
statement, that those presemtations by the Administration seemed
designed, and I am quoting here I think very closely, more to present the
Administration's position than to illuminate the situation.

I am also aware that in May 1983 Mr. Boland's Bouse Committee issued
& report to which I believe all the members described, both Democrat and
Republican, and I do not know i1f that is the source from which you drew
your statement, but it certainly represents a close approximation of
Mr. Boland's statement as you read it to me, in which they found - and 1
believe the adjective used was "overwhelming" ~ the evidence that
Nicaragua was involved in the supply of arms to the rebels in El Salvador
and that without such provision of arms the Salvadoran insurgency would
not exist. Naturally, I took that very seriously, because I have the
greatest respect for Mr. Boland as I do for the others of that Committee,
and I was interested to note ag I read that report carefully that it was
a report supporting House resolution, I believe the number iz 2760, which
called for an end to the funding for the contras. The reasoning employed
by the Committee in reaching that racommendation wsa essentially that if
the flow of arms from Nicaragua to El Salvador continued at such a high
rate over such a perliod of time as the Administration claimed it did,
obviously the contras — if I may use that general term as the force that

was being provided - that force was obviously not serving the purpose for

/ear
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wvhich it had been funded, and it should therefore be sbolished, I do not
know, apd certainly could not demonstrate, I am sure, at anyone's complete
satisfaction that the method employed in reaching that, both the
proposition and then the comclusion followlng it, had something of

the nature of a stipulation and it was not, I raise that question

with you, your Honour, in what I hope is a response to your question.

Q.: Thank you so much, Mr. MacMichael, and that raises in my mind
this question: 1let us Buppose for a moment that your thesis 1s correct
and that the arms flow from Nicaragua to El Salvador in the period of
your tenure had substantially or entirely ceased. Let us assume for the
moment that there were shipments of arms from Nicaragua to the
El Salvador insurgents for the big offensive at the beginning of 1981,
that, as Commander Carrion has testified, by the end of 1981 the CIA'
support for the contras was in place. You come aboard I think in
March 1981 and you are there until 1983, and during at least much of this
period the contra operation was being funded actively and was in place,
is it not a plausible supposition that far from being ineffective the
contras were most effective, and that the very reason why the Nicaraguan
Government stopped sending arms, 1f indeed it did, was because of the
pressure of the contras? It could see that it was a counter-productive
policy because 1t had produced United States funding of the contras where
United States démarches had produced nothing. Is that plausible?

A.t 1 think it is plausible, your Honour, and I would go on with my
responae, 1f you desired me to do so. It ie my proposition indeed, and
my opinion if I may say so, that the alleged flow of arms from Nicaragua
to the Salvadoren insurgents ceaged, that no credible substantial

evidence of such an arms flow existed in the time that I was examining
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it, and you propose, if I understand your question, that an explanation
for this would be the excellent and effective interdiction and preventive
work of this contra force.

Q.: Na, 1f I may make myself a bit clearer, I am not suggesting
that the contras were necessarily defective and interdicting arms flows.
They may have been somewhat effective, they may have been ineffective, I
frankly do not know, but my suggestlion of a plausible explanation of the
events you have described is that Nicaragua had deceived, that a policy
of sending arms to insurgents in El Salvador bhad a price, and they feared
it might have an even greater price, and therefore they stopped sending
arms, if indeed they did, on which I take no position. I am just
effering a hypothe=is.

A.: Thank you. The statement I was going to make there is,
agsuning that that is correct, it is then very difficult to explain why
through the whole pariod the United States Government continued to
@sintain that this<flow of arms went omn, if indeed it had stopped as a
tesult of the Nicaragusn Government's recognition of the perils it faced
in continuing to involve itself, or appeared to involve itgelf. It is
indeed strange to me that the United States Government continued to claim
it went on.

Q.: I quite agree, 1f indeed it had stopped. I said that I am
speaking in terms of a hypothezis.

To turn to another aspect of these facts, Mr. MacMichael, is it a
fact that leadexrs of the El Salvadoran insurgency are based in Nicaragua
and regularly operate without apparent interference from Nicaraguan

authorities in Nicaragua?
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A.: I think the response to that question would have to be a
qualified yes, in that political leaders and, from time to time, military
leaders, of the Salvadoran insurgency have reported credibly to have
operated from Nicaragua, that this was referred to frequently by the
United States Government as a command and control headquarters, amd that
such an action could certainly be defined as one unfriendly toward the
Government of El Salvador recognized by the Urited States. I have
confined my testimony to the charge of the arms flow. To my knowledge,
the United States Government did not justify or attempt to Jjustify its
support for this covert force on the grounds that a directing group of
the Salvadoran rebels, eithexr habitually or from time to time, made its

headquarters in Nlcaragus.
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Q.: Thank you. May I ask if you have read the Declaration of
Intervention of the Republic of El Salvador filed in this case on 15 August 198417

A.: 1 have not,

Q.: May I recall that that Declaration contains detailed accounts of
the shipment of arms from Nicaragua to insurgents in El Salvador; maintains
that the general headquarters of the Farabundo Marti National Liberation Front
is located near Managua; and claims that:

"In addition. to the entire terrorist training operation

established in Cuba, since mid-1980 the Sandinista National

Liberation Front has made available to Salvadorian guerrillas

training sites in Nicaraguan territory."

What in particular is your view of this charge of the existence of
training sites in Nicaragua?

A.: I have no direct or current knowledge of those, 1 am not trying
to avoid your question, Your Honour, it is just a thing that I have heard
charged. I do not want to trivialize this response, but let me say this
because it may help to put it in perspective, I have seen aeriel photographs,
provided through Intelligence systems, of places in Nicaragua identified as
FSLN training camps and some places where, for example, white-washed stones
are put out with the initials FMIN. I could not help but notice as I took
the tram to Delft yesterday that a large wall in Rijswijk is painted with
the letters FMLN. As I say I do not wish to trivialize it, but there 1is, and
I accept this fully, I believe, as Niearagua lias stated, there is diplomatic,
political 'and moral support for the FMLN., There is also a considerable
Salvadorian population which resides technically as refugees, within Nicaragua.

These people are not confined to camps as they are elsewhere in Central

America. They live within the economy there, and go about their business
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freely. I am more than willing to believe, as a matter of fact, as a matter
of experience, I assume that just as is believed, for example that Irish-
Americans, resident in New York City and Boston, occasionally do make the
odd lot of arms and other assistance, monetary and otherwise, available to
the Irish Republican Army in Ulster, that this Salvadorian population whose
sympathies, 1 assure you from some contact with them, are basically with the
FMLN, find means to get support to their brethern in El Salvador. Now whether
the Nicaraguan Government should be more diligent in policing the activities
of these people is another question, and ome to which I cannot meaningfully
respond. 1 hope that in responding, Your Honour, I have not trivialized your
question.

Q.: No, not at all, and it is a real question whether or net the
Nicaraguan Government is doing what it cam te prevent such activities, if
that is its policy. But, a second question is: 1is the policy of the
Nicaraguan Government not &o prevent, but to assist such activities, which I
do not think is the policy of the United States Government, in any event,
vis-3-vis insurgent operations in Northern Ireland.

Now, Mr., MacMichael, it was acknowledged in Court last week on behalf
of Nicaragua that, before Somoza's overthrow, the Sandinistas had received
foreign assistance - arms and training - and that among the States giving
such assistance was Cuba., Do you have reason tp believe that, whereas Cuba
gave such assistance to Sandinistas, it demies such assistance to the
insurgents of El Salvador?

A.: Denies, in what sense, Your Honour?

Q.: Refuses to give it, declines to give it, fails te give it.

love
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A.: I think I have reason to believe that the Cuban Government is
supportive of the FMLN,

Q.: If Cuba does give such assistance, not simply moral support, but
arms, training and so on, would it not be plausible for it to channel some
of that assistance through Nicaragua, to whose Government Cuba has given such
massive assistance since the Sandinistas took power?

A.: I would like to answer in this way: first of all, as a general
proposition I do not see any reason that the fact that if Cuba provides massive
economic support to Nicaragua or any -economic support to Nicaragua, it would
necessarily follow that it would channel its assistance, if any, to the FMLN
through Nicaragua. It might choose, as a2 matter of reasom, to protect its
investment in Nicaragua by channelling it in some other place. But, I would
say that my opinions about the nature and type of Cuban support to the FMLN
would not, and T am trying to use good judgement here in saying this, would
not necessarily, or needfully mean that Cuba was going to require, if that is
what you intended in your question, that Nicaragua alsc involved itself
directly in its support.

Q.: Thank you. WNo that was not the purport of my question. The
purport of it was this, that since Cuba is sending very large quantities of
arms to Nicaragua, while co-operating with the Soviet Union in the sending of
such arms, is it not plausible that it would, being an ardent supporter of the
rebellion in El Salvador, choose to channel some of those arms through
Nicaragua?

A.: I can only say it might., I cannot speak for it. But let me
just go a little bit further. I am speaking now of uy experience

within the CIA, within the Intelligence community, trying to
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deal with these questions and get down to hard evidence, and as I explained to
the Court previously, my training has unhappily been as a historian and I have
a penchant for re-examining evidence perhaps too closely, I do not know, but
the question of assumptions comes up all the time. For example, at one period
I recall, when there were a considerable number of messages intercepted, we have
talked about intercepts, so I think I can mention this, in which Cuban aircraft,
at the time when Cuba was providing a great number of teachers in Nicaragua,
had cargoes described as motebooks and pencils, there was an assumption by a
certain number of my fellow analysts that these were jargon terms referring to
rifles and bullets. Now, that is my feeling about assumptions, it may be that
you are absolutely correct, I just cannot draw the assumption clearly myself.

Q.: I am not drawing conclusions either, Mr, MacMichael, I am just
asking you would it be plausible?

A.: Plausible, yes,

Q.: Mr. MacMichael, have you heard of Radio Liberacion?

A.: I have beard of Radio Liberacion, yes.

Q.: What is 1t? Can you tell the Court, please?

A.: It was a predecessor of the basic Radio Venceremos which is used
by the FMLN in El Salvador. I believe that at ome time a radio broadcast
under the title of "Radio Liberacion" was supposed to have originated from
Nicaraguan soil.

Q.: Did they in fact originate from Nicaragua, to the best of your

knowledge?
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A.: To the best of my knowledge I think I would say yes, that is
the informaticn I have.

Q.: Have you heard of an airfield im Nicaragua at Papalonal, or an
airstrip?

A,t Yes, I have.

Q.: Are you aware of the fact that the United States Govermment
under the Carter Administration made representations to the Nicaraguan
Government about the use of that airfileld as a principal staging area for
the airlift of arms to insurgents in E1l Salvador?

A.: Yes, I recall that very well,

Q:: 1In an interwview with the Washington Post published on

30 January 1981, the outgoing Secretary of State, Edmund Muskie, stated
that arms and supplies being used in El Salvador's bloody civil war were
flown from Nicaragua "certainly with the knowledge and to some extent the
help of Nicaraguan authorities”™. Now as you know the Administration for
which Mr. Muskie spoke had given more than $100 million in aid to the
Sandinista Government since it took power.

A.: That is correct.

Q.: More than the United States had given Nicaragua undar the
Somozas in more than 40 years. Do you think that Mr. Muskie was speaking
the truth?

A.: Oh yes, in that case. For example, I spoke eariier under
direct questioning from Mr. Chayes regarding informatiom that had existed
for that period - late 1980 to very early 1981 - and when I wmenticoned
defectors I had in mind as a matter of fact some persons who testifiled

under interrogation - I should not say testified - but who stated under
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interrogation following their departure from Nicaragua that they had
assisted in the operations out of Papalonal in late 1980 and very early
1981, and as I say, I am aware of this; there was glsoc an interception
of an aircraft that had departed there - that had crashed or was unable
to take off again from El Salvador where it landed — and I think that was
in either very early January or late December 1980 and this was the type
of evidence to which I referred, which disappeared afterwards,

Q.: I understand you to be saying, Mr. MacMichael, that you believe
that it could be taken as a fact that at least in late 1980/early 1981
the Nicaraguan Government was involved in the supply of arms to the
Salvadorian insurgency. 1s that the conclusion I can draw from your
remarks?

A,: I hate to have it appear that you are drawing this from me like
a nail ocut of a2 block of wood but, yes, that is my opinion.

Q.: Thank you, Now let us turn to 1982 because you referred to an
eplsode a Iittle while ago in that regard, namely, that arms were found
in - I believe you sald - San José, Costa Rica on 15 March 1982 -~ rifles,
etc., and the multinational group tendering to this arms cache was
found. Now as I believe you know, Cuba sent large quantities of arms to
the Sandinistas when they were fighting Somoza through, and to, Costa
Rica, and the Costa Rican National Asgembly made an investigation of that
arms traffic and reported that quantities of those arms had been left
behind in Costa Rica after the overthrow of Somoza. Do you believe that
this arms cache indeed was of Cuban origin, destined for the Sandinistas,
and in fact, perhaps with the aid of Costa Rican collaborators, meant to
move on to El Salvador now that Somoza had been overthrown and they were

not so much needed by the Sandinistas?
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A.: I could allow for the possibility of that, I do not know it and
I do not know that the investigation carried out in Costa Rica at that
time or the information developed from that arms seizure made any
connection with Nicaragua at all, 1 believe that one or two of the
persoas of this multinational group, which included a Chilean, an
Argentine, several Costa Ricans, some Salvadorians, etc. = that omne or
two of these was of Nicaraguan nationzlity.

Q.: Yes, I think that that is correct. Let us turn to 1983,
Mr. MacMichael, I think this is also in the period of your service. 4
United States reporter named Sam Dillin visited a small Nicaraguan port,
called La Concha, located about 60 kilometres across the Guif of Fonseca

from E1 Salvador. In his story in the Washington Post -~ a newspaper, I

might note, which {8 known for its frequent criticism of the Reagan
Administration - which appeared on 21 September 1983, at page A29, he
recorded that:
"A radio—equipped warchouse and boat facility,

disguised as a fighing co-operative on an island in

northwestera Nicaragua, has served for three years as a

transhipment point for smuggiing arms to El Salvador,

sumaroug residents here say.”
Do you think Mr., Dillon reported false information?

A.: No, I would have no quarrel with the information that
Mr, Dillon reported, I have read that article. I could comment upon it:
I would reply to it more accurately 1f I had 2 copy in front of me but if
that is not possible I will point out a number of things about it. CQCue
that raises a great many questions, as a careful reading of the article
will {ndicate - one of these is ratsed merely by the headline, but even

before I go into that, what I will say is that {t always surprise me to

some extent when the United States Govermment, in attempting to make its
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case on this point, so flagrantly delivers as evidence statements in the
public press, when one would hope they would have something more
subgtantial to put forward. This is not at all to ilmpeach the Waghington
Post or Mr. Sam Dillon or newspapers. The headline of course is
misleading: because it simply states as a fact that an arms shipment
point has been raided. It states that it was raided by forces of the
Nicaraguan Democratic Front, the FDN, when subsequent evidence has
informed us that 1t was carried out by agents working directly for the
Central Intelligence Agency, that is, so—called unilaterally contrelled
Latin assets. Reference in this story 1s also made to the press
statement issued by the FDN about this. In my own conversations several
months ago with Mr, Edgar Chamorro we talked about this: he pointed out
that the press statement, which allegedly came from the FDN, was one that
had been prepared within the Central Intelligence Agency and handed to
him to present as if it were supposed to have been ~ and I will make a
general observation here, if I may - as if this was supposed tc have been
a major transhipment point for arms within Nicaragua and going to

El Salvador, and had been identified by the competent intelligence
authorities of the United States. Given the scepticism that had been
raised for some time and the demand for hard evidence, in the form of
arms selzures, within the United States to support this case, it seems to
me - a5 it seemed to we when I first became aware of that - that the goal
would have been to gain as much presentable evidence in the form of
photographs, in the form of tracking boats leaving that place to

El Salvador, of seizing arms shipments, of taking prisoners, and so
forth. Not to send a forece in to destroy the entire facility, leaving
behind the following items -~ if I recall the article correctly - a
Nicaraguan army banner - I believe 1s described there = which if it were

a clandestine installation, is a surprising item to have there.
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Secondly, a targét which had been fired at and shell casings which
presumably came from the weapons which had fired at the target, the remains
of three long wooden crates, was the entire physical evidence left behind.
If this was indeed a super secret facility, it is also puzzling, although it
may simply indicate a great deal of confusion within the Nicaraguan
Government, that western reporters were allowed free access to this site
immediately, that they spoke without hinderance to people living in the area
and that there was only present one person described as a shotgun~toting
guard, it does not appear to have been a member of the Nicaraguan armed forces.
There is a further statement within the article that on , at least, the basis
of conversations with local residents, some years previously, shortly after
the events of July 1979, that military men not further described came to the
area seeking the services of experienced smugglers and the experienced smuggler
was named in the article. 1 cannot unfortunately recall the name now, All
this to me raises a great deal of questions ~ what was this facility? The
statements made by people living in the surrounding area, such as "I don't
mix in politics but everybody knows" - this is what they said - may, or may not,
be valid statements, And I do not want to be in a position, Your Honour, of
trying to explain away everything I see, but that is my job, to examine this sort
of thing, and say why there are so many questions coming out of this.
That is the only response I can make to your bringing this article up at

this time.

Judge SCHWEBEL: Thank you so much, I might read out what was said in
the Declaration of Intervention of El Salvador on this point, with particular

regard te it being a super secret facility of any sophistication.
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"In late 1983 a United States reporter named Sam Dillon visited
a small Nicaraguan port,called La Concha,located about 60 kilometres
across the Gulf of Fonseca, from El Salvador. Mr. Dillom reported
that the residents of the so-called fishing co-operative had, as
traditional smuppglers, introduced, since 1979, large quantities of
weapons into El Salvador under instructions of the Nicaraguan
Government ."

That is the preception of the Government of El Salvador of these events,

Mr. MacMICHAEL: That is their perception, yes

Judge SCHWEBEL: Mr. MacMichael, the New York Times of 13 July 1984
carried a story of an interview with a former Salvadorian guerilla commander
who was captured in Honduras, who stated that virtually all the arms received
by rebel units he led came from Nicaragua, and that Salvadorian guerillas
have their headquarters in Nicaragua. The name of the former guerilla is
Arquimedes Canadas also known as Commander Alejandro Montemegro., Have you

any comment on that story?

Mr. MacMICHAEL: Yes, Your Honour, I do., I would like to point out
that as in the case of any statement made by a prisoner or defector I am
not in any way in a position to directly impeach the statement. I simply
want to point out, as I did earlier in my testimony that 2 heavy reliance
on the sort of testimony of people being held, as in the case of
Arquimedes Canadas, better known as Commander Alejandro Montenegro, who,
incidentally, is a very successful FMLN commander, - he led an attack

on the Ilopango airfield in 1982 and destroyed much of what was then the

Salvadorian air force. He was captured in August 1982 in a safe house in
Tegucigalpa in Honduras. I was aware of his capture and had access to

the results of his initial interrogations. At that time he made no mention
of arms. Indeed, I could say certainly that the object of much of his

interrogation had to do with his leadership of the raid on the Ilopango

airfield; where he received his training, and so forth.
/Il.
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Q.: Where was that? Where did he receive his training?

A.: He testified that he received it in Cuba, Earlier in 1982
this gentleman had met with western reporters in the field in
El Salvador and stated, at that time, that the vast majority of the arms
used by his force were arms that were either purchased on the black
market or captured in combat in El Salvador. When he made his statements
reported in July 1984, almost two years after his capture, during which
time he had been in the hands of very skilled interropators, he told a
very different story. HNow, which story is correct I am in no way able ta
judge, and 1 have testified to a certain point and I am raising questions
that will tend to support my point of view, and I am not trying to explain

away everything you advance,

Q.: Fair enough. Wow you spoke before of that famous incident in
which the United States came forward with a defector whe was introduced
as someone who would testify to Nicaraguan support for the Salvadorian
insurgency and, in fact, he did not, and he testified in fact that it was

not so, and that he was put up to saying so, and so on. Is that correct?
A.t That is true,
Q.: What became or that gentleman may I ask?
A,: He is, to my knowledge, in Nicaragua today,

Q.: I see. He wasn't shot on the spot? He showed no signs of
torture? He walked away as a free man? He was in Nicaragua welcomed as

a hero. Is that not correct?

A.: 1 do not know, Your Honour, as to whether he showed any signs

of torture. I had no chance to examine him physically., T will accept
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and glory in the fact, as you do to, that people who appear in the
custody of the United States Government, in the United States of America,
under guarantees given by that government, find those guarantees respected

and in his case they were.

Q.: Right, now given his example, do you see any reason why a
defector from the Salvadorian insurgency should fear to speak the truth?
They can well see that if they come out with a story contrary to that which
one would suppose the United States would want them to hear would await
them as a hero's welcome in Nicaragua? So why wouldn't they speak the

truth?

A.: Well, we haven't referred to any other Nicaraguan captives
and or defectors here. The persons about whom we have been talking were,

I thought, Salvadorians who had left the FMIN,

Q.: Yes. But as you know there are a large number of such defectors
both from Salvadorian and Nicaraguan sources whose testimony is similar to
that of the nature I have cited to you. I could go on and on giving you
examples like this, but I do not think we gan use the time of the Court.
My point is simply, that, is not this single exampfe of the treatment of
that single captive suggestive of the fact that persons in the custody of
the United States need not fear to speak the truth as they know it? Would

that not be the lesson you would draw if you were in a similar situation?
4.: 1 certainly believé that is the case.

Judge SCHWEBEL: Thank you very much Mr. MacMichael. That concludes

my questions Mr, President.
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The PRESIDENT: At the moment there are no questions to be put to you.
After the coffee break, if there are any questions, I hope you will be available

to the Court to answer questions.

Mr, MacMICHAEL: I am, Sir, available to the Court as long as it wants

me, Your Honour.

The Court adjourned from 4.L0 to L.55 p.m.
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The PRESIDENT: Please be seated. For the moment there are no
further questions for the second witness so we may summon the third

witness, that i1s Professor Glennon.

Mr, ARGUELLO: 7Yes, Mr. President, the next witness will be
Professor Michael Glennon. He will be examined by Mr. Paul Reichler,

so I request you to call him please.

Mr. REICHLER: HMr. President, Members of the Court, may it please
4 the Court, my task 1s to ask the questione of this witness. I would

like to ask the witness first i1f he will plesse make the solemm

| declaration.

\ Mr, GLENNON: I solemnly declare upon my honour and comscience

‘ that I will speak the truth, the whole truth and nothing but the truth.
| Q.: Would you please state your full name?

| A,: My name name is Michael Jolm Glennon.

Where do you reside?

I live at 3455 Cornell Place, Cincinnati, Ohio

L1

What is your natiopality?

I am a citizen of the United States of America.

.3 How are you presently employed?
.t I am an adjunct to professor of law at the New York
University Law School and a full professor of law at the University of
Cincinnati College of Law.

Q.: When did you become a professor of law?

A.: I bacame zn adjunct professor at the New York University lLaw
School in 1977. I became a professor at the University of Cincinnati

College of law in 1981.
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Qst When and where did you obtain your law degree?

A.,t: I was graduated from the University of Minnesota Law School
in 1973,

Q.: In your academic work, do you specialize in any particular
area or areas of the law?

A.: I teach international law and coanstitutional law. My
speciality 1s the constitutional aspects of the United States foreign
relations power; the specifically the distribution of powers between
the President and the Congreas in areas such as treaty making and the
war power,

Q.: Have you pudblished bocks or articles or received honours in
this area?

A.: I have published a number of articles in these fields. I
have also received several honours; 4im 1981, I coauthored a
five-volumed work entitled "United States Foreign Relations Law" with
Professor Thomag M. Frank of the New York University law School. That
work was awarded the Certificate of Merit by the American Soclety of
International Law. In epring of this year, 1985, I was awarded the
Diack Prize by the American Soclety of Internatiomal Law for the best
article to appear in the American Journal of International Law over
the previous year. The article concerned the war powers resolution
and the effectiveness and constitutionality of statutory limitations
on the President’s war making power.

Q.: Are you active in apy profesaional organizations?

A.t Yes, I an active in the American Soclety of International
Law. 1 was appointed to a committee of the Amerlican Scciety of

International law to study the jurisdictien of the Intermatiomal Court

foes



|

_69_

of Justice, specifically whether the United States should modify or
terminate itz adherence to its declaration aceepting ICJ jurisdiction
and if 8o, how congtititionally that 1s required to be done. I am
alsc a member of a panel of the International lLaw Association (the
American branch) set up to study the use of force in relations amongst
Statea.

Q.: What previous professional employment have you had and what
were the time periods?

A.: From 1973 to 1977 1 was assistant coynsel in the office of
the Legislative Council of the United States Semate. From 1977 to
1980, I wae the legal counsel to the Committee on Foreign Relations of
the United States Senate., From 1980 to 1981, I was associated with a
law firm in Washington, D.C. which practised international law, and
from 1981 until the present 1 have been a professor of law at the
University of Cincimmati College of Law.

Q.: VWhen you work in the United States Senate Legislative
Counclil's office, vhat were your responaibilities. The office of the
legirlation Council is something of the nature of an ip-house law
firm. It does legal work for the Senste, senators and Senate
committses. I was asaigned to the Semate Forelgn Relations Committees
which had no counsel on its staff at the time and all of its work was
given to the office of the Leglelative Council and assigned to me.
That work included answering the committee's inquiries on matters of
international law, comstitutiopal law, statutory interpretation and

particularly statutory drafting.
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Q.: What were your responsibilities when you were the legal
counsel to the Committee on Forelgn Relations of the United States
Senate ?

A.: While I was the Committee's legal counsel 1 was responsible
as the primcipal lawyer for the Committee for matters again involving
international law, constitutional law and statutory interpretation. I
did such things as help aset up hearinge for the Committee, putting
together llsts of witnesses, I suggested questions for the senztors to
ask witnesses, I drafted legislation that the Committee requested
concerning matters on which the committea concluded that some new law
was necessary, and in general was responsible for answering the
Committee's questions on all the matters before it., In addition to my
regponsibilities as the legal counsel to the full Committee, I was
also assigned to the staff of the Committee's Subcommittee on
International Operations. The Subcommitiee on International
Opsrations was charged expressiy with oversight of the State
Department. As a member of that subcommittee gtaff in that capacity I
wag regponsible for determining whether the Despartment of Statz was
operatipg within the bounds of the law and in that capacity met
regularly with State Depertment officilals and frequently interviewed
them with a transcriber present. I reported my findings to the
subcommittee and made recommendations concerning how the law needed to

be changed in instances where it did.
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Q.: Did you have occasion in the early part of this year to
conduct a fact finding mission in Nicaragua?

A,: I did, ves.

Q.: On whose behalf did you conduct thie fact finding migsion?

A.: The mission was sponsored by the International Human Rights Law
Group and the Washington Office on Latin America.

Q.: What is the International Human Righte Law Group?

A.: The International Human Rights Law Group is a private
non~profit independent American organization which is comprised of
prominent members of the Washington D.C. Bar’the group is active in
investigating human rights matters and human rights litipgation.

Q.: What is the other sponsoring organization, the Washington
Office on Latin America?

A,! The Washington Office on Latin America is also a private
non-profit independent American Corporation or organization, which ia
funded by church groups and foundations including the Ford Foundation.
It toeo 1s interested in human rights matters specifically in the Central
American reglom.

Q.: What was the purpogse of this fact finding mission?

A.: A number of reports had come to the two sponsoring
organizations which had alleged serious abuses by the contras of the
rights of civilians in Nicaragua. The sponsoring organizations asked us
to go toc Nicaragua and to determine the validity of these asllegatioms.
The sponsoring organizations alsoc asked us to make some asseasment of
United States responsibility, if any, for these allegations.

Q.: From what sourcee have the sponsoring organizations received

information pertaining to the activities of the contras?
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A.: From a number of sources. They had a rather thick pile of
newspaper clippings alleging contra abuses. They also had received about
140 gigned sworn affidavits by Mr. Reed Brody, who was an Assistant
Attorney General in New York and a member of the New York Bar, who had
travelled to Nicaragua, spent four months in Nicaragua and looked
extensively into the abuses of the contras. They algo had allsgations
from groups such as Americas Watch and it was the feeling of these two
sponsoring organizations that because the Congress was again presanted by
Prasident Reagan a request to fund the contras, before that decision was
made by the Congress, in view of the paucity of evidence concerning the
validity of these allegations, some methodical and purposeful
investigation needed to take place.

Q.: Who else besides yourself was a member of this delegation?

A,: Mr. Donmald T. Fozx.

Q.: What were Mr. Fox's qualifications for this work?

A.: Mr, Fox is g senlor partner in a New York law firm. He is a
member of the International Commission of Jurists and as Vice-President
is head of the American Branch. Mr. Fox has alsc been involved in human
rights matters in the past. He conducted an outside investigation of
human rights abuses in Guatemala in 1979.

Q.: Did anyone else accompany you on this mission?

A.: Yes, the sponsoring organizations hired an interpreter,

Dr. Valerie Miller, who was also accompanied by Helen Sirver from the
office of Congressman Sam Gejdenson of Connecticut. Congressman
Gejdenson is a member of the Sub~Committee of the House of Foreign

Affairs Commlttee with responsibllity for Central America.
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Q.: Did the sponsoring organizations define for you the scope of
your mission?

A.: Yes, they did. They asked us first to look into the validity
of the allegations that had been presented to them concerning abuses by
the contras directed at the civilian population in Nicaragua. They also
asked us to make some assesement of the responsibility, if any, of the
United States Govermment for the activitieg of the contras,

Q.: Who decided on what methodology vour delegation would use in
conducting its investigation in Nicaragua?

A.: The methodology was determined exclusively by Donald Fox and
myself,

Q.: Would you describe to the Court in general terms how you did
conduct your inquiries into the activities of the contras and the
responegibility, if any, of the United States?

A.: Yes, with respect to the contras we went to Nicarapua. We
interviewed about 36 people who were located in the area of northern
Nicaragua, along the border of Honduras, where the contras had been
active and where a number of the alleged incidents were said to have
occurred. In investigating these incidents we visited the towns of
Estell, La Estancia, Condega, Matagalpa and the capital city of Managua
of course, With respect to the responsibility of the Department of
State, we met with officials from the bepartment of State in Washington
before we left for Nicaragua. While we were in Nicaragua we met in
Managua with the United States Ambassador to Nicaragua, Mr. Harry
Burgald, and when we returned to Washington we met again with officials

of the Department of State.
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Q.: Who determined your itimerary im Nicaragua?

A.: Donald Fox and I determined our itinerary.

Q.: How did you decide on that itinersry?

A.: Ue asked the recommendations of a number of people before we
left fncluding officials of the Depariment of State, members of different
hwman rights organizations including Americas Watch. We also, once we
got to Nicaragua, adjusted our itinerary along the way based on
information that we gathered in the interviews,

Q. Was the Nicarapvan Govermment invelved in any way in planning
oz approving your itinerary?

A.: Absolutely not.

Q.: Did the Nicaraguan Govermment participate in or influence your
ingquiry in any way?

A.: It did unot.

Q.: Did you recelve any assistance from the Nicaraguan Goverament
in the course of your Iinvestigations?

A.: Yes, we did. Ve determined that it was necessary to interview
the captured head of comtra lmtelligemce from the Department of
Nuevo Segovia who was at the time that we were in Nicaragua imcarcerated
in the Modello prison in Tipitapa. We requeated znd received the
peruisgsion of the Nicaraguan Government to interview this individuzl in
the prison., I might add that we interviewed him by ourselwes without any
representative of the Govermment being present. Second, we hired at
market rates a car and a driver from the Nicaraguan Goverzment, which we
concluded while we were In Washington was the only practical means of
getting about the country safely znd sesing the people that vwe needed to

see.
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Q.: Who determined which people you would see and interview?

A.: Donald Fox and I determined whom we would see exclusively by
ouraselves.

Q.: Was the Nicaraguan Govermment involved in any way in your
selection of these people?

A.: Absolutely not. As a matter of fact we discovered at one point
that an over—-zealous contact person had sought and received the
agsistance of a local govermmental official in locating the person that
we wanted to talk to and because of this involvement of the Govermment we
concluded that it would be best to exclude that individual's statement

from our report.
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Q.: How did you gelect the people whom you interviewed im the
places you visited in Nicaragua?

A.: We selected the persons to be interviewed in several different
ways. First, when we went to the different cities we frequently spoke to
the priests who had parishes in those cities and we asked the priests
whether any of their parishiomers had had any experiences with the
conttas and, if so, whether these individuals wouid be credible. Second,
we spoke to Americans who were living or had lived in Nicaragua and asked
ther whom we should talk to: these were frequently members of religious
groups, such as witnesses for peace. Third, some of the interviews that
we conducted creat=d leads that led to other individuals that we believed
ve should ianterview, and finally, a number of people simply came to see
us, having heard that we were in town, and having something to tell us.

Q.: Can you generally describe the pecple whom you interviewed?

A.: Yes, the people that we Interviewed came from all walks of
life. They were generally aged from about 20 to about 60. They were
from a varlety of differeat cecupations - truck drivers, bus drivers,
telephone technicians, coffee pickers, housewives. Many of them seemed
ta be Govermment supporters, some did not; most appeared apolitical;
most were devout Catholics.

Q.: Who actually conducted the interviews?

A.: Donald Fox and I conducted all the interviews ourselves.
Normally we conducted the interviews together, although occasiomally in
the interests of time we split up and conducted the interviews separately.

Q.: Where were the interviews conducted?

A.: Generally the interviews were conducted in the houses, or more

aceurately, the huts of the people that we were interviewing.
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Q.: Did any representative of the Nicaraguan Government participate
in any of these interviews?

A,: No.

Q.: How did you determine the veracity of the perpons you
interviewed?

A.: In several ways. We cross—examined people quite closely. We
asked probing questions, we compared notes afterwards on our assessments
of their demeanour and credibility, we asked the individuals 1f there
vere other witnesses to the events they described, and if it was possible
we Interviewed those persons. Finally we cross-checked their stories
where possible against whatever documentary soutrces were available.

Q.: Did you rely on any statements that were not first-hand
accounts?

A.: We did pot. We accepted only first-hand accounts and sought
generally to adhere to the standards of American evidence which precludes
the admission of hearsay evidence,

Q.: Were there any witnesses whose veracity you doubted?

A.: Yes, there were two witnesses whose veracity we doubted. One
was 2 middle—aged man who seemed to recall eveots in amazing detail. His
story was plausible, but we thought to be safe we should probably exclude
it. Second, an 18-year-old girl described events in terms that we.
thought were exaggerated, and we therefore excluded her statement from
our report as well.

Q.: So a report of your fact-finding mission was prepared?

A.: That is correct.

Q.: Who prepared the report?

A.: Dopald Fox and I.
/Ill
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Q.: Was the report ever published?

A.: Yes, the report was published in April 1985 by our two spomsors.
Q.:! And does your report have a title?

A.: Yes, it does,

Q.: Would you read it to us?

A.: The title is "Report of Donald T. Fox, Esquire, and

Michael J. Glennon, to the International Human Rights Law Group in the
Washington Office on Latin America concerning Abuses against Civilians by
Counter~revolutionaries operating in Nicaragua, April 1985",

Q.t ©Since the report is already in evidence in this case at Annex I
to Nicaragua's Memorial of 30 April 1985, I would like to ask you if you
could very briefly recall for the Court your findings and conclusions as
to the activities of the contras?

A.: With respect to the contras, our conclusions were as follows.
We found that there is gubstantlial credible evidence that the contras are
engaged with some frequency in acts of terroristic violence directed at
Nicaraguan civilians. These are individuals whe have no connection with
the war effort ~ persons with no econemic, political or military
significance. These are individuals who are not caught in the cross—fire
between Government and contra forces, but rather individuals who are
deliberately targeted by the contras for acts of terror. We found that
the contras do in addition target economic institutions such as coffee
processing planis, lumber—-yards, radio stations and the like, but we
found, as I say, that there 1s substantial credible evidence that the
contras with some frequency direct terreristic violence at Nicaraguan

¢ivilians.



~79=~

Q.: You sald that the contras engage in terroristic violence, in
acts of terror. Can you tell the Court what you mean by terror?

A.: T vse the term "terror" in the same sense in vhich it is used
in the United States law, and I refer the Court's attention te Public
Law 98533, which wvas enacted only this year. It defines an act of
terrorism as an activity that involves a violent act or an act dangerous
to human life that is a violation of the criminal laws, and appears to be
intended to intimidate or coerce a civilian population, to influence the
policy of a government by intimidation or coercion, or to affect the
conduct of a govermment by assassination or kidnapping. We found that
those are precisely the kinds of activities in which the contras
deliberately engage.

Q.: I know that your report makes reference to a number of
incidents of what you have defined as acts of terror. Could you give the
Court some very brief examples to 1llustrate what you mean?

A.: Yes, I would like to read for the Court the statements that we
took from three individvals. These statements were made in their own
words.

The first is Marfa-Julia Ortiz, aged 28, whom we intervieved in
Jalapa on 25 February 1985. "It was 24 October 1984 at Pied de la
Cuesta, vhere I lived at the time. The contras came about 4.30 a.m.
They banged on the door and said 'Get up you rabid dog’. My husband did
not want to open the door. They broke it down with the butts of their
rifles. My husband said 'I am 111', The contras said 'That's not what
we're asking you. 1f you don't get up we're going to throw a grenade in
your house.' He was frightened. He knew what they were going to do to

him because they had broken down the door. He had run into the other
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room. They hit him on the neck with a gun, knocking him unconscious.
Then they took him into the corridor and tied him up. Then, while he was
lying on the ground, they hit him on the eye. My children could see what
was happening. I have three - four with the one now because I am
pregnant. Then they took bayonets and slit his throat. 1 saw all of
this from under the bed. After they slit his throat they satid 'Where is
this guy's wife?' While he lay there bleeding to death, my little girl
said 'What's happening to daddy?' The contra then grabbed me and said
'Come with us', and tried to pull me from the children, When I resisted
they hit me and T fell unconacious. When I woke up on my cot the contras
were ‘going through our belongings, taking what they wanted. When they
finished, a contra who had been giving instructions from cutside asked
those inside 'Did you do what you were supposed to do?'"

We asked this woman why her husband had been killed. She did not
know. “He never got involved in anything”, she said, "he was a
carpenter. He was not in adult education or anything like that.” We
asked whether he was a communist. "I dom't know what they are”, she

gaid, "I am a Catholic. We went to wmass every Sunday together.”

/-.n
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Second is the statement of Maria Ramirez Mateo whom we interviewed in

La Estancia, "I live in the co-operative Augusto Cesar Sandino, in
Quilali in the municipality of Nueva Segovia. It's about three to four
hours from here. On December 18, 1983 at about 9 o'clock in the morning,
1 was feeding my children, all six. I rounded them up when I heard
shots. We took our kids to a shelter, I couldn't get all the other kids
out. One woman was at the river washing and her two kids were killed.
The contras killed them in their house. My mother was taking care of
them and she was hit In the arm. The contras shot up the whole village
and all the houses. They were inside one of the houses. The contras
took a girl of about 15. They grabbed the 15 year old girl. The contras
were shouting slogans - you rahid dogs, why are you running away?'. The
girl was a militia, they grabbed her and took away her gum. She was in a
special area that had been dug up. She was on one side and I was on the
other side, about 30 yards away. She was screaming. She was raped by
one of 50 men. There were about 800 contras there, in other areas. The
same person then cut her throat with the bayonet that he had in his

hand. When I saw her throat cut, I decided I should rTun away because
they would do the same to me. I left for another co-operative. They
shot at us but we went down into a gully and escaped. As we did, they
began burning houses. About 17 of the 23 houses were burned. Twelve
militia were killed, and two little girle. Among the 12 were my two
brothers and my father. I remember it as if it happened yesterday. I
have only one brother left. My brothers left their wives and children -
3 and 4 children - and they are now orphans. One feels great gratitude

when people come and visit us, I want to thank you.”
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The next person whose statement I will read to the Court is that of
Gustavo Adolpho Palaclss Reyes who 1s 25 years old. We interviewed him
in La Estancia on 27 February 1985: ™I am a day labourer. Om
26 December 1984 we were in Sompopera. We were on the road about 6
o'clock in the morning in a Ford pick-up truck, a private pick-up trueck.
In it were my mother, wife and three family members of my wife's family.
None had guns. We heard machinegun fire. We stopped. It continued for
15 to 20 minutes. It was aimed at the truck. We couldn't see who it
was. We all ducked dewn. When the shooting stopped, they came up to the
vehicle. They had a badge on their uniforms that said 'FDN', the
uniforms were blue. There were 50-80 men. They saw we were sixz women
and four men. They said nothing, they just looked at the bodies. Six
had been killed. Of the wounded, one later died. They said nothing.
Then they left. My mother and my wife were killed. After the actions of
these freedom fighters we got out of the vehicle and found a farm worker
to get help. The car had no markings on it. It was a private vehicle of
transportation. I just want to say that all this is a product of the
help the United States Administration is giving to the contras. I am not
a2 communist, I am a catholiec. I hope these words will do something back
in the United States. We just want to live in peace.”

Q.: What conclusions did you draw about the extent or frequency of
acts of terror by the contras?

A.: We concluded that acts of terror occur with some frequency,
that they are not iesolated incidents. In the period of about one week
that we were in Nicaragua, we heard related to us incidents involving 16
murders, 3 cases of torture, 44 kidnzppings and one rape. We had the

distinct sense that had we stayed longer and sought further evidence, we

Soan
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could have gathered substantial further evidence with little difficulty.
In addition, it appeared reamsonable to infer that the contras were
operasting pursuant to & command structure. The contras moved about the
countryside frequently in groups of up to several hundred. The
individuals who committed acts of terror against civilians were not
acting, it seemed to us, as free agents, they were not acting beyond the
course and scope of their duties; rather they appeared to be acting
pursuant to direction and supervision. Finally, we interviewed a
cross-sample of the individuals who had given statements to other
investigators, such as Mr. Reid Brody, and those statements checked out,
from which we thought 1t reasomable to Infer that, had we interviewed
others of the individuals who alsc had been interviewed by these persocns,
those statements would likely have checked out. Consequently, our
finding was that acts of terror are not isolated incidents but rather
occur with some frequency.

Q.: In your interviews with offiecials of the State Department and
with United States Ambassador Harry Bergald In Managua, did you inquire
whether the United States Government had ever conducted its own
investigation of the contras activities?

A.: Yee we did and we were told that no such investigation had ever
been conducted.

Q.: Did you find out why not?

A.: Yes we did. One of the individuals from the Department of
State with whom we spoke, 3 high~ranking State Department official, spoke
with us on the condition that his name should not be made public, he
asked us not to identify him. He was quite candid with us, I think. He

said that the intellicence community had not been tasked to look into
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these activities, which is to say that the Central Intelligence Agency
and other American intelligence services had not been affirmatively
directed to undertake to assess the validity of any or all of the
allegations that we were referring to.

Q.: Did this senior official tell you anything about the posture or
position of the United States Government with respect to these activities?

A,: Yes, he summarized the position of the United States Government
quite pithily. He said that the United States Government maintained a
posture of "intentional ignorance” -~ those are his exact words.

Q.: Notwithstanding that posture, did you nevertheless in your
meetinge with State Department officlals in Washington and with United
States Ambassador Harry Burgold im Managua find that the United States
was In fact aware of acts of terrorism committed by the contras?

A.: Yes, we found that the United States, specifically State
Dapartment officlals, were eware of acts of terrorism by the contras.

This =zame high ranking State Department official told us that it was
clear that the level of atrocities was enormous. These words "enormous”
and “atrecities” were his words.

Q.t From this de you comclude anythiag about the respomsibility of

the United States Government for these acta?
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A.: Yee, I conclude that the United States Govermment is
regpongible for these acts; If the United States Government provides
egegsistance to the conquerors knowing full well what acts the conquerors
will perform, my conclusion is that the United States Government is
responsible; it is like giving a loaded pistol to a person whom you

know intends to commit murder.

Mr. REICHLER: Mr. President, that concludes my questioning of
the witness; the witness, of course, remains at the disposition of

the Court., Thank you.

The PRESIDENT: Thank you. Judge Schwebel has some questions to

ask. He has the floor.

Judge SCHWEBEL: Mr, Glennon, I take it that imn Nicaragua you are
free to travel where you please and speak to whomever you wish., 1Is

that correct?

Mr. GLENNON: That is ceorrect, your homour.

Q.: Did you speak to figures who have been critical of
Sandinistas,such as the Roman Catbholic Cardinal?

A.: We did.

Q.: Did your group investigate alleged viclation of human rights
by the Sandinistas such as the forced relocation of the Miskito
Indians, the assassination by State security officlals of opposition
officials, notably Jorgé Salazar, and the murder of Somoza's
supporters who had been taken prisoner?

A,: Justice Schwebel, we asked those persons we interviewed
regularly whether they were aware of human rights violations by the
Government of Nicaragua and we received no statement that would not
constitute heresay concerning human rights abuses by the Sandinista
Government. I would like to say that our sponsors defined the scope

of our mission for us; they indicated to us that our primary focus
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was to be on human rights zbuses by the contras and both Donald Fox
and 1 believed that that focus was justified for several reasons,
First, a number of groups including the Department of State im
Americas Watch, had already studied human rights violations by the
Government of Nicaragua; there was a fair amount of literature that
already existed on that point. Second, the United States Govermment
was not consldering at the time giving assistance to the Government of
Nicaragua; the President had requested the Congress again to fund the
contras, and the question was ~ this question that our sponsors asked
us to look Into - was rasponsibility of the United States by virtue of
that funding. So I thought that our focus on viclations by the
contras was entirely justified,

Q.: Wouldn't it be fair to say, Mr. Glennon, that you were not

tasked, to use the word you used before, to investieate human righes

violations of the Sandinistas?

A.: Well, no, our sponsors did tell us to find out what we could
about human rights violations by the Sandinistas but it was not the
principal purpose of our visit.

Q.: May I ask, Mr, Glenpen, did you interview officizls of the
Permanent Commission on Human Rights = I refer now not to the
Commission set-up in mid-1980 by the Nicaraguan Government, but
to the Commission which was founded in 1977 and which I understand has
a distinguished record of protest of alleged violations of human
gights, both by the Sowoza rigime and the Sandinistas Government?

A.: Yes, we did.

Q.: Now, I understand that you impute the United States'

responsibility for violations of humanitarian law by the contras?

leon
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A.: That is right. I view the United States as responsible for
the acts that are belng carried out by the contras.

Q.: You referred to news reports about the kidnapping of the
daughter of President Duarte of El1 Salvador after the murder of one of
her guards; 1t was reported that she wae pulled away by the hair.
Presumably, you have also heard reports of the policy of the
insurgents in El Salvador of kidnapping, or assassinating mayors of
cities, some 20 of whom have indeed been kidnapped; and there have
alse been indications of murder of prisoners by El Salvador
ingurgents - not early in the insurgency but later — and, of course,
there is the attack on United States Marines and Salvadorian citizens
at an outdoor café which has been referred to in these hearings. Now
a leading figure of the insurgents at El Salvador, Mr. Ruben Zamora,
is quoted in the International Herald Tribune of September 14/15 on
page 3,as denying any knowledge of who had carried eut the kidnapping
of the Duarte daughter; a denial, incidentally, which he issued from
Managua, But, as far as I know, there is nc dispute about the
attribucion of these others actions to El Salvadorian insurgents. Now
let uvs put aside for the time being the question of what 13, or has
been, the policy or practice of the Nicaraguan Government in regard to
support of the insurgency in El1 Salvador; and let us assume, for the
purpose of this question, two facts. TFirst, that the leadership of
the El Salvadorian insurgents operates from Nicaragua; and second,
that arms have been shipped through Nicaragua to Salvadorian
insurgents. If these facts are assumed, wouldn't it follow that
Nicaragua 1s responsible for the violations of humanitariam law to

which I have referred ?
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A,: I really do not feel confident to answer that question. I
have no sgpecific firsthand knowledge of events in El Salvador; the
knowledge that I possess, which has brought me here to the Court, is as a
result of a visit to Nicaragua and I would be glad to answer any
questions you may have about information we found in Nicaragua, but I
really do not feel confidant to answer questions about El Salvador.

Q.t Well, I guess I an questionning you in your capacity as a
professor of law, and assuming ~as I am sure is the correct
assumption -that you have knowledge of the principles of imputability,
and I am asking you not to speak of the facts of what has occurred in
El Salvador: I recognize that is not within.the focus of your
mission. ButIl am rather asking you on the assumption of certain

facts, would it follow that Nicaragua's aiding - and that is the
assumption - of the insurgents im El Salvador, is responsible for their
violation of human rights? Would that follows?

A.: Justice Sclwebel, we did not look into, we did not study, we
did not analyise issues of State responsibility and imputability as
part of our mission. OQurs was a fact-finding mission and I really
would prefer not tc comment beyond that.

Q.¢: May I ask how you can conclude,if you have oot considered
questions of imputability, that the United States is responsible for
violations of human rights by the contras?

A.: Because the sponsors of our mission asked us to study moral
imputability as well as legal imputability. We set out Article 3 of
the 1949 Geneva Convention in our report,but as you can see from our
report we did not get into the legal issues. 1 stand fully behind my
conclusion that the United States is responsible for the actions of
the contras and I think we meant that primarily in a moral sense, but

as I say our mission was directed to flnding facts and I am convinced

Fave
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Q.: Thank you so much.

The PRESIDENI: If there are no further questions then we could

perhaps rise now and have the next witness first thing
tomorrow morning . Would that suit you or would you like to

start the fourth witness now?

Mr. GOMEZ: No, I think that is a very good suggestion,

Mr. President; we will present our other witnesses tomorrow.

The PRESIDENT: Well, the hearings will commence at 10 a.m. and
conclude at 11.45 a.m. and then we will have another session in the

afternoon at 3,15 to 6 p.m. I hope this will enable you to finish the

remaining witnesses.

Mr. GOMEZ: Yes, that will be fine.

The Court rose at 5.45 p.m.

/-
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ANNEX III

CEdiard J. Markey

Washingten, D.C.
My Dear Friend,

What starts wars?

If you could stand with me on the Tloor of the House of
Hepresentatives these days, it wouldn't take vou long to answer
that question.

You would see any number of misguided members of Congress
blindly following the lead of a President hellbent on finding
military solutions to Central.America's political problems.

Moreover, you would see our great country being manipulated
by right-wing jdeclogues, whose-ultimate hope is that American
boys will kill and die in Nicaragua and E1 Salvador to fulfill
their fantasies.

One by one, the hard-earned restrictions, which we who lived
through the Vietnam era fought for in Congress, have been
repealed. The Boland Amendment, which restricted military
involvement in backing the vicicus "eontra" terrorists, is the most
obvious example.

Nou, the decision is up to you and me. . Hhether we go to war
7 . : ' o L th gress in the next
feu months ... and in the Congress we fight to elect in 1986.

That's why my colleagues joined me, in 1983, in founding the
National Committee for Peace in Central America. OQur purpose ...
ocne which I hope you share ... is to¢ promote a peaceful solution
to the conflict in Central America, rather than expanding beth
the war and the United States involvement in it.

To accomplish this, we will need your help.

You can expeet, in the next few months, to hear more and
more of the same arguments coming from the Reagan Administration.
According to them ...

® DNicaragua is a Soviet satellite, led by a totalitarian
government that is a daily threat to its neighbors ...

¢ El Salvador is a growing democraey, with vast advances
being made in human rights ...

¢ Guatemala iz on the road to civilian rule, and U.S. aid
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is vital in maintaining democratic advances ...

e Honduras needs our endless military assistance in resisting

neighboring Nicaragua ...

e Costa Rica must have an army, abandoning the non-military
structure that country has enjoyed since 1948 ...

Each of these assumptions is being sold as part of a Defense
Department, C.I.A., and State Department propaganda blitz ... and
each of these assumptions is demopnstrably false. They are part
of a carefully orchestrated campaign to convinece you, as well as
your Congressional representatives, that our country must
continue an escalating military involvement in the region.

What would happen if we could provide current members of
Congress with the truth ... and elect a more enlightened Congress
in 19867 What if they knew ...

e That Nicaragua, a desperately impoverished nation, is
suffering barbaric torture and death at the hands of
mercenaries paid for with our tax dollars, and the support
of private U.S. right-wing organizations ... and 1s being
driven by the Reagan strategy into the hands of the Soviet
Unjion ... or anyone else who will help them ...

e That El Salvador's military, far from being "reformed" or

"econtrolled® by President Duarte, is still conducting death

squads ... now augmented by machine gun and bombing
campaigns zgainst helpless civilians ...

® That Guatemala continues to be the scene of a genocidal
extermination campaign by the military against that
nation's large Indian population ... and that the military
is so corrupt they have virtually bankrupt the nation ...

@ That Honduras has been transformed from a poor but peaceful
nation into a U.S8. military base ... without any benefit to

its citizens ...

® That Costa Rica, far from being threatened by Nicaragua, is

another scene of C.I.A., right-wing mercenary, and
international terrorist conspiracies ...

Make no mistake ... you and I are paving for all this
deception.

During the Reagan presidency, military aid has exceeded $1
billion in Central America ... compared to the previous 35 years,
in which a total of just $137 million was sent.

Nor is money the only thing our disastrous policy in Central
America is costing us. Members of the National Committee for
Peace in Central America who have been in contact with democratic
states from the Rio Bravo to Tierra del Fuego have fouhd

[oas
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uniyversal opbosition to the Reagan Administration's policies.
Even our closest European allies are adamantly opposed to our
eourse of action.

The members and supporters of the National Committee for
Peace in Centra)l America believe criticism of our misguided
policy does not weaken our nation, Rather, we believe it can
serve to refine, correct, and strengthen our national course.

"To eriticize one's country," said Senator Fulbright, one
of the leading opponents of the Vietnam war, "is to do it a
service and pay it a compliment. It is a service because it may
spur the country to do better than it is doing; it is a compliment
because 1t evidences a belief that the country can do better than
it is doing."

Those of us who lived through Vietnam learned that
determined people g¢ap bring a nation to its senses.

I am asking you to be cne of those people.

I am asking you to stand up and support the National
Committee for Peace in Central America before our

s¢ns and brothers start arriving home in those flag-draped
coffins.

Right now, we are barely able, in Congress, to hold the
President and his war-prone administration at bay.

But in terms of electoral politiecs, November, 1986 is
Lomorrou!

A shift of gnly three seats in the U.,3, Senate would deprive
the Reagan Administration of its majority. A change of fewer
key seats would have a similar, pro-peace effect in
the House of Representatives.
In the last election, 75% of the candidates backed
by the National Commitiee for Peace in Central
America W .

Your support is yital in assuring a similar outcome in 1986,
But meanwhile, there's another way you can help.

We can, perhaps, hold the line against the Reagan
Administration's military adventurism if Congressional leaders
continue to hear from concerned citizens like you. Please take
the time today to sign the enclosed petition to Senator Lugar,
Chairman of the Senate Foreign Relations Committee. I can tell
you from my own experience, we in Congress count this kind of
Bail and take it into consideration when making eritical decisions.

Then, please return the petition with the most generous
donation you can afford to the National Committee for Peace in
Central America headquarters. We will deliver the petitions
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directly to Senator Lugar, and will earmark your contribution to
be used to support those Congressional candidates who favor
peaceful solutions to social issues. And equally impertant, it
will be used to defeat those candidates who see an expanded war
as the only solutioen.

In dozens of Congressional and Senate districts all over the
country, decisions are being made pow about who will run in 1986.
I can tell you that by the time you start reading about distant
"eontests" for nominations, a vast majority of the decisjons will
already have been made.

We zt the National Committee for Peace in Central America
are already active in identifying candidates who will vote to
reverse the dangerous pro-war tendency in Congress. With your
support, we can ...

e Conduct effective polling, how, to find out those races
where our early involvement can make a difference ...

e Begin media training of candidates and their staffs, so
that Central America is dealt with prominently and well ...

¢ 3tart electoral operations like phone banks and canvassing,
which must begin early if they are to be effective in
elections.

The Republicans will spend $30 million or more in 1986 to
keep their power ... 2and to be in a position to carry out
military threats.

Your $35, $50, $100, or $500 or more will be multiplied many
times over through our effective targeting of key Senate and
House races ... we don't need millions to win!

If you agree that this is a time to heal wounds in Central
America, not open new ones ... that we have better things to send
to impoverished, desperate people than helicopter gunships and
saturation bombing raids ... then I urge you to join me now.

.Send the most generous donation you can to the National
Committee for Peace in Central America.... and you can be a
partner in changing histeory.

Very sincerely yours,

0a My

EM:11ls Congressman Edward“J. Markey

P,S., I urge you not to set this letter aside with the intention
of contributing later. Replacing just a few members of Congress
is a work which must be done early to be effective, Please send
your petition and the most generous contribution you can afford,
payable to PEACE IN CENTRAL AMERICA.

Jees
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ANNEX IV

nalonal calTnee 10

PEACE IN CENTRAL EMERICE

advisory board

Hon. Edward J. Markey Choirmon |

Hon. Boroare Boxe: Hon. Tom Horkin

Hon. Ro~old Dellums Hon. Marcy Kaptur

Hon. konert Gorcio Hon. Peter Rodino

Hon. ke*ry Gonzale: Hon. Patricio Schioeder

Dear Friend:
Please consider for 2 minute these painful images:

American troops fighting a secret war ... haweless refuges fleeing
oppression and violence ... CIA operatives flouting American law and illegally
funding right wing military groups ... millions of tax dollars equandered on
armg for dictators ... disgrace for our country in world opinion.

I know they sound like images from Vietnam et the time of Richard Nixen's
secord inawguration. But in fact, they are from today's newspapers — the day
of Ronald Reagan’s second inauguration — and they come fram Central America.

And they were the same In 1583, shortly before the U.S. invasion of Grenada
when several mermbers of Congress, including myself — formed the National
Committee for Peace in Centra) America. Our goals: to bring U.S. involvement in
the conflict in Central America under control and prevent the use of American
combat treops in the region.

It seems now that our work ie even more important than ever before:

* American troop strength in Honduras has doubled since early November; we
have paratrooped men within 20 miles of the tense Honduras-Nicaragua border.

* Burvivore of killed members of the secret 160th Task Force of the 10lst
Alrborne Division have disclosed that the unit has fiown special missions
in Central America — possibly even ferryving CIA~backed guerillas from
Bonduras to Nicaragqua — in violation of Zmerican law.

t The Mministration, voicing concern over Russian involvement in Central
America, ®leaked" reports of MIG shipments to Nicaragua (planes that in
fact did not exist) as a pretext for further aid to the contras.

The father of ane ¢f the men who died in the 160th Task Force operation
dalcribed his son‘s imolvenent :I.n the &antral American war: _ﬂhg_mli:mians

According to the widow of one unit member, U.S. troope on these secret
nissions were told that {f they were grounded or captured, "they were on their
am.” The 160th accoanted for one-half of all of the Air Force's casualties
last year — and they are not alone.

vwhile we were imvading Grenada over concern about its new military airport,
thousands of American troops worked to build six such installations in Honduras.
We have stockpiled amminition, rockets, and bombs near the Nicaraguan border
vhile practicing mock invasions of that country — samething Ronald Reagan
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calles a D,5. "tIaining KUSEION.”

Already fighting in the reglon is the 10,000 person army trained and
equipped by the CIA = with your tax dollars — to battle the government of
Nicaragua. Jt is estimated that these guerillas have done $200 million in
damage to the impoverished villages and countryeides which are their
battle £fields.

It is for these right wing troope that the CIA produced its controversial
saggassination manuals.®

One suggested the hiring of professional criminals to conmit “"selected acts
of violence.® It spake of the need to "neutralize® goverrment officials, and
even assassinate same of the guerillas' own leaders to create martyrs for their
cause,

Another was a "comic book manual®™ with pictures showing how to overthrow a
govermment by elaching tires and telephone wires, spreading false rumors,
pouring dirt in gas tanks, smashing windows, and producing shortages by turning
stock animals loose, Itg tactice ran the gamut fram clogging public toilete to
building molotov cocktails,

These terror mamels were a clear and direct violation of the U.S. law
vhich prehibits the CIA fram acting to overthrow the goverrment of
Nicaragua. And President Reagan has refused to diemiss the authors of
these illegal mmnuals fram the CIA — though he pramised to do so during
the campaign.

wntmumg in thEJ.l' ﬂlegal efforts which wul onlg draw us further ang further

We have already provided arms being used by the right-wing "Dzath Squads™
of El Salvador. These "Death Sguads™ roam the countryside, killing any
suspected of dissent — they even murdered the Archbishop of San Salvador; a
champion of the people's campaign for reform and justice.

Government. troops using American weapons have killed & dozen priests and
hundreds of church wxkers, The casualty total in the Civil War in thie small
country -exceeds 40,000 already. And the viclence continues.

Many of them will became soldiers or guerillas in the conflict. Brothers
and sisters as young as 14 are found in armies or guerilla bands ,.. or even
worge ... found dead due to one of the thousands of military ekirmishes these
lands have seen,

The terror has bed ite financial cost too., The U.5. has given almost $400
mllion in 2id to te El1 Salvador army since Ronald Reagan became President.
Reagan now is asking Congress for $200 million more in army assistance for next
year alone.
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Ard for months President Reagan has resisted the recomendation of his awn
Camiseion on Centrel America (the Riessinger Commiseion) which suggested that
further aid payments be linked to progress on human rights. Indeed, Rmald
Reagan vetoed & bill pessed by the Democratic Bouse and the Republican Senate
which would have imposed such restrictions on U.5. tax dollars.

With the money we are gpending to send ams to Central America, we could
feed more than half of the starving people in Ethiopia, With these tunds, we
could save 5,000,006 children around the world who die each year due to a lack
of ammmnization — and have enough left ower to save another 7,000,000 from
diarrheal dehydration, the leading cause of death in children on this planet.

It was President Reagan whose illegal mining of Nicaraguan harbors was
recently held to be a violation of international Jaw by the World Court. And it
was his deputy Secretary of Defense who stated that “we have to use military
means® in Central Merica to seek a military *victory.®

I know that the people of this country thirk otherwise. Polls taken late
last year show margin the people oppose an i 0

Wﬁw during the he of Reagan charges
iet planes were in Nicaragua, polls ehowed that most Americans opposed a
U.S. air strike against that country.

The Pentagon ie counting on apathy and ignorance to sustain its lawless
policies. They hope to focus public Gebate on the Camunist threat to the
region, and ignore the problems of poverty, misery, and internal repressica.

In countries on both sides of the conflict — in countries both pro and
anti-American — there is hunger, human rights violations, and censorship.
Throughout the region, the innocent orphans of war show the ravages of conflict.

And in our comtry there is an urgent need to educate our people and the
Congress. To eleck men and wamen to office who-support a peaceful solution to
the crisis in Central America — leaders who will stand up to Reagan, the CIA,
and the Pentagon, and demand an immediate change in U.5. foreign policy.

That is the mein purpoae of the Rational Cammittee for Peace in Central
America.

Our accomplisments so far? You be the judge:

* We have propmed & new law to prohibit the introauction of U.5. combat
troops into Central America without the prior, public consent of the Congress.

* In the 1984 elections, we contributed funds and campaign support to candidates
around the camtry. We won in 11 of our 15 races = an impressive track
record for amew group like ours. These candidates are all proven leaders
for the cause of peace in Central America, and will make a great difference
in Washingtm.

* Over the past two years, we have reached almost a half million Americans
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with information about the Reagan policies toward Central America, As a
result, thousands of new &ctivists have contributed funds, support, and
involvement to our cause,

Row, we must expand our political and organizing efforts — and to do eo,
we need your help. I am writing to you today to ask you to join us as a
Participating Member.

¥ou will receive special reports, direct fram Washington, about our
progress in Congress. Yoo will be polled on your views about strategies
and policies for our movement., We will ask your advice on which
candidates to support, and which races we will be involved in.

And you will be asked to join in our direct action efforts such as the
enclosed constituent post card campeign toc Congress.

I urge you to support the Rational Uxmittee for Peace in Central Mmerica:
the only political camittee working on this vital issve with a direct link to
key membere of Congress.

I urge you to join today. Many waited to get imvolved in the movement to
stop the Vietnam War — and the Gulf of Tonkin Resolution passed without
diesent. Thousands of young pecple peid with their lives for our indecision and
mistakes then ... let us resclve not to make the same mistake again.

Later is not soon enough. Already, thousands have died, Congress has
appropriated millions of weapons and ammunition, secret missions have been
flown, ClA-guerillas are waging war in Nicaragua, and progressive reforms are
flickering out.

We can wait no Jonger. Central America is not waiting — nor is Ronald
Reagan,

Sincerely,

2

EM:ps Congressman Ed ey

P.S5. Participating Members who send us $35 or more will receive a copy of the
CIA-proauced “assassiretion manual™ distributed to the anti-Nicaragua guerillas.
The National Cammittee has reproduced this special collection of excerpte fram
the "comic book for killers® so that people in this country can see just how
backward U.5. policy in Central America has became.



