g

OFBEAMHEHHBIE HALHYU

Distr.
GENERAL

UBET A/40/119
mnmncru—ﬁgﬁm 1085

ORIGINAL: ENGLISH/
FRENCH

TEHEPANBHAS
ACCAMBAES
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BOITPOC O IAJIECTUHE

Iucemo Ilpencepatensa HoMuTeTa N0 OCymecTBIEHUK

HEOTHhEeMIEMHX OPaB NajleCTHMHCKOTO HapOoma OT

5 _Gespang 1985 roma Ha umsa l'eHepPanbHOTLO
cCeKpeTaps

Kax Ilpenceparene KoMuTeTra NO OCymecTBIEHUKW HEOTHEMIIEMHX IIDaB
[IaJeCTUHCKOTO HAapona f# XOoTen OH moBecTu po Bamero cBemeHus eme
onvH akT, KOTODH} CBUIETENLCTBYyET 06 aKTUBM3aUMK LeJeHalpaBjeHHoi
HONMTUKY AHHEKCUM OKKYIMPOBaHHHX TeppUTOopuit 3amagHoro Gepera
npaBUTenbCcTBOM M3panns.

Ilo coo6menusM razeT "lxepasyneMm noct" u "Taapeu" ot 20 mekalG-
pa 1984 ropa, OKKYNalMOHHHE BJIACTH HEINABHO Npenalu TJIAaCHOCTH IUIaH
COBIaHMA HANUMOHaNBHO! mOpoxXHO# ceTu myss BCero palioHa OKKYNMPOBAH-
HOTO 3amnagHoro fepera.

B mccnenoBaHuM, MONTOTOBAEHHOM HEINaBHO OpraHuMsauueir "3axkon
Ha ciayk6e uenosexa" - Punuanom MexIyHapOOHOW KOMMCCHMM WPUCTOB Ha
3ananHOM 6epery, KOTopasf ABIAEeTCH HENpaBUTEeNbCTBEHHO# opraruaa-
nueit, uMeme¥ KOHCYJNbTATHUBHHIA cTaryc B OKOHOMMUECKOM ¥ ConMalbHOM
CoBeTe, = CONEDPKMTCA TmATEJNbLHHE aHalnu3 3TOrO HNPOEKTa; 3TO MCCIEe-
moBaHMe mpwiaraercs mna Bame# nufopmammm (cm. npunoxenue) 1/.

B nccnenmomaHumM yxKasHBaeTcsa, UTO B 3TOM IIJIaHe, IONyUYMBUEM Has-
Banue "Il;man crpouTenkcTBa mopor N 50", npermycmaTpuBaeTCA CTpPOM-
TenbcTBO 555 KM HOBHX [OpPOT Ha 3anagHoMm 6epery, B Pe3yiIbTaTe UYEro
6ymeT cO3JaHa CMCTEMa [OPOT B HanpaBlleHWu C BOCTOKA Ha sanan (B
OTNNYME OT CymecTBylme# cucTeMms TOPOT B HalpaBIeHUM C CEBEPa Ha
0T), UTO NpHUBemeT K JalbHelmeMy BKJIWUeHUW NopoxHo# cucrTemn 3anan-
HOoTO Oepera B cucTeMmy lapauns.

1/ TlpunoxeHue MMEeTCH TOJIBKO HA AHTAMACKOM f3HKE.
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IllogcuuTaHO, UTO CTPOMUTENBCTBO 3TUX HOBHX IOPOT HNPUBENET K H3BA-
THI0 BOeHHHMU BiacTaMu 78 000 pyHamoB 2/ UaCTHHX 3€MeNb NaJIECTHHLEB
¥ OCWMDHHE IJIOmany BO3OEeJIHBaEMHX 3€Meldb U Jjlarepa OeXeHUeB NonamyT
oI HOXK Oyibnosepa. OcymecTBIeHMEe 3TOTO IUIaHA IIOBJIeuYeT 3a co6ol
TaKKe paspylieHue pAa3NMUHHX 3maHuil m coopyxenui#l (mppuranuoHHHE U IDPY-
rie NPOEKTH, UASCTHHE [0Ma, WKONH X Ha6puxu).

B mccrnenoBaHuMyu HAOMMHAETCH, uUuTO HauumHasa ¢ 1970 roma uspa-
WILCKOE NPaBUTENBCTBO YK€ 3JKCIDONDPHUDOBAJNC THCAUM IYHAMOB 3E€MEJb
H8 OKKYIWPOBAHHHX TEDPMTOPUAX LJf CTPOUTENLCTBa HOPOT B HanpaB-—
JIGHUM C BOCTOKS Ha 38Naj, CBA3HBAWHWX 3THU TEPPUTOPHK C l3paunem.

B mccnemoBaHuM yTIIOMUMHaETCH, UTO 3TOT IJIaH BHHOCWIICA Ha cyneb—
HOE DacCMOTpEHHE B M3PaWbCKOM BEDPXOBHOM Cyme, KOTOpPH# cOTiacHo
cymecTByWme# cucreme, BBeOeHHOWl Ha 3anagHoM Gepery, ABIAETCH I0-
cnennedl uHcrTaupued nNS DACCMOTPEHUR ANSNAANUY B OTHOWMEHMY neftcTenit
BOEHHHX BiacTell. Cyn OTKIOHUN &NENNANN0, BHCKa33B MHEHUE O TOM,
YTO 3TOT IUI8H COOTBETCTBYET MHTEpPECaM MECTHOTO HacCeJIeHUd.

OnHako B HCCIENOBaHUM YKa3HBAETCHA, UTO INpenjiaraeMas CHUCTeMa
He 6yneT CIYXUTH MHTepecaM HaceleHus 20 KPYyNHHX IaJeCTUHCKUX
IIOCEJIKOB 1 TOPONOB Ha 3anagHoM 06epery; HaIpoTuUB, LOporu OynyT
06XOnUTH 3TU TOpona, OTpe3as UX HAaCEJlEeHNe OT MYHUILMIAaINbHHX 3eMeNb,
OTBEINEHHHNX [/ PasBUTHUA, WMIM 3eMelNb, KOTODHE B HACTOAMUA MOMEHT
JNCIONB3YyHNTCA B CEIbCKOM XO3ARCTBE M OT KOTOPHX B4BUCUT HacCeJeHUe
3TUX TOpOonoB. HU ¢ OOHUM U3 XUTeNe# 3emMend, 10 KOTODPHM MIpPEnnona-—
raeTcs IPONOKUTE 3TU NOPOTW, He OHIM IPOBEINEHH KOHCYJALTAUUMU B
OTHOMEHVM 3TOrO0 IJIaHAa.

B sakjnueHMe B MCCIENOBAHMM TOBODMTCH, UTO NO3TOMYy 3TOT IaH
cCIegyeT paccMaTpUBATH KaK CaMHil cephesHHi war, npennpuHATHE W3pan-
jleM B TOCJIeflHee BPEMA B HanpaBIIeHUM Cynymell aHHeKCHM 3aNaIHOTO
Gepera, a TakXe B KauecTBe NpaAMolli fusuuecko# yrposu 3eMiIfAM, OOmMMU-—
HaM U CPEenCTBaM CYMECTBOBAHMA I3JIECTUMHCKOTO HaCEeJIeHUsi, KOTOPHH
HallpaBJIEH Ha COJEelCTBME €T0 3MUTPAIMM. B 38KINUYEHHE MHCCIEeNOoBa-—
HHA IpepnaraeTca o0paTuThcA K MexnyHapomHoumy Cyny ¢ npockGoi
BHHECTH KOHCYJIbTATHBHOE 3aKJINUEHME B TOM CMHCJI€, YTO 3TOT HOBHI
NnnaH ABIAETCA HapYIEHMEM MEeXIYHapOIHOTO NpPaBa.

Ot ummeny KoMureTa 1O OCYMECTBIEHMN HEOTHEMIEMHX IIDAB NaleCTUH-
CKOTO HApOma A XOTeNl OH C YUEeTOM BHEECKA33HHOTO BHPA3UThL CAMYW
Ccepbre3dHyKw 03a60UEHHOCTEH IO IOBOLY 3TOT0 HOBOTO WMAra, IPENNPUHATOTO
NIpaBUTENbCTBOM l3paunda B LeNAX aHHEKCUM 3anagHoro Gepera, 4TO,
nmo MHeHuk KomuTeTa, ABIfETCHA eme ONHWM CEDPLE3HHM HApyNeHUEeM NpaB
najecTUHIEB, BIEKYNUM 38 COGO#l snoBemue NOCNEeNCTBUA IiA Cynymero
OKKYNUPOBAHHHX TEDPPUTODUN 1 ANA MEXNYHaPOLHHX yCWiuil, HanpaBleH-
HHX Ha cofelicTBUEe MUDHOMY DENEHHMK 3TOTO BONPOCA.

2/ OnuH pynam paBeH npu6nuamTensHo I 000 KB.M. /
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fl nosBonw cebe eme pa3 HANOMHUTHL, YTO Kak l'eHepanrHas Accambnes,
Tak ¥ CoBeT be30nacHOCTU HEOUHOKDPATHO OCYXDalli MEDH, IIPUHUMaEMHe
lapaunem no umaMmeHeHuw PUauuecKOro xapakTepa, nemMorpafuueckoro cocra-
BAa, OPraHU3aLMOHHON CTPYKTYDH WIM CTaTyCca OKKYNIMPOBAHHHX TEPPUTODMUI.
CoreT FesonacHocTu, B YaCTHOCTHM, B pesonwuuy 465 (I1980) szasasun,
YTO TaKKE MEDPH HE VMEeKNT 3aKOHHOW CHMNN M ABAAKNTCH TPyOHM HapylLeHUEM
ueTBepTOo# XeHeBCKOW KOHBeHNMM, & TaKXe MpencTaBIANT co6oil cepres-—
HO€e NpEenATCTENEe Ha MIYyTH NOCTUXEHMA BCceoOBLeMIomero, CIpaBenjuBOTO
¥ npouHoro Mupa Ha biauxnem BocToke, u npusran Mapaunr OTMEHUTH ¥MX.

, B saxioueHne MHe XOTesloch OH O6paTUThLCHA ¢ NpochGoff pacmpocTpa-
HUTH HacTOAmMEe NMCHMO BMECTE C NpUIaraeMHM K HeMy MCCIelOBaHUEeM

B KauecTBe JOKyMeHTa I'eHepanbHo¥ Accambiner Mo IYyHKTYy, O3arjaBileH-
HoMy "Bomnpoc o Ilanectune", u moxymenta CoBeTa besonmacHOCTH.

Maccaum6a CAPPE
Ilpepnceparens
KoMuTeTa mo OoCymecTBIEHUI HEOTHEMIEMHX IIpaB
NajeCTNHCKOrO Hapona
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THE ISRAELI ROAD PLAN FOR THE WEST BANK -
A QUESTION FOR THE INTERNATIONAL COURT OF JUSTICE?

In 1967 lsrael occupied the West Bank of Jordan as a result of
belligerent activities. It has been in occupation of this area
for 18 years. The status of Israel in the West Bank coptinues to
be that of a military occupier. The policy which Israel
practices towards the West Bank is that of de facto annexation
with the aim (which has been repeatedly declared by Israeli
government officials including Israeli prime ministers) of
eventually annexing the West Bank which it considers as part of
the enlarged Land of Israel.

In pursuance of its declared policy, the military government -
which 1is the authority in control of the occupied territories -~
has been following a policy of acquisition of land which has
resulted according to the latest estimates in the assumption of
effective control over 40% of the entire land area of the West
Bank. The land thus acquired is used exclusively for the Jewish
settlers in the area.

As to lands which have not been acquired, Israel has been
pursuing a policy intended to limit the use of the 1land not
acquired for Jewish settlers with the aim of restricting the
growth of the Palestinian population in the West Bank.

International law is clear on the point that it is the duty of
the occupying power to safeguard the interest of the 1local
population. International law regards as illegal any action
carried out by the occupying power which is not for the benefit
of the local population or which is not absolutely essential for
the protection of the security of the forces of the occupying
power.,

The most important recent development in the furtherance of
Israel's policy of eventually annexing the occupied territory -
by restricting the growth of the local population through preven-
ting them using their agricultural land, existing installations
and resources such as wells and irrigation schemes, and from
expanding their towns and villages - is the Road Plan Number 50,
which provides for a national road grid for the entire area of
the West Bank.

This road plan was published in February 1984. The plan has
already been implemented in part and restrictions are already
being imposed on the granting of building licences which contra-
vene the plan. Permission to upgrade the Fara'a irrigation
scheme, which waters over 16,000 dunums of land, by installing
pipes to reduce loss of water through evaporation, is being
withheld because the entire irrigation scheme will have to be
destroyed when the existing road, alongside which the present
canals run, is widened in accordance with the plan.

The plan has already been the subject of judicial review
before the Israeli High Court of Justice which, under the present
system imposed on the West Bank, 1is the court of last resort for



appeals against the activities of the military authority. This
court has held that:

""Once the commanding officer decided to prepare an all
embracing road-plan one cannot see this as an illegal act,
especially since in the opinion of the court, this was done in
the interest of the local population."

This paper will consider whether the plan is indeed a legal
plan and will propose a course for further legal challenge of
this plan to prevent its implementation.

However, before starting with the legal flaws in the plan
under local and international law, a brief factual descriptive
background will be given.

The roads that existed in the West Bank in 1967 ran from the
North to the South along the center of the region with access
roads running laterally away from this central backbone. Ninety-
three percent of these roads were paved. In 1970 the 1Israeli
government started creating east-west links with the Jordan
Valley. The Trans-Judea and Trans-Samaria roads were built for
which thousands of dunums of Palestinian land was
expropriated,oft often without providing the population with the
right to submit any objections to the building of these roads.
The Likud government abandoned the north-south strategy and
stressed integration of the West Bank road system into the
Israeli system. The road plan number 50 reflects this new
thinking.

The publication of the road plan in February 1984 has caused
general alarm amongst the residents of the West Bank. This is
due to the extensive damage which the plan will cause to
agriculture and industry. It is also due to the fact that the
way the roads have been designed means that Palestinian towns and
villages will be greatly restricted in their development with
many roads creating tight rings around their existing boundaries
or cutting into the urban centers, thus preventing further
expansion beyond the roads.

A cthorough survey has been made of the part of road number 57
which passes from Tulkarem to Anabta and from Talluza to Ghor Al
Fara'. The road surveyed constitutes 3.3% of the entire proposed
roads. The damage which will be caused to buildings, agricul=-
ture,' instaliations, irrigation schemes, etc. both in the path of
the road and in the area for the setback on both sides of the
road was determined with great detail. The tables appended to
this study list these damages. Reports from assessors are also
appended estimating the amount of financial loss which will be
caused by these two roads.

ONE: IS THE PLAN IN ACCORDANCE WITH LOCAL LAW?

In rhe High Court case no.393/82 where the road plan was
discussed (before the plan was actually published) it was



acknowledged by the military authorities that the plan was done
in cooperation with Israel. The regulations published with the
plan indicate that the plan is the work of the Ministry of
Housing and Construction - Department of Public Works, Ministry
of Defence - Department of National Security Office of Planning
of General Services, and the Civilian Administration of Judea and
Samaria - Department of Planning. The plan is entitled "A
Regional Partial Outline Plan for Roads." It is clear that the
plan is the work of Israeli ministries and officials and that it
considers the West Bank area as a part of Israel for which this
road plan applies.

When notice of the publication of the plan was published in
the local newspaper in the West Bank, the plan was described as
the work of the Higher Town Planning Council. The notice stated
that publication is carried out in accordance with article 16 of
the Jordanian Town and Village Planning Law of 1966. It is clear
that the reference to the Jordanian law is only an attempt to
present the map as being formally in accordance with local law.
Article 16 of the Jordanian law to which reference is made, does
not deal with road plans at all but with regional plans within
which roads are only one of several other matters that a regional
plan must deal with.

The military authorities have in the past published the
regional plan (referred to as the RJ5) in which roads were not
{ncluded. In fact Jordanian law has no provision for the
creation of a single road plan for the entire area. There are
laws in the Jordanian legislation which deal with roads. The
road plan has not been consistent with these laws. Whereas
Jordanian law allows for the construction of three kinds of roads
namely main roads of 50 meters width, secondary roads of 40
meters width, and agricultural roads of 30 meters . width
(Jordanian law number 29 of 1957 as amended by military order
810), the road plan creates four kinds of roads: fast roads of
120 meters width, main roads of 100 meters width, regional roads
of 60 meters width and local roads of 40 meters width.
Restrictions on building along each side of the road have been
imposed as follows:

150 meters from each side of the road on a fast road;
120 meters from each side of the road on a main road;
100 meters from each side of the road on a regional: road;
75 meters on each side of the road of a main local road.

The article in Jordanian law by virtue of which the road plan
is presumed to be published refers (as has been mentioned above)
to regional plans. The law states the various steps which the
Higher Town Planning Council must fulfill before finalising a
regional plan. These include thorough surveys of the topography,
demography, ownership of lands, public facilities, public instal-
lations including agricultural, industrial and housing projects
and many other matters of public concern for the .benefit of the
local population. The plan must deal with such matters as the
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proposed development of towns and villages, industrial zonmes,
public places, etc. The road plan not only does not. take these
into consideration but, as the survey appended to this study
shows, will destroy altogether many of these public facilities
that lie in its course or alongside it. The law also imposes on
the planning authority the duty within a period not 1ater than
two years from the decision to declare an area a planning zone, to
place the plan at the offices of the district planning authority
to enable the public to inspect it.- This has not been done.

The constitution of the Higher Town Planning Council according.
to Jordanian law must include the head of the Engineering Union,
the Attorney General, the head of the Housing Institute, etc.
Military Order 418 has amended the Jordanian Planning Law whereby
representatives of the local population and of indigenous
ingstitutions who could safeguard the public's interest have been
exciuded. The Council is now only composed of military officials
and judging from the plans that it has already issued the
interest it seeks to fulfill is that of the Jewish settlers and
that of 1Israel by creating plans for the area which further
Israel's 1illegal policy of de faci. annexation of the occupied
area to Israel. At the same time and as has been atknowledged
before the court by the military authority, the plan was prepared
in cooperation with Israel. The cost of the road plan will be
covered, as the military authority informed the High Court, in
part from the regular taxes which are collected from the 1local
population, and in part from Israeli sources.

The objections concerning the road plan from the point of view
of international law will be discussed next.

“

TWO: IS THE PLAN IN ACCORDANCE WITH INTERNATIONAL LAW?

The position that the court held in case number 392/82 was
that the Hague regulations are applicable to the West Bank but
not the Geneva Conventions. This being so the following
principles were accepted:

1. The occupying power must act according to the dictates of

the local law;

2. The two considerations which guide the behaviour of an

occupying power are those of the security of its forces and

the interest of the local population;

3. The military authority is of a temporary nature since the

military occupation is of a temporary nature;

4. The wilitary authority is not authorized to weigh the

national, economic, or social interests of its own state.
The court also held that:

1. "When determining the range of authority of thg military

authority one ought to take into account the distinction

between a short term military government and a long term one';

2. To ensure growth and development there is a need for basic
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investments which entail permanent changes which must also

continue after the end of the military occupation. This the

court ' held 1is permitted if these changes are reasonably
necessary to fulfill the needs of the local population;

3. These basic investments may entail planning and cpoperation

with partners from without the area. Such partners may be

the state of the military government itself;

4, The court is willing to accept that the commanding officer

acts honestly. Conclusive evidence is necessary in:order to

contradict this.

5. As- to the prohibition against the military commander

weighing the national, economic and social interests of his

own state (which the court accepted), the court qualified this
by adding that he is not authorised to do so in so far as
these interests have no influence on the occupying state's
security interest or on the interest of the local population.

By implication therefore the court held that he can'do so if

the interests do have such influence.

The court's factual findings were that the plan, although
prepared in cooperation with Israel, 1is for the benefit of the
local population. On the question of the security justification
of the road plan, -the court expressed its surprise (in fact as it
stated, its ‘'"suspicion') that the military government did not
argue before it that the plan is justifiable on security grounds
despite. the fact that in a similar case, where the same road plan
was the subject of a High Court petition before the same court,
the same military government attempted to justify the plan on the
basis of its security need. The court held: "This military need
was not mentioned at all. This approach is suspiciqus. The
military government is the same, if it presents itself in front
of this court in SCJ 202/81 and if it presents itself in the
present case. How is it possible that what is said to one set of
judges of this court is not said to us? It is suspicious.”
Despite 1its suspicion, the court refused to let this influence
its final decision.

Critique of the Court's Findings:

Many 1legal scholars have argued for the applicability of the
Fourth Geneva Convention of ;949 to the occupation by Israel of
the West Bank. The official position followed by most countries
of the world is that the Geneva Convention indeed applies to
Israel's occupation of the West Bank. Yet still even if we were
to confine our discussion to the legality of the plan in relation
to the Hague Regulations we can reach the same canclusion.
According to the Hague Regulations the two dverriding
considerations are the security of the armed forces of the
occupying power and the benefit of the 1local populatijon. Are
these two requirements met in this case and is the plan therefore
in accordance with the law?

/ees



Before discussing these two requirements it is necessary to
address ourselves to the other matters which the court has stated
in its decision. The court has found that provision must be made
for the fact that the occupation is a long term one. Even if one
is to take into consideration the length of a military
occupation, the two overriding considerations mentioned above
must continue to be the determining yardstick by which the
legality of an act is determined.

However the court has not only imposed on its own account thas
added consideration of the length of the occupation; it has also
held that the longevity of the occupation will necessitate long.
term investments. The need for this does indeed follow from the
first premise. If the first premise is accepted then the second
will have to be accepted also. However the court has alsv added
that these basic investments may entail planning and cooperation
with partners whe may be the state of the military government
itself. Such a position is open to serious challenge.

International law imposes on the occupying force the need to
safeguard the interest of the local population. This may be
(indeed will wvery 1likely be) contrary to the interest of the
occupying state. The court's ruling that long term investments
(which must in all cases be for the interest of the local popula-
tion) may be in cooperation with the state of the military
government whose interests will be contradictory to those of the
occupied state, as is evident by Israel's declared policy over
the West Bank, cannot be accepted. This is especially so when
only the state of the military government is consulted (indeed,
is the author of the entire plan as has already been mentioned)
while the local population, for whose supposed interest and
benefit the whole plan must be made, is not consulted at any
stage in the planning or preparation of the plan.

Another finding of the court as far as the law is concerned is
subject to challenge. The court has ruled that the prohibition
against the military authority weighing the national, economic or
social interest of its own state is not absolute as ientioned
above. This qualification s a seriou$ error, since the
prohibition imposed by international law is mandatory.

We return now to the consideration of the two main elements
that must be taken into account when assessing the legality of an
action taken by an occupying force, namely the security of cthe
army and the interest of the local population.

We do not propose here to discuss the security aspect because
the military authorities themselves have not based their justifi-
cation of the plan on the security aspects. This can only mean
that such a justification is not seriously considered by the
milicary authorities. Otherwise, it is reasonable to assume,
they would at least have argued this before the court hearing a
challenge of the road plan. This they did not do.

/..‘
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This is a photograph of the proposed road map as published at the offices of the

District Planning Departments. The position of the 20 kilometers of road that were

surveyed as appearing in Map 2 have been circled,

cities were added.

The following is a translation into English
of the Hebrew and Arabic writing that
appears on the map?

ISRAEL DEFENCE ARMY
-

Civilian Administration - Judea and Samaria
Proposed Regional Plan for Roads No. 50
Officer in charge of the Interior-Planning
Department in the District of Judea and

Samaria

Prepared by Department of Public Works =
Road Section

Scale: 1:100,000C

KEY
Existing/
Approved
Main Road &
Pistrict f@u i
Road
Local Road : .452
Intersection
with bridges (o

Boundary of
Project

English translation of the main

Prggosed
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As to the second basic consideration namely the interest of
the local population, the following can be said.

The court. has held that it is willing to accept that the
commanding officer acts honestly. 1In other words the burden of
proving that it is otherwise lies on the party claiming this.,
The commanding officer in this case acted through the Higher Town
Planning Council.  As has already been discussed the military
authority has amended the local law to exclude the participation
in the creation of a plan even of this magnitude of any local
person, official or body whatsoever. Other matters copncerning
the interest of the local population which the planning authority
must, according to Jordanian law, take into consideration in
creating a regional plan were disregarded completely. 1Indeed no
claim has been made that any participation of or even
consultation with any other local body has been sought. On the
face of it therefore, the qualification and motivation of the
auchors of the plan are suspect. A plan presumed to be done for
the benefit of the local population should at least have been
presented to the local public during the planning stage for
comments, suggestions, additions or amendments. This was not
done at all. The court has held, and it is indeed the jaw, that
the actions of the military authority must be in accordance with
the local law which can only be amended if such amengment is
justifiable under international law. Since the plan was done not
in accordance with the Jordanian planning law as it exisfred on 5
June 1967 but as amended subsequently by Israel (without legal
justification), it cannot be said that the plan was carried out
in accordance with the law in force in the occupied territory.

Despite the fact that the local population neither partici-
pated nor was consulted at any stage in the preparation of che
plan, 1is the plan as it now stands for the benefit of the local
population?

In supporting their claim that the plan is for the benefit of
the local population, the military authorities cited the increase
in the aumber of cars over the past few years. There is no doubt
thac this is true. But it does not necessarily follow that such
an 1increase necessitates the replacement and expansion of
existing roads to the extent proposed. As has already been
mentioned above, the West Bank is served by a network of roads
running from south to mnorth, 93% of which are paved. That the
increase in the number of cars should necessitate a caomprehensive
change 1in the road plan from the existing north-south direction
to east-west and an increase of thousands of kilometers more ' of
roads, cannot simply be substantiated by citing an increase in
the number of cars.

But even if it were unquestionably the case that the present
West Bank road system is (as the Israeli High Court has said)
ageing and needs modernization, why could the proposed roads not
be planned .to cause the least amount of damage? A thorough
survey was made by certified surveyors of two kinds of proposed
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roads, an inter-urban road and a road passing through an agricul-
tural area as shown in Map 2. The parts of these two roads that
have been surveyed constitute only 3.3% of the entire area of the
roads mentioned in the road plan (Map 1). It was found that the
damage that will be caused by the 20 kilometers of road that were
surveyed amounted to damage to 1568 dunums* of land cultivated
with citrus, olives, almonds, etc. as well as the destruction of
36 houses (excluding the destruction of part of the Nur Shams
Refugee Camp), the destruction of the entire Fara'a drrigation
schemes (note that the regulations do not allow plactng pipes
below the road) which gives water to slightly over 16,000 dunums
of land, the destruction of an entire refugee camp along with the
destruction on the way of many installations. All of this damage
is only in the actual path. That to be caused by the setback is
also as extensive. The tables appended to this list the full
extent of the damage, which amounts to over tem million Jordanian
dinars (approximately $27,000,000).

The survey that was carried out concerned the road passing
through the town of Anabta. It shows how the proposed road will
pass through the town's municipal land causing a restriction of
the possibility of the town's development to the north. When it
is considered that this town is surrounded from the east and west
by agricultural lands on which the town depends for its liveli-
hood and by another village in the south, the seriousness of the
rescriction on the town's expansion can be appreciated. The case
of Anabta is not unique. The case of the village of Ibidia is
more tragic. Most of the town's buildings are in the form of a
ribbon along both sides of the existing road which the plan
proposes will be widened. The widening of the road will cause
most of the existing town to disappear if all the houses along
the road are demolished. What should be noted is that in no case
were any of the cities or towns through which the proposed roads
will pass consulted about the path of any road.

It is clear from Map 2 Section A that the road 57 from
Tulkarem to Anabta curves at a certain point. Thereafter the
road causes extensive damage in its path. From an inspection of
the area it seems quite possible that the road could have been
allowed to proceed in a straight line instead of curving. It
would then have been possible to avoid much of the damage that
the proposed road will be causing. One wonders whether the
Israeli planners who prepared the road plan were trying at all to
reduce the damage that the roads they were planning would cause
to the Palestinian inhabitants of the occupied territory. The
evidence proves that this was not at all the case.

* A dunum is approximately 1000 square meters
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THREE: THE POSSIBILITY OF AN ADVISORY OPINION ON THE PROPOSED
ROAD PLAN

The question of the lawfulness of the road plan is a question
of law appropriate for consideration by the Internationgl Court
of Justice.

In ruling on the legality of the road plan, the Israeli High
Court gave its own interpretations of international law, as
already discussed above. The world court will be asked to
consider whether or not this interpretation offered by the
Israeli Court is in conformity with customary international law.

In defending the road plan, 1Israel is putting forward factual
claims that these roads are a necessary long term investment
which are ultimately for the benefit of the 1local pogulation.
Whether or not this is so is a question of fact which woyld have
to be considered alongside the question of law. In its Advisory
Opinion on the Western Sahara the International Court of Justice
emphasized that "a mixed question of law and fact is nonetheless
a legal question' for the purpose of giving an advisory opinion
(1975 1€J Report 12 at paragraph 17).

The determination of the legality of the road plan, although a
significant question in its own right, will also contribute to
the clarification of the more general question of what customary
international law allows an occupier in a long term occupation.
The judicial basis of this decision will be applicable also to
other activities of Israel in the West Bank. This will assist
many countries in arriving at a clearer position as regards
Israeli policies in the occupied territories.

The decision to request the International Court for an
advisory opinion 1is a political one to be taken by the General
Assembly or the Security Council after a full consideration of
the political advantages and disadvantages of such a course. Any
resolution requesting such an opinion requires a two-~thirds
majority vote in the General Assembly and nine affirmative votes,
including the concurring votes of the permanent members, 1in the
Security Council.

Many resolutions have been passed by the General Assembly of
the United Nations denouncing Israel's policy in the occupied
territories. The debate in the U.N. has become sterile. The
Road plan if implemented will cause extensive damage to the
Palestinian population in the West Bank and will create substan-
tial physical changes in the area. A U.N. resolution depouncing
the legality of the plan will be of 1little practical. effect
because it will be dismissed by Israel as the expression of a
political opinion on a matter of law. If however the
International Court of Justice gives its opinion on the matter
this will provide a solid judicial opinion that cannot be so
easily dismissed by Israel.

The present composition of the world court is more represent
ative of world opinon. Recent success such as in the Namibia

[oae
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case and the case of Nicaragua are encouraging. In the latrer
case, the court has made a preliminary order holding that pending
the court's final decision, the United Scates should desist from
any action endangering access to or from Nicaraguan ports and
from any activity that jeopardises the right to sovereiguty and
political independence of the republic of Nicaragua.

1f the road plan should come before the world court, a
preliminary order should be sought ordering Israel to desist from
implementing the plan pending the court's final decision.

An advisory opinion from the International Court of Justice
that the new 1Israeli plan for West Bank roads wviolates
international law could play an important role in resisting
Israel's illegal policies towards the occupied areas.

foas
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REPORT OF THE DAMAGE TO AGRICULTURE
CAUSED BY THE PROPOSED ROAD PLAN NO. 50
IN THE 20 KILOMETERS SURVEYED SHOWN IN MAP.2

by Amid Wahid Masri %

This report assesses the damage that will be caused by the part of Road -
57 as planned by Road Plan No.'50 from Tulkarem to Anabta and from the area
of Talluza to that. of Ghor Al-Fara'. Each of these samples is 10
kilometers in .length.

Only the damage caused to agriculture has been assessed. The following
criteria were used for assessment:

1. Criceria used to assess the valuec of land

a. Price which nearby land fetched in the last 12 months before the
assessment. .

b. Income generated by each dunum - if cultivated or otherwise used.

¢. Offers made by purchasers of the land within the last 12 months.

d. Proximity to source of water.

Culctivated areas close to ' Ghor Al-Fara' {rrigation scheme, for
example, were estimated at 1000 Jordanian dinars per dunum. This
value is double if the area is planted with citrus or banana. - I have
not considered the decrease in the value of land due to partition.
But it must be remembered that dividing cultivated land by the road
will diminish the productivity of the land because having land on two
sides of a road makes farming more complicated and expensive.

11. Criteria used to assess value of artesian wells

a. Discharge of water per hour.

b. Area of land irrigated by well.
¢. Depth of well.

d. Size and type of engine.

e, Size and type of pumps.

*Amid Wahid Masri has degrees in Agriculture and Dairy Farm Management from
Britain and the United States. He is presently managing with his father a
farm of 250 dunums including a dairy farm.
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I1I. Criteria used for assessing 'value of other agricultural installations

The proposed road will damage along its path several irrigation ponds,
nurseries, etc. In arriving at an assessment of the value of nurseries;
the size of the land in which the nursery is built, the type and quality of
the structures used and the income generated were all taken into
consideration. The price of the land over which the nursery is built was
also included in the estimate. Thus one nursery in.Block 8534 in the
Tulkarem - Anabta-section is built over 10 dunums and its structures are of
metal bars. The estimated value of this nursery is 20,000 Jordanian
dinars.

In arriving at an estimate of the value of irrigation ponds and water
reservoirs, the size of the receptacle was taken into consideration, the
amount of water it holds, the material from which it is constructed as well
as the area of land it serves. i

The proposed road from Tai:uze o vhor Ji-Fara' will destroy the Ghor
Al-Fara' 1irrigation scheme. This project was completed in 1956 and
irrigates slightly over 16,000 dunums of land. The total annual discharge
of water from the spring is around 15 million cubic meters. This figure
was arrived at by measuring the water flow in 10 meters cubic meters.
Plans were completed and the funds collected for installing pipes to
minimize loss of water by evaporation, but the military authorities have
withheld permission to implement this.

The destruction of the irrigation scheme will not only affect the 16,000
dunums which are irrigated by it, but will destroy the' nurseries also
because they depend on the low saline content of its water. Water from the
artesian wells in the area is highly saline. The spring water is used by
the farmers for drinking, irrigation and for their livestock. It is not
possible to estimate in monetary terms the loss of the Ghor Al-Fara'
irrigation scheme.



0../

TABLE A - Damage to be caused by the part of Road 57 shown on dap 2 Section A

passing from Anabta to Tulkarcm

B

Houses: One Floor
Two- Floors

Cit msqi Croves

Almond Orchards

Clive Fields
Cultivated Land

Olive & Almond Qrchards
Nur Shams Refugee Camp
Sports Field

Stone-cutting Factory

Water Pump

i3
5

233 dunums®*

294 duntl;ns

13 dunums

213 dunums

106 dunums

42 dunums

10 d;mums
1

|

*A dunum is 1,000 square meters.



TABLE B - Damage -+ be caused by the setbacks in the part of Road 57 shown on
Map ? Scdtion A passing from Anabta to Tulkiarem

Houses: Once Floor 49

Two Floors 19
Citrus Groves ‘ 350 dunums®
Almond Orchards 668 dunums
Olive Fields ’ 94 dunums
Cultivated Fields 664 dunums
Olive & Almond Orchards 557 ‘dunums
Cultivated & Forested Lands 43 dunums
Forested Land 123 durums-
Artesian Wel) 1
School . . 1
Land with houses belonging ‘84 dunums
to Nurshams Refugee Camp
Sport Field ) 7 dunums

*A dunum is 1,000 square metors.

-1~
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TABLE C -~ Showing details of \blocks of land in which is situated the damage to be caused

by proposed Read 5 om Tulkarem to Anabta as shown on Map 2 Section A.

- Block Houses Culei-
of Citrus Hut vated Nuts &

Land One Two Groves Trees Ol tves Land Olives Hiscellancous

Number Floor Floors (dunums) (dunumes) (dunums) (dunums) (dunums ) Installations

8544 93

8563 65

8523 58 20

8509 72

8322 33 18

26487 6 9

8524 %

8513 1 29 Stone-cutting factory

8514 3 53 26

8516 58

83346 12 30 13 Rursery & water puap

8515 3 S 33

8326 23

8336 16

8531 & 1 35

8533 23 Spory fleld

8530 31 11

8506 76

8480 _42 dunums of land on
which are sited houses
belonging to Nurshams
Refugee Camp

TOTALS i3 5 233 294 11 213 106

B TAS



TABLE D - Showing details of the land in which is situated the damage to be caused
by the setback imposed by the proposed Road 57 from Tulkarem to Anabta in Map 2 Section A.

Houses Culti- Culti-

Block
of Citrus Nut Olive vated Nuts & vated &
Land One Two Groves Trees Groves Land Olives Forested Forest Miscellaneous
Number Floor Floors (dunums’) (dunums) (dunums) {dunums) (dunums) (dunums) (dunums) Installations
8498 6 4 10 15 14 it
8486 14 7 2 ) 20 10
8544 100
54 187
8523 150
8505 150 97
8522 : 10 78
8487 20 5 2 18 54
§524 : 78
8528 1 59
8514 110 31
8516 138
8534 37 “ 11
8515 15 70
8526 1 58
8520 18
8519 74
8540 6
8538 56 3
8537 19
8531 5 65 Well and School
8533 21 33 Sport Field
8529 1 70
8530 3 1 - 74
8513 23 102
- 8518 6
8517 25
8506 135 ' i
TOTALS - 49 19 350 - . 668 9% 464 9557 43 123

o-/ S
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TABLE E - Estimate of fimancial damage to agriculture to be caused by the part of the proposed
Road 57 and its setbacks from Tulkarem to Anabta as shown on Map 2 Section A.

enn/

Average

Block Value

of Number per Total Miscellaneous Installations
.Land. of . Dunum Value ,

Number Dunums in Jb* in JD Wells Nurseries
8544 93 1,500 ' 139,500 - -

8533 65 1,000 65,000 - -

8523 78 5,000 390,000 - -

8505 72 20,000 1,440,000 - —

8522 51 5,000 255,000 - -

8487 9 20,000 180,000 -— -

8524 9 5,000 45,000 -— —

8513 _ 30 12,000 360,000 - —-—

8514 79 10,000 790,000 — — N
© 8516 58 5,000 290,000 - — '

8534 55 7,000 385,000 50,000 20,000

8515 43 5,000 215,000 - -—

8526 23 7,000 161,000 - —

8538 16 1,000 16,000 - -

8531 35 10,000 350,000 - —

8533, 23 10,000 230,000 -_— —

8530 42 10,000 420,000 - —_—

8506 76 30,000 2,280,000 - -

8528 - 3,000 — . - —

Total 857 8,011,500 50,000 20,000

TOTAL LOSS: 8,081,500 Jordanian Dinars#*

*1 Jovdanian dinar is approximately equivalent to $2.50 at the time of writing.
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TABLE F - Damage to be caused by the part of the Road 57 shown on Map 2 Section B passing

from Talluza to Ghor Al-Fard

Houses: One Floor
Two Floors

Citrus Grewes~
Cultivated Fields
Olive Groves
Banana Groves

Miscellaneous
Installations

Length of canal running
along the road

10
8

265 dunums
219 dunums
3 dunums
16 dunums

3 Irrigation Ponds
1 Wheat Mil!}

9,200 meters

-E‘z—
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TABLE G - Damage to be caused by the setback in the part of Road 57 shown on Map 2 Section B

passing from Talluza to Chor Al-Fara

Houses: One Floor
Two Floors

Citrus Groves
Cultivated Fields
Olive Groves
Banana Groves

Miscellaneous Installations

The length of Al-Far4 Canal
in the setback

The length of Al-Amara Canal
(which branches from Al-Fara)
in the setback

25

394

479

83

e b DYt N

800

1,700

dunums

dunums

dunums

dunums

Cement Irrigation Ponds
Artesian Well

Water Pumps

Dam at entrance to Canal
Natural Spring

meters
]n_ Total:
2,500 meters
meters
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TABLE H - Showing details of blocks of lands in which is situated the damage to be caused

from proposed Road 57 from Talluza to Ghur Al-Fard as shown in Map 2 Section B

Block Houses Culti-

of Citrus vated Olive Banana
Land One Two Groves Land Groves Orchards Rainfed Miscellaneous
Number Floor Floors (dunums) {dunums) (dunums) (dunums) {dunums ) Installactions
Beit-Dajan 1 12
Beit-Dajan 2 2 28 33 32
Beit-Dajan 3 &b 13
Beft-Dajan & 4 1 78 9 Irrigation Pond
Beit-Dajan 5 1 it 64
Tatluza 16 10 7 i
Talluza 25 26 Wheat Hill
Al-Fars 24096 1 9 2 16 Irrigation Pond
Al-Fard 24097 3 84
Al-Fars 24080 2 22 8
Al-Facd 24095 26
TOTALS 10 2 265 219 3 6 &0

-ge-
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TABLE I - Showing details of the land in whick Is situated the damage to be
caused by the sctback imposed by the proposed Road 57 from Talluza to Ghor Af-
Fara as shoun in Hap 2 Section B.

Block touses Culei-~

of Citrus vated Dlive Banana
Land One Two Groves Land Groves Oechards Rainfed Miscellaneous
Numbet Floor Floors (dunums) (dunums) (dunums ) (dunums) (dunums } Instailations
Beit-Dajan 1 92 10 Irrigation Pond
Beit-Dajan 2 14 147
Beit-Dajan 3 1 26 104
Beit-Dajan & 9 1 142 17 Well, Water Pump
Beit-Dajan 3 10 2 82 63 12
Beit-Dajan 6 5 2 5 3
Talluza 16 21 17 3 Irrigation Pond
Talluza 25 67
Al-Fard 24097 79
Al-Fard 2‘0696 1 22 68 Cement Irrig. Pond
Al-Fard 24080 30 73 24 Cement Irrig. Pond

and Water Pump

Al-Fard 24095 14 5
TOTALS 25 6 394 479 -3 83 181

9T~



TABLE J - Estimate of financial damage to agriculture to be caused by the part of the proposed

Road 57 and its setbacks from Talluza to Ghor Al-Fard as shown on Map 2 Section B.

Block Cuelti- Price Price Pasture Price Miscel-
. of vated per Total per Total and per Total lancous Value
Land Land Dunum Value Trees Dunum Vialue Rainfed Dunum Value - Instal-
Number (dunums ) (in JD¥) (in SD) (dunums ) (in JD) (in JD) (dunums) (in JD) (in JD) lations (in JD)
Jeit Dajan 1 12 1,000 12,000 - 2,000 )
Beit.-Bajam-3-.] 33 1,000 33,000 -28- 2,000 56-, 000- F2- 500 16,000
Beit Dajan 3 13 1,000 13,000 44 2,000 88,000
Beit Dajan & 9 1,000 9,000 78 2,000 156,000 Water .1,000
Reser- B
| voir
Beit Dajan 5 64 1,000 64,000 i1 2,000 22,000
Beit Dajam 6 - 1,000 - - 2,000 -
Talluza 16 7 - 1,000 7,000 10 2,000 20,000
Talluza 25 - 26 1,000 26,000 2,000 Wheat 50,000
Mill
Al-Farid 24096 9 1,000 9,000 -— 2,000 -— " Water 6,000
) : Pond
Al-Farid 24097 - 1,000 - 84 2,000 168,000
Al-Fara 24080 22 1,000 22,000 2 2,000 4,000 8 500 4,000 .
Al-Fard 24095 24 1,000 24,000 2,000 16,000
Totals 219 219,000 265 530,000 40 20,000 57,000

TOTAL LOSS: 826,000 Jordanian Dinars®

#) Jordanian dinar is approximately cquivalent to $2.50 at the tiwe of writing.
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REPORT OF THE DAMAGE CAUSED TO
NON-AGRICULTURAL INSTALLATIONS BY THE
PROPOSED ROAD PLAN NO. 30 IN THE 20
KILOMETERS SURVEYED SHOWN ON MAP 2

by Tawfiq Farah Jabbarin*

This report 1{is divided into two parts. In the first part the damage
caused to non-agricultural installations caused by the part of Road 57 from
Tulkarem to Anabta is calculated. The second part deals with the damage to.
the part of the same road from Talluza to Al-Fara'. The areas surveyed are
indicated on Map 2.

PART ONE: The Tulkarem -~ Anabta Road

Falling within the path of the proposed road are 13 one-floar houses,
five two-floor houses, one stone-cutting factory and about 42 dunums. of
land over which the Nur Shams refugee camp is built. In the area of the"
setback fall 49 one-floor houses, 19 two-=floor houses, one school and about
48 dunums of land on which the Nur Shams refugee camp is built.

Except for the refugee camp which is under the supervision of the United
Nations -Works and Relief Agency, most of the houses in the area surveyed
fall wichin the Nablus district zoning area. The average area of each
house 1is 150 square meters for each floor. The average cost per square
meter of building is 100 Jordanian dinars.

This assessment is arrived at by taking into consideration the cost o:r
the licence, the survey, digging the foundations, the building in stone,
the installations, etc. The average price charged by engineers,
contractors and various technicians in the West Bank for such works have
baen taken fully into consideration in arriving at my assessment.

It muset be noted that no water or sewer system serves these houses,
This means that each house digs its own well and ¢cesspool. The average
cost of both is estimated at 400 Jordanian dinars.

These same criteria were used in arriving at the assessment mentioned in -
part two of this report.

%*Tawfiq Farah Jabbarin is an engineer speclalized in Town Planning sgnd
Development. He hds an office in Ramallah and practical expgrience in the
cost of construction generally.
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A. Assessment of the value of the buildings falling within fthe path of the
proposed road:

Number of Average Area Built Cost Per Squars ' Value
Houses on in Square Meters Meters, Floorspgace in JD
1 Floor: 13 150 - 100 195,000

2 Floors: 5 (10 floors) 150 100 150,000

The total number of cesspools and wells is 18 (13+5); their total cost

is estimated at JD 7200.
The total damage amounts to JD 352,200 (195,000 + 150,000' + 7,200)

The houses in the Nur Shams Refugee Camp are all cramped with no public
areas, parks or main roads. Between the houses are narrow lanes. This,
being so the average built up area is 70% of the total area. The total
area 1is 42 dunums. Taking into consideration the inferipr quality of
housing in the camp the estimate for each square meter is JD 45.

The built-up area in the camp is 29,400 square meters which is estimated

at JDb 1,323,000.

B. Assessment of the value of the buildings falling within the area of the

setback:-
Number of Average Area Built Cost per'Sqﬁarei Value
Houses on in Square Meters Meter; Floorspage in JD
1 Floor: 49 150 100 735,000

"2 Floors: 19 '(38 floors) 150 . 100 750,000

The total number of cesspools and wells is 68 (49+19); their total cost

is estimated at JD 27,200.
The total damage amounts to JD 1,332,200 (735,000 + 570,000 + 27,200)

Falling within the path of the proposed road is a stone cutting factory

estimated at JD 150,000. .
Falling within the area of setback is a High School which is estimated

at JD 100,000.
The built-up area in the camp lands falling in the area of the. setback

is 58,800 square meters. This is estimated at JD 2,646,000.

" PART TWO: The Talluza - Fara' Road

Falling within the proposed road are 10 one-floor houses and 8 two-floor
houses and one wheat mill.

/o-o
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In the area of the setback there are 25 one-floor houses and 6 two-floor
houses and the village of Ain Shibli.

The same criteria described in Part One were used here to arrive at the
astimations:

Within the path of the proposed street is situated a Wheat Mill., It {is
one of three such Mills in the entire West Bank. It is estimated at JD
100,000.

A. Assessment of the value of the buildings falling within the path of the
proposed road:

Number of Average Area Cost per Value

Houses Built On Square Meter in JD
1 Floor: 10 150 100 150,000
2 Floors: 8 (16 floors) 150 100 240,000

The total number of cesspools and wells is 18 (8+10). Their to:allcosc
is estimated at JD 7200. )
The total damage amounts to JD 397,200 (150,000 + 240,000 + 7,200)

B. Assessment of value of the building falling within the grea of the

setback:
Number of Average Area Cost per Value
Houses Built On Square Meter in JD
1 Floor: 25 150 100 315,000
2 Floors: 6 (12 floors) 150 100 1§0,000

The total number of cesspools and wells is 31 (25 + 6). Their tocal
cost is estimated at JD 12,400.
Within cthe path of the road and the area of the setback fall around 30
clay houses which are estimated at JD 12,000.

The total damage amounts to JD 579,400 (375,000 + 180,000 + 12,400 +
12,000).



