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 II. The Secretariat’s findings as regards the drafting history of 
some provisions of the 1994 Model Law and the treatment 
of the issues raised by some of those provisions in 
international instruments regulating public procurement 
(continued) 
 
 

 F. Some provisions on the record of procurement proceedings 
(article 11 (1) (d) of the 1994 Model Law and draft article 22 (1) (e) 
of the proposed revised Model Law)  
 
 

1. At its fifteenth session, the Working Group considered the following 
provisions taken from article 11 (1) (d) of the 1994 Model Law:  

 “(1) The procuring entity shall maintain a record of the procurement 
proceedings containing, at a minimum, the following information: 

 “… 

  “(d) The price, or the basis for determining the price, and a summary of 
the other principal terms and conditions of each tender, proposal, offer or 
quotation and of the procurement contract, where these are known to the 
procuring entity;” 

2. At that session, it was queried whether the words in these provisions “where 
these are known to the procuring entity” when referring to price were appropriate, 
because it was unlikely that the information would not be known to the procuring 
entity. The Working Group agreed that the provisions should be revised to ensure 
the meaning was clear (A/CN.9/668, para. 154).  

3. As was further pointed out at the session, the accompanying commentary in 
the Guide indicated the value of having the phrase “where these are known to the 
procuring entity” in the text in the light of the specific nature of some procurement. 
The relevant extract from the Guide states:  

 “The rationale behind limiting disclosure of information required to be 
disclosed under article 11 (1) (d) to that which is known to the procuring entity 
is that there may be procurement proceedings in which not all proposals would 
be fully developed or finalized by the proponents, in particular where some of 
the proposals did not survive to the final stages of the procurement 
proceedings. The reference in this paragraph to “a basis for determining the 
price” is meant to reflect the possibility that in some instances, particularly in 
procurement of services, the tenders, proposals, offers or quotations would 
contain a formula by which the price could be determined rather than an actual 
price quotation.” 

4. The drafting history of the provisions indicates that they were discussed during 
the negotiation of the 1994 text. In particular, the phrase, which at that time read “if 
these are known to the procuring entity” and was upon adoption of the 1994 text 
slightly modified to read “where these are known to the procuring entity”, was 
included in the provisions in response to concern that the earlier wording of these 
provisions without such a qualifier was oriented to the procurement of goods or 
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construction and did not fit well with procurement of services, in particular since it 
gave undue prominence to the price, which would not necessarily be appropriate in 
the case of procurement services (A/CN.9/389, paras. 33 and 92, and A/CN.9/392, 
paras. 44 and 117 and annex, article 11).  

5. When the draft text was considered in the Commission, in 1994, a question 
was raised about the phrase “if these are known to the procuring entity”. In 
response, it was explained that it was meant to address, for example, the cases in 
which the procuring entity would not know the price until the evaluation of a 
supplier or a contractor on the basis of its qualifications, as in the “two-envelope 
system”, a system which would not require the opening of the “price envelope” for 
those suppliers and contractors whose proposals had been rejected on technical 
grounds (A/49/17, para. 31). In the subsequent consideration of the accompanying 
commentary to these provisions in the Guide, it was pointed out that the reference to 
the information “known” to the procuring entity should focus on those situations 
where the price of certain proposals would not become revealed before the 
conclusion of the procurement proceedings.  

6. In the light of the extensive consideration of the relevant provisions in the 
Working Group and in the Commission when the 1994 text was prepared and 
adopted, the Working Group may wish to consider whether there are merits in 
retaining the current wording of the provisions in the Model Law. The Guide may 
explain further that since the maintaining of the record of procurement proceedings 
is an ongoing process throughout any given procurement proceedings, the required 
information would be included in the record upon its availability to the procuring 
entity. It could further explain that the phrase “where these are known to the 
procuring entity” is not meant to diminish in any way the obligation of the 
procuring entity to keep the record of the procurement proceedings complete in all 
relevant respects.  
 
 

 G. Provisions on the extension of the period of effectiveness of  
tenders and of the validity of tender securities (article 31 (2) (a)  
of the 1994 Model Law and draft article 30 (2) (a) of the proposed 
revised Model Law)  
 
 

7. The Working Group, at its fifteenth session, heard a proposal to delete the 
second sentence of paragraph (2) (a) of draft article 31 (draft article 30 of the 
proposed revised Model Law) on the basis that it was superfluous. It requested that 
the derivation and reasons for the inclusion of the provision in the Model Law be 
examined. The Working Group deferred its consideration of the draft article to a 
later stage (A/CN.9/668, paras. 175-176). 

8. The provisions in question read as follows: 

 “(2) (a) Prior to the expiry of the period of effectiveness of tenders, the 
procuring entity may request suppliers or contractors to extend the period for 
an additional specified period of time. A supplier or contractor may refuse the 
request without forfeiting its tender security, and the effectiveness of its tender 
will terminate upon the expiry of the unextended period of effectiveness;” 
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9. The provisions as reproduced in the paragraph above were included in the first 
draft of the Model Law prepared by the Secretariat, except for the last words “and 
the effectiveness of its tender will terminate upon the expiry of the unextended 
period of effectiveness” (A/CN.9/WG.V/WP.24, draft article 25 (2) (a)). The latter 
words were added upon agreement in the Working Group on the New International 
Economic Order to clarify in the provisions that a supplier or contractor that did not 
agree to extend the period of effectiveness of its tender could participate in the 
tendering proceedings only until its tender was effective (A/CN.9/331, para. 124).  

10. As was explained by an observer at the fifteenth session of the present 
Working Group, the provision in question was often invoked in the projects 
financed by the World Bank and referred to situations in which the procuring entity 
was not able to evaluate all submissions on time and for that reason had to extend 
the deadline. In such situations, it was noted, suppliers might, but should not be 
obliged to, extend the validity of their tenders and a refusal to do so should not 
forfeit their submission security (A/CN.9/668, para. 175).  

11. In addition, the following rationale for the inclusion of the provisions was 
given by the Secretariat to the Working Group on the New International Economic 
Order:  

 “In cases where the tender proceedings cannot be concluded and the contract 
cannot be entered into within the specified period of validity of tenders, the 
procuring entity will have to seek an extension of the period. Under many 
procurement laws, tenderers continue to be bound by their tenders after the 
expiration of the stipulated period of validity only if they so agree. Under 
other laws, however, the procuring entity can extend the period of validity by 
so notifying tenderers prior to the expiration of the original period. Although 
that approach may provide greater security for procuring entities, it may result 
in higher tender prices … It may therefore be more consistent with the 
objectives of economy and efficiency to fix a period of validity that is realistic 
and to provide that tenderers will not be bound by their tenders after the period 
expires unless they so agree.” (A/CN.9/WG.V/WP.22, para. 141) 

 “Higher tender prices may result since tenderers will have to include in their 
prices an increment to compensate for the costs and risks to which they are 
exposed during such a period (e.g., the costs of the tender guarantee; the 
necessity to keep their resources committed to the project; the risks of higher 
construction or manufacturing costs.” (A/CN.9/WG.V/WP.22, para. 140) 

 “Paragraph 2 (a) permits the procuring entity to request an extension of the 
period, for example, in cases where the tendering proceedings cannot be 
concluded and the contract cannot be entered into within the specified period 
of time. Extensions of the period should be avoided, since they could result in 
the loss of advantageous tenders and could interfere with the efficient 
functioning of the tendering proceedings. To avoid the necessity of extending 
the period, the procuring entity should endeavour to fix in the procurement 
documents a period of time of as realistic a length as possible.” 
(A/CN.9/WG.V/WP.25, paragraph 3 of the commentary to draft article 25) 

12. When the first draft with the accompanying commentary was considered by 
the Working Group on the New International Economic Order, it was agreed that 
requests by the procuring entity for extensions of the period of effectiveness of 
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tenders should be discouraged and should be allowed only in exceptional 
circumstances. In that connection, mention was made of an undesirable practice by 
which procuring entities sometimes pressured contractors and suppliers to grant an 
extension by threatening to claim under the tender securities supplied by the 
contractors and suppliers (A/CN.9/331, para. 124). The agreement reached by the 
Working Group at that session was in line with the previously expressed views in 
the Working Group that the model procurement law should inhibit the procuring 
entity from seeking extensions of the period of the validity of tenders unreasonably 
(A/CN.9/315, para. 76).  

13. These decisions were upheld at subsequent stages of negotiation and at the 
stage of adoption of the relevant provisions.  

14. The Working Group may wish to consider whether this drafting history 
explains why there may be a benefit in retaining the provisions as they appear in the 
1994 Model Law. The Working Group may also wish to consider that retaining them 
would be in line with the original intention of the drafters to discourage extensions 
of the period of effectiveness of tenders through the model law. It may also wish to 
explain in the revised Guide that the purpose of the provisions is in particular to 
avoid allowing procuring entities to pressure suppliers or contractors to grant an 
extension by threatening to claim under the tender securities supplied by them (see 
paragraph  12 above). 
 
 

 H. Notification of suppliers or contractors by a procuring entity 
about its decisions and reasons therefor 
 
 

 1. Mandatory notification of the procuring entity’s decisions 
 

15. Under the 1994 Model Law, suppliers or contractors must be notified about: 

 (a) A procuring entity’s decision to reject all tenders (article 12 (3), 
corresponding to revised draft article 16 (3)).1 In addition, article 11 (1) (f) of the 
1994 text, corresponding to revised draft article 22 (1) (g), requires the inclusion of 
the decision in the record of procurement proceedings. Under other provisions of 
article 11, this part of the record is to be made available to suppliers or contractors 
that presented submissions or applied for prequalification (hereafter “the interested 
suppliers or contractors”), upon their request, after the procurement proceedings are 
concluded; 

 (b) A procuring entity’s decision to reject the tender for inducement 
(article 15, corresponding to revised draft article 18 (2)). In this case, the 1994 text 
also requires the procuring entity to provide reasons for its decision. In addition, 
article 11 (1) (h), corresponding to revised draft article 22 (1) (i), requires the 
inclusion of the fact of the rejection in the record of procurement proceedings. 
Under other provisions of article 11, this part of the record is to be made available 
to all the interested suppliers or contractors, upon their request, at any time; 

 (c) A procuring entity’s decision on prequalification and in the course of 
reassessment, if any, of qualifications at subsequent stages of the procurement 

__________________ 

 1  See paragraphs 12 and 19-30 of this note for discussion of the requirement to communicate to 
the affected suppliers of contractors reasons for the procuring entity’s decision. 
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proceedings (article 7 (6) and (8), corresponding to the provisions in revised draft 
articles 22 (9) and 10 (8) (d)).2 In addition, article 11 (1) (c) of the 1994 text, which 
corresponds to revised draft article 22 (1) (d), requires that certain information on 
qualification be included in the record of procurement proceedings. Under other 
provisions of article 11, this part of the record is to be made available to the 
interested suppliers or contractors, upon their request, after the procurement 
proceedings are concluded. Disclosure of this information at an earlier stage is 
possible only by court order; 

 (d) Clarification and modification of solicitation documents (articles 28, 40, 
46 (4), 48 (5), 49 (2) and 50 (1), corresponding to revised draft articles 28, 38, 39, 
40 and 36). In addition, article 11 (1) (m), corresponding to revised draft 
article 22 (1) (m), requires the inclusion in the record of procurement proceedings of 
a summary of any request for clarification and a summary of any modification. 
Under other provisions of article 11, this part of the record would be made available 
to the interested suppliers or contractors, upon their request, after the procurement 
proceedings are terminated. Disclosure of this information at an earlier stage is 
possible only by court order; 

 (e) Corrections in submitted tenders (article 34 (1) (b), corresponding to 
revised draft article 32 (1) (b)). The Working Group may wish to consider whether 
the procuring entity should in addition be required to include in the record of 
procurement proceedings information about the corrections. No relevant 
requirement exists in article 11 of the 1994 text; 

 (f) A procuring entity’s decision in the course of a selection procedure with 
consecutive negotiations (article 44; no corresponding article currently exists in the 
proposed revised Model Law).  

16. Under the 1994 Model Law, a procuring entity must also promptly respond to 
the request by a supplier or contractor to confirm the acceptability of a proposed 
issuer of a tender security (article 32 (1) (d), corresponding to revised draft 
article 14 (1) (d)). 

17. In the proposed revised Model Law, suppliers or contractors must in addition 
be notified about: 

 (a) A procuring entity’s decision to reject an abnormally low submission 
(revised draft article 17). The proposed article also requires the notification of the 
grounds for the decision. It is also provided that the decision and the grounds 
therefor are to be included in the record. Corresponding changes were made in 
revised draft article 22 (1) (i). Under other provisions of revised draft article 22, this 
part of the record would be made available to all the interested suppliers or 
contractors, upon their request, at any time; 

 (b) A procuring entity’s intended decision to accept the successful 
submission (revised draft article 19 (2)). It is also required under the proposed 
provisions that the decision should be accompanied by additional information about 
the name and address of the successful supplier or contractor, the contract price or 

__________________ 

 2  The Working Group may wish to consider amending the provisions to require the procuring 
entity to communicate to the affected suppliers or contractors also reasons for its decisions, 
either upon request of the affected suppliers or contractor or without such request. 
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where necessary a summary of other characteristics and relative advantages of the 
successful submission. These provisions were included as a result of the 
introduction of a standstill period; 

 (c) A procuring entity’s decision in the course of electronic reverse auctions 
(revised draft articles 44 and 45) and framework agreements (revised draft 
articles 51, 53 and 55). Currently, in most cases, the provisions require notification 
of the decisions without grounds therefor. The Working Group may wish to consider 
strengthening these provisions, by requiring, where appropriate, the communication 
to the interested suppliers or contractors of reasons for the decisions. Corresponding 
amendments to revised draft article 22 would be presented for the Working Group’s 
consideration in due course.  
 

 2. Communication of reasons for a procuring entity’s decision upon the request of 
suppliers or contractors concerned  
 

18. Under the 1994 Model Law, a procuring entity is required: 

 (a) To provide reasons for its decision on disqualification in the course of 
prequalification, upon the request of suppliers or contractors affected by such 
decision (article 7 (7), corresponding to revised draft article 15 (10)); and  

 (b) To provide upon request3 reasons for its decision to reject all 
submissions (article 12 (1), corresponding to revised draft article 16 (1)).  
 

  Disqualification  
 

19. The Working Group, at its fifteenth session, considered provisions from 
article 7 (7) of the 1994 text reading: “The procuring entity shall upon request 
communicate to suppliers or contractors that have not been pre-qualified the 
grounds therefor, but the procuring entity is not required to specify the evidence or 
give the reasons for its finding that those grounds were present.” The meaning of the 
phrase in the end of these provisions stating that “the procuring entity is not 
required to specify the evidence or give the reasons for its finding that those 
grounds were present” was questioned (A/CN.9/668, para. 107).  

20. The drafting history of these provisions indicates that they were included in 
the text of the 1994 Model Law further to the agreement reached in the Working 
Group on the New International Economic Order to clarify and amplify the 
distinction between “grounds” for the denial of prequalification and “reasons to 
substantiate those grounds” (A/CN.9/343, para. 156).  

21. At its fifteenth session, the present Working Group agreed to reword the 
current formulation in the light of the strengthened review provisions in the revised 
Model Law, to allow for meaningful debriefing and where necessary review. It was 
also agreed that the Guide should explain these reasons for the revisions made to the 
1994 text (A/CN.9/668, para. 107).  

22. Reflecting that agreement in the Working Group, the phrase “but the procuring 
entity is not required to specify the evidence or give the reasons for its finding that 

__________________ 

 3  The Model Law does not specify in this case upon whose request the reasons are to be provided. 
It may be implied that reference is made in this context to the request of any interested supplier 
or contractor, as defined in paragraph 15 (a) of this note. 
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those grounds were present” was deleted from the corresponding provisions in draft 
article 15 (10) of the proposed revised Model Law. The provisions as redrafted in 
the proposed Model Law read therefore as follows: “The procuring entity shall upon 
request communicate to suppliers or contractors that have not been pre-qualified the 
grounds therefor.”  

23. The Working Group may wish to consider whether the provisions as redrafted 
are sufficient to ensure effective debriefing. 

24. It should be noted that the provisions in question are supplemented by 
article 11 (1) (c) of the 1994 text, which corresponds to draft article 22 (1) (d) of the 
proposed revised Model Law. It requires that “information relative to the 
qualifications, or lack thereof, of suppliers or contractors that submitted tenders, 
proposals, offers or quotations” be included in the record of procurement 
proceedings.4 Under other provisions of article 11, that part of the record of the 
procurement proceedings would be made available to the interested suppliers or 
contractors, upon their request, after the procurement proceedings were terminated. 
The disclosure of that information at an earlier stage would be possible only by 
court order. 
 

  Rejection of all submissions 
 

25. The Working Group, at its fifteenth session, considered the provisions from 
article 12 (1) of the 1994 Model Law reading: “The procuring entity shall upon 
request communicate to any supplier or contractor that submitted a tender, proposal, 
offer or quotation, the grounds for its rejection of all tenders, proposals, offers or 
quotations, but is not required to justify those grounds.” 

26. The suggestion was made at that session that the words “upon request” should 
be deleted in these provisions, with the effect that the procuring entity would have 
to substantiate its decision to reject all submission in all cases even in the absence 
of request by a supplier or contractor to do so (A/CN.9/668, para. 115).  

27. Another suggestion was that the following words could be deleted from the 
provisions concerned as being superfluous: “but is not required to justify those 
grounds.” The general view was that the procuring entity should not be required to 
provide any justification for its decision to reject all submissions, but should inform 
the suppliers or contractors concerned of the decision and grounds for it 
(A/CN.9/668, paras. 114-115).  

28. No agreement was reached on whether the provisions should be revised 
pursuant to these suggestions. The Working Group deferred the approval of the draft 
article as proposed to be revised at that session to a later stage (A/CN.9/668, 
paras. 115-116).  

29. The Secretariat researched the drafting history of these provisions. The 
findings are set out below.  

__________________ 

 4  This wording would exclude information relative to the qualifications, or lack thereof, of 
suppliers or contractors that submitted applications to pre-qualify but were excluded from 
further participation in the procurement proceedings as a result of disqualification in the 
prequalification proceedings. The Working Group may wish to consider revising the provisions 
so that they would also refer to information relative to the qualifications, or lack thereof, of that 
latter group of suppliers or contractors. 



 

 9 
 

 A/CN.9/WG.I/WP.68/Add.1

30. The first draft of the Secretariat included only the requirement to notify of the 
rejection of all tenders all suppliers or contractors that submitted tenders 
(A/CN.9/WG.V/WP.24, draft article 29 (3)). This requirement did not raise any 
concern and was retained throughout the negotiation of the 1994 text and upon its 
adoption in the Commission. It appears in article 12 (3) of the 1994 text.  

31. The Working Group on the New International Economic Order decided to 
supplement this requirement with the provisions that would require the procuring 
entity to give the reasons for rejection of all tenders upon request. It was agreed that 
the procuring entity should not be obligated to justify those reasons (A/CN.9/331, 
para. 181).  

32. The second draft presented by the Secretariat was amended accordingly. While 
no concern was raised about the words “upon request” in these provisions at the 
subsequent stages of negotiation of the 1994 text and upon its adoption in the 
Commission, the words added to the provisions reading “but shall not be required to 
justify those grounds” did raise concerns.  

33. When the Secretariat’s second draft was considered in the Working Group, the 
view was expressed that these words might present difficulties in jurisdictions 
where courts had inherent power to review administrative decisions and to go 
behind the reasons advanced for administrative actions. Moreover, it was said, there 
might be cases where it would be appropriate to require a procuring entity to justify 
the grounds for the rejection of tenders. It was further suggested that the approach 
taken could affect the ability of aggrieved parties to exercise remedies. The 
prevailing view, however, was that the words should be retained. In support of that 
view, it was stated that the procuring entity should be free not to proceed with a 
procurement, for example, on economic, social or political grounds, which it need 
not justify. It was sufficient that it gave reasons, and there should be no remedies 
against the procuring entity for the rejection of all tenders. On that basis, the 
Working Group decided to retain those words and adopted the provisions 
(A/CN.9/356, paras. 47-48). No concerns about this wording were raised at the 
subsequent stages of the negotiation of the 1994 text and upon its adoption in the 
Commission. 

34. Thus, although there appears to be no difference in understanding between the 
drafters of the 1994 text and the present Working Group, i.e. that the procuring 
entity should not be obligated to justify the grounds on which it based the decision 
to reject all submissions. However, the drafters of the 1994 text did not consider the 
words “but is not required to justify those grounds” in the provisions superfluous. 
They decided to retain them as an indication that the relevant decisions of the 
procuring entities could not be challenged by suppliers or contractors. The 
provisions were in addition supplemented by article 52 (2) that exempted decisions 
of procuring entities on rejection of all submissions from review. 

35. As was also pointed out in paragraph 32 above, nor did the Working Group on 
the New International Economic Order question the need for the words “upon 
request” in the provisions. The Working Group may wish to consider whether it 
should take a different approach, with the effect that the procuring entity will be 
obligated always to accompany the notice of rejection of all submissions, which it 
must provide under article 12 (3) of the 1994 text (corresponding to draft 
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article 16 (3) of the proposed revised Model Law), with information about the 
reasons for its decision. 

36. It should be noted that provisions on rejection of all submissions are 
supplemented by article 11 (1) (f) of the 1994 text, corresponding to revised draft 
article 22 (1) (g). The latter requires the inclusion of both information about the 
decision and grounds therefor in the record of procurement proceedings. Under 
other provisions of article 11, that part of the record of the procurement proceedings 
is made available to the interested suppliers or contractors, upon their request, after 
the procurement proceedings are terminated. 
 

 3. Additional provisions of the Model Law to consider in the light of the 
strengthened provisions on review and remedies 
 

37. The Working Group may wish to consider the implementation of its decision 
to delete article 52 (2) of the 1994 text in the context of other provisions of the 
Model Law. The Working Group may recall that article 52 (2) of the 1994 text 
exempted from review a number of decisions of the procuring entity, including the 
selection of the method of procurement or of a selection procedure, limitations 
imposed on the basis of nationality, rejection of all submissions, and a refusal by the 
procuring entity to respond to an expression of an interest in request for proposals 
proceedings.  

38. Article 52 (2) was included in the 1994 Model Law in the light of the decision 
of the Working Group on the New International Economic Order to limit the right to 
review only to cases where the procuring entity violated duties established by the 
Model Law (in particular, as regards qualification and selection of suppliers or 
contractors) and not to extend it to cases where actual or potential loss was suffered 
as a result of a breach of provisions that gave discretion to the procuring entity 
(A/CN.9/356, para. 156). As a consequence, the 1994 text in general provides for 
minimum requirements as regards communication by the procuring entity of 
information about its decisions to suppliers or contractors (see section 1 above). 
Even fewer requirements exist as regards communication of reasons for decisions 
(see sections 1 and 2 above).  

39. In the case of rejection of tenders on the basis that they are non-responsive 
(article 34 (2) and (3) of the 1994 text), the drafting history of the relevant 
provisions indicates the explicit intention of the drafters to exempt the procuring 
entity from the obligation to provide the relevant information about its decision (and 
reasons therefor) to the suppliers or contractors affected. This approach was 
explained by the fact that incorporating such a requirement would impose “an 
unjustified added burden on the procuring entity at a time when it was busy 
evaluating tenders”, and might suggest that the procuring entity would have to make 
a specific decision on each tender with respect to each of the criteria listed in what 
became article 34 (3) of the 1994 text. Accordingly, it was decided not to require a 
formal action of rejection (A/CN.9/359, para. 152). 

40. In other instances, such as in the case of disqualification under article 6 of the 
1994 text or return of the tender submitted after the deadline (article 30 (6) (e) of 
the 1994 text), the drafting history does not explain why the procuring entity did not 
need to notify suppliers or contractors affected by its decision of its decisions (and 
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grounds therefor). This may be regarded as an omission. It should be noted that 
article 11 of the 1994 text does not require the relevant information to be recorded.  

41. The Working Group may wish to consider whether, in each of the cases listed 
below, the relevant provisions should require notification of (i) the procuring 
entity’s decision and (ii) reasons therefor. In addition, the Working Group may also 
wish to consider whether information should be provided upon request of suppliers 
or contractors concerned or without such request (in the cases listed in 
subparagraphs (a) to (c) below, it would be possible to provide the relevant 
information only upon request of suppliers or contractors concerned, but in others, 
the request would not be necessary in practical terms). A further alternative for some 
cases might be to issue a notice (in the same manner as a contract award). In 
formulating its position, the Working Group may wish to ensure that similar 
situations are addressed consistently throughout the Model Law:  

 (a) Limiting participation on the basis of nationality (article 8 (2) of the 
1994 text, corresponding to revised draft article 9 (2)). The Working Group may 
wish to consider whether the provisions of article 11 (1) (l) of the 1994 text 
(corresponding to revised draft article 22 (1) (n)) would alone be sufficient. They 
require including a statement in the record of procurement proceedings of the 
grounds and circumstances on which the procuring entity relied in making the 
relevant decision. Under other provisions of article 11 (draft article 22), that part of 
the record of the procurement proceedings would be made available to the interested 
suppliers or contractors at any time; 

 (b) The choice of procurement method other than tendering. The 
Working Group may wish to consider whether the provisions of article 11 (1) (i) 
and (j) of the 1994 text (corresponding to revised draft article 22 (1) (j) and (l)) 
would alone be sufficient. They require including a statement in the record of 
procurement proceedings of the grounds and circumstances on which the procuring 
entity relied in making the relevant decision. Under other provisions of article 11, 
this part of the record of the procurement proceedings is to be made available to the 
interested suppliers or contractors at any time; 

 (c) The choice of direct as opposed to open solicitation. The Working 
Group may wish to consider whether the provisions of article 11 (1) (k) of the 1994 
text to the same effect (corresponding to revised draft article 22 (1) (j)) would alone 
be sufficient; 

 (d) Disqualification other than as a result of prequalification (article 6 of 
the 1994 text, corresponding to revised draft article 10). The Working Group may 
wish to consider whether the provisions of article 11 (1) (c) of the 1994 text 
(corresponding to revised draft article 22 (1) (d)) would alone be sufficient. They 
require that information relative to the qualifications, or lack thereof, of suppliers or 
contractors that submitted tenders be included in the record. Under other provisions 
of article 11, this part of the record is to be made available to the interested 
suppliers or contractors, upon their request, after the procurement proceedings are 
terminated. Disclosure of the information at an earlier stage would be possible only 
by court order;  

 (e) Return of the tender submitted after the deadline (article 30 (6), 
corresponding to revised draft article 29 (6)). The Working Group may also wish to 
consider that the procuring entity should be required to include the relevant 
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information in the record of procurement proceedings. No requirement exists in 
article 11 of the 1994 text; 

 (f) Rejection of tenders on the basis that they are non-responsive 
(article 34 (2) and (3) of the 1994 text, corresponding to revised draft article 32 (2) 
and (3)). The Working Group may wish to consider in addition whether 
article 11 (1) (e) of the 1994 text, corresponding to revised draft article 22 (1) (f), 
indeed requires the procuring entity to include in the record information related to 
ascertainment of responsiveness of submissions. Article 11 (1) (e) of the 1994 text 
refers to a summary of the “evaluation and comparison” of submissions. The terms 
“evaluation and comparison” are used in article 34 (4) of the 1994 text 
(corresponding to revised draft article 32 (4)) only in the context of the tenders that 
have not been rejected. The title of article 34 of the 1994 text implies that the term 
“examination” refers to the ascertainment of responsiveness of tenders. The 
Working Group may wish therefore to consider explicitly requiring the record to 
include information on the ascertainment of responsiveness of submissions;  

 (g) In the selection procedure without negotiation (article 42 of the 1994 
text, corresponding to revised draft article 35 on two-envelope tendering). The 1994 
provisions do not require notifying suppliers or contractors that have been excluded 
from further participation in the procurement because they failed to attain a rating at 
or above the relevant threshold. This is in contrast to article 44 (d) of the 1994 text 
(Selection procedure with consecutive negotiation; no corresponding provisions in 
the proposed revised Model Law), where the provision of a notification is required 
in similar situations. The Working Group may also wish to consider that the 
procuring entity should be required to include the relevant information in the record. 
No such requirement exists in article 11 of the 1994 Model Law; 

 (h) In request-for-proposals, competitive negotiations and request-for-
quotations proceedings (articles 48-50 of the 1994 text; corresponding provisions 
on request for quotations are in revised draft article 36; no corresponding provisions 
for request for proposals and competitive negotiations are in the current proposed 
revised Model Law). The Working Group may wish to consider that the regulation 
of these methods would be strengthened in the revised Model Law by the 
application of the provisions on acceptance of the successful submission, including 
a standstill period, to them; 

 (i) Review by the procuring entity (articles 53 and 56 of the 1994 text, 
corresponding to revised draft articles 57 and 60). Under article 56 (5) of the 1994 
text, for example, a decision on whether the complaint will be entertained, whether 
the procurement proceedings will be suspended or whether a suspension is to be 
extended, together with the grounds and circumstances therefor, must be included in 
the record but there are no notification requirements. The provisions were included 
in revised draft article 60 (3) for the Working Group’s consideration. The Working 
Group may wish to consider whether they will be sufficient;5 and 

__________________ 

 5  It should be noted that, unlike other similar situations, the requirement to include this 
information in the record is found only in articles 53 and 56 and not repeated in the article on 
the record of procurement proceedings itself. This is an inconsistency that the Working Group 
may wish to eliminate in the revised Model Law. 
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 (j) Proceedings (other than tendering) not resulting in a procurement 
contract. The Working Group may wish to consider whether the provisions of 
article 11 (1) (g) (corresponding to revised draft article 22 (1) (h)) would alone be 
sufficient. They require including in the record a statement that the proceedings did 
not result in a procurement contract and the grounds therefor. Under other 
provisions of article 11, this part of the record is to be made available to the 
interested suppliers or contractors, upon their request, after the procurement 
proceedings are concluded.  

42. The Working Group may also wish to consider including text in the revised 
Guide that would highlight the value of two-way debriefing in appropriate cases, for 
both procuring entities and suppliers or contractors (as is provided for in some 
jurisdictions). The Guide might also highlight concerns expressed by the drafters of 
the 1994 Model Law that, depending on a stage of the procurement proceedings, 
extensive debriefing requirements might be cumbersome for the procuring entity, 
particularly in traditional rather than electronic procurement. The requirements of 
effective debriefing should however always be considered in conjunction with the 
right of suppliers or contractors concerned to seek review of the procuring entity’s 
decisions under the strengthened provisions of the revised Model Law. 

43. In this context, the Working Group may also wish to consider including in the 
revised Model Law provisions on the timing of notifications. For example, some 
provisions of the proposed revised Model Law already require that (intended) 
decisions of the procuring entity should be promptly communicated to suppliers or 
contractors concerned. The Working Group may wish to consider on a case-by-case 
basis whether it would be appropriate to require in all cases that notices be given to 
affected supplier(s) or contractor(s) promptly after the decision has been made. The 
Working Group might also wish to consider including in the Guide a discussion of 
interaction of the time within which some of the notices are to be provided with the 
standstill period.  

 
 


