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e.g. ...have L* validiy *_7 agreed ...

Article III, 1st paragraph

E/CONF.26/1.17 (Netherlands redvaft)

"To obtain the recognition and enforcement mentioned in the preceding
article, 1t will be necessary thet the parties ncmed in the award have
validly egreed in writing, either by a special agreement or by an arbitral
cleuse in a contract, to settle their differences by meens of arbitration."

E/2704 (Committee draft)

"Do obtain the recognition and enforcement mentiosed in the preceding
article, it will be neczssary:

(a) Thet the parties ramed in the awerd have / * validly * 7
agreed in writing, either by & speciel egreement or by an arbitral clause
in a contract, to settle their differences by means of arbitration;"

E/CONF.26/1..8 (Swedish amenduent)

"To obtain the recognition ard enforcement mentioned in the preceding
article, it is necessary:

(a) That the award shall have been made g_ursuant to a special arbitral
agreement or to an arbitral clause | waich :I.s velid under the lav_applicaeble

1o it and Which has been drawn up in writing ’Fy_ the parties nemed in the
award' .
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LA ORI, 22 [Onthed Kongdon omecdsent)

"P'o obtain the recognition and enforcement mentioned in the
preceding article, it is necessary:

{») "hnt the award shal) lirve boen made puranent to s valid

e it e r-Te et iy

[X xyu 1al *_j el Lo rrn_\trute iil_a qpeoii ied or determinable

e — . e Sn s

a; 1ermm L. or o nn orbihal cl'man Z—* in a coutruct *_7 which 19 _valid
\mdt‘r 111(* iaw m).)licnb e 10__1_ and. which has been drawn up in wzl‘rm{r by
the Jo tize nopad {n tie uvard opecifylng tie territory or making clenr
provig’on 10*' tae _choice of teyw!tory ir which the arhitratioi 1s %o

1_(_ Re 1)1 n_‘_'
E/CONF.26/L.%1 (Isreell omendment)

Proposec the delotion of thils provielon.
%/CONF.26/L.34 (amendment by Fedarul Republic of Germany)

Propoges the deletion of this provicicn.

Article 177, se~ond pnragrsvh

E/CONF.26/L.17 (Netherlands redraft)

"Apgreement in writing shall be held to include exchange of letters
or telexrans."

E/2704k (Committce draft)
Does not contaoin such & provieicn.

Note: Amendments relating to the draft of Article III (b) as contained in
E/270% are referred to under Article IV (f) below.

Article 1V, Preamble

E/CONF.26/L.17 (Netherlands redreft)
"Reeognition and enforcement of the award may cnly te refused if" ...
E/270k (Commitiee draft)
"Without prejudice to the provisions of article ITI, recognition
and enforcenent of the award may oniy be refused if the competent

authority in the country where recoghition or enforcement is soy _glxt
is satisfied:™
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E/CONF,26/L.16 (Pakistan amcndment)

"iithout prejudice to the provisions of article III, recognition and
enforcoment of e award may / + only ¥/ be refused if the competent
euthori*y in the country where recognitior or enforcement is sought is
sedtistied:"

E/CCNF.26/L.%4 (German emendment)

Note: This amendment propesed to divide the matters dealt with in article IV
of the Netherlands redraft (subject to modifications) im two articles.
Article IV of the Gerumen emendment relates to the subjects dealt with in
pert in paragraphs (a), (@) (legal incepacity) and (2) of the Netherlands
redreft {peragraphs (c), (d) and (h) of the draft article IV contained

in Ef2704) and has the following presuble:

"Recognition and enforzement of the award [ * may only * 7 shall
be refueed if the ceompetent ruthority in the country vhere the award is
relied upon ic satisfiecd:”

Article V of the Coyman amendwent relates to the subjects dealt with iIn
part in parvagraphs (c), (8) (lack of notice) and (£) (annulment) of the
Netherlends draft (paragrephs (b), (e) and (g) of the draft of article IV
conteined in F/27CH) and has the following preaubles:

"Recognition and enforcement of the award /[ * may only * 7 shall
be refused at the request of the party agsinst vhom it is invoked if
that party furnishes prcof:”

Article IV, sub-paragreph (a)

E/CONF.26/L.17 (Netherlands redraft)

“(a) the perties have not validly agreed in writing to submit to arbitration
the matters dealt with in the award.

. If part of the award deals with metters beyond the scope of the submission
to arbitrate, that part of the award which containg decisions on matters submitted
to arbitration may be recognized and enforced, provided this part can be

separated from the part relating to the matters not submitted.”
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E/270k (Committee draft)

[ Article 1V (d)_7
"That the award deals with a difference not contemplated by or mot

o man e ame G - - v v e e e me gme

falling within the_terms of the submission to arbitration, or that_it

o - e v mE Wm e e ety owm

contains_decisions_on matters beyond the_ scope of the subnission to

— e - - e - e o - o a

arbitration, prov:.de& that if the decisions on matters submitted to

P e ) —— e G e e

arbitration can be sg‘pamt»d from those not so_submitted, il That_; _pz.rt of_

- — - a a G o e wm gee e

The avard which contains decisi onn on matters submitted to “arbitration

- g - - — - . ww e W e - —— e Aee s wmi e e -

E/CONF.26/L.51 (Israeli amendment)

"the party against whom the award is sought to be enforced has not
[ * in writing * / validly submitied to the arbitration in the course
or a3 8 result of vhich the award was mede ’ or_the subject matter of the

under the law of the State where the awerd is sougnt o be enforced.’
E/CONF.26/L.32 (French amendment)

"The parties have not validly egreed / * in writing * 7, in accordance
the applicable law, to submit to arbitration the matters dealt with in
the award. If part of the award deals wilh matters beyond the scope of
the submission to arbitrate, that part of the award which contains
decisions on matters submitted to arbitration may be recognized and
enforced, provided this part can be separated from the part relating
to the matters not submitted."

E/CONF.26/L.34 (German amendment)
[Articie v (b)_7

- "That_the sward deals with
not falling within_the_terms of 8101 A
it containg decision_ on matters_beyond the scope of the submission
arbitrati.on,

Artiqle IV, sub-paragraph g'b)
BE/CONF.26/L.17 (Netherlands redraft)

"(b) the subject matter of the award is not capabie of settlement
by erbitration under the law of the country in which the award is sought
to be relied upon,"

/co.
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E/270% (Committee draft)
"(a) that the subject matter of the award is not capsble of

settlement by arbitration under the law of the country in which the
awvard is sought to be relied upon;" ’

E/CONF.26/L.32 (French amendment)
Proposes the deletion of this provision
E/CONF.26/L.34 (Geruan amendment)

Does not contain such a provision in articles IV or V, but refers to the
substance of this provision in article V quaeter (_eee belov).

Article IV, sub.paragraeph (c)

E/CONF.26/L.17 (Netherlends redraft)

"(c) the composition of the arbitrel tribunel or the avbitral
procrdure was not in sccordeace with the written agrecment of the
porties or, failing such agreement with the applicable law,"

E/2704 (Committee draft)

"(g) that either the composition of the arbitrsl authority or the
arbitral procedure was not in accordance with the agreement of the
parties to the extent that such agreement was lawful in the country
vhere the arbitration took place, or, failing such agreewment betwecn
the parties,in this respect, was not in accordence with the .

Z* ‘applicable ﬂ law of the country where the arbitration took plece;”

E/CONF.26/L.15/Rev.1 (Jepenese smendment) i

"That either the composition of the erbitral authority or the
arbitral procedure was not in accordence with the agreement of the
parties or, failing such agrement between the ties in this respect,
wag not in accordance with the /¥ applicable %7 law of the country
vwhere the arbitration took place;"

E/CONF.26/L.32 (French amendment)

"{¢) the composition of the arbitral tribunel or the srbitral
procedure was. not. in accordance with tlie agrement of the parties, or,
failing such agrement between the parties in this respect with the
L % applicable f7 lew of the country vhere the arbitration took place.”
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E/CONF.26/L.34 (Germen amendment)
"That the composition of the arbitral authority or the arbitral
procedure was not in accordance with the agreement of the perties or,

falling such egreement between the parties in this re.spect, was not
in accordence with the applicable law."

Article 1Y, sub-paracrarh (d)

E/CONF.26/L.17 (Netherlsnde anendment)

"(d) the party against whom the avard is invoked was not given
notice of the appolintment of the arbitrator or of the arbitration
proccedings in sulficieut time to emeble him to present his casge or,
being under legal incaepacity, was nos properly represented,"

B/27c4 (Committec draft)

"(b) that the party against whom the award is invoked was not given
notice of the appointment of ti.e arbitrator or of the arbitration
p*ocﬂodincs in due forin cr-in sufficient time to eneble him to present
his chse: or

“(ec) that the party against whcm the awerd is invoked being under
a lenel incapacity, was not properly represented;"

E/CONF.20,/L.34 (Germen amendment)
[hrticle WV (a) 7

"That the party against wham the sward is invoked being under a
legal incepacity, wag nct properly represented;"

Note: 1In such instances, rzcognition and enforceuent of the award shall be
refused if the competent euthority in the country vhere the award is rel:l.ed
upon is satisfied of the circumstence.

[Article v (a.)_]'

"Thet he was not given notice of the appointment of the arbitrator or
of the arbitration proceedings in due form or in sufficient time to
enable him to present his case;

Note: In such instances, reéognition and enforcement of 4the evard shall

be Tefuced at the request of the party against vhom it :I.s :I.nvoked if that
party furnishes proof of this circumata.uce.
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Article IV, sub-paragraph (e)

E/CONF,26/L.17 (Netherlands redraft)

"(e) The award would have the effect of compellirg the parties to act in
a menner contrary to public policy in the country of enforceinent”.

E/270h (Cormittec draft)

"(h) That the recognition or enforcement of the award, or the sa‘b.ject
matter the’feof‘ would l*ha.ve vhe effect of compelling the pa:ties o act ino
& manner contr rary to¥, be clearly incompatible with public policy or with
fundamental principle€s of law (ordre pablic) of the country vhere the award
is sought to be relied upon."

E/CONF,25/L.15/Rev.1 (Japenese amendment)

"That the recognition or enforcement of the award would Ehave the effect
.of compelling the parties to act in & menner contrary toﬂ be clearly
incomratibJ.e with public policy or the fundamentel principles of the law
iordre nublit) of the country in which the award is sougnt to be reiied upon.

E/CONI- 20/1.51 (Israeli omendment)

"‘I‘he enforcement of or compliance with the award would involve the
violatior of any law of the State where enforcement is sought or be Zvrhave the
effact of compelling the parties to act in a ma.nnerf] contrary to .i.ts public
policy." .

E/CONF.26/L. 34 (Germen amendment)

"(e¢) That the recognition or enforcement of the award would [¥asve the
effect of compelling the parties 1o &ct in & manner contrary toﬂ be
incompatible with public policy of the State in vhich the award is . sought to
be relied upon.”

E/CONF.26/L.35 (Yugoslav amendment)

"Thet the recognition or enforcement of the award, or the subjlect matter
thereof, would [¥have the effect of compelling the parties to act in a manner
‘contrary toj"] be clearly incompatible with public policy of the country where
the award i8 sought to be relied upon,"

Article IV, sub-paregreph (£)

E/CONF.26/L.17 (Netherlands redraft)

"(£) The award hes been annulled in the country in which it was made or
has not become final in the sense that it is still open to ordinary means of
recourse”,

Y R
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E/270k (Committee draft) »
[Article IV (e) - ground for refusal of enforcement_/

"That the award the recognition or enforcement o:‘;’ vhich is sought,
has beeu annulled in the country in which it was made .

[ Article IIL (b) = positive condition for granting enforcement_]

"Ihat, in_the country where the award was made, the award has
becoc final /#in the sense that it is (not) open to ordincry meons
of recourse ¥ / and overative and, in particular, that 11;5 enforcemes’
- has not been suspended.” ~

E/CONF.26/7 (Polish amendmert) and E/CONF.26/5L.25 (Austrian amendment)
[Article v (e) - ground for refusal_/

"That the eward the recognition and enforcement of which is sought,
hag been anmulled in the country in which it was made;

[Articre III (b) - positive condition_/
"Thet, in the couniry where the award was made , the award has become
final /™ in the sense tiat it 1is (not) open to ordinary means of
recourse *_/ and operative."
E/CONF.26/1.8 (Swedish amendment)
[Article IV (e) - ground for refusal 7
. "'Ihat the avard has been annulled in the country in which it was made;"

[Article 11z (b) - positive condition_ 7

Same as E/2704.
E/CONF.26/L.16 (Pakistani amendment)
[ Article IV (e) - ground for refusal_/

Same as E/2704.
[ Article III (b) = positive condition_ 7

"That, in the country wherc the award was made, the award has become
complete, final /™* in the sense that it is (not) open to ordinary meens

of recourse ¥ 7, and oggrative and, in particular, that its enforcement
has not been suspended.

/t..
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E/CONF.26/L.15/Rev.l (Japanese amendment)
" "e) That_either the period for appeal or_other appellste remedy

— o ool

grgsg_r_:l;hg_d_fgr_bx law of.‘ the countrv vhere the evard was mads, or a pﬁriod
Of two months after the receipt of the award by the rerty aga:i.nst whom the
averd is invoked, whichever expires first, has not elapsed, or That lepal
procecdings for appellste measures wnder the law of the country vhere the
avard was made have veen filed ageinst the awerd prior to tue exriration of
the aforesaid periods, or tbat tne award nes been annulled or its enfo.cement
has veen, on grounds other ihen procedural irregulazities, s Sisponded in the

country vhere the award vas mede.’

E/CONF.26/L.22 and L.24 (United Kingdom cmendments)
[Article III (b) - positive condition_7

"That in the territory where the averd was made /% (1t) has (not) been
annulled * 7 its enforcement has not been suspended"

[New paragraph to Article IV « positive condition_/

"An award shall te deemed recognizeble and enforceable for the purpose
of Article IIX if at the expiration of sixty days after it has been given or,
in the case of apmeal, after it has been duly nouif.ed, no further steps
have been taken to upset or appeal against the avard."

E/CONF.26/1..30 (Swiss emendment)

“The award has been annuled or /¥ has not become final in the sense
that it is still open to ordinary means of recourse ¥ 7 its execution has

not_been suspended in the country in which it was made "
E/CONF.26/L.34 (German amendment)
[Article V (b) = grounds for refusal to be invoked and proven by defendant ]

"That the award the recognition and enforcement of which is sought, has
been annulled in /% the country in which it was made * 7 accordance with
the applicable law /* or has not become final in the sense that it 1s still
open to ordinary means of recourse ¥*

Note: Under Article V bis of the German amendment, if the party ageinst whom
the avard is invoked furnishes proof that he has appiied for ordinary
reans of recourse against the awara (Or for apnulment of the award in
accordance. with the applicable 1aw), the comggtent authoritz of the
State in which an award is relled upon shall have the power to postrone

or stay its decision on a elaim for recognition and enforcement of the

award .

E/CONF.26/L.55 (Yugosla.v amendment)

"That the award is not £inal /7 in the sense that it is still open to
ordinary means of recourse % 7 or has not become operative, either because
it has been snnulled or because its enforcerent has been suspended in the
country in vhich it was made.

[ooe
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Proposed additions to Article IV

E/CONF.26/L.8 und Corr.l (Swedlsh amendment)

“The circumetances mentioned in article IV, paragraphs (o), (e}, (e) and
(g) [Text contained in B/270k, corrcsponding to paragraphs (a), (£) ond (c) of
the Netherlonds redraft “n E/CONF.2G/L.17/ shall not bar the recognition or
enforcemert of tn sward unless the party agaiast whom the awerd is made refers
to them or makes an objection basced on them."

E/CONF,26/1.. 33 (Ttalian amendment)

[ edditional ground for retusal_/
"The arbitral avard is incompatible with e Judgement rendered between the sanme
parties and on the same subject in the territory of the State where the

arbitral award is sought to be reiied apon,"

Article V, paregraph 1

E/CONF.26/L.17 (Netherlonds redraft)

"1, The party claiming the recognition of an award or its enforcement must
supply:

(a) the originsl award or a duly autheniicated copy thereof;

(b) the original written apgreement to arbitrate or a duly authenticated
copy thereof; '

A duly certified translation of these documents into the official
language of the country where the awerd is sought to be relied upon may oe
required."”

~ E/2704 (Committee draft)
The party claiming the recognition of an award or its enforcement must supply:

(a) the original award ﬁ and written agreement to arbitrate f] cr o duly
authenticated copy thercof;

(b) Documentary or other evidence td preve that the conditions laid down
in articles I and III have been fulfilled,

A duly certified translation of the award and of the other documents
mentioned in this article into an official language of the country wiere the
avard is sought to be relied upon may be required,

[oos
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E/CONF.26/L.51 (Israeli amendment)

"The party claiming the recognition of an award or its enforcement
must supply the original award [ * and written apgreement to arbitrate ¥
or a duly authenticated copy thereof. A duly certified translation
of these documents into the official language of the country vhere the
awvard is cought to be relied upon pay be required."

E/CONF.2C/L.3" (German amendment)
[Article V ter /
The party claiming the recognition or enforcement of an award must supply:

(a) The original award /™% end written agreement to erbitrate *Jora
duly authenticatcd copy thereof;

(v) Dorur-ntary or other evidence to prove that the awerd is based on an
arbitral agrcement.

If the clair for recognition or enforcement is not made in the official

language cf the State in whirh the award is relied upon, the party claiminz

recognition or enforcement of the tward shall produce [' * may be required *_7
a trapnslation in the language of the claim and of the other evidence referred
to. The translation shall be duly certified by a sworn translator of tlhe

State whose law is appliceble to the award or of the State in which the award
is relied upon or by a diplomatic or consular agent of one of the two States.

Article V, paragraph 2,

-E/CONF.26/1.17 (Netherlands redraft) -
"The party seeking recognition or enforcement of the award shall
be deemed to have proved prima facie the existence of the award
and of the agreement to arbitrate on which it was based by the
supply of the documents mentioned under para. 1."
E/2704 (Coumittee draft)

Does not contein such & provision.

Leee
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E/CONF.26/1..31 (Israeli amenduent)

"The party secking ‘recognition or enforcement of the award
shall have deemed to have proved prima facie the existence
of the award ['F and of the agreement to arbitrate on which it
vas baseﬁ % 7 7 by the supply of the documents mentioned under
para. l.

Article V, pararraph 3
E/CONF.2C/iL.17 (letherlands redraft)

"Phe party contesting the recognition cr the enforcement of the
award shall prove the facts or circumstances which give rise to the
‘application of one or more of the grounds for refusal mentioned
in Article IV, unless the competent authority in the country where
recegnition of enforcement is sought is satisfied, after ex officic
investigation, of the presence of such facis or circumstances.

E/2704 (Committce dralt)
Does not contain such provision.
E/CONF.26/T..34% (German amenduent)

Note: In accordsnce with the preamble to article V of this amepdment, the party
against vhom the award is invcked has the burden to furnish the proof of the
existence of the grounds for refusal of enforcement referred to in paragraph (b),
(e) and (z) of article IV as drafted by the ECOSOC Courmittee (E/2704). 1In
accordance with Article V bis of the Germsn amendment, the party against whom
the award is invoked has also the burden of furnishing the proof that he has
applied for ordinary means of recourse against the award and for annulment of
the award.

Proposed additions to Article V

E/CONF,26/L.34 (German amendment)

Article V quater

Whep an award has been declared operative by the competent
authority of one of the Contracting States, it shall become subject
to enforcement in any of the said States. -

Enforcement shall, however, be refused if the award 1s
incompatible with public policy in the State in which enforcement
is relied upon or if the award has been wade in a matter which
under the law of the State is not subject to arbitration.

[eoo
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Article V quinter

The foregoing provisions shall apply mutatis mutandis to
settlements arrived at before an arbitral authority for the: termination
of pending proceedings.

[eoo
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