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-

1. Purpuant to resolution 570 (XIX) adopted by the Economic and Social Council
on 20 May 1955, the Secretary-General transmitted to the Governments of States
Menbers and non-Members of the United Nations the Report of the Coummittee on

- the Enforcement of Internationsl Arbitral Awardsy and the draft Convention on
the Recognition and Enforcement of.Foreign Arbitreal Awards annexed thereto.

Tne Secretary-General asked Governments for their comments with respect to the
text of the draft Convention, and the desirability of convening a conference to
conclude a convention on that subject, and also inguired whether they would be

prepared to participate in such a conference.

2. Furthermore, the Secretary-General, purs‘uant to the same resolution,
transmitted the draft Convention and the Report of the Committee to the
International Chamber of Commerce and to twehty non-governmental organizations
in consultative status considered to be interested in international ccumercial
arbitration for their comments, and to the International Institute for the
Unification of Private Law, for its information. : E
3., Ccmments on the draft Convention have been received frcm fifteen Governments :

and four non-governmental organizations, as follows:

Governments: Austria, Belgium, Brazil, China, Denmark, France, Federal
Republic of Germany, India, Japan, Republic of Korea, Lebanon, Mexico,
Philippines, Switzerland, Union of Soviet Socialist Republics.

1/ Official Records of the Economic and Social Council, nineteenth session,  — —— -
Annexes, agenda item 1k, document E/2704 and Corr.l.

56-02749
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Non-governmental organizétions: International Chember of Commerce,
International Law Association, Société Belge dtEiudes et 4'Expansion and
Society of Comparative Legislation,

L., The comments frcm Governments are contained in Annex I, and the comments
from non-governmental organizations in Annex IT hereto,. ‘

5. The following Governments have expressed themselves in favour of convening
a conference to conclude a convention and have indicated that they are prepared
to participate in such a conference: Ausiria, Belgium, Federal Republic of
Germany, India, Israel, Japan, Switzerland, Union of Soviet Socialist Republics.
The Governments of Brazil, Ceylon, France, Denmark and the Philippines have
stated that, if it is decided to convene a conference, they are prepared to
participate in it, The Govermment of the Republic of Korea, while being
favourable to convening a conference, has reserved its reply to a later time

on whether it would participate. The Governments of China and Mexico have
subuitted comments on the draft Convention, without expressing any view
regarding the desiraetility of convening a conference, or their participation.
6. The Government of Lebanon, while approving the draft Convention, has
expressed the view thé‘a it is not in favour of convening a conference to adopt
the Convention, because each State can study separately the draft Convention and
accede to it if it so desires. The Governments of Canada, Union of South Africa
and United States of America have not submitted comments on the draft Convention,
and,have stated that they would not expect to participate in a conference should

such a conference be convened.
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ANNEX I

Comments by Governments
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GENERAL OBTERVATIONS
Augtria

“Unfortunately, the draft dces not introduce any standardized international
reform of the wrbitration system, for it containe frequent references to the
legislation of particular States (see for instance article IV (a) and (g), and
other provisions). Neither does it contain uniform international ruleg covering
conflicts of law; instead, these conflicts will be governed by the rules
applicable under the law of the State in which the doubt concerning the law to
be applied is of pzlactical significance.

"We therefore wish to draw attention to the urgent need to standardize the
rules governing arbitral procedure and to request that, in the liéht of the
preliminary work, a draft should be prepared which would standardize these
rules. In this connexion, we wish to refer to the Atii del Convegno

Internazionale per la riforma delltarbitrato (Proceedings of the International
Meeting on Arbitration Reform), Milan, 1955.
"With a view to an early settlement of at least part of this problem, it

1ould be desirable to prepare a further convention dealing with these questions.”

Dermark

"The Danish authorities have no ocbjection to present regarding the draft
coivention adopted during the Econcmic and Social Councilts nineteenth session
concerning the Enforcement of International Arbitral Awards.

"Pursuant to Danish Law arbitral avards are not directly exigible , and
the following reservation must, therefore, be made:

"In pursuance of Danish Law, arbitral awards rendered by an arbitral
tribunal are not directly exigible; tc enforce an award it will be necessary in
each case to take ordinary legal steps. In the course of the proceedings,
however, the arbitral award will generally be accepted by the courts without

further investipation ag the basis for the judmment of the case."
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Federal Republic of Germany

"The draft Convention is an improvemeut on the Geneva Convention on the
Execution of Foreign Arbitral Awards in that it is designed to facilitate
further the recognition and enforcement of foreign arbitral awards.

"In article I, paragraph 1, the conditions laid down in article 1, first
paragraph, of' the Geneva Convention concerning the field of application of the
Convention no longer sppear. Under the draft Convention it would suffice v
(subject to certain provisos) if the avard was made in the territory of another -
State. There is gome doubt whether this provides a sufficiently clear and
definite basis for recognitic;n and enforcement. The Convention is intended to
relagte to the recogrition and enforcement nf such arbitral awards as are not ]
regarded as dcmestic by the courts of the State in vhose territory they are B
relied upon. The best way to ensure that even arbitral awards which cannot be = .,

regarded as domestic are recognized and enforced would be for the Coatracting

States to undertake to incorporate provisions analogous to those contained in

the Convention in their municipal law as a whole. This would mean that a

uniform law would come into existence concerning the recognition and enforcement:
of arbitral awards the benefit of which would extend not merely to arbitral

avards made in a Contracting State but, generally, to all arbitral awards not

regarded as domestic under the lex firi. Possibly, the idea of such a uniform

lav is the thought underlying article I, paragraph 1, inasmuch as it contemplates

that henceforth the relationship with a Contracting State is to be irrelevant

for the purpose of determining the nature of an arbitral award. An obligation

at international law to recognize and enforce any arbitral award whatsoever

made ocutside the territory of a Contracting State would transcend the scope of

a typical multi-lateral convention, for the convention would then also operate

in favour of States vhich are not parties thereto. The technically correct

procedure, therefore, would be to unify the muniéipal legislafion on the subject -
by means of a uniform law. .

' "If, however, this ccurse should not be adopted then a definite criterion

will have to be found for determining what arbitral ewards are to be covered
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by the Convention. Arbitrel cvaris which the lex fcri regards as damestic would
certainly not be covered; hence the Ccavention will apply only to arbitral avards
vhich under the lex fori camnol be regarded as domestic. Consequently, if an
obligation at international lay is entered into, the benelfit of the cbligation
would extend solely to a specified category of arbitral awards. For the
purpose of determining whet arbitral avards are to qualify for the bvenefit the
criterion cannot presumably be the place vhere the award was made. Admittedly,
the seat of the arbitral tribunal may - but is not inevitably bcund to -
inflnence the nature of the award. The following hypothetical case is an
illustration:

Two nationals of State X, vho are domiciled in Contracting

States Y and Z respectively, agree upon an arbitral tribunal

having its seat in State Y. The procedure is to be in accordance

with the municipal law of State X. The arbitral award made in

State Y will be regarded, under the lex fori of State X, as a

domestic award even though made abroad. The grounds on which

State X treats the arbitral award as dcmestic are to be found

‘in the application of the rules of procedure of State X.

"Phe nature of the arbitral award is determined by reference to the rules
of procedure which are applicable, in toto or else as subsidiary rules, to the
awvard. There is no such thing as an arbitral procedure that is ccmpletely
divorced frem some municipal procedural law. Indeed, there must bé some
relat‘;onship between the arbitral procedure, which may of ccurse be subordinated
to the autonomous will of the parties, and a dcmestic system of procedure, if
only so that national courts should be able to act, should the need arise,
for example in the appointment of substitute arbitrators or the examination
of witnesses, )

"If the rulee of procedure are the criterion, then those arbitral avards
vhich are regarded as domestic awards in another Contracting State may be
favoured. The consequence would be, for the Contracting States, an obligation
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at international law binding every Contracting State to recognize und enforce
‘an arbitral award which, under the law of ancther Contracting State, is to b
reparded as a dcmestic award.

"consideration should also be given to the idez of extending the scope ol
the Convenbion to cover, in addition to awards, settlements reached befcre
arbitral tribunals. At the time when the Genova Cenvention was drafted it was
decided not to include provisions relating to such settlements; the absence of
such a provision hag often proved a regrettable cmission in practice. It ag

proper, therefore, to supgest that this gap should now be closed.”

") rtds Geemed qeceseary bl the reletdooship betweer. the prop cad
Conyertd n ard the Copventick f 1927 e clarifed, viz.: vhelrery rev
Cunventicn is to take the place of that of 1927, or it is to beeccme a separate
and independent convention. Should the latter be the case , the nev convextion
should meke clear the treatment between signatories to both conventions ~r a
signatory to one of the twvo conventions and that to the other.

¥2) The discussion raised at the time of the drafting of the Convention

; abcut the inclusion of a clause pertaining to the effect of arbitral agreewent
seems to call for the addition of a provision to govern the interrelaticns
between the Protocol of Arbitral Clause of 1923 and the new Conventicn in
respect to 1) sbove."

Lebanon ,
"The Lebanese Government expresses general approval of the draft Conventicn

adopted by the Ccrmittee on the Enforcement of International Arbitral Awards

on 15 March 1955."

Philippines

"Ihe Philippine Goverrment finds ne censtitutional or legal objecticne to

the said Draft Convention nor to Philippine accession thereto."
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Switzerland

General remarks
“This draft Convenéion will serve no useful purpose unless it represents a
marked advance over the Convention on the Execution of Foreign Arbitral Awards
of 26 September 1927. Such an advance is possible only to the extent that
international arbitral awards are made more independent of the law of the country
in which the arbitration takes place. Accordingly, it should be provided that '
the will of the parties prevails over the law and ‘that their will is the principal
basis of the validity of the arbitral award, the exceptional cases in vhich
enforcement of the award may be opposed being reduced to the strict minimum.
"The draft as a whole undoubtedly represents an advance over the 1927
Geneva Convention.
"The purpose of & new convention relating to arbitrations is not to
introduce all the desired improvements at once, but to achieve substantial
progress in scme directions &s soon as possible. It is therefore desirable
that a diplomatic conference to conclude a nev international convention on
the recognition and enforcement of foreign arbitral awards should be convened

at an early date.

Title of the Convention
"The draft of the International Chamber of Commerce (ICC) was entitled,

'Cenvention on the Enforcement of International Arbitral Awards'. The Ad Hoc
Committee set up by the United Nations Economic and Social. Council (ECOSOC)
nevertheless considered it necessary to include in its draft the phrase "foreign
arbitral awards”, taken from the 1927 Convention, on the grounds that the
expression "internetional arbitral avards" normally referred to arbitration
betveen States.

"It should be noted, however, that an arbitral award differs from a judicial

decisirn in that it does not acquire a national character by virtue of State

the cuteome of an agresment
between private perties and is shaped by that agreement. It is therefcre

permissible to speak of international awards. Moreover, there can be
international awards in private law as well as international awards in public law.
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"o remove doubt and to preserve the essential notion of internaticnal

avards, vhile taking into account the objection of the ECOSOC Commitiee, the
following title might be used:

"'Convention on the Recognition and Enforcement of International
Arbitral Awards in Private law'."

f
-
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ARTICL: I

s

fustria

"The term 'arbitral award' i¢ nct defined. Censcquently, it will depend
on the lav of the State in which it is i©» be enforced whether a particular
decision is te be reparded ac an arbitral award. Frcm the practical point of
viev, it is provably not necessory te define the term in the text of the
convention. Dlecisions of go-called arbitral tribunals which have compulsory
jurisdiction (e.g., in Austric, the arbitral tribunals concerned with the
social insurance scheme) do not fall within the scope of the convention.

"The convention should perhans be expanded to include arbitral settlements.

There would have to be an express provision to that effect; this would be in
keeping with Austrian practice (parsgraph 1, line 16 of the rules governing
the enforcement of jﬁdicial decisions). Because the opportunities for testing
the validity of decisions are adequate and the grounds for refusing enforcement
offer sufficient protection, there should be no objection to such & provision.

"le have no objection to the scope of application of the convention, as
specified in article I, paragraph 1, of the draft, although there are
considerations of international law and psychology making so wide & range
inadvisable, for example:

"(a) As it is worded, article I, paragraph 1, of the draft convention
applies also to cases in which the arbitral award was made in a State wiich is
not & Contracting State and the parties to the arbitration proceedings are not
"nationals of any Contracting State. Can ome seriously expect & State to bind
itself, in international law, to enforce decisions which are not (either by
reason of the place vhere the award was given or by reason of nationality or by
reagon of the residence or domicile of the parties in a Contracting State)
related to the one or other of the Contracting States?

"(b) 1If, say, the chamber of commerce of a certain State is & popular

choice as the seat of the arbitral trivunal thers is littlc inducement for that

State to accede to the convention, for, in its own territory, the arbitral

averds, being dcmestic, are enforced in any cese, whilst even if 1t is not
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itself & Party to the convention the awards of the arbitrel tribunal sitting
in that State's cheamber of ccmmerce are likewise enforced in States which are
Parties to the convention; and, lastly, that State may perhaps not be very
anxious to bind itself to enforce arbitral awards made abroad.

"It would be desirable, at the end of the paragraph, after the reference
to physical and legal persons, %o insert an express reference to trading
corporations. '

"Since the term 'legal persons' includes States, the draft convention
seems admittedly to cover arbitral wards mede in their favour or egainst them in
cases of disputes with subjects of private law. Nevertheless, it would be
desirable to provide expressly that the ¢onvention is also applicable in cases
in which corporate bodies under public law, and particularly Stetes, in their

capacity as entities having rights and duties under private law, have entered
into an arbitration convention for the purpose of the settlement of disputes.”

China

"The first pert of article I, paragraph 2, provides: ‘Any Contracting
State may, upon signing, ratifying or acceding to this Convention, declare that
it will apply the Convention only to the recognition and enforcement of arbitral
avards made in the territory of another Contracting State.' It follows from
this provision that any person receiving en arbitral avard in a Contracting
State may request recognition and enforcement, and this right is not limited
to the nationals of a Contracting State. The Chinese Government considers this
provision as too liberal, and is of the opinion that, on the basis of the
principle of international reciprocity, such & right should be restricted in
accordance with the spirit of article I of the 1927 Convention on the Execution
of Forelgn Arbitral Awards, which provides: 'An arbitrel award ..... shall be
recognized as binding and shall be enforced ..... provided that the said eward
hes been made in a territory of one of the High Contractii ; Parties to which the
present Convention applies, and betveen perscns who are subject to the
Jurisdiction of one of the High Contracting Parties.'"
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Japan

"The provision of the latter part of Article I, paragraph 2, is not
altogether necessary as viewed from the angles of the Convention of 1927 and of

Japanese domestic laws."

Lebunon

"Nevertheless, it [The Lebanese Government/ considers it necessary to
maintain the reservation conteined in article I, paragreph 2, to the effect that
the Convention will apply only to the recognition and enforcement of arbitral
avards made in the territory of another Contracting State and to disputes

arising out of contracts which are considered as commercial under national law."

YArticle I defines and limits the scope of application of the draft
Convention. The Mexican Govermment would be unable to accede to this instrument
without a proviso to the effect that it would be applied subject strictly to
reciprocity, like the Geneva Convention on the Execution of Foreign Arbitral
Avards of 26 September 1927, and .only in respect of awards given under compromis
vhich are regarded as commercial in Mexican law. In its report, the Ccmmittee
explains that in its view 'it would not be desirable to establish a striect N
Irequirement of reciprocity'. Nevertheless, article X, paragraph 2 of the draft
Convention stipulates that 'A Contracting State shall not be entitled to avail
itself of the present Convention against other Contracting States except to the
extent that it is bound by the Convention'. There would seem to be an
inconsistency between the Committee's statement and the provisions of the draft
Convention. If article X, paragraph 2 can be interpreted as recognizing the
prineiple of strict reciprocity, the Mexican Government would be satisfied on
that point.

"The Mexican Govermment further considers that it would be advisable to
include in the draft Convention the stipulation contained in the Geneva
Convention that the arbitral award must have been made in a dispute between

persons who are subject to the jurisdiction of one of the Contracting States.

The Mexican Government takes this view because hexican lav regards arbitral
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’
avards as acts which in themselves are private, since they are made pursuvant

to compromis concluded between private persons, and which become enforceable

only when the logic of the award is, in addition supported by the authority of a'\
judicial decision."

Switzerland =~

"The text proposed by the United Nations experts is broader in scope
than the ICC's text.

“In the first place - & feature which we welcome - it does not
automatically limit the application of the convention to commercial disputes
only. Since the different legal systems vary considerably in their idea of what
'commercial law' embraces, it is wise not to invite difficulties by restricting
the applicalion of the Convention to disputes arising out of .;elations governed
by commercial law. !

"In the second place, article I, paragraph 2, is so drafted as to enable
Stat- +to accede which might have been discouraged from ratifying the Convention
by the departure from the principle of reciprocity. '

"On the other hand, it is to be regretted that the text proposed by the ICC
defining the awards to which the Convention will apply was not adopted. The
phrase 'arbitral awards made in the territory of a State other than the State
in which such awards are relied upon' may well give rise to confusion. Ve
realize that the reference is to awards settling disputes which have arisen
between persons subject to the jurisdiction of different Stateé or which involve
relationships in lew that produce their effects in the territories of different-
States. But the text is not clear. For example, one inference that coyld be
dravn from the definition is that if a contract of sale mekes provision for the
appointment of an arbitral tribunal in the buyer's country, then the seller -
under the draft convention - cannot obtain enforcement of the award in the
buyer's country; he could only do so if the arbitral tribunel met in his own
country or in a third State.

"Jo consequently suggest that the idea coniained in the TCC draft should be .
introduced into the text proposed by the United Nations experts and that
article I, paragraph 1, should be worded as follows:
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'Subject to paragraph 2 of this article, this Convention shall
apply to the recognition and enforcement both of arbitral awards made
abroad and of arbitral awards arising out of differences between parties
domiciled in the territories of different States.'"

Union of Soviet Socialist Republics
"In article I it should be specified that the term 'arbitral awards'

covers not only avards made by arbitral tribunals set up to deal with specific
cases but also awards made by permanent arbitral authorities established under
the law of any Contracting State."

ARTICLE II

Federal Republic of Germany

"In article II it would be desirable to add a provision to the effect
that arbitral awards which are to Le recognized should be declared
enforceable according to the same procedure as that applied to domestic
arbitral awards. Such a provision would lay down the general rule that in
the proceedings in which awards are declared enforceable no differentiation
should Be made between domestic and other arbitral awards, for example, in
determining what authority is competent to declare a particular award

enforceable."

ARTICLE III

-

Austria
ad art., I1I (a):

"fle wish to point out that under Austrian law, a mere exchange of telegrams .

or subsequent confirmation of an oral agreement to arbitrate would not satisfy

the requirement that the arbitration agreement must be in writing.
"It may also be doubtful whether, under the legislation of some States,

an exchange of letters would fulfil the condition stipulating an agreement

in writing.
"Accordingly, the expression 'in writing' should (if it 1s intended to

carry this meaning) be more specifically defined as meaning that the condition
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it implies will also be deemed to be fulfilled for the purposes of.the
convention if there are two separate documents constituting an sgreement
(exchange of letters) and if an agreement concluded by word of mouth, by
telephone, by teletype or by telegraph is subsequently confirmed by both
parties in writing.

ad art, ITI (b):

The effect of article III (b), read in conjunction with article V (b), is
that the party claiming the recognition of an arbitrel award or its enforcement
must supply documentary evidence that the enforcement of the award has not been
suspended; in other words, that party would have to supply negative evidence, ,
wvhich could not be furnished as ofAthe time vhen the claim is made but, at best,

as of some date in the past, since some time must necessarily elepse hetween fhe
issuance of the corresponding confirmation by the arbitral tribunal or by the
authority with which the arbitral award was deposited, and the making of the
claim, particularly if a translation has to be prepared.

"The burden of the pronf that the enforcement of the arbitral sward has
been deferred in the country in which the award was mace - a fact which would in
law operate to suspend enforcement - would therefore rest on the unsuccessful
party in the arbitration proceedings. Consequently, the fact of suspension
should be mentioned in article IV as one of the grounds by reason of which
enforcement is to be refused, notwithstanding the fulfilment of the conditions
laid down in article III (see also comment on article IV (e)).

"This would make it unnccessary, at the stage at which an enforcement order
is made, to require ‘proof that the enforcement of the arbitral award has not
been suspended in the State in which the award was made. Iastly, the expression
'suspension of enforcement' should be defined more precisely, for it obviously
is not meant to include every postponement in the enforcement proceedings, but

only a suspension directly affecting the arbitral award itself."

Belgium I
"Article III (a): As the only form of an agreement to arbitrate is the 7
compromis or the arbitral clause, it would seem advisable for the sake of greater

clarity, to substitute the word 'ccmpromis', which has & precise meaning, for



B/eBe2

English
Arnex I
Fage 16

the words 'special agreement'. In any event, the adjective 'special' is
inoppropriate if it is intended to convey the meaning of 'separate', since a
compromis can properly form part of the text of another agreement.

"Furthermore, there is an element of risk if the arbitration agreement
simply refers to private rules of arbitral procedure. We believe that
article III should include a provision to the following effect:

'If the.parties intend to be governed by privéte rules of
arbitration, these rules must be reproduced in their entirety in the
body of the agreement or in an anmex thereto.’

"Article IIT (b):
"(1) The award must be final.
"This provision is ambiguous, for the word 'final' is open to different

interpretations. It should therefore be explained. It would be preferable to
revert to the more expiicit wording of the Geneva Convention, or at least to
state in the report that, in this respect, the draft is not intended to
derogate from the Geneva Convention, the word 'final' meaning 'not open to

opposition, appel or pourvoi en cassation (in the countries where such forms of

procedure exist)’.

"(2) In the country where it was made, the award must have become
operative and, in particular, its enforcement must not have been suspended.

"That is the principle laid down in the draft.

"The Geneva Convention dispenses with the formali@y of a prior enforcement

_.order (exequatur) in the country in which the avard was made; the draft
Convention should lay down the same rule in unambiguous terms.

"The draft contains contradictory provisions: if a prior enforcement order
ig required, then the provision of article IV (g) becomes superfluous. It is
hardly open to doubt, however, that an award vhich 'has become .... operative'
means nothing else than an award vhich is the subject of an enforcement order
aede by the presiden’ of a court of first ingtance (Code of Civil Procedure,
article 1020).

"Our objection would be met by the deletion of the word 'operative’.

"In any event, the question should be studied.®
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Brazil A

"The Brazilian Government accepts the present draft but it has a few remarks

and observations to make concerning certain articles, especially article III of
the present draft, to which it wishes to oifer an amendwent, to be added &as
paragraph {c), with the following text: ' 'é

'{c) that the awaerd has been ratified, in the country vwhere

it was made, by a competent judicial authority, and that it receive,

in the country where enforcement is sought, the sanction required

by local law.'

"The Brazilian Government will, however, be prepared to accept a
similar provision to be included ac a reservation in the draft convention instead
as an addition to article III.” . =

"The draft Convention, adopting the views of the International Chamber of
Commerce, has liberalized the conditions for the execution of arbitral awards by
national enforcement agencies so as to Tacilitate the enforcement of arbitral
avards. It has therefore eliminated or modified the restrictions imposed
by the 1927 Convention. However, the enforcement of arbitral awards has an
important bearing on the rights and interests of the parties concernmed.
Consequently, no excessive latitude should be allowed in the consideration of
the conditions to be met. Thus it is necessary to retain certain conditions
set forth in the 1927 Convention. For example, artiele I, paragreph 2 (a),
of the 1927 Convention lays down the condition that ‘the awvard has been mede -
in pursuance of a submission to arbitration vhich is valid under the law
applicable thereto!, ané article TI, paragraph 2, of the same Convention provides:
that 'if tle award has not covered all questions submitted to the arbitral
tribunal, the competent authority of the country where recognition or
enforcement of the avard is sought can, if it thinks fit, postpone such
recognition or enforcement or grant it subject to such guarantees as that .
authority may decide’'. In the draft Convention, neither article III (a) mor ..
article IV (d) bas inciuded the above-mentioned conditivns. Il is suggesbed o
that similar provisions should be added to the draft Convention." -
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Federal Republic of Germany

"Article IIT, clause (b) should stipulate only that the award must be final.
In procedure, however, this description has no significance except in the sense
that the awvard must possess a kind of formal legal validity (force of

res judicata); it camnot , as stated in the report of the Committee on the
Enforcement of International Arbitral Awards (E/27Ch, page 9, paragraph 33) mean
that the arbitral award must have settled all matters at issue between the
parties. The additional stipulation that the awvard must be ‘operative' may

prove misleading; it also appears redundant.” |

France

"It is stated in article III (a) of the draft that, to obtain the recognition
and enforcement of foreign arbitral awards, the parties must have agreed, in
writing, either by a special agreement or by an arbitral clause in a contract,

. to settle their differences by means of arbitration.

"Phis provision would seem to restrict considerably the scope and importance
of the Convention. It is a not unusual practice in international trade to
conclude an arbitration agreement by an exchanpe of letters or telegrams.

-

"It would therefore be better to stipulate simply that evidence in writing

is required vhich proves the will of the two parties to settle their differences

by means of arbitration."

Hexico
"The Hexican Covernment approves of the provisions in the draft i
,(articles III and IV) stipylating that the award must have become Tinal and ‘
6perative in the country in vhich it was made and that recognition and enf'orc_ement;

of the award may be refused if: :

"(a) the subject matter of the awaré. is not capable of settlement by
arbitration under the law of the country in vhich the award is sought to be i
relied upon; or ’ z

"(b) the recognition cr enforcement of the award, or the subject matter ‘
thereof, would be clearly incompatible with public policy or with fundamental I
principles of the law (ordre public) of the country in vhich the award is sgought
to be relied upon.” -
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" switzerland
"Article III (a): It is stated that the parties must have agreed to settle

ttheir' differences by means of arbitration; it would be better to replace the

possessive adjective 'their' by 'the' (followed by the noun in the singular), Tor
it ié obvious that when two or more parties insert an arbitral clause in a contract,
that clause can apply only to differences between the parties. Article III (a)

should therefore read:

'(a) That the parties named in the award have agreed in writiag,
either by a special agreement or by an arbitral clause in a contract, to
settle the difference by means of arbitration;?

"Article III (b): The draft prepared by the United Nations experts provides
that the arbitral award the recognition-and enforcement of which are sought must

have become final and operative. If the provision nweans that the award must have
not only the authority, but als> the binding force, of res judicata, then it goes
much too far and all the difficulties caused by article 1 (d) of the Geneva
Convention of 1927 will recur. Por if it is a condition that the award must have”
~ the binding force of res Jjudicata, then the time limits which have to elapse before
the enforcement of an award can be obtained will be extended considerably; the
consequence will‘ be that the procedure will be retarded, whereas, disputes occurring
in international trade should be set.'l;led as promptly as possible,

“tle therefore take the ‘view that the idea of the ICC should be accepted, in
other words, that the problem should be approached from the angle of aennulment.
Precautions should, of course, be taken lest an arbitral award that has been

contested but not yet annulied in the couptry in which it was made qualify for -
recognition in the country of enforcement. For this reason, allowance would have
{ to be made for the snspension of the arbitral awcrd.

"Furthermore, in some cases the applicant for enforcenent way find it
difficult to produce the positive proof required in the draft of the United Nations
experts. Ve would therefore prefer a provision requiring only megative proof, the
onus being on the party opposing enforcement. This shift of the burden of proof
seems all the more justified as in his suit for recognition and enforcement , the
applicant's task is in any,case hard emough, not least because suit is brought -
in the other party's court. ’

"We_therefore propose the following text for article III (b):

| not been annulled and thet ite enforcement has not been suspended.*'"

RSN

7'(‘0) That, in the country where the avard was made, the award hes o

e,
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ARTICLE IV

Austria
ad article IV (b):
"The wqrding is not quite clear. Is the text intended to mean that it will

be sufficient if on one single occasion a hearing vas granted? Or must the party
in question have had an opportunity to attend throughout the proceedings?

"presumsbly, the intention was to stipulate that the unsuccessful party in
the arbitration proceedings must have had an opportunity to present its case at
the proper time and also to reply to argument for the other sife and to the

evidence of wvitnesses.

ad article IV (e):
"In this clause the words 'or that its enrorcement has been suspended in the

said country' should be inserted ufter the word 'made'. Ci. comments
ad article IIT (b).

ad article IV (f): .
"Ihis provision seems to be ocpen to question, because it might furnish a

pretext for refusing enforcement. Every Judicial decision and also every arbitral
avard should be so phrased as to be capable of enforcement. This 1s a point to be
taken into account already in the proceedings. lhile it is true that if the

arbitral avard is not stated clearly it may be incapable of enforcement, there is

no need to say so specifically.

ad article IV (g):
"The provision should be vorded more clearly. The decisive authority es

regards the composition of the arbitral tribunal and the arbitral procedure should

be the agreement between the parties, provided-that this agreement was effective

under the law of the State in which the arbitral award was made.

“In the absence of such an agreement, the legislative provisions in force in
the State in vhich the award vas made should be decisive. The result, of course,
would be reliance on the local law relating to arbitral procedure; but this cannot
be avoided, and is but one more proor Of the snt nced tc ctandordize the rules
governing arbitral procedure.

"Not only a breach of the provisions relating to the composition (constitution

in the French text) of the arbitral tribunal, but also a breach of those relating
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to the place where the arbitration proceedings are held (e.g., if the arbitral "

tribunal should sit in a country other than that agreed upon) should constitute

grounds for refusing enforcement.

"If the provision were taken literally, even a #1isht and unimportant

departure from the agreement between the parties or, in the absence of such an
agreement, from the local law relating to arbitral procedure, would constitute a
ground for refusing enforcement. The consequence would be, however, that in many
cases the recoginition and enforcement of an arbitral avard would be frustrated
without just cause. The procedural violations referred to in paragraph (g) -should
“e specified more clearly, possibly by a formula providing that they render the

avard void or voidable, depending on the local lav.

ad article IV (h):
"It mipht be advisable to specify that unless the incompatibility exists by

a certain date enforcement camot be refused on the grounds of incompatibility wvith

public policy (ordre public). This is certainly the position if the arbitral award
or the subject matter thereol is incompatible with public policy both when the
arbitral avard is made and vhen it is sought to be relied upon (i.e., when its
recognition or enforcement is applied for); presumably, hovever, it is also the
position if the incompatibility existed only at the time when the avard was made
but not at the time when it was sought to be relied upon; and also il the
incompatibility, though non-existent at the time vhen the award was made, does
exist by the time of the application for enforcement."
Belpgium
ad article IV

1. Clauses (a) and (h)

"The first of these proviscions is included in the second.

"tle consider that the two texts should be merged into a single clause (a),
vhich might ve worded as follows:

t(a) That the subject matter of the awvard is not capable of settlement -
by arbitration under the law of the country in which the avard is sought
to be relied upon, or that the recognition or eniorcement oi the avard
would be clearly incompatible with public policy or with fundamental
principles of the lav (ordre public) of that country; or'
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o, (Clauses (b) and (c)
"Both these clauses are concerned vith the rights of the defence - in other

vords, they deal with the same subject. They should therefore be amalgamated as was

done in article 2 (b) of the Geneva Convention, in a single clause, reading as

followvs: -
'(b) That the party against vhom the award is invoked was not given

notice of the appointment of the arbitrator or of the arbitration proceedings
in due form or in sufficient time to emable him to present his case, or that
the said party, being under a legal incapacity, was not properly represented;

or'
"It might be useful to specify in the report that the words 'in due form or in

sufficient time' mean: 'in the manner and within the time limit prescribed by the

lay of the country in which the award vas made'.

%3, Clause (d)

"Under the second part of this provision decisions vhich fall within the terms
of the submission to arbitration may be separated from those which do not, provided
that they are not interdependent.

"his provision might prove extremely troublesome in practice and might give
rise to procedural difficulties (fer examplg , 1T the foreign judge should grant only
a partial enforcement order in respect of an arbitral avard that is the subject of
a comprehensive order in the country in vhich the avard was made).

"Je cannot but approve of the attitude of ;:he Belgian representative who
opposed the adoption of the provision in question.

-~_ "4, Clause (f) .
"The Belgian representative quite rightly objected to the inclusion of this

superfluous :lause."

China
See comments under article III.

- Federal Republic of Germany

"In article IV it does not seem necessary that clause (b) should include
sufficient notice of the appointment of the arbitrator as a ground for refusal of
recognition and enfs.cement. It 1s, in any case, customary to stipulate that

1% en arbitratcr 1s not eppointed in good time, *the right to designate an
arbitrator passes to a third party or else that one of the parties may apply to a
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national court. Hence the timely apnointment of the arbitrator cannot subsequentq.y
be of any significance in the recognition and enforcement of the arbitral award.

! “The further stipulation in clause (b) that notice must have been given in due

: form may lead to difficulties in practice, for it is not certain what criteria are

! to be applied in determining vhether 'due form!' has been observed. Therefore this v

clause, which did not figure in the corresmndmg provision of the Geneva
Convention (article 2 (b)), should be deleted.

"In addition at the dénd of clause (d) of the proviso which rcads: B
tprovided that if the decisions on matters submitted to arbitration cenm br . -

PR

separated from those not so submitted' arouses some misgivings. One consequence
. of the provigo would be a partial recognition and ‘enforcement of an awvara - a

‘ concept utterly foreign to international law. In practice, moreover, it would,
in conflict with the spirit of the Convention, open the door to & review as to
substance.

YArticle IV, clause (f) is likewise open to serious objections , for this
provision too, might introduce the possibility of a review as to substance, which
would be undesirable.

"Article IV, clause (g) represents an amplification of article I (c) of the
Geneva Convention in that it includes a reference to the actual arbitral procedure.

| The Geneva Convention was concerned only with the constitution of the arbitral

{ tribunal. There appears to be no reason to widen the scope of this provision, and
i the reference to arbitral procedure should therefore be deleted from clause (g).

i "Article IV, clauses (b), (e) and (g) are designed chiefly to protect the
Eparty against whom the award is invoked. Hence it appears unnecessary for the A
"authority concerned to ascertain vhether the. grounds for refusal provided by these

: clauses are present, and preferable to leave it to the party in question to decide
thether or not to invoke them. Not until a party invokes the one or other of

|these grounds should the court enquire vhether the objection is valid. It is
therefore advisable that an additional paregraph should be included on the lipes
of that contained in article IV, paragre n 2, of the International Chapber of [
iCcm:n:ua::'ce drart and already proposed by the Répresentative of Sveden
Kre}?ort , page 13)." - -z
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France

1"

"(3) Article IV (e) does not constitute an adequate safeguard, for
- enforcenent may be sought abroad before the award has been annulled in the
country in which it was made, Accordingly it should be provided that, if
judicial procecdings Tor the annulment of the award have been initiated, the
recognition or enforcement of the cward may be suspended until a final decision
has been given,

"(4) Article IV (&) might with advantage be redrafted.

"This provision states that the enforcement of the arbi%fal award may
be refused only if the arbitral procedure was not in accordance with the
agreement of the parties to the extent that such agreement was lawful in the
country wherc the arbitration took place, Taken literally, these words might

be argued to mean that if the procedure was not in accordance with the agreehent

. of the parties, in a case in which the apgreement was unlavful, enforcement carmct

be refused - an intcxpretaticn which is menifestly not in kecpirg with the
intention of the authors or with the object ¢f the Committee.”

Japan

"Article IV (f) is deemed dispensable. Aside from the fact that occurrence
of a case félling thereunder would be virtually improbable, it is feared that
such a clause will give ground for refusal of fulfilment of awards by a party

4o vhich a disadvantageous award has been adjudicated, with the result that the

“execution of awards will be unduly delayed.

"It is hoped that the nature of the 'Arbitral authority', article IV (g)
be defined clearly, ’

"Deletion of the terms 'subject matter thereof' in Article IV (h) is
advisable as they would occasion confusion in the interprctation of the same

clause."”

Mexico

See ccmments under Article III.
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Republic of Korea

"Mhe Convention provides thot recognition and enforcement of a foreign
arbitral award shall be accepted only in a case where the parties named in the
awvard have agreed upon in writing either by a special agreement or by an
arbitral clause in & contract. And in this regard, it is also stipulated that

without prejudice to this provision, this recognition and enforcement may be

; refused only if the competent authority in the country where such recognition
or enforcement is sought, is satisfied with conditions specified in Article IV

~ of the draft Convention.

"These stipulations are in themselves considered as appropriate; that is,
recognition and enforcement of a foreign arbitral award are based on the
agreement or contract between the parties and on the other hand, opportunities
to refuse such recognition or enforcement are also given slthough subject to
certain conditions. .

"However, attention is drawn to the possible fact phat a foreign arbitrator
may meke an unfair avard, despite such stipulations. In this case, indeed
under Article IV of the said draft Convention, recognition or enforcement of ,

this award may be refused, but such refusal of recognition or enforcement will
not be admitted to be acceptable unless the competent authority in the country
vhere this recognition or enforcement is sought, is satisfied with specified
conditions. And consequently there still remains some unfair award to be
recognized or enforced upon the parties under the proﬁxosed draft Convention,

"In view of these facts, in order to prevent an arbitrator from making
such unfair award, it is required to provide for stipulations governing foreign
arbitrator. The Government of the Republic of Korea, therefore, wishes to
advise to insert into the draft Convention arbitraetor clauses on procedure for
appointment of an arbitrator, on duty to be imposed upon the arbitrator and also

on disapproval of the arbitrator providing that if any arbitrator vho may
possibly make an unfair awerd is appointed such appointment may be refused.”

Switzerland
"As regards the grounds for refusing recognition and enforcement of the

—i

arbitral award, clause (f) is likely to be a fresh source of contention, for it;i;;;;
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would enable thé losing party to resor% to all kinds of delaying tactics and

manceuvres. The provision contained in clause (f) should therefore be deleted.

Another reason for the deletion is that clause (h) contains a proviso relating
to ordre public, so that what clause (f) was in essence meant to safeguard is

already covered; besides, if clause (f) is deleted, an unduly broad interpretation

will no longer be possible.

"Phe purpose of the provision contained in article IV (g) is to enable the
court of the country of enforcement to determine whether th~ 'agreement was
lawful in the country where the arbitration took place'. Such a provision would
enable the losing party to resort to further delaying tactics and the proceedings
might thus be protracted; furthermore, the weapon of annulment could then too
easily be brought into play. Indeed, under clause (g) as now drafted, the court
of the country of enforcement would have authority to annul an arbitral award,
on the ground that it was not in accordance with the law of the country vhere
the arbitration took place, even in a case in which the award would not
necessarily be null and void under that law itself, Such a possibility
certainly did not enter into the intentions of the authors of the draft. i
Clause (z) should therefore be amended to cover this aspect of the problem.”

Union of Soviet Socialist Republics i
"Article IV, sub-paragraph (f) should be deleted.
"In article IV, sub-paragraph (h), the words 'or the subject matter thereof!
chould be deleted." ' |

-~ |

ARTICLE V

Austria |
|

"See comments on article III (b)."

Federal Republic of Germany

"Under article V the only condition laid dowm with regard to copies of l
arbitral awards is that they should be duiy authenticated, Similarly, i
translations are reguired only to be duly certified. The Committee on the

Enforcement of International Arbitral Awards regards this rule as a considerable
\
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liberalization of the terms of article IV (1) and (2) of the Geneva Convention
(veport, page 14). It is doubtful, however, whether the provision will in fact .
produce the favoursble result expected; it seems much more likely to lead to
uncertainty. In the absence of more particular directions concerning the

precise conditions to be fulfilled by a 'duly authenticated copy' or a 'duly
certified translation', the court applied to will probably be guided by the

lex fori. Hitherto the rule has been that the award had to be duly authenticated .
taccording to the requirements of the law of the country in which it was made!
{article IV (1) of the Geneva Convention). It would probably be as well to

leave the Geneva formula unchanged, for there is greater affinity with the law

of the country in which the award was made than with the lex fori, With regard

to the certification of translations, however, it would be sufficient to specify,
unlike article IV (2) of the Geneva Convention, that such translation fmust be

certified correct by a sworn translator of one of the two States.”

ARTICLE VI

Austria

"In connexion with this article ome must consider what significance should

henceforth attach to the Geneva Protocol of 1923 and to the Geneva Convention of .

1927. In no circumstances should the new convention be retrograde in its effect.
"States Parties to the 1923 Protocol and the 1927 Convention which do not '
accede to the new convention should continue to be bound by these earlier

. instruments.

"On the other hand. ‘s between the States Parties to the Geneva Convention

which ratify or accede to the new convention, the latter should supersede the

former, and this should be stated expressly. It would lead to a confusion of

“the law if both conventious were to be in effect concurrently as between the

same States. In this comnexion, c¢f. article 29 of the Convention relating to
civil actions (The Hague, 1954) and article 27 of the Berne Convention for the
Protection of Literary and Artistic Works (Brussels, 1948), which expressly
regulate the extent of validity of the old and the new Conventions as between - -
States Parties to both.
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"“The provision might read as follows:
*As between States which have ratified it or acceded to it, this

Convention shall supersede the Geneva Protocol on Arbitration Clauses

of 24 September 1923 and the Geneve Convention on the Execution of

Forelgn Arbitral Awards of 26 September 1927.'"
Belgium

"In order to avoid possible controversy, the adoption of the draft
Convention should have the effect of terminating the 1927 Convention as between
the Contracting States.

"A proliferation of diplomatic conventions on the same subjects is bound
to give rise to difficulties of interpretation and application."

“"The first part of Article VI did not find a place in Article V of the
Geneva Convention of 1927 and was incorporated by the Committee in Article VI.
This provides that ‘the provisions of the present Convention shall not affect
the validity of multilateral or bilateral agreements concerning the recognition
and enforcement of Arbitral Awards entered into by the contracting States'. The
wording of this article is not free from ambiguity inaesmuch as it may be
interpreted to include the Geneva Convention of 1927 also as this Convention is;
a multilateral asgreement concerning the recognition and enforcement of Arbitral!
Awards. But the object of the proposed Convention 'is to establish a new
convention which while going further than the Gerneva Conveantion in facilitating
the ecforcement of foreign Arbitral Awards, would at the same time, maintain

generally recognized principles of justice and respect the Sovereign rights of
States'. This part of the article would therefore require modification with a !
view to clarifying the position.”

Switzerland |
"This article deals with bilateral or multilateral agreements concluded

by the States Parties to the Convention. Perhaps it should provide that such

instruments may be relied on in so far as they stipulate more liberal condition

governing the recognition and enforcement of internstiopal arbitral awards in

private law but canpot ve relied on if +hnv etipulate more stringent conditions
We do not think the text as drafted is sufficiently clear on this point."” !
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ARTICLE VII

Indis
“Clause 1 of article VII of the draft Corvention as worded is like}y to

exclude some important countries with vhich various members of the United Nations

have trade relations from becoming parties to the Convention. 1In view of the

growing world trade with these countries, it is not desirable to exclude them

from joining the Convention, It is the view of the Goverrment of India that a
Convention of this kind must be open to all countries. Since, as worded, ]
Clause 1 of Article VII is likely to prevent certain countries which do not fall -
in the three categories mentionel therein from becoming parties to the ;;
Convention, it is suggested that this article be modified by the addition of
the following, viz: '‘or any other State interested in becoming a party to the

Convention' at the end of the Clause,"

Union of SBoviet Socialist Republics :fg
"Article VII of the Draft Convention should be left as it appears in the -

Draft Convention prepared by the International Chamber of Ccmmerce (E/C.2/373):

i.e, the Convention should be opeh to the signature of all States. Article VIII,
paragraph 1, and articles XIV and XV of the Draft Convention should be amended

accordingly."”

ARTICLE VIII

Union of Soviet Socialist Republics

See comments under Article VII,

ARTICLE IX

Union of Soviet Socialist Republics
"Article IX of the Draft Convention should be deleted in its entirety and
article XII, paragraph 2, should be deleted accordingly."
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ARTICIE X ' ,

Japan
"article X, paragraph 2, is believed not necessarily essential,”

e

Union of Soviet Socialist Republics
"article X of the Draft Convention should be deleted in its entirety, and
in view of the deletion of this article and of article IX, article XIV,

sub-paragraph (c) should also be deleted.”
ARTICLE XII .

Switzerland
"Phis article specifies the time when the Convention wi.’ cease to be

applicable with respect to a Contracting State which has denounced it, However,
it contains no provision regarding the status of whatever enforcement proceedings
are pending at the time when the denunciation takes effect.,

"Je therefore propose the addition to Article XII of a provision to the

effect that the Convention shall continue to be applicable to arbitral awards

in respect of which enforcement proceedings have been instituted before.the

denunciation takes effect,"

Union of Soviet Socialist Republics

. See comments under Article IX.
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ARTICIE XIII

Japan ,>
"Disputes occurring among Member States in connexion with the application

or interpretation of the proposed Convention are desired to be finally settled
by the equitable judgement of third parties. It is accordingly deemed that the
inclusion of the reservation clause of Article XIII, paragraph 2, is unnecessary."

Lebanon ’
"The Lebanese Government is in favour of article XIII, paragraph 2, which
leaves States free to refuse to accept the jurisdiction of the International

Court of Justice."

Switzerland

"We welcome the introduction of a jurisdictionesl clause, We should, however,
prefer this provision to apply to all the States which ratify the Convention, and
not only to those which choose not to take advantage of the reservation provided.
Paragraph 2 of article XIIT might therefore be deleted."

Union of Soviet Socialist Republics
“Article XIII should be amended to read as follows:

*Any dispute which may have arisen between any two or more Contracting
States concerning the interpretation or application of this Ccnvention,
vwhich has not been settled by negotiation, shall, with the ccnsent of all
parties to the dispute, be referred to the International Court of Justice
for decision, unless they agree to another mode of settlement,*”

ARTICIE X1V

Union of Soviet Socialist Republics

See comments under article VII and article X.
H

ARTICLE XV

Union of Soviet Socialist Republics
See comments under article VII. o ’ /
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ANNEX IL
GENERAL OBSERVATIONS

International Chamber of Commerce

"itle of the Convention

The ICC's Preliminary Draft had as its title 'Convention on the Er{forcemenf
of International Arbitral Avards'. The ECOSCC Committee's draft was entitled
'Convention on the Recognition and Enforcement of Foreign Arbitral Awerds'.

For reasons which will be developed below in connexion with Article I of
the draft, the Commission considered that a title that was both broader and
simpler could be adopted with advantage. It would be as follows:

' Convention on the International Recognition and Enforcement of .
Arbitral Avards’." =

Société Belge d'Etudes et d'Expansion

“Tn examining the draft, we constantly bore in mind the practienl aim
pursied, as defined in paragraph 69 of the report:

) '40 further the formulation of a set of rules governing arbitration
rroceedings which might be adopted by the various countries of the world.!

"We reel, in fact, that in order to be useful in the broadest sense of
the word. the Convention should be acceptable to the largest possible number of
countries, even at the cost, in the case of some countries, of a voluntary

gsurrender of some of their prerogatives.

"One of the chief difficulties in the enforcement of foreign erbitral
avards is that, in order o be enforceable, the eward must be in conformity
with the will of the parties or, vhere they have failed to agree on the
procedure to be followed, the procedure must be in conformity with the law
of the country where the award wes made.

"t would therefore be desirable for the Economic and Social Council to
instruct the Ad Hoc Committie to draw up a convention laying down general rules....
of procedure to be observed in all arvitration proceéslings. The drafting of “&
a text should not present major difficulties and its adoption by States would
ipso fecto eliminate many of the procedural devices commonly resorted to for the
purpose of resisting applications for an enforcement order." '
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Society of Comparative legislation

Title of the Ccnventicn

"Instead of replacing the phrase ‘'international arbitral awards' by
‘foreign arbitrel awards', it would be preferable to add to it the words
'in private law'. This addition would eliminate any possibility of
confusion with 'arbitration in public international law', while, by )
maintaining the adjective 'international’, stress would be laid on the
objective of the international economic circles represented by the International
Chamber of Commerce - which initiated the 1927 Genevo Convention even as it
initiated the draft under consideration - namely, to facilitate the enforcement
of arbitral awards of an international nature cnd, more specifically, of an
international commercial nature.

"fhe title proposed by the ICC, though narrower in scope, had the advantage
of gvoiding the difficulties which foreign arbitral awards in civil disputes
woy present. Because the title 'foreign arbitral awards® covers this type of
dispute, the Govermments which are potential parties to the Convention will be
more hesitant in agreeing to the adqption of a simplified procedure.

"This procedure is not open to the same objections in commercial as in
civil mattérs, first, because businessmen and persons who engage in commerce
in general are usually well-informed and experienced people who may be
eipected to know vhat they are doing when they choose arbitration; secondly,
because- these are the people who are anxious to obtain a decision as quickly
as possible and to make sure that it is enforc2d without their becoming
entangled in further stages of procedure or formalities which may be multiplied
and complicated by a waning of good faith on the part of the losing parties.

"Lastly, the term ‘'international awards' contains a promise for the future;
it suggests that international organizations may bend their efforts towards a
larger and more revarding goal: namely, that arbitral awards may be made under
the rules of procedure of international arbitration centres, the agreement of
the parties stipulating that the arbitration proceedings shall be governed by
thoge rules, the provisions of vhich would tend to remove arpitral avaris £rom
the sphere of national laws on procedure - ugually far too rigid to meet the
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wishes of international commerce - and to place them rather, where their

enforcement is concerned, under an international organ concerned with verifying

their prima facie validity. ‘ ' -
"In leaving the Contracting States free to apply the Convention only to ‘

disputes arising out of contracts which are considered as commercial (article I,

paragraph 2), the authors of the draft have made it possible to limit the sphere

of application of the convention and to give it a definite subject matter:

A

'international commercial awards in private law'.

W1f the Convention is limited to commercial disputes, even States and
public corporations can be subjected to the same simplified enforcement
procedure, provided that their will ‘to settle the matter by arbitration has
been clearly indicated and that the proper formalities required to give it
valid expression - if any such formalities are called for under their national

law - have been observed."

ARTICIE I

International Chamber of Commerce

“The dissimilarity of the titles chosen by the ICC and by ECOSCC for the
Draft Conventions framed by them respectively, rather indicate that the two
drafts do not quite aim at the same ends.

"Article I of the Preliminary Draft of the ICC and paragraph 1 of )
article T of the ECOSOC draft agree only in so far es they both regtrict the
Convention's scope to the recognition and enforcement of awards containing a
foreign element. But the ECOSCC Commitiee of Experts proposed to retain as
sole criterion of what constituted a foreign element the fact that recognition
and enforcement of the award are demanded in a country other than the one in
which the award was made. The ICC, however, wished to allow for 1‘:wo other 7
possibllities: first, cases vhere the parties hed thelr principal establishments
or usual residences in different countries; secondly, cases where disputes '

referyed o srbitration svose from contracta qualified as international, not  __ .
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because of the nationalities or residences of the parties, but because the
contracts were likely to pfoduce effects in a country foreign to both parties.

"In its Preliminary Draft, it was the desire of the ICC to extend the
benefit of the Convention unreservedly to arbitral awards in these three cases,
since they were all three encountered fairly frequently by Arbitration Centres
called upon to determine disputes arising in the course of international trade.

"By taking only one of these three possibilities into account, the ECOSOC
Committee's draft indirectly impaired the freedom of the will of the parties,
which should be allowed full play in all these cases.

"Jithout wishing to anticipate the comments which will be made on the
provisions of article IV (g) of the draft, sanctioning this freedom of will,
and merely as an illustration of the foregoing remarks, the following cemment s
are called for:

"Because of the limited scope of the Convention drafted by the ECOSOC
Committee of Experts, the parties cannot exercise their freedom of will, unless
they proceed to arbitration in a country other than that in which the award
. would fall to be enforced, Under this system, even if the parties to a dispute
. were of the same nationality, the rules of procedure of a given arbitral body
might be applied, provided the said arbitral body was situated in a country
other than the one where the award would have to be relied upon by the
successful party. For example, the Convention could apply to an award made
by an English arbitral body in a dispute between two French parties, this award
normally having to be enforced in France. However, if the dispute was - as is
typicéi of internationsl commercial arbitration - between an English and a
French party, and if it was determined by the same English arbitral body, the
Convention would not be applicable, if the French party sought to enforce the
award in England, whereas the said award would enjoy the benefits of the
Convention if the English party sought to enforce it in France. Thus, the
auvtonomy of the will of the parties and, consequently, the choice of the private
rules of arbitration that would he applicable, are dependent on the often
uncertain,outcome of the dispute, which would seem contrary to the very. aim
of the draft. The Convention would thus not only jeopardize co-ordination,
which the rules\of the large Arbitral Centres are working towards in response
to the urgent requirements of international trade, but would also be likely to

S Harrm et voanattvas Yo Fhoas AvhddEral Controa
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"Since all national systems of law do not provide for a distinct commercial
law, their dissimilarity makes it difficult to limit the scope of the Convention
to commercial disputes. Consegquently, abandoning the position taken in the
ICC's Preliminary Draft, the Commission agreed to the solution recommended in
ECOS0C Committee's Draft of article 1, péra. 2, which allows Contracting States .
the posgibility of limiting their commitments to disputes considered as
commercial under their national lews. T

"In accordance with the foregoing explenations, and to satisfy the
requirements of international trade, the Commission considered that Article 1,
para, 1 of the ECOSOC Expert's Draft might be worded as follows:

'The present Convention shall apply to the recognition and enforcement

of arbitral awards made in the territory of a state other than the state .
in which such awards are relied upon, as well as of awards settling
disputes between parties having their main establishments or, failing
this, their usual residences situated within the territories of

different states. It shall equally apply to awards made in disputes
involving legal relationships implemented in whole or in part in the
territories of different states.'

"If, contrary to all expectations, the above text should not be adopted,
in full, the Commission considers, that, in any case, article I, para. 1 should
include the first two criteria of foreign elements, i.e. it should be worded as
follows:

'The present Convention shall apply to the recognition and enforcement
or arbitral awards made in the territory of a state other than the state
in which such awards are relied upon, as well as of awards settling
disputes between parties having their main establishments or, failing
this, their usual residences within the territories of different states.'

"Article I, para. 2 of the ECOSOC Experts' Draft lays down two restrictions
on the scope of the Convention, the first of which deals with the commercial :
nature of disputes, which has already been discussed above, The other ' -
restriction reserves the possibility of requiring territorial. reciprocity:
the ICC has already made all the criticisms provoked by this restriction, which
is contrary to the legitimate interests of international trade. The COmmission
therefore welcomes the fact that the Committee of Experts hed, in principle,v’”f
accepted the arguments put forward, and it expressed the hope that, in the same”
spirit, the Contracting States would not make any use of this possibility.h__;A_
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Internationzl law Association

"It is thought that the Geneva Protocol of 1923 should be expressly
Eincorporated in the new Convention. Apart from any other reasons, the
‘.proposed newv Convention is no doubt intended to extend to a great number

of States which are not parties to the Protocol. They would not, therefore,
be bound thereby."

Société Belge 4'Etudes et d'Expansion

“oaragraph 2. States are given the option of limiting the application
of the Convention strictly to arbitral awards made in the texrritory of another
Contracting State. It is also provided that the application of the Convention

may be limited to disputes considered as commercial under their national lav.

"These two restrictions seem regretteble.

"If the aim is to,make the Convention accessible to all countries it
appears wrong to begin by indicating that there is an opticn of refusing to
apply it to arbitral awards not made im the territory of a Contracting State.
Such a provision might conceivably operative against the interests of nationals
of Contracting Stutes.

"For example: let us suppose the case of a commercial transaction between
a United Kingdom national aond a United States national vhich is to be carried out
in the territory of a non-contracting State. A dispute ariges,and the parties
agree to refer it to an arbitra:!. tribunal of the country in whiu;h the trangaction
is corried out.

“If the United States and the United Kingdom 1imit the application of the
Convention to awards made in the territory of a Contracting State, it will be
impossible to enforce the award even if it compliés with the provisions of the
national lav of the country which has limited the application of awards under
article I, paragraph 2, of the draft convention.

“There is something paradoxical in this situation.

"Furthermore, the draft text gives countries the option of limiting the
application of the Convention to disputes which are considered as commercial

under their national lav.




"The reason for this limitation is not apparent, for the aim is to secure
the widest possible recognition of foreign arbitral awards.
"In Belgium, both in civil and in commercial matters, rights which can be

freely disposed of may e the subject of arbitration.

2%
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“This is also the case in many other countries.
"Hence it would seem the proper course to make the validation of any foreign
arbitral decision, on any matter whatsoever, mandatory in all cases in vhich

arbitration is permitted under national law. =
“In conclusion we would suggest that article I, paragraph 2, should be.. .

amended to read as follows: o @
'‘Any Contracting State may, upon gigning, ratifying or acceding

to this Convention, declare that it will apply the Convention only to
the recognition and enforcement of arbitral awards made in disputes
arising betwcen nationals of Contracting States. The Convention
shall apply to disputes arising out of rights which may, under the
national law of the country in which the award is to be enforced,
be submitted to arbitration.'"

Society of Comparative legislation

"The following words should be added after the words 'persons whether
physical or legal' at the end of paragraph 1: ‘this expression to include
States, public bodies and undertakinpgs (collectivités publiques), public
establishments and establishments serving the public interest, on the condition
that the sald differences aroge out of a commercial contract or a private

business operation (acte de gestion privée).'

"/N.B. It should be noted at this point that there have been cases in the past

in vhich even States and public bodieg or undertekings - State Railways and :
municipalities - have undertaken to refer Qisputes arising out of international
contracts to private arbitration, have resorted to the prescribed arbitral
procedure and have given effect to the arbitral awerds mede. This has happened
several times, for exemple in cases dealt with by the Court of Arbitration of the,
International Chamber of Commerce. In our view it would be wholly desireble to .
encourage this practice by including the clause proposed, as the Belgian -
representative has requested (paragraph 2l of the reports.
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“proposed text of article I:

'l. This Convention shall apply to the recognition and enforcement
of arbitral awards made abroad, whether they arise out of disputes between
persons who have their principal establishment, or their habitual residence,
in the territory of different States, or are concerned with legal
relationships which produce their effects wholly or partly in the territory
of different Stateg. The Convention shall apply to States, public bodies
and undertakings, public establishments ard establishments serving the
public interest, on the condition that the disputes affecting thkem arcse
out of a ccmmercilal ceontract or a private business operation.

'2.  Any Contracting State may, upon signing, ratifying or uccedirg
to this Convention, declare that it will apply the Convention only to tre
recognition and enforcement of arbitral awards made in the t-rritcry of
another Contracting State. Similarly, any Contracting State may declare
that it will apply the Convention only to disputes arising out of contracts
which are considered as commercial under the national law of the Contracting
State making such declaration.'"

- ARTICIE II

International Law Association

"In view of the many difficulties which are being exreriences in the
application of the existing Geneva Convention, owing to cumbersome rules
of procedure and to the Revenue iaws .in many Contracting States, it is suggested
that the new Convention should embody provisions on the following lines:
(a) Applications for enforcement to be by ordinary summons , to be
heard on a date fixed iorthwith, leaving the Respondent sufficient
~ time to appear and to put forward his objections, but without any
unnecessary delay. 7
{v) Such applications to be heard by ai single judge, judge adjunct
or other officer (Master, Registrar, Rechtspfleger, ete.) (hereinafter
called, for the sake of brevity, the enforcement judge).
(c) Evidence to be by documents and affidavits only. In particular
evidence on foreign lav should be by affidavit of a lawyer of repute
practising, or having practised, in the country concerned.
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(4) Documents, in particular the foreign award, the submission and/or
the Contract or letters containing the game, to be excempt from
tenreglstrement', stamp or other duties, except perhaps small fixed
duties not exceeding a certain maximum.

(e) Diplomatic or Consular legislation of documents to be unnecessary
if the documents or affidavits are issued,or certified by a foreign
Jjudicial or other Authority, Notary Public, Chamber of Commerce or
well-known Trade Association or Organization.

(£) No ad valorem Court fees to Te charged, except perheps small fixed
duties not exceeding a certain maximuvm.

(g) The enforcement judge to have power to make an interim Order
authorizing enforcement of the award, wholly or in part, with or
without security, pending the proceedings if he is satisfied that
Respondent's objections are not well founded, or are founded only
partly.

(h) No appesal against such interim Order or at lecast execution

not to be suspended pending such appeal.

(i) Appeal againgt the enforcement judge's final decision only

on points of law to the superior Court or judge (or other superior
officer) but execution not to be suspended pending such appeal."”

Society of Comparative Legislation

“The concluding words of this article, beginning with the words 'in
accordance with the rules of procedure’, should be amended to read as follows:
'in accordance with the rules of summary procedure of the country where the award
is relied upon, if there ie prima facie evidence that the undermentioned
conditionsg are fulfilled.!

[_ﬁ.B. The International Law Association recommends the adoption of more
detailed provisions concerning the time limit, jurisdiction, the nature of
supporting documente, the authentication of documents, exemption from
registration, stamp and other duties, etc.; the power of the enforcement
Judge to order imuweAiate enforcement of the award, with or without security;
~wde24tion of the right o appesl ageinst such interim order; +the regulation
gli‘ s:ggef+ h’.{? nst the enforcement order - such appeal to refer only to points
v € szerution is Lot to be suspended pending such appeal; etc.
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ite inclusion of such detailed provisions, however pertinent, would tend
te . orbeerden the text, and might provoke objections based on considerations
& o vional law and lead to lengthy discussion. It seems preferable to
concerdyate on achieving progress which, while more limited, is practicable
in the immediate future, and to conbinue the work ¢ simplification and
mi{ication already beguqi7 N

"pronosed text of Article II:

'In the territories of any Contracting State to which the present
convention applies, an arbitral award shall be recognized as binding
and shall be enforced in accordance with the rules of procedurc of the
country where the award is relied upon, if there is prima facie evidence
that the urderrentioned conditions are fuliilled.'™

ARTICLE IIX

Internotional Chamber of Commerce

Re para. (a)

"The Commission's comments on this provision were concerned only with
the wording, since there is agreement on the underlying principles of the
two texts.

"pirst of all, in the French text, it is suggested that 'soient convenues'
be su.stituted Tor ‘'alent convenu'.

"Wext, it would be preferazble to use the expression 'separate agreement'
ingctead of ‘srecial agreement!, to distinguish it more clearly from the
arbitration clause in the narties' contract, at the game time reversing the
order of the two cases. Paragraph (a) would therefore read as follows:

-~ ‘(a) That the parties ghall have agreed in writing, either by
an arbitration clause in a contract, or by a separate
agreement, to determine their disputes by means of arbitration.'
Re parc. (b)

YThe Commission's comments on thig paragraph extend scmevhat further
and go to the root of the matter.

"(a) the ECOSCC Comrmittee's report states that the exnression 'final and
operative' was inserted so as to protect the rights of the losing party. But
if the first result of thie should be to give rise to proceedings vhich could



be avoided precisely through arbitration, and to encourage delaying tactics, .
the reform would be likely to miss an essential part of its object. E
"As a matter of fact, in all justice and fairness, it was essential to

start from the principle that an arbitral award in proper form constituted a
document of a title in the hands of the party seeking its enforcement, 1.e.
that 'prima facie', the enforcement chould be granted, whether sought in the

country where the award was made or elsewhere.

“Congequently, it is difficult to see how it would be possible to
requive that the party seeking enforcement should supply the negative
evidence of the other party's failure to apply for the award to be set
agide or its enforcement to be stoyed.

"Further, in order to prove that the periods within which recourse to
legal proceedings must be exeruvised had lapsed, it would generally be
necessary, if the award was t.o be relied upon in another country, first of
all to apply for an enforcement order from the courts in the country vhere the
avard vas mede.  Consequently, in the case under consideration, the text
proposed would constrain the parties to obtain two crders of the
courts by which the arbitraticn awerd migkt be enforced -~ a formality
likely to involve heavy stamp duties in certain countries, and to be useless if
enforcement werz not sought in the country where the award was made. Thus,
ingtead of being facilitated by the Convention, the enforcement of an award
would only be impeded in relation to the national system in each coﬁntry. !

"(v) If, on the other hand, it is considered that the award is in itself
a title vhich should be treated as executory, the burden of proof of the non-
exigtence of this power to proceed to execution must lie with the party making
this allegation.

"This transfer of the burden of proof means first of all that this
provision must be displaced from article ITI (relating to the positive o
conditions to be fulfilled by the award for it to be recognized and enforced) _
to article IV (relating negatively to the cases in which recognition and
enforcement may be refuged). .
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"Ag vregards the contents of the provision, the party opposing enforcement
could supply evidence for elther of two classes of facts:
- that the award has been set aside in the country where it was
mede, which would definitely rule out enforcement;

- that enforcement of the award has been suspended in the some
country; this has only a provisional effect and includes
cages where the party concerned has simply instituted proceedings,
such as an appeal, which imply a stay of execution.

“(c) The foregoing remarks tend to place full value on article IV (e)
of the draft, whose coexistence with article III (b) seems hardly justifiec
and which it would be sufficient to complete.

“Consequently, the Commission proposed:

- that article III (b) of the draft be deleted;

- that article IV (e) of the same draft be supplemented to
include cases where enforcement of the eward hos been suspended.”

International law Assgociation
"Sub~para. (a).

Submission should be required to be in writing and tc state the territory
where the arbitration shall be performed; failing this, where the sutmissicn
is to arbitration under the rules of a permanent organization, the arbitration
should be performed in the territory provided by those rules.

"1t should be provided that the essentisl validity of a submission should
be governed by the law of the territory in which the arbitration shall be

'pel_‘formed. The capacity of the parties to submit and the formsl requirements
of e submission should be governed by the law of the territory in vwhich the
submigsion or the contract containing the same is made, provided it is made
inter praesentes; otherwise the law of the territory in which the arbitration

shall be performed should govern also capacity and formal requlrements.

"gub-para. (b).

i The words 'and operative, and in particular, that its enforcement has not
been suspended’ should be deleted and replaced by the additicun to Article IV (e)
suggested below. It is suggested that o further sub-parva. (c) be added, reading

as follows:

*That the arbitration has been duly performed in accordance with
the said agreement of the parties.'"
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Société Belge A'Etudes et d'Expansion

"Paragraph (b). It the article is adopted as drafted, what becomes of
vreliminary yrovisional and prejudicial awards? Such awards are not final. TLet
us take the case of an arbitral award which, without prejudice to the rights of

the parties, calls t‘or an expert opinion, an inquiry, the appearance of a par’cicu]ar

person Or s, detailed interrogation as to fact. . } _‘_
"These are not final awards. “‘)
"Does this mean that they cannot be enforcédsy . Cw

"The Belgian Code of Civil Procedure provides, inter alia (article 451), that
an appeal shall not lie against a preliminary Jjudgement until after the delivery of
the fiﬁal Judgement (the sppeal then relating to the final judgement).

"If o foreign arbitral award, before the substance of the case is dealt with,
calls for an expert opinion or for an examinotion to be carried out in another
country, that award is preliminary and therefore not final. "

"If the propused text is adopted, how can such an award be enforcedf

"Furthermore, there seems no point, in a text concerned with an arbitral
avard ruling on the substance of a dispute, to add the words: ‘tand, in particular,
that its enforcement has not been suspended!. If the enforcement of an operative
avard has been susrended, that award is not final, and what happens to it will
derend on the outcome of the moves made to resist its enforcement.,

"article 1028 of the Belgian Code of Civil Procedure mentions five cases in
which the parties, without being required to lodge an appeel, may apply to the
court which made the enforcement order for a stay of execution and ask for the
annulment of the decision described as an arbitral award.

"We therefore propose that the article should be amended to read as follows:

*To obtain the recognition and enforcewent mentioned in the preceding
erticle, it will be necessary:

'(a) Thet the rarties named in the award have agreed in writing, either
by a speclal agreement or by an arbitral clause in a contract, to settle
their differences by means of arbitration; =

' (b) That, if the award 18 of a preliminery, provieional or yrejudfcia®
nature, 1% has become operative and its enforcement has not been
suspended in the country where it was made; -

t(c) That, 1if the avard deals with the sulstance f & dispute it hae.
become operative and final.,*"
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Society of Ccmparative Legislation

Yphe following observations are made on paragraph (b): {

"Whereas the Geneva Convention provided that the enforcement of an award g
could not be obtained unless it had become final (for the sense in which this term
was used, see article I (d)) and no proceedings for the purpose of contesting its
validity were pending, the present draf't adds a further condition, namely that the
award should be not only final but also 'operative? (exécutoire), and that t'its
enforcement has not been suspended!.

"It has already been pointed out that the term exdcutoire is not the exact
equivalent of the term toperative! used in the English text, which means ‘capable
of being enforced! (workable, or fulfilling the conditions necessary for
effectiveness).

“But to confine our attention to the French text (with which we are concerned),
we would point out that the words added in the new draft impese a twofold obligation:

the award must have become final on the expifation of the time limits for opposition,

appel or pourvoi en cassation (in the countries where such forms of procedure exist),

and its enforcement must have been ordered by the competent court of the country
where it was made before being ordered by the enforcement judge of the country
where its enforcement is sought.

"This twofold condition represents a serious obstacle in view of the difference
in the time limits for the respective proceedings and of the fact that in some
countries, such as France, there is no time limit for appeal against an enforcement
order. -

‘'~ "fhe condition has a further disadvantage in thet, if the enforcement order
has to be obtained in the country vwhere the award has been made, ‘a registration
fee must be paid - in France, within nne month from the issue of the order -

irrespective of the fee payable in the country where it is sought to enforce the

"Crrditions of this kind are inappropriat . in such fields as internationsl
commercial arbitration. They are based on comsiderations which in turn stem from
a misconception of the nature and purpose of arbitration, an institution provided
for exceptional cases, to be resorted to only in matters not strictly reserved and
as between parties who not only possess legal capacity but also, for reasone related

to the needs of international trade, are resolved to avoid the formality and

complications of adjective law. 1
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"In our view the following wording would suffice for article III {b}:

'That, in the country where the award was made, the award is not the ' .-
subject of an appeal or other appellate remedy permitted by statute and, in -
particular, that the award has not becn annulled or its enforcement suspended 4
by the court.! »

"This would entail, as a consequential amendment, the deletion of article IV,
paragraph ().

"The operation of this provision would be greatly facilitated by the assurance
that the arbitral award had been made under the auspices and supervision of arbitral
authorities which possessed recognized authority, and whose seal of approval,
affixed to the award, would in itself be a guarantee of the propriety of the !
arbitral procedure followed,

"Proposed text of article III:

tTo obtain the recognition and enforcement mentioned in the preceding
article, it will be necessary that the parties named in the award have agreed
in writing, either by an arbitral clause included in the contract or by a
separate agreement, to settle their differences by means of arbitration.'"

ARTICLE IV

International Chamber of Cormerce

Re (a), (b, ‘), (4) and (h)
"cormission has no comment to make on the subject of the above-mentioned

provisions, though it will suggest below a lighter version of article IV.

Re (e)

"The Commission has given its comments on this provision, in connection with
article III. There 1s thus no need to give them here.

Re (£)

"The ECOSOC Committee's Draft here introduces the idea that recognition or
enforrement may he refused if the award is »¢ vague and indefinite as to be
incapable of enforcement.

"While appreciating the intention of this provision, the Comnission nevertgglggé;
congiders that 1t has the drawback of allowlng the coispeteul authoritics dangeroﬁsﬁll;

latitude of {nterpretotion which, in certain cases, would enable pupport to be

glven to refusal of enforcement, based on quite different reasons.
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"In any case, it would seem to be superfluous.
"The Commission accordingly proposes the deletion of (f). .

Re (g)

“The Commission appreciates the wording of this provision.

"The ECOSCC Committee of Experts agrees with the ICC*s Preliminary Draft in
that they consider that enforcement may be refused only if the composition of the
arbitral body and the arbitration procedure were not in accordance with the
agreement of the parties or - failing such agreement between the parties - in
accordance with the law of the country where the arbitration took place. This
is a very sound and classical application of the rule of autonomy of the will.

"The Commission, furthermore, fully agrees with the ECOSOC Committee in
admitting that an awaerd cannot be completely tindependent of national lews'. Thus,
national law cannot be lgnored as regards the formation of the agreement of the
parties and their legal capacity, as well as many other matters. The contractual
rules which are to be safeguarded will always be limited to the composition of
the arbitral tribunal and to that part of the arbitration procedure which may be
left to the will of the parties so as t0 ensure the development of arbitral
practice in accordance with the requirements of international trade.

"The Commission nevertheless considers that the addition of the phrase 'to
the extent that such agreement was lawful in the country where arbitration tool:
place!, calls for express reservations. This restrictiqn supplies an excuse for
delaying tactics, by encouraging the defendant to maintain that the composition of
the arbitral body or the arbitration procedure, or both, were not licit in the
co;;try where arbitration took place. Moreover, when enforcement is sought
outside the country where the award was made, the text proposed would qualify
the judge relied upon for enforcement to assess the validity of an agreement in '
relation to a law which is foreign to him or perhaps even to estimate the scope
of foreign public poliqy.

"The Commission therefore considers that the Draft Convention would gain in
effectiveness without the judicial control of arbitration being affected, if the
words, ‘to the extent that such agreément was lawful in the country vhere

arbitration touk place’, were dcleted from (g).
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Suggestions for the Drafting of Article IV
"In accordance with the foregoing comments and to lighten the wording of
article 1V, the Conmission considered that the following text might be adopted:

tThe recognition and enforcement of arbitral awards fulfilling the
conditions laid down in the preceding article may not be refused by the
competent authority in the country where they are sought, except in the
following circumstances:

'(a) if the dispute determined by the award is not capable of submission
to arbitration under the law of the country in which the award is sought
to be relied upon; s

1(b) if the party against whom the award is invoked was not given notice
of the appointment of the arbitrator or of the arbitration proceedings
in due form or in sufficient time to enable him to present his case;

t(c) if the party against whom the award is invoked, being under a legal
incapacity, was not properly represented;

t(d) if the award deals with a dispute not contemplated Ly or not falling
within the terms of the submission to arbitration, or contains decisions
on matters beycnd the scope of the submission to arbitration, provided
that, if decisions on matters referred to arbitration can be separated
from those not so referred, that part of the award which contains
decisions on matters referred to arbitration may be recognized and
enforced;

t(e) if the award, the recognition or enforcement of which is sought, has
been annulled in the country in which it was made, or its enforcement
has been suspended therein;

t(f) (formerly (g)) if either the composition of the arbitral body dr
the arbitration procedure was not in accordance with the agreement of
the parties, or, failing any agreement between the parties on these '
matters, if they were not dealt with in accordance with the law of the -
country where the arbitrsiion took place;

1(g) (formerly (h)), if recognition and enforcement of the award are
clearly incompatible with public policy in the country where the award
is sought to be relied upon.'"
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International Law Association

"Sub-para. {a)

"Delete. So far as this exception applies, it should come under (h).

"Sub-para. (b)
"It might be well to state by the standard of what law this requirement of
due notice is to be gruaged., Presumebly it will be inevitable to apply the standard

of the law obtaining in the territory where enforcement is sought.

"Sub-para. (c)

"Incapacity woul e covered by the suggested new sub-para. III (c) so far
ags it relates to the submission. Capacity to be a party in the abbitration
proceedings should be governerl by the law of the Territory in which the arbitration
is to be performed, in the meaning explained above as Article III, sub-para. (a).
In most cases this will be the same law governing capacity to submit.

"Sub-para. (e)

"Me expression *in the country in which it (i.e. the award) was made! should
be replaced by 'in the territory in which the arbitration shall be performed
according to Article III(a)*. Here it might be added 'provided that enforcement
may also be refused if an action for the annulment of the award is pending in the
territory in which the arbitration was performed and in the m=antime the competent
Court of that territory has suspended the enforcement of the award!. This would
replace, within a manageable measure and in its proper place, that part of
Artiq}e III(b) of the draft, the deletion whereof has been recommended above.

"Sub-para. (g)
"miis would be covered by the new Article III{c) suggested above.

"Sub-para. (h)

"The words for the subject matter thereof' and for yith fundamental principles
of the law {'ordre publict)' should be deleted. They convey no precise idea and
would only be apt to encourage unwilling debtors. In view of the fact that by
far the largest number of arbitfal awvards are British or American and that the
: eame‘do not as a rule give reasons, it is of the utmost importance to guard
against the danger that such awards migit he held to be against the public policy
of the territory in which enforcement is sought. Obviocusly neither the United
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Kingdom nor the United States of America can have any interest in a Convention

which would compel them to enforce foreign awards that would prevent the enforcement
of the bulk of their own awards. On the other hand, if any serious question of law
is involved, the respondent in an English arbitration can always require a special
cagse to be stated pursuant to section 21 of the Arbitration Act, 1950. This will
result in a 'speaking award®, in the shape of the special case, and enable the
respondent to have the question of law decided by the (English) Court. If he fails
to ask for the special case, he has only himself to blame and it would not be fair

to allow him to plead in the enforcement pfoceedings that the absence of reasgons

in the award renders its enforcement contrary to public policy."

Société Belge A‘Etudes et d*Expansion

"Paragraph 34 of the Committee's report says that the conditions laid down
in article III must be fulfilled in all cases., We therefore suggest that the

article should be amended in th. following respects:
First clause

tEven vhere the esgential corditions laid down in article III are
fulfilled, recognition and enforcement of the award maey only be refused
if the competent authoriiy irn the country vwhere recognition or enforcement
is sought is satisfied... etc.!t

Clause (b)

"In order to leave no alternative open we suggest the following wording:

) tThat the party against vhom the award is invoked was not given notice
of the arbitration proceedings and of the appointment of the arbitrator in
due form or in sufficient time to enable him to present his case;?

Clause (d)
"o forestall what might become endless debate, the word 'may' in the last
line of the clause should be replaced by ‘shall’.

Clause (e)
"“This cleuse seems redundant in that it duplicates draft article III (b), ™
under which the recognition and enforcement of the award mey only be applied for =~ ~

if, 'in the country where the award was made, it has become f£insl and operative

and, in particular, its enforcement has not been suspended®. e —
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Clause (h) )
"We suggest that this clause should be amended to read as follows:

tThat the recognition or enforcement of the award, or the subject matter
thereof, would be clearly incompatible with public policy or with fundamental
principles of the law (ordre public) of the country in which enforcement is
sought.t"

Society of Comparative Legislation

"Wle propose the following wording:

'Recognition and enforcement of arbitral awards which fulfil the
conditions laid down in the preceding erticle may not be refused by the
competent authority in the country where they are sought except in the
following circumstances: - :

’(a) If the dispute settled by the arbltral award is not arbitrable
under the law of the country where enforcement of the awerd is sought; l/

t(b) If the party against whom the award is invoked was not given notice
of the appointment of the arbitrator or of the arbitration proceedings
in due form or in sufficient time to enable him to present his case;

5(c) If the party against whcm the award is invoked, being under a legal °
incapacity, was not properly represented;

t(d) If the award deals with a difference not contemplated by or not
falling within the terms of the submission to arbitration, or contains
decisions on matters beyond the scope of the submission to arbitration,
provided 'that, if the decisions on matters submitted to arbitration can
be separated from those not so submitted, that part of the award which
contains decisions on matters submitted to arbitration mey be redognized

- and enforced;

*(e) If the award, the enforcement of which is sought, has been annulled
in the country in which it was made, or its enforcement has been
suspended;

'(£) If either the composition of the arbitral authority or the arbitral
procedure was not in accordance with the agreement of the parties and
if, the latter not having made provision for and cettled these questions,
they have not been settled in accordance with the law of the country
where the arbitration took place;

. It would algo be advisable to provide that an enforcement order may not be

refused except where the digpute 14 held not arbitrable by reason of public

-policy (ordre Qublic); it shonld be impossible to deny entorcement on grounds

of mere ezpediency, for example in cases relating to patent rights.



t(g) If the recognition and enforcement of the award would be manifestly
repugnant to public policy (ordre public) in the country in which tbe.:
avard is sought to be relied upon.?

"The new words concerning the fundsmentsl principles of law should be deleﬁéd». i
Either they are redundant, in thet they coincide with tl » notion of public ‘po?viéx .
(ordre public) , or else they invite the risk of mischievous proceedings. AL this
point it should be noted that in commercial matters, with which the Convgmtidﬁ is L

chiefly concerned, public policy and the fundamental principies of public law are - ..

rarely at stake, as is demonstrated by the fact that, ir ™ ance, for exemple, Stai
Counsel. is not represented in the commercial courts. ’ '

"/_ﬁB. The following explenatory notes are made on the suggested amendments:

The wording proposed for the opening paragraph of article IV is as clear a.s,
nd shorter than, that of the draft Convention.

The seme applies to clauses (a), (b), (c) and (4).
Clause (e) nmay be deleted for the reasons stated above,.

The new clause (e) 1s less cumbersome. The new clause (f) embodies a change
in wording, the chief difference being the deletion of the passage: fto the exteat .
that such agreement was lawful in the country vhere the arbitration took place'.. . %ﬁf

The presence of this passage would produce serious disadvantages. In the first
place, it would encourage challenges and procedural moves contesting the lawfuluess. e
of the agreement. Those vho practice arbitration know how vulnerable this
institution is to procedural moves the sole object of which is oftea to hold up
8a case when the party resorting to such moves has reason to expect an edverse
decision.

Furthermore the enforcement judge does not seem the .right authority to
determine the lawfulness of the agreement. This question should, in principle,
fall within the jurisdiction of the arbitral tribuna.l or, if it affects public
policy, within that of the ordinary courts.

If the arbitral award presents a problem of nullity of *he agreement, it
ould be unusual not to raise it before the arbitrators or becore the ordinary
courts. Motions for the ennulment of an award on the ground that the agreement
to which it was mede is void are of very frequent occurrence.

Hence it does not seem advisable to encourage a tendency to resort to -
procedural devices by providing loopholes for litigants pleading in bad faith., A
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ARTICLE V

. Bociété Belge d'Etudes et d'Expansion

P

"We suggest that the last paragraph should be amended to read as follows:
'A duly certified translation of the award and of the other documents
may be required. The said translation shall be provided in the official
" language of the court which hears the application for enforcement.!

"The proposed wording is designed to make provision for countries which have
several official languages but where the use of a particular language is confined

to a certain area."”
ARTICLE VI

‘Intérnational Chamber of Commerce

"While approving the idea behind article VI, which was also behind the same
© article of the ICC*'s Freliminary Draft, the Commission proposes that the following
" be added, so as to define the scope of the article:

" .. if this law or these treaties contain provisions more favourable to the
recognition or enforcement of arbitral awards.*"

“Society of Comparative Legislation

"oroposed text:

tThe provisions of the present Convention shall not affect the validity

of multilateral or bilateral agreements concerning the recognition and
enforcement of arbitral awards entered into by the Contracting States nor
deprive any interested party of the right to avail himself of an arbitral

" award in the manner and to the extent allowed by the law or the treaties of
the country where such award is sought to be relied upon, if the law or
treaties in question contain provisions more favourable to the enforcement

- of awards.t"




ARTICLE VII

Scciété Belge dtEtudes et dExpansion

Wi

"]1. The apparent object of the proposed text is to limit the scope of the ..,
Convention from the outset, whereas surely the aim should be to work out rules of . 'wqég

arbitral procedure capable of being adopted by every country in the world.

"We therefore suggest 'the following wording:

tThis Convention shall be open for signature and ratification on behalf
of any Member of the United Nations and of any other State wishing to accede
thereto.t" ‘

ARTICLE XI

Société Belge dfEtudes et d!Expansion

"We consider that a third paragraph, worded as follows, should be added:

i

13, Awards made within ninety days after the date of deposit of the
instrument of ratification or accession may be enforced as from the date on
which the accession takes effect.!”

ARTICLE XII

!

Société Pelge dfEtudes et d!'Expansion
"We again suggest the addition of a third paragraph, worded as follows:

tA denuuciation shall only affect awards made after the period of notice ,;
of denunciation has expired.! B
"If arbitral proceedings are in progress at the time when a State dencunces
the Convention and the arbitral award is made before the denunciation has taken
effect, then the parties will, under our suggested clause, be able to obtain

enforcement of the award even after the denunciation has teken effect."
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ARTICLE XIII

Société Belge d'ttudes et d!Expansion

"We consider the terms of paragraph 2 regrettable, for it leaves States free to
reject the jurisdiction of the International Court of Justice in a dispute between
them where they havé not agreed to another mode of settlement.

“Ihe objection raised by the USSR is entirely irrelevant.

"The USSR argues that this article tends to violate the sovereign rights of
States with respect to the principle of the voluntary recognition of the jurisdiction
of the International Court of Justice «nd, cecondly, that it would limit the sovereign
right of States to make reservations to any article of the Convention.

"The USSR forgets, however, that: '

"(a) the very purpose of the draft Convention is to establish general rules

applicable in 811 countries of the world;

“(b) the rights of Gtates are safeguarded, for only if they do not egree

on some other mode of settlement are disputes between States concerning

the interpretation or application of the Convention to be referred to the
Internaticnal Cocurt of Justice for decision.

"We therefore consider that paragraph 2 should be deleted.”

Society of Compsarative Legislation

"It would be desirable to delete paragraph 2."




