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A. RESOLUTICN OF THE ECONOMIC AND SOCIAL COUNCIL ESTABLISHING THE COMMITTEE

1.

The Committce was established by resolution 520 (VII) of the Economic and

Social Council adopted on © April 1954 at the scventcenth session of the Council.

The resolution reads as follows:

2.

The Economic and Social Council,

Taking notc of the draft convention on the enforcement of internaticnal
arbitral awards submitted by the International Chamber of Commerece,

l. Establishes an Ad Hoc Committee composed of representatives of
eight Member States, to be designated by the President of the Counecil;

2. Invites each ol the Governments represented on the Ad Hoc
Committee to designate as its representative a person having special
qualifications in that field;

3. Instructs the Ad Hoc Committee to study the matter raiscd by the
International Chamber of Commerce in the light of all the relevant
considerations and to report its conclusions to the Council, submitting
such proposals as it may deem appropriate, including, if it sees fit, a
draft convention.

In accordancc with paragraph 1 of this resolution the President of the

Council designated the following Member States: Australia, Belgium, Ecuador,
Egypt, India, Swcden, Unfon of Soviet Socialist Republics and the United Kingdom.
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B. CCMPOSITION, MEETINGS AND ORGANIZATION OF THE COMMITTEE

3. 'The States represented on the Committee designated as their representatives
the following persons:

AUSTRALIA
Representative

BELGIUM

Representative
Alternate

ECUADOR
Representative

EGYPT

Representative
Alternate

INDIA

Representative
Alternate

SWELEN
Rggresentative

UNION OF SOVIET SOCIALIST REPUBLICS

Representative
Alternate

UNITED KINGCOM

Representative
Alternate

Mr. A.H. Loomes

Mr. J. Nisot
Mr. P. Bihin

H.E. Dr. Josd Vicente Trujillo

Ir. A.M. Ramadan
Mr. Ahmed Osman

Mr. M.B. Mehta
Mr. S. Krishnamurti

Mr. S. Dennemark

Mr. Anatoly N. Nikolaev
Mr. Nikolai V. Smirnov

Frofessor B.A. Wortley, O.B.E.
Vr. .V.J. Evans

L. The Committee met at the Headquarters of the United Nations frcm 1 to

15 March 1955 zrd held thirteen public meetings. A drafting committee of
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the Committee also held a number of meetings.
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5. The session of the Committee was opened by Mr. Oscar Schachter, Director of
the General legal Division of the United Nations Sccretariat, who acted as the
representative of the Secretary-General of the United Nations for the session.
The Secretary of the Committee was Mr. Paolo Contini, Senior Legal Of'ficer, and

" the Agsistant Sccretary was Mr. Constantino Ramos, Legal Officer, both in the

General legal Division.
6. At its first meeting the Committee elected the following officers:
Chairrwan Mr. Loomes {Australia)
Vice Chairman Mr. Dennemark (Sweden)
7. The International Mometary Furd was represented at one meeting of the
Committee by Mr., Gordon 'illiams. The Internatiopal Institute for the Unification
of Private Lav was represented during the Committee session by an ffbgerver,
Frofegsor Jchn N. Hazard. '
8. The following nonegovernmental organizations with consultative status were
represented during the Cormmittee session as follows:
Interrational Chamker of Commerce (Category A)

Mr. Mcrris S. Rogenthal
Mrs. Roberta M. Lusardi

Internaticnal Law Association (Category B)
Mr. Samuel Kopper

C. [L[OCLMENTS BEFCRE THE CCMMIITEE

2, The following docuttents vere sutmitted for the consideration of the Cormittee:

(a) Report ard Preliminary Draft Convention on the Enforcement of
International Arbitral Awards sutmitted by the Internaticnal Chamber
of Comrerce (Locument E/C.2/373).

(b) Statement submitted by the Internaticnal Chamber of Commerce
explaining the difference between the 1927 Geneva Convention ard the

acd a bibliography on the subject. (Document E/C.2/373/Add.1).

(2) Text of the Protocol on Arbitration (lauses sigred at Genmeva or
2h September 1923 (Document E/AC.42/2).

{(d) Ccmmerts received from Governments regarding the ICC Draft Corverticr
on the Errorcerment of Internaticnal Arbitral Awards (Document E/AC.42/1).

kil

CW el B



h:‘"‘l |

E/2704
E/AC.42/k /Rev.l
English

Page 4

D. AGENDA

10. The Committce adopted the following agenda:
1. Opening statement by representative of the Secretary-General.
2. Election of officers.
3. Adoption of the agenda.

L. Consideration of the question of the enforcement of international
arbitral awards and, in particular, of the Preliminary Draft
Convention on the Enforcement of Internationel Arbitral Awards
prepared by the International Chamber of Commerce.

5. Proposals of the Committee.

6. Adoption of the report of the Committee to the Economic and
Social Council.

E/ GENERAL CONSIDERATIONS

11. In view of the technical nature of the subject matter, the members of the
Committee while being aware that they had been eppointed as Govermment
representatives, considered themselves as acting essentially as technical experts
with the understanding that the views expressed by thew in the course of the
Committee's deliberations would.not necessarily constitute the position of their
respective Governments.

12. The Committee poted the view of the International Chember of Commerce
expressed by its representative that in the interest of developing international
trade it is importent to further - :ans to obtain the enforcement in ome country
of arbitral awards rendered in aL.ther country in settlement of commercial
disputes. It was also aware that within the United Nations, the Economic
Cormission for Europe and the Economic Commission for Asia ané the Far East
recently have been giving considerable attention to the development of
arbitration facilities, including the enforcement of arbitral awards.
Furthermore, the Ccmmittee noted the interest of other inter-governmental
organizations on this subject, as indicated for example by the "Draft of a Uniform
law on Arbitration in Respect of International Relations of Private Law" prepared
by the International Institute for the Unification of Private law in Rome.
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13. Two multilateral conventions specifically dealing with commercial arbitration

vere concluded under the auspices of the League of Nations. The Protocol on
Arbitration Clauses of 24 September 1923 (ratified by thirty States) and the
Convention on the Execution of Foreign Arbitral Awards of 26 September 1927
(ratified by twenty-four States) which supplemented and expanded the scope of
the 192% Protocol. The International Chamber of Commerce expressed the view

(E/C.2/373, page T) that the system established by the Geneva Convention of 1927 .

no longer met the requirements of international trade. For this reason, the
International Chamber of Commerce prepared a Preliminary Lraft Comvention which
was before the Committee (E/C.2/373).

14. Having considered the general aspects of the question, the Committee
concluded that it would be desirable to establish a new convention which while
going further than the Geneva Convention in facilitating the enforcement of
foreign arbitral awards, would at the same time maintain generally recognized
principles of Justice and respect the sovereign rights of States. ‘

15. Although the Ccmmittee differed in several respects with the proposals made
by the International Chamber of Commerce, it decided to use the ICC Preliminary
Draft as a working paper for its deliberations.

16. At its 13th meeting of 15 March 1955 the Committee adopted by 2 vote of
seven in favour, none against and one abstention, a Draft Comvention on the
Recognition and Enforcement of Foreign Arbitral Awards, the text of which is
reproduced in the Annex to this report.

F. THE [RAFT CONVENTICKN
Title

17. The Committee comsidered that the expression "International Arbitral Awards"
used by the International Chamber of Commerce (E/C.2/373) normally referred to
arbitration between States. Since this Draft Convention does rot deal with
arbitration between States, tut with tke reccgriticn crd erfcreerent in

one country of arbitral awards made im another country, the Committee adopted the
title "Draft Convention on the Recognition ard Enforcement of Foreign Arbitral

Awards" which reflects more accurately the object of the Convention.

A
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Article Proposed but not Adopted Concerning the Validity of Arbitration Apreements

18, The Representative of Sweden had proposed that the first Article should
reproduce essentinlly Paragraph (1) of the Protocol on Arbitration Cluuses

_of 1925, and provide that Contracting States would undertake to reccgnize the

validity of written agreements between the parties to sutmit their differences
to arbitration. Thus the Draft Convention, in addition to providing for the
recegnition and enforcement of arbitral awards, wculd make it clear that the
parties are prevented frcm challenging, at any stage, the validity c¢f an
arbitration agreement.

19, The Ccnmittee decided not to adopt the Swedish prcposal. The Representatives

of India and the United Kingdcm voted in favour of the proposed Article because
they considered that the inclusion of that clause was necessary to fulfil the
object of the Convention. The Rcpresentative of Ecuader thought it was implicit
in the Draft Convention that Contracting States will reccgnize the validity of
arbitraticn agreements concluded between the parties., The Representative of
Egypt copposed the Swedish proposal as going teyond the scope of the Convention.
The Representative of Belgium voted against the proposal and said that it was
imprecise and superfluous, and that it could only result in uncertainty and

confusion. The rerresentative of the USSR declared that the Swedish proposal was
not acceptable to the USSR.

Article I
20. This Article defines the scope and limit of the application of the Dpaft

Convention, The Committee carefully noted the differences between Article I of
the ICC Draft and the corresponding provisions of the Geneva Conventicn of 1927
(Article I, lst paragraph). The latter applies to arbitral awerds which are
made (1) in the territory of a Contracting State, and (1i) between persons

subject to the Jurisdiction of one of the Contracting States, The ICC Draft,

on the other hand, would apply to arbitral awards which are made (i) in disputes
between persons subject to the Jurisdiction of different States, or (ii) involving
legal relationships arising on the territory of different States.

21, Thus, while the Geneva Ccnventicn is based upcn the principle of’ reciprccity,
the ICC Draft would provide for the enforcement in the territory of a Contracting
State of arbitral awards made abrcad, regardless of whether cr nct they verc

nade in the territery of another Contracting State.

I I
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22. Having regard to thc object of the Draft Convention, the Committee thought
it would not be desirable to establish a strict requirement of reciprocity. At
the same time the Committee was aware that the adoption of the solution proposed
by the ICC would make the Convention unacceptable to States willing to adhere

to it only on condition of reciprocity. Aerordingly, in Article I thce Committee
adopted a formulavion which would permit any Contracting State to declare that it
will apply the Convention only to arbitral awards rendered in.the territory of
another Contracting State (Article I, paragraph 2). On the other hand, a
Contracting State not making such declaration would undertake to apply the
Convention to arbitral awards rendered in any other country

(Article I, paragraph I).

25. The Committee did not include in the Draft Convention the other requirement
of the Geneva Convention that the arbitral award must have been made between
persons who are subject to the jurisdiction of cne of the Contracting States.
This expression being rather vague and ambiguous, might be subject to different
interpretations ir different countries.

2hk. Article I provides that the Convention would apply to arbitral awards
arising out of differences "between persons, whether physical or legal®. The
Representative of Belgium had proposed that the article should expireossly provide
that public enterprises and public utilities should be deemed to be lezal perscns
for purposes of this article if their activities were governed by private law.
The Committee was of the opipnion that such a provision would be superfluous and
that a reference in the present report would suffice. *

25. The expression "arbitral awards" was understocd by the Committec to include
avards made by arbitral bodies appointed for each case (whether selected by the
parties or by an organizaticn), as well as awards made by permanent arbitral
bodies established in accordance with the law of a Contracting State. The
Cormittee considered it unnecessary to include a provision to this effect in

the text of the Convention (as proposed by the Representative of the USSR), ard

decided that a reference in the report would suffice.
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26. The Committee considered whether the Convention should be limited to arbitral
avards arising out of commercial disputes, as was envisaged in the ICC draft
(Article I). VWhile in some countries the word "commercisl" and "commergent"

has a clear legal meaning, the law of other countries does not specifically
differentiate between civil and commercial matters. For this reason the Committee
decided not to include any qualification in paragraph 1 of Article I. However,
paragraph 2 would enable any Comtracting State to declare that it would apply the
Convention only to disputes arising out of contracts considered as commercial under
the law of that State. A similar provision is contained in the 1923 Protocol
“on Arbitration Clauses.

Article II

27. This article is the same as Article II of the ICC draft. A similar provision
is contained in Article 1 of the Geneva Convention.

28. The Committee agreed thet the words "territory where the award is relied

upon” in this article (as vell as similar words used in subsequent articles) are
intended to apply both to the recognition and to the enforcement of an arbitral
avard.

Article III

29. This article esteblishes the basic conditions which must be met in order

to obtain the recognition and enforcement of arbitral awards under the Convention.
The onus of proving that these conditions have been fulfilled lies on the party
invoking the award.

Sub-paragraph (a)

30. The provision that the parties must have "agreed in writing either by a
special agreement or by an arbitral clause in a contract" was intended to cover

a1l thc possible wave in which the parties may enter into a written agreement

to arbitrate their differences. The Committee was aware that in the practice

of interrational trade an agreement to.arbitrate mway be made by exchange of letters
or telegrams. So long as the agreement is genuine and has been reduced to
written form, the Committee thought it should be considered valid for the purpose
of this paragraph. Similarly, the Committee did rot intend to exclude common
form submissions ("ccntacts type") and other standard forms.
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31. The formulation used in this paragreph ("either by special agreement or an
arbitral clause iu a contract") was intended to cover cases where a dispute is
settled by arbitration in accordance with an arbitral clause in a contract, as well
as cases where there is a specific agreement ("compromis") containing the terms

of the dispute submitted to arbitration.

Sub-paragraph (b)

32. The ICC Draft had omitted from the conditions of enforcement the condition
that an arbitral award must be final. In order to properly safeguard the rights
of the‘ losing party, the Committee decided to reintroduce the requirement of
finality which had been included in the Geneva Convention (Article 1 (d)).

33, This provision prescribes that in the country where the award was wade, the
avard must be "final and operative" amd in particular, that its enforcement must
pot have been suspended. The expression "final and operative" was intended by the
Conmittee to mean that an award must be a definitive adjudication of ell matters at
issue, and must have full legal force and effect.

Article IX

34, This article lays down the grounds on which the competent authorities in the
countries where the recognition or enforcement is sought, may refuse to grent such
recognition or enforcement. The expression "Without prejudice to Article III"
indicates that the conditions laid down in Article III must be fulfilled in all
cases. However, even if these conditions are met, the recognition or enforcement
of an arbitral award may be denied if it fails to meet the requirements of

Article IV. The word “"only" makes it clear that where the conditions of

Article IIX are met, no other grounds except those included in this article may be
invoked as a defence. '

Sub-paragraph (a)

35. This provision is the same as Article IV (b) ot the ICC Draft, and mey be found
also in Article 1 (b) of the Genmeva Convention,

gl
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Sub-raragraph (b)

36. This sub-praragrarh substantially reproduces a clause contained in Article IV(c)
of the ICC Draft and Article 2(b) of the Geneva Convention. However, both the
ICC Draft and the Geneva Convention prescribed onlLy that motice of' the arbitration
proceedings must have been given in sufficient time. The Ccmmittee considercd
thot the party against whom the aword is invoked must have been given adequate
notice not only of the proceedings but also of the appointment of the urbitrotor.
Furthermorc such motice must have been given "in due form".

57. The Representative of Belgium had proposed that this sub-peragraph should
begin with the words "that the rights of the defence have becn respected and,
particularly". He explained that this would make more certain that the rights of
the defence are respected. The Committee felt that if the basic rights ot the
defence had been violated, recognition and enforcement could be refused on grounds
of rublic policy or violationm or fundowemtal principles of law, 2s provided in
sub-paragraph (h) of this Article.

Sub-raragrarh (c)

38. This clause is substantially the same as a provision contained in
Article IV (c) of the ICC Draft and Article 2 (b) of the Geneva Convention.

Sub-paragrarh ()

39. The first half of this clouse reproduces Artizle 2 {c) of the Geneva
Cenvention, crd is similar to Article IV (d) of the ICC Draft. The expression

. "submission to arbitration” was used in a broad sense, and was intended to include
pnot only an arbitration clause in a contract, but alsc a specific "ccmpremis .
40. The Ccrmittee decided to adopt 2 proposal of the Representative of India

to add the vwords "provided that if the decisions cn matters submitted to
arbitration can be serarated frem theose not so subtmitted, that part of the award
which containe deciszicns on matters subkmitted to arbitratisn may be recognized
and enfcrced", The Rerresentativer cof Pelgium 2nd Ecuador exprecsed doubts

as to the wisdzm of the Indizn prop~o-l =n trhs rounds thn on arbitral award is
2 whole and it might e drgrercus to e 2 court tho right to o-parite

rundamentally interrclated elements.
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Sub-parasrargh (e)

Li. This clouse reproduces Article IV (e) of the ICC Draft and is substantially

the same as Article 2 (a) of the Geneva Convention.

Sub-paragraph (f)

k2. This clause vwag adopted by the Committee on the proposal of the
Representative of India who explained that since recognition and enforcement

could be denied only on the grounds specified in Articles III and IV, there should
be a provision enabling a court to refuse it if the award is so vague and
indefinite as to be incapable of recognition and enforcement. The
representatives of Belgium, Sweden and the USSR, however, opposed the inclusion
of this additional ground for denying recognition and enforcement because it was
deemed superflous ond might be used as o pretext for refusing the recognition

or enforcerent of an arbitral award.

Sub-paragrarh (z)

L3, Article III (b) of the ICC Draft provided that os a condition for
recognition and enforcement, it will be necessary "that the composition of the
arbitral authority and the arbitral procedure shall have been in accordance with
the agreement of the parties or, failing agreement betveen thc porties in thie
respect, in accordance with the law of the country where arbitraticn tcok place”. —
This was perhaps the most far-reaching departure of the ICC Lraft frem the =

Ceneva Ccnventicn whichprescrived that the award must have been made in accordance
with the agreement of the parties and in conformity with the law governing the
arbitration procedure (Articie 1 (c¢)).

Lk, The Ccrmittee gave careful comsideration to this question. Cn the ome hand
it was recognized that where the parties have agreed regarding the arbitral
procedure, it might te unnecessary and perhars cumberscme to prescribe thot the
composition of the arbitral authority and the arbitral procedire Shiotld Joliow in
all details the requirements of naticral laws. Cn the other harnd, the Ccrmittee
was reluctant to accept the idea put forwnrd by the ICC that "interratioral”

"

avords should te "cempletely independent of national laws"” (E/C.2/373, £.7).

Iz particular, the R rregertatives of Austrelicz, Indiz and tie United Kingdem
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objected to this concept on the ground that it might well involve ousting the

" Jurisdiction of the courts of the country where arbitration took place. This

was unacceptable as the exclusion of' any control by national courts might lead
to injustice and abuse.

L5, The Committee finally agreed on a text (Article IV, sub-paragraph (g))
which would prescribe that recognition or enforcement may be refused if "either
the composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the rarties to the extent that such apreement
was lawful in the country where the arbitration took place”.  Thus the agreement
of the parties would be valid even though the arbitral procedure set forth
therein might not follow in ull respects the provisions of the law of the country
where arbitration takes place us is applicable to national awards, provided,
however, that such agreement is lawful in that country.

6. This sub-roragraph provides also that the composition of the arbitral
authority or the arbitral procedure must be in accordance with the-law of the
country vhere the arbitration took place if the parties have not apgreed in this
resypect, Therefore recognition or enforcement of the award would be refused if,
in the absence of such agreement, the composition of the arbitral authority or
the arbitral procedure was not in accordance with the law of that country.

47. The substance of this sub-paragraph was contained in Article III (b) of the
ICC Draft. The Ccmmittee decided to transfer this clause frem Article III to
Article IV in order to make certain that in this matter the burden of the proof
lies on the defendant.

Sub-paragraph (h)

L8. This clause is a modified versiom of Article 1 (¢) of the Geneva Convention
and Article IV (a) of the ICC Draft. The former provided that the recognition
or enforcement of the award must not be "contrary to the public policy or to the
principles of the law of the country in which it is sought to be relied ugon".
The ICC Draft cmitted the reference to the "principles of the‘law".

i ket
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49. The Committee adopted the expression "clearly incompatible with public
policy or with fundamental principles of the law (‘ordre public') of the country
in which the award is sought to be relied upon". By using the words "clearly"
and "fundamental", the Committee intended to limit the application of this
clause to cases in which the recognition or enforcement of a forelgn arbitral
award would be distinctly contraory to the basic principles of the legol system
of the country vhere the award is invoked. The Representatives of Australia,
Indin and the United Kingdom opposed the inclusion of the word "fundamental” on
the ground that, as used in this clause, it has no clear legol meaning under the
laws of their countries.

31

50. The words "or the subject matter thereof” werc adopted by o majority of the
Committee on o proposal by the Indian delegation. The Representatives of

Belgium, Sweden ond the USSR oprosed their inclusion as superflous.

Additional Paragrarh Proposed but not Adopted

51. ArticlelV cf tke ICC Traft contairs in the lost poragrorh o provisicn ceccrding
to which certain circumstances enumerated in this article, those of paragraphs

(c), (d) and (e), may only be invoked by the party against whom the recognition or
enforcement is sought.

52. The Committee, at the request of the Representative of Sweden, counsidered the
possibility of including an additional paragraph to Article IV of the draft
Convention on the followlng lines: '

"The circumstances mentioned in Article IV, paragrarbs (b), (¢), (e) cr (g)
ghall not bar the recognition or enforcement of an award unless the

party against whom the award is made refers to them or mokes an objection
based on them.”

53. The Committee did not adopt this proposal, deeming it preferable to

leave it to the ccmpetent authorities to refuse recognition and enforcement

when they were "satisfied" that any of the circumstances in Article IV warranted
such refusal., The Commi cd 1t unnecessary to apecify that

recognition or enfor cewent may be denied by the ccmpetent authority "ex officio or

ut, the request of the interested party". The Ccmmittee also ccnsidered it

P
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unpecessary to include in Article IV o clause along the lines of Article 3 of
the Geneva Convertion of 1927 providing that if the losing party proves that,
under the law governing the arbitration proccdure, there are grcurds,other than
those specified in the Convention, entitling him to contest the validity of the
avard, the Court may either refuse recognition or enforcement of the award or

adjourn the consideration thereof'.
Article V

Sk, This Article requires the furnishing of certain documents or other evidence
in 2 monpner similar to that of Article 4 of the Geneva Convention of 1927. The
Cczmittee felt that the party claiming the recognition or enforcement should be
required to prove that the conditions of Articles I and III have been met.
Conditions such as might be the object of reservations by the Contractipg States
under Article I might have to be proved, and it wos proper that the burden of

such procf should f21l on the rarty claiming recognition or enforcement of a
foreign award. The situation was the same with the conditions of Article III.

Cn the other hand it wos not thought necessary to include a reference to

Article II in the paragraph under consideration.

55. Article 4 of the Geneva Convention of 1927 provides that the original

award or & copy thereof to be supplied by the party elaiming its enforcement

must be authenticated according to the requirements of the law of the country

in which 1t was made. The Ccmmittee thought it was preferable to allow a greater
latitude with regard to this question to the tribunal of the country in which the
recognition or enforcement was being requested. It was agreed that the term
"duly authenticated” would make this possible.

5C. Article 4 of the Geneva Convention of 1927 provides that tranelation ot
documents may pe dermonded into the official language of the ccuntry vhere the
award is sought to be relied uron. 3uch tramslation must be certified correct by
a diplcmatic or consulor agent off the country to which the party vho seeks to

rely upon the uviard belongs or by a sworn translator of the ccuntry where the awara
is sought to be relied upoc. The Ccrmittee thought that this was too cumbersuae
and it could give rise to unnecessary difficulties, It was therefore prescribed
that a duly certified fransiaticn into a«n offizial lanpgucge of the ccuntry where

tre cward 1is invoked rcy te required.

—
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Article VI

57. The Committee decided to incorporate in this article & provision not
expressly included in Article 5 of the Geneva Convention of 1927 to the effect
that the provisions of the present Convention shall not affect the validity of
multilateral or bilateral agreements entered into by the Contracting States.
Article VI clco includes the provision of Article 5 of the Geneva Convention of
1927 granting to interested parties the right to avail thewselves of an arbitral
avard in the manner and to the extent allowed by the law or the treaties of the
country where the award is invoked,

3. The Committec also considered a proposal to iunclude in the scope of this
erticle not only interested parties but the Contracting States themselves, but
it concluded that it would be superfluous to spell out expressly this right of

Contracting States.

Articles VIT and VIIT

5G. These Articles deal with signature, ratification and accessions to the
Convention, and provide that the Convention chall ve opened not only to Members
of the United Nations, but also to any other State which is & merber of any
Specialized Agency or party to the Statute of the International Court of Justice,
or to vhich an invitation has heen addressed oy toe Jeneral Assembly.

60. The Represenfative of the USSR proposed the adoption of the text of

Article VII of the ICC Draft according to which the Convention would be open to
all States. e opposed the adoption of an article in the present form on the
ground that it would restrict the nusber of participants in the Convention, which
would be contrary to the purpose of the Convention itself. The Representative
of India supnorted the views of the Representative ot the US3R. The majority of

the Jomnittee considered, however. that it was desiravle tc have a wore detailed

formula in this recgeet and consequently ravoured the text adopted.

Artizles IX and X

61. Thnese Articl-s are substantially the sanc as Articles 40 and b1 of the
Conventior relating to the tatus of Relupees o 1951, Article IX provides for
tne extension of the Convention Ly a Jtate Lo all or any of the territories for

the international relationz of which it Iu recsrmonsibie. Article X applies to
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federal or non-unitary States and contains special provisions with respect to
those Articles of the Convention that wmight not be within the legislatlve
Jurisdiction of the federal legislative authority. This Article also states
that a Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that it is bound
by the Convention. The majority of the uewmbers of the Committee considered
that Articles IX and X were desirable to take account of special problems faced
by States with responsibility for Non-Self.Governing Territories and States under
whose constitution authority is reserved to constituent states, provinces or
cantons. The Representative of the USSR statéd his objections in prineciple to
both these Articles and desired that it be noted that he did not participate in
their drafting, aslthough he was a member of the Drafting Coumittee. The
Representative of India abstained frow voting on Article IX.

Article XTI

_ 62. This Article provides for the entry into force of the Convention when two
. States shall have becowe parties to it. It also provides that, in respect of
~  each State subsequently ratifying or acceding to the Convention, it shall enter
into force on the G0th day after the deposit by such State of its instrument of
ratification or accession. .

- Article XII | :
63. This Article, which deals with denunciation, provides that any denunciation
shall teke effect one year after the date of its receipt by the Secretary-General.

B

Article XIII

64. paragraph (1) of this Article provides that any dispute which may arise
between contracting States concerning the interpretation or application of the
Convention shall be referred to the International Court of Justice at the request
of any one of the parties to the dispute, unless the parties agree to another mode
of settlement. It was noted by the Committee that this provision is substantially

the same as articles on settlement of disputes customarily included in conventions

adorted by or under the auspices of the United Nations.
The Representative of the USSR opposed the adoption of this article on the
grounds thet it would mean (1) a violation of the sovereign rights of States with
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respect to the principle of voluntary recognition of the binding character of the
Jurisdiction of the Internationel Court of Justice, and (2) & limitation of the
sovereign rights of States to wake reservations on any article of the Convention.,
65. The Committee also decided to include a second paragraph to this Article
which provides that any State may, at the time of signature, ratification or
accession, declare that this Article shall not apply to it.

Articles XIV and XV

66. These Articles are the usual final clauses eoncerning the obligations of the
Secretary-General with regard to notifications and providing for the authentic text,
deposit and certification of the Convention. The Representative of the USSR
objected to these Articles because they contained reference to Articles unacceptgble
to the USSR (Articles VII, IX end X).

Coneideration of general article on reservations

67. The wajority of the Coumittee took account of the fact that provision for
reservations had been wade in Articles I and XIII and considered, therefore, that
2 general regervations article should not be included.

2. The Representative of Egypt said, in this connexion, that he wigshed to reserve
the rosition of his Govermment in regard to a reservation clause, The
Representative of the USSR said that States, in accordance with the principle of

govereignty, may make reservations in regard to any Article of the C-iivention.

G. SUGGESTION CONCERNING RULES CF ARBITRATION

€9. The wajority of the Committee felt that it would be desirable if the Economic
and So~ial Council would examine ways and means to further the formulation of a
set of rules governing arbitration proceedings which wight be adopted by the
various countries of the world. In this connexion, the Conmittee wishes to draw
the attention of the Council to the work donme on this subject by the International
Inctitute for the mification of Private Law, and in particular to the "Draft of a
Uniform Law on Arbitraticn in Respect of International Relations of Private Law"
which will be considered by the Governing Council of the Institute at its

forthecoming meeting.:

1/ The represertative cf the USSP oppesed the inclusion of this sentence in the

- report oun the ground tnat this ratter was outside the terms of reference of the
Committee, that it had not been officially submitted for the consideration of
T Coppiibor v o worioe o fiad Lo Conmittee ned rot counsiderced it

G b bl

tebo o
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H. RECOMMENDATIONS OF THE COMMITITEE IN RESPECT OF THE TRAFT CONVENTTION

70. PYollowing the adoption of the Draft Convention on the Recognition and
Enforceuwent of Foreign Arbitral Awards, the Ccumittee agrecd upon the following

resolution containing its recommendations to the Economic and Social Council:

The Committee on the Enforcement of International Arbitral Awards,

Having studied the preliminary Iraft Convention on the Enforcewent of
International Arbitral Avards submitted by the International Chamber of
Commerce,

Having prepared a draft convention on the "Recognition and Enforcement
of Foreign Arbitral Awards” (Annex to Rerort),

Considering that it is desirable to give Governments an opportunity
to make a full study of the Draft Convention prepared by the Committee,

Recommends to the Economic and Social Council

1. That the Lraft Convention and the Report of the Committee be
transmitted to Governments of Mewber and non-mewber States for
their consideration and comments with respect to the text of the
Convention and the desirability of convening a conference to
conclude g convention;

2. 'That the Draft Convention ard the Report of the Committee be
sent for comment to the International Chawber of Commerce and to
such other Non-Governmental Organizations in consultative statuc
with the Economic and Soeial Council as may be interested in
international coumercial arbitration, and be sent for information
to the International Institute for the Unification of Private Law;

3. That the Secretary-General prerare a rerort containing the
comments of the Governments and Non-Governmental Organizations
together with such observations as he may have for submission tc
Council at its 21st session.

D
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- ANNEX

) DRAFT CONVENTION ON THE RECCCNITICN AND ENFORCELENT
- OF FCREIGN ARBITRAL AWARDS
Article I

1, Sub_ ect to paragraph 2 of this Article, this Convention shall apply t> the
recognition and enforcement of arbitral awards made in the territory o. a State

other than the State in which such awards are relied upon, and arising out of
differences between persons whether physical or legal.

2, Any Contracting State may, uron signing, ratifying or acceding to this
Convention, declare that it will apply the Convention only to the recognition

and enforcement of arbitral awards made in the territory of another Contracting

ra i i G I A A T

State, Similarly, any Contracting State may declare that it will apply the

T

Conventior only to disputes arising out of contracts which are considered as

corawercial under the national law of the Contracting State making such

H

declaration.

Article 1T

In the territories of any Contracting State to which the present Convention

st Lbo o duids

applies, an arbitral award shall be recognized as binding and shall be enforced in

accordance with the rules of procedure of the territory where the award is

a i

relied upon, under -the conditions laid down in the following articles.

Article III

To cbtain the recognition and enforcement mentioned in the preceding article

1t will be necessary:
{a) 1ibal ibe pariies named in the award have agreed in wriiing eiti:er u;
a special agreement or by an arbitral clause in a contract, to settle
their differences by means of arbitration;
(b) that in the country where the award was made, the award has becuie
final ard operative, ard in particular, that its enforcement nas nct been

susperded.
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Article IV

Without prejudice to the provisions of Article III, recognition and
enforcement of the award may only be refused if' the competent authority in the
country where recognition of enforcement is sought, is satisfied:

(a) that the subject matter of the award is not capable of settlement

by arbitration under the law of the country in which the award is sought

to be relied upon; or

(b) that the party against whom the award is invoked was not given notice

of the appointment of the arbitrator or of the arbitration proceedings in

due form or in sufficient time to enable him to present his case; or

(e) that the party against whom the award is invoked, being under a legal

incapacity, was not properly represented; or

(@) that the award deals with a difference not contemplated by or not

falling within the terms of the submission to artitration or that it contains -

decisions cn ratters beyond the scope of the submission to arbitration,
provided that ii' the decisicns on natters submitted to arbitraticn can be
serarated from those not so submitted, that part of the award which contains

decisions on natters sutmitted to arbitration may be recognized and 5

enforced; or

(e) that the award the recognition or enforcement of which is sought  has

been annulled in the country in which it was made; or

(f) that the award is so vague and indefinite as to be incapable of

recognition or enforcement; or

(g) that either the ccmposition of the arbitral authority or the arbitral

procedure was not in accordance with the agreement of the rarties to the

extent that such agreement was lawful in the country where *he arbitration
took place, or, failing such agreement between the rarties in this respect
was not in accordance with the law of the country where the arbitration
tcok place; or

(h) that the recognition or enforcement of the award, or the subject

matter tnereof, would be clearly inccmpatible with public policy or witl

fundamental principles of the law ("ordre public") of the country in

which the award is sought to be relie: upcn.

‘ |
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Article V

The party claiming the recognition of an award or its enforcement must
supply:

(a) the original award or a duly authenticated copy thereoi’;

(b) documentary or other evidence to prove that the conditions laid down

in Articles I and III have been fulfilled.

A duly certified translation of the award and of the other documents
mentioned in this article into an official language of the country where the
award is sought to be relied uron may be required.

Article VI

The provisiocns of the present Convention shall not affect the validity of
multilateral or bilateral agreements concerning the recognition arnd enforcement
of arbitral awards entered into by the Contracting States nor deprive any
interested party of the right to avail himself of an arbitral award in the manner

and to the extent allowed by the law or the treaties of the country where such
award is sought to be relied upon.

Article VII

1. This Convention shall be open for signature and ratification on behalf of
any liember of the United Nations and also on behalf of any other State which is
or hereafter beccmes a member of any specialized agency of the United Nations,
or which is or hereafter beccmes a Party to the Statute of the International
Court of Justice, or any other State to which an invitation has been addressed
by the General Assenbly of the United Nations.

2. This Convention shall be ratified and the instrument of ratification shall

he derogited with the Seoretaryv-Ceneral of th

Inited Nations.

=
E
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Article VIII

1, This Convention shall be open for accession to all States referred to in
Article VII.
2. Accession shall be effected by the derosit of an instruwent of accession

with the Secretary-General of the United Nations.

Article IX

1. Any State may, at the time of signature, ratification or accessicn, declare
that this Convention shall extend to all or any of the Territories for the
international relations of which it is responsible. Such a declaration shall
take effect when the Convention enters into force for the State concerned.

2. At any time thereafter any such extension shall be rade by notification
addressed to the Secretary-General of the United Hations and shall take ei'fect
as frcom the ninetieth day after the day of receipt by the Secretary-General of
the United Netions of this notification, or as from the date of entry into

force of the Convention for the State concerned, whichever is the later.

3. With respect to those territories to whieh this Convention is not extended
at the time of signature, ratification or accession, each State concerned shall
consider the possibility of taking the necessary steps in order to extend the
application of this Convention to such territories, subject, where necessary for

ccnstitutional reasons, to the consent of the Governments of such territories.

Article X

i, In the case of a Federal or non-unitary State, the following provisions
shall arply:
(a) With respect tc those articles of this Convention that come within the
legiclative ?1riedicficn of the federal legialative authority the
obligations of the Federal Jovernment shall to this extent be the gsame ag

those of Farties wljch are noi Federal Gtates;

ST S | SRR O
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(b) uith respect to those articles of this Convention that come within the

legislative jurisdiciion of constituent States, provinces or cantons which
- are not, under the constitutional system of tha federation, bound to take

legislative action, the Federesl G~vernment shall bring such articles with &
B favourable recommendation to the notice of the appropriate autborities

of statee, provinces or centons at the earliest possible oment;

(¢) A Federal State Party to the Convention shall, at the request of any
T other Contracting State transmitted through the Secretary-General of the

United Nations, supply & statement of the law and practice of the

K

Federation and its constituent units in regard to any particular
provision of the Convention showing the extent to which effect has been

given to that provision by legislative or _ther action.,
2. A Contracting State shall not be entitled co avail itself of the present
Conver.ion against other Contracting States except to the extent that it is -]

VML e D ELE M R
|

tovnd vy the Convention.

Article XI

1. This Convention shall come into force on the ninetieth day [lollowing the

— date of deposit of the second instrurent of ratification or accession.
2. For each 3tate ratifying or acceding to ihe Convention after the derosit

3 TR YIS e Y 1] NN

of the second instrument of ratification or accession the Conventicn shall enter
into force on the ninetieth day after deposit by such State of its ingtirument

of ratification or accession.

Article XIT

1. any Contracting State may denounce this Convention by a written notification
1 to the Secretary-General of the United Naticns., Denunciation shall take effect

one yvear after the date of receipt of the notification by the Secretary-General.

2. Any State which has made a declaration or notification under Article IX ray,
at any tire therearter, by notificatior to the Secretary-General of the United
Faticns, deciare tiat the (onventicn shall cease Lo exterd tc the territory

concerned ore year after rthe date oi the receipt of the routification by tre

becretary-Genrral.,
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Article XIII

1. Any dispute which may arise between any two or rore Contracting States
concerning the interpretation or application of this Convention, which is not
settled by negotiation, shall at the request of any one of the parties to the
dispute be referred to the International Court of Justice for decision, unless
they agree to another mode of settlement.

2. Any State may at the time of signature, ratification or accession declare
that this Article shall not apply to it.

Article X1V

The Secretary-General of the United Natioms shall notify ihe States

contenplated ir Article VII of the following:

(a) signatures and ratifications in accordance with Article VII;

- (b) accessions in accordance with Article VIII;

(¢) declarations and ccdificaticns in accordance with Articles IX and X;
= (d) the date upon which this Convention enters into force in accordance -
- with Article XI; E
= (e) denunciations in accordance with Article XII.

Article XV ;

1, This Cenvention, of which the Chinese, English 6 French, Russian and Spanisi
texts shall be equally authentic, shall be deposited in the archives of the
United Nations,

2. The Secretary-General of the United Nations shall transi:it a certified
copy cf this Convention to the States contemplated in Articlie VII.

-----



