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BEPORT ON JUDICIAL PROCEEDINGS AND INTERRUPTION
OF PRESCRIPTICN BY PRO:FESf:l()R Sm:NICIiIRO MICKIDA,

F.EJPRESENTJ{!?:l7::2 OF JAPAN TOUNCITRAL

The prescr'!:ption ':period shall be interruI-,ted by any
action or act recognized, tuoder the l~~of the jurisdiction
where such action or act ~ces pla.ce, as constituting
legal gt"otmds fo-t' the PU.I']?oses of inte~crti:pt10n.

Note-
Reference should be made to pa.~ra'Phs.82-88 of the report of the

Working Group on Prescript;.ton (A/eN.9!3o) of 3 November 1969 (hereinafter

referred to as the Re'port).

CommetJ.ts

1. At the first meeting of the Working Group, considef&tion was given to .

tl:1e Draft EuropeB.ll Rules on Extinctive Prescription, rule No. 7
(see Report, para. 85) ,and one delegate suggested the following text for future

consideration: "The period shall be interrupted by the creditor performing any

action recognized, under the law of the jurisdiction "here such performance takes

place, as in;3tituting legal. p?:,oceep.ings for the purpose of obtaining satisfaction

of the right" (Report, para. 87).
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At the third session of UNCITRAL, which met from 6 to 30 April 1970, only

the distinguished delegate of Italy could find the opport\1nity to make a comment

speciflca.l.1y upon the above t07-"mula.tion notE:d in paragraph 87. The view was

expressed thai; "the solution • '" '" was too na.r'i'O'W and might prompt parties to

institute unnecessary actions at lawll I:".nd a. "clear l11dice.:tion of in-ception should

be considered s;l:~f1c1ent" (20 AT;'!:'il 1970, A/CN.9/C "1!SR,,,19, page 3) '-' Thi;3 ls

certa.i1".ly a. pQint whi.ch req1J1res further considera.tion by the Working Group '"

As to the formula.tion set forth in -pa.ra.gre.ph 87 of the Report, the

requirement of ntnstituti.ng legal proceedings for the purpose of obta.inln~

sa.tisfe.ctioUGLtJ:>.t; right" (empb.a.sis added) is v<!;g'u.e, u.ncertain and uJ.tima.tely

must be determined in accorda.nce with "the If.17« of the jl:,risdiction where such

perfol."'rrJ.:l.nce takes place" '" Therefore" it is 'proposed to adopt the wording

1f .... recognized, under the le:w of the jurisdiction where such action or act

~es p1a.ce, as c(~::lstituting legal grounds for the purpose of interruption".

2", As to tiLe f'orm,..la.tiol.1 oet f'0rbh ill paragraph 87 of the Report, there

is a. questtrmof interpretation of t.he n1~a1:,in3s of "action" and "legal p~ed1ngs"

and of rela;tlon be1.~Teen the two concepts. b~.ould. lla,ction!f be limited to

1tlegal. proceedingsU '? It is thought better to leave the ques~ion to the law of

forum ~d to prevent any misunderstanding and misapplica.tion.

3. PSJ:lagraph 88 of the R;;;port notes di.acu,ssion of whether and at which

point the pr~jscr1p"t:i.ve pe.t"'lod should be interru:pt.ed in cH,se of bankruptcy

proceedings against th~ debtor} proceedings for corpore.te reorganization or other

insolvency pJ:oceedings.. One representative proposed "the fUing of a claim in

the insolvency 'Proceedtngs lt and another representative proposed "the commencement

of in;>elvency proceedings". No decision was reached by the Working Group on this

point. This question is to be solved, under the above proposed formu.lation, in

accorda.nce with Uthe law of jurisdiction where such action or,act takes place,
/ ,.'", ' "

as constituting legal grounds for the purpose of interruption,'·
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II.. NEGOTL'\TION AND SUSPEIiSION

Where a creditor has made a d.emand of performance
withollt taking an action or act r 4Cjcognized, under the law
of the jurisdiction where such acc:!.on or act is to take
pJ$ce, ar, constituting legaJ. grounda for the purpose of
ir~terrupt;i')n, prescription shoJ.1 be rega.rded as having
been ~lwpfmded tt' the c::red1.tor should take ....he a~rliicn. or
t%.:t ::'~cognized (!'rl conl::t'ltuting leg~.J. 82'(;)':1:\:16 to.t' the
p,,:::,?ose of inten"~.ptionwithin a period of' one yea:r: from
the da.y on which the latest dema~ld was made.

Comments--.- .,.~-

1. Th.is is. a new Pl"O'POsaJ.. The law or pr~FerlpM.on is a harsh one and so

is the Con"letJ,tion. As commented by the dir·{"i-;ipguished oelega.te of Italy at the

third session of WGrrRAL (see comment 1 to I. IN.rERROPTION,, s~ra), any

solution wh1.ch re'1'.Jires legeJ.· f:l,3tion or sui'(; for the purpose of interrt1l?tion

-might prompt lJa.:t:';-,·i;:~B to tnstit·'lteuni..~cessary acrt'J,ous B,t la.,.i'" This is not a

desirable E;jj~i.1atl(nl, bu.t also it; is Vf:;r:y hI'''?: fih to the creditor (bu}~er or seller)

who has ,,;;ork,:d fri.::;ndlil;y" and J.n gG()1 fait.h +..0 se'Gt,le M.s claim a.ga:tf:st the other

party (seller or bU~'e!') 1fthe elus:l.v-e e.tt:U.lude o:f 'ahe.oi;;n(:o'Z' -party ha.s led to the

loss of the creditt;;r t s right 0.1' ~Tirtue ,:,f pr'escri"ption.. InternationaJ.

transactions differ from domestic trans~ot~0ns in the sense that the suit in a

foreign cO\.n:.rtl"2r i6) to mo~rt t:l."El,de:~·s or merchants" a. fo:rmida.'ble thing to undertake.

There are J.oI\ng"Jage bP..,,'!'iers, c:.i:f'f\~rences in legal procedures" difficulty ;tn

getting app.t'c;pr1a.te ls;-;.rj'ers and expenses of the suit. in a foreign country. A

foreign State is " "sanctuary" for the debtor unless the creditor dares raise

suit in the Stic.te. Under the proposed formulation above1 if the cred!tor

(buyer or seller) should insti't#t4te the suit against the other party "within a

period of one year from the day on which tl'le latest demand was made", prescri-ptlon

sha.ll be regarded as having been suspended. With this rule, the creditor (buyer

or seller) can safely negotiate wlttl the other party over his claims1 expecting

a right answer f'rom the other party.. If the right answer has not come at the

very end of the prescription period) the -party can utilize the grace period of

one yee:r in finding an a-ppropriate letwyer in the foreign country and in giving 'J;he

la~ SUfficient time for prepara.tion of the ease to be filed before the court.
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A 1awyerwh() is capab1eoT dealing with international litigations is usu.al1.ya.

busy person. '.!he length of grace period (one year) is proposed in consideration

o:t two factors: first, time to find a right la.wyer and to make a. retaining

agreement; a,net secondly, tin1e to cp11ect eVidence, to draft the compla.int and to

have consultation13 with the ls;wyer.

2. Rule Ho.. 17 (2' of the Draft European Rules provtp.~s that "for the

purpose o:f n'3gotia.t1ons ~.n ca.se ofa dispute between the\Il...., the creditor and

the o.ebtor. may agree upon a longer prescription period ••• " (quoted in ~rt.t

para. 105).. E.(iWE'·\l"2ll'.,. if one of the parties refUses prolongat:i.on, rule No. l7 (2)

would not Wi.);:;)~ fi,,1j an,., Unfortunately, thi.s coulc easily occur in international

i;ransr:;.ctions andnegotiat1ons. At the f1rr:d~ meeting, th·~ Wor}ring GrO'Llp on

Presc:l:'3.ption agreed that tta provis;i.on dealing with this general problem 'Wou~d

be use.fulu (see Repo-.rt, -para.. 107). The proposed rule a.bove is a new formulation

to cope with this general propJ..em effective~y in rea.listic terms of international

transe.cttons &nd .k.;gotiations •. 1-1it,ll this ru1.e, -the Convention can be adopted

more widely a.'.l over the world ..

lIT • FAl:~mE OF LEGAL Acr.c~vSS AIm PRF.sCRIPTIOI~

Where an action 0:1:" act recognized, under the law of
the .juri::,i~.~..cticn 'tvhe:r~ such o.c·tiion or aC'(j tb'·~{es place, as
constitut1ng leg-aJ. g:'();;nds for the pu.:.."'P0se of :1r~terrUption,

hEYS not l'dF'ulted ;.u et f:.':aal and con~lusiv~ judg(>ment of an~'

C(\l'i,X't upon ;,/hicl! :I.cJ.'I!.1.E;·:t1.ate enforceill:~n.t C8.n be effected,
P;:'~':,Hcription shaU not be regarded as havtng interrupted but,
e}',:(~.ept in the case of withdra11aJ., shaJ.l not ta.ke effect
bef,):re the expiry of a: period of six months trom the day on
which the action ended.

Where such a,d,ion or act has successively been ,,-ejected
by cour-ta on the grou.nd of lack of jurisdiction, suspension
of prescription prOVided under the preceding para..graph shall
not be counted and cumula.ted more than one year.

Note

The a.bove rule is based u:pon rule No. U (2) of the D.ra.t't European Ru1~s

and the views expressed by the working Group on Prescription (Report, paras. 72-73).
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Alternatlve A
.........-----

This Convention shall not e.P:P:.~? 'to the prescription
of the r1,~;hts of the seller and the buyer to enforce cla.im.'3
establish(!d by a. final and conclus i ve jUdgement. of any cow."t
upon which i.mr.o.ediate enforcement can be effected _'

Notes

1. Pa....regre,phs 62 and 92 of the RepoI't state that the UNCI1JUU, Convention

shouJ.d not a:or:~Y i:cs limitation 'Period to actions to enfor~e jL'.dgemen'ts and the

quest1i')n lies outside the scope of the 'Proposed cou'>-ent:l.on.

2. However, it shcald be recalled thac the meeti;::g which produced the

Report was the first one and its dura'tion was extremely short (five days) ..

Paragra'Ph 62 of the.: Re'Port notes that "one member reserved his position on ttrts

issueu and ttotherr-< wi&he(~, to have the issue studied fUrther at a later stage It •

ThUS, pa.ragra.ph J.2) of the Report states that "even the conclusions reache~ should

be re~ded as provisional and incw,plete, e.:::\J. will require further r:rcudy".

3- The third sessic,~ of UNCITPAJ,J, 'Whi~h met from 6 to 30 April 1970,
could briefly discuss the Repol"t iu tl1XZA. days, namely, on 16, 17 and 20 April,

but could not, discu.ss at all this -particular ques'tion or paragraphs 60-62 and 92

of the Report ..

A.'+.erne.tive B.
In res~ect of rights established by a final and

con(~lusive jUdgement of any court upon which immediate
enforcement can be'effected, the period of prescription
shall be tel.l years"

Note..............
The foregoing rule will be provided in the apPr0'Pr1ate part of the Convention.

Rule 4 (2) of the Draft European Rules of Extinctive Prescription sets a ten-year

prescr~!:.ptive period for claims established by Ita finaJ. and conclus:Lve jUdgement,

by an arbitrf,il awerdand by any other document on which immediate enforcement can

be obtained".
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Comments.
Paragraph 61 ef' the Report, setting fort;h the reasons why the question

should be left outside the scope of the Conv-entioo, notes that "the time for

en:f'oreemen'u o:f a. judgement was a Rro~edure1.. matter for the f'orumlt (emphasis

added). But the ma~::ter i.s certainly something on -lJhieh unification ~~an be

contemlllated and it is n-:ri:; ql.ti.te agref..able to descr1.be it simply a.s

"a I>rooedt'~!matter for the forum'~. The same paragraph also notes

"it might h~ diffic1Jlt to just:f.fy a. diffe...-ent prescriptive period for suits on

judgements 11,:"'7'31ng from ~nterna.ti()nal sale of goods than for jUdgements arising

frOm other tl'ansactions". 13ut few wou.ld dicagree tha.t it is better to set forth

even El, different uniform period on the mc,ttE;l'thai"l to le.t,we, things as they are,

if the members of mtcITRAL could come into some agreed rule. It is proposed

that the Working C:::oup ~onsider the question a.nd attempt to bring it withintbe

scope of the Conven,tion.
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