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I

The proposals here:i,n are based on provisions on the scope of application of the

uniform law on sales adopted by the 'Working Group on Sales, assuming that the

majority of members of the Commission were for the same or at least similar

(if poas'ib.Le ) determinatioil of the scope of application of both the Uniform Law

on Sales and the Uniform Law on Prescription and. that, in principle, the

determination of the scope' of application proposed by the Working Group on Sales

has found the approval of the majority of the members of the Commission.

In one point I try to comply with the ,-rishes of the minority of the members

of the Commission (Le. of the representatives of Austria, Belgium, France, Ghana,

India and United Arab Republie} who demanded to introducetbe condition of carriage

of goods from one State to another as premise of the application of the uniform

law.
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Article 3

1. The pr'esenb law shall apply to the limitation of legal proceedings.

and to the prescription of the rights as defined .in articles 1 and 2 if the
,

parties have their places of business in different States and if the goods,

according to the contract, have to be carried from one Sta.te to another or

before the conclusion of the contract have been carried for sale from one

State to another.

2. For the purpose of the present law:

(a) the parties shall be considered not to have their places of business

in different States if, at the time of the conclusion of the contract, one or" .

the parties neither knew nor had reason to know that the place of business

of the other party was in a different State;

(b) where a party has places of business in more than one State, his·

place of business shall be his principal place of business, unless another

place of business has a closer relationship to the contract and its

performance, .' having regard to' the circumstances known to or contemplated

by the parties at the time of concluding the contract;

Cc) where a party. does not have a plaCe of business, reference shall be

made to his habitual residence; ,

(d) neither the nationality of the parties nor the civil or commercial

character of the parties or the contract shall be taken into consdder'atdon-
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For the above-mentioned reasons I would like to propose the following

formtllation of the respective provisions;

Article 4

i

I

1. The present law shall apply to the limitation of 'legal proceedings

and to the prescription of the !ights in the case of contracts defined in

article 3:

(a) if the parties have so agreed or if they have submitted their

contract to the law of a. Contracting Sta.te, or
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(b) if a.ccording to the applicable rule on the conflict of laws the law

of 011e of the contracting States is to apply.

2. The present law shall also s,pp]y in defnult of' circumstances

mentioned above in paragraph 1 if both pa,rties have tlleir places of business

in the contracting States.

3. "Contracting State" means a State which is party to the convention

dated .•• relating to ...•

4. Any two or more States shall. not 1:'e considered to be d.i.ffe!'ent States

if a declaration to that effect made unde'r article .•• of the convent i.on

dated.•• relating to .•• is in force with res:;.:>ect to them•.

1. The present law shall not apply to sales:

(a) of goods of a kind and in a 9.uantity .ordinarily bouglrt by an

individual for peraonal., family, househoLd or similar use, unless the seller

knew that the goods vere bought; for a different use;

(b) by auction;

(c) on execution or otherwise by 'authority of law.

2. Neither shall the present law apply to sales:
\ .

(a) of stocks, shares, investment securities, negotiable instruments or

money;

(b) of any registered ship, vessel or aircraft.

Article 6----
1. The present law shall not app.Iy to corrtrac'ss where the obligations of

the parties are substantially other than the delivery of and payment for goods ~

2. Contracts for supply of goods to be manufactured or produced shall

be considered to be sales within the meaning of the present law, unless the

party who orders the goods under-takes to supply an essential and substantial

part of the materials necessary for such manufacture or production.
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III

It seems to me that a commentary is needed onJy with respect to article 3,

paragraph 1, article 4, paragraph 1 and arti cle 5, paragraph 2 (b).

Ad article 3, Earagraph 1

Taking into consideration the suggestions niadeby some representatives, the

test for the "internationality" of the sale, (in addition to the location of the

parties' places of business in different States), includes the requirement of

.transportation of the goods from one state to anotiher-; To comply with the wish of

the z:epresentat:lve of the USSR,I have also included a modific~ti0n reeognd adng ~s.:...
an international sale a sale of goods already carried f~om one State to another,

e.g. goods held in stock or shown at a fair or ex..~ibition. It seems to me that the

requirement "for sale" provided in article 3, paragraph 1 is acceptable because

USUally the goods shovn at exhibitions are sold after c.Loai.ng the eX~libition.

Doubts as to the fact whether the goods have been transported for sale don It exist

in the case of sending the. goods to show them on a fair or to keep them in stock.

Ad article 4, paragraph I

Lawyers accustomed to regard prescrirtion as a question of substantive law, :I
,'/".,.

do not doubt that the choice by the parties of the law governing their contract can

be regarded as having as the consequence the application of the provisions of this.~

law concerning prescription (article 4, paragraph 1). Such an approach to the saU

question can .be of course doubtful for lawyers from the Common Law countries. It

seems to me, however, that the latter jurists, professing the tradition of respect

toward the parties', aut.onomy , shou'Ld be rea.dy to recogni ze the need to insert in

the uniform law a provision stipulating that in case the partdes have chosen the

law of a contracting State to govern 'their contract, the uniform law· on prescription

adopted by this State shall apply to this contract. It WOUldn't, I suppose, be

desirable to conclude that even, though a contract is governed by the law of a

contracting State, the non-unified internal rules on prescription of this State or .

rules on prescription qf another State could be applied.

I suggest therefore the principle that in case the parties have chosen the!

law of a contracting State to govern their contract the Uniform Law on Prescription],1
]adopted b;r this State is automatically to be applied.

I . . .
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On the other side there arises this question:
l

Should the uniform law on prescription apply in the case where the parties

have so agreed but have not stipulated the law governing their contract to be the

law of a contracting State? After some hesitation I decided to postulate the

recognition of the legal efficacy of such an agreemerrt , This problem would arise

only in the case wh.ere no other premise exists for the aIlplication of the uniform

;La;;" on prescription: Le. where t:r~e application of the uniform. law does not

result from the fact that the parties have submitted their contract to the law of

a contracting State ea: from the competent rule on the conflict of laws providing

the lavT of a contracting State to be applied or from the fact that the parties I:ay'~.

'their places of business in the contracting States. ~J positive attitude 'toward

the recognition of the Legal, efficacy of agreemerrt.s of the parties according to

which the uniform la\v on prescription shall apply is based on the assumpt.Lon that

the parties' will should be respected.

Accepting this assumption, I fall into an inconsistency, not foreseeing

efficacy of the exclusion by the ~arties of the uniform law in the case where its

application is resulting from the fact that the places of business of both parties

are in the contracting States (a.rticle 4, paragraph 2) or from. the fact that the

competent rule on the conflict of laws provides the law of a contracting State to

be applied (article 4, paragraph l(b)). However , it seems to me, it is desirable

to aim at applying the uniform law as freg,uently as possible and, therefore, not to

allow the parties to exclude its application.

& article 52 'Paragr?-1Jh 2 (b)

It seems to me that excluding the application of the uniform law to ships,

vessels and aircraft under construction is not justified. I should like to

propose, therefore, to limit this exclusion to ships, vessels and aircraft already

registered.

IV

If the Working Group on Prescription would not share the views expressed in

section III of this report, the text of the respective provisions would be as

follows:

/ .. ,.
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Article 3

1. The present law shall apply to the limitation of legal proceedings

and to the prescription of the rights as defined in articles 1 and 2 if

both parties have their places of business in different Contracting States

or if according to the applicable rule on conflict of laws the contract

is goverued by the law of one of the Contracting States.

2. The present law shall also apply if the parties have so agreed

or if. they have submitted their contract to the le.w of a Concracting State;

3. For the purpose of the present law:

(a) the parties srrall be considered not to have their places of

business in· different States if, at the time of concluding the contract,

one of the parties neither knew nor had reason to know that the place of

business of the other party was in a different State;

(b) where a party has places of busfness in more than one State,

his place of business shall be his principal place of business unless

another place of business has a ~loser relationship to the contract and its
I

performance, having regard to the circumstances known to or contemplated

by the parties at the ti:rne of conc Ludfrig the contract;

{c) where a party does not have a place of business, reference shall

be mad~ to his habitual residence;

Cd) neither the nationality of the parties nor the civil or commercial

character of the parties or the contract shall be taken into consideration. I

4. A "Contracting State l1 means a State 'which is Party to the

Convention dated••• relating to ••••

5. Any two or more States shall not be considered to be different

States if a declaration to that 'effect made under article ••• of the

Convention dated••• relating to~,. is in force with respect to them.
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Article 4

·1
11:

(as article 5 in section II of this report, with exception of paragraph 2 (b) ,

'YThich should be formulated as follO"'T$:

(b) of any ship, vessel or aircraft, which is or ,vill be subject

to registration.)

Article 5

(as article 6 in section I1 of this report.)


