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INTRODUGCTION

The present report of the United Nations Commission on Internationalrﬁrade Law
covers the Commission's third session held at United Nations Headquarters from
6 to 30 April 1970. s

Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966, by
which the Commission was established, this report is submitted to the General
Assembly and also is submitted for comments to the United Nations Conference for
Trade and Development. : . ~
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‘ x'{fgi CHA?TER I ”¢;7~“\\° w*m&

- omnmzwmm DF E SESSTON - T e
T = ”’%e_ng.rs_

, @h@ Unmted Natlcnq Commlselcn oh Inﬁernatlonal Trade Law (UNCITBAL) opemed
?thmr@ session ath Unived Natlanﬂ Hegdquarters in New York on & Apr;l l@?O,
The sessior was opened on béhalf of the Secretary-General by

Mr. Conqtantln.A Stavrapoulok, mhe Legal Councel of the Uhlt{d Nablong.

o
P

a)

o
&)

,B . Membershn.p and att ndance

o ‘\\\\
( ‘\ f w?

- Undcr (:ene:r'al Assemb’ty rec:olutlon 2205 (x:x:[) by which UNCITRAL was
estab;mshbd, thefComm1:31on congists of twenty-nine States, elected by the
‘Assembly. The predent members of the Commission, elected by tﬁe.Assembly on
50 October 1967, are the fbllowlng States:‘;/

s

. | o -
) Argentlna Lo ff; “u%fEZL Hungary
‘ Australia L ; ff4 ﬁy _India | ” 7
5 Belglum ]»;ﬁl“j | o ;'_fmﬁff ‘Iran | ﬁ | |
‘Brazil® e e 4_ ,_f,rtaly* S o -
Colombla* “ e e Kenyao ¢
; Oongp (uemocratlc Republlc of} jgi? ; Meiicdk' ;
= bf G%echo 1ovakla* ORI .ﬂu&b ”;Zw;gigerig% b
‘ France % e oo | S .ﬁor#af' o // 3
ﬂ%@%x\¢fwvﬁzﬁ' Vﬁ,;;“-, *mmaﬂa '
i Spa:m \‘\‘ CosEt T ‘ﬂ”'»'Um,ted Arab Republic¥
f; §k> Syraa \Yf., Afl” o "”¢/i”wiw;';Un1ted Kingdom of Great. Brltaln
. o Thallan&f\ gmcz e ’«;; - and Nb?thern»lreland*
o Tun151 ii )   United Républic of Tanzania*
' hn,xdnlan of Sov1et 8001allqt Republlcq - United States of America
3:, rAlk the StaﬁeQ members of‘the Commlqs1on were represented at the session.

-\l/' Th° term of Offlbe of all membprs bcgan, in accordance with Geheral.Assembly
© ‘resolution 2205 (XXI) on 1 January 1968. The fourte¢i mrsters marked with
e ’an asterlsk were gelected by the President of the Geners Assembly to serve
fbr a term of three years, ending on 31 December 1970. Tre other fifteen

- memkers will serve for the full term of six years, ending on 31 December 1973.
g .v/;;,; - N "'2"'
a |
! h Y
, , iy Ay //
L& )/ - ‘



F e S\
I, Ene fblloW1ng Un;ted Natlone organs, peclallzed agencles, énterQOVernmental
and 1nternat;onal non»ggvernmental organlzatlonn were repreeente by observers.~

it

(a) Unlted Natnone oxgane L §  o _ﬁ‘ﬂ AR

Unltea NEtlone Conference on Trade and- Development (UNClAD) ;\Mﬂ«'?' fﬂ i

a \\\\ BN .

(b) §§ec1allzed agencies
C i r/ "!' o 2 B
Iﬁternatlonal Bank for Reconetructlon and Development (IBRD);. Internatlonal

‘Mbnetary Fund (IMF), Inter-Governmental.Marltlme Consultative Organ1zat on (IMCO;.

& Q
I B
D

(o) Intergovernmental organlzatlonq: v o %’wﬂj'”_"r :

Commlss1on of the European Communltle Counc:l of' the European Communltles,
Council for Mutual. Eeonomse Asgistance (CMEA)D Hague Conference on Private
International Taw; In ereﬁmerlcan Juridiecal Commlttee, Internatlonal Institute for .

‘the Unification of, Private Lgw (UNIDROIT); Organigation of African Unity (oau)s
: Orgenlzatlon’ﬁ DS

f Americar States (0AS); Unlted Internatlonal Bureaux for the

Protectlon of Iﬂtelléctual Property (BIRPL )\ | R
\\ v . h » , . ) v .

(d) International non- governmental organlzatlcnq R gwﬁnl o

RSN
oy ,/

- Internatzonal Chamber of Commerce (ICC), Internatlonal Chamber of Shlpplng
( Cﬁ), Internatlonal Law-Aesoclatlon (TLA4); World Peace Through Law Center.

AQ‘\:

C. Llectlon of offlcere gy

5. At its SOtn and 5lst meetlngs, on 6 and T Apill 1970, the Commls Y1 l eted
the following officers 2/ by acclamation: e

Chairman . .« . 4 . . . « «. .« . Mr. Albert Lllar (Belg1um) R “f;[?ﬁef" s
Vice~Chairman . « « o « o & Mr.. Eugenlo ornego Fuller (Chlle) 1ew B
: Vi&eJChairman &« e e e« .. Mr.Abdelmajid Ben Mess aouaa (Tun131a) S

o : G Lo Fob .
Vlce-bhalrman e e e e e e Mr, Ion Neshor (Romanla)\ R mcﬁg

Rapporteur ¢ &6 &« » » & o o o MI‘- Shan.GhZLI‘O Ml h-lda (Japan) s/

A o
; ~ D. Agenda o " e
/ g ——— b

o

6. The agenda of the sesséon as adopted by the Comm1s51on at\}te 5lthmeet1ng, L

on 7 April 1970, was as follows: Se s

2/ In accordance with a decision taken by the Co s. 1 at the second meetmng

of its first session, the Commission shall have three Vice-Chairmen, -in order
that each of the five groups of States listed in General Assembly resolution

12205 (XXI), section IZ;"para. 1, will be included among the offlcers
of the Cormissicon. i

g

B
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Y. Opening of the eessmon.
2, Election of officers.
3 Adaptlon of the agenda.
b International sale of goods:
(a) Uniform rules governing the international sale of goods;

(b) Time-limits and limitations (preacrlptlon) in the field of
. xlnternational sale of goods;

- (e) Gereral conditions of sale and standerd contracts.
5« International payments: | : ooy
(a) Negotiable instruments;
(b) Bankers' commercial credits;
“"(e) ,Guarantees and securities.
6. .Internatlonal commercial arbltratlon.
T International legislation on shipping.
8. (2) Register of organizations;
(B) Register of texts;
(¢) Bibliography.

9. Co-ordination of the work of organizations in the field of international
trade law and collaboration with those organizations,

'Mld, :§}aining and assistance in the field of international trade law.
11. Publication of a Yearbook.
12." Programme of work through 1973.
13. ° Date of the fourth session.

- Adoption of the report of the Commission.

E, Establishment of committees of the whole

Te The Commission held twelve plenary meetings In the course of the session.

8. At ibs 5lst meeting, on 7 April 1970, the Commission decided to establish two
committees of the whole (Committee I and Commlttee II), which would mee%
gimultaneously to consider the agenda items to be referred to them.

9. The Commission rcferred the following items to Committees I and II:

Committee T
H Ttem 4 International sale of goods:
(a) Uniform rules governing the 1nternatlonal gsale of goods;

(b) MTime~limits and limitations (prescription) in the field of
international sale of goods;

(¢) General conditions of sale and standard contracts.

e



2\§\

Committee IT N
| Item 5  International payments: A

(a) Negotiable instruments; e 5 I .
(b) Bankers' commercial credits; | | B
(c) Guarantees and securities.

Item 7 International legislation on shipping.A

Item 8 Register of organizations, register 6f'tex%§; bibliography.‘
Item 11 Publication of a Yearbook. c

10. Committee I met from 7 to 27 April 1970 and held twenty-two meetings..
Committee II met from 8 to 27 April 1970 and held fifteen meetings.

Ll. At ite first meeting, on 7 April 1970, Committee I elected unaggmously

Mr. Jorge Barrers Graf (Mexico) as Chairman and Mr. Emmanuel Sam (Ghéana) as.
Rapporteur. At its first meeting, on 8 April 1970, Committee ITI elected unanimously
Mr. Ivén Meznerics (Hungary) as Chairman and Mr. Stephen F. Parsons (Augtralia) as
Raprorteur. : oL
12, At its third meeting, on 8 April 1970, Committee I decided to est&blishiiZ
sessional working party on the scope of application of the uniform rules gbvegning
the international sale of goods. The working party consisted of the
representatives of Argentina, Ghana, Hungary, India, Norway, and the United Kingdom
of Great Britain and Worthern Ireland. At its fifth meeting, on 9 April 1970,
Committee I decided to establish a sessional working party on the application 'of
usages in the international sale of goods. That working party consisted of the
representatives of Australia, the Democratic Republic of the Congo, the Union of--
Soviet Socialist Republics and the United States of America. J

15. In accordance with the decision taken by the Commission at its 5lst meeting on
T April 1970, according to which it wez left to each Committee to decide if summary
records of its discussions were needed, 3/ Committee I decided that ummary records
of its discussions should be izsued. Committee II decided that su@J"ry records of
its discussions relating to negotiable instruments (item 5 (a) of the agenda) and -
international legislation on shipping (item 7 of the agenda) should be issued.

14, The Commission, after having considered the reports of Committee I and
Committee II, decided to include the substance thereof in its report on the work of
its third session. The Commission adopted the present report at its 62nd meeting,
on 50 April 1970. ‘

3/ Report of the United Nations Commission on International Trade Law on the work
of its second segsion, Official Records of the General Assembly, Twenty-fourth
Session, Supplement No. 18 (A/7618), paras. 185-1837.




F. Deciaione of the commls«1on l

\15. the Soth meetlng of the Commission, on 6 April 1970, the Chalrman recalled
that thé Commisgion, “abt ite first session, had agreed that its decisions should,

as far as possible, be reached by consensus, and that it was only in the absence
of econgensus that deciqmons should be taken by a vote ag provided for in the rules
of procedure relatmng to the procedure of Committees of the General Assembly.

16. The decisions taken by the Commission in the course of its third session were
all.readhed by congensug.



CHAPTER IT
INTERNATIONAL SALE OF GOODS

A, Uniform rules governing the internationel sale of goods

17. Committee I considered this item in the course of its 1lst' to 13th, 20th and
2lst meetings, held on T to 10, 13 to 15, 23 and 24 April 1970. The Commission
considered the item at its 5hth, 59th and 60th meetings, on 22, 29 and

30 April 1970. | ‘

18. The Commission had before it the report of the Working Group on the
International Sale of Goods ("Working Group on Sales") on its session held at

New York from 5 to 16 January 1970 (A/CN.9/35) and a note by the Secretariat
suggesting alternative approaches for consideration of that report. The Commission
also had before it an analysis by the Secretary-Genersl of studies and comments by
Governments on the Hague Conventions of l96h, the Uniform Law on the International
Sale of Goods (ULIS) and the Uniform Lew on the Formation of Contracts for the
International Sale of Goods (A/CN.9/31), an analysis by the Secretary-General of
repiies and comments by Governments on the Hague Convention on the Law Applicable
to the International Sale of Goods of 1955 (A/CN.9/33), and a proposal submitted
by Spain concerning the Commission's future work on international sales.

(L) Genersl remarks

19. One representative proposed that the Commission should establish s programme °
for the drafting of # new text of a uniform law on the international sale’of goods.
This new text should be prepared to achieve greater brevity and clarity than that
of the Uniform Law on the International Sale of Goods annexed to the Hague
Convention of 196k, although the existing instruments should be useé as a basis.

It was suggested that the new text should include not only the basic rules of sales
law, but also rules on the formation of contracts and on prescription. A small -
drafting group should be estsblished which would work continuously on the
preparation of the new text with the assistance of the Secretariat and the
International Institute for the Unification of Private Law (UNIDROIT). Some
representatives supported the objective of this proposal. Other representatives
opposed this proposal on the ground that it did not give adequate counsideration and
effect to the existing Uniform Law. Several representatives suggested that until
the basic issues with respect to the Uniform Law had been discussed, it was not
possible to decide whether to attempt to draft & new instrument or revise the
present text. Most representatives were of the view that, if a new text should be
drafted, this work would be aided by the guidance on basic questions that could be
provided by the consideration of the report of the Working Group on Sales. &f

ﬁ/ For the Commission's further consideration of this proposal, and related
matters with respect to the programme of work on this subject, see
paras. 68 to T2 below. .
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20. It Wag suggested by Qne*representative'that&hﬁ%il new rules had been drafted
.or the existing ones amended, States should be recommended to ratify the Hague

. Conventions of 196L. Several representatives expressed their disagreement with
that proposal. : |

. 21. The Commission- declded to consider the recomnendations set forth in the
report of the Working Group on Sales, wlf“,;t prejudice to\the renewal of the
proposal for the drafting «f a new text.

(Z)VﬁPrinciples on choice of law in international legislation
on sales (ULIS article 2)

22. 'The Commission considered the recommendations set forth in the report of the
Working Group on Sales 5/ on the sphere of application of a uniform law. One of
the issues was the following: To what extent should a uniform law govern an
international sales transaction when the State of the seller or buyer (or the
States of both the seller and buyer) had not adopted the uniform law? More
specifically, attention was given to asrticle 2 of ULIS. The report of the
Working Group notedthat this article (in conjunction with ULIS art. 1-1 (a))
directed the tribunals of contracting States to apply the Law to international
sales without regard to the relationship {or lack of relationship) between the
transaction and a contracting State. The Working Group recommended (in
paragraph 23% of its report) that the present language of article 2 be supplanted
by & new provision, as set forth in paragraph 19 of its report.

23. It was suggested during the debate that the following main approaches to the
sphere of application of a uniform law might be employed: (a) the universalist
system, whereby the uniform law would be applicable without regard to the
relatlonShlp between the transaction and the forum; (b) the system whereby the
uniform law would apply only when the places of business of both parties were in
the territories of contracting States; and (c) a system which would subordinate
the application of the uniform law to the rules of private international law. It
was also suggested that the uniform law need not decide on a single approach, but
could allow each State to choose one of various approaches to applicability.

2k, The following concrete proposals were made with respect to article 2 of ULIS:
(a) the retention of the present text of article 2; (b) the retention of the
present text of article 2 and the expanding of the possibilities for reservations
provided in article IV of the Convention; (c) the retention of the present text of
article 2 and recommending the use of the reservation permitted by article IIT of
the Convention; (d) the deletion of article 2; and (e) the formulation of a new
article 2 in the light of the recommendation of the Working Grcup in paragraph 19
of its report.

25. After discussion of the alternatives set out in paragraph 24 above, the
problem was referred to a working party (Working Party I) composed of the
representatives of Argentina, Ghana, Hungary, India, Norway and the United Kingdom
of Great Britain and Northern Ireland; representatives of other members of the

5/ A/cN.9/35, part II-A, paras. 10-29.
-8-<



Comm1551on and 1ntereeted 1nternatlonal organizations, 1nclud1ng fhe Hegue
Conference on Private International Law, were invited to attend as observers.

26. Working Party I thereafter reported that it recommended that artlcle 2 of
ULIS be revised to read as follows:

"The present Law is applicable (a) irrespective of anyﬁrules of ;o
private international law when the place of business of each of the '
contracting parties is in the territory of a Contracting State which
‘has adopted the present Law without any reservation which wonld precludevd
its application to the contract; (b) when the rules of privdte international

“law indicate that the applicable law is the law of a Contracting State
which has adopted the present Law without any reservatlon which would
preclude its application to the contract."”

27. The Working Party also reported that the Convention prov1d1ng for a unlform
law should include the following: .

"Any State may, at the time of the deposit of its instrument of
ratification of, or accession to, the present Convention or, having become
a party to the Convention, at any time after the Convention has entered -
into force, declare, by a notification addressed to the Government Ofesa’
that, notwithstanding the provisions contained in article 2 of the 15% :
Uniform Law, it will apply the Uniform Law to all contracts of sale of gonds
covereo by the Uniform Law. e

"If the declaration has been rade at the time of the deposit of its ﬁ;,ﬂVfw
instrument of ratification of or accession to the present Convention, it
shall be effective from the date on which the Convention enters into fbrwe
for that State. :

N

"If the declaration has been made at any time after the Convention
has entered into force, it shall be' effective six months after the date
of notification of such declaration.”

28. The Working Party also reported its position with respect to the provisions
for reservations set forth in articles II through IV of the Hague Conventions of
196k. 1In this regard, the Working Party recommended that: (1). article II should
be retained; (2) article ITI should be deleted if the Working Party's: ahove~fwo
recommendations (revision of ULIS art. 2 (paragraph 26 above) and provision

a declaration (paragraph 27 above,)) should be adopted; {3) action on armlcle IV
should be postponed until it is seen whether and to what extent the uniforn law
would conflict with the 1955 Hague Convention. The Working Party noted that it
had reached no conclusion as to the retention of article V of the Convention.

29. Some representatives stated that they preferred the approach of the present
article 2 of ULIS. Most of the representatives stated that they agreed with the
substance of the revision of article 2 proposed by the Working Party as a *
compromise among varying views. Some representatives also suggested that a
decision on this question of scope should be postponed until after the substantive
provisions of the uniform law had been decided. R

-9- , 5
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30. The Commission agreed that the substanceof the proposed revision of

article 2 should be “the basis for further work‘by the Working Group on Sales. It
was‘understodh that decisions as to specific provisions could be re-examlned at &
Nlater gtage in the work on a uniform law. ‘ : :

' 31. In the discussion of the proposed reV1sxon of article 2 of ULIS, suggestions
for modifications were made. These 1ncluded“ (a) reversing the positions of
articles 1 and 2, with the p0581b3e conversion of the present article 1 of ULIS
intc a definition of the term "international sale" as used in the uniform law;
this definition would follow ‘and explain the use of that term in an article based
on the Working Party's revision of article 2; (b) clarifying the applicability of
the uniform law when one party has two or more places of business located in
different States or no place of business at all; (e) drafting paragraph (b) of the
text referred to in paragraph 26 sbove in such a way that it would be clear from
the text that it only applied in cases not covered by paragraph (a); (d) certain
other detailed suggestions with respect to drafting.

32. Most of the representatives who spoke on the question supported the approach
to reservations in the Convention proposed by Working Party I. One representative
stated that the opportunicy for the reservation provided by article ITI of the
Converition should be retained. Sevaral representatives suggested that, if a
reservation like that provided in article IV should be retained, modifications of
the present language would be necessary with respect to future adherence to
conventions on private international law. One representative submitted a proposal
© for other modifications in srticle IV. It was agreed that these suggestions could
be renewed if a provision along the lines of the present article IV should come
under consideration.

(3) The relationship between uniform rules for international sales of goods
and the proposed convention on time-limits and limitations (prescription) -
(ULIS article L9)

33. The Commission took up the section of the report of the Working Group on
Sales concerning the relationship between a uniform law on international sales and
the proposed convention on prescription. 6/ The Commission, at its second session,
had created a Working Group to take steps towards the preparation of an
international convention on time-limits and limitations (prescription) in the
field of international sale of goods. 7/ The Working Group on Prescription, in
the report on its meeting in August 1939, noted that article 49 of the Uniform Law
on Sales might be construed to provide a prescriptive limit of one year for claims
by buyers based on 1ack of conformity of the goods 8/ and that this special

6/ Tbid., part II-C-2, paras. 48-53.

7/ Report of the United Nations Commission on International Trade Law on the work
of its second session, 3-31 March 1969 (Official Records of the General
Assembly, Twenty-fourth Session, Supplement Wo. 18 (A/7618), note 3, para. 46.)

8/ A/cN.9/30, paras. 46 and L7.

-10-



provision presented g problem in view of the decision to prepare a conventlon With
-unified rules on prescription applicable to all claims by sellers and buyers
arising from an international sale. The Working Group on Sales recommended (in
paragraphs 52-53 of its report) that article 49 of ULIS should be deleted. In
connexion with this recommendation, representatlves discussed the poaslble '
interpretation that might be given to articles 39 and 49 of ULIS and the
interrelation between those articles. With respect to the above recommendation
for the deletion of article 49, it was agreed that this question should be
con31dered in connex1on with the report of the Working Group.on Prescrlptlon..

34. The Commission decided that the subject-matter of article 49 of ULIS would

come within the scope of' a convention on prescription and should be omitted from
the Uniform Law on Sales. : -

(k) The binding effect of‘usages (ULIS article 9)

55. Under this heading, the Commission considered the recommendation of the report
of the’ Worklng Group on Sales, whlch examined the rules on the effect of
usages. 9/

36. 'The report of the Working Group is concerned with article 9 of ULIS
(paragraphs T4-90). The Working Group recommended (in paragraph 83 of its report)
that parsgraph 2 of article 9 of ULIS be revised, and proposed substitute
language. 10

37. After discussion of the problem, the Commission established a working party
(Working Paxrty II) to prepare a recommendation. Working Party IT was thereupon
constituted; the representatives of Australia, the Democratic Republic of the
Congo, the Union of Soviet Socialist Republics and the United States of America
were appointed as members; representatives of other members and: of 1nteresfed
1nternat¢onal organizations were invited to attend as dbservers.

38. Working Party II thereafter reported that it recommended that
paragraphs 2 and 3 of article 9 of ULIS be revised to read as follows:

2. 'The usages which the parties shall be considered to have
impliedly made applicable to their contract shall include any usage of
which the parties are or should be aware and which in internationagl trade
is widely known to, and regularly observed by, parties to contracts of
the type involved.

5« Where terms, clauses or standard forms of contracts commonly- used
in commercial practice are employed, they shall be interpreted according
to the meaning intended to be given to them by the parties. In the absence
of any such intention, they shall be interpreted according to usage as -
provided in the preceding paragraph.

9/ A/cN.9/35, part II-E, paras. 73-90.
10/ Ibid., paras. 85 and 86.
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j.f39. Mhny representatives stated +hat they agreed with th& TWWlSEd text of '
”article 9 &s recommended by Wbrking Party II. Other répr@aemtaflves suggested
# g,ioanWith respect to paragraph 2 of article 9.

2
A « The usages Which.fhe parties shall be con51dered to have melledly
made appllcable to %heir contract shall include any usage which is
widely known in international trade and regularly /th generallv7
observed by parties to contracts of the type involved and of which the
parties to the contract either are aware or should, because it is so
widely known and regularly'deneralxy7'dbserved, be /Eéve been/ aware.

'*ﬁ@ffilt #és proposed that‘paragra h.2 of article 9 be revised to read as follows:
— P

One representatlve noted that the eriterion set forth in article 9 'of ULILS,
regarding the knowledge that the parties should have of usages, was preferable %o
the criterion proposed in the revised text. Other representatives proposed trat
the words "even if of local origin" be inserfted in the revised text after the
words "shall include any usage”.

%1. One répresentative'proposed'the following wording of article 9, paragraph 2:

- It is considered that the parties are impliedly bound by any usage
- which is widely known in international trade end which is regularly observed
by parties to contracts of the type involwved.

h2. The Comm1581on decided to refer the propogrls referred to in
paragraphe 38, 4o and 4L gbove, and other drafting suggestions made during the
session, to the Working Group on Sales.

’
i

“(S);;Qéﬁéellation ofla sales contract without notice to the other party:
“"ipso facto” avoidance and ULIS article 62

k3. Tae Commission considered the recommendation of the Working Group on Sales
with respect to whether (or when) rights under a sales contract should be
terminated automatically without notice by one party to the other. The report
of the Working Group was concevhed primarily with the rules on this subject in
article 62 of ULIS. ll/ The Working Group recommended (in paragraph 103 of its
report) that article 62 should be revised to make this provision on avoidance by
the seller correspond with the provisions of ULIS article 26 on avoidance by the
buyer and proposed a revised text designed to achieve this objective

(paragraphs 98-99 of its report). The Working Group also recommended some
a/drafflng changes.

hh | The Commission approved the recommendation of the Working Group (a) that
the miles on avoidance by the seller (article 62) and avoidance by the buyer
(article 26) should be brought into conformity, and (b) that further attention
should be given to the rules and terminology with respect to avoldance of the -
contract.

l}/ \ibid., part II-G, paras. 92-10L.
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L5. TIn connexion with part (b) of the above recommendation, representatives
expressed opinions on the following issues: (1) whether paragraph 1 of

article 62 of ULIS, and the corresponding provision of article 26, are in error

in providing for automatic cancellation without notification to the other party;

(2) whether automatic cancellation should be excluded when the goods have been
delivered to the buyer, as suggested in the proposal reported by the Working Group
(paragraph 100); (3) the suitability of the expression "ipso facto avoidance" for
 gvoidance without notification to the other party instead of Tipso jure avoidance"
and the possible substitutior  in the English text of that first expression by
"automatic cancellation" or "automatic avoidance"; (4) the clarity and
practicawility of the definition of "fundamental" breach of contract in

article 10 of ULIS; (5) the compatibility of the rules of law on avoidance and |
prevailing contract practices including the relevant provisions of the ECE General I
Conditions as analysed in the study recently prepared by the representative of
Japan. ; : - B , » Lk ' | ci ,

4L6. The Commission approved the recommendation of the Working Group on Sales in
paragraph 105 of its report and decidedkasnfollows:

The Conmission:

1. Requests the Secretary-General to prepesre a study_of theJéoncept |
‘of "ipso Facto avoidance" for later consideration at'a subsequent session  *
" of the Working Group on the Internationsl Sale of Goods; -

2. Requests States members of the Commission to submit their
proposals with respect to the concept of "ipso facto avoidance" to the
Secretariat for consideration in the stuily referred to in the preceding
paragraph. - o o

(6) Time and place for inspection: time for notification of defects in
delivered goods (ULIS, articles 38 and 39) |

47. The Commission considered the report of the Working Group on the time and
place for inspection of goods by the buyer.lg/ In this connexion, the Working Group
gave principal sttention in its report (paragraph 107) to the rules of article 38 -
of ULIS specifying the time and place Tfor inspection, and noted that these rules
are implemented in article 39 of ULIS which, in part, provides that the buyer
"shall lose the right to rely on a lack of conformity of the goods if he has not
given the seller notice thereof promptly after he has discovered the lack of
conformity or ought to have discovered it" (ULIS article 39-1). The Working Group
recommended the revision of article 38 of ULIS in accordance with language (see
paragraph 109 of its report) which was designed’to make the rules more.flexible
and compatible with shipping practices, includiig new conditions presented by the
development of containerized shipment (paragraphs 110-111 of its report) .

Y

i

12/ 1Ibid., part II-H, paras. 105-11l.




48. The reprebentatlves who spoke on *he p01nt expressed the view that the text
recormended. by the Working Group on Sales would constitute an 1mprovement in the
language}of article 38 of ULIS. Some representatives were of the view, ‘that

- further s+,ps should te taken to make these rules more simple and flexlble. One
representBMJV¢ recommended the merger of articles 38 and 39 of ULIS in a single
simplified provision. Apother representative submitted a proposal for the merger
of paragraphs 1 and 2 of article 38 into a single, flexible rule on the time for
inspection. Another revresentative suggested that in paragraph 3 of article 38,
the words "if otherwise is not agread by the parties" be substituted for the words
"the seller knew or ought to have known". He also suggested that paragraph 4 of
that article should be amended to state that in the absence of agreement between
the parties to the contract as to the methods of examination of the goods, the
examination must be carried out in conformity with the law and, in the absence of
such law, in conformity with the usages of the seller's country; attention was
‘directed to the relevant provisicns of paragraph 26 of the General Conditions of
Dellvery~of 1968 of the Council for Mutual Economic Assistance.

rh9. Iha‘gommission decided to refer these proposals to the Working Group on Sales.

(7) The definition of international sale of gouds for the purpose of prescribing
the scope of a uniform‘law‘(ULIS'article 1)

50. The Commission considered the report of the Working Group on the definition
of international sale of goods, with special reference to article 1 of ULIS. lz/

- The Working Group concluded that in general this definition was satisfactory
(paragraph 41 of its report), although several delegations expressed reservations
to that text (paragraph 42%. One reprvsentatlve proposed the extension of the
appllcablllty of ULIS {article 1-1) to the sale of goods which, at the time of the
conclusion of the contract, are already on the territory of the buyer. The
Work® i Group noted further that the English text of article 1-1 (a) of ULIS

("the _.atract involves goods which... ") might not clearly require that the
contract contemplate an international shipment at the time of the making of the
contract to meet this problem. The report recommended that, to conform to the

French versisn; article 1-1 (a), in the English text,'should read:
"(a) Where the contract contemplates ‘that the goods are, at the
time of the conclusion of the contract, or will be the subject of
transport from the territory of one State to the terr1+ory of another;"

51: The Comm1ssion approVed the report of the Working Group in so far as the

- ‘Group approved the structure of article 1 of ULIS. The Commission further decided

(e

to refer recommendativhs for improvements in the drafting of article 1 to the
Working Greup on Sales.

iiéf “Ibid., part II-B, paras. 30-ik.

“
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(8) Use of general principles in interpretation (ULIS article 17)

50. Consideration was given to the report of the Working Group on Sales with
regard to article 17 of ULIS, ;&/'which provides that:

"Questions concerning matters governed by the present Law which are
not expressly setiled therein shall be settled in conformity with the
general principles on which the present Law is based.”

53, It was noted in the report that the Working Group had considered the
following approaches: (a) approval of the present text of article 17

(paragraph 59); (b) revision to emphasize that the law should be interpreted to
promote "uniformity in the law of international sales" (paragraph 63);

(¢c) supplanting article 17 with the following: "Private international law shall
apply to Questions not settled by ULIS" (paragrapn 66); {d) combining the rules.
stated in (b) and (c) above (paragraph T0). ’

54, Several representatives supported the retention of article 17 in its present
form or with minor clarifying amendments. Some of these representatives stressed
that such a provision was —eeded to emphasize that the uniform law was an
international instrument, and indicated that it was not difficult to ascertain

the "genersl principles" on which the law was based. COther representatives
supported the revision indicated in paragraph 53 (b) above, pointing to the
objective of uniformity, and mentioned that this provision might be useful to
encourage reference to the interpretation given the uniform law in other Swates.
One representative suggested that the general principles be rendered explicitly

in the preamble of & future convention on the uniform law. Others suggested that,
reference to private international law should be added, at the end of a general \
rule on interpretation, to deal with the problem of gaps in the law. One A
representative proposed the deletion of article 17, and noted that the uniform law
would be incorporated into the murnicipal legal system.

55. The Commission decided that the question should be referred to the Working
Group on Sales for further consideration in the light of the above views and
proposals. .

(9) The concept of "delivery" (délivrance) and the definition of the seller's
obligations o ' ' | |

56. Consideration was given to the report of the Working Gioup'on Sales with
respect to the use of the concept of “"delivery" (délivrance) in varioys articles
of the Uniform Law on Sales. }g/ : f

i
b

1&/ Ibid., part II-D, paras. 56-72.4

i’

}Q/‘ Tbid., part II-I, paras.’i12-117.
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57. One representative noted that, under article 18 of ULIS, the seller "shall
effect delivery of the goods", and that in article 19, paragraph 1, "delivery"
(d€livrance) is defined as "the handing over of goods". The seller could not be
under an unqualified obligation to "hand over" the goods, since transfer of
possession required the co-operation of the buyer; the seller's obligation should
be limited to meking the goods availeble tc the buyer under the contract. Another
representative noted, in this regard, that the study of certain of the ECE General
Conditions showed that the seller's obligation was described, in the French text,
in terme of the physical act of livraison rether than the legal concept of
aélivrance. Tt was algo noted that, under the uniform lew, even if the goods were
handed over to the buyer, this might not constitute "delivery" (aélivrance) if the
goods did not conform to the cortract.

58. Most of the representatives who spoke on the issue indicated that the concept
of "delivery" (délivrance) as used in the uniform law was unduly complex and
‘artificial and, consequently, was difficult to apply. One representative, however,
was of the view that "delivery" (d&livrance) was useful to avoid reference to the
rules of local law.

59. The Commission approved the recommendation of the Working Group in
paragraph 116 of its report and decided as follows:

The Commission:

1. Requests the Secretary-General to prepare an analysis of the use
of the convept of "delivery" (aélivrance) in the Uniform Law on the
Tnternational Sale of Goods annexed to the Hague Convention of 1964 and
to present the study to the next session of the Working Group on Sales,
together with a study, being prepared by the International Institute for
+the Unification of Private Law, cn the historical background of the use
of this term in the drafts that led to the version adopted at the Hague

- Conference of 196k; v

2. Requests the Working Group on the International Sale of Goods to
give further consideration to the problems connected with the concept of
"gelivery" in the light of the studies referred to in the preceding
paragraph, any materials submitted by menbers of the Commission and the
observations made by representatives at the third session of the Commission.

| (lO)‘Mandatory or regulatory rules of national law with respect to consumer
protection (ULIS article 5-2)

60. Consideration was given to the report of the Working Group on Sgles on the
extent to which ULIS might be construed to override various types of national laws
for the protection of consumers. 16

' 16/ Ibid., part IT-J, paras. 118-12h.
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6l. In the report, atten+1on was directed to article 5-2 of ULIS, which
specifically preserves "any mandatory provisions of national law for the
protection of a party to a contract which contemplates the purchasge of goods by
that party by payment of the price by installments". The question was raised as
.2 whoether this specific reference preserving one type of regulatory law implied
that uther types of regulatory laws would be superseded. It was suggested,
however, that such laws might be preserved by article 8 of ULIS, which provides
that the uniform law shall not be concerned with "the validity of the contract”;
on the other hand, it was noted that some regulatory laws might not be confined to
the "validity" of the contrasct, and thus would not be preserved by article 8 of
ULIS.

62. Various approaches to the problem were considered, including the deletion of
article 5-2, the broadening of its scope to preserve all mandatory rules for the
protection of consumers and the exclusion from the uniform law of purchases by
consunmers of goods for personal use. Some representatives were of the view that !
the last two proposals presented problems of interpretation, since it was difficult
to detine the excluded category, and a seller might not know the purpose for which.
the buyer purchased the goods. In this connexion, one representative referred to
the proposed definition of consumer sales contained in paragraph 12C of the report
of the Working Group on Sales (A/CN.9/35).

6%. It was also noted that a provision of the uniform law that made a general
reference tc mandatory rules of domestic legisliation would be difficult to apply,
since different legal systems follow widely varying approaches to the question of
whether rules are mandatory. One representative furtlier suggested that some
provisions in ULIS might be made mandatory for the purpose of protecting the
consumer buyer.

6k. The Commission decided to refer the problem to the Working Group on Sailes to
consider the problem further in the light of the observations made by
representatives and sny studies presented by members of the Working Group g1v1ng
examples of rules regarded as mandatory.

(11) The relationship between the uniform law and national rules that contracts
must be in writing (ULIS article 15)

65. This problem was considered in the light of the suggestion in the report of
the Working Group (paragraphs 123-124) that a barrier to adoption of the uniform
law by some countries was presented by article 15 of ULIS which prov1des, in part,
that the contract "need not be evidenced by writing".

66. Suggestions for solving the problem included: (a) the deletion of article 15
or the provision in article 15 that only contracts in written form are biuding in
cases in which the national legislation of at least one of the parties made the
written form mandatory; (b) provision in the convention for adherence subject to a
reservation setting forth the formalities rejuired for entering into a contract;
(c) reuitting the problem to the uniform law on the formation of international
sales contracts.
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67. The Commission decided to refer the question to the Working Group on Sales
for considerdtion in the light of the observations presented by representatives
at this session.

(12) Future work on international sales

68. The representative of Spain offered a proposal which was designed to improve
working methods with reference to a revision of the uniform law for International
dales. In his view, the Commission itself was too large a body to undertake
drafting. His delegation, therefore, proposed that drafting be entrusted to a

. gmall group representing the wajor legal systems of the world. Such a group would
work continuously between the third and the fourth sessions. The draft text
should be short, simple and less controversial.

69. All representatives who took the floor supported the idea that more
effective working methods should be devised to increase the efficiency of the
Commission and to accelerate its work on uniform rules of international sales.
However, most representatives were of the opinion *+hat the setting up of a
‘standing drafting group was not feasible.

70. Various alterna*ive suggestions were msde. One representative, with whom
many others agreed, suggested that instead of focusing attention on selected items
of ULIS, the Commission should proceed in a more orderly Pashion and consider ULIS
~in successive parts, chapter by chapter. Preliminary drafts of the Working Group
“would then be circulated in advance and any amendments thereto should be submitted
in writing. One representative suggested that the Working Group should meet for
longer periods of time; one representative suggested that the Working Group should
have at least two meetings between sessions. It was also suggested that the
Working Group might have a special rapporteur who had the necessary time to
prepare a revised text of ULIS. Another representative emphasized that members

of the Commission should not seek to impose their views on matters of detail but
should confine their comments to the substance of proposed texts. One
representative suggested that individual members of the existing Working Group
should be assigned the task of drafting specific articles. There was general
agreement that the Working Group in reporting revised provisions should make
explanatory comments on each article.

71. At the suggestion of the Commission, the Working Group on Sales held a
meeting to consider, in connexion with its future methods of work, the suggestions
made by representatives during the discussion and, in particular, the ideas
mentioned in paragraph €8 above.

2. 'The Commission decided, on the recommendation of the Working Group, to adopt
the following working methods with respect to uniform rules of the international
sale of goods: |

(a) The Working Group on the International Sale of Goods, established at
the second session of the Commission, should continue its work under the terms of
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reference set forth in paragraph 3 (a) of the draft resolution adopted by the
Commission at its second session; 17/ in order to accelerate its work, the Working
Group should meet, for at least ten working days, beforve the fourth session of the
Commigssion.

(b) 1Instead of considering selected items, the Working Group should consider
ULIS systematically, chapter by chapter, giving priority to articles 1-17,

(c) Members of the Working Group are requested to submit their proposals in
wvriting and in time to allow the Secretary-General to circulate such propcsala
prior to the meeting.

(d) Representatives of members of the Working Group, alome or in co-operation
with represeniatives of other members, should be entrugted, if so willing, with
the examination and redrafting of the articles referred to in paragraph (b) ahove,
and any other provisions of ULIS related to thcse articles. Such representatives
should take into consideration the relevant suggestions of Governments, the
documents mentioned in the report of the Commission on the work of its third
sepbion, and the decisions taken at that session as well ag the practices Gf
international trade.

(e} 'The representatives entrusted with the tasks referred to in paragraph (d)
above shall submit the result of their work, including explanatory comments on
each article, to the Secretary-General not later than 30 June 1970. The
Secretary-General is requested to transmit these reports to other members of the
Working Group on Sales for comments. The comments which reach the Secretary-
General before 31’ August 1970 shall be transmitted to the forthcoming sessign of
the Working Group. The Secretary-General is also requested to submit his '
ovservations to the Working Group, whose report should contain explanatory
comments on each issue or article of ULIS recommended for approval.

(f) Before the new text of a uniform law or the revised text of ULIS is
completed, the Working Group' should only submit questions of prineciple to the
Commission for consideration.

(g) Members of the Commission are requested to submit their proposals
- relating to the report of the Working Group in writing preferably in advance of
the fourth session of the Commission.

() The Secretary-General is requested to render assistance to the Working
Group in the performance of its task, in particular, by preparing; either at the
request of the Working Group or on his own motion, studies and other preparatory
documents (with the assistance of experts, if necessary, within the Llimits
permitted by the budget) and by submitting proposals for consideraticn.

17/ Official Records of the General Asgenbly, mwenty-fourth Session,
Supplement No. 18 (4/7618), para. 38 |
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B. Time-limits and limitations (prescription)

73. This subject was considered by Committee I in the course of six meetings on
16, 17 and 20 April 1970, and by the Commission at its 60th meeting, on

29 April 1970. A summary of observations made by members of the Commission and
cbeservers with respect to' the actions taken by the Commission is set out in
paragraphs 75 to 96 below.

T4h. 'The Commission had before it the report of the Working Group on Time-limits
and Limitations (Prescription) in the International Sale of Goods ("Working Group
on Prescription”) on its session held at Geneva from 18 to 22 August 1969
(A/CN.9/30), and a note by the Secretariat suggesting alternative approaches for
consideration of this report.” The Working Grouv on Prescription was established
by the Commission at its second session and was requested to study the topic
with a view to the preparation of a preliminary draft of an international
convention. 18/ '\ '

(1) Working methods and general approach

75. The Working Group recommended in its report that the principles formulated in
the convention "should be certain, nbjective and, as far as possible, should be
independent of the rules of any individual legal system" (paragraph 5). Several
representstives spoke in support of this approach as an aid to the clarity and
practicality of the rules. Some representatives, however, observed that the study
of the national rules of different legal systems in the various regions would be
helpful in formulating uniform rules; it was suggested that an explanation of the
reasons for choosing one approach and rejecting alternative approaches would be of
assistance in securing acceptance of uniform rules that vary from those employed
in national formulations. It was also observed that the approach to the work
should be pragmatic' and should concentrate on concrete results that would encourage
international trade. It was agreed that more detailed attention to working methods
should be given later and in the light of specific problems.

76. One.representative suggested that the convention on prescription should not
be confined to claims arising from the international sale of goods, but should
extend to other international transactions such as licensing agreements. Another
representative suggested that the uniform rules on prescription should be combined
with the uniform rules on sales. Most representatives, however, were of the
opinion that any advantages from broadening the scope of the work would be
outweighed by added complications in drafting, and by increased difficulty in
securing adoption of the uniform rules.

(2) Scope of the convention: the definition of international sales

77. The Working Group on Prescription recommended in its report that the ,
convention on prescription should contain the same definition cf scope as a uniform
law on sales (paragraph 11).

18/ 1Ivbid., para. 46, sub-paras. 1 and 2.

~20-



78. The Commission approved the Iecommendation of the Wbrkxng Graup referred to:

in paragraph 77 above. It was noted, however, that vaxlﬁuw problems with respect
to the scope of the uniform law on sales had noét yaﬁ ‘been Finally decided; it was
understood that the present decision contemplated. innerporat!ng into the convention
on prescription the rules on scope from the unlfbrm.law ‘on sales, such as the
definition of international salz and related rules, subject to later revisions

that may be made in the course of further work on tle uniform law on sales. It
was’ fur?her understood that this decision did not reach the gquestion of choice of
law. 19

A

(3) Types of claims; third parties

T9. Cons1derat10n was given to the recommendation in the report of the Working
Group (paragraph 13) setting forth a draft provision designed to express the

central idea that the convention's rules shoulé apply only to the rights of the
seller and the buyer (their successors and assigns, and persons who guarantee
their performance) arising from a contract for the internationsl sale of goods.

80. The Commission approved the above' recommendation in principle. Suggestions
for improvements in drafting were made. Some representatives also suggested that
claims based on personal injury or phys1cal damage, caused by the goods sold, to
other property ("product llablllty ') should be omltted from the convention. Other
represenuatlves suggested that "product liability" was given different scope and
effect in different legal systems, and that an exclusion that referred to product
liability" would be difficult to construe. This problem also was referred to the
Working Group. ‘

(h) Commencement of the period of prescription: the discovefy_of defects
or the occurrence of damage sdbsequent to delivery of the goods

- 8l. Conslderatlon was given to the recommendation in ‘the report of the Working
Group (paragraph 32) that where goods are delivered, the prescriptive period

"for claims relylng on a lack of conformity of the goods shall run from the date
of delivery" even though the defect is discovered or damage ensues after that date.

82. Several representatives supported this recommendation, which, it was noted,
supported the basic principles of definiteness and certainty to which the Working
Group had referred in its general statement of principle (paragraph 5). Several
other representgtives expressed the view that this recommendation might be unfair
to the buyer since the prescriptive period could start to run béefore the buyer

had an opportunity to discover the defect or to make a claim. Various alternatives
were suggested to meet this problem; these included starting the period from the
time when the goods were put at the disposal of the buyer at the place of
destination, the time when the buyer had first the opportunity to discover the
defect, the time the cause of action arose, and the time when notice was given._gg/

19/ Cf. ULIS article 2; A/CN 9/30, part VII sections B and c, paras. 108- J.lh
20/ Cf. ULIS articles 38 and 39.
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85. It vas agreed that, since the danger of hardship to the buyer would be
affected by the length of the prescriptive period, further attention should be
given to the problem of the commencement of the period after consideration had
baen givan to the lengfh of the period.

f8h. There was general agreement that, if the recommendation of the Wbrklng Group
ghould be aqcepted in pflnclple, the perlod should not start from the legal
cqncawt of "delivery" (délivrance), but from a physical event,such as "handing
over" the goods or when shipped goods bave reached the buyer. 21/ One
representative was of the opinion that a decision must be taken as to when the
period of prescription should start in the cage of a claim based not on a defect
gs to the quality of the gooas, but on the failure of the goods to comply with the
ccntract in resyect of quantlty, completeness or variety of the goods.

(5) L@hgth Qf_ths_prescriptive period: the.basic rule

85. Consideration was given to the recommendation of the Working Group in its
report that 8 single bagic period should govern the claims by both parties to ‘the
contract, and that the period ghould be within the range of three to five years
(paragraphs 49-50) .

k86. Néarly all of the- representatlves favoured a period within the range of three
to flve years. MNany representatives favoured the three-year period partly to
promote the settlement of disputes promptly and before the loss of evidence; and
partly to protect a seller from late claims after his right to recover from his
supplier had been barred by a shorter period under domestic law. Many other
representatives expressed the view that 8 five-year period was preferable in view
of the time required for investigation, negotiation and arrangements for bringing
legal action, possibly in a distant State.,

87, Beveral of the renresentatlves indicated that their initial preference would
be affected by future degisions with respect to other provisions of the convention.
Such provisions included the ability of the parties to extend the period to permit
further negotiation and extensions of the perlod while suit was impossible or was
prevented by the other party.

88. In view of the varying views on the length of the period, many representatives
suggested that a questionnaire be addressed to Governments and to interested
international organizations, which should include a question as to whether the
period of limitation could be extended or shortened; in other words, if the period
- of limitation is three years, whether it could be extended up to five years and ,
conversely, if the period of limitation is five years, whether it ceould be
shortened to three years. Some representatives suggested that it would be
approprigte to set a period that could be extended by agreement, but could aot be
reduced by agreement.

i

21/ ¢f. A/0W.9/30, para. 3L.
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89. The Commission decided that a draft Questionnaire on the length of the period
and other problems should be prepared for consideration by the Working Group nn
Prescription at its next session, and should thereafter be addressed to Governments
and interested international organizations, in order particularly to ascertain the
views of those engaged in business in relation to this and any other’' relevant

issue in accordance with the final instructions by the Working Group. The
Commission consequently postponed its. decision with respect to the length of fhe
prescrlptlve period.

(6) Effect of a guarantee for a spe01f1ed time

90. Consideration was given to the recommendation of fhe Working Group (iv
paragraph 37 of its report) that the convention include the following provision:

"Where the contract contains an express guarantee relating to the goods
which is stated to be in force for a specified time, the period of -
limitation in respect of any action based on. the guarantee shall expire
one year after the expiration of such time or /3 _/ [ 5_/ years after
the delivery of the goods to the buyer, vhichever shall be the later.

9l. Members of the Working Group explained that, in view of the concluding phrase
"whichever shall be the later", the intention was that this provision would never
‘shorten the basic periocd (indicated alternatively as three or five years), at
least not the period yunning from the time of delivery. Thus, this provision
would be operative only if the period of an express guarantee expired within the
last year of the basic period or subsequent to the operation of the basic perlod,
in such cases, the provision assured an added period for asserting & claim. The
question was raised as ‘to whether this intent had been clearly expressed.
Attention was also called to certain drafting questions noted by the Working
Group (in paragraph 38 of its report).

92. It was suggested that the added period should be two years rather than one,
in view of the extensive investigation and testing that may be required in sales
of industrial plants and heavy machinery, although a one-year period might be
acceptable to the sale of goods like automobiles to which many representatives
made ~—sference. Another suggestion was that the added period should be the same
as the basic period (three or five years).

93. The recommendation of the Working Group was accepted in substance by most
representatives. It was understood that the Working Group would consider the
suggestions made in the course of the discussionm. One representative questioned
whether, in the interest of gimplicity and to avoid overly long' prescription
periods, the proposed provision could not be omltted altogefher. ‘

(7) Interruption of the period by acknowledgement of the debt

ok, Consideration was given to the recommendation of the Working Group (1h
paragraph Th of its report) that, if the debtor acknowledges the debt, the
prescriptive period would start to run afresh from the date of acknowledgement.
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. The Commission accepted this recommendation in principle; attéhtion was directed

to discussion in the report of certain related questions, including whether the
acknowledgement nust be in writing (paragraph 77) and whether a part payment would
‘have the same effect as an acknowledgement (paragraph 81). e

L

(8) General comments on the report of the Working Group

' 95. Since there was insufficient time for separate debate on all of the other
recommendations of the Working Group, general discussion was invited with respect
to the remaining parts of the report. Representatives made comments with respect
to various problems including: the effect of impossibility or force majeure
 (paregrephs 63-66); the legal action necessary to interrupt the prescriptive

.~ period (paragraphs 82-89); the applicability of the convention to actions to -

enforce judgements (paragraph 62); and the effect of fraud (paragraphs 67-T0).

'(9) PrOgramme for completion of the work

- 96. CQhSidération was given to the recommendation in the report bf the Working
Group (paragraphs 125-126) and to the note by the Secretariat.

97. ‘The Commission decided to request the Working Group to meet to prepare a
. tentative draft convention for submission to the Commission at its fourth session.
Tt was further decided that consideration should be given to the appropriate time
41d place for a meeting in the light of the convenience of the members and the
evailébility of conference services. The Commission further decided to request the
Secretary-Ceneral to prepare, in advance of the session, a draft questionnaire on
the length of the prescriptive period and other related problems and a working
paper analysing the problems raised by the discussion at the present sescicn.

C. General conditions of sale and standard contracts

98, The subject of general conditions of sale and standard contracts was
considered by Committee I in the course of its 15th meeting, held on 15 April 1970,
"and by the Commission in the course of its 60th meeting, on 29 April 1970. |

99,. The Commission had before it the report of the Secretary-General entitled
"General conditions of sale ard standard contracts" (A/CN.9/34) concerning the
implementation of the Commis§1on‘s decision at its second sessione.

100. It was suggested durirg the debate that the regional economic commissions
should be encouraged to formulate new general conditions which would satisfy the
needs and interests of the region. -

Decision of the Commission

10l. On the suggestion of the Chairman, at its 13th meeting, on 15 April’ 1970,
the Committee approved a recommendation for submission to the Commi.ssion.
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102. The Commission, at its 60th meetlng, on 29 April 1970, con61dered the
recommendation of Committee I and adopted unanimously the following decision:

Ihe*Commission:

Requests the Secretary-General'

(a) To continue with the programme of implementation of the
Commission's decision made at its second session, 22/ and to submit to.
the fourth session of the Commission a progress report thereon including,
if possible, an analysis of the comments made by the regional economic
commissions and by States on the Economic Commission for Europe General
Conditions, the General Conditions of 1968 of the Council for Mutual
Economic Assistance and Incoterms, 1953; ,

(b) .To commence @ study on the feasibility of developing general
conditions embracing a wider scope of commodities. The study should
take into account, inter alia, the conclusions in the report, referred
to in paragraph 1 above, and the analysis of the Economic Commission for
Europe General Conditions to be submitted by the repressntative of Japan.

———

22/ Official Records of the General Assembly Twenty-fburth Session,
Supplement No. 18 (A/7618), pava. 60.1. =




,(”' i

CHAPIER III

W, oo

TNTERNATIOHAL PAYMENTS

S

:'t\
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105 The subwect of the harmonlzatlon and unification of-the law of negotiable
1nst“uments was cons;dered by Committee II in the course of four meetings, held on
1h 15 and 27 Anril 1970, and by the Commission in the course of its 58th meeting
en 28 April 1970, - A summary of the observations made by members of the Commission

and by’dbservers aurlng Those meetlngs 1s ‘set out 1n paragraphs 105 to 116 below.

10k, ‘The Commission had before it a. report of the Secretary-General entitled

'"Analy51s of the replies received from Governments and banking and trade

“institutions to the questionnaire on negotiable instruments used for making
international payments" (A/CN 9/38). That report analyses the observations of
seventy-elght respondents regarding the present methods and practice for making
‘and receiving internetional payments and the problems encountered in settllng

~ international transactions by means of negotiable instruments.

105, The observer of the Organization of American States (OAS) informed the
fommission that the Council of OAS had requested the Inter-American Juridical
Commlttce to make a study on negotlable instruments and to prepare a draft

,ﬁconvention on thc’uUbJeCt' The Juridical Committee had under consideration a

draf+ un;form law on negotiable instruments prepared by the Institute for Latin
Amerlcan Integratlon, an agency of the Inter-American Development Bank; it had

_decided-to concentrate its study, for the time being, on cheques and bills of
exchange.

\\

3106 The Commission was of ‘the oplnlon that the questionnaire and the analysis of
the replies thereto, prepared by the Secretariat im. consultation with interested

international organizations; constituted an important contrlbutioh to the first
stage of its work in respect of negotlable instruments. In this connex1on, the
Commission reaffirmed the opinion ‘expressed by 1t at its second session that

- seeking the views and active su/Port of banking end trade institntions was a
.prerequlslte to any final QGCISlO

n regardlng the desirability of unlflcatlon and

its p0551b1e scope.

107. With.respect to chapter I of the report, contalnlng 1nformatlon on the current

practices followed in making and receiving international payments, several

lrepresentatlves referred to the significant changes which had taken place in

. banking .practice in the last two decades as a result of the increased.use of

telegraphic and cable transfers and- the development of computer technigues. These
representatives qualified their statements by observing that such new practices
and-techniques would.not r;place the use of commercial paper; bills of exchange

-would continue to play & vital role, particularly in. credit transactions ; and,

where the transfer method was used, there was frequently an underlying transaction
involving the use of a nggotiable 1nscrument The view was expressed, however,

:‘"ﬁhat the method ¢f payment by telegraphic and cable transferg%and by payment orders

. hed, in the context of international transactions, become sufficiently important

to gastify*a separate inquiry and study by the Secretariat. Accordingly, scme

representatives who commented on this aspect of 1nternat10nal payments suggest11?

[ .
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that the Secretariat should study those new payment devices and the problems
which had arisen in their use. It was observed that a study by the Secretariat
of the nature and extent of international payment transfers might indicate whether
there was in this respect a need for the establishment and acceptance by banks of
uniform contractual arrangements or guides to practice, designed to mitigate
disputes and practical problems.

108. With respect to chapter IT of the report, concerning problems encountered in
meking and receiving international payments by means of negotiable instruments,
several representatives noted that the analysls contained evidence to suggest
that the task of traders and bankers would be simplified if uniformity were to

be achieved in respect of the rules relating to the formal requisites of
negotiable instruments, forgery, protest and notice of dishonour (including the
formalities of protest and the time-limits within which protest must be made or
not:ce be given) and the menner of proof of non—acceptance or non~payment.

109. The view was expressed thet uniform contractual arrangements between banking
institutions, such as the Uniform Customs and Practice for Documentary Credits
and the Uniform Rules for the Collection of Commercial Paper, while useful for
defining the relationships between banks and their customers, were not designed
t0 remove difficulties arising*from*divergencieS'between national laws., =«

110, The view was also expressed that the Secretary-General's analys1s of the
replies regarding problems encountered would be of guédt use to those States
which intended to review their legislation. )
111. With respect to the alternative approaches to the harmonization- and
unification of the law of negotiable instruments in the context of’internat onal
pajments, suggested in chapter IV of the report as possible subjects for further
stnay by the Secretariat, several representatives reiterated the opinion, already
expressed at the second session of the Commission, that it would be impracticable,
at the present stage; to attempt to revise the Geneva uniform laws on cheques and
bills of .exchange in a way that would be acceptable to both civil law and
common law countries. - Some representatives stressed that it was important for
the Commission to establish a clear distinction between negotiable Anstruments
law governing internal payment transactions and rules applicable to instruments
used in international transactions, Therefore, the Commission's current study.
-should relate to ‘the p0951bility of establishing unified rules used for
- international payments only, and it should be left to State-, 1ndiv1dually or
on &, regional basis, to determine whether modlflcations Were called for in their
national 1egislation. :
‘112, The COmmLSblOn was unanimous in consldering that the only viahle approach o
at the current stage was for it to focus its work on a convention setting forth
rules that would be applicable to a snec1a1 negotiable . 1nstrument for use in
international transactlons. The uniform rules set forth in such a convention
would only be applicable tec an instrument bearing a heading indicating that it
was subject.to the rules of che convention. The use of the instrument would be
optional., 3 I -
(/ . ) - a

113, The view was expressed that the Commission's study should in no way preaudge
the ultimate form of the instrument or the scope of the rules applicable o it.
For example, it was suggested that ‘the instrument in question, although likely
to 1ncorporate the main elements of the traditional negotiable- 1nstrument, .

; e AN ‘ ; o , 5 ]
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possibly might not be a negotisble instrument in the current meaning of the term,
that is, its negotiability might be restricted in one way or another,

114, In the view of several representatives, the approach advocated by the
Commission would have the added advantage of enabling developing and newly
independent countries that had not taken part in the shaping of negotiable
instruments law to participate in the development of new rules.

115, Th# Commission expressed the opinion that its study on uniform rules for
(Aegotlable instruments for international transactions might meke it necessary

" for the Secretary-General to address supplementary questions to Covernments and
' banking and trade institutions; those questions should relate to the possible
content of the rules applicable to such an instrument and, in particular, elicit
comrzents regarding the specific rights and liabilities of the parties to an
instrument.

116, The‘view“was.expressed that the co-operation with interested international

organizations had proved eminently successful and that such co-operation should
be intensified and, when possible, expanded. :

vDecision of the Commission

117. At its 15th meeting, on 27 April 1970, Committee II approved & recommendation
for submission to the Commission.

118, The Commission, at its 58th meeting, on 28 April 1970, considered the
recommendatlon of Commlttee IT and adopted unanimously the following decision:

The Comm1331on:

Reguests the Secretary-General

(a)- To complete the analysis of the comments made by Governments and
banking and trade institutions regarding problems encountered in settling
international transactions by means of negotiable instruments, by including the
replies that were received after the report of the Secretary~General had been
drawn up; ‘

(b) To prepare a detalled analysis of the corments mede by Governments and
banking and trade rnstltutlons, in response to the questions set out in the annex
~to the Secretary-Geqeral's questionnaire, regarding the possible content of new
rules spplicable to a special negotiable instrument for optional use in
~ international transactions, and to address, if deemed necessary, supplementary
qumstions to Governments and banking and trade instltutions,

(c) To submit these analyses to the fourth session of the Commission;

; (d) To hold further consultations with interested international B
orgenizations in carrying out the work. '



B, Bankers' commercial credits

119. The subject of bankers' commercial credits was considered by Committee LT
in the course of five meetings, held on 13, 15, 16, 23 and 27 April 1970, and by
the Commission in the course of its 57th meeting, on 27 April 1970. A summary
of the observations made by members of the Commission and by observers during
those meetings is set out in paragraphs 121 to 124 bhelow.

120, The Commission had before it a report of the Secretary-General entitled
"Bankers' commercial credits" (A/CN.9/L4).

121, It was stated on behalf of the International Chamber of Commeice. thetktne ICC
had appointed a working perty for the revision of the 1962 version of the Uniform
Customs and Practice for Documentary Credits ("Unlform Customs (1962)").

122, Several representatlves whlle con51dering that Uniform Customs (1962) was

of great importance in international trade transactions, expressed the- opinion ‘that
certain of the rules were subject to divergent interpretations and that 78 1962
version did not adequately deal with certain aspects, such as conditional payments
under the documentary credit system, ‘

123, The Commission welcomed the work of revision of the 1962 version to be
undeotaken by ICC. At the same time, it felt that, in view of the widespread

use of Uniform Customs (1962), a procedure should be developed that would permit
interested circles in countries not represented in ICC to meke observations.on

the operation of Uniform Customs (1962), so that these could be taken into.satcount
by ICC. The Commission was agreed that the Secretary-General should be requested

to invite Governments and banking and trade institutions to submit such ’ 9
observations as they might wish to make on Uniform Customs (1962) for transmission
to ICC. The view was also expressed that ICC should be invited to submit the
revised rules to a future session of the Commission before their final adoptlon
by ICC, since this would prepare the ground for a poss;ble decision by the
Commission to commend the use of the third revision of Uniform Customs in relation
to transactions lnvolv1ng the establxshment of a documentary credit.

O

12L. Several representatives considered ﬁhat it would be in the interest of the @
work of revision to be carried out by ICC and of the ultimate adoption of the
third revision of the Uniform Customs by the greatest possible number cof banking
institutions, if ICC were to devise a procedure whereby countries not represented
in I0f could participate in the work of revision. It was stated on behalf of ICC s
that this p0551b111ty'WOuld be given the fullest con51derat10n.

[

<

Decision of the COmmission

125. At 1ts 1hth meeting, on 23 April 1970, Committee IT approved a recommendation L
for submission to the Commission. : /,, .

444444

126, The Commiss1on, at 1ts 57th meeting, on 27 Aprll 1970 considered the,'
recommendation of Committee II and adopted unanimouslj the following decision.
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The Commission: > S -
‘Requests the Secretary-General:

(a) To inform Governments and intervested banking and trede institutions that

. the International Chamber of Commerce intends to revise the 1962 version of the

Uniform Customs and Practice for Documentary Credits (Uniform Customs (1962));

(b) To invite these Governments and institutions to communicate to the
Secretary-General for transmission to the International Chamber of Commerce their
observations on the operation of Uniform Customs (1962), so that these
observations may be taken inte account by the International Chamber of Commerce in
its work of revision; : o :

- (e) To invite the International Chember of Commerce to submit tc & future
session of the Commission, for consideration, the proposed revised text of
Uniform Customs, N | . L

. P .

C. Guarantees and securities ° : C

127. The subject of guarantees and securities was considered by Committee II in

the course of seven meetings, on 13, 15, 16, 20, 23 and 27 April 1970 and by the
Commission in the course of its 57th and 58th meetings ‘on 27 and 28 April 1970,

A summary of the observations made by members of the Commission and by observers
during those meetings is set out in paragraphs 130 to 136 below.

S

léﬁf The Commission had before it the report by the Secretary-General entitled

. "Preliminary study of guarantees and securities as related to international
- payments" (A/CN.9/20 and Add.1). The Commission also had before it & proposal,

£

” submitted by Hungary to the second session of the Commission, concerning the

preparation of uniform rules and practice relating to bank guarantees

. - (A/CN.9/L.13), & note by the Secretary-General reproducing the observations

recelved from members of the Commission on the aforementioned report of the

| Secretary-General (A/CN.9/45 and Add.l), and a note by the Secretary-General

reproducing the report submitted by the International Chamber of Commerce on

the sibject of bank guarantees (A/CN.9/37).

hlé9. The Commission decided to consider guarantees and securities separately |

and in turn,

(1) Guarantees '

3 J a

‘ 130. Tﬁere was géneral‘agreement that work on the subject of guarantees should’be

conicentrated, for the time being, on the problems that arise in the context of
guarantees where the guarantor is a bank or other financial institution. - The view

' was expressed that the lack of standardization in respect of clauses inserted in

:<ﬁoﬁtracts of guarantee and in respect of the désignation of such gharantees often

~ gave rige to difficulties. -Thus it was not always clear what was the extent of’

the obligation of the guarantor, and in such cases the lisbility of the parties

" involved was difficult to determine. Other problems were said to have arisen in
respect of the expiry date of & bank guarantee when no such date was included in

a S . : - .
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the contract; the question of the applicable law, the influence of exchange control
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regulations that might result in the inability of the guarantor to transfer funds
abroad in favour of the beneficiary, and the effect of force majeure on the
obligations under a contract of guarantee. For these reasons, the Commission
advocated that a study should be undertaken of the legal nature of guarantees of
payment, that unified rules for such guarantees should. be drawn up, and that
standard forms should be prepared of different typés of bank guarantees that
could be used in the context of international transactions.

131. Several representatives pointed out that the work of the International
Chamber of Commerce, as evidenced by its report to the. PommlsS1on, was concerned
mainly with tender guarantees, performance guarantees and repayment guarantees,
and suggested that the ICC's study should be expanded to include guarantees of
payment which were of particular importance for exporters of goods. L

132, It was p01nted out on behalf of the International Chamber of Commerce that

it would probably not be possible to draw up the same set of rules for the many
types of guarantees in existerice and that ICC had therefore: concentrated its

study on those types of guarantees where the need for remedlal action appeared to °
. be greatest. In this connexion, one representative expressed the opinion that

. 'thére were certain basic rules common to all types of bank guarantees and that it
would be advantageous to establish such rules. The sugestion was made that the
Commission might at some stage wish to ascertain what types of guarantees were
used in connexion with international transactlons and what'were the most
troublesome problems in respect thereof. : )
133. The Commission noted that only the banklng and trade 1nst1tut:ons in countrles
represented in ICC had received the ICC questionnaire on performancte guarantees,
tender guarantees and repayment guarantees and that some of these 1nst1tutlons had
already responded to it. In view of the widespread use of such guarantees in
international transactions, the Commission was of the opinion that it was important
that ICC should also take into account the observi “ions which Governments might -
wish to make and the views and practices of interested banking ang trade
institutions not -vepresented in ICC. For these reasons, the Comnission agreed

to request the Secretary-General to address the questionnaire of ICC. to ‘
Governments and also to banking and trade 1nst1tut10ns 1n countrles not represented'
in ICC. ~

134, With respect to guarantees of payment, the Conmission was of the oplniOﬁ that
ICC should be invited to draw up a further questionnaire relating to that type of
guarantee which would be circulated by the Secretary-General to Governments and
banking and trade institutions. In addition, the Secretary~General should be.
requested to prepare a comyllatlon of the replies to that questlonnalre and to
submit it to the fourth session of the Commission.

135. The Commission was of the opinion that ICG)ﬁhould ‘be invited to uubmlt To e
future sessions of the Commission reports on the progress made by it in the natter .
of bank guarantees and that, before any-final decision would be taken by ICC ,
regarding the standardlzatlon of practice in the field, the Comm1551on should have E

the opportunity to consider the course of action which ICC Wlll.propose‘;a Cans

136. Several representatives con51dered that it would be. to the beneflt of the
studies of ICC in respect of bank guarantees, if ICG‘Were to devise a procedure
whereby countries not represented in ICC could be a55001e bd with this work.{»lt
was stated on behalf of ICC that this poss1bi11ty would be glven the fullest
consideration. ” W | o . -

_3]_..

0

T T T

- 2

e



'Deéision pf ‘the Commission

137. At ite Lkth meeting, on 25 April 1970, Committee IT approved a recommendation
' for submission to the Commission. | | |

138. The Commission, at its 5Tth meeting, on 27 April 1970, considered the
recommendation of Committee II and adopted unanimously the following decision:

The Commission:

‘Noting that the International Chamber of Commerce is likely to be ready to
expand the scope of its inquiry and study on bank guarantees, -

3
i

Requests the Secretary-General:

(a) In respect of perfommsnce guarantees, tender guarantees and repayment
guarantees, to address the questionnaire of the Lnternational Chamber OF Commerce
to Governments, and also to banking and trade institutions in countries not
represented in the International Chamber of Commerce, and to transmit to it the
observations so received; '

(b) In respect of guarantees of payment,

(i) To invite the International Chamber of Commerce to prepare a
questionnaire on the subject; s

(ii) To address such a questionnaire to Governments and +to banking
and trade institutions, and to transmit the observations so
received to the International Chamber of Commerce;

(iii) To prepere a compilation of the observatignsvreéeived in response
to the questionnaire and to submit it to the fourth session of the
Commission; ’ E '
, - (e) In future, to invite the International Chamber of Commerce to submit
~to the Commission, for consideration, reports on the progress made by it and on
_its proposed action in the matter of bank guarantees. '

(2) Securities

139. Tt was generally agreed that the great diversity -of the laws relating to
security interests in goods was one of the wain reasons why the use of security
interests in intermational transactions appeared to be limited. The | ’
representatives who spoke on the subject noted that security interests were
usually governed by the lex situs, and that property encumbered by such interests
would not normally be moved from one jurisdiction to another. Therefore, conflict
‘of law problems were not likely to occur with great frequency. These o e
~ representativés noted, however, that exporters, wishing to secure the unpaid |
‘plrchase price for goods soid by them to a foreign buyer, had a clear interest in
being informed about their rights under the foreign law vis-3-vis the foreign
buyer and third parties. Similarly, lending institutions would wish to kinow
what-devices te secure the loan were available in the country of the borrower.
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140. The Commission was of the opinion that if should exclude from its
consideration security interests in ambulatory chattels, such as ships and
aircraft, that had already been the subject of international agreements.

141. The Commission agreed that, at the present time, its work should be
concentrated on obtaining information about the national legal rules on security
devices relevant to international transactions, and on the dissemination of such
information. . , | i .

142, Several representatives referred to the use of trust receipts in respect of
transactions under which a lender who has no prior title in goods oktains a lien
on those goods for the purpose of securing a loan. It was stated that, in the
use of this trust receipt, the possession of the goods remained with the borrower,
and that the borrower was empowered to sell the goods clear of the lien, but was
required. to turn over all or a part of the proceeds of the sale to the lender.
Some representatives advocated that the Secretariat should make a study of the
subject of trust receipts. Other representatives were of the opinion that this
device, accepted in certain common law jurisdiction, could not easily be received
into civil law systems. Still other representatives pointed cut that Lrust '

receipts were usually held by a lending bank in the country of the debtor and
therefore seldom gave rise to problems internationally. “

143. Reference was made during the discussions to conditio%@l sale contracts by
virtue of which the seller secures payment of the purchasg/ﬁrice.by retaining
title to the goods sold until the full purchase price is paid. It was observed
that an advantage of a credit granted directly by the se1ier to, the buyer would
be that the cost of the credit might be considerably lowered. The suggestion
was made that the Secretariat should make a study of the rules of the principal
legal systems with respect to this type of sale contract, having regard to
existing studies on the subject. | | g

LR
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Decision of the Commission

144, At its 15th meeting, on 27 April 1970, Committee II approved & recommendstion
for submission to the Commission. : ‘ - e

145, The Commission, at its 58th meeting, on 28 April 1970,’considered the

recommendation of Committee IT and adopted vnanimously the,following’decisiohg

The Commission:

" Requests the Secretary-General:

(a) To invite Governments to submit information on security interests in
goods, under their national laws and practice, that are relevant to international
transactions - such information to relate to the main characteristics of éach
security device and the legal effects it entails; coe

" (b). To make the'in&brmation'so'reéeiVed available to théfﬁémmiﬁéibﬁ‘at"its
fourth session; | ‘ C e .o

(e) ‘To make a study of thg rules of the principal légaiféysﬁémé Cbﬂcernihg%
the conditional sale contract and the trust receipt, having regard to existing
studies on the subjects. R :
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© CHAPTER IV
 INTERVATTONAL COMMERCIAL ARBITRATION

2

146, kThecéhbjecﬁvbf ihﬁéxnational commﬁfqigl arbitration was considered by the
Commission at 1ts 52nd, 55rd and 60th meetings, on 21 and 29 April 1970.

A¥7. The Commission had before it a preliminary report on international commercial
~erbitration (A/0N.9/42) by Mr. Yon Nestor (Romania), the Special Rapporteur
appointed by the Commission at its second session, and a note by the

- Se¢retary-General concerning the United Nations Convention of 1958 on the

- Recognition and Enforcement of Foreign Arbitral Awards (A/CN,9/49 and Add.l),

148, The Specisl Repporteur explained the manner in which he intended to pursue -
his study Qf{iuternational‘commercial arbitration, and referred to the problems,
set out in paragreph T4 of lis preliminary report, which he intended to study in
his final report with a view to ascertaining whether they were appropriate for

~ further attention and action by the Commission. The Special Rapporteur further

- stated that he expected to be able to submit his final report to the fifth session
of the Commission. o | » |

- 149, The representatives who spoke on the subject commended the Special |
Bapporteur's preliminary report, and expressed their appreciation for his efforts.
There was general agreement that the Special Rapporteur's mandate should be
extended to the fifth session, at which he would present his final report, and
that every assistance in gathering materials should be given him by the members of
the Commission and the Secretariat. ’ | | |

150. The view was generally held that the Special Eappd%teur, in completing his
study, should consider which of the problems set out in paragraph T4 of his
preliminary report offered sufficient indication that they could be successfully
resalved within the near future to Justify undertaking work at the present time.

A pumb&r=0f°r&px@aentatiﬁes offere¢d suggestions in this regard for consideration
by the Special Rapporteur. The view was expressed that it was desirsble that the
final report should also. deal with the problem of the uniform application of the
Unitéd Nations Convention on the Recognition and Enforcement of Foreign Arbitral

Awards of 1950, It was further stated that the report should analyse the causes
of the ebsence of uniformity and what meassures could be taken to ensure uniform
application of the Convention. Some representatives stated that the problems ,
should be ranked in temms of the possibility of reaching a solution to them rather

“then in terms of importance. One representative suggested that the Special
Fapoorteur take into ¢onsideration for his’ further work the rules of the
Inver-American Commercial Arbitration Commission. . |

lglm»oﬁevwral‘weprgﬁentaﬁives expressed ‘the opinion that uniform rules on |
international commercial arbitration should be prepared, which would become the
subdect Qf’ﬁn\imﬁﬁrnatidnalfaonventiqnw The organization of a world-wide system
‘@@;i&b@&ﬂation&l,aommercial“arbitratiau,was also suggested. Other. representatives

were of the view that, in&tead of drafting a new convention, the Commission should
%gn@@nhrate Qn.making;th&_existing gormulgﬁion more acceptable and should seek to

—5h;
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ascertain why certain conventlons, sugh as the United Nations Convention on the
Recognition snd Enforcement of Foreij n Arbitral Awards of 10 June 1958 and the
European Convention on Internatlona1ICommercia1 Arbitration of 21 April 1961 have
not ‘oeen adopted by a grgater nuﬁber of countries.

152. It was suggested that consideration should be given to the unification and
simplification of national rules concerning the enforcement of arbitral awards and
the limitation of judicial control over arbitral awards, including the reduction
of means of recourse against enforcement.

155. Some representatives expressed the view that the Commission should promote
the organization of new arbitration centres in developing countries and the
rendering of technical essistance in this field. It was suggested that
encouragement be given by the Commission to the Economic Coumission for Africa
and the Organization of African Unity for the creation of an African Arbitration
Assoclaticn, which would have panels of Africen arbitrators. The widespread =
inclusion of Africans as arbitrators in arbitral tribunels involving trade with
African countries was alsc mentioned as means for promoting international
commercial arbitration in Africa. .

154. Some representatives stated that the use of arbitration was impedea‘by its
hlgh cost, and suggested that work be done towards stdbmllzlng such expense.

155. A number of representatives indlcated the progress made in ‘their respective
countries toward adherence tc the United Nations Convention on the Recognition o
and Enforcement of Foreign Arbitral Awards of 1958. These stabements were made
in connexion with the decision of the Commission at its second session that the
1958 Convention should be adhered to by the largest possible number of Stetes. 23/

Deoision of’the Commission

156. The Commission, at its 60th meeting, on 29.Apr11 1970, unanimously ad0pted |
~ the following decision: , .

The Commission: ' o | o N

Unanimously expressing its appreclation to the Special Rapporteur,
Mr . Ion Nestor (Romania), for his prellminary report, N |

1.: Decides:

(a) To extend the mandate of the Special Rapporteur to the firth
»session of the Commission, _ .

(b) To request the Speclal Rapporteur to take into c@nsidéramion
the suggestions made by wembers of the Commiszsion and to submit his final :
report to the fifth session of the Commission; -

23/ Officisl Records of the General Assembly, Twenﬁﬁhfourth Session, Lo
" Supplement No. 18 (A/7613), para. 112. o o B s

/ N o 13 H
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~ (e) To request the meubers of the Commission and interested
intergovetrnmental and international non-governmental organizations to
assist the Special Rapporteur in kis task vy giving him information on
exlsting laws and practicéds in the field of internationsl commercial
arbitration; Y . |

- (da) To request the Secretary-General to arrange, ifkpossible, for
- the reimbursement of the Special Rapporteur for his experises in gathering,
translating and reproducing materials for his report; .

2. Reaffirms the opinion expressed at its second session that the
United Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards of 1958 should be adhered to by the largest possible
‘number of States. o |

e

S
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CHAPTER V

 INTERVATIONAL LEGISIATION Ol\T SHIPPING . .~

157. -The subaect of ‘international shipping legislation was considered by
Committee II in the course of two meetings, on 10 April 1970, and by the
Commission in the course of its 59th meeting, on 29 April 1970. A summary of
the observations made by members.of the Commission and by observers during those
meetings is set out 1ntparagraphs 158 to 165 below.

158. Some representatives stated that it would have been preferable if the

UNCITRAL Working Group on International Shipping Legislation, set up by the
Commission at its second session, had been convened before the Commission's third
session. In their opinion, it would have been consistent with the decision taken

by the Commission at its second session for the Secretary—General to have convened
the Working Group on his own initiatve, without prior consultation with 1ts = B
members. It was also observed by other representatives, however, that under the
circumstances a meeting of the Working Group prior to the third session would not .
have furthered the Commission's work in the field.

159. In the view of the representatives who spoke on the subaect, a rational R
approach to the working relationship between UNCITRAL and UNCTAD was essential. L
These representatives were of the Ppinion that the primary task of UNCTAD was to '

deal with the economic and finaneial aspects of shipping legislation, providing

the Commission with information which would enable it, where approprlate, to .

prepare uniform rules in the field. In this connexion, one representative |
expressed the view that the Commission should suggest to UNCTAD the’general nature

of the information it needed\ and request the Conference to provide 1nformstion on. .

the financial and economic conu,quences of changes in existing international” ,'
legislation. Another view was'that UNCTAD should be invited to exclude- all legal
matters from its programme of work. If this were not done, endless conflicts would
ensue and, in that event, it would be preferable if the Conference were %o.deal .

with both the legal and ezonomic aspcts of international shipping legislation.

160. The view wes generally held that UNCITRAL had a s1gn1vicant role to play in
the field of international shipping legislation. . It was © ated, on behalf of the
African, Asian and Latin American members of the Commission, what the Commission

should regffirm that 1nternat10nal shipping legislation was a priority topic in .

its work programms.n/it was the view of these members that the UNCITRAL Working

Group should be convened at 1east prior to the fou“th session of the Comm1ss1on. I

161. Several representatlves urged the Commission to bear, 1n mlnd that certain
organizations, in addition to UNCTAD, were active in the. field and that , ,
co-operation w1th them should be malntalned. ' e e

162. Other representatlves were of the oplnlon that, in view of the iact that

UNCTAD is already working on the topic of bills of lading/and that progress is vl
expected to be slow in this complex field, UNCITRAL could examine closely related S
topics in the field, such as charter parties, the obligations and duties of the
shipper before and after the cargo has been unloaded contalner shipping and the
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. Mr. E. Cornejo’ Fuller (Chlle), reported to the Commission that the Group had
agreed t sthe followingoarrangements' (a) the Cha;rman of the Working Group -

-~

s
*y

A

ﬁﬁﬁ&e h the

- powers of Shipping agents. -The Cbmmlssren,would thus avoid dupllcation of effort

and, on, g@eﬁe er hand, it would not be v1rtually abandonlngka priority field by
wa&tﬁig'wntil ,he 'UNCTAD Worklng Group had completed its study.

N

v163. Ii Wes stated on. behalf of UNCHAD that it had. prepared a questlonnalre ‘'on
- bills of lading to be addressed to Govérnments, insurance associations, carriers

. - and shippers, in order to .obtgin information regarding the existing problems in

‘the ameag.ﬁA gumber Qf exgerts and,consultents had been engaged by UNCTAD to asgist

itxin.thls work.p RN N Coe N 9. ,,{ae\
SR S O,AM" R : 4‘; R o= : A SR ,
”%6§§Vkﬁf’fetlng ef‘the Werkrng,Group on International Shlpping~Leglslat10n was -

-conygne&,durmng,the third session. The Chalrmen of the Working Group,

I

v”preseht UNCITRAL at the UNCTAD'Working Group meetlng even if Chile were
re *lected to the GOmm1581on; and (b) the election of an alternate to the
Cﬁgi a weuld he,postponed in.v1ew of theUChairman‘s firm 1ntentLpn;to attend .
ea He ;mﬁrhWbrkxng Group meetlng, and (c) should it become necessary to elect an
f%ernate;to the Chairman, the WOrklng Group would be convened 1n,N¢w York from
gng the Qermanent m1531ons of the, members of’the~Group. ¥

4?65.°*The Comm1<s1on Was of the oplnlon that alternates to those members of the
Working Group—on Sh;pping'whose membershlp in the Commission is due to expire in

) 1973 sh ogid be eppolnted -Tor reagsons of continuity of work. The Commission

appoi“ REnya as th»;alternate for the: United Arab Republlc, the Democratic
Rbpﬁbll the Congo as thé»alternate for Ghana, Australis as the alternate for

“Ehe' Unltedgﬁingdom,of Great Britain and Vorthern Ireland; the United'/States of

»tf A§Erlca as the.alternete for Ttaly; Hnngary as the alternate for the Union of

boviet Soclallst Bepubllgi%/and Mﬁxrco as. uhe alternate for Chlle.,
» b : , '
““ﬁ[qg;the Gbmmlssion P

4

,165;“%The'0bmmlss1on, at ‘its 59th meetlng, dﬁ'ag Apr11‘1370, edopted vnanimously
“Ehe fellow1ﬂg declslon' S o e . R

1‘" - o
. -

”0

“PjTﬁﬁgQQmmiSSioni‘
N L T —— o

A ,Beczides:

T e Tl
A)‘S ]) -

o 1., ‘o request the Chairmdn of the Wbrklng Group on Internatlonal
Eﬁing Leglslatlon tefattend, as. the,spe01al Representative of the

"ﬁ
“ %i, Léﬁfqn, the sessmon of the Unltea Nations Conference on Trade and
f”?" f7 eltpment Working ' Group on Shlprlng”Leglslatlon yo be held at Geneva
*‘“ h,beeember 1970 or February(l97l . : J
‘ffa‘“’" ‘f7 Tezrequest the Spec1al_ﬁ$preueptat1ve- W?

7 . i,

(a? To . ebeerve the se851on.of the Wbrklng Group on- Shlpping

L Y ¢ §
s aj*\gélﬁlatlon o; the Uhlted Netlons Cpnference on Trade and Development

o v,\-‘

(ﬁ)ﬁ To 1nfe¥m that WOrklng Growp of the course of the dlscue51on

eﬁ# (gbmmlssion at the present sessmon,» R o »\ L
i v \ s Y] - . Y - . l\\ ‘
‘#it f;fwigca S B 2 TN LT U S N R
b L :fj \J/ ) . . ) . N . [’,. - 7“\; ][
‘ ‘ . \\ : . “ 2o ’ 0 o T et
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{(c) To express the Commission's desire to avoid duplication of work
and to strengthen the close‘co-operation and effective co-ordination
between the Commission and. the United IMtions Conference on Trade and
Development in makinpg progress in the study of shipping legislation, and
1nv1te their V1ews on how this obgectlve might best be achleved

- {4) To submit a report on the session of the Wbrklng Group of the
United Nations Conference on Trade and Development to the Comm1SS1on's
Working Group,

%, That, at the request of the Special Representatlve, the Chairma: \r\
of the third session of the Commission shall request ‘the Secretary-Geg, EN
to convene a meeting of the Working Groug'pn Shipping, it being unﬂerstood ﬂ
that ¢ ~lication ‘between the Working Group% of the Commission and o (% the - o
United Nations Conference on Trade and Development should be avoided;

L, fThat, the meeting of the Working Group shall be held in Geneva,
for a period not longer than a week, aftey the session of the Working Group -
of the United Nations Conference on Trade and Development and before the -~
opening of the fourth session of the Commlss1on,~ o

5. That, if the Commlss1on§s Working Group meets after 1 January 1971,
its compos1tlon 8hall be the folibw1ng. e ) .

(a) Members of the present Working Group whose membershlp contlnues, e
and those reuelecoed to the Commission;

(b) For the remaining membership of the Working Group, the alternates
as elected by the Commission at its present sess1on, who shall become full
members of the Worklng Group, and w111 be ueslgnated as members, ’

¢ N

6. o request the %ecretary General,to invite- other members of the °

Comm1ss1on, and intergovernmental and non-governmental organlzatlons active
in the field to be present as observers at the meetlng of the‘Worklng Group,

Ir

/;‘/'

7, That the terms of reference of the Working Group atslts meetlng shal; s

be the same as were assigned to the Working Group under paragraph 3 of,the
resolution adopted at the second sess1on, namely "to indicate the t0p1cs and |

method “of work on the subjeet, ... giving full regard to the. recommendatlons of

the Unlted Nations Conference on-mrade and Development and any of 1ts organs
| 8. That the Workrng Group v11l submit 1ts report to the fourth sess1on
of the Comm1581on, S AR , !

9. That the term of the Working Group on Internatlonal bhlpplng o

Leglslatlon will expire after it has submitted its“report to the fourth session -

of tge Commission, in view of the fact that it is antieipated that & new and

larper'Worknnv Group will k& set up at the ‘Pourth snss1on of the Comrruss:ron.n-'w

O o
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S .y FEGISTERS AND BIBLTOGRAPHY - .

"~ A, BRegister of organizations

‘\ ; i o , . ., o ‘ \'\\‘7 . S,
| i67.'The'quéstiOG of the establishment of a register of organizations was
<" consldered. by Committee II in the couvse of two meetings, on 8 and Lk April 1970,

Qnd*by’ﬁﬁﬁdeﬁmission“iq'ﬁﬁe‘course*bf“its 56th meeting, on 23 April 1970. A
o

W,fféry”dffﬁhe observations. made by meuwbeid of the Commission and obser ars during
ﬁﬁose*meetings'is set out in paragraphs 169 and 170 below. N

168. The Commission had before it the report of the Secretary-Geveral entitled
"Register of organizations and register of texts" (4/UN.9/40), and a note by the
Secretariat setting out the questionnaire addressed to international organizations
fﬁte%@&%édfinﬁinternational,trade”law,‘tpgether with the replies of nine

7 drgadfzéfidhs;that'are‘currenﬁly@ﬂorking on one or more projects relating to

~ toples included in the programme 'of worlk of the Commission.
W ) R R . »

189 The Commission recognized the usefulness of up-to-date information on the
gctivities of pthér=orgaﬁizatiqgs in &atﬁeps dealt with by the Commission. It
codsidered alterhative methods by which such information could be presented:

~ (L} a permanent publication comperable to the register of texts, and (2) annual

"« Teports by the Secretary-General for the use of members of the Commission only.

- The viev was generally held that the second alternative would be an adequate means

. of 'providing the Commission with the necessary information. It was suggested that

.~ the "List of organizations that had been invited to submit information on their

. »8ctivities ‘#hould be reviewed so as to include all international-organizations

_bhEt -are .active in the field of international trade lay. - |

! : L0 e S . Cos :
170. ThHe Commission took note of the publication, by the International Institute
for ‘thé Unification bf Private Law (UNIDROIT), eutitled Digest of Legal Activities
'of;Inggrnaticnal_Organizations~and Otlier Institutions, published for the First
. Bifé€ in 196D, which provides succinct information on the work of a number of
' . organizations and lnstitutions in both the private and public law sechors. The
. View wds efpressed that co-operation between the two organizations with respect
£0 the compilation and dissemination of information on legal'activities in matters
i&éiﬁdedL;n th§5Commiﬁéidhfs work programme would make the "Digest" a more useful
) rEfeg¢g§ef§ggumentqur members; of the Commission and interested trade clrcles.
~ The Cémmigsrca“m s therefore of the opinion that the Secretary-General should be
requested to examine with UNIDROIT the .possibility of a more detailed record in
- the "Digest" of the activities of organizations where these activities are of
" special interest to the Commission. : ‘ :

. 0\3‘,’ . - ’ ) .
- Decision of the Commissiqn

: 171. Atoits Tthﬁheéting,cgn 14 April 1970, Commiﬁtee IT approved a recommendation
s fbr'sﬁhmission;to~tpe Commission. o =% : o
: . 3 \;\'," ‘/: * E : . \‘ S h
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172. The Commission, )t its 56th meeting on 23 April 1970, considered the
recommendation of Committee II and adopted unanimously the following decision:

The Commission:

" Requests the Secretary-General: N
(a) To submit reports to the annual sessions of the Commission onuthe
current work of international organizations in matters included in the
programme of work of the Commission; -

(b) To consult with the International institute for the Unification of
Private Law on the Feasibility of giving a more detailed record of activities
of organizations concerning matlers inciuded in the programme of work of the

/ .

Commission "in the Digest oi’Legal Activities of International Organizetions

and Other Institutions published by the International Institute for the@gﬂ
Unification of Private law. o ' ; . .
= " . SRR

B. Register of texts

173. The question of the establishment -of a register of texts was;canSidewed by -
Committee II in the course of two meetings, on 8 and 14 April 1970, and by, the

Rl
i

LIA)

Commission in the course of its 5Tth meeting, on 27 April 1970.- A sﬁmmary‘ofitﬁé”’

cbservations made by the members of the Commission during those meetings is set
out in paragraphs 175 and 176 below. - IR

17h. The Commission had before itrtﬁe report of the Secretary-General eﬁtitlea
"Register of organizations and register of texts" (A/CN.9lh0). S S

175. The Commission noted with~sati§factkon that the firsf volume éf‘the43egisterﬂl"

of Texts wonld be published in the course of 1970 and that,.in acdeordance with the
request formulated by the Commission at its second session, the volume would set
out the texts of conventions and other relevant instruments, and summaries of
draft conventions, in the fields: of the international sale of goods and. . .
international payments, and would list the titles and sources of instruments it

the Ffields of international commercial arbitration and international shipping *

legislation. : o . -, . . Ly
. , = . (\\,‘ . ‘ - o . » J g L . :;' ‘h'// [a] G
176. Several representatives were gﬁDﬁhe opinion that work should be ztarted on

a second volume of the Register of “fexts, colwtaining the texbts of ccuventions and:.

other relevant instruments relating o prlprity~t0pics,not ﬁncluded in the.first
volume, and that, accordingly, the Secretary-General should be requested to - -

report to the Commission at it fourth session on the contents of a second volumg, .

and the financial implications thereof. ° . s

Decision of the Cormission’

i77. At its Tth meeting, on’ 14 April 1970, Committee II approved a recommendation
for submission to the Commission. T . Coe |

i WOy [l - . - j-)

178. The Commissiong*ét its'57th mexﬁihgg on 27 April 1970,'COngidéréd ‘the
recommendation of the Committee II znd adopbed unanipously the following decision: -
R , A ;

o
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' The Commission:

e

,;,"@ﬁ@wébthéusécretaryfaeneralzto submit to the Commission &b its

e ourth . sesslion a weport on the proposed coptents of a second volume of
e the regist

bl €reof tekts, and.the financial implications thereof, for the |
- Commission's eoﬂsidér&tioqginvreaching a ‘deeision concerning the publication
- of'a second.volume.of the register of texts . ‘\ ' ’

i T S o o )

- wzﬁf”v f“ :& fc. Bibiiogfaﬁh&én_interngtionalutrade_law‘

- . o o -
R o ¢ u Cy
4 S

The question of bibliographies on internatiopal trade law was considered by
ommittee II in the course 6f-threefmeetings, on 8 and 20 April 1970, and by the
Qommission in the course of its 57th meeting, on 27 April 1970.. A summary of the
observations made by members of the Commission during those meetings is set,out

‘i pavagraphs 180 to 18k below. | S Y

180. The Commission had before it a report of the Secretary-Genersl entitled
“Bibliography ‘on_ international trade law" (A /ON-9/43), and samples of
bibliographies on arbitration law (A/CN 9/2b/Add.1) and on the international sale
of ‘gbods; standard trade terms, negotiable instruments, and documentary credits
_and, the collection of commercial papew. A

La o

sMB1. The Lommission expressed its appreciation for the assistance rendered by the
Parker School of Foxeign and Comparative Law .of Columbia University and the work
~g@?dmpliéheq‘byﬂProfessQr P. Herzog, of Syracuse University (Ne>York) in the =
prepaxation of the bibliographies. TN ; ; o
%182;a1n'bcmsiderinégwhat Purther work should be undertaﬁén, the'Commigéioh was
‘aware of certain pragtical and financial limitations which explained why
“reflepetices to publications in certain languages were not inecluded in he
bibliographies. At 'the same time, the Copmission was of the opinion that, in
order to achieve thiﬁumau@efglness, the bibliographies should include references

to such publications. The Commission was also informed that it ecould not be
assumed that, further bibliogreghic work could be carried ont without involving
expendituse on the part of the United Nations. AR . o
18%. The Commissidn therefofe considered ways and means by which the bibliographies
ould be expanded without “imvolving such expenditure. Tt was noted that extensive
bihli@gma@hic;maxefﬁals‘onnspewifid'subjects were regularly being published in a
mumber of countries, and that some universities and other institutions issued
biblio rephiies of publications that appeared in certain languages or were related
%o a ﬁgmﬁi@mkar legal system. The Commission was of the opinion that the -
ﬁ%ﬁﬂm@baryﬁgﬁneral‘sﬁouldkinvestigatg\Whether the work already done elsewhere
tould be utilized in the preparation of more complete UNCITRAL bibliographies.
Eﬁf@@@iﬁiﬁﬁ,_ﬁgﬂbexs of the Commission should be invited to explore whether
“tesearch institutions in their country or region could provide references to
matierials appearing in their country or region. Finally, the Secretary-General
gbgm&ﬁiagprﬁa@ﬁimésﬁarchyinstitutions‘with.a view to enbrusting them with the
prepanation, of a voluntawy basis, of bibliographies relating to subjects
imcluded in the programme of work of the Commission. =
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lBMu The Commission was of the opl

before reqpestlmg the General Assembly to make funds

work an'bibllagraphles.

De0151om of the Gomm1s51om

185. At its I3th meetlng, on 20 Ap
for sdbm1351on bo the CommlsSLOn‘

186. Thie Commission,
recommendatgon of Oammlttee IT and

nlon. bhat such pOSSlbllltleS should be expl@ma@
avallable tc su@pomt fumfhﬁr-g;

[

O
rll 1970, Commmttee II aprroved & Lecommendatlo@

£

[

P e

at its 57th meetlng, on 27 April 19TQ9 cams&dqred tge

adopted unanlmously ‘the fbllowmag declsLdm

Y
The Comm1351on.

R

L. Requests the Secretgfy—General‘

(a) To ascertaln the extent to Whlch cunrent pdbllcatlQns ggv .
bibliographical information relating to sdbgect mattersf&ncluﬁed im. Mhe -
programme - of work’ of the Oomm1351on, : >

5

\H\
~\~

(b) To ascertaln.whether guch pdbllcatlons could be utiliZed lnfthe
preparatlon.of ;urther blbllngaphl@S'

&

( Y To invite the members of the Commission to- -inform the Secretamx«
General whether they, or research.lnstltutlons in their cqumtry or'reg;ong
could provide bibliogrephies of materials relaulng to subgect mafters,‘
1ncluded ia the programue of work off the Comm1351on§

¢]

(d) To examine the possiblllty of

-
»;‘«.
T

entrustlng to & reseaxch Lnstltuﬁlﬁ
the preparation, on a voluntary basis, of bibllographles o subgecis within
the programme of work of the Commission; all materials received under’
sub-paragraph (111) above*would be transmltted to that 1nst1ﬁub;@mw

(e) To Lnform‘the Commission of\the flﬁhn 1al,1mpllcat10mu that would
be involved in the preparation of further bibllographles by the Secretarlat
or by the Secretariat im co- operation with a research 1nst1Lu$10no

il

2. Decldes to con31der, at its fourth session, what actlon it
regarding the continuatbion of work oun the bibllographles in the
further information to be obtained. by the SecretaryaGeneral '

e
e
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" CO-ORDINATION OF THE WORK OF ORGANIZATIONS IN THE FIELD OF
-~ <INTERNATIONAL. TRADE LAW AND COLTABORATION WITH THOSE
BT |  ORGANIZATIONS -

o A - . .
e S RIS i . . oo } . ) ) .
VRl A . - o 7 ’

. 187. The Commission noted that the General Assembly, in its resolution 2502 (XXIV),
o7 of 12 November 1969, on the reportfof‘the‘United Nations Commission on Internationnl
~ Trade Law, on the work of its second session, recommended that the Commission

-+ . should "continue to collaborate fillly with international organizations active in

. thé field of international trade law". o ~ " o

(T,
SRt

.y

- 188, The Commission had before it a note by the Secretariat setting odfi the
& ﬁépliés'ﬁy’ipternatioﬂél,6r&anizations to a questionnaire concerning their current
- activities in the field of international trade law. In this connexion, the
 Commission referred to its decision set out in paragraph 172 above, whereby the
. Becrétary-General was requested to submit reports to the Commission at its annual
" sésslon on the current work of international organizations in matters included in

ﬁhgyprcgramme,offwork~0fothe Commidsion.

189
£

- In the view of the Commission, its working methods were sufficiently .

ible t0 ensure meaningful collaboration with international organizations in

- respéct of the subjects included in its programme’ of work and to achieve any

- Aiesessary co-ordination of work. “Tn this connexion, reference was made to the
arrangements whereby observers of international organizations may attend sessions

of the Commission and of intersessional-working groups, to the consultations that
rmhéve‘tggen place on specific subjects with interested organizations, and to the
”‘fpv tunity for orggnizations to submit suggestions to the Commission. '

gl

| l@O;.f@hefCOmmi§éion vas théiefdre‘of the”opinibn that this pragmatic approach had
produced satisfactory results and should be continued. :
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CHAPTER VIII

I : 0

TRAINING AND ASSISTANCE IN THE FIELD OF INTERNATIONAL TRADE LAW

191. The Commission considered the question of training and assistance in
1nternatlonal trade law at its 55rd meeting, on 21 April 1970.

192. The Commission had ‘before it the report by the Secretary-Géneral (A/CN 9/j9),
in which the Commission's decision on this subject at its second session was
recalled and the steps taken to implement that deels1on Were describea.

195 The view was generally expressed that tralnlng and a531stance in internatlonal"

trade law is-of high importance and that every effort should be made te encouraée
activ1tles within this area. : S
l9h. ;Several representatives stressed the importance of affording persons from -
developing countries the opportunity to benefit from fellowships granted by
Governments or through the United Nations Programme of Assistance on the Teaching,
Study, Dissemination and Wider Appreciation of Internatlonal Law.

195.. Othersrepresentatives stressed the 1mportance of contlnulng the consultatlohs
regarding the establishment, in developing countries, of chairs in uplversltles and
regional institutes relating to international trade law. Similar views were
expressed with regard to the organization of seminars especially devoted to the

subject of international trade law. One representative proposed that the sess1ons‘ﬂ

of the Commission, or at least Working Group meetings, could be held in places
other than New York or Geneva, thus exposing interested-persons in the particular

countries and regions to a more intense awareness of the work.of the Commission, © °

196. The suggestions advanced in the report.of the Secretary-Géneral concerning
the development of appropriate teaching materials in the field was supported by
several representatives who considered it desirable that the Secretary-General
oursue his consultations in this matter with public and private 1nst1tut:ons
working in the field of legal development and ass1stance. L G

- 197. Satisfaction was expressed that the "M Supplemeitt on 1nternat10nal trade law"

to the "Reglster of experts and scholars 1n 1nternatlonal Law" is. belng complled.
198 mhe view was expressed by some representatlves that the Commlsslnn should
aim at the establishment of an independent programme of training and assistarice
rather than, as is presenfly the case, encouraging the inclusion of such a
programme within those in exrptence, particularly the United Nations Programme of
Assistance on ‘the Teaching, Study, Dissemination and Wider Apprec1atldh of '
International Law. . :

199. It was noted, however, that suggestions eallxhg”for substantial financial
outlays must take into account the fact that appropriations made available for

these activities were limited, and that activities could only be undertaken w1tu1n"’*

the limits of svailable resources. . o o

@
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Q Decision of the Commission

M

200. The bomm1351on, at its 58th meetlng, on 28 April 1970, adopted unanimously
the follow1ng declslon- b ;

'ThedCommissiOn:

R B@quests‘the Secretary-General to continue and intensify the
ST ‘activities on training and assistance in the field of international trade
law undértaken pursuant to the Commission's decision at its second session,
..and to consult with appropriate institutions on the feasibility of
" ‘developing teaching materials in the subject-matter of this field and of
o giving a larger share.to the teaching of the law of international trade in
the programme of those institutions. ,

Doy
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CHAPTER IX

YEABBOOK OF THE COMMISSION

201. The qpestlon of the establlshment of a yearbook of the Comm1ss1on was
‘considered by Committee IT in the course of two meetings, on 8 and 14 April 1970,
and by the Commission in the course of its 5Tth meeting, on 27 April 1970. A
summary of the observations made by members of the Comm1851on durlng those s
meetings is set out in paragraphs 203 to 207 below. g

202.. The Commission had before " 1t the report of the Secreﬁary~Genera1 entltled

- "The establishment of an UNCITRAL yearbook" (a/CN.9/32), submitted at the request
of the Commission to the Genersl Assembly at its ‘twenty~fourth session, and an
addendum to that report, which set forth the action taken by the ‘General Assembly.
A revised outline of contents for the yearbook was attached as annex I. It '

reflects the discussions and decisions of the Assembly at its twenty-fourth session

(A/CN 9/52/Add 1). - | . | B ” | “

203, The Commission noted with satisfaction that “the General Assembly, by its
resolution 2502 (XXIV), apprceved in principle the establishment. of a Yearbook' of
the Commission and authorized the Secretary-General to establish -such a Yéarbook
in acecordance with the decisions and recommendations to be ‘adopted by‘the
Commission at its third session. The Commission also noted that the -

Genersl Assembly requested it tc consuierj at the«present session, the tlmlng
and content of the Yearbook in the light of the report of the Secretary—Genexal
and the discussions in the General Assembly. The Commission further noted that
the General Assembly, on the recommendation of “its Advisory Committee on
Administrative and Budgetary Questions, had approved the appropriation of ,
$25,000 for the publication of the Yearbook on the asswaption that the Yéarbook
would be published in 1970 and that the Commission would decide to include in
the first volume of the Yearbook materials relating to its first three sessions.
Accordingly, the Commission considered the timing and the contents of the flrst
volume of the Yearbook. :

20k, The Commlss1on was unanimous in considering that the first volume of the
Yearbook should be published in 1970 and “should contain the materials relating to
the first three sessions of the Commission as outlined in annex I to the report
of the Secretary-General on the establlshment of an UNCITRAL yearbodk. ‘

205. The Commission cons1dered the proposal of one representatlve for the'}
rearrangement of part III of the outline referred to above. The Commission
agreed that part III should be rearranged as follows: .

A Internatlonal sale of goods:
1. ‘Unlflcatlon of substantive and ch01ce of law rules,
2. General conditions of sale and standard contracts,>1ncoterms
and other ‘trade terms; :

3, Time-limits and limitations (prescription) in the field of the
1nternatlonal sale of goods. .
- ""T"' ' . : (\’\;; ,
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B{)eInternatienax.shipping legislation.'
‘,C.lenternetionaJ paymeﬁts.
ﬂb._ International commercial arbitration.
E.; Tralnlng and as31stance in the field of 1nternatlonal trade law‘

' 206, With regard to "Training and assistance in the field of 1nternat14nal trade
law one representative noted that any programme to be deveioped under this item
would be part of the United Nations Programme of Assistance in the Teachlng, Study,

. Dissemination and Wider Appreciation of International Law, and -expresyed the view
that it would be preferable not to include documentation on this subaeut in the
Yearbook, since such inclusion would give the reader of the Yearbogk an incomplete
view of the United Nations Programme. In this connexian, i was pointed out by
the representative of the Secretary-General that the Yearbock could refer to

v/ether publications and documents of the United Natlons contalnlng partlculars
regardlng the Programme.

207 The view Was exyressed that the Secretary-General should have a mezsure of
discretion in editing the Yearbook soc as to keep the volume of materials within:
the llmlts 1mposedlby the ‘financial allocatlon authorlzed by the General Assemblyo

De0151on of the Comm1851on

208 At 1ts Tth meetlng, on 1k Aprll 1070, Commltt e 1T approved a recommendatlon
for submlss1on to the Comm1ss1on.

209. The Comm1351on, at 1ts 57th meetlng, on 27 Apr11.1070, considered the
’ recommendation of Cemmlttee II and adopted unanlmously the f0110w1ng de01s1on

' The Commlns1on- - o
=;‘el. Requests the Secretary~General-~

£ (a) To publlsh in 1970 the flrst volume of the Yéarbcok of tne
| United Nations Commission on International Trade Law; the Yearbook
should’ contain the materials relating to the first three sessions of
the Commission, and in general follow the arrangement set out in
annex I of the report of the Secretary-General on the establishment
of a Yearbook, with due regard to the views expressed in the -
-~ Commission during its discussion of the item; :
(b} To submit to the Commission at its fourth session a report
on the publication of a second volume of the Yearbook, and the
fipnancial implications thereof;

2. Decides to take its final decision concerning the contents
of ‘a second volume of the Yearbook at its feourth session.

48



CHAPTER X

QUESTIONS REIATING TO FUTURE WORK

210. GQuestions relating to future work of the Commission, including the
programiie of work through 1973 and certain organizational questlons, were
considered by the Commission at its 55th, 56th, 6lst and 62nd meetlngs, on -
22, 2% and 30 April 1970.

211. The Commission had before it a note by the Secretary~General on the o
programme of work (A/CN.9/W6), a propcsal submitted by the French delegation - ‘\3
concerning a basic conventlon establishing a common body of international trade \
law and a note by the secretariat of UNIDROIT on ‘the progressive codlflcatlon

of the law of interustionsl trade (A/CN. 9/L 19). ' .

A. Basic convention establlshlng a common body of 1nternat10nal trade law

212, The representatlve of France 1ntroduced the proposal of his delegatlon and’
stated thuet it was now being submitted in detail as requested: by several ,
representatives at ‘the second session of the Commissiom. - ST /%
213, The representative of France e¢xplained that the basic ideag of his proposaﬂ? L
was to Tind a way by which unified rules for internatioial. trdde.would be more .° "
rapidly accepted than by the existing system of ratification of separate e
conventions. His proposal therefore called for the coaclus1on.of a bas1c o
convention under which: (a) UNCITRAL would be made responsible for establishlng e
appropriate regulations within the various branches of" law concerned with
international trade; (b) those regulations would constitute the common body of
international trade law and, under certain coriditions, would automatically enter

into force in those countries adhering to the basic convention; (e) in those

States, they would henceforth constitute the law appllcable to 1nternatlonal :

legal relations, except in so- far as a Sta*e had informed the international
organization that it did not accept certain prOV151ons proposed by UNCITRLL;

(d) a country which rejected or modified a prov1$1on of the conventlon;would ‘have

to stlpulate which' rule of 1ts munlclpal law would replace That prOV1s1on.; PR

21l, Many representatives commended the French proposal. Several repreébntatlves,-
however, expressed doubt as to its feasibility because of its far-reaching -
implications. These implications, which involve, among other things, radical
chéage in the constitutional theory and practice of many States, might dlscourage '
these States from ratifying the basic convention., These representatives,

therefore, suggested that more time would be needed for a closer examxnatlon of

the proposal : = : :

215. Some representatlves suggested that, at 1east for the present it would be -
wiser to seek separate approval ¢f unification ﬁrOJects after they have. Jbeen :
completed. It was also noted that experience had shown that international
conventions concluded under the auspices of the United Nations stood a better
chance of acceptance and ratification by individual States than did other
conventions that lacked Uhlted Nations sponsorship.

_MQ-
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216, Several representatives, while supporting the idea of deferring consideration
- of the French proposal until the fourth session, expressed the hope that the
representative of France Would prepare a draft text of the basic convention so
that their Governments might be able to assess better the practicability of the
- proposal. 7y | \ ) |

P ‘
R R T L
Decision of the Commission

- 217, ATisy ALét meeding, on-30 April 1970, thg.dbmmission unanimously adopted
~ .the following decision: , Vi ~ e

The Commission:

- Decides: -

| S _ | |

“ ° . (a) To defer its decislon on the French proposal until its
o fourth session; °

L, (b) To include in the agenda of its fourth session an item
concerning possible med'sures which may ensure that conventions drawn
up by the Commission will enter into force without delay in the
largest possgible nuinber of countries. | | :

.2, ' o

ek

* "B. Progressive codification of the law of international trade

fﬂ;;élB-‘ Thg Commission.nqted with appreciation the contents of the doéument
.. submitted by the secretariat of UNIDROIT on the progressive codification of the
4. law of international trade.

C. -Planning for future work

219. The Commission reaffirmed the opinion expressed at its second session that
the. preparatory work, to be done by intersessional working groups, special
rappéﬁgeu;s and the Secretariat, should be aided by the asctive contribution of
Governments through the submission, at the request of the Commission, of detailed
- information on subject matters included in the Commission's programme of work.
.The Commission also considered it desirable that provision should be made, where
~~ hnecessary, to obtain the services of consultants or organizations with special
~ expertise in matters dealt with by the Commission.
220. The Commission also agreed that it was necessary that the Secretariat should
be adequately staffed to cope with the incressed work-load involved in servicing

the” Conmission. ﬁ
221. The Commission further considered that it could establish a detailed
programme of work for. the coming year only, and agreed that the Secretariat
should prepare the necessary budget and planning estimates for subsequent years
in order to enableythe Commission to edrry out its work in the light of the
‘considerations set forth in paragraphs 219 and 220 sbove. |

s N

D. Date‘of@the fourth session

222, The Commission decided, at its 6lst plenary meeting, on 30 April 1970, that
its fourth session, to he held at the United Nations Office at Geneva, should
meet from 29 March to 23 April 1971,
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ANNEX IV

LIST OF DOCUMENTS, CONSIDERED BY THE COMMISSION

AJCN.9/30 . . . .

A/dm.g/ﬂ .

A/CN.9/32, Ada.l

AfCN.9/33 .« . . .

A/CN.9/55 & o o o

A/CN.9/36, Add.1l, Corr.l and 2?-'/ .

A/CN-9/37‘--.-....;...\.1

)A_/C.Nv‘.9/38......\......l

X

| g/ In English only,

 A. General series

L 3

&

Report of the Working Group on
Time-limit- and Limitations (Prescription)
in the International Sale of Goods, .on
its session held at Geneva from

18 to 22 August 1969

Anglysis of the studies and comments by
Governments on the Hague Conventions of
196Lk: report of the Secretary-General

The establishment of an UNCITRAL
Yearbook: report of the Secretary-General

Analysis of the replies and comments by
Governments on the Hague Convention of
1955: report of the Secretary-General

General conditions of sale and standard
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