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INTRODUCTION

The present report of the United Nations Commission on International ~rade
covers the Commission's third session held at United Nations Headquarters trom
6 to 30 April 1970G

Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966, by
'which the Commission was established, this report is sUbmitt~d to tl}e General
Assembly and also is submitted for comments to the United Nations Conference for
Trade and Development.
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, '0

,c: ~, ',~ ~,t. L'mb~fJtJ!n:it~a Nations Commission oh 'International Trade Law (UNClfBAL) op€,ned
{(:~~~~ t~r~: s'06S-s;i.onat Uniteq. Nation~ IieaaquaTters in 1'fey1 York on 6 April :L91(J,1O

o ',!th~' ~e(ssiotlwas opened on b~halt,:gf th~,secre~flry-Get~eral'hY
"Mrfl C:C.t;)1.l~tantin A.' stavropou108, 'Jthe LegalCouns€l o~the Umt€dNation;s~

"'-- !:J" ":..~ '.". --,

(j

,)" .~, ':.'
" , /1 "", , .,~'

, ' ,~B. ¥~bersniE 'and 1!ttendance
", 1~ ()'.- \;~-;I (. . .J _ I, " ,,!1) i! I'

"'2. J.1hd(' 1:'-0 General Assemb~~~,resoiutiori2205(XXI) ,by'which UNCITBAL,jw~
e~tab1:ii.shed, the,CO'InmiJsion consist~ of twenty-nine states, elected by 'the
"Assetnoly~ ,The preserxt memb'ers' ofthe,:COn1mission, elected by the As.sembly ,on
~'Q O'ctober"°;L96r, are the tol1q:w,ing st~tes:]J " < (a_

, " ,,:' '\' -,

"'l!

,1/

/f

, United Republic of Tanzania*

United states of' Amer'ica

(1

'Hungary

.. India
.)

',,#J,apan~
n

':, 'Xen¥'a"
M.exiCd , '

." Nlgeri::t*""
"

Norw~y*
, "Y'

Ro ro~:u;J;:ia.

,United; Arab 'R~public*

,Unit-edKingdprn of Great Britain
and Northern Ireland*

" 11

,- \)

o (,

" r(I;' "', J

"" -

Socialist Republics

~,. ,l'tance*, '~
(' '.. - ,.'

J\rgentina' ,

Austral:ta

,'Belgium
':::"

, • ';, Brazil"c,
;: ~{

"

" ,(~ Cbile* ;/ .

Cctlombia'* II •

Congo (DpIDOcratic Republi,C ot:):,,')
"6, ~\ .. """:'~~';'l:""'~'{~ ,.' ,)' -':;;::~J 'f

To OlZ,e"eho$lov'aki~*. ",Il

"~ I,'

'~ ,
. "

\l 3~ oAl:!,. the states' membE;)rs of the Commission were represented at the s(:ssion.
!\
\,'

o\~\"" Po () ,.

. """'¥.- "
'. ,L'_"""""",,~_"::.... 'r,

11 "The term of o£fiee of all, members' begarl, ir.i: accordance with ~beral Assembly
" ,,' resolu.tion 2205 (XXI), on 1 January 1968'e IFhe fourte(~';\i r~t7.;'~(;ers marked with

,', 0 ;1~n~ste'riSk were ~electeJ~ bY' t~e President of the Gener~:' '~~ssemblY ~o serve
foX'", a term of three years, end~ng on 31 December 1970.. lJItle other fJ.f'teen
.me01ber:~ w~fl serve for the full term of s·ix years, end~ug on:?l December 1973 ~
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, D

(Ch~le)
,')-

(Tunisia)Abdelmajid'Ben Me~$~o~da
. ..' ....,\

Ion Nejtor (~~malJia)~),

shinich~ro M£~g.ida (.)'apanJ~~ J'
".. 0· "" 'i _." ,,<~ ,~

Mr.
.Mr.-,

Mr.

D.

• •

• •

• • •

C.Election ofor~icerSD

• •

. '.• •

• • •

(~ . .
. . . '.

•• •Rapporteur

-3-

In a·cco:tC'da.nce with a decision taken by the Cornmiss~ 1 at the second mee,ting
of its first ~ession, the Commission shallh~:ve three 'Vice-Chairmen"in,o'rder
tha~ each of the fi'V'e groups of states listed i:i;lGene:t\al Ass'emblY3:'e'solu'tion
2205 (XXI) J sectionI\r?~ipara. 1, 'W'irl be included amotlg the' officers
of the Commissione

'-:/ ,-,

"J) .-

Atfts,50tp. and 51st meetings, on" 6 and 7 Apl~il(,:1970, the I.Commissio,n"'e1:e'bted
fo llowing officers g/ ,.by acclamat;ion:" ....

Chairma.'n • • • • • • • • •• M!'. Albe:rt Lila):. (:eeJgium)
CL "

Mr •. EugeriioCorrie jo'"FullerV,i.ce -Chairman

vi.~\e ...Chairman
'. d .
Vi,:ce~ehairman

;l

4.~e":fQ llt9wtpg Un,;i.tedl'ratiqt:lll ()r~iJ.s> speeialized agenc;.:L·.~~!' .. ~terQOveli/llllental;
land ihte~11~'ti6nal ~~n~gq,ve"X'nm,~htal. Iprganizations" W~:l'e,;t"~:pres€ntea\,byohserve:rs:'

. ~, (

'Commission of'the EuropeanCOlfirrlUnitie,S; Counci.l' QftQ,eEuropea~'Comn1unitie$;
Qounq;tl~or ~~.tuaL ~con6m~w As~ista~,ce(CMEA)Z HClgueConf'erenc,e oni'p:r~vate Q I' .• "

International Law; In,ter~~~~Y!t;rican. Juridica:J. Oqmmiptee; Int~:t'na'tiQna~,Insti.tute for'
theU'~ifi~at~pnOf,P~\ivate' ~~W,(U;m:D~O!T~;~,O~~ani~at~,o:r;0tAf:rican ,'QJl~ty (01\V);
Or~Sl'lJ.zat:Lon,~:r Amer:Lea~. states (OAS),; U~cted InternatJ.()nal~urea,ux', tor .the. :
Prq\:ection }?f Inte+lectual Property (BIRPJ.~1-"..=c='~~'" I \,' , •• .

{(J) "Inte:r#;'overnmental organiza,-tions
\~:" .. ~ _. ,'" - ,_ism,'. --.. _", '_',' " ._ ,;' :: " .......... "),,u~ltt" _"

o ~.

(d) Intern~tional non ...goVf.ernmental"organi~a tions','
, '~;::" ,'1'. '. , , __ r - ",' , ' '-"," '., ':';' " _ " _.' I,' 't;;,:/'_J

,', _0 ') (•.:j

.'. . Int~rnational' Chamber of Commerce (Ioe);" Internat,ional,Cl1a~ber"of,Sbipping
(~Cs) (In~~rn~:tional Law Assodi.ation (ILA); World PeaceTq~qugh Law Uenter. '

. Unite,dNatioX1s ,Conference on Trade and Deve lopmeil'l~' (tJIilCi1.AD)·'
I; {\

!.\ . I(.'~'\ ,

(b.,J:, §JR~tci~izeda~~ncies ~\
I"~ (1 ,;: ,"

',.International 'Bank tor Reconst;ructio,n"a1'ld Development, (IBRD)L,Internationa."1 "
M011etary Ifu.:p.d (D9'); Ipter-Gover:r.llne~talM~ritim~Consu.ltativeOr~aniz,ati~p'fI~gQ).

5.
the

/)
u

The agenda of the sessaon as
on 7 April 1970, was as follows:

2/-



9- The Commission referred the following items to Committees I and lI:

7. Tbe Commission held twelve plenary meetings in the course of the session.

-4•

International. sale of goods:

(a) Uniform rules governing the inte~national sale of goods;

(b) Time-limits and limitations (prescription) in the field of
international sale of ,goods;

(c) General conditions of sale and standard contracts.

\\

Adoption of the agenda..
I~/'

International sa.le of goods;

(a) Ul:\iform rUles governing the international sale of goods;

(0) 'rjme-lirnitsand limitations (prescription) in the field of
international sale of goods;
,~

(0) General conditions of sale and standa.rd contracts ..

International payments;

(a) Negotiable instruments;

(b) Bankers'commercial credits;

(c) Guarantees and securities.
(J

International commercial arbitration.

International legislation on shipping.

(a) Register of organizations;

(b) Register of texts;

(e ) Bib liography•

Co-ordination of the work of organizations in the field of international
t~ade law and collaboration with those organizations.
~..

T't-a.'Lt'ling and ass istance in the fie Id of international trade law.

PUblicatiofiO~ a Yearbook.

Programme of work through 1973.

E. Establishment of committees of the whole

o Date of the fourth session.

Adoption of the report of the Commission.

:it. Opening of the session.

2. Election of officers.

6.

9.

7.
8.

3.
4.

(I

10.

11.

12.

13.
14. '.

u

\)

8. At its 51st meeting, on 7 April 1970, the Commission decided to establish two
committees of the whole (Committee I and Committee Il), which would meei:,
simu.ltaneously to consider the agenda items to be referred to them.

Committee I-----.-:---,-
,'~ Item '4

..~7T't t ...... rn --. rt --1'.... 'PP m ••e, nt*t..~.nlIlI'tnIlill1ilioail-.lo.iilllll......rsllllll.' .w.·_ ...._ .. iiI:lt'IliiS'.·.. ....__.. •
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\~
\'
\~\,
\~International payments: '\

(a) Negotiable irlst:t:'uments;

(b) Bank~rs' commercial credits;

(~) Guarantees and securities.

International legislation on shipping.

Regi~ter of organizations, register of tex'tik; bibliography.

Publication of a Yearbook.

Item 7

Item 8-
Item 11

Item 5

11. At its first meeting, on 7 April 1970, Committee I elected una3;t-imously
M:t:'. Jorge Barrer8'. Graf (Mexico) as Chairman and Mr. Emmanue 1 Sam (Gh~na) as,
Rapporteur. At its first meeting, on 8 April 1970, Committee II el,ected unanimouslY
Mr. Ivan Meznerics (Hungary) as Cha.irman andIvIr. Stephen F. Parsons (Australia) as,
Rapporte ur •

12. At its third meeting, on 8 ADril 1970, Committee I decided to establish~af
sessional working party on the scope of application of the uniform rules gov~~ning
the international sale of goods. The working party consistep of the
representatives of Argentina, Ghana, Hungary, India, Norrtlay, and the United Kiijgdom
of Great Br:ttain and Northern Ireland. At its fifth meeting, on 9 April. 197C>,
Committee I decided to establish a sessional working party on the application 'of'
usages in the international sale of goods. That vlorking party consist~d,oI'tlle
representatives of AUS'Gralia, the Democratic Republic of the Congo, the Union of·)
Soviet Socialist Republics and the Un:tted States of America. "

,,'

10. Committee I met from 7 to 27 April 1970 and held twenty-two meetings.~

Committee 11 met from 8 to 27 April 1970 and held fifteen meetings.

l3l> In accordance with the decision taken by the, Commission at its 51st meeting on
7 April 1970, according to which it w8.3 left to each Committe~ to decide if" summary
records of its discussions w.ere needed, 2/ Committee I deCided.that \~.u.. mmary records
of its discussions should be issued. Committee II decided that su~ary records of
its discussions relatir,.gto negotiable instruments (item 5 (a) of the' agenda) and ./-c

international legislation on shipping (item 7 of the agenda) shOUld be issued.

14. The Commission, after having considered the reports of Committee I and
Committee 11, decided to include the substance thereof in its report on the work df
i'Ls third sessiono The Commission adopted the present report at its 62nd meeting,
on 30 April 1970.

Committee II
~ .

'2/ Report of the United Na,tions Commission on Interna,tional Trade Law on the work
of its second session, pff'icial Records of, the (General As~mbl:v) Twenty...fourth
Session" SUEplement No" 18 (A17618Y, paras. 185-187•.

.... .....,-,...IIIIIIII:l--------.........-...---.....-------------.... '__H_••"""m_"_'. 1!iliid..+_--...-'-·" i..-t. • a ...", .a MS •• - Pt!f""JII__ &
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Deoisions of' the Ca>mmission
e::Oq,

:L;. At tbe;Oth meEtting of the Commission, on 6 April 1970~ the Chairllla.nreca.lled
,', . ..._~

thtrttth-e' Commission, at its first session, had agreedtha.t its decisions should,
a.s .r~r as .Po~,sible, be reached 'by ~onsensus, and that it wa.s only in the absence

..·.of" consensus that deois·'!ons should be taken by a vote as provided for in the rUles
of procedure relating to the procedure of Committees Qf.~ the General Assembly.

16. The deqisions taken by the Commission in the course of its third session were
all rea.db-ed QY consenSU$.

~ '. ": ': ."...;c.... ~ • ' ~ ,. q ",,' :t. ~', " 1It>;, ",,: ~ • O!l " ' -. ~h : '_ 10. ". -'. •• ~ I "' ." ...

_____.:" filii ...... IIIIIJIIU., ' •••-lilitii••S_.r.I......L••••.•.•'llIt••I a__null'_t....... .tH._.
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CHAPIER XI

IN'lERNATIONP.L SALE OF GOODS

A. Uniform rules governing the international sale of goods-
17. Committee r considered this item in the course of its lst'to 13th, 20th and
21st mee'cings, held on 7 to 10" 13 to 15,23 and 24 April 1970. lJhe Commission
considered the item at its 54th, 59th and 60th meetings, on 22, 29 and
;0 April 1970.

18. 'Ibe Commission had before it the report of the Working Group on the
International Sale of Goods (tlWorking Group on Sales") on its session held at
New York from 5 to 16 January 1970 (A!CN.9/35) and 8. note by the Secretariat 0

suggesting alternative approaches. for consideration of that reportllahe Commission
also had before it an analysis by the Secretary-General of studies and comments by
Governments on the Hague Conventions of 1964" the Uniform Law on the Inter'national
Sale of Goods (ULIS) and the Unifbrlll Law on the Formationot Contract's for the
International Sale of Goods (A/CN.9/3l), an analysis by the Secretary-General of
replies and comments by Governments on the Hague'Convention on the Law Applicable
to the International Sale of Goods of 1955 (A!CN.9/33), and a proposal submitted
by Spain concerning the Commis.sion's future work on international sales.

(1) General remarks

19. One representative proposed that the Commission Should establish a programme .
for the drafting of (;t new text of a uniform law on the international sa:;~:fof goods.
'Ibis new text shoulabe prepared to achieve greater brevity and clarity·than tbat
of the Uniform Law on the International Sale of Goods annexed to the Hague
Convention of 19641 although the existing instruments should be usei as a ~ssis.
It was suggested that the new text should include not only the basic roles of sales
law, but also rules on the formation ofcontrscts and on prescription. A small
drafting group should be established "t'1hich would work continuously on the ..
preparation of the new text with the assistance of the Secretariat and ~~e

In'cernational Institute for the Unification of Private Law (UNIDROIT). ISome
representatives supported the objective of this proposal. Other represent~tives

opposed this proposal on the ground that it did not giove adequate consideration and
effect to. the existing Uniform Law. Several representatives suggested that until
the basic'issue,s with respect to the Uniform Law had been discussed 1 it was not
possible to decide whether to attempt to draft a new instrument or revise the
present text. Most representatives 1'1ere of the view that, if a new text shoulcbbe
drafted, this work would be aided by the guidance on basic questions that" could be
provided by the consideration of the report of the Working Group on Sales. 4/-
1:1/ For the Commission's further consideration of this proposal, and related

matters with respect to the programme of wO:r:'k on this subject, see
paras. 68 to 72 below.

"7-

57" t:
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20. It was suggested by one' representative 'that (tltl~il new rules had been drafted
c or tb.e e~isti.ng ones amended, States should be recommended to ratify the Hague

Conventions of 1964. Several representatives expressed their disagreement with
that proposal.

"
21. mne Commission decided to consider th~ recommendations set forth in the
report of the Working Group on Sales, wit~itt prejudice to~\ the°renewal of the
proposal for tb.e draf'ti'ng (if a new text. ~

(2)C£Principles on choice of law in international legislation
on 'sales CULlS article 2)--

22. 'Ihe Commission considered the recommeridationsset forth in the repbrt of the
Working Group on Sales 51 on the sphere of application of a uniform law. One of
the issues:was the following: To what extent should a uniform law govern an
international sales transaction when the State of the seller or buyer (or the
States of both the seller and buyer) had not adopted the uniform law? More
,specifically, attention was given to article 2 of ULIS. 'Ihe report of the
Working Group notedthat this article (in c~m.junctionwithULIS art. 1-1 (a»
directed the tribunals of contracting states to apply the Law to international
sales without regard to the relationship (or lack of relationship) between the
transaction and a contracting State. The Working Group recommended (in
paragraph 23 of its report) that the present language of article 2 be supplanted
by et' new "provision, as set forth in paragraph 19 of its report.

'23. It was suggested during the debate tha.t the following main approaches to the
sphere o~ application of a uniform law might be employed: (a ) the' universalist
system, whereby the uniform law would be applicable without regard to the
re1.ationship between the transaction and the forum; (b) the system whereby the
uniform la.w woUld apply only when the places of business of both parties were in
the territories of contracting States; and (c) a system which would subordinate
the application of the uniform law to the rules of private international law. It
was also suggested that the uniform la1;V' need not decide on a single approach, but
could allow each State to choose one of various approaches to applicability.

24. The following concrete proposals were made with respect to article 2afULIS:
(a) the retention of the present text of article 2; (b) the retention of the
present text of article 2 and the expanding of the possibilities for reservations
provided in article IV of the Convention; (c) the retention of the present text of
article 2 and recommending the use of the reservation permitted by article III of
the Convention; (d) the deletion of article 2; and (e) the formulation of a new
article 2 in the light of the recommendation of the Working Group in paragraph 19
of its report.

25. After discussion of the alternatives set out in paragraph 24 above, the
problem was referred to a working party (Working Party I) composed of the
representatives of Argentina, Ghana, Hungary, India, Norway and the United Kingdom
of Great Britain and Northern Ireland; representatives of other members of the

51 A/CN.9/35, part II~A, paras. 10-29­
-8-

- lid b 11:11 ill 2£ 1111 ill ]I, I if ,ur: S I
p.



26. Working Party I thereafter reported that it recommended that article 20f
ULIS be revised to read as follows:

, .

27. '!he Working Party also reported that the Convention prOViding for a uniform
law ShOfild include the following:

I)-9-

"If the declaration has been made at the
instrument of ratification of or accession to
shall be effective from the date on which the
for that State.

"Any state may, at the time of the deposit of its instrument of
ratification of9 or accession to, the present Co~vention or, having become
a party to the Convention, at any time after the Convention has entered' ';
into force, declare, by a notification addressed to the Governmertt.,of•.• ,',,­
that, notwithstanding the provisions contained in article 2 of the l~~~
Uniform Law, it will apply' the Uniform Law to all contracts of,sale of gO;.~dS

coveI'ed by the Uniform Law. . ~;~>"
yr.""

-<--

~ktime of the deposit of its ;'",~

the present Convention, it
Convention enters into for,,:.~

nlf the declaration has been made at any time after the Convention
has entered into force, it shall be'effective six monthsafte:e the date
of notification of such declaration. 1t

, .
Commission and interested internatianalor.ganiza~ions,including the lIague
Conference on Private International Law, were invited to attepd as observers.

, . ~
"'The present Law is applicable (a) irrespective of any\Yrules of

private international law when the place of business of each of the
contracting parties is in the territory of a Contracting State which
has adopted the present Law without any reservation which w9~ld preclude \
i.ts application to the contract; (b) when the rules of private international

(~aw indicate that the applicable law is the law of a Contracting S~ate

wh~tch has adopted the present Law without any reservatipn whi.ch would
preclude its application to the contract."

29. Some representatives stated that they preferred the approa9h of' the present
article 2 of TILlS. Most of the I'epresentatives stated that they agreed with the
substance of the revision of article 2 proposed by the Working Party as a (,
compromise among varying views. Some representatives also suggested that a
decision on this question of scope should be pbstponed until after the substantive
provisions of the uniform law had been decided.

28. 'The Working Party also reported its position with respect to the proVisions
for reservations set forth in articles 11 through IV of the Hague Conventions o,f
196!~. In this regard, the Working Party recotnmended that: (1) artic:;le 11 should
be retained; (2) article III should be deleted, if the 'WorkingJ?arty'ef'\anO'Vre::::-t.w:O
recommendations (revision of ULIS' art. :2 (paragraph 26abo1re)andp:r9yi:sjonf{jr~
a declaration (paragraph 27 above".» should be adc,lptea.;' (3) -actIon on art~cle IV
should be postponed until it is seen whether and to what extent the unifol:im law
would conflict with the 1955 Hague Convention. The Working Party noted that.: it
had reached no conclusion as to the retention of article V of the Convention~,'

CJ
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30. '!he Commission agreed that the substance,l! of the proposed revision of
art,icle 2 'sllQuld be the' basis for further WOi;t'k b:y~/;t:b9 Workitlg Group cnSales. It

\'; ,,- -; - '-'- - .- -.- -. - - - - - - - - - - ~- .'':;'''---

Wt;lS 'Unde'rstooU that decisions as to specific provisions could be re..exaroined ata
,later stage in the work pn a uniform 'law 41

31. In the discus.sion of' the proposed rev:ts~pn of article 2 of ULIS, suggestions
for modi+ications were made. lJ.1lese incluaea/~ (a) reversing the position.s of
articles 1 and 2, with the possibte convere-i.on ot the present article 1 of ULIS
intQa definition of the term UinteI'national sale" as used in the uniform law;
this definition would follow "and explain the use of that term in an article based
on the Working Party's revision of article 2; (b) clarifying the applicability of
the uniform law when one party has two orroor~ places of businesS located in
different .States or no place, of' business at aLL; (c} drafting paragraph (b) of the
text referrf:d to in paragraph 26 above in such a way that it would be clear from
the text that it only applied in cases not covered by paragraph (a); (d) certain
other detailed suggestions with respect to drafting.

32. Most of the representatives who spoke on the question supported the approach
to reservations in the Convention proposed by Working Party I. One representative
stated that'che opportuni't:y fbr the reservation provided by article III of the
Convention should be retai'ned. Sev~:ral representatives suggested that, if a
reservation like that provided in article IV should be retained, modifications of
the present language would be necessary 'with respect to future adherence to
conventions on private international law. One representative submitted a proposal
fbr other modifications in article IV. It was agreed that these suggestions could
be renewed if a provision along the lines of the present article IV should come
~under consideration.

'Iberelationship between uniform ruJ:es for inter12ational sales of goodS
and the proposed convention on time-limits and limitations (prescription) -
.(YLIS article 49) -

33. 'Ibe Commission took up the section of the report of the Working Group on
Sales concerning the relationship between a uniform law on international sales and
the proposed convention on prescription. 61 The Commission, at its second session,
had created a Working Group to t~ke steps towards the preparation of an
international convention on time-limits and limitations (prescription) in the
field of international sale of goods. 71 The Working Group on Prescription, in
the~eport on its meeting .in August 19b9, noted that article 49 ofehe Uniform Law
on Sales might be construed to provide a prescriptive limit of one year for claims
by buyers based on lack of conformity of the goods 81 and that this special

61
71

81

. .
Ibid.~ part II-C-2, paras. 48-53.
Report of the United Nat1:ons Commission on International Trade La.'w on the 'Work
of its second session, 3-31 March 1969 (Official Records of the Gene;r.a!
Assembly, Twenty~fourth Ses~ion, Supplement No. 18 (A!7618), note 3, para. 46.)

AlcN.9/30, paras. 46 and 47.
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provision presented a prob.lemin view of tl1e decision to prepare a convention with
. unified rules on prescription applicable to all claims by J sellers and buyers
arising from an international sale. The Working Group on Sales recommended (in
pa ragraphs 52-53 of its report) that article 49 of ULIS should be deleted. In /;
connexio11 with this recommendation, representativ'es discussed the possi'ble
interpretation that might be given to articles 39 and 49 of ULIS and the
interrelation between those articles. With respect to the·aboverecommendation
for the deletion of' aI'ticle 49, it was agreed that this [uestionshould):>e
considered in connexion with the report of the Working Group on Prescription.

34. 'The Commission decided that the subject-matter of article 49 of ULIS would
come within the scope of' a convention on prescription and should be omitted f~om

the Uniform Law on Sales.

(4) The binding effect of usages CULlS article ~)

35. Under this heading, the Commission considered the recommendation of the report
of the' Working Group on Sales, which examined the rules on the effeot of
usages. 2/

36. 'Ihe report of' the Working Group is concerned"with article 9 of ULIS
(paragraphs 74-90). The Working Group recommended (in paragraph 83 of' its report)
that paragraph 2 of article 9 of ULIS be reVised, and proposed substitute
language. 10/

37. ,After discussion of the problem, the Commission established aworlting party
(Working Party I1) to prepare a recommendation. Working Pj;lrty IIwas thereupon
constituted; the'representatives of Australia, the Democratic Republic of the
Congo, the Union of Soviet Socialist Republics and the United States of America
were appointed as members; representati'V'es of otheI' members and'of interested
international organizations were invited to attend as observers.

38. Working Party II thereafter reported that it recommended that
paragraphs 2 and 3 of article 9 of ULIS be revised to read as fol~ows:

2. The usages which the parties shall be considered to have
impliedly made applicable to their contract shall include any usage of
which the parties aI'e or should be awa.re and whicbininternationeal trade
is widely known to, and regularly observed by, parties to contracts of
the type involved ..

, . ..' ri v3. Where terms, clauses or standa17d forms of contracts commonl:~~>!uSed

in commercial practice are employed, ,they shall be interpI'eted according
to the meaning intended to be given to~~em by the parties. In the absence
of any such intention, they shall be interpreted according to usage as
provided in the preceding paragraph.

9/ A/CN.• 9/35, p~rt II-E, p~ras. 73-90.
!Q/ !bid., paras. 85 and 86.
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~"~ •.... ~a'PY're:presentati~es stat~d that :they agreed. wi.ththe rel~~ised, text of
~,~ti~~~,~,-~s:.±eco;ltlInendedby ,W()~king J?artY'II~ Other rep:t~e.serltatives suggested
W;~i1.' ,:,~~R~~~"_l~+th respeet, to paragraph 2 of article 9.

q"e:j·"It i~s proposed th~'tparagI'aph2 of ~:t'~icle 9 'be revised to read'as follows:
''? ,',
, . ,

Tbe usages which thepa~ties shall be considered to have ~mpliedly
~ , .. . " .', \,'..

tnadeappl:i.cable toth~:tr_ contractshr:ltll include any usage which is
widely known in international trade and 'regtllarly rand generally7
observed. by parties tocotltrac1:;s of the type involved and of which the
parties to the contract either a:t:eaware or. should, because it is so
;Vi'l.dely knqwn andregula:r:lyfjenel?811"i! obse!lved, be /have bee!.!? aware.

On,~ representa,tive noted. that the criterj.on set forth in 8i,ticle 9 lof ULXS,
regarding the knowledge that the partieH;~ should have of usages, '~~Tas prefE~rablE; 'to
the criterion proposed. in the revised text.. O-ther represen·'tatives propoLSed tJ::at'
the words "even if of local origin" be :i.l'lserted :t.n the revised text after the
wqrds nshall inclUde any usage".

41. One representative proposed the f\;Jillowi1".lg 'wordil'lg of article 9, paragraph 2:

It is considered that the partieS8:l:.'e impliedly bound by any usage
which is 'Widely known in international trad€!snd which is regularly observed
,by parties' to contracts of the .type j.nvo1:~ired•

. .,42. 'lhe Commission decided to refer the proposals referred to in
;p~ragrapbs 38, 40 and 41 above.. and other: drafting suggestions made during the
session, to the Working Group on Sales.

,r

(5) Cancellation of a sales contract without notice to the other party:
""ipaofacto" avoidance and-tILIS 'article'''''62

il

43.. lJ.he Commission considered the recommendation of the Worlt:tng Group on Sales
with respect to whether (or when) rights under a sales contract should be
terminated automatically without notice by one party to the other. 'Ihe report
of the Working Group was concerned primarily with the rules on this subject in
art:1~cle 6201: ULIS .. 11/ 1h~ Working Group recommended (in paragraph 103 of its
ll"e~ort) that' article-02 shoula be revi.Sed to' make· this provision on avoidance by
the seller correspond. with the provisions oi' ULIS article 26 on avoidance by the
buyer and propCtsed a revised.text designed to achieve this objective
(paragraphs 98-99 of its report). ~e Working Group also recommended some
drafting changes.

44.· '!he Commission approved the recommendation of the Working Group (a) that
the 1;1'J,lles on avoidance by the seller (article 62) and avoidance by the buyer'
(article: 26) should be brought into conformity, and (b) 'that further attention
should be gi".ren to the rules and terminology with respect to avoidance of the
contract.

11/ Ibid., part II-G, paras. 92-104.
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'.lli.e Commission:

~/ Ibid., part II-H, p~ras. 105-111.
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(6) Time and place for inspection: time for notification of defects in
delivered good~ ({)LIS, articles 38 and 39)'

47. The Commission considered the report of the Working Group on the time and.
place for Inspecti.on of goods by the buyer.12! In this connexion, the Working Group
gave principal attention in its report (paragraph 107) to the rules of article 38
of ULIS specifying the time and placei'or inspelction, and noted that theserUleEi
are implemented in article 39 of ULIS which, in part, provides that the buyer
ushall lose the right to rely on a lack of con.formity of the goods if he has not
given the seller notice thereof promptly after he has discovered the lack of
conformity or ought to have discovered itU (ULIS article 39-1). 'Ibe Working Group
~ecommended the revision of article 38 of ULIS in accordance with language (see
paragraph 109 of its report) which was designed/to make the rules more,flexib1.e
and compatible with shipping practices, includ:tig new ·conditions presented by the
development of containerized shipment (paragraphs 110-111 of its report).

1. Requests the Secretary-General to prepares study of' the concept
of If:tpso facto avoidance" for later-eonsideration at 'a subsequent' s,ession .;:

. of the Working Group on the International Sale of Goods;

. 2. Requests States members of the Commission to submit their
proposals with ,respect to the concept of'~ipsOt:fioCto avoidance" t6 the
Secretariat for consideration in the st~uy referred to in the preceding
paragraph. "

46. 'Ihe Commission' approved the recommendation of the Working Group on SaJ..es in
paragraph 103 of its report and decided as follows:

45. In connexion with part (b)'6f' the above recornmendation,representatives
expressed opinions on the folloWing issues: (1) whether paragraph 1 of'
article 62 of ULIS, and the corresppnding provision of article 26, are in error
in providing for automatic cancellation without notification to the other party;
(2) whether automatic cancellation should be excluded. when the goods have been
delivered to the buyer, as suggested in the proposal reported by the Working Group
(paragraph 100),; (3) the suitability of the expression "ipso factoavoidance" for
avoidance without notification to the other party instead oft'ipso .iure avoidance"
and the possible substitution'in the English text of1;hat first expression by
"automatic cancellationU or "automatic avoidance"; (4) the clarity and '
practica.ility of the definition of t'fundamental" b!"each of' contract in
article 10 of ULIS; (5) the compa'tibility of the rules of law on avoidanCE? and,
prevailing contract practices inclUding the relevant provisions of the ECE General
Conditions as analysed in the study recently prepared by the representative of
Japan. ' \~\" (\
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48.. 'Ibe representative/? who spoke on th,e point ~~pX'essed the view that the text
recQmmen,t;ledby the W'orkingGroup on Sales would oonstitute an improvement in the
language)\ of article 38 of ULlS. Some representatives were of the view!! that
furtJ;1.er steps. should be taken to make these rules more simple and :flexible. One
represent(l.;rti.'Ve' ,recomtnended the merger of artic.les 38 ana 39 of ULlS in a single
aimplj,fied provision. ~ftother representative submitted a proposal for the merger
oi' paragraphs 1 and 2 of article 38 into a single, flexible rule on the time for
inspection. Another representative suggested that in paragraph 3 of article 38,
the "(.Tords uif otherwise is not agread' by' the parties" be substituted for the words
tIthe seller knew or ought to have known". He also suggested that paragraph 4 of
that article should be amended to state that in the absence of agreement between
the parties to the c,pntract, 'as to the methods of examination of the goods, the
examination must be carried.<?}lt in conformity with the law and, in the absence of
such law) in conformity with' -the usages of the seller!s country; attention was
directed to the relevant provisions of paragraph 26 of the General Conditions of
DeliverY of 1968 of the Council for MUtual Economic Assistance.

~ Commission decided to refer these proposals to the Working Group on Bales.

lJhe definition of' international sale of gObJ,S for the purpose of prescribing
the scdl)e of a uniform law (ULISarticle 1)'. -.... . _.----... .

50. 'lhe CbtnDlission considered the report of the Wo~"king Group on the definition
, of international sale of goods, with special reference to article 1 of ULlS. 13/

'Ibe Working Group concluded that in general this definition was satisfactory
(par~graph41 of' its report), although several delegations expressed reservations
to that 'text (paragraph 42). One- repr(}sentative proposed the extension of the
applicability of ULlS (article 1-1) to the sale of goods which, at the time of the
conclusion of the contract, are already on the territory of the- buyer. The
Work:~J'~r '<(roup noted further that the' El1glish tex.t of a.rticle 1-1 (a) of ULlS
(titne"_,.jatract Lnvolves goods which.. on) might not clearly require that the
contract cOhtemplate an interne tional shipment at the time of the making of the
contract to meet this problem. The report recommended that, to conform to the
French version, article l~·l (a), in the English tE:xt,should read:

,) n (a) W'aere the cqntract contempla.tes that the goods are, at the
tirlle oJ.' the cenclusion of the contract; or will be the subject of
transport from the territOJ:'1J of one State to the territor,Y of another; It

. '

51. 1h(3 Connnission approved the report of the Working Group i.n so far as the
'G:t;'oup approved the structure of a,rtic~e 1 of t1LIS. 'The CommiAsion further decided
tore:fer recOlnmendati()1!s for improvements in the drafting of article 1 to the
Working Group on 'Sa les •

'~-----(;' Cl

;~/ Ibid.,·part .II-B, paras. 30-44.

...14-

, '



(8) Use of general principles in interpretation (UL!S artj.c;Le 17)

52. Consideration ,.,as given to the report of the Working Group on Sales with
regard to article 17 of ULIS, 14/ which provides ,that:

"Questions concerning matters governed by the present Law which are
not expressly settled therein shall be settled in conformity with the
general principles on which the present Law is based. tt

53. It was 110ted in the report that the Working Group had considered the
following app~oaches: (a) approval of the present text of article 17
(pa ragraph 59); (b) revision to empha.size that the law should be interpreted to
promote "uniformity in the law of international salestr (paragraph 63);
(c) supplanting articlt; 17 with the following: uP:rivate itlternati.onal law shall
apply to questions not settled by ULIS" (paragraph 66); (a.) combiningt;he rules,
stated in (b) and Cc) above (paragraph 70).

54Q Several representatives supported the retention of article 17 in its present
form or with minor clarifying amendments. Some of these representatives stressed
that such a provision was -:)eeded to emphasize that the uniform law was an
international instrument, andindi~ated that it was not difficult to ascertain
the ttgeneral principles" on which the 18W wae based. Other representatives
supported the revision indicated in paragraph 53 (b) above, pointing to the
objective of uniformity, and mentioned that this provision might be useful to
encourage reference to the interpretation given the uniform law in other S'ates.
One representative suggested that the general principles be rendered explicitly
in the preamble of a future convention on the uniform law. Others suggested that\
reference to pl"ivate international law should be added, at the end of a general \\
rule on inter.pretation, to deal with the problem ot gaps in the law.. One ~\
representative proposed the deletion of article 17, and noted that the unifo:rm la'w
would be incorporated into the municipal legal system.

55. T:he Commission decided that the question should be refe~red to the Working
Group on Sales for further .consideration in the light of the above views and
proposals.

(9) The, concep~_?f "delivery~1 (del!'\t:rance) and the d~fini~ibn of the sel:ter,·s
obligations

56•. Conside~ationwas given to tlie report of the Working Grottpon Sales with
:respect to the use of the concept of ttdeliveryU (g~;p.vrahce) in verio't,J.sarticles
of the Uniform Law on Sales. l,?/ . ii

I:

±!:..! Ibid., part II-D, paras. 56"72.---.-.--
?!if Ibid e, part II-I, paras. 112-117_-



57- One representative noted that, under ax'tic1e 18 of UIJIS~ the seller "shall
effect delivery of the goods", and that in article 19, paragraph 1, udelivery"
(def.:!!.rance) is defined as "the handing over of goods". The seller could not be
under an unqualified obligation to nhand o'Veru the goods, since transfer of
possession required the co-operation of the buyer; the seller's obligation should
be limited to making the good s available to the buyer under the contract. Another
representative noted, in this regard, that the study of certain of the ECE General
Conditions showed that the seller's obligation was described,. in the French text,
in terms of the physical act of livraison rather than the legal concept of
delivrance. It was also noted that, 'under the unif.:>rm law, eyen if the goods were
handed ove""-r to the buyer, this might not constitute t1deliveryfJ (delivrance) if the
goods did not conform to the. contract.

58. Most of the representatives who spoke on the issue indicated that the concept
of tfde.liverytt (delivrance) as used in the uniform law was unduly complex and
artificial and,-Consequently, was difficult to apply. One representative, however}
was of the view that "delivery" (delivrance) was useful to avoid reference to the
rules of local law.

59. The Commission appro'V'ed the recommendation of the Working Group in
paragraph 116 of :i.ts report "and decided as followsf

lJhe Commission:

1. Requests the Secretary-General to prepare an analysiS of the use
of the coneept of "delivery" (delivrance) in the Uniform Law on the
International Sale of Goods' annexed to"the Hague Convention of 1964 and
to present the study to the next sess:lor'1 of the Working Group on Sales,
together with a stuay, being prepared by the International Institute for
'the Unification of Private Law, cn the historical background of the use
of this term. in the drafts that led to the version adopted at the Hague
Conference of 1964; ,.

2. Requests the Working Group on the International Sale of Goods to
give further consideration to the problems connected with the concept of
"deliverytf in the light of the studies refe:1.'red to in the preceding
paragraph, any materials submitted by members of the Commission and the
observations made by representatives at the third session of the Commission.

(10) Mandatory or regulatory rules of national law with re~~ct to consumer
protection (ULIS article 5-2)

60•. ConsideI'ation was given to the report of the Working Group on Sales on the
extent to whfch ULIS might be construed to override various types of national laws
fox' the protection of consumers. 16/

7:£/ Ibi.,a., part I1 ...J, pe ras. 118-124.
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6l~ In the report, attention was directed to article 5-2 of UT~IS, which
specifically preserves uany mandatory provisions of national law for the
protection of a party to a contract which contemplates the purchase of goods by
that party by payment of the price by installmentsn.. The ques.tion was raised as
1',j 1~rb.?ther this specific reference preservi.ng one type of regulatory law implied
that ,~ther types of regulatory laws would be auperseded. It was suggested,
however, that such laws might be preserved by article 8 of T.JLIS, which provides
that the uniform law shall not be concerned with tithe validity of the contract";
on the other hand, it was noted that some regulatory laws might not be confined to
the tlvalidityn of the contract, ~md thus would not be preserved b~r article 8 of
ULIS.

62. Various approaches to the problem were considered, including the deletion of
article 5-2, the broadening of its scope' to preserve all mandator,y rules for the
protection of consumers and the exclusion from the uniform law of purchases by
consu.mers of goods fOI'" personal use. Some representatives were of the view that
th~! laist two proposals presented problems of interpretat.ion, since it was difficult,
to define the excluded category, and a seller might not know 'the purpose fQX' Which
the buyer purchased the goods. In this connexion, one representative referred to
the proposed definition of consumer sales contained in paragraph 120 of the report
of the Working Group on Sales (A/CN.9/35).

63. It was also noted that a provision of the l..tniform law that made a general
reference to mandatory rules of domestic legislation TtTould be difficult to apply,
since different legal systems follow widely varying approaches to th~ question of
whether rules are mandatory. One representative further suggested that some
provisions in ULIS might be made mandatory for the purpose of protecting the
consumer buyer.

64. The Commission decided to refer the problem to the Working Group on Sales to
consider the problem further in the light of the observations made by
representatives and €lny studies presented by members of the Working Group giving
examples of rules regarded as mandatory.

(11) 'Ihe relationship between the uniform law and national., rules that contracts
must be in writing-CULlS article 15) J_

65. 'Ihis problem was considered in the light of the suggestion in the report of
the Working Group (pe ragraphs 123-124) that a barrier to adoption ot: the uniform
law by some countries was presented by article 15 of ULIS which provides, in part,
that the contract "need not be evidel1ced by writingtl.

66. Suggestions for solving the problem included: (a) the deletion of article 15
or the provision in article 15 that only contracts in written form a:t~e hiliding in
cases in which the national legislation of at least one of the parties made the
'written i"arm mandatory; (b) provision in the convention foradh€!rence subject to a
reservation setting forth the formalities reluired for entering into a contract;
(c) remitting the problem to the uniform law on the formation of international
sales contl~acts.
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67. The Commission pecidea to refer the question to the Workin~ Group on Sales

for considet'Elt,ion in the light of" the observations presented by· representatives

at this session.

-:.: I'.•.·•;
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(1~) Iittture work on international sales
•. ,_. od

• __ _ _
._

·68. tthe representative of Spain Offered a proposal which was designed to improve­

working methods with t'eference to a revision of the uniform law for International

Sales. In his viewj the Commission itself was too large a body to undertake

drafting. His delegation, therefore, proposed that drafting be entrusted to a

. small group representing the major legal systems of the world. Such a group would

work continuously between the third and the fourth sessions 11 '!he draft text

should be short, simple and less controversial.

69. All representatives who took the floor supported the idea that more

effective W'o:rking methods should ·be devised to increa se the efficiency of the

Commission and to accelerate its vi'ork on uniform rules of international sales.

However, most representatives were of the opinion that the setting up of a

standing drafting group was not feaSible.

70. Various alternaJ:i've suggestions were made. One representative, with whom

many others agreed, suggested that instead of' focusing attention on selected items

of tJLIS, the Commission should proceed in a more orderly fashion and consider ULIS

in successive parts, chapter by chapter. Pre.liminary drafts of the vrorking Group

"would then' be circulated in advance and any amendments thereto should be submitted

in wrtting. One representative suggested that the Working Group should meet for

longer periods of time; one representative suggested that the Working Group should

have at least two meetings bet~een sessions. It was also suggested that the

Working Group might have a special rapporteur who had the necessary time to

prepare a reVised text of ULIS. Another representative emphasized that members

of the Commission should not seek to impose their views on matters of detail but

Should cotlfine their comments to the substance of proposed texts. One

representative suggested that individual members of the existing Working Group

shOUld be aSSigned the task of drafting specific articles. There was general

agreement that the Working Group in reporting revised provisions should make

explanatory comm.ents on each article It

71. At the sUggestion of th~~ Commission, the Working Group on Sales held a

meeting to conSider, in connE~xion with its future methods of work, the suggestions

made by representatives durit~g the discussion and, in particular, the ideas

mentioned in paragraph 68 above.

7~. The Commission decided, on the recommendation of the Working Group, to adopt

t'ti;e following working methods with respect to uniform rules of the international

sale of goods :

(a) lfue Work.ing Group on the International Sale of Goods, established at

the aecond session of the Commission, should continue its work under the terms of

-18 ...
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reference set forth in paragraph 3 (a) of the draft resolution adopted by the
Commission at its second session; ~ 17/ in order to accelerate its work, th~Working
Group should meet, fox' at lea:st ten working days, befoJ.'le the fourth session of 'the
Commission.

(b) Instead of considering selected items, the Working Group should' oonsider
ULIS systematically, chapter by chapter, giving priority to articles 1"17.

(0) Members of the Working Group are Tequested to submit their propo~als in
writing and in time to allow the SecretarY~General to circulate such proposals
prior to the meeting.

(d) Representatives of members of th~ Working Group, alone or in co"ope~ation
with represen<;atives of other members, should be enttusted" if so wil1ing 1 with
the e:x:amination and redrafting of' the article's referred to in paragraph (b) above"
and any other provisions of ULIS related to those artioles. Suoh representat'l.'ves
should take into consideration the relevant suggestions of Governments" the
doquments mentioned in the report of the Commission on the work of its t~ird

ses'f?ion, and the decisions taken at that session as well as the practices of
iote rnetional trade.

(e) 'Ihe representatives entrusted with the tasks referred to in -pa~tiagraph (d)
above shall submit, the result of their work, including explanatory comments on
each al~icle, to the Secretary~Generalnot later than 30 June 1970. The
Secretar,y~General is requested to transmit these reports to other member~ of the
Working Group on Sales for comments. '!he comments which reach the Secretary...
General before 3l'Au~lst 1970 shal~ be transmitted to the forthcoming sessiqu of
the Working Group. lJhe Secretary....General is also requested to submit his .~

observations to the Working Group, whose report should contain explanatory
comments on each issue or article of ULIS recommended for approval.

(f) Before the new text of a unifol!tn law or the revised text of ULIS is
completed, the Working Group'should only submit questions of prin~iple to 'the
Commission for consideration.

(g) Members of' the Commission are requested to submit their proposals
relating to the report of the Working GI'OUp in writing preferably in advance of'
the fourth session of the Commission.

(h) fue Secretary....General is requested to render assistanoe to the Working
Group in the performance of its task, in particular, 'by preparing, either at the
request of the Working Group or on his own motion, studies and other preparatory
documents (with the assistance of experts, if necessary, within the limits .
permitted by the budget) and by submitting proposals for consideration.

11/ Official Records of the General Assembly, 'IWenty-fourth Session,
Supplement No. 18 (A7761Sr; pare. 38. .... €I
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B. Time-limits and, limitations (prescription)

73. ~is sUbject was considered by Committee I in the course of six meetings on
16, ~7 and 20 April 1970, and by the Commission at its 60th meeting, on
29 April 197Q.. A summary of observations made by members of the Commission and
observers with respect to' the actions taken by the Commission is set out in
paragraphs 75 to 96 below.

74. 'Ihe Commission had before it the report of the Working Group on Time-limits
and Limitations (Prescription) in the International Sale of Goods (ffWorking Group
on Prescription~t) on its session held at Geneva from 18 to 22 August 1969

~ (A!CN.9!30), and a note by the Secretariat suggesting alternative approaches for
., consideration of this report.' '!he W'orldng Groun on Prescription was established
t by the Collltnission at its second session and was requested to study the topic
~ with a view to the preparation of a preliminary draft of an international
~ convention. 18/
i

(1) Working methods and general approach
~r , _

.~-~ .

75. 'Ihe Working Group recommended in its report that the principles formulated in
the convention Itshould be certain, nbjectiveand, as far as pOSSible, should be
independent of the rules of any individual legal systemIJ (parag'.caph 5). Several
representstives spoke in support of this approach as an aid to the clarity and
practicality of the rules. Some representatives, however, observed that the study
of the national rules of different legal syste}lls in the various regions would be
helpful in formulating uniform rules; it was suggested that an explanation of the
reasons for choosing one approach and rejecting alternative approaches would be of
assistance in securing acceptance of uniform rules that yary from those employed
in national formulations. It was also observed that the approach to the work
shOUld be pragmatic'and should concentrate on concrete results that would encourage
international trade. It was agreed that more detailed attention to working methods
should.be given later and in the light of specific probiems.

760 One.representative suggested that the convention on prescription should not
be confined to claims arising from the international sale of goods, but should
extend to other international transactions such as licensing agreements. Another
representative suggested that the uniform rules on prescription should be combined
with the uniform rules on sales. Most representatives, however, were of the
opinion that any advantages from broadening the scope of the work would be
outweighed by added complicat~1.ons in drafting, and by" increased difficulty in
securing adoption of the uniform rules.

(2) Scope of the convention: the definition of international sales

77. 'lhe Working Group on Prescription recommended in its report that the
convention on prescription Should contain the same definition of scope as a uniform
law on sales (paragraph 11).

~/ Ibid., para. 46, sub-paras. 1 and 2.
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·78. 'Ihe Commis sion a'!Jproved the recommendation of the Wor'king Group referred to'
in paragraph 77 above. . It was noted, however,. lthat;;,Y~\;1:ioti}1,'problems with respect
to the scope of the uniform law on sales had n6t y~~t 'b~en finally dec1,ded; it vias
understood that the present decision contemplated;ttlco~~~O!'attnginto the convention
on prescription the rules on scope from the utii:t'o~l!n laws."on sales, such as tlle
definition of international sal~ and related rules., sQt'~1ect to later revif?ions
ths't may be made in the course of further wOI~k on t~):e-;0inifonn law on sales... It '
was' further understood that this decision did1not reach the question of choice of
lavr. 12/

(3) TYpes of claims; third parties

79. Consideration was given to the recommendation in the report of the Working
Group (paragraph 13) setting forth a draft provision designed to express the
central idea that the convention's rules should apply only to the rights of the
seller and the buyer (their successors and assigns, and persons who guarantee .
their performance) arising from a contract for the international sale of ~oods.

80. The Commission approyed the above' recommendation in principle. Suggestions
for improvements in draft~bg were made. Some representatives also suggested that
claims based on personal injury or physical damage, caused by the goods sold, to
other property ('~product liability") should be omitted from the convention. Other
representatives suggested that Jtproduct liabilitylt was given different scope and
effect in different legal systems, and that an exclUsion that referred to ttproduct
liability" would be difficult to construe. 'lhis problem also wa s referred to the
Working Group.

(J+) .Qommence!!1ent of t~e period of prescription: the discoVers,of defect!!,
2..~..!he occurrence of damage subsequent to delivery of the gqca~

810 Consideration was given to the recommendation in the r'eport of the Working
Group (paragraph 32) that where goods are delivered, the prescriptive period
t?foI' claims relying on a lack of conformity of the goods shall run from the date
of deliveryU even though the defect is discovered or damage ensues after that date.

82Q Several representatives supported this recommendation, vlhich, it was noted,
supported the basic principles of definiteness and certainty to which the ~v.Qrking

Gronp had referred ·in its general statement of principle (pa:ragraph 5). Several
other representatives expressed the view that this recommendation might be unfair
to the buyer .si.nce the prescriptive period could start to run before the buyer
had an opportunity to discover the defect or to make a claim. Various alternatives
were suggested to meet this problem; these·includedstarting .the period from the
time when the goods were put at tpe disposal of the buyer at the· place of
destination, the time when the buyer had first the opportunity to discover the'
defect, the time the cause of action arose, and the time when notice was given. 20/

"J:2./ .Q!,. ULlS article 2; A/CN.9/30, part VII sectionsJ3 and C, paras. 108-114.

gQ/ Cf. TILlS articles 38 and 39.

-21-

tirtntrtti



- ,

I)

e't! It was eg~~ed that" since the claugel' of bardsbip to the buyer 'V1'ould be
affected ~y tne length of the pre6cript~ve period, fu~therattention should be
given totbe~oblem -of thecouunencement'ot the period after consideration had
be'en:iiveh to the length of the peri.od.

I"' r:;:
it

84. . Th~re ~~·.~genera!. a,~Jeement that, if 1 the recommendation of the Working Group
ehQuld.'ge)l~cc.epted in principle, the pe:r.-1odshould not .startfrotn the legal .
oonQ~pt~ of "delivery" (.d~li'Vrance), 'Out f;rom a physical event, such as uhanding
QverU'the goodJiJor when shipped goods have reached the buyerQ21/0ne
representative was oftbe op1nionthat a decision tnustbe taken as to 1IThen the
per10d of preso2'ipt1on should start in the case ofa claim based not on a defect

u aato thequality"of· the goods"but on the failure of the goods to comply with the
contract in respect of quantity" completeness or variety of the goods"

(5) Lengtll of thf,l prescriptive period: the basic rule
• :"'.,.. ,A'..Q.,Zi,Z _,' l..£•.. 4. ",.''._ .. _. ' .• 'n,.""""" _, f~_.;.....,...;,"'-'"--.;.;;~-..

85" Consideration 'Was given to the recommendatien of the Working Group in its
report that a singl~ basic period should govern the claims by both parties to the
contract, and that'the period should be within the range of three ;to five years
(paragraphs 49...50). '

SQ., Nearly all of the ,representatives favoured a period wi tb'in the range of three
tOf'iv~.year.s~ lYIany representatives favoured the -three-year period part:LY to
promote the settlement of disputes promptly and before the loss of evidence; and
:partly to ptotect a seller from late claims aft.er his right to recover from his
eupp16er had 'been barred by a ahorter period under domestic law. Maily other
representatives expressed the view that a five·year period was pr~ferable in view
of the time ~equired for investigation, negotiat:J.on and arrangements for bringing
legal aotion, possibly in a distant state.

87, Several of the representatives indicated that their, initial preference would .
'be affected by-future decisions with respect to other provisions of' the convention.
Suoh provisions included the ability of the parties to extend the period to permit
further negotiation and extensions of the period while suit was impossible or was
prevented by-the other party.

88. In view of the varying views on the length of the period, many representatives
suggested that a questionnaire be addxessed to' Governments and to interested
intertlational organi~ations, which should include a question as to whether the
period o:f'limitation could be extended or shortened; in other words, if the period
of limitation is three years, whether it could be extended up to fiv-e yearS and,
conversely, if the period of limitation is five years, whether it could be
ahortened to three Years. Some representatives suggested that it would be
approp~iate to set a'period that could be extended by agreement) but could not be
reduced by agreement.

-22... ·
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Effect of a guarantee for a specified time
. -(6)

93. 'lhe recommendation of the Working Group was accepted in substance by most
representatives. It was understood that the Working Group would consider the
suggestions made in the course of the discussion. One representative questioned
whether, in 'the interest ofiimplicity and to avoid overly long'prescription
periods, the proposed provision could not be omitted altogether.

91. Members of the Working Group explained that, in view of the concluding phrase
"whichever shall be the Iater", the intention was that this provision would never
shorten the basic period' (indicated alternatively 8S three or five years), at
least not the period !~nning from the time of delivery. Thus, this provision
would be operative only if the period of an express guarantee expired within the
last year of the baste period or subsequent to the operation of the basicperiodj
in such cases, the provision assured. an added period for asserting a claim. '!he
question was raised as to whether this intent had been clearly expressed.
Attention was also called to certain'drafting questions noted by the Working
Group(in paragraph 38 of its report).

90. Consideration was given to the recommendation of the Working Group (ill
paragraph 37 of its report) tha.t the convention include the following provision:

"'Where the contract contains an express gua rantee relating to the goods
which is stated to be in force fora specified time, the period of·
limitation in respect of any action based on~the ggaranteeshallexpi;re
one year after the expiration of such time or .L3_7 L5_7 years after
the delivery of the goods to the buyer, whichever shall be the later."

(7) Interr,uption of the period by acknowledgement of the debt

94. Consideration was given to the recommendation of the Working Group (in
paragraph 74 of_ its report) that, if the debtor acknoWledges the de1;':t, the
prescriptive period would start to run afresh from the date of acknowledgement.

89. 'The Commission decided that a draft questionnaire on the length of tl},e pel?iod.
and other problems should be prepared for cons~derationby the Working Grqup on .
Prescription at i'tf3 next session,and should thereafter be addre.6sed to Gov~+nments
and interested international organizations, in order particularly to ascertain the
views of those engaged in business in relation to this and any other'relevant
issue in accordance with the final instructions by the Working Group. 'Ille
Commission consequently postponed its. decision with respect to the length. of the
prescriptive period.

92. It was suggested that t~e added period should be two years rather than one,
in view of the extensive investigation and testing tha.t may be required in sales

.. of industrial plants and heavy machinery, although a one-year period might be
acceptable to the sale of goods like automobiles to which many representatives
made :-~ference. Another suggestion was that the added period should be the same
as the basic period (three or five years).

•
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General comments on the report of the. Working Group(8)

101. On the sugges.tion of the Cha.irman, at its 13th meeting, on 15 April'1970,
the Commi.ttee approved a recommendation for submission to the Comm1:ssion.

Decision. of the Commission

\

.,

The Cdamissiona6cepted this recommendation in pritlciple; attdhtion was directed
to discussion in the report of certain related questions, in6iudingwhether the
aeImowledgemerl't Thust' be in writing (paragraph 77) and whether a part l?aytnent would
have the ,,same effect as an acknowledgement (paragraph 81).

99. The Commission had befor~ it the report of the Secretar,y-General entitled
"General conditions of sale aJ;td standard contractstr (A/CNtfl9/34) cbncerning the
implementation of the Commis~~onts decision at its second session.

/f
/

100. It was suggested dU)~~r;ig' the debate that the regional economic commissions
should be encouraged to £oITilulate'new general conditions which would satisfy the
needs and interests of the region.

C~ General condit~onsof sale and standard con~racts

95", Since there was insufficient time for separate debate on all of the other
recommendations of the Working Group, general discussi-on was invited with respect
.ttrthe remaining parts of the ,report. Representatives made comments with respect
to' vario-gs problems including: the effect of impossibility or force majeure
(par$graphs 63-66); the legal action necessary to interrupt the cprescriptive
periods (paragraphs 82-89); the applicability of the convention to actions -to
enforce judgements (paragraph 62); and the effect of fraud (paragraphs 67-70).

(9) Programme. for completion of the work

98. 'lhe subject of general conditions of sale and stantillard contracts was
considered by Committee I in the course of its 13th meeting, held on 15 April 1970,

. and by the Commission in the course of its 60th meeting, on 29 April 1970.

96. Cqnsiqeration waBgiven to the recommendation in the repbrt of the Working
Group (paragraphs 125-126) and to the note by the Secretariat.

'9;;7. 'Ihe Commission decided to request the Working Group to meet to prepare a
. ~entative .draft convention for submission to the Commission at its fourth session.

<et wtts:f\lrther decided that consideration shouJ-d be given to the appropriate time
&;t1dplace for a meeting in the light of the convenience of the members and the
tlvailabili-ty of conference services. 'lhe Commissi.on further decided to request the
Secretary-General to. prepare, in advance of the session, a ol'aft questionnaire on
the 'length of the prescriptive period and other related proble::ms and a working
paper analysing the problems raised by the discussion at the~resent sescion.
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102. The Commission, at its 60th meeting, on 29 April 1970, considered the
recommendation of Committee I and adopted u.nanimously the following decision:

'.Ih~i Commission:

Requests the Secretary-~neral:
~ ,<",

(a) To .continue with the programme of implementation of the
Commission's decision m~d.e at its sec.ond session, 22/ and to supmit to.
the fourth session of the Commission a progress report thereon .including,
if possible, an analysis of the comments made by the regional economic
commissions and b~' States on the Economic Commis 610n for Europe Generai
Conditions, the General Conditions of' 1968 of' the Council for Mutual
Economic Assistance and Incoterms, 1953;

(b) r, To commences study on the fea sibility bf developing general
conditions embracing a wider scope of commodities. The study should
take into account, inter alia, the conclusions in the report, referred
to in paragraph 1 above, and the analysis of the Econo~ic Commission for'
Europe General Conditions to be submitted by the represeDtative of Japan.

'/

If

22/ Official Records of the GenerslAssembly 'Threnty-fourth Session,
Supplement No ~ 18 (A!76l8), pai:a. 60.1 •
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\) A. NeBotiable' instruments
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\1 103• The sUbject of the harmonization. and unification of"the law of negotiable
insttum~nts",was cqns:td~:ted ,by Oommittee IX in the course of four meetings, held on
14, 15 and 27 April'1970, ~nd by the Commission in the course of its 58th meeting

" on 2~A:p'ril 1970'.' A summarY.of the observations made by members of the Commission
a,m by, observers ,duringthosefueetings \is'set out in paragraphs 105 to 116 below..

« - ~"j" 1;- '

104. ,The Commission had before it a report ot' the See-~etary-Generalentitled
"Amllysis of the repliea, rec,eived from' Governments and banking and trade

~i'n~titut.1on6 to the questionnaire on negoti.able ,instruments, used for making
international payinents:" (A!CN.9/-;8). That report analyses the observations of
se1Tenty-eightrespondents 'regarding the present methods and practice for making
o~nd receiving internatfonal payments and the problems encountered in>. settling
international tra.nsa~t:t~>ns by means of' negotiable instruments to \

{f ,'.
:,105. Ttreo,bs'erver 'of 1<he Organization of American States (OAS) informed the

" eommission that' the Council of OAS ~ad requested the~nter-AmericanJuridical
GOmplittee .~to make a rstudy on negotiahJ-e instruments and to prepa.re a draft

"i'.~pnventiori,on ths--.;subject. The Juridical ComriJittee had') under cOr).sideration a
..9-raft ~r;LfQrm laW on, negotiable instruments prepared by the lnstitute .for Latin
American Integration, an agency of the Inter-American Development Bank; it had
q~cided·to cotlcentrate its stUdy, for the time being, on cheques and bills of
excbange.~,, '..>..

,--0 .~
c' "", , If

lQ6."The CoIrim~psion was of the opinion that the questionnaire and the analysis of
. tba-e replies thereto ,prepared by the Secretariat itl.~ consultation ;With interested
international organizations,~constituted an important contribu1?ion to the first
s~ge of' itsrwork in respect of nego~ia1:>le instruments. In this conp,exion, the
COmmission reaffirmed the opinionf expressed by i t;\ at its second. session that
seeking ,the views and active supiort of banking efnd trade institutionswas a
prerequisite to any final decisj~n regarding. the desirability of unification and

,,./' . "._ .... - I
i,ts possible scope;, ,

107. With'respect to chapter I of the report;, containing information on the current
practices f'olJrowed in making and receiving international payments, several
"re;P,res,entatives ':.teferted to the significant changes whi~h had taket,t place in
ba.nkin~~raq~ice in the last two dec~des as a resttlt of the increased;: use of
te;~egra.phic'"and, cable transfers and the d~velopment of computer techniques. These
:cepresentativ~s qtla.lif~ed their statements by' obSel~ving ~hat such neW practices
anClpteehn:i.ques would.onot Z;yplace the use df,connnercial pape;r.;. bills,of~:XChange

" '~~'l!lldc:ontinue to 'plaY:' ,a vita.l role, particularly in cI"edi t transa'{~tions; 'and,
wheve -clle tf'ansfermethod was used, there was .freq.uently an'underlyingtre,nsaction
1ttvO~ving,the use' of'a r~egotiable instrument,,. The, ,,1.'ew ,wa:~,~expressed, "howeveri)

'1!;natthe ~thod "cif paJrrnent by telegraphic and cable transfer~lld.bypaymento!·ders

iJ had, in tbecontext'ot! i:uternationa1. transactions,be~omesufficiently irn,portant
tOj~st:J.fy 'S,se:parateinquiry and stuu.y'by the Secretariat. Accordingly, sottle
:r;epreseniitativeswho coxrnnented" on' this aspect of interna,tional payments suggested'~j
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112. ~e Commission 'was unaui~ous in considering that the only v1aQle approach ~

at the current stage was for. it to focus i.ts work on a convention settingtO:t'tl:'!
rtlles that would be applicable to a snecial negotiableinstrUlIlent for use in

\\. . . . . .... )l. _ _ __ - _ ['- - - _ -,.

interna,'tional transactions,~ The. uniform rules set fprth in such a convention
'Would only be applicable tc an instI'Um~nt bearing a heading indica.ting that it
was subject, to the rules of 'che convention. The use of the instrument would be
optiona.a." ' c • " '

110. ~he vtewwas also expressed that the Secreta.ry~Genera.lf~ana~ys.is 9f the
replies rega.:rdingproblems encottntered.. would be o:t" g~~b.t use."to those States
which intended to review their legislation:.

198. With respect to chapter. II of the report, conce~riing probrems encountered in
making and receiving international payments by means of negotiable instr-umeIlts,
several rep~esentatives noted that the analys1s cq.Q.tained evidence to sugges~

that the t,as~ of traders t;nd bankers would be simpiifiedifuniformity were to
be ach1~ved ~n respectef the rules relating to the forma:t. I'equisit{:!s of
negotiabl~ instruments, forgery, pr9t~st and n()t~ce of' dfshonour (iqcluding th(9
formalities of' protest and the time"!':t,imits within which protest mus.tbetnad.e o~

notj,ce be given), and the manner of P:foof of non....aceeptance or nQn~p~V)llent.

109. The view was e~p:ressed that uniform contractual arrangementsbe-pween b~t1k1ng

institutions, such as the Uniform Customs and Practice forDo~UInentary Credit§
and the Uniform Rules for the ColJ,.ection ot' COIIllDercia.l Paper;' whil~useful for
defiping the relationships between banks and their customers, were not designed
to remove difficulties. arisingfrom=:divergencies between national laltl~. .\':J

that the Secretariat should. study those new payttlent devices and the problems
which had arisen in their use'. It was observed that a study by the Secretariat
of the nature and extent of international payment transfe~s might indicate whether
there was in this respect a need for the estap;Lisl1ment and. a~c~ptj3.nce by banks of
uniform cqntractual ~r.:r~ng~W~nts or guides to practice, designed to mitigate
disputes and practical proble~s. .

11;. The view was expressed that the Commission's study. should in noway prejudge
the ultimate form of the instrum@nt or the scope of the rules applicable \~o :Lt.
For example, it was suggested that ·,the instrume.nt in question, although likely
to incorporate the train elements of the traditional negotiable;;instrutne:n,t,

Ill. W1:.th respect to the alternative approaches to the "harmonization-c::and.
unifi~ation of the law of negotiable instruments in the context ofc!nterna~~orial
P~Yr.(~pts, suggested in chapter IV of the report as possible subjects for fu,t."ther"
Btu(f;j-by the Secretariat, several repres'en:tatives reiterated the opinion, iltlrea,dy
eilitessed at the second session of the Commission,., that it Jbuld b,e 'impr~9tica:ble,
at 'the present stage 1 to attempt to revise the Gen13va uniform, laws onehE!ques and
bills of' ,.exchange in a way tpatwould be acceptable to both civi.l law and
common law countries. "Some representat,iv~s streSsed that it was important for
the Commis,sion to establiSh a, clear distinctiohbetween negotiable anstrurnents

. la:~ governing internal·paymerl£' transactions, and rules applicable ~o instruments
used in international transactions. Therefore, the' CommisSion's .,current stUdy,
should relate to the possibility of establishi~g unified !'ules used .:tor
inte:rnational payments only" and it shbuJ,.d be left to State"i, indlvidual).y,or
on.~} regional ,baDis, to determine whether modifications were called .for' in their
national legislation.

o
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'1'0 submit these analyses to the fourth session of the Commission;
1.\

117. At its 15th meeting, on 27 April 1970, Committee I1 approved a. recommendation
for submission to the Commission.

116. The view was expressed. that the co-operation with inte:rested interna.tional
organizations had proved eminently successful and that such co-ope:ration should
be intensified and, When possible, expanded.

possibly might tlot 'be a negotiable instrument in 'the current meaning of the term,
that is" its negotiability might be rest,;rioted in one way or another.

114. In the view of several representatives, 'the a.pproach advocated by the
Commis~,ionwouldhave the added advantage of enabling developing and newly
ind.ependent countries that had not taken part in the shaping of negotiable
instruments law to participate in the development of new rules.

118. The Commission, at its 58th meeting, on 28 April 1970, considered the
recommendation of Committee II and adopted unanimously the following decision:

(b) To prepare a detailed analysis of the comments made by Governments and
banking 'and t:rade ~pstitutions, in response to the questions set out in the annex
to the Se,cretary-Geflleral's questionnaire, regarding the pOSSible content of new
rulesapplic.able to a special negotiable instrument for optional uSe in
international transactions , and to address, if deemed ne,~essary, supplementary
questions to Governments and banking and trade institutions;

~ \

Decision of ,the Comm:tssion
, ,

(c)

(d.) To' hold further consultations With
or,ga.nizations in carrying out the work.

, ,)

Requests the Secretary-General:

(a). To complete the analysis of the comments made by Governments and
banking and trade institutions:regarding problems encountered in settling
international transactions by means of negotiable instruments, by including the
replies that were received after the report of the Secreta:ry~Generalhad been
drawn up;

-;-,. , .,- -- •.. _-

115lt7_~!@ Commission expressed the opinion tha.t its study on uniform rules for
'negotiable instruments for international transactions might make it necessary
for the Secretary-General to address supplementary questions to Governments and
banking and trade institutions; those questions should relate to the possible
content o,f the rules applicable to such an instrument and, in particular:J elicit,
comments regarding the specific rights and liabilities of the parties to an
instrument.

~.~'- .~ .,

t
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B. Bankers' commercial credits....

120. The Commissi.on had before it a, report of the Secretary-General entitled
IIBankers' commercial credits" (A/eN. 9/q·4).

f :

o

'0<. (.

126. The Commissi(;m, at its 57th meeting, 0lt 27 April 1970, con$idered' the,
recommendation of Comxnittee II and adopted unanimously the 'followine; "decision:'

; .J

125. At its_14th meeting,t 'on 23 April 1970, Committee II'approved areoommendation
for'submission to the COl1lIllission. If'

Decision ef the Commission

119. The subject of bankers' commercial credits was considered by Committee II
in the course of five meetings, held on 1;, 15, 16; 23 and 27 April 1970, a~d by
the Commission in the course of its 57th meeting, on 27 April 1970. A summary
of the observations made by members of the Commission and by observers during
those meetings is set out in paragraphs 121 to 124 below. '

124. Several .representatives considered that!t 'W\J'uld be in the interest of the _
wOX'k of revision to be carried out by ICC anclof' the ultimate adoption of',tb$ ,
third revision of the Uniform Customs by the greate'st possible number of banking
institutions, if ICC were to devise a procedure Whereby countr~es not repre"sented
in I or! could participate in the work of revisi:pn. It was stated' on behalf or ICC
that this posSib;lity would be given the fullest consider~tion. ' 0

121.. It "las stated on behalf of the International Chamber. of Commerce that the ICC
had appointed a working party for the revision of the 1962 version of the Uniform
Customs and Practice for Documentary Credits ("Uniform Customs (1962)").

122. Several representatives, while considering that Uniform Customs (1962) was
of great importance in international trade transactions, expressed tl1eopiX?ion·that
certa.in of the rules were subject to divergent interpreta.tions and that t17;e' 1962
version did not adequately deal with certain aspects, such as conditionaJ!/payments
under the documentary credit system"

123,. The Commission welcomed the work of revision of the 1962 version to be
und:~,L'taken by ICC. At the same time, :i.t felt that, in view of the wiq.~s:pread "
use of Uniform Customs (1962), a procedure should be' deV"elop~d that woiild. permit
interested circles in countries not represented ~tn ICC to m~ke observations" on
the operation of Uniform Customs (1962), so that these could cbe taken into a.~90unt
by ICC. The Comm1ssionwas agreed that the Secretary-General should be requested.
to invite Governments and ba.nking and trade institutions to submit such 0

observations as they might ''lish to make on Uniform. Customs (1962)- for tranemissi:on
to Ice. The view wa,s also expressed that ICe should be invited toSUbml-t the 0

revised rules to a future session of the Commission before thei~ final adoptiQn
by ICC, since this would prepare the ground for a possible deu{t%ion by the
Gommissiontocommend the use of the third revi~ion of Uniform Customs in relation
to tra.nsactions 1li;volving the establi,shment of' a dOQumentary credit.

),

c
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I\\(1) Guat'antees
r

n 'J
1;0. There wa.s general agreement that work on the SUbject of guara~tees should be
concentrated, for the time being, on the problems, that ariSe in the context of
guara.ntees where the guarantor is a bank or other financial insti tution. "The view
W$,\S expressed that the lack of sta.ndardization in respect of clauSes inserted in
~cntraets of, guarantee ahd in r~spectof the designa.tion of such guarantees often
gave rise tpdiff:Lculties. -,Thus it was not a1:~Tays clear 'What 'Was the extent of"
the oblflsat1on ofth~ guarantor, and in such cases the liability of the parties
invoLved' wa.s d~ff.icult to determine • Otherproblellls were said to have arisen in
r~s:p,ect of' the expiry date of ~, ba.nk guarantee 1-Then no such date 'Was included in
the contract, the question of the applicable law, the influence of exchange con'brol

129. The Commission decided to consider guarantees and securities separately
and in turn.

C. Guarantees and securities .....

(0) To invite the International Chamber of Corrnnerce to submit to a future
session of the Comm1ssion; for consideration, the proposed revised text of
Uniform Cus toms ..

The Cotnmissiont__ _. h

128. The Commission had before it the report by the Secretary-General ~ntitled
uPr~limlna.:ry study of' guarantees and securities as related to international
pa.~;1nentalf (A/CN.9/20 and Add.1). '1'he Commission also had before it a proposal,

0:\ aubm:ttt~d by Hunga:ry, ·to tbe Second session of the Commi19sion, concerning the
'preparation of uniform rules andpractiee relating to bank guarantees
(A/CN~9/Lti13), a note bY.;;the Secretary-General reproducing the observations
received from members of"the Cdfumissionon the aforemen~ioned report et' the
Secre-psry...General (A/CN.9/45 and Add.l), and a note by-the Secretary-General
reproducing the report submitted by the In'ternational Chamber of Commerce on
;the s,Ubj€ctof ba.nk guarantees (A/CN.9/37).

127~ The sUbject of guarantees and securities was considered by Committee I1 in
th~co'ltrse of s\even meetings, on 13; 15, 16, ao, 23 and 27 April 1970 and by the
Con,ltnissionin ~he course of its 57'bh and 58th meetings on 27 and 28 April 1970.
b swnntary of the observations made by members of the CommiSsion and by Observers
during 'Phose meetil'lgs is set out ill paragraphs 130 to 136 below.

"

\ .

Reg,uests, the Secretary...~eneral:

(a) To inform Governments and interested banking and trade ins'titutions that
the Internati.onal Charnberof Commerce intend.s to reVise the 1962 version of the
Uniform custotnsand Practice for Documentary. Ored:Lts (Uniform Customs (196~»;

(h) To 1nVite these Governments andinstitutions to communicate to the
Secretar,y-General for transmission to the International Chamber of Commerce their
observations on the operation of Uniform Customs (1962), so that these
obse:rvationsmay be takej;~ into, aC90unt by 'che International Chamber of Commerce in

o 1ts 'Work of revision;

t ;
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regulations that might result in the inability of the guarantor to transfer funds
abroad in favour of the beneficiary, and the effect of force ma.;eure ·oXle the
obligati.ons under a contract of guarantee. For these reasons,.· the COIDll1ission
advocated that a study should be undertaken of the legal na~~re of guarantees of
payment, that unified rules for .such guarantees should. be drawn up, and that
standard ;ferms should be prepared of different types of bank guarantees that
could be used in the context of international transactions.

131. Several representatives pointed out that the work of the International
Chamber of Commerce, as evidenced by i tsreport to the"Co:mmission, was concerned
mainly with tender guarantees, performance guarantees and repaymentguar~ntees,

and suggested that the ICC's study should be expanded "to include guarantees of
payment which were of particular importance for exporter.s of goods.\.

132. It was pointed ;out on benalf o.f the Internation.al Chamber of Commerce that
it would prObably not be possible to draw up the same set o~rules for tIle many'
tY1,?esof guarantees in existen~e and that ICC had therefore 'o~oncent:rated its
study on those types of guarantees where the need for remedial actipn appeared to \'

. be g:r:eatest. In this connexion, one representative expres.sed' the opinion that
'·there were .certain basic rules common to all types of b?-9k gua,rantees ,and that it
wpu;I.d.be ~dvantageous to establish· such rules. Thesug~~~ltionwas made that the
Commission might at some stage wish to ascertain what types of guarantees.were
used: in connexion Wi. th international transactions and whatwere,the",most
troublesome problems in respect thereof. .

133. The Commission noted that only the banking and t~'ade instituti.ons in countries
represented in ICC had received the ICC questiopnaire on perfprttlan~e guarantees,
tender guarantees and repayment guarantees at;ld that some of t4ese institutions had

r.:,
already responded to it. ;rn view of the widespread use of such guar@.r.ntees in
international transactions, the Commission was .of the opin;Lon that it w~s'important

that Ice should also take into account the observL "'ions whic!! Governments ;plight
wish to make and the views and practices of interested bankinga~;?traae

''-''fir

insti tutions not ?\epresented in ICC. For these reasons, the Cann.ni$sion agreed
to request the Secretary~General to address the questionnai~eofIce. to
Governments and also to banking and> trade institutions ~n countries not irepresented '
i.n ICG..

134. With respect to guarantees of payment, the Co~ssionwas of the O,pinion that
ICC should be invited to draw up a further questionnaire relating to that type of
guarantee which would be circulated by the Secretary~General to Governments ~d
banking and trade institutions. In addition, the Secreta.ry-Generalshould bl? ,)"0 '0

requested to prepare a compilation of the replies. to that questionnaire ~nd tip 0

submit it to the fourth session of the Commission.. '
",::, .;:

135. The Commission was of the opinion that ICC2rthould be invited to submit t.o:~?\
future sessions of' the Commission reports on thep'rogress made by it ,it}., tl:leJ.Qatt~.r

of bank guarantees and that" be.fore any~'final decisionv1ou1d be ,takeJ?;by roc<:o ,
regarding the standardization of practice in the field, theCornrnissionshoY:J..d~$.1te
the opportunity to consider the coqrse of action Which ICe will p.ro]?o.se'ii " '. ,,',~ ~..

'\ Cl . .' . . •. ,",'

136. Several re:presen~atives considered that it would. be. to t~ benet!t of c-ph~,:..
studies pf ICe in respect of bank guarantees, if J:CO, were, to deVise a procedure
whereby countries not repre$ented in ICC could be~soci~~&\~dViith this, work: l1+t
was stated on. behalf of ICe that tbis possibility would be' given the fUllest
consideration. Cl {,
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.De·061~ion of the Commission
" I!s:eu ..

1;7. At its' i4th meeting,on 23 April 1970, Committee It approved a recommendatiQu
forsubroission to the Commission.

138. The Commission, at its 57th meeting, 011 27 April 1970, considered the
recommendation of Committee 11 and. adopted unanimously the following decision:

Ij The Commission:

Notin~ that the International Chamber of Commerce is likely to be ready t.o
expand the scope of i tsinquiry and study on bank guarantees,

Requests the Secretary-General:

To prepare a compilation of the observat~onsreceivedin response
to the questi.onnaire and to submit i tto the 'fourth session of the
Commission;

To address such a questionnaire to Governments and to"banking
and trade institutions, and to transmit the observations so
received to the International Chamber of Co~erce;

(i) To inrlte the International Chamber of Commerce to l?,repare a
questionnaire on the subject;

In respect of guarantees of payment,
I

(ii)

(iii)

(b)

..

(-c) -In, future y to in"ite the International Chamber of Cottmlerce to submit
to the CommiSs:J:onl"" for . consideration, reports on the progress made by it and on
i tsproposed action in the matte!' of bank gua~antees.

(2) Securities

(a) In respect of'performance guaran.tees, tender guarantees and repayment
guara.ntees, to ad~ress the questionnaire of the International Chamber of Commerce
to Governments, and.also to banking and trade institutions in countries not
represented in the International Chamber of Commerce,'and to transmit to it the
observations so received;

l39.' It was generally agreed that the great diversity'of the laws relating to
secu3:'ity interests in 'goods was one of the main reasons Why the use of security
interests in international transactions appeared to be limited. The
representatives who spoke on the subject noted that security interests were
usua.lly governed by the lex situs, and that property encumbered by such interests
would not ,norma.lly be moved" from one jurisdiction to another. Therefore, conflict
of law Pxoblems were not likely to occur With great frequency. These . "-{'>

r~pr~sent~tivesnoted,hOllever, that exporters, Wishing to secure the unpaid
'pbrchase"price<tor goods sold by them to a foreign buyer, had a clear interest in
beihg .,informed. about their rights under the foreign law Vis-A-vis the foreign
-b,uyer and third pa.rties. Similarly, lending institutions would wish to know
what· devices to s.ecut'e the loan "Were available in the count!'y of the borrower.

I
I
I
I
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(b) ,To nlake the information so receiv~davailable to the-'~CdmrnjSf\ionat ita
fourth session;

(a) To invite Governments to submit information ~onsecurity interes~s in
goods, under their national laws and ;practice, that are relevant to internat.ion~l

transactions - such information to relate to the main Cl1arae:teristics of each "
security 'device and the legal effects it entails}

Requests the secretary-General:'
C>

The Commission:

(c) To make a stUdy of the rules of the princi,:pal lega1systems concerning
the conditionalsale contractaIrl the trust receipt, having regard to eXisting
t

' ()
s ucJ,ies on the subjects •.

141. The Commission agreed that, at the present time, its work should be
concentrated on obtaining information about the national legal rules on security"
devices relevant to international transactions, and on the dissemination of such
information. u

144. At its 15thmee'ting, on 27 April 1970, Committee I1 approved a recommendation
for submission to the Commission.. '

Decision of the Commission
o

145. Tp.e COmmission,at its 58th meeting, on 28 April 1970, considered the ."
recommendation of Committee It and adopted unanittlOusly the following 'decision:

14o. The Commiss:Lon was of the opinion that i \r should exclude from. its
consideration security interests in ambulato~fchattels, such as ships and
aircraft, that had already been the subject of international agreements.

142. Several representatives referred to the use of. trust receipts in respect of
transactions under which a lender who has no prior title in goods obta.ins a lien
on those goods for the purpose of"securing a loan. It was stated that, in the
use of thil:\ trust receipt, the possession of the goods remained w:Lth the borrow~r,

and that the borrower was empowered to sell the goods clear of the lien, but waS
required to turn over all ora part of' the proceeds of the sale. to· the lender.
Some representatives advocated that the Sect.!etariat should make a study' of the
subject of trust receipts.. Other rePresentatives were of the opinion that this
device, accepted in certain common law juriSdiction, could not easily bereceiv~d

into civil law systems.. Still other representatives pointed out that trust
receipts were usually held by a lending bank in the country of the debtor and
therefore seldom gave rise to problems internationally.

143. Reference was made during thediscllssions to conditio~~l sale contra~ts by
V'irtue of whiph the seller secures payment of the purchasej'price by re'taitting
tit;le ,to "f:,he goods sold until the full purchase price is paid. It was obS!arved
that an advantage of a credit granted,dlrect:LY by the se~tier to"the bllye:r::.woulq,
be that the cost of the credit might be considerably lowerep.. The suggestion
was made that the Secretariat should make a study of the rules of the principal
legal systems with respect to this type of sale contract, having regard to ,
existing studies on the subject.
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lNTE11NATIONAL COMMERCIAL ARBITRATION
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148 I! The .Spec:1e.l1:lapporteure,xpla:l.ne~ the mSl11'J.er in which he intended to pUl'sueh:L~·S.tudy Qt.-1nte~at:i..onal comtp.ercial arbitration, and re:f~;,red to ~he problems,s~t out :i.nparagraph74 of 1ii's.prelim1~a:ry .report, w~ich he inten(ie4 to::studyinhis f1n«:L :r~()rtwi.tbaVi.ew to a sC'erta:l.ni~g whether they were appropriate forfu:rthQ:tattentlon,andact~onby the qo~~ss1on. ~h~ Special Rapporteur furtbe:rstfltedtbat he expeq1;;ed to be able to ~~bmit his fi,nal report to' the fifth sessionof th.e Oommission. '

,149,Tnfi! representatives who s.:poke on thesubjectcoinmended the Special... :J3a:ppo~teu;r' a pre:J.imtnary :report" and expres$ed theirappreoiation for his efforts.There was general'agreement tbat th~ Special Rapport~urrs mandate should beextended to the fifth seS$1otl, at ~lhich he would present bis final report" andtbat' ·eyew as's1$tance in gath~ring materials should 'be given him bytbe mernbers ofthe Oomm1$sion and the Seeretarf1it. .~," c '

o ~, .
[}151,., Several l1'e:p~e@~nta~1ves expresa,ed tbe op1nionthatunifo:t'nl rules on'~t$lrn.·t1()naJ..connnal'c:taa.a~b:ltrat:ton shoUld be prepared" vhioh woUld become the~~){ai,,~t.Qt (an 1ntematiQn&l

fl
convention.·. 'rhe organizat:Lonot a world-wide system~-~~te..t:LoMloommero1al' arbi;;rat:l.onwas also suggested. Other, representativesw."of the .view thatl'iustead ot drafting a new convention, the Commission ehop.ld~Piql~~ateonmeld..ngthe existing fomUlation more' aCceptabl.eand should seek to

o. ... '" .' . ..... . ~1;0. The view was genera.lly held that the Spec:i..a,l :Rapporteur" in completing hisstu,dy)! sbould cons~de:r wb:lch of' t.l1e. p:roolem~ set·out in paragraph 74 of hispre~im1na~ report oftered.sufficien.t indication that theycoqld be successfully:reBQ-lved ow1th1nthe near fu.ture~ to ju,.st~fy undertaking WO,rk at the present. time.A~wnbe~ of" repr,s.entat:L~es otfer(,(isUggestions in this regard for consideration'by tp.e SpeoielMpponeUJ:". '1'heview was expressed that it was desiJ;'able that thefinal, X'epQrtsbo:qlcl alsQ. 'deal with,:b~e prgblemof the unifo:t1l1 applioation of thetInt.tea. Nations convent1onon tile Recognition I and EnfOrcement of F01;"eign ArbitralAward\s OflS)~8. It lISS furtber statedtbatthe report should analyse the causesot .the absence ot:· un:tfonnity and what measu.res could be taken to ensure uniformaPl'PJ~:loet1orl of' the Convent.:ton. Some r~presenta,ti ves stated that the problemssbo'Ula. be ranked in. terms of the possibility of reaching a, solution to them rather.tha~ 1n,1:iems.Of importance. One. representative suggested that the SpecialIittlPPoX':tew:: take :ln1to" oons;f.,derattQn fo:r his(further 'Work the rUles. of the .
:J.t.«lr!~Amelt':toen CQmm$re1el A%'b:ttration Commission.q .. ." .

(J
':

146•. The~$u1;>ject"()f 1nt~rnational commercial arl?itration was ~ons1d~r~d by theComm1s,sion at it's ?2~~,- 53rd Bud 60th meetipss~ on '21 and~9A:f?,ri++970.~, .' ,
.

147. TheOommis$1ol1 bad before ita preliP11nary report on international commefciala':rbtt:retion (.A/csf/~/4'<) 'by Mr.r•. Ion Nestor (Romania), the §~eciel R~pporteul.'8,ppOint~dbY tbe Cpmud.ssion at· its se~on4 ~~ss1on, and a. ~p"jje py. t.~e" $ecreta:i.7~~qe11:tlconCern1ng the United'N~tions Conventiop. of +9~8 on·th~:R"cosnit1~AandJnforcementof FOl'e1sn Arb:i.tral j\wards (A!CN,9/49 and Aqa,+).¥ . • . • . .f- • '. .' , '."~j' "
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as.cer.tat.n~y .e..ertain. ;con.y~.nt.i.on.S, S~.JUI.S t.be u.n1.t..ed... ·.Na.tton.s.conve.n.uon.. on tb.e
Recognition and EnfQ;t'ce,ment of FO:J:'ei~~ Arbitral ,Avardsot ~O June 1958 ,and 'the
European Convention on Internationai teommercial ,Arbitration of. 21 Apri:l 1961 have
not./·"oeeri adopted by a. ;gr~a.ter number of eountr;t.es.

152.It 1ola,S suggested 'tha.t consideration should be given to the unification and
simplification of national ruJ.esconcerning theenfOrcementofarb1t:t'a,1..a.wards.and
the liro.i'tationofj'Udicialcontrol 'over ·arbitral awardsJ including the reductlQn
of means of recourse against enforcement.

. :1 I~

, ...' ( ~.

J.53 • Some representatives expressed the view that the Commission should 'P:t'omote
the organization of new arbitra.tioncentres indevelop1ngcountries and the'
rendering of technical assistance 'in this field. It was susge,st~dtha.t

encouragement be given by the Commission to the Econom.icColntnisston for Afrl~~

and the,Organization of African Unity for the crea.tion Of an Africa.nArb1trat1on
Association, 'Which 'WoUld have 1>anelsof African arbitrators. The widespread
inclusion of Africansasarbltrators in arbitral tribunals involvi.ng trade withc

African countries was also mentioned as means for 'Promoting international
commercial arbitration in Africa.

154. Some representatives sta;tedthatthe useofarbitre.tionwas '.ltnpeded by its
high cost, and suggested that work be donetovardsstabilizing such expense.

155. A number of representatives indicated the~:t"ogressma.de il,l thetr respective
countries toward adherence to the United Nations Convention on the Recognition v
and Enforcement of Foreign Arbitr:al Awards of 1958. These statements were me:a~
in connexion with the decis iOQof the Cotnmissionat its second session tha.t the
1.958 Convention should be adbered to by the largest possible ,UumbeX",ot 'States,.23/

Decision of the Commission
<Cl

J.56. TheComndssion, at its 60th m.eetin.g, on 29A'Prl1 1970, utlat;limou,slys.dopted
the following deci..sion:

The Commission.:

Unani;.mously ~!Eressins ~ttS ~r~g.iation to theSpec:ial Re.pporteur"
V.r. Ion Nestor (Romania), for his 1?relilllina:ry re-port"

1., Decides:-
(a) Toextend,theroandate .of theSpeelalRa.p'P0rteur to/·the· fi~b

session of the Commission; ',,-

(b) To request the Special Ra.pporteur to=:take intoconsideratlon
the suggestions made by-members of' the ColJ1lDi.asionand. tosu.bmit h:t.sfinal
report to the fifth session of the Cotmrdssion~

",

23/ Official Reco1"ds -of the General Assembl
- Supplement u No. 1 A 761 , 'para.. 112.
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(c) To request the membe;rsof the Commission and interested
intergove~nmentaland international non-governmental organizations to
assist the S'P~cial'Ra,pporteur in Gistaskl>ygiving him·information on
existing laws and practic~s in the tield of international commercial
arbitration;

.(d) . To request the Secretary-General to arrange, if possible" for
the reimbursement of the Special Ra'Pporteur for his expenses in gathering"
translating and reprOducing materials for his report;

. 2 • Reaffirms the opinion ex:pressed a.t its second. session that the
United Nations Convention on the Recognition and Enforcement of Foreign
Arb1traJ. Awards of 1959 shoUld be adhered to'by-the largest possible,', .number of States.
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INTERNATIONAL LEGISLATION ON SHIPpr.NG

Q

CHAPTER V

:. 'i'

H' '\

159. In the view of the representatives who spoke o:p.the SUbject, .,~ ratlqx,ml'
approach to the worki,ng relationship between UNCITRAL andUNCTAD wacs 'essential.
These representatives were of the t9pinionthat the primary task of IJNCTADwas ,to
deal with the econ()miq and financial aspects of shipping legislation" providing
the Commission with iiiformation which ,would enable!t, where appropl'!a:te, to .. '
prepare uniform rules 1n the field.. In this connexion, one representative '
expressed the view that the Commission should suggest' to tJNCTAD th;~ligepera~~'!:iure

of the infonnat;i.pn.- it needeq;;r!~nd request the Conference ·to provide info~ti6n"'on,
the financial and economig COll~~~quences of changes in eXistin~\intex~t1ona:t~.
legislation. Another view was. llthat UNCTAD should b.e invited to exclude"all legal.
matters from its programme of work. If this were not dQne, endless conflicts woUld
ensue and, in, tha:t event, it would be preferable if the ConfE;!rence were,~::~eal

with both the legal and e~onomic aspcts of international shipping legi~rat1on.

160. The view wes generally held that UNCI'rML' had a sign~, :~icant role to play in. "
the field of international shipping legislation. It was £ ated, on behalf of the
African, Asian and Latin American members of the Commission, 'that, theComm1ss!on<,
should reaffirmthatinternational1shipping legislation waS a priority topic' in
its 'Work programme. ,~~)l:t was the view of thesememberi'j that theUI~OI,]RALWorking
Group should De convened at least prior to the fou:-th session of theconunission. ~~

161. Several representatives urged the Commission to bea:r."in mind that certain
o:r.'genizations, in additionto UNCTAD, were active in the . field and th~.t

co-operation with them should be maintained. 0
\\

162. 01iher'rep!'esentativeswere of the 'opinion that, in view of theractt,hat
UNCTAD is already working on the topic of bills of lading (land that progre'ssis,
expected to be slo"W in this complex fi~ld,. UNCITRAL coul~, eJC~mlnec1os:el~.re:La~ed
topics in the field, such a& charter parties, the obl1gationsapd 'dutlesof th~ "
shipper befo.,re and after the cargo has been unloaded, ,cont~+-ner~ shi~ing pndthe

157. ·The sUbject of'international shipping legisJ,ation:was considered by
Committee I1 in the· course of two meetings, on 10 April. 1970, and by the
Commission in the course of its 59th. meeting, on 29 April 1910. A sUmmary of '
the observations made by members "of the Commission and by obse~vers during thos,e
meetings is set out in paragraphs 1.58 to l,.65below. ;'

158. Some representatives stated that it would have been preferable if'the
UNCITRAL Working Group on International-Shipping Legislation} set uP"PY, the
Commission at it~G second session, had been convened before the Commission1sthiJ:;'d
session. In their opinion, it ~~ould have been consistent with thedecision,ta.k~n
by the Commission at its second ~essi\qn for the secretary-Gerieral to,have convened
the Working Group on his owninitiatve, Without prior consu1t~t;i.onwith its ,,'
members. It was also observed by other representatives, however, that under tbe
circumstances a meeting of the WQTking Group prior to the third sessionwou1d~ot 0

have furthered the Commission's work intbe field. '

I
I "

, ,,~" , '.' . .:::, .. , .tt;..,. "," ~ . "'. '.' " :.:'.:' ,.,:>~ ',":' ',' :'....,...:<" " '. ,," ,. " 'j. ~ .':...~. q" _. '. ' ~'\,<::, ''-.' ..... :"-:"
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> 1,:P~e,r!$ Q':f,A?~b.~;pping .,ae;ents.'Theaommission would thus'a,void dl:tplication, of .effort
"~a.,,,f?~,;~A~,Q;tb;~:r:b~;1)l~, .j.'~W'Q~1d n~t be virt~~¥Y 'ab.an~on;i.n~a priority field by
''Watit~fi;~~1 ~tbe, WCTAD IWo~k,J.ng GrQUP had, cgmpleted. 1,;&s study. .,

;-.'.; ,) I> _ . c 0 (::c'

,-, , . --to} ,"'.: """, . ' . ',:' :' " "'. • ,~" . '

,- o~"16~,. ~~t~; ~s st~ted' on.,beba,lf" of,UN~?AD that Ithad pr~pa,~ed a Ig,uestionnaire 'on
. 0, '0$11$" 'bff' lading tabe adaressed to ,Governments, insurance associations 1 carrier~

~n@ sfi1;l;ppe:r~.tin ord~r to ~;obtain ~n:f'ormationregardingthe existing problems in
·t,be. a.~~, ~ 1J..r~ ~~be:r Qt ~~erts a;p,d ~ol:l'sult~nts had b~en, engaged by UNCTAD to assist
,:,011. 1 .L:~ .. , '"' "f;.. , {'" "
~& n 1:t~J;1S"wor.t\;,. " , ' C' " ;'"j ---"--"";.""

c' ';',\,,' ".,,'>,:,:~ : ",. LC ~> (. '>, ,,(j, ,= \~); "',,:

'fP~j, k,:,fA~'~ti~tg .of the Work;tp;g Grou:l? con, In~el'nationa~ Shipping L~8~slationwas, .
Gc" ~'~J:v~I:I'~,(f du:r;~n~ ~h~f'thi:r,d :~essiott..,1Jhe Ch~1X'llleJlo of . th:" Working G:r;-,Oup" .c:•...

.'''~. E~. C~):'tle-Jo Fuller. (Ch;iJ.e)". ~eported to ~he COInmJ.ssJ.on that the Group had
ag1'ee8e.;t~:y~b~o'to.1l611ing,o~~~&lJgemen¥s.: fa) the G.baiim~n of' the Working ,Group
lo1QrI:Lcitifep~i:s~nt,tmCImBALat the tm'CTAD,Working.Group, meeting even if Chile were

n.~!~t:r.:~;:fr*~9~eQ,.eb tJia'. ~mmi,:S~io,n~apd, (1))' the', election. of~n ,alt!rnate to the
. .,., ~~~~. ,~_9~d~;.!;,~ pg~tpQX1~d,+~ Vl:ew of tpe ~_Cha,irm~nfs fJ.xm:Lntent~l9n to. attend

"oi'·. . ,.,.; ~~~l1,!.W:q:tlQ.;qg, .. G:r;'OUP Ulettt~ng) and. Cc) shoUlQ l.t become necessa~y' to elect an
"e,.. ... ),te"}~Q;, t4~,. Cbairman, the~o:a:'king GJ:iqupwould. be convened ~n N~fw York :from,..

Biyn~~:'_,~9~'y,~~an,E;~Bmis~:~ons aftlfe, lln~rnbe;s of the Group • . ..... .

..: ·'*~Vo>1be:.:i!i$ion~a~ of the: oPinipq. tl:tat alj;ernates to thos~ memb~rsPf thE!
~01"k1ngoGr9up on S~f,ppinQ,'bwhosemembership in the Commission is due to expire in

. ? :(970~,~.!!q~g ~e @:P9~nted ~:t'pr :reaSons o:t coni;1nui'tY of work~ Whe Gommissl,on '.'
~cl a~l;l~~4~~4:~enya a.s'the alte~at,~ for the:.!"gnit,~~ Arab' Republic; .the Democratic

, ; 0.. ;~M~{fq~'i;the,eongQ~.~,.the;a~te:na~E;for G~fflla; Au~tralia as th~ al~~ernate for
• c.' '\) , :qQ:f:tf?Q ~l:tgdQm ot Great Br:Lts1n and North~xn Ireland; the Un:LtedlrStates of

~: Am:e#qa:;"~~.,t;,fIe a~t~rnate for'ItalrY; HungarY as the alte:r;nate~ortheUnion of
" ~s~e~ ..,~1~;~liSt .1t~P~bl~~~j/i\nd ~exic9 as:th; alter~ate for Chile.

~3~~~~§if"§~!tij$~OmniiSS10~''. " " , (c" If,

L;~
\ "

...'.~~~~

. "'\..,:~:"

"

0, .'. n~~,J{~b.~COn)~i.s'Sion~ 0 at 'its 59th meeting, on' 29 April 1.~70, adopttad unanimously
. '" ~,·tlfEr:fottQWil1g' decision: . , ~,
.-: ; C3 J 'L~~l, ;J~)~' :::: ..::>~., .. ": .,~. '.~,,~;" .; ;".' ' . ' -, p
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itlc.''''~_:',,2.''.fo~equ,esttheSpecial:),lt€tE"~s'~j1tati:ve:
, ,,:: c,;,o

, , , r
l
f\ "(a\l ~o )o~erve the session o~ tlie Working Group on 'shippi:r;lg ,

o 1":\~\~~~~s~Qtion of the United Nations "P9nference on Trade ap:d Development j
f ' '~,« If 1'.....:. ,.... ~ , ) \.

" ff,~'j.'~; :,~~1iJ'o Tf' infXm that, W9rking Grou~ of thf! cdurse of the 'd~~~¥sion
o ~ ~~~,~.. ~t("ttqtnm;L~ion at .the present seSS:Lonj \\

$\~~o 'i, "'~~' I.'.) . ~ \\

<)'.'~ "h/!."" ,.... ~: ;, - , " It' j Q ., :',\,,:;L,' " '. '0" ....j'i. ",';i""',6l . '
Q Cl

c; .'" JOec,t,.des,: ' <,
. rUfjU'>:'", -'." " '" ';) \:)

.Q t) - J ~

.~:;~,~::~~', .,::'·,:-~~~.,).Tq '~e.qt1est· th~ Cha~rmair qf ~p,e ~9:rklng Group on Interna,tional
:b~""~Sfj~~~r;l~:L~gislatig~.toattend, a~:'~he Sp~ci~l .Representati.ve ~f the ,

{:J ..~l ,~~ml.,~~!p.1l~,the,{3eSS:Lon~:ot the UnJ.'~ed.Na,tibns Confer~nce')on Trade and
. ;~'~ ~~~~Q~~J1t"Workin~ \IGrouP,~n ShipJ?'ing JJegisJfstionc{rO be .held at Geneva
: .!1f" ~,':ti;t ~denlD~;r 1970 or Februaryo 1.911.;, ". )

Il .<

:;'1 '

, .,

r./., •...
• 'iOf;

o



o

,,,
:;.
1

" 0

o

{)

.' ~5. That, if the Commission\s Working Group meets after l Janu~:rY 1911, "
its: compos:i;.tion,Shall be the foll'\wing: . I 'p "

"

(a) Members pt the present Working Group 'Whose membership cont,1.nues,
and those re--electedtothe Commissio~;

'; ,

4. T~t, the rneetingof the Working Group shall' be held in ·Geneva,
fora period not :longer thana 'Week"aftel1 the=;sessiorl of tohe Working ,Qroup
of tbs United Nations Con:fer.~nce on Trade'and Development aD:d before the ~

opening of 'the fourth sessiQn of the Commiss.ion;,
f)

", "6.'ro request tbeSecretarY-)..General. to invite :other members of the C
-.. ... . 0

Commission, a.nd intergOYE~rnmental and non-governmental organizaticons active
in the fie1d to be present ~$ observers at the meeting of theWorkingG~oup;

. ", "~ , "C::' c>
:;:";

(b) For the remaining membership of the Working Group, the al'ternates
as elected by the CommiSs1on at itspresel1t session,'Who shall become full
rnembersof the Working Group,;, and will be Qesignated as members; [,

1.. That the terms of !'~i~~renceb,f the Working Group at~q1.ts meeti,.ng $0$11 "
be the same as "Wer.e a,ssigned to the Working Group under paragraph 3 ofotbe '
resolution adopted at the secondsession,namely Uto indicate the topics and"
method "·01' 'Work on the SUbject, ••• ,giving fUll regard to the,recOttlwendations 'of"
the 7pnited Nations Conference on Trade and ~ve+o~JDen~ andat;Ly ,Ofits org~nsIt ;,

9· Thatthe te'TIll of the Working Group on International Shipping
Legislation idill expire after it has submitted itsoreport to the' fourth session c

of't"p,e 'Commission,; in view of the fact that, it is anticipated that a new and
lard~} Worki.ng Group 'Will 1:~; set up at the 'fourth sl;;ssion.of the Commission. n

;/

D

o

I)

c

B_ .. Th~t the 'Working ,Group will submit. its report to thef6urth<;session
of theCommissi'on;

3., That] at the reqaestofthe Special Representa'tive) theChairma~ " "\
01' the thirdsessi0p. rf!ftheCommi"sion S~ll reque"tilhe. secretary~Ge,?~o.""\
to con,"'!'I"en,7 a ~eeting(tlf ,t,he worki~, Gr,OUl&,',1?n ',ShiPPlng", ~t ,~eingWl,!!ad~rstood \1

th~t( :'r:\\).~atl.on'between the Work1ng~roul?s oftheCoJIlJ1ll.ssl.on an~ F~ the;
Un~ted Nat~ons Conference on Tradean<1 Development should be avo).;d:\~l;

! '.:'1 ':::.'

ill
."~"

-39-

(d)1'0 submit a report on the session p:fthe Working ,Group of the
United ~latiQns .conference on Trade and D:evelopment to the Commission '6

Working Group;

(q) Toe~J?re;ss th$ Commis,sion f s desire to avoid du.plication of' 'Work
and t,o strengthen tA~elose\\]o-o:perationandeffective co...o;rdinatiJOo
between the Commissionanac,,:t~leUnited l'"JtionsConf'erence on Trade and
Deve:Lopment in makillg progres:s in the study of:,,~hipping legis~ation, and
invite tl~eirV'iewson how this objective might best be achieved;

).'

/u
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Registe~ QfQrganizations
".4 • ., ~ .........,\.

,£HArrER VI

REGISTERS, 'AND J3D3LIOGBAPRY .
~

~

I!

o

o

,.' ~o

," ...~~.:

, ])a~i~;iQn G1£tn..e, Comtll:rssi~ "
~

O!~ ;~ThEt Oorami'ssion 'had before it '~he repQrt of the SecretarY-Gen.eral entitledIjbae~isterof organizat{ons and register of texts" (A!ur:1.9/40), and a note by the'~\~;c~e-~a~i~t'setttng oy.t the .quest i on,11aire 'addressed to international organizations~'"4~e':r'el}'t~'d.::tnint,ern?,.tiana'Ltl:'~de law,t,ogethel:' with the replies of nine ','~r~~ri1;za~e,tOf1s(\ t;ha.t are ,.currentl~,~orltingon one or more projects, relating totql?i'cs inclUded. in the progl:'amtne {Iof work of the Commission.

" 17'1. Atoit$ 7th meeting, ,c:9n 14 April 1970, Committee IX approved a l"ecomrnendat ion
o fo'r sUbrnissiop,to' the Commission.,,',j ",;;"/, .. ", '\\ '0 .. C

~

, ,', '. ,QJ,;70 .. Wue Commission took note of the pUb}..ication, by the ,;I:nternational Instituteftji-, t'h~ .~pification "bf Private Law :'(UNIDROIT), entitled Digest of' Legal Activities?:f'.tn1t~rn~tiOl1a.lOrganizationsand 9~lfer Institut:Lo~~,publlshed for the first"titneih1969J which provides succ-inct information on the 'Work of a number of
co "brga.nizatiotls and institutions in both,~the private and pUblic law sectors. The" V'~e:tv .was~ejtp+"essed tha-p co-opera'tion bet\'leen' 'bhe two organizations with resp~ctt6'\Qe compl~ation and a,issemina,tion QfJnforrnation 9n legal" activiti~;s in matters1a&luQedin' the" Commission's v..iOl:'k progl-tamme would make the UDigest" a more useful~ refe~rn9~~'o~t1nienti'qr rnembers:(~fthe'?Q~1nlission and interested, trade circles.r:J;jbe Co~ssLon l, s therefore, of,: the op:Ln:Lon thl:lt the, ,Secretary··General should be~equested~ 'tro e~amil1e' withUN;£DROIT the,possibility of a more detai,led. record in()" th:<;J UDigest" ~of' the acti;vi'bies of' o.~"za.l1.izations where these act~vities are of

'S,!?,(iH:~ia~ ,interest to the' Oommi~sion.
,_, ;. , c' - ,1 \ _~:, ,'1 r "l._ \'

-.1 ::

1..69';: 'Tlie"Con1f/tt:psion .recognized the usefulness of up ...to-date information on the,~c..~fvities of other organizatiqp.s ip. nlatters dealt with by the Commission. ItdonS:Lde~etl, alteThativ~ methdds"OY Whi~ such informationcollld be presented:." (1) ~.l?e:rtnanell·b pUblibatioll co~pa:rable to the registel:' of 'texts, and (2) annual
o ~ t~;J;>6tt$by the SeqiretarY-Oeneral for the use of tneOlbers of the Commission only.'~' i''llev,1ewwas generally held thatthe

D
second alt.ernative would be an adequate meansQti~f.li~-bf1(ting "GheCommission with the~ecessaryinformation. It 'was suggested thatth~I~~fist' 'Of' o1:'gant,zations that had been invited to submit information on their

,;~ Ji~,ct1JTities'C!§JJ,ouldbe reviewed 13,0 as to inclu€l.e all internationalol"ganizations,~;I!i'tcsre"aotive in the field of international trade la~. "~:::::t

"A

'(?

o
11 0

tC'7:lJJb.e qU'estiQU of the eS'bablishment Qf a, register of organizations was
C QQl1sidered, qy' Cornmit>tee ;ex 1n the, cOt-trse of, two meetings, on 8 and '14,Ap+,i1 1970,[{' a:6.dJ''by:ttt~;'\CoU'J.m.iss:tonc 'in' the course "b,f i'ts, 56th meetin,g, on 23 April 1970. A, ~\ s:-~rsr"or' the obse;rv,ation$' made by mel11bets of the Commission and obser' ~rs a,uring'I" taose':tneetintis'iS set ou.t in parag~aphs 169 and 170 below. '

"~

.
"',
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The .commission:

Requests the Secretary~General:

174. The Commission had before it the report of the Secretary-General en~it1ed
"Register of organizations. and register of texts" (A/CN ~9j40) ~ /: '"

B ~ Register of texts

172 ~ The Commission, /~t i'ha 56th meeting on 23 April 1970, considered the
recommencl,atiop.'of Committee 11 and adop'ced unanimously the following Clecision:.

C!

~)

(b) TocqQ;sult with the International f~stitt1te for the Unification of
Private La.w on the'i'easibility of givipg a more detailed recprd of ac'ttv'ities
of ot'ganizations concerning mat~~:ers incl1,lded in the programme of work of the
Commission \'in 'che Digest 6.t?'Legal Activities of Ie-eernat~ona1. O):'ganizations
and Other Instituti<ms published .~by the International Institute for the~~),
Unification of Private Law~

(a) To submit reports to 'che annual sessions of the Commission on the
current work of international organizations in matters included in the
pl"ogran1.l'ne of work of the Comm.issiorf; c)

173. The question of the establishment·,of a register of texts 'Was' cons:La.ered by ,
Committee 11 in the course of two meetings, on 8 and 14 April 1970.:; ar.l.d by, the .'
C0mmission in the course of its 57th mee-Gi.ng,},on 27April1970~'3Asturl1naryof·)the'»

obsGJ:'vations made by 'che members of the Commission duri'ng those 'tneetings.is:"'S·et
out .in paragraphs 175 and 176 belovt~ -

(i

175. The Commission noted with -satis'factkon that the first volume,. of-·the .Regist,er,
of Texts would be published. in the course of 1970 and that, 1 in accordaoG.e-Witllthe
request formulated by the Commission at its second session, tbe vOluni~ 'Wou;l.d,~et

out the texus of conventions and other relevant instrument's, andsumm~r~es":'Of
draft conventions, in the fields, of the intei--national sale of goods., and.
international payments, a.nd "Would list the titles and sources ofinstrument'sci!'h'
the fields of international commercial arbitration and international shipping
legis It3.tion ~ ;1 I)

.-'" _ ,--.." , '_ _ _ _ ,'J £)) '''if! _ oCT
176 ~ Several re~resentativeswerecfr) the opinion that work. shouldbe~ta1't;e_don
a second volume of the Register of'-'r'e~cts, cohtaini,ng the text~9Qfconvention$atad/~

other relevant instruments relating topriprity ,topics not i'ncluded. iq.,thec:>tix-s-;t; .
volume, and "chat, accordingly" ,:the S.ecreta'ry..Generalshould be req,uesteo. to'
report to the Commission a.t it four'th session on¥hecontents of ,a. sec,ond volum?,
and, the financial :iimplications.,.thereof ~ .: .~ )1

Decision of the Commission
, G

177 ~.At it\s 7th meeting:;.On· 14 April '1970, qOn1m~~tee :tJ approvecd a ,recom~endati()n
for submission to the Qpmm1.ssion ~ \ J P

\\ I 1\ I\:
'\)

u . '\'

178 ~ The Cornmission!lat i~s 57th mee~}ing9 on 2!J, April 1970, considered -bne
recommendation of the Cornraittee IIi;Fd adopted unanJr.t~ouslY the following dec.ision:

\\.:,l) '::.'> 0

P
C:-. !~j

.t .' l' .,'
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c. BilPliop;rflphY ,on interna.ti<.?na~ t:rad~, law
\\

G

if

~., ._,,~ 'I' ,.. .. -~~"•• ,-,-,-'" ,~'"

() , , ,

,;

"

'.::::: .

';" 0-

'~,~ C()wQtta'sion':
b,J ~o,"",t',';)' '... ~ ..,

" ;~~,i..,~ ..) t.,I. ;r J. ';. is, If ~t,~ t' 'j _

;r':':, ': :-)'i.';,(R.ie~,s,: ,the... 8,lecl'etal'Y...Geaeralr to ~Uhmit to the Oommission a'b 'its
~j ( I

°fQurtH,session a ~eport on ..the proposed contents of a second volume of
tb~.regi~te:~iJof teicts J "and" the financial implicaticms theteof, for the
Commiss,j,..on J scorisideration,,'in reaching a~decision concerning the publication
of ca second""volume . of tberegister of texts',;' .. ,

'-' '~'

f) .

'l~O.l!b,~ Commission had b$fore ita repoa"t of the SecretarY...General entitled
c,uBibliqgrap~Y":9~international trade ,law" (A/~1N .9/43), and sampl~s of
bibl~ograI>hies on arbitration law, (A/CN9/24./Add .. J,.) and on the international sale
nt',gboos, standard trade terms" negotiable ins·trU01ent~, and documentary credits
a.~cl 't~~ c,oUection of c'(]mmercial paper" '

() , , 0 C' " , "

" ..

,.

-;~'f~",)

Q 'OJ G ,.;, 0 r ~''; ."

~'(l '~ . '

, 0.

,<.ileal ... 'TJae ~OOm1!1rls.s1on:'expressed its' app~eciation for the assistance rendered by the
~a~J«eJt('Sen,oolaf"Fo~eign and .compa.rative Law.of Columbia Univ,ers"ity and the wo:rk/

• i~,~;r6mpli:Shec;l.,bY' Protesso.!" P. Herzog, of Sy~acuse University tNf~:)York) in the
prep~tt.pn ot'the b~bliographies. . \~,.. C' C'

. ".,' ';. ,', ' ! ,r;,; .,", . ' i\' \~ ;]"

. ~~ .. C\:r,n:c'ollsideringrwha.t further,;workshoul,d be undertaken, the Commission wag
a "~~~~ :of .,certain pracrtii.cal and financial limitations which explaineu why

'. ·':~e.Tre,:r~ "t:o ptIIbli~a;tio:I1$ ,in certain languages 'were not incj~uded in the
)bf\~l:i.~:g:l'a!P·ln:~,;. , tAt ~]tb:e :fi,l!a'me time"theComrnissionwas of 'the opinion that" in

~ 0 oriher tt:>"aelb;j.eV'e ()[)tiinwn.GU!~ef~ness; the hibl1.og:r'sphies'should include references
il.0 t:o snek ~pUb,lioa:ti'on.s! 'The 'Commission was also informed that it coulCl.not be

~~Is~sumed thratc :fll1l't.her bibli6gra-~ic 'Work could be carriedou.t without involving
e~~d'i,;wr.,eqn'thepartoi' the 'United Nations·1o (>

,-;:;'JI ..
c ,~ '{ " "~ ()~' . ~/

la, ~ Ii':he Corrunissi~n the3:"efote. considered ways and means by which the bibliogr,aphies
,,'C'~ltd,Q, bie. Expandted 'Wi.thouti,tli~;<b1.ving sucnexpenditure. It was noted that extens i ve
'iBi.tll.i;&glVa~c :ma't:eriJalsonspe,eifid SUbjects were regularly being published in a
;Jtn)mmbteit'" .~. {e'Cl1,;l1l:lt'rfes"" ':and that 'Some universitie.sand 'other institutions issued

~'~_.":;f:li..~~.... :.;~e.,5.. ' ,".pOI' .pw... ·.·.lieat.J.·.p.u.s .'tha,t ;a.p. P7ax:.··d.. in. e.ert.. ·.. a.in la.n~u.~gesor were ~elated.
'll;If!> :a p'lirii.~tlJtJLa;r Leg~l ,sy-st,em,e1Jil,he ComnlJ.ss~on was of the opJ-nJ.onthat the
f~eita1t'lt"i!,·eneralLsllould.(~nvest;i.:~at~whethe.:t'the ~ork .already done elsewhere
~t>1t!ttdt bre:Utiliz,ed 'in the preparatioriof'moJ:1ecomplete UNCITAAL bibliographies.
JE.~"la(QIiaiti:oll1, 'memhe+·SQf(.,.~he Commission should be invited to explore whether

{;;·ir.~a.rteh1i.nstitut,ions in'the:L1*country o:r region could provide re:f.)erences to
;Mla.~iJa..LS ~P\P·~a.rifjg in their country or region. Finally, the ,Sec:t'etary-Genet'al

.." is~~~dlo i~:R:p.l"Oa~J.& ~e~H~'ail."ch, i,t1stitut~ons with a view to entrusting them with the
, JW:ttte,,_tt~(}n, o'n a voluh%~y,bas1sJ of bibliogxaphi.'~s relating to subjects
.'·l.e'jl,l~dt in the prog'~aJntrle·.t.~'l.. 1qork. of theComrnission.."., ,, . " ~ ',\

(I

CJ

--;:: .'j

:~r,:~1~"'}Y1l'~);~/quest.i.on Of' biblio~raPhies oninte:rnat19~I}·al,tradelaw was considered by
o 0 ,~~,<;~~cm:f!t,."t.t~e It in tbec()~urse of, tQ.ree meet.ings, on 8 and 20 April 1970, and by the

'. .Q~mmi$1S~o..Jl i,n the course of i -ES 57th -meeting, on 27 April 1970 _, 1\ suml!t~ ry of' the
.: _.~ ~. - I) ..- "

'D,;" ~~.'s.~~at~Qns made by metn1;>ersQf the Commission during tho~eo meetings; is set,;out
',; '~" 'i1t"'~ae;~r~lls ,,~8o'; to 184 below.; C ., )J

" t' ,

I;:' ,- " - ~:
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"
-2. Decid.es t,q consider, at i-bs" fop.r-t:.h g,ea-sion" what, a,et·ion i,t skOttl<i'~ t:~t:..e~ ",

regarding. the c'orrtinuatiot1:df work on tbe bibl~ograpb:.:te\$ in the 1.i@j$t"Qf'''

further info:t'tl1ation to be obtaine:d by the Secretary'-"Genera.1,..

(e1 'To inform the Commission of j\tne'" fi'ttanl~'ial imP1ic'1t,i.Om~th~t, -weuld:

be inv.o~veCl. in tnep.re'paration of furthe'r bibI.iogxapp;ie.s,.o:y. ,the Se;c:reisaria$,

or by the Secretariat in' c:o-op.eration with, a re's;ea:t'chins,titlf};iou ..

1... ~:qttests tln;e Se'c'ret~]'y -Genera1:: ,~~. "~(,

. Ca): tj;Q ascertain. tIle extent -to which -~U111en~ P;btlS.li~a!iiQ~s ~~~e·" .. '

bibliogl"apl\ic'al inf'drmart,iop; rel;;rt:.ing to s;ubject. 'm:a.:t,i~e,x's. ~n.elJ1a:edo i.l1li7.~:

prog'ta;rnm~"ot" work' of' th~ C'onutl;i$-SiOL1; ,,~ ';, r. '" ., "

8 . ~.

; ,fh) . . -. --,,:~ -- .. . _,(; ..\J-,,~

.' )~b} '.Ro ascerta.:i.n whether soUch pUb licatio,tlip," c:q;uJ.d: be uti11Z'eu :Lp: t:IDt€' f

preparation: of' further bihliogra1;lhf6tS;, , "
-;,~, .. ' ",

(cl To invite the mernhers of't;he. C'Q,tnrni f3:sion. to 'infobnth:e. q'ecJ?,el1~~­

(isneral whether the:r, or res,earch instttutionsin their' c:Qun:trX' or: re[g~'qti~;

could pro~ide biblio,gr/?jphie:s of mate'rials relat:tr1~ t(? sub'j'e'ct ma"tteX's. ,':.

included in. the progpamm:e of W9rk of the· Commission;;:', ," ,;,

() 'OC .'.' "... • '" >C'\ . ,"'. .'):fj~\o

(dl. To' examine the possibility o£. entTliJist,:lil1JJg;,t~\ares:eaa:ch ,~p:S1fii~flO~3h;~

the pIte'paration, on: a volun~ry 'basis, of' hi'bli.og,ra]illi€!s' O,];b. $uhjectsb vti:tliltitm.. "

the prograrpme of work of -the, Commission; all materials. ree·e.i.Vle:d I1nd.~,rl

sUb-pare'graph (i:i.i)\ above' w()u~d12'e transm:t~ed:to tllat;; :I~s:tjtft:ait,;i(D,m.;;,

l~
~

o

()

The CottilIlission:

(I "

faD. ~'fie ~otnrtliission, at its:,57th me'eting~ on 27 .Ap:r:il I9f6;,-~ e'om:Q~~1ted: 'i3~~: .. .....

reeornme1!Idertion of €Jomm.±tte,e 11 and aa;opte'd~ dnan:imQiUs;1y'the f'a'llowr:n:t)!@:c]€"e.i:s:'iow: &
:::,; , :' (f ',' ,to '~\1',-.,.~ . '"J ' 0

la5. At. it"s' 13th rn~eting, a:11l 2'0 !pri.l 1970, Camm.:i.tte·e XI apfl'.Q'\1.'edt a.: JZeeo.tnNl'e:r:r~mio)Ul!, "

f'Oil"'S~~Pmi,s:sio.n: t,o t'Qe ComndSS''l,ou''t. " 1/ ~. :j\ ,~ e/

Decis'lol.'Iipf the Comrnissior,n

"

184 •. ~}h;e Commission. was CIf the opio,ion t-;hatsuch posls.ihilftiea silu.,o:u:lcW be e~~lLot9te.€h,

before requesting t,ne General ,A.ssemibl$ "1:;8. tn$k~ f\1n&s a~ilaim]!.e- :to, s;a]J)~o;;ll't' 'ftlWT\lne:1t' :"

work on 1Dibliog~p1fies.

Cl

\)

11 " .~
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CO-OBDINATIONOF THE WOEK OF ORGANIZATIONS IN THE FIELD OF
ciJ:NTERNATIONAL,'TRADE LAW AND' COLLABORATION WITH THOSE

OE('tANlZATJ:.PNS

-{}

11:
'.::;..

I
, i.\
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D v 1.1

189.c,In'the viewo:f the Commission, its working'methods were SUfficiently"
!~~x,:t)fj.;J;,e'to ensure meaningful collaborationwithi~ternat~onalorganizations in

.. ,e'sie~t of the subjects inqludedin,:Lts programme') ot' wOl"kand to achieve ~·ny
n~~:essal"t=~o-6:rdinationof work•.. Irithis cOID1eJcion,rererence was made to the
a·'~rangeinen.ts whereby observers of international orga;nizations ma.y attend sessions
0+ the Commission and of intersessiona:kworking gro~ps, to the consultations that

... l\~y~!t~~en p':.\ace' on specific subjects With interested .. organizations, .and to the
to' ~:a~*t~:l"ty for o~g~nizations to submit suggestions po the Commission.

t:",:>-;F:·;;'~':.: ',,',-, 'r) '-' ,,' , , ,\

.,

190., "!he,. "Commission was therefore of the" op1nion that \his pragmatic approach had
:pput:iuaed. satisfactory results and shOUld be continued.

If •

"

i~80,:.~~' gomtnission had befor~ it a note by the Secretariat setting o&1~ the
(},repl!es bY' international org{:lnizations to a questionnaire concerning their current

aQt:kVit+~s iit tb-e field of international trade law. In this connexion, the
Q01,if~~~s~!on referred to its decision ,set out in paragraph 172 above, whereby the
SearetarY~Genera.}.was requested to submit reports to the Commission at its annual

o "se.ssionGon thecul"rentwork Qf internationa.l orga,nizations in matters included in
t~7.·:p3;'ogramllle of workot'(1 the Comm:tJsion.

o

u

'\" it

1'1 0

18'141 , The Commission noted that the GeneralA~sembly,\;in its resolution 2502 (XXIV),
Qt 12'N,Qveniberlg69) on the report ,I)of the United Na,tions Comm~.ssion on Internatt1.o~:;Jl

~~~9:ET ,:#~'W" OIJ. the work of its seqond se~sion, recommended that th~ Commission
,.·~~it\Q·91d.-'tc6ntinue"t0 collaborate, r,,:aly with international organizations active in
~hE(tield, at international trade·; law"Q .,

,;~ 0 .,. J. 'C:' ':. ':;- .. . c:::.

•
~

I

,'- c,
0

~i'l

(,b ,
\)

,~
)

I c~)

(,
r~

. ,



(j

CHAPTER VIII
()

TRAINING AND ASSISTANCE IN ~;HEJ FIELD OF INTERNATIONAL TRADE LAW

191. ,The Commission considered the question of training s,pd'assistancein .
international trade law at its 53rd meeting., on 21 April 1970.' ,,"

192. The Commission hadbet'ore it the report by the Secretary-General (A/CN.9139),
in which the Commission t s d~cision on this ,subject at its second session was

" . '- .._. ......) . 1)

recalled and the" steps taken to implement that deeision w.ere described'.. .

.~\ .

193. The view 'Was genex;ally expressed that training and a';ssistance in in'be):'~tat~onal
trade law is oof high importance and that every effort should be made to encoura,~e
activities witlf\n this area •

. "..:::-:.

194. Several representatives stressed the importance ofaft'ording perSons from
developing countries the opportunity to benefit from f~llowships granted by
Governments or through the United NationsProgramm/~of ''Assistance on the Teachir.l.g,
Study, Dis$eminationand Wider Appreciation of Int'ernational Law •

.'
\)

195., Other'':rrepresentativesstressed the impo;r~ance of continuip.gl'~he consultati6hs
regarding the establishment, in developing cot:mtries, of chairs' in ,BD-ive;t}sities and
regi0nalinstitu.tes relatitlg to international trade law. Similar views were
expressed with regard to the organization of seminars eapecially pevoted ~o the
subject of international trade law. One representati"re proposed that the s~ssions

of the Commission, or at lea~t "Worlting Group meet~ngs, could be held in p:ta ces
other than New York or Geneva, thus exposing, interested,:e persons in the particular'
countries and regions to a more intense awareness of 'the wo~~]of the Commis£ion. D t

,<,

196" The suggestions advanced in the report" of ,:theSecretaryr-Generalconcerning
the development of appropriate teaching materials in the field was support.ed by

" "', ' ,-:,

seve~~l representatives who considered it d~sirablethat thE;' SecretarY-General
pursue his consultations in this matter with public and private institl,ttj.ons
'Working in the field of iegal development and assistance" Q

-

197• Sat-j,sfaction we s (9xpressed that the'! tt SupplemE'};~t on inte'rnationaltradelawu

to the "Register of experts and sCholars,~,in international law";~sbeing compiled.

198. The view was expressed by some:representatives that the" Commis~i.on should
aim at the establishment pf an independent programme of tra'tning andassistatice"," ,--',

rather than, as is, presently the case, encouraging the inclusion pfsuch"a
prograrl1me within those in eXi)ttence,particularl~f,the United NationsP;rQgranl1ne of
Assista.nce on the Teaching) study, Dissemination and,Wider Appreciaitir%n of
Interllational Law. q

199. It Was noted, l)oweveJ:", 'that suggestions call:tng fOl" sUbstantial fi~ancial Cl

outlays must take into account the fa,et' that appJ:"bB:t':lationsmad'e a\l'ailable loX"
these activities were limited, and that activities could only be Una:er;talt~n within
the limits of available reSOurces. c ')

, ,

o
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"The "Commission:

....... ,. .I\~qu.e$t S. the Secreta ry-General to continue and intensify the
activ~i.tie.s on training and assistance. in the field of international trade
iaw;'undertaken pursuant to t~e C'ommission IS decision at its second session,

"and to co~sult with apprQp;riate ins·j;itutions on the feasibility of
O'b "dev~loping teaching materials in the.. subject-mat.ter of this field and of

giVi.ng a. larger" share. t.o the teaching of the law of international trade in
th.e p:togramm'e'of., those institutions. f'.

(le'

.(i

"

Soa. 'fhe Commission, at its 58th meeti~~}, on 28 April 1970, adopted unanimously
tbe following decision: co .'"

() {3

\.\" ".

~~~(i)l$1,~n. of the Commission
>.'-'

I)

, 0
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A. International sale 9f goods:

J

~,

c (f
in the field of the

: ~..

Time'Alimits and limitations (prescription)
international sale of goods.

-47-

2. General conditions of sal;e and standard contracts, incoterms
and other trade te1:'ms;

,.

1.. Unificationofsubstantiye and choice of law rUles;

201. The questibn of the. establishment of a yearbook of the Commission. was
considered by Committee It in the course of two meetings, on 8 and 14 April .1910,
and by the Commission in the course of itS 57th meeting, On 27 AP1"il 1970.. A
summary of the observations made by members of the Commission during those
meetings .is set, out in paragraphs 203 to 207belo'W.

CIjAPTER IX

YEARBOOK OF TEE COMMISSION

204 .. The Commission ~as unanimous in considering that the first "volume of the
Yearbook should be published in 1970 and'shouldcontainthematerials relstingto
the first three sessions of the Cofumissionas outlined in anneX Itd the report
of the SecretarY-General on the establishment of an UNCITRALyea.rbook~

203. The Commission noted with satisfaction that ctneGenera.lAssembly, P,y its
resolution 2502 (XXIV), approved in principle th.;.: establishment, of aYea.:rbbok' of
the Commiss;ion and autho:r.ized the SecretarY-Gene:t'a.ltoes~ab.J.ishsuchaYear~ook

in accordance with the decisions and recornmendatioD;$ to be adopted by tne
Commission at its third session. .The ... CommissiQ~. all:\o n.oted thatt~e· "
General Assembly requested it toconsiderJ at the'pres'entsesSion, the timing
and content of the Yearbook in the light of the ... report.ofthe Sec(retary-Gep.~l'al'

a.nd the discussions in the General Assembly. The Commission further noted tllat
the General Assembly, on the recommendation of ''its Adviso.ry C6mIl1itte~ on.
Administl'ative and BUdgetary Q,uestions, had approved the.appropr1ation Of, '"
$25,000 for the publication of the YearbOOk on theassUlflption that the Yearbook
would be pUblished in 1970 and that· the Commission would decide to includE:! in
the first volVn1e of the Yearbook materials relating to its first three sessions.
Accordingly, the Commission consider~d the timing and the contents of the first·
volume of the Yearbook.

205. The Commission considered the proposal of' one representative for the
rearrangement of part Illaf the outline .referred to above. The Commission
agreed that part III shoUld be rearranged as follows: d

202." The Commission had before it the report of the Secretary....G~neraleritit,;Led
"The establishment of an UNCJ;TBALy,-earbook1t (A/OO.9/;2), submitted at "the request
of the Commissiont6 the General Assembly at its twenty""fburth session,~nttan
addendum to that r.eport, which set forth the action taken by the'Genera.tAsserobly.
A reVised outline of contents for the yearbook was attached as annex'I. It
reflects the discussions and decisions of the Assembly at its twenty-fOUrth
(A!CN.9/32/Add.l)" i~)



Wi.th regard to uTraining and assistance in the field of international-trade

2. Decides to take its fi.nal decision concerning the contents
ofl,:a second volume of the 'Yearbook at its fourth session •

(b) To submit to the Commission at itEl' fourth session a report
on the -publication. of a second volume of the Yearbook,' and the
financial implications thereof;

(a) To publish in 1970 the first. vol,tune of' the Yearbook of tne
Unit.ed Nations Commission on Internationa.l Trade Law; the Yearbook
should: contain thilltl materials relat.ing to the first three sessions of
the CommiSsion,and in general follow the arrallgement set 'out in
annex I'ofthe report of the Secretary-General on the establishment
of a Yearbook, witit ·due regard to the views expressed in the
Commission during its discussion of the item;

1,--1

1.. Requests. the Sec:i:"etary-General:.'

'The Commission:..

~ 4.- ~'

205h Th!= Commission" at i't:,s 57th mee.ting, on 21 April 1970, considered the
reconunendation of'Committee'II and adopted unanimously'the follOWing decision:

"208. At its 'fth meeting, on 14 April 1970, cotnrnitt,.,~ I1 approved' a recomm.endation
for sUbmission to the Commission.

Decision of the Commission'

E. Training and assistance in the field of international trade lawc
"

....48-

1 (~J

",

207. The view was expressed that the Secretary-General should have a measure of
discretion in editing the Yearbook so a s to keep the volume of materials 1'1ithin \
the limits imposed by the 'financial allocation authorized by the General Assembly"

, ,

C. InternationaJ payments.

, Or.'lC
,.::;,IVo.

law", one,representative'ooted that any programme to be developed under this item
would be part of the United Nations Programme of Assistance in the Teaching, Study,

(1 DisseIQination and Wider Apprec1ation ot: International JJaw,and, expres~?;ed the view
that it would be preferable not to inclUde documentation on this subject in the
YearbOok, sinoe such .inclusion would. give the reader of the YearboQ~ an incomplete
';vi,ewof'the United Nations Programme. In, this connexi;.qn, ?:>">'~7EtS pointed out by

I the' representative of the Secretary... General that theYearb\:r6k could refe~. to
J.~therDpublicationsand documents of the Un,ited Nations containingparticula,rs
. regarding the Programme.- ' . ' ,

B. . Intemationa.i. shipping J.egisla·tion.

D. International commercial arbitration.

:) ,
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212 • The representative of France introduced the proposal of his de:i.egationand
stated th~t it was ,now being submiittedin' det,~il as requested 'byseve:ral
representatives at ''the second session of the Comrpissiolh

215. Some representatives suggested that~ at l~ast for the present, ~~would be
wiser to seek separate approval of Unification ;[arojects after 'they haV'e~J1een
completed. It 118S also noted that experience liadshOv7n that international
conventions concluded under the auspices of the United Nations stood a better
chance of.,acceptance and ratification 'by individual States than did other
conventions that lacked United,NationssponsQrship"

OHAPTER X

214. Many represen.tatives commended the French proposal. Sev:~t~lreprc=@ep.tat:i:ves,
however, expl:essed doubt as to its feasibility- because of its' far;.,.reach:(ng
implications. These implications, whi..ch involve,. among. Qther things, radical
Ch(::1gein the constitutional theory and practice o;f many' States, might discourage,
these States from ratifying the basic cO:Q.vention. Theserepresentat'ives,
therefore, suggested that more time would be neeqed for a closer examination of
the proposal.

211. The Commission. had before it a note by the Secre't;a:ty...Gene:ral on. the
p:J:logr~mme of work (A!CN.9!46), a propcsalsubrnitted by the French delegation
concerning a basic convention establishing a comIll9n body of international trade
law and a note by the secretariat of UNIDROIT on'the progressive codificaticm
of the law of' interxiatiQne.ltrade (A!CN.9!L,,19).!, "

210. Questions relating to future tvork of the Commission, ,including the
programtl1e of work through 1973 and certain organi~at1onal questions" were
considered by the Commission at its 55th, 56th, 61st and 62nd me~tinSs, on
22, 23 ~nd 30 April 1970.

QUESTIONS BELATINQTO FOTPRE WOEK'

A. Basic convention establishing a common body of international trade law- - - . " . ,,-,_........_.....' ----

, .1J})
213. The representative of France E~xplained tha'l-: the basic idea ,of hisp~~p~sa1
was to ~ind a way by which unified *ules for internat~o~alxr~de"wou1d be-~o~e
rapidly accepted than by the existingsysten} of ratification of separate

7':

conventions. His proposal therefore called fo:c."'the· CQtlclusionof a basic ,., I':
convention under which: (a) UNCITRAL would be tnade<responsible torestabl:lshing
appropriate regulations Within the various branches of· law concernedwn.th
inteJ:'national trade; (b) those regulations vlould constitute the common body of
international trade law and" under certain'cori:ditions, 'Would automatically enter
into force in those countries adhering to the. basiccopvention; .. (c) in, tl10se
states, they would henceforth constitute th~ law applicable to l.nt~r~ational

legal relations, except in sO'f'Sl' as a ~tate had informed theint'ernational '
organization that it did not accept certain provisionspro-posed by 1JNCITF~'!J; .
(d) a country which rejected or ,modified a provi'sion of theco~vention~6uidc:;ha!e
to stipulate whiGh rule of its municipa;l law would replace that prO-~\ision. ;)

lIdtS I I I il I Tn 1 [. T
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Progre$~ive codification of the law of international trade
' 'l";,7-. . >. ,. - -~ ....•-.. -: -;..' .. ...,,;:.;;;.;;;..;;......;:;;;;,;:;;.;.:.-.;~...:::.:;..:..;;:.::..:;:;;::..::.::.:;:..:.:.:::.:;;:...-::.=..::..::~

, .

.'"'Decides:
:r

fa) To defer its decision on the French proposal until its
fourth session;

(b) To include i~, the agenda of' its fourth session an item
Goncerning possible mecl!sures. which may ensure that conventions drawn
up by the\Pommission wil~enter into f~rce wit~out delay in the
largestpo13sible number of countries. .

:..:=>

;)

221. The Comrnission further cons,idered that it could establish a detailed
progr~mme of work fa!.'., the corning year only, and agreed that the Secretariat
should J?repa~e tllenecessary budget and_planning estimates for. sUbsequent years
in order to enabl~,the Commission to iei!i~;}y out its work in the'light of the
consJrderations set forth in paragraphs 219 and 220 above.'"

'II;

D. DateOf\(\the fO,urth session
..r---....~I,,_. •

/;;

D.ecisioho-:f tfi~) Comrriissio't.1
~b • 4: ipz

I'

222, The Commission decided, at i.ts 61st"plenary meeting, on 30 April 1970, that
its fourth session, to he 'held at the!.United Nations Office at Geneva, should
meet from 29 March to 23 April 1971.

:/

on·.3QApri1 1976" th~Cornmission unanimously adopted
//

//

\~,{Y
,I.

2J.b•. several ":representatives, while supporting the idea of deferring consideratioll
of th~ French "proposal until the fourth session" expressed the hope that the
rep:t;'8sentative of France would prepare a dl'aft text of the basic convention so
tha:t't'bheir G'o'Ve:t'ornent.r$ might 'be able .. to~sse/§'s ;better the practicab;ility of the
pr(Jposal. .,

~

~20.The:. Commission also agreed that it was necessary that the Secretariat should
'be adequ~tely staff{;3d to cope with theincrea sed work..load involved in servtcing
the':; Cottll11i s sion •

. ~

,,219. ~he Commission reaffirmed the opinion expressed a-c its second session that
the., J?t'eparatorywork, to be done by intersessional working groups" special
rapPtit&.eurs and the S,ecretariat, i?hould be aided by the active contribution of
GoVernrtlen..ts through the SUbmission" at the request of the Commission, of det,ailed
information on subject matters included in the Commission r s programme of worl~.
~he Commission also considered it desirable that pro'Visionshould be made, where
n~cessary"to obtain the services of consultants or organizations with special
eXpertise pin matters dealt -with by the Conirnission.

' '-:J.J -', - -'. _..,

r.

/218. TRe Commission noted with apprec~tation the contents of the document
~.ubmitted PlY' the secretariat of UNIDROIT on the progressive codification of
.Iawd;:f internai;;ional trade.

a.Planning for ,future work

\\

./)

·.: .
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LIST OFOOCt1MEN'I'~; CONSIDERED:BY THE COMMISSION

A. General series

A!CN.9/30 •

A!aN.9/51

. . . . .. .. . • .'iI' .. ..

~~" ... .
i'/

Report of the,Working'GroU'1? on
Time-lirni~"-;and Limitatioos (Prescription)
in the Ineernational Sale of Goods, Jon
its session held at Geneva from
18 to 22 Augu~t 1969

Analysis of the studies and comments by
Governments on the Hague Conventions of
1964: report of the SecretarY-General

11

A/CN.9/32, Add.l •• • e· • • .' .'Q • .• The establishment of an UNCITBAL
Yearbook: report of the Secretary-General Al

A!CN.91"53 ... • .' •. Oi .•• • • • ..' • • Analysis of the replies and comments by
qovernments on the Hague Convention of
1955: report of the Secretary-General

., Al

ft.!CN.9/34

A!CN.9/35 .' .. . .. . . .'. .e _ .

• •

• •

General conditions of sale and standard
contracts: report of the Secretary-General

Report of the Working Group on the
International Sale of Goods on its
session he14 at New York from 5 to
16 January 1970

A!ON.9/36, Add .1, Corr.1 and 2~/. ..

A/CN.9/37 • • • • • • .. • • • •. • •

• •

• •

Provisional agenqa

GUarantees and secunties (bank .
guarantees): note by the Secretary-General

A/

A/CN~9/38 •• • • • • • • • • • • • • • International payments - negotiable
instruments; analysis of the replies
received from Governments and banking and
trade institutions to the questionnaire
on negotiable instruments used for making
international payments: report of the
Secretary-General AI

~ In English only.
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Time-limits and limitations (prescription)
in the in~ernational sale of goods:
note by the Secretariat (suggestions
concerningalternati.ve a.pproaches for
consideration of the report of the
Working Group)

International commercial arbitration;
the United Nations Convention of 1958
on the Recognition and Enforcement of
Foreign Arbitral Awards ~ note' by the
Secretal~ General

Guarantees and securities: note by the
Secretary-General

Programme of 'Work through 197;;
progressive ,·codification of the' law of
international trade: note by the
Secretariat of the' International
Institute for the Unification of
Private La'W (UNIDROIT) "

Programme of 'Wol"k through 1973: note by
the SecretarY-General

International ~ayments ... bankers·
commercial credits: report of the
Secretary~General

Inte~national commercial arbitration:
note by the Secretary-General'

.,

Training and assistanee in thefiel6 of
international trade law: report of the
Secretary-General ... i '1·

Register of organizations and register
, of texts: report by the Secretary-General

International legislation on shipping:
report of, the Secretary-General':

~ .

s •

• • •

:... .

B. Limited series

• •

" .

c. Restricted series

• • •

:. • ill

• •

• • • • • • • • •• •

• • It • • • • • • • • •

• • • • • •• •• • • •

-~ . . . " . . .-. ..

~.. . .. . . . . . . .

• iI

· .-'. . . .. . . . . . .- .

• • • • • •

• • • • • • • • • • • • • 11 •

• • •

• • •

• •

I •

• •

.
A/CN.9/R.2 • • • • • • 11 • • • • • • • • Uniform rules governing the int-ernationa.l

sale of goods: note by ,the Secretariat
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A/CN.9/49, Add.l

A/ON.9/46 ••

A/ON.9/44 • • • • • • • • • •• • • •

A/CN.9/43 .••••••••••••• e'. • Bibliography on interna·tional trade law:
repo~t by the SecretarY~General

A/CN.9/41

A/CN.9/40
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note by the

Bibliography
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Register of organizations:
Secretariat

Guarantees and securities (bank
guarantees): note "and questionnaire
addressed "by the International Chamber
of Commerce to its national committees
for its report on "bank guarantees"

Proposal for a draft basic convention
establishing a common body<:;>f international

.tl"'ade lavn (submitted by France)
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