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 Summary 
 The present background paper reviews the role of international law and 
international cooperation in the fight against terrorism. It presents an assessment of 
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enhance international cooperation and the importance of the rule of law in fighting 
terrorism. The paper includes guidelines for technical assistance to combat terrorism, 
for discussion by the Eleventh Congress on Crime Prevention and Criminal Justice. 
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 I. Introduction 
 
 

1. With the advent of globalization, terrorism and terrorist groups became a 
major threat to international peace and security (see Security Council 
resolutions 1368 (2001) and 1371 (2001)). In its report entitled “A more secure 
world: our shared responsibility”, the High-level Panel on Threats, Challenges and 
Change noted that new dynamics had given the terrorist threat greater urgency and 
that Al-Qaida was the first instance—not likely to be the last—of an armed non-
State network with global reach and sophisticated capacity. Attacks against more 
than 10 Member States on four continents in the past five years had demonstrated 
that Al-Qaida and associated entities posed a universal threat to the membership of 
the United Nations and to the United Nations itself (A/59/565 and Corr.1, 
para. 146).  

2. The elimination of time and distance barriers and the increased popular access 
to information, technology and communications changed the techniques used to 
achieve terrorist objectives and allowed terrorist groups to network with one 
another. That, in turn, permitted them to develop strategic alliances with other 
groups engaged in transnational crime, thus developing synergetic connections and 
maximizing their capabilities. 

3. Drawing on the discussion guide (A/CONF.203/PM.1 and Corr.1, paras. 163-
170) prepared in pursuance of General Assembly resolution 58/138 of 22 December 
2003, four regional preparatory meetings for the Eleventh United Nations Congress 
on Crime Prevention and Criminal Justice were held. The reports of the regional 
preparatory meetings contain various recommendations for discussion at 
Workshop 4, including:1 

 (a) Appropriate ways to enhance cooperation in the investigation and 
prosecution of terrorist crimes; 

 (b) Promoting compliance with relevant international conventions and 
protocols against terrorism while seeking ways to safeguard the protection of human 
rights and to ensure adherence to the standards of international law and 
humanitarian law; 

 (c) Ways to safeguard the principle of due process of law and to ensure the 
protection of human rights, standards of international and humanitarian law and 
national sovereignty, while striking an appropriate balance with the need to prevent 
and prosecute terrorist crimes; 

 (d) Ways and means of strengthening the capacity of the judiciary, 
prosecution and the police to counter terrorist organizations and activities, including 
various types of technical assistance that could be provided by the United Nations 
Office on Drugs and Crime (UNODC) to ensure the full application of international 
instruments against terrorism, including the provision of legislative guides and 
specialized training for criminal justice officials;  

 (e) An examination of “best practices” and current trends in the development 
of technical cooperation activities that could complement the discussion of the 
substantive items. 
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4. In its resolution 59/153 of 20 December 2004, the General Assembly, recalling 
its resolutions 58/136 and 58/140 of 22 December 2003, commended UNODC for 
its work in preventing and combating terrorism through the provision of technical 
assistance, in close coordination with the Counter-Terrorism Committee of the 
Security Council, for the implementation of Security Council 
resolution 1373 (2001); requested UNODC, where appropriate, to intensify its 
efforts to provide technical assistance in preventing and combating terrorism, 
including training of judicial and prosecutorial personnel in the implementation of 
the universal conventions and protocols related to terrorism; and invited Member 
States, during the Eleventh Congress, to examine ways and means to reinforce 
international cooperation in criminal justice matters pertaining to terrorism 
prevention, with a view to enhancing global efforts in the fight against terrorism.  
 
 

 II. The role of international law in the fight against terrorism 
 
 

5. Terrorism is, and is intended to be, an assault on the principles of law, order, 
human rights and peaceful settlement of disputes. The Policy Working Group on the 
United Nations and Terrorism noted in its report (A/57/273-S/2002/857, annex, 
para. 16) that, just as terrorists seek to undermine the core principles and purposes 
of the United Nations, so it is through a determined effort to bolster and reassert its 
core principles and purposes that the United Nations can best contribute to the 
struggle against terrorism. 

6. International law is an important component of that effort. The role of 
international law in the fight against terrorism needs to be viewed in the context of 
the two main objectives of international law: securing peace and protecting human 
rights. Those objectives are interconnected; each has an impact on the other. 
Respect for basic human rights by all members of the international community is 
relevant to the security of the entire world. Thus, international law complements the 
functions of the State to ensure security for its citizens while protecting individual 
freedom. Human rights are a guarantee and a precondition for individual freedom. 
But they will only be respected in a society where the State upholds the rule of law, 
even under difficult circumstances.  

7. In his statement to the Counter-Terrorism Committee on 7 March 2003, the 
Secretary-General emphasized the need to develop an international programme of 
action, founded on an unshakeable commitment to upholding the rule of law. As 
terrorism involved the calculated use of violence in violation of the law, the 
response to terrorism should aim to ensure the rule of law. 

8. Acts of terrorism seriously undermine international and national rule of law. 
Acts, methods and practices of terrorism are aimed at destabilizing Governments 
and undermining civil society. Governments, in turn, have a duty to protect their 
citizens from terrorist acts. The manner in which efforts to counter terrorism are 
conducted, however, can have a far-reaching effect on the rule of law. Throughout 
the regional consultations held by the High-level Panel on Threats, Challenges and 
Change, the Panel heard concerns from Governments and civil society organizations 
that the current “war on terrorism” had in some instances corroded the very values 
that terrorists targeted: human rights and the rule of law. Most of those who 
expressed such concern did not question the seriousness of the terrorist threat and 
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acknowledged that the right to life was the most fundamental of human rights. They 
did, however, express fears that approaches to terror focusing wholly on military, 
police and intelligence measures risked undermining efforts to promote good 
governance and human rights, alienated large parts of the world’s population and 
thereby weaken the potential for collective action against terrorism (A/59/565 and 
Corr.1, para. 147).  

9. The Policy Working Group on the United Nations and Terrorism noted that the 
protection and promotion of human rights under the rule of law was essential in the 
prevention of terrorism in its report (A/57/273-S/2002/857, annex, para. 26):  

  “First, terrorism often thrives in environments in which human rights are 
violated. Terrorists may exploit human rights violations to gain support for 
their cause. Second, it must be understood clearly that terrorism itself is a 
violation of human rights. Terrorist acts that take life violate the right to life, 
set forth in article 6 of the International Covenant on Civil and Political 
Rights.2 Third, it must also be understood that international law requires 
observance of basic human rights standards in the struggle against terrorism. 
The struggle against international terrorism will be further enhanced if the 
most serious crimes committed by terrorists are tried before the International 
Criminal Court and prosecuted under its Statute3 (provided that the relevant 
national court cannot or will not prosecute). Since the Statute covers the 
category of crimes against humanity, which includes murder and extermination 
committed as part of a widespread or systematic attack on any civilian 
population, certain terrorist acts might therefore be tried under the Statute.”  

10. Respecting the international legal framework, whether it is with regard to 
counter-terrorism action, states of emergency or any other situations affecting 
national security, is extremely important. In the fight against terrorism, a balanced 
approach is required: one that takes into account legitimate national security 
concerns and respect for the rule of law, as called for in several resolutions of the 
General Assembly and the Security Council.4  

11. As the international community perceives the terrorist threat to be increasing, 
both in terms of severity and breadth, there is a corresponding danger to overreact 
by implementing measures and mechanisms that may prove to be unnecessarily 
intrusive and, moreover, to keep them in place longer than necessary, thus allowing 
such measures to be embedded in the law.  

12. In the aftermath of the events of 11 September 2001, many States have 
introduced new measures, especially methods and practices in countering terrorism 
which some feel are not in line with the international legal framework, affecting in 
particular international human rights law. In his address to the Counter-Terrorism 
Committee on 21 October 2002, the late Sergio Vieira de Mello, United Nations 
High Commissioner for Human Rights at the time, expressed his conviction that 
“the best—the only—strategy to isolate and defeat terrorism is by respecting human 
rights, fostering social justice, enhancing democracy and upholding the primacy of 
the rule of law. We need ... to ensure that those who govern and those who are 
governed understand and appreciate that they must act within the law. … While 
there is no contradiction at all between implementing Security Council 
resolution 1373 and respecting human rights, I am concerned by reports I have been 
receiving … of too many States enacting anti-terrorism legislation that is too broad 
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in scope (namely, that allows for the suppression of activities that are, in fact, 
legitimate), or ... seeking to fight terrorism outside the framework of the court 
system. In other words, I am concerned that yet one more casualty of the terrorist 
has been the erosion in some quarters of fundamental civil and political rights.”5 

13. According to the findings of the Human Rights Committee, which considers 
the compatibility of counter-terrorism measures with States parties’ obligations 
under the International Covenant on Civil and Political Rights, several newly 
introduced measures against terrorism raise serious questions with respect to 
international law. Some of them stretch to the limit or even breach human rights 
obligations, undermining principles of international law (A/58/266, paras. 34-51).  

14. In his address to the International Summit on Democracy, Terrorism and 
Security: a Global Strategy for Fighting Terrorism, held in Madrid in March 2005, 
the Secretary-General reported that, according to findings of international human 
rights experts, many measures which States are currently adopting to counter 
terrorism infringe on human rights and fundamental freedoms. Human rights law 
makes ample provision for counter-terrorist action, even in the most exceptional 
circumstances. … Upholding human rights is not merely compatible with successful 
counter-terrorism strategy. It is an essential element.”6 

15. Effective counter-terrorism measures need to take into full consideration the 
framework of the rule of law and respect for human rights. Measures can be taken 
and certain rights can even be suspended if there is a public emergency that 
threatens the existence of a nation. States may invoke so-called emergency powers 
in the fight against terrorism, while striking a balance between individual rights, 
community protection and national security.7 In a speech delivered to the Biennial 
Conference of the International Commission of Jurists in Berlin in August 2004, the 
United Nations High Commissioner for Human Rights recalled that international 
human rights law made ample provision for effective counter-terrorism action. She 
noted that article 4 of the International Covenant on Civil and Political Rights had 
been crafted precisely to afford States the leeway they would need to deal with truly 
exceptional situations while remaining within a legal framework. In situations in 
which the “life of the nation” was threatened, the State might take emergency 
measures, provided they were limited to the extent strictly required by the 
exigencies of the situation, were not inconsistent with the State’s other international 
obligations and did not discriminate on specific grounds. She noted that certain 
rights were never subject to derogation (A/59/404, para. 10).8 

16. The United Nations human rights treaty bodies and special procedures, as well 
as regional bodies, have highlighted certain rights that have come under pressure in 
the context of action against terrorism. In his report on the protection of human 
rights and fundamental freedoms while countering terrorism, the Secretary-General 
noted that those pressure points require special attention in order to ensure full 
respect for human rights in counter-terrorism efforts (A/58/266, para. 34). Those 
rights include the right to life; the right to freedom from torture and cruel, inhuman 
or degrading treatment or punishment; respect for the principle of legality; the right 
to freedom from arbitrary detention; elements of the right to fair trial, including the 
right to counsel; freedom of thought, conscience and religion; freedom of 
expression and assembly; freedom from discrimination; the right to seek and to 
enjoy asylum from persecution; and respect for human rights provisions applicable 
to emergency situations (A/59/428, para. 20). 
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17. When drafting legislation and when implementing measures for the prevention 
and combating of terrorism, one of the great challenges is to so do without 
unnecessary suppression or compression of individual liberties. The following 
specific concerns are among the issues to be addressed by Governments when 
drafting and implementing legislation against terrorism: 

 (a) Definitions of terrorist acts and related offences, as well as of 
membership in a terrorist organization in substantive criminal law should be clear. 
That is particularly important in the context of the non-derogable principle of 
legality (International Covenant on Civil and Political Rights, art. 15). A vague or 
broad law could be misused to suppress lawful activities; 

 (b) The principles governing the designation of illegal organizations in 
domestic procedural law need to be analysed carefully; 

 (c) The right to a fair trial is recognized in a range of regional and 
international treaties9 and non-treaty standards.10 It applies to criminal and civil 
tribunals and incorporates a number of principles such as: the right to legal counsel; 
the right to equality of arms; the right to a public hearing; the right to appeal; and 
the right to be tried without undue delay. The majority of those judicial guarantees 
are derogable. Nonetheless, the Human Rights Committee 
(CCPR/C/21/Rev.1/Add.11, para. 16) has expressed the view that the principles of 
legality and the rule of law require that fundamental requirements of fair trial must 
be respected during a state of emergency. Only a court of law may try and convict a 
person for a criminal offence. The presumption of innocence must be respected; 

 (d) Measures to counter terrorism might have to include the introduction of 
new procedures for the detention of suspected terrorists and the prosecution of 
terrorism-related cases. Measures permitting the detention to be based on 
information withheld from the accused and others allowing limits on habeas corpus 
or limits on access to counsel should always be taken under serious review in order 
to cover the overall aspect of fair-trial rights; 

 (e) Extradition and rendition of terrorism suspects are other areas in which 
the rule of law must be fully respected. Particular attention needs to be given to 
respecting the right to due process and the prohibition against refoulement. The 
treatment of evidence should always be secured in such a way that torture or 
illegality in such proceedings is fully avoided; 

 (f) The right to property should also be protected when establishing and 
implementing measures against terrorist property, particularly involving the freezing 
and confiscation of assets. An established remedy needs to be available to those 
believing themselves to be wrongly and arbitrarily deprived of property; 

 (g) Measures and practices adopted to fight terrorism should also take into 
consideration asylum issues and procedures, as well as the right to protection from 
unlawful interference with privacy, the home and correspondence. 

18. In its resolution 2001/37, the Commission on Human Rights reaffirmed that all 
measures to combat terrorism must be in strict conformity with international law, 
including international human rights standards (see also Commission 
resolutions 1998/47, 1999/27 and 2000/30). As a matter of principle, each measure 
to counter terrorism needs to be reviewed taking into account obligations to respect 
human rights principles, such as non-discrimination, freedom of association and 
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freedom of religion, as well as judicial safeguards, such as the presumption of 
innocence, the right to a defence and the right to be tried by an independent and 
impartial tribunal. The independence of the judiciary and the existence of legal 
remedies are essential elements of the rule of law in all situations involving counter-
terrorism measures. 

19. Respecting the rule of law, including human rights, is one of the fundamental 
duties of States in their efforts to fight terrorism within the framework of their 
international obligations. This, in turn, will help States to work together. 
International cooperation can only function effectively where all parties respect 
international law and where the rule of law is firmly in place. 

20. As the Secretary-General noted in a statement to the Security Council on 
18 January 2002: “There is no trade-off between effective action against terrorism 
and the protection of human rights. On the contrary, I believe that in the long term 
we shall find that human rights, along with democracy and social justice, are one of 
the best prophylactics against terrorism.” 
 
 

 III. Towards more effective international cooperation 
 
 

21. A fundamental obstacle to international cooperation against terrorism is the 
absence of an effective network of national legislation and international cooperation 
mechanisms, which would ensure compliance with Security Council 
resolution 1373 (2001) of 28 September 2001. That resolution was adopted by the 
Council acting under Chapter VII of the Charter of the United Nations, which makes 
it binding on Member States. In that resolution, the Council decided that all States 
should: deny safe haven to those who finance, plan, support or commit terrorist acts, 
or provide safe havens; and ensure that any person who participates in the financing, 
planning, preparation or perpetration of terrorist acts or in supporting them is 
brought to justice and that such terrorist acts are established as serious criminal 
offences in domestic laws and regulations. 

22. In addition, in its resolution 1373 (2001), the Security Council called upon all 
States to become parties as soon as possible to the relevant international 
conventions and protocols relating to terrorism. Twelve universal instruments 
against terrorism had been identified in a United Nations publication entitled 
International Instruments related to the Prevention and Suppression of International 
Terrorism,11 published prior to the attacks of September 2001. The Counter-
Terrorism Committee, the United Nations body monitoring compliance with 
Security Council resolution 1373 (2001), defined the first stage of compliance with 
that resolution as follows (S/2002/1075, annex, para. 8): 

 (a) States should have legislation in place covering all aspects of 
resolution 1373 (2001), and a process in hand for ratifying as soon as possible the 
12 international conventions and protocols relating to terrorism; 

 (b) States should have effective executive machinery for preventing and 
suppressing the financing of terrorist acts. 

23. Those 12 conventions and protocols relating to terrorism, adopted over a span 
of 36 years (1963-1999), have laid important normative foundations in a number of 
areas. Four conventions apply to aviation security.11 Other conventions apply to 
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attacks on or kidnappings of internationally protected persons, such as diplomatic 
agents;12 attacks upon civilian maritime vessels;13 attacks upon platforms on the 
high seas;14 the taking of civilian hostages;15 explosives and other dangerous 
devices;16 the financing of terrorism;17 and the protection of nuclear material.18 

24. While none of these universal legal instruments contains an explicit legal 
definition of “international terrorism”, 10 of them contain narrowly “operational” 
definitions regarding certain offences.19 In its report (A/59/565 and Corr.1, 
paras. 157-160), the High-level Panel on Threats, Challenges and Change noted that 
the inability of Member States to agree on a draft comprehensive convention on 
international terrorism, including a definition of terrorism, was preventing the 
United Nations from exercising its moral authority and from sending an unequivocal 
message that terrorism would never be an acceptable tactic, even for the most 
defensible of causes. It has further contributed to a piecemeal approach when 
dealing with terrorism and has led to a review of the current status of the existing 
anti-terrorism conventions in the literature, suggesting possible measures to 
strengthen it.20 Despite some obvious gaps, including cyber-terrorism and murders 
and assaults by hand weapons (when the weapons are not covered by the 
International Convention for the Suppression of Terrorist Bombings or the intended 
victims are not covered by the various conventions protecting aircraft and ship 
passengers, diplomatic agents or hostages), the adequacy of the existing legal 
regime is not so much a legal question as a political one. According to the High-
level Panel on Threats, Challenges and Change, legally, virtually all forms of 
terrorism are prohibited by one of the 12 international counter-terrorism 
instruments, international customary law, the Geneva Conventions or the Rome 
Statute; however, there is a clear difference between that scattered list of 
conventions and little-known provisions of other treaties and the compelling 
normative framework, understood by all, that should surround the question of 
terrorism (A/59/565 and Corr.1, paras. 159 and 163).  

25. Efforts are under way in the General Assembly to establish this compelling 
normative framework while, at the same time, filling the existing gaps left by the 
12 “sectoral” treaties. In its resolution 51/210 of 17 December 1996, the General 
Assembly decided to establish an ad hoc committee to elaborate an international 
convention for the suppression of terrorist bombings and, subsequently, an 
international convention for the suppression of acts of nuclear terrorism, to 
supplement related existing international instruments, and thereafter to address 
means of further developing a comprehensive legal framework of conventions 
dealing with international terrorism. So far it has completed work on 
two conventions: the International Convention for the Suppression of Terrorist 
Bombings and the International Convention for the Suppression of the Financing of 
Terrorism. It has two more draft instruments under consideration: a draft 
international convention for the suppression of acts of nuclear terrorism and the 
draft comprehensive convention on international terrorism. The Working Group of 
the Sixth Committee established during the fifty-ninth session of the General 
Assembly took into account informal consultations on the draft comprehensive 
convention on international terrorism and on the draft international convention for 
the suppression of acts of nuclear terrorism. With respect to the draft comprehensive 
convention on international terrorism, the Working Group noted that, even though 
agreement on the main outstanding issues had yet to be found, the atmosphere of 
renewed interest to consider fresh proposals and alternative solutions was 
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encouraging. With respect to the draft international convention for the suppression 
of acts of nuclear terrorism, it was noted that the divergence of views that still 
existed was not irreconcilable and that the Working Group should build on the 
progress achieved thus far, bearing in mind the common objective of adopting the 
convention to suppress acts of nuclear terrorism. 

26. Despite the relatively slow progress in the negotiation of the draft 
comprehensive convention, what has been achieved so far should not be 
underestimated. The existing conventions and protocols require States parties to 
criminalize almost all foreseeable forms of terror violence. Moreover, the two most 
recent instruments, the Convention against Terrorist Bombings and the Convention 
against the Financing of Terrorism, achieve an important policy resolution by 
specifically abolishing the political offence exception with regard to the defined 
offences.  

27. The Convention against Terrorist Bombings and the Convention against the 
Financing of Terrorism are especially significant instruments. The Convention 
against Terrorist Bombings requires the adoption of uniform offence elements, 
together with provisions permitting international cooperation against the use of 
explosive and incendiary devices. Such devices have been among the most common 
and destructive means of terrorist attacks. What is less well known is that the 
Convention against Terrorist Bombings can also be used against potential terrorist 
acts involving chemical, biological, radioactive and nuclear agents and materials, 
because of its broad definition of “terrorist bombing”. In article 1, paragraph 3, of 
the Convention, an “explosive or other lethal device” is defined as: 

 (a) An explosive or incendiary weapon or device that is designed, or has the 
capability, to cause death, serious bodily injury or substantial material damage; or 

 (b) A weapon or device that is designed, or has the capability, to cause death, 
serious bodily injury or substantial material damage through the release, 
dissemination or impact of toxic chemicals, biological agents or toxins or similar 
substances or radiation or radioactive material. 

28. The Convention against the Financing of Terrorism has a unique preventive 
potential, as it is aimed at punishing financial preparations before they mature into 
terrorist violence.  

29. With these “sectoral” instruments, the international community has created a 
broad, though not yet comprehensive, framework of international criminal law that 
limits the freedom of movement of terrorists—who are subject to either being 
extradited or prosecuted by States Parties that find them on their territory.21 Once 
all Member States implement the principle “extradite or prosecute” (aut dedere aut 
iudicare), which underlies most of these instruments, there will be no safe havens 
left for terrorists.22 

30. Until a few years ago, one major limitation of the international legal regime 
against terrorism was the absence of a body to monitor the implementation of the 
national obligations arising from States becoming parties to those instruments. 
Another restriction has been—and continues to be—the fact that not all States have 
become parties to all 12 conventions and protocols. In fact, at the time of the attacks 
of 11 September 2001, only two States had ratified all 12 legal instruments. 
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31. All this changed considerably with the adoption of Security Council 
resolution 1373 (2001), in which the Council called upon all States to become 
parties as soon as possible to the relevant international conventions and protocols 
relating to terrorism, including the International Convention for the Suppression of 
the Financing of Terrorism. Those paragraphs of the resolution imposing mandatory 
obligations under Chapter VII of the Charter of the United Nations incorporate 
concepts derived from that Convention, thereby imposing treaty obligations even on 
States that have not yet become parties to the Convention. 

32. Security Council resolution 1373 (2001) also helps to compensate for gaps in 
the 12 existing legal instruments by obliging all States to take a broad array of 
measures, in particular: (a) to refrain from providing any form of support to entities 
or persons involved in terrorist acts; (b) to suppress the recruitment of members of 
terrorist groups; (c) to eliminate the supply of weapons to terrorists; (d) to improve 
exchange of information with other States; (e) to provide mutual legal assistance; 
(f) to freeze assets of terrorists; (g) to set up effective border controls; and (h) to 
improve control on issuance of identity papers and travel documents. 

33. Security Council resolution 1373 (2001) also led to the creation of the 
Counter-Terrorism Committee, which monitors the implementation of the resolution 
and has been vigorously promoting the ratification of the 12 international legal 
instruments. Recently, the monitoring efforts of the Counter-Terrorism Committee 
have been revitalized by the creation, within the Secretariat, of the Counter-
Terrorism Executive Directorate, the main role of which is to promote the 
understanding and implementation of Council resolution 1373 (2001). The route 
through which the Counter-Terrorism Committee will assist States in ensuring 
proper implementation of the resolution is by working with them to identify 
weaknesses and by facilitating assistance to address those weaknesses, putting those 
with greater capacity at the disposal of those with less. The UNODC assistance 
programme is referred to in the letters from the Counter-Terrorism Committee to 
those Governments which require advice when reviewing their domestic legislation 
against terrorism and in drafting laws on the suppression and prevention of 
terrorism. 

34. In February 2005, 60 States had become parties to all 12 conventions and 
protocols. Examination of the ratification rate in the last four years shows that 
progress has been made, particularly with regard to the agreements developed since 
1971. Of the 41 States to which UNODC provided bilateral legal assistance in 2004, 
17 became parties to one or more of the universal instruments in the same year. 
Despite those efforts, in February 2005, there were still 45 States that had become 
parties to no more than six of the international instruments. The High-level Panel on 
Threats, Challenges and Change noted that far too many States remained outside the 
conventions and not all States ratifying the conventions proceeded to adopt internal 
enforcement measures (A/59/565 and Corr.1, para. 149).  

35. Despite the steep increase in the number of ratifications of the Convention 
against the Financing of Terrorism, from no ratifications in mid-2000 to 133 in 
January 2005, and despite Security Council resolution 1267 (1999) of 15 October 
1999, in which the Council called for measures to be imposed against the Taliban, 
which were subsequently expanded to apply to Osama bin Laden, Al-Qaida and 
related terrorist groups, the High-level Panel noted that attempts to address the 
problem of terrorist financing had been inadequate. While in the three months after 
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11 September 2001 US$ 112 million in alleged terrorist funds were frozen, only 
US$ 24 million were frozen in the two years that followed. Seized funds represent 
only a small fraction of total funds available to terrorist organizations. The High-
level Panel also acknowledged that many States had insufficient anti-money 
laundering laws and technical capacity, that the evasion techniques of terrorists were 
highly developed and that many funds exploited by terrorist organizations might 
have a legal origin, which would make them hard to regulate (A/59/565 and Corr.1, 
para. 149).  

36. Notwithstanding the limitations noted above, the extensive network of 
conventions, protocols and Security Council resolutions constitute a structure that 
goes a considerable way towards providing an adequate legal framework for 
international judicial cooperation against terrorism. The challenge remains to make 
it work. 
 
 

 IV. Technical assistance for capacity-building 
 
 

37. The main focus of UNODC technical cooperation in the area of strengthening 
the legal regime against terrorism has been the provision of legislative advisory 
assistance to requesting Member States. That has been done with a view to 
establishing a network of enabling counter-terrorism legislation in many countries. 
The necessary legal initiatives have included criminalization of terrorism offences, 
establishment of mechanisms for freezing and seizing terrorist assets and provision 
for various modalities of international cooperation against terrorism. During the 
initial period, UNODC activities have been carried out in over 100 countries, either 
through country-specific, direct assistance or through promotion of the universal 
instruments and international cooperation against terrorism by organizing 
subregional workshops. The subregional initiatives allowed States in the same 
region to learn from each other, harmonize legislative action and initiate joint 
efforts. Through the workshops, more than 600 lawmakers and law enforcement and 
other criminal justice officials have been familiarized with the requirements of the 
universal legal instruments against terrorism and Security Council 
resolution 1373 (2001). Assistance has also been provided upon request to some 
States in drafting their reports to the Counter-Terrorism Committee.  

38. In pursuance of General Assembly resolution 58/136 of 22 December 2003, 
UNODC has prepared guidelines according to which assistance would be provided 
to promote the ratification of, accession to and implementation of the universal 
conventions and protocols against terrorism and to identify concrete elements of 
such assistance with a view to facilitating cooperation among Member States. The 
guidelines for technical assistance, which were developed by an expert group 
meeting held in Cape Town, South Africa, in February 2004, are to be considered by 
the Commission on Crime Prevention and Criminal Justice at its fourteenth session. 
In pursuance of Assembly resolution 59/153 of 20 December 2004, the guidelines 
are being submitted to the Eleventh Congress for further discussion (see annex).  

39. While the initial activities undertaken by UNODC largely focused on the 
drafting and subsequent enactment of substantive provisions for combating 
terrorism at the national level, such activities should be accompanied by 
international cooperation procedural mechanisms. The Security Council, in its 
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resolution 1373 (2001), decided that all States should afford one another the greatest 
measure of assistance in connection with criminal investigations or criminal 
proceedings relating to the financing or support of terrorist acts, including 
assistance in obtaining evidence in their possession necessary for the proceedings. 
In the same resolution, the Council called upon all States: to exchange information 
in accordance with international and domestic law and cooperate on administrative 
and judicial matters to prevent the commission of terrorist acts; and to cooperate, 
particularly through bilateral and multilateral arrangements and agreements, to 
prevent and suppress terrorist attacks and take action against perpetrators of such 
acts.  

40. To encourage such cooperation, the Security Council adopted 
resolution 1377 (2001) of 12 November 2001, in which it called on all States to take 
urgent steps to implement fully resolution 1373 (2001), and to assist each other in 
doing so; and invited the Counter-Terrorism Committee to explore with 
international, regional and subregional organizations the promotion of best practice 
in the areas covered by resolution 1373 (2001), including the preparation of model 
laws as appropriate. 

41. In response to this, various bodies have issued guidelines and prepared 
manuals and model laws,23 based on best practices identified by international 
experts. They serve as tools for the training of judicial and prosecutorial personnel 
in the proper implementation of universal conventions and protocols. In the area of 
international cooperation, UNODC has developed, over the past few years, a 
number of manuals and model laws on extradition and mutual legal assistance, 
intended to allow States to make use of the guidance provided in those tools in 
preparing bilateral agreements and relevant national legislation.  

42. In 2004, UNODC issued the Legislative Guide to the Universal Anti-Terrorism 
Conventions and Protocols.24 The Office is actively promoting the distribution of 
the publication, which is both a guide for legislative drafters and a training tool for 
legislative assistance activities. As a further tool to enhance the implementation of 
the universal instruments against terrorism, the Office is finalizing the guide to the 
incorporation and implementation of the universal instruments against terrorism. 
The guide will go further than the legislative guide, as it will take into account other 
obligations of States under international law, such as the principles of human rights. 
It will also provide in-depth analysis on international cooperation, which is regarded 
as an integral part of legal measures against terrorism. Moreover, the guide will 
offer a broad range of options and examples that national legislators can examine 
when incorporating in their national legislation new measures against terrorism. To 
further complement this work, the Office has put together a compendium of legal 
instruments and useful technical assistance tools to prevent terrorism and other 
related forms of crime. The compendium, which contains, inter alia, relevant 
legislative guides, model laws, manuals and implementation tools relating to 
terrorism and other related crime, will be distributed electronically via the Internet 
and as a CD-ROM.  

43. As noted above, the absence of a network of national legislation and 
international enforcement mechanisms is considered a fundamental obstacle to 
international cooperation against terrorism. There are two aspects to making 
international cooperation in criminal matters work. One is the issue of a sufficient 
legislative network for international cooperation, which is supported through 
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legislative advisory assistance and the wide dissemination of legislative tools, such 
as model treaties, manuals and model laws. In addition, assistance is required to 
support the capacity-building stage with in-depth advice provided by expert mentors 
strategically placed in various countries or regions. The advantages of mentorships 
are that hands-on training over a period of several months can be provided and, 
during that period, a much clearer picture can be obtained of local obstacles to 
enhanced international legal cooperation. That understanding can lead to more 
sustainable solutions developed primarily by the national authorities who must 
implement them. Since the Counter-Terrorism Committee will be conducting 
missions to identify problems involving compliance with obligations arising from 
Security Council resolution 1373 (2001), mentorships might also serve as an 
instrument for overcoming obstacles encountered by the Committee. 

44. The second issue with regard to making international cooperation in criminal 
matters work is often the lack of political will on the part of countries to cooperate 
with each other, mainly due to existing political, normative and legal differences. 
While the means to develop that political will are limited, there is one particular 
aspect that should be underlined for States requesting international cooperation and 
States responding to such requests: the importance of the rule of law, as well as the 
need for its universal application. The General Assembly, in its resolution 59/195 of 
20 December 2004, emphasized the need to enhance effective international 
cooperation in combating terrorism in conformity with international law, including 
relevant State obligations under international human rights and international 
humanitarian law, and to strengthen the role of the United Nations in that respect. A 
State is more likely to extradite an accused to another State where the rule of law is 
firmly in place and where, for example, it has assurances that the accused will have 
a fair trial and the right to due process and where refoulement is prohibited. 

45. More is required in terms of in-depth assistance for capacity-building in the 
context of the rule of law, both for the implementation of the universal instruments 
against terrorism and for international cooperation. Thus, there is a need for 
assistance activities to increasingly address: 

 (a) The strengthening of institutional structures and mechanisms that would 
enable States to implement the provisions of the instruments against terrorism, with 
full respect for the rule of law and the principles of human rights; 

 (b) The provision of online advice on requests for extradition and mutual 
legal assistance, while respecting all procedural defence rights in the overall context 
of criminal justice support; 

 (c) The provision of specialized advice on international cooperation 
mechanisms through mentorships, both to speed the process and, at the same time, 
to achieve compliance with international standards;  

 (d) The facilitation and provision of training to national criminal justice 
personnel, based on the universal instruments and in accordance with United 
Nations standards and norms in criminal justice.  

46. UNODC will continue to provide support to requesting States in building their 
capacity to respond to terrorism and related threats and will place greater emphasis 
on international cooperation and the rule of law, thereby contributing to the goal of 
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ensuring that effective international cooperation agreements leave terrorists with no 
safe haven and that such persons are brought to justice. 
 
 

 V. Recommendations 
 
 

47. Bearing in mind the capacity-building activities outlined above, the 
Eleventh Congress may wish to discuss and further develop the guidelines for 
technical assistance to combat terrorism, contained in the annex to the present 
document. In addition, the Eleventh Congress may wish to consider the following 
recommendations: 

 (a) All States should be urged to become parties to the universal instruments 
against terrorism and to review their legislation with a view to incorporating the 
provisions of those instruments in order to ensure their full implementation; 

 (b) The international community, including donors, should be called upon to 
intensify the provision of assistance to developing countries and countries with 
economies in transition in their efforts to become parties to and implement those 
instruments; 

 (c) The existing regime for international cooperation in criminal matters 
should be reinforced to avoid legislative loopholes and eliminate safe havens, by 
urging Governments to establish and maintain effective mechanisms for 
international cooperation; 

 (d) Member States should be invited to follow a balanced approach when 
combating terrorism, without compromising on respect for the rule of law and the 
protection of human rights; 

 (e) The international community should continue to develop useful tools, 
including good practices, which could help States in their efforts to fight terrorism 
within the framework of their international obligations, including observance of the 
rule of law, respect for human rights and fundamental freedoms. 
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Annex 
 
 

  Guidelines for technical assistance to combat terrorism 
 
 

 The United Nations Office on Drugs and Crime, in promoting the 
implementation of the universal conventions and protocols related to terrorism and 
other related forms of crime and acting in areas within its competence and in 
coordination with the Counter-Terrorism Committee, should provide technical 
assistance in accordance with the following guidelines for technical assistance to 
combat terrorism: 

 (a) Technical assistance to be provided to Member States, at their request, 
should be based on an integrated approach addressing the requirements and other 
provisions of Security Council resolution 1373 (2001) of 28 September 2001 and all 
conventions and protocols relevant to preventing and combating international 
terrorism; 

 (b) Technical assistance should be provided in a comprehensive manner so 
as to increase synergies in the delivery of technical cooperation, reflecting both the 
links between terrorism and organized crime and the responsibility of the United 
Nations Office on Drugs and Crime for programmes to combat terrorism, drug 
trafficking, transnational organized crime, money-laundering, corruption and other 
related forms of criminal activity. In addition, such assistance should incorporate 
elements to ensure respect for human rights, pursuant to Security Council 
resolution 1456 (2003) of 20 January 2003;  

 (c) Technical assistance in fighting terrorism should advocate an approach 
based on the rule of law, providing advice to requesting States on measures to be 
taken that strike a balance between legitimate security concerns and respect for the 
rule of law, including the principles of human rights; 

 (d) To avoid duplication, technical assistance activities should be provided 
in close coordination with the activities of Member States, the Counter-Terrorism 
Committee and other international, regional and subregional organizations; 

 (e) Regional and bilateral obligations and other applicable standards should 
also be considered in the provision of technical assistance; 

 (f) Technical assistance should be responsive to the requests, assessed 
needs, circumstances and priorities of the requesting States; 

 (g) Technical assistance to Member States to become parties to and 
implement the relevant conventions and protocols should include activities to build 
capacity of the criminal justice system with regard to investigation, prosecution and 
international cooperation and to combat and prevent terrorism and related forms of 
crime; 

 (h) Tools should be developed to help requesting Member States to assess 
their needs for technical assistance, and to evaluate the effectiveness and impact of 
the assistance provided; 

 (i) Technical assistance should be provided in a manner that recognizes 
diverse legal systems and traditions while promoting the highest degree of 
international cooperation; 
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 (j) Technical assistance should be provided in a timely and cost-effective 
manner; 

 (k) New initiatives in and methods for delivering technical assistance need to 
be explored, such as: modern online delivery of assistance; encouraging 
Governments to include legislative representatives in technical assistance activities; 
increased use of partnerships with the United Nations Crime Prevention and 
Criminal Justice Programme network of institutes; and mentorships for criminal 
justice officials. 

____________ 


