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="FH@bV46 F$@D>48 D,2`<, *,: BD,*FH"&:b,H F@$@6 R"FH\ F4FH,<Z F$@D" 4 D"FBD@FHD">,>4b

4>L@D<"P44 @ FJ*,$>ZN 4 "D$4HD"0>ZN D,T,>4bN, @F>@&">>ZN >" 8@>&,>P4bN 4 H4B@&ZN 2"8@>"N,
D"2D"$@H">>ZN 7@<4FF4,6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ BD"&J <,0*J>"D@*>@6 H@D(@&:4

(_=E3GC!9). 3>L@D<"P4b @$ @F@$,>>@FHbN ^H@6 F4FH,<Z 4 ,, 4FB@:\2@&">44 F@*,D04HFb &

CJ8@&@*FH&, *:b B@:\2@&"H,:,6 (A/CN.9/SER.C/GUIDE/1).

C,2`<, *,:, ,F:4 >, J8"2">@ 4>@,, $Z:4 B@*(@H@&:,>Z >"P4@>":\>Z<4 8@DD,FB@>*,>H"<4,
>"2>"R,>>Z<4 4N BD"&4H,:\FH&"<4. E:,*J,H @H<,H4H\, RH@ >4 >"P4@>":\>Z, 8@DD,FB@>*,>HZ,>4 8"84,-
:4$@ *DJ(4, :4P", BDb<@ 4:4 8@F&,>>@ JR"FH&J`V4, & LJ>8P4@>4D@&">44 F4FH,<Z, >, >,FJH
@H&,HFH&,>>@FH4 2" :`$Z, @T4$84 4:4 JBJV,>4b 4:4 *DJ(4, >,H@R>@FH4.

!&H@DF8@, BD"&@ 2"V4V,>@ 2"8@>@<© ?D(">42"P4b

?$X,*4>,>>ZN ="P46, 1996(@*

32*">@ & !&FHD44

%F, BD"&" BD4>"*:,0"H "&H@DJ. 1"b&84 >" BD,*@FH"&:,>4, BD"&" >" &@FBD@42&,*,>4, *">>@(@

*@8J<,>H" 4:4 ,(@ R"FH,6 F:,*J,H >"BD"&:bH\ B@ "*D,FJ: Secretary, United Nations Publications Board, United
Nations Headquarters, New York, N.Y. 100017, United States of America.AD"&4H,:\FH&" 4 BD"&4H,:\FH&,>>Z,

JRD,0*,>4b <@(JH &@FBD@42&@*4H\ >"FH@bV46 *@8J<,>H 4:4 ,(@ R"FH4 $,2 B@:JR,>4b D"2D,T,>4b,
@*>"8@ 4< BD,*:"(",HFb J&,*@<:bH\ @ H"8@< &@FBD@42&,*,>44 ?D(">42"P4` ?$X,*4>,>>ZN ="P46.
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I. )+9!, E%a1!==Y+ E 7?=%+=O3+5 ?C'!=31!O33 ?#W+)3=+==YM =!O35
? 7IA9+-AC?)!/+ (7;7AG)

),:@ 120: 7;7AG 1(1)(b); 18; 29; 38; 39; 47; 49
',D<">4b: Oberlandesgericht Köln; 29 U 202/93
22 L,&D":b 1994(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Praxis des Internationalen Privat- und Verfahrensrechts(IPRax) 1995, 393;
Recht der Internationalen Wirtschaft(RIW) 1994, 972.
7@<<,>H"D46 C"6>N"DH" & IPRax 1995, 365

',D<">F846 4FH,P b&:b:Fb P,FF4@>"D4,< >4(,D46F8@(@ BD@*"&P", 8@H@DZ6 BD@*"&": 4 B@FH"&:b:
P,>>J` *D,&,F4>J (,D<">F8@<J @H&,HR48J. ?H&,HR48 @H8"2":Fb JB:"R4&"H\ P,>J B@8JB84, JH&,D0*"b,
RH@ $Z:" B@FH"&:,>" *D,&,F4>" NJ*T,(@ 8"R,FH&"; & F&@` @R,D,*\ 4FH,P 2"b&4:, RH@ @> D,":42J,H ^HJ
*D,&,F4>J >" DZ>8,. EJ* B,D&@6 4>FH">P44 BD48"2": @H&,HR48J JB:"H4H\ P,>J B@8JB84. ?H&,HR48

B@*": >" "B,::bP4`.

!B,::bP4@>>Z6 FJ*, BD4<,>4& 7;7AG 8"8 R"FH\ F@@H&,HFH&J`V,(@ (,D<">F8@(@

2"8@>@*"H,:\FH&", &Z$D">>@(@ B@ D,T,>4` FH@D@> & 8"R,FH&, BD4<,>4<@(@ BD"&", &Z>,F D,T,>4,, RH@
@H&,HR48 JHD"H4: BD"&@ >" D"FH@D0,>4, *@(@&@D" >" @F>@&">44 FH"H\4 49(1)(b)7;7AG, B@F8@:\8J @>
>, JFH">@&4: *@B@:>4H,:\>Z6 FD@8 *:b 4FB@:>,>4b @H&,HR48@< *@(@&@D" (FH"H\b 477;7AG). ?*>"8@
"B,::bP4@>>Z6 FJ* JFH">@&4:, RH@ FH@D@>Z B@ &2"4<>@<J F@(:"F4` BD,8D"H4:4 *,6FH&4, *@(@&@D", RH@
>,*&JF<ZF:,>>@ *@BJF8",HFb >" @F>@&">44 FH"H\4 29 7;7AG, 4 RH@ &2"4<>@, F@(:"F4, BD,8D"H4H\
*,6FH&4, *@(@&@D" D,(J:4DJ,HFb H,<4 0, BD"&4:"<4, RH@ 4 2"8:`R,>4, *@(@&@D".

?H<,H4& & F@@H&,HFH&44 F@ FH"H\,6 18 7;7AG, RH@ BD@FH@, <@:R">4, F"<@ B@ F,$, >, b&:b,HFb
"8P,BH@< @L,DHZ, "B,::bP4@>>Z6 FJ* JFH">@&4:, RH@ BD4 @BD,*,:,>>ZN @$FH@bH,:\FH&"N <@:R">4,
<@0,H $ZH\ 4FH@:8@&">@ 8"8 2"b&:,>4, @$ "8P,BH,. % F:JR",, @ 8@H@D@< 4*,H D,R\, BD@*"&,P
BD@4>FB,8H4D@&": B@FH"&:,>>J` *D,&,F4>J 4 BD,*:@04: 2"$D"H\ ,, @$D"H>@ *:b D,":42"P44 >" DZ>8,.
A@8JB"H,:\ >, 2"b&4: @$ @H8"2, @H ^H@6 @L,DHZ 4 >, BD,*Xb&4: HD,$@&">4, @$ JV,D$, 4:4 2"<,>,

>,8@>*4P4@>>@6 *D,&,F4>Z. !B,::bP4@>>Z6 FJ* B@FH">@&4:, RH@ B@8JB"H,:\ H,< F"<Z< "8P,BH@&":
@L,DHJ & @H>@T,>44 BD,8D"V,>4b *,6FH&4b *@(@&@D" 8JB:4-BD@*"04. 3FN@*b 42 ^H@(@, "B,::bP4>>Z6
FJ* @H<,>4: D,T,>4, FJ*" B,D&@6 4>FH">P44 4 BD,8D"H4: *,:@ @ B:"H,0,.

),:@ 121: 7;7AG 1(1)("); 14(1); 19(1)
',D<">4b: Oberlandesgericht Frankfurt; 10 U 80/93
4 <"DH" 1994(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: OLG Report(OLGR), 1994, 85

S&,*F846 4FH,P @$D"H4:Fb 8 (,D<">F8@<J @H&,HR48J F BD@F\$@6 BD4F:"H\ ,<J @L,DHJ &

@H>@T,>44 FB,P4":\>ZN TJDJB@& @BD,*,:,>>@(@ 8"R,FH&". ?H&,HR48 BD@FH"&4: & B4F\<, P,>Z 4 FD@84
B@FH"&@8 4 @HBD"&4: ,(@ @$D"H>@. 1"H,< 4FH,P 2"8"2": 3 400>"2&">>ZN TJDJB@&, " H"80, 29042*,:46
*DJ(4N >"4<,>@&">46, @ 8@H@DZN D">\T, >, T:" D,R\. ?H&,HR48 B@*H&,D*4: B@:JR,>4, 2"8"2", @*>"8@
2"BD@F4: BD,*@B:"HJ 4:4 "88D,*4H4&. % F&@` @R,D,*\ 4FH,P B@BD@F4: BD4F:"H\ ,<J @D4,>H4D@&@R>Z6
FR,H-L"8HJDJ. ?H&,HR48 >"BD"&4: FR,H-L"8HJDJ, & 8@H@D@< $Z:4 B,D,R4F:,>Z 42*,:4b $@:,, >428@(@
8"R,FH&" F 4N F@@H&,HFH&J`V4<4 P,>"<4. 3FH,P FD"2J 0, @H8"2":Fb @H >4N 4 B@HD,$@&": B@FH"&84

42*,:46 "2"8"2">>@(@ 8"R,FH&"". ?H&,HR48 BD,*:@04: B@FH"&4H\ 42*,:4b $@:,, &ZF@8@(@ 8"R,FH&" B@
$@:,, &ZF@8@6 P,>,, @*>"8@ 4FH,P >"FH"4&": >" B@FH"&8, 42*,:46 $@:,, &ZF@8@(@ 8"R,FH&" B@ P,>,,
J8"2">>@6 & FR,H,-L"8HJD,.

EJ* JFH">@&4:, RH@ 7;7AG BD4<,>4<", B@F8@:\8J 8@<<,DR,F84, BD,*BD4bH4b @$,4N FH@D@>
>"N@*bHFb & (@FJ*"DFH&"N, b&:b`V4NFb JR"FH>48"<4 7;7AG (FH"H\b 1(1)(") 7;7AG). EJ* @H<,H4:,
RH@ & F@@H&,HFH&44 F@ FH"H\,6 19(1) 7;7AG @H&,H >" @L,DHJ, 8@H@D"b F@*,D04H JF:@&4b, >,
F@@H&,HFH&J`V4, ^H@6 @L,DH,, b&:b,HFb @H8:@>,>4,< @L,DHZ 4 BD,*FH"&:b,H F@$@6 &FHD,R>J` @L,DHJ.
3FN@*b 42 ^H@(@, B@F:,*>46 2"8"2 4FHP" BD,*FH"&:b,H F@$@6 >@&J` @L,DHJ. %<,FH, F H,< ^H" >@&"b

@L,DH" >, b&:b,HFb
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*@FH"H@R>@ @BD,*,:,>>@6 B@ F<ZF:J FH"H\4 14(1) 7;7AG, B@F8@:\8J P,>Z >" >,8@H@DZ, 42 2"8"2">>ZN
42*,:46 >, $Z:4 42&,FH>Z 4:4 @BD,*,:,>Z. %F:,*FH&4, ^H@(@ FJ* B@FH">@&4:, RH@ >@&"b @L,DH" >,
<@0,H BD4&,FH4 8 ^LL,8H4&>@<J 2"8:`R,>4` *@(@&@D", B@F8@:\8J @>" >, F@@H&,HFH&J,H B@:@0,>4b<
FH"H\4 14(1) 7;7AG.

),:@ 122: 7;7AG 1 (1); 3 (1)
',D<">4b: Oberlandesgericht Köln; 19 U 282/93
26 "&(JFH" 1994(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Recht der Internationalen Wirtschaft(RIW) 1994, 970

3FH,P & :4P, S&,6P"DF8@(@ 4>FH4HJH" B@ 4FF:,*@&">4` DZ>8" B@*(@H@&4: 4 &ZBJFH4: ">":42

8@>X`>8HJDZ DZ>8", 8@H@DZ6 $Z: 2"8"2"> @H&,HR48@< & :4P, (,D<">F8@6 8@<B">44. ?H&,HR48

@H8"2":Fb JB:"H4H\ P,>J, JH&,D0*"b, RH@ B@:JR,>>Z6 <"H,D4": >, F@@H&,HFH&@&": JF:@&4b<,
@$(@&@D,>>Z< FH@D@>"<4.

EJ* B@FH">@&4:, RH@ B@:@0,>4b 7;7AG >, BD4<,>4<Z, B@F8@:\8J *">>Z6 *@(@&@D >, b&:b,HFb
>4 *@(@&@D@< 8JB:4-BD@*"04 H@&"D@& (FH"H\b 1(1) 7;7AG), >4 *@(@&@D@< 42(@H@&:,>4b H@&"D@&

(FH"H\b 3(1) 7;7AG). ?H<,H4&, RH@ BD@*"0" H@&"D@& N"D"8H,D42J,HFb B,D,*"R,6 BD"&" F@$FH&,>>@FH4
>" H@H 4:4 4>@6 BD,*<,H, FJ* JFH">@&4:, RH@, N@Hb B@*(@H@&:,>>Z6 <"H,D4": 42:@0,> >" $J<"(,,
@F>@&>@6 2"*"R,6 FH@D@> b&:b,HFb >, B,D,*"R" ^H@6 $J<"(4, " B,D,*"R" BD"&" >" 4FB@:\2@&">4,
4>L@D<"P44, 42:@0,>>@6 >" ^H@6 $J<"(,. % ^H@6 F&b24 FJ* B@FH">@&4:, RH@ F@(:"T,>4, @ B@*(@H@&8,
<"H,D4":" F ">":42@< 8@>X`>8HJDZ DZ>8" >, b&:b,HFb F:JR",< BD@*"04 H@&"D" B@ F<ZF:J FH"H,6 1
4:4 3 7;7AG.

),:@ 123: 7;7AG 35 (2); 49
',D<">4b: Bundesgerichtshof; VIII ZR 159/94
8 <"DH" 1995(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Entscheidungen des Bundesgerichtshofs in Zivilsachen(BGHZ) 129, 75
7@<<,>H"D46 )"J>" & Neue Juristische Wochenschrift(NJW) 1996, 29; ;"(>JF" & Lindenmaier/Möhring,
Nachschlagewerk des Bundesgerichtshofs, CISG No. 2; A4:\HP" & Europäische Zeitschrift für Wirtschaftsrecht
(EuZW) 1995, 4504 S:,NHD4<" & Entscheidungen zum Wirtschaftsrecht(EwiR) Art 35 CISG 1/954 & Praxis
des Internationalen Privat- und Verfahrensrechts(IPRax) 1996, 12

%,DN@&>Z6 FJ* ',D<">44 B@*H&,D*4: D,T,>4, FJ*" &ZFT,6 4>FH">P44 KD">8LJDH"->"-;"6>,
(F<. *,:@ N@ 84AAG_). EJ* B@FH">@&4:, RH@ T&,6P"DF846 BD@*"&,P, 8@H@DZ6 B@FH"&4: (,D<">F8@<J
B@8JB"H,:` >@&@2,:">*F84N <4*46, & 8@H@DZN F@*,D0">4, 8"*<4b BD,&ZT":@ >@D<J,D,8@<,>*@&">>J`
<,*4P4>F84<4 @D(">"<4 ',D<">44, >, >"DJT4: JF:@&4b *@(@&@D". E@*,D0">4, 8"*<4b 8"8 H"8@&@(@,
B@ <>,>4` FJ*", >, b&:b,HFb >"DJT,>4,< JF:@&46 *@(@&@D", B@F8@:\8J <4*44 @FH"`HFb BD4(@*>Z<4
*:b JB@HD,$:,>4b & B4VJ. 7D@<, H@(@, %,DN@&>Z6 FJ* B@FH">@&4:, RH@ FH"H\b 35 (2)(") 4 (b) 7;7AG
>, @$b2Z&",H BD@*"&P" B@FH"&:bH\ H@&"DZ, 8@H@DZ, J*@&:,H&@Db`H &F,< 2"8@>@*"H,:\>Z< 4:4 *DJ(4<
(@FJ*"DFH&,>>Z< HD,$@&">4b<, *,6FH&J`V4< >" H,DD4H@D44 4<B@DH4DJ`V,(@ (@FJ*"DFH&", ,F:4 H@:\8@
">":@(4R>Z, B@:@0,>4b >, *,6FH&J`H >" H,DD4H@D44 ^8FB@DH4DJ`V,(@ (@FJ*"DFH&" 4:4 ,F:4

B@8JB"H,:\ J&,*@<4: BD@*"&P" @ H"84N HD,$@&">4bN, B@:"("bF\ >" ^8FB,DH>J` @F&,*@<:,>>@FH\

BD@*"&P", 4:4 ,F:4 BD@*"&,P $Z: @F&,*@<:,> @ *,6FH&J`V4N BD"&4:"N $:"(@*"Db @F@$Z<

@$FH@bH,:\FH&"<.

%,DN@&>Z6 FJ* B@FH">@&4: *":,,, RH@ @H&,HR48 JHD"H4: BD"&@ FFZ:"H\Fb >" >,F@@H&,HFH&4, H@&"D"
4 D"FH@D(>JH\ *@(@&@D B@ BD4R4>, >"DJT,>>@6 JB"8@&84, B@F8@:\8J @H&,HR48 BD@0*": F&ZT, <,FbP"
BD,0*,, R,< J&,*@<4H\ 4FHP" @ >,F@@H&,HFH&44 H@&"D", 4 H"84< @$D"2@< *,6FH&@&": B@F:, 4FH,R,>4b
D"2J<>@(@ FD@8", 8"8 H@(@ HD,$J,H FH"H\b 39 (1)7;7AG. A@ <>,>4` FJ*", & *">>@< F:JR", <,FbP B@F:,
B@FH"&84 H@&"D" $J*,H FR4H"H\Fb "$@:,, R,< *@FH"H@R>Z< FD@8@<", @*>"8@, @R,&4*>@, BD4,<:,<Z< &
8"R,FH&, "D"2J<>@(@ FD@8"" *:b P,:,6 J&,*@<:,>4b.
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),:@ 124: 7;7AG 72; 49
',D<">4b: Bundesgerichtshof; VIII ZR 18/94
15 L,&D":b 1995(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Recht der Internationalen Wirtschaft(RIW) 1995, 505
7@<<,>H"D46 S:,NHD4<" & Entscheidungen zum Wirtschaftsrecht(EwiR) Art. 49 CISG 1/95;S<4*H-7,FF,:b
& RIW 1996, 60; 4 ]>*,D:"6>" & Praxis des Internationalen Privat- und Verfahrensrechts(IPRax) 1996, 182

',D<">F846 4FH,P BD@*":T&,6P"DF8@<J @H&,HR48J FH">@8 B@ 42(@H@&:,>4` 8:`R,6,8@H@DZ6 $Z:
42(@H@&:,> (,D<">F8@6 HD,H\,6 FH@D@>@6. O,>" *@:0>" $Z:" $ZH\ JB:"R,>" HD,<b R"FHb<4. EH@D@>Z
*@(@&@D4:4F\, RH@ BD@*"&,P F@ND">4H BD"&@ F@$FH&,>>@FH4 >" <"T4>J *@ H,N B@D, B@8" >, $J*,H &>,F,>
HD,H46 B:"H,0. 32(@H@&4H,:\ FH">8" @H8"2":Fb B@FH"&4H\ FH">@8 4FHPJ. % @8Hb$D, 1991(@*"
42(@H@&4H,:\ B@FH"&4: FH">@8 >,B@FD,*FH&,>>@ @H&,HR48J. ?H&,HR48 @H8"2":Fb &ZB:"R4&"H\ *&,

@FH"&T4,Fb R"FH4 BD4R4H"`V,6Fb FJ<<Z 4FHPJ, 2"b&4&, RH@ 4FH,P >, $J*,H 4<,H\ BD"&@ >" B,D,*"RJ
BD"&" F@$FH&,>>@FH4 >" FH">@8, B@F8@:\8J 4FH,P >, <@0,H B@:JR4H\ ^HJ F@$FH&,>>@FH\ >,B@FD,*FH&,>>@
@H 42(@H@&4H,:b & F4:J BD,8D"V,>4b ,<J B@FH"&84.

EJ* B,D&@6 4>FH">P44 BD48"2": JB:"H4H\ P,>J B@8JB84, & H@ &D,<b 8"8 "B,::bP4@>>Z6 FJ* &Z>,F
D,T,>4, & B@:\2J @H&,HR48". 3FH,P B@*": >" "B,::bP4` & %,DN@&>Z6 FJ*.

%,DN@&>Z6 FJ* B@FH">@&4:, RH@ @H&,HR48 >, 4<,: BD"&@ D"FH@D("H\ *@(@&@D >" @F>@&">44 FH"H\4 72
7;7AG. ED@8, & H,R,>4, 8@H@D@(@ B@8JB"H,:\ <@( D"FH@D(>JH\ *@(@&@D >" @F>@&">44 FH"H\4 72
7;7AG, *@:0,> BD,*T,FH&@&"H\ *"H, 4FB@:>,>4b *@(@&@D". A@F:, H@(@, 8"8 *@(@&@D $Z: 4FB@:>,>
FH@D@>"<4, >4 @*>" 42 FH@D@> >, <@0,H D"FH@D(>JH\ *@(@&@D >" @F>@&">44 FH"H\4 727;7AG. ?H&,HR48
"8P,BH@&": FH">@8 & @8Hb$D, 1991(@*" 4 *@:0,> $Z: JB:"H4H\ B@F:,*>46 &2>@F & >@b$D, 1991(@*". %
^H@6 F&b24 @$, FH@D@>Z JFH">@&4:4 *"HJ 4FB@:>,>4b *@(@&@D" >" >@b$D\ 1991(@*". % D,2J:\H"H,

@H&,HR48 >, <@( $@:,, FFZ:"H\Fb >" FH"H\` 727;7AG & <"DH, 1992(@*".

?FH"&4& @H8DZHZ< &@BD@F & @H>@T,>44 H@(@, BD,*FH"&:b`H :4 F@$@6 *,6FH&4b 4FHP" @F>@&>Z<
>"DJT,>4,< *@(@&@D", FJ* B@FH">@&4:, RH@ & :`$@< F:JR", @H&,HR48 JHD"H4: BD"&@ >" D"FH@D0,>4,
*@(@&@D" >" @F>@&">44 FH"H\4 49 7;7AG, B@F8@:\8J @H&,HR48 2"b&4: @ D"FH@D0,>44 *@(@&@D" BbH\
<,FbP,& FBJFHb B@F:, H@(@, 8"8 @> $Z: J&,*@<:,> @ BD,8D"V,>44 B@FH"&84. ]H@H FD@8 >,:\2b

D"FF<"HD4&"H\ & 8"R,FH&, D"2J<>@(@ >" @F>@&">44 FH"H\4 49(b)7;7AG.

G"84< @$D"2@<, %,DN@&>Z6 FJ* @H<,>4: D,T,>4, "B,::bP4@>>@(@ FJ*", @FH"&4: & F4:, D,T,>4,
FJ*" B,D&@6 4>FH">P44 4 BD48"2": @H&,HR48J JB:"H4H\ P,>J B@8JB84.

),:@ 125: 7;7AG 6; 46; 48
',D<">4b: Oberlandesgericht Hamm; 11 U 1991/94
9 4`:b 1995(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: OLG Report(OLGR), 1995, 169-170

3FH,P & :4P, 4H":\b>F8@(@ 42(@H@&4H,:b *&,D,6 4 @8@> 2"8:`R4: F (,D<">F84< @H&,HR48@<

*@(@&@D >" BD@*"0J ,<J 19 @8@>>ZN $:@8@&. ?8>" $Z:4 B@FH"&:,>Z 4 JFH">@&:,>Z @H&,HR48@<.
=,8@H@DZ, 42 B@FH"&:,>>ZN @8@> @8"2":4F\ *,L,8H>Z<4. 3FH,P F@(:"F4:Fb 2"<,>4H\ *,L,8H>Z, @8>"
>@&Z<4, 8@H@DZ, &B@F:,*FH&44 $Z:4 JFH">@&:,>Z @H&,HR48@<.

?H&,HR48 J*,D0": R"FH\ &ZB:"R4&",<@6 FJ<<Z 4 2"b&4:, RH@ @FH"&T"bFb FJ<<" *@:0>" $ZH\
2"FR4H">" & FR,H B@8DZH4b D"FN@*@&, B@>,F,>>ZN @H&,HR48@< & F&b24 F 2"<,>@6 *,L,8H>ZN @8@>, &
D"<8"N ,(@ &FHD,R>@(@ 4F8".

EJ* JFH">@&4:, RH@ 7;7AG BD4<,>4<" 8 *">>@<J *@(@&@DJ, 2"b&4&, RH@ bF>"b FFZ:8" >"
(D"0*">F8@, 2"8@>@*"H,:\FH&@ & ',D<">44, F*,:">>"b FH@D@>"<4 & N@*, FJ*,$>@(@ D"2$4D"H,:\FH&",
D"&>@F4:\>" `D4*4R,F84 *,6FH&4H,:\>@<J &Z$@DJ BD"&", @*>"8@ >, 4F8:`R",H BD4<,>,>4, 7;7AG,
B@F8@:\8J 7@>&,>P4b b&:b,HFb FJV,FH&,>>@6 F@FH"&>@6 R"FH\` 2"8@>@*"H,:\FH&" ',D<">44 (FH"H\b 6
7;7AG).
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% F&b24 F H,<, RH@ 7;7AG >, F@*,D04H B@:@0,>46 @ &2"4<>@< 2"R,H, HD,$@&">46, FJ*
B@FH">@&4:, RH@ ^H@H &@BD@F *@:0,> $ZH\ D,T,> & F@@H&,HFH&44 F (,D<">F84< 2"8@>@*"H,:\FH&@<,
&Z$D">>Z< FH@D@>"<4 & 8"R,FH&, D,(:"<,>H4DJ`V,(@ BD"&". % F@@H&,HFH&44 F@ FH"H\,6 387
'D"0*">F8@(@ 8@*,8F" ',D<">44 &2"4<>Z6 2"R,H HD,$@&">46 BD,*B@:"(",H >":4R4, &FHD,R>@(@ 4F8".
?*>"8@ >":4R4, &FHD,R>@(@ 4F8" @H&,HR48" *@:0>@ &>@&\ @BD,*,:bH\Fb >" @F>@&">44 B@:@0,>46

7;7AG. 3 N@Hb & 7;7AG >, F@*,D04HFb >48"8@(@ FB,P4":\>@(@ B@:@0,>4b, 8"F"`V,(@Fb
&@2<,V,>4b D"FN@*@& & F&b24 F 2"<,>@6 H@&"D", 8@(*" BD@*"&,P B@FH"&4: *,L,8H>Z6 H@&"D, FJ*
4FH@:8@&": FH"H\` 48(1)7;7AG & H@< F<ZF:,, RH@ BD@*"&,P @$b2"> >,FH4 F@@H&,HFH&J`V4, D"FN@*Z.

7D@<, H@(@, N@Hb BD,*,:\>Z6 FD@8 BD4<,>4<@(@ (,D<">F8@(@ 2"8@>@*"H,:\FH&" BD4<,>4H,:\>@
8 @(D">4R,>4b< 4FH,8, FJ* @H<,H4:, RH@ &FHD,R>Z6 4F8 @H&,HR48" >, D,(:"<,>H4DJ,HFb &D,<,>,<,
B@F8@:\8J FH"H\b 478 'D"0*">F8@(@ 8@*,8F" ',D<">44 B@2&@:b,H @FJV,FH&:bH\ 2"R,H &2"4<>ZN

HD,$@&">46 *"0, B@F:, 4FH,R,>4b BD,*,:\>@(@ FD@8", ,F:4 B@8JB"H,:\ F&@,&D,<,>>@ J&,*@<4: @$
@$>"DJ0,>>ZN *,L,8H"N & H@&"D,, 8"8 ^H@ 4 4<,:@ <,FH@ & *">>@< F:JR",. 3FN@*b 42 ^H@(@, FJ* ^H@H
4F8 @H8:@>4:.

),:@ 126: 7;7AG 1(1)("); 3(2)
%,>(D4b: '@D@*F8@6 FJ* #J*"B,TH"
19 <"DH" 1996(@*"
A@*:4>>Z6 H,8FH >" &,>(,DF8@< b2Z8,

=, @BJ$:48@&">@

)@(@&@D <,0*J &,>(,DF84< 4FHP@< 4T&,6P"DF84< @H&,HR48@< BD,*JF<"HD4&": BD@*"0J BD4$@D@&

@H&,HR48@< 4FHPJ. )@(@&@D@< H"80, BD,*JF<"HD4&":@F\, RH@ @H&,HR48 $J*,H ^8F8:`24&>Z<

D"FBD@FHD">4H,:,< ^H4N BD4$@D@& & %,>(D44.

%@BD@F 2"8:`R":Fb & H@<, BD4<,>4<" :4 7;7AG H"80, 8 R"FH4 *@(@&@D", 8"F"`V,6Fb
^8F8:`24&>@(@ D"FBD@FHD">,>4b H@&"D". #Z:@ BD4>bH@ D,T,>4,, RH@ 7;7AG >, 4<,,H BD4<,>,>4b 8
F@(:"T,>4b< @$ ^8F8:`24&>@< D"FBD@FHD">,>44 H@&"D@&.

II. )+9!, E%a1!==Y+ E G3A?%Y; 1!7?=?; _=E3GC!9 ?# !C#3GC!/+ (G1!)

),:@ 127: G1! 16
%,DN@&>Z6 FJ* #,D<J*F84N ?FHD@&@& (Meerabux J.)
Skandia International Insurance Company and Mercantile & General Reinsurance Company
4 *DJ(4, 8@<B">44

21 b>&"Db 1994(@*"
A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,

=, @BJ$:48@&">@

(C,2`<, B@*(@H@&:,>@ )0,LLD4 ]:84>F@>@<)

C,R\ 4*,H @ FJ*,$>@< D"2$4D"H,:\FH&, & %,DN@&>@< FJ*, #,D<J*F84N ?FHD@&@& B@ 4F8J "E8">*4b
4>H,D>^T>: 4>TJD">F 8@<B">4" 4 *DJ(4N FHD"N@&ZN 8@<B">46 ("E8">*4b 4 *DJ(4,") F P,:\`

&@FBD,BbHFH&@&"H\ *,6FH&4b< FHD"N@&@6 8@<B">44 "!:\-!<">" 4>TJD">F ^>* D,4>TJD">F 8@<B">4
:4<4H,*" ("!:\-!<">"") B@ &@2$J0*,>4` FJ*,$>@(@ D"2$4D"H,:\FH&" BD@H4& "E8">*44 4 *DJ(4N" &
7J&,6H,.

"E8">*4b 4 *DJ(4," b&:b`HFb B,D,FHD"N@&V48@< 8@<B">44 "!:\-!<">"", F@2*">>@6 >" @F>@&">44
2"8@>@& #,D<J*F84N ?FHD@&@&, B@ @H>@T,>4` 8 >,*&404<@6 4 *&404<@6 F@$FH&,>>@FH4, >"N@*bV,6Fb
& 7J&,6H, 4 BD4>"*:,0"V,6 8@<B">44 "!:\(">4< 4>*"FHD4F" ("!:\(">4<") 4 F&b2">>Z< F >,6

8@<B">4b<. "!:\(">4<" $Z: BD4R4>,> FJV,FH&,>>Z6 <"H,D4":\>Z6 JV,D$ & 7J&,6H, & B,D4@* 4
>,B@FD,*FH&,>>@ B@F:, &H@D0,>4b 3D"8" & 7J&,6H & "&(JFH, 1990(@*". EB@D &@2>48 B@ B@&@*J H@(@, RH@
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JV,D$, B@>,F,>>Z6 "!:\(">4<", >, &@2<,V",HFb & F4:J @(@&@D84 @$ 42XbH44 &@,>>ZN D4F8@&,
F@*,D0"V,6Fb & F@(:"T,>4bN @ B,D,FHD"N@&">44 <,0*J "!:\-!<">"" 4 "E8">*4b 4 *DJ(4,".

"!:\-!<">"" $Z: BD,*Xb&:,> 4F8 F@ FH@D@>Z "!:\(">4<" & 7J&,6H,, 8 8@H@D@<J BD4F@,*4>4:4F\
"E8">*4b 4 *DJ(4," & 8"R,FH&, HD,H\4N FH@D@>. "E8">*4b 4 *DJ(4," 2"b&4:4 @ H@<, RH@ FJ* 7J&,6H" >,
4<,,H >"* >4<4 `D4F*48P44, B@F8@:\8J & F@(:"T,>4bN @ B,D,FHD"N@&">44 F "!:\-!<">""
BD,*JF<@HD,>Z B@:@0,>4b @$ "D$4HD"0,. % H@ 0, &D,<b "E8">*4b 4 *DJ(4," >"BD"&4:4 J&,*@<:,>4,
@$ "D$4HD"0, "!:\-!<">"" 4 @$D"H4:4F\ & %,DN@&>Z6 FJ* #,D<J*F84N ?FHD@&@& F P,:\`

&@FBD,BbHFH&@&"H\ *,6FH&4b< 8@<B">44 "!:\-!<">"" B@ &@2$J0*,>4` FJ*,$>@(@ D"2$4D"H,:\FH&" BD@H4&
>4N & 7J&,6H, >" H@< @F>@&">44, RH@ FJV,FH&J,H F@(:"T,>4, @$ JD,(J:4D@&">44 4N FB@D@& >" @F>@&">44
"D$4HD"0" "& <,FH, >"N@0*,>4b @H&,HR48"" (H.,. & #,D<J*F84N ?FHD@&"N).

"!:\-!<">"" @FB"D4&":", & R"FH>@FH4, >":4R4, "D$4HD"0>@6 @(@&@D84 & @*>@< 42 F@(:"T,>46 @
B,D,FHD"N@&">44. "!:\-!<">"" JH&,D0*":", RH@ & F@@H&,HFH&44 F@ FH"H\,6 7(2) G1! *:b &8:`R,>4b &
*DJ(@6 *@8J<,>H "D$4HD"0>@6 @(@&@D84 BJH,< FFZ:84, FFZ:8" *@:0>" $ZH\ H"8@&", RH@$Z JB@<b>JH"b
@(@&@D8" F*,:":"F\ R"FH\` *@(@&@D". "!:\-!<">"" JH&,D0*":", RH@ FFZ:8" >" FHD"N@&@, B@8DZH4,
"F@(:"F>@ BD4:@0,>>@6 L@D<J:4D@&8," BD@FH@ &8:`R":" @B4F">4, D4F8@&, 8@H@DZ, 2"HD"(4&"`H
JF:@&4b B,D,FHD"N@&">4b, >@ 8@H@D"b >, <@(:" &8:`R"H\ FHD"N@&@6 B@:4F & P,:@< 4 $Z:" >,*@FH"H@R>"
*:b H@(@, RH@$Z &8:`R"H\ "D$4HD"0>J` @(@&@D8J, F@*,D0"VJ`Fb & *DJ(@< *@8J<,>H,.

%,DN@&>Z6 FJ* B@FH">@&4:, RH@ 4<,`V4,Fb *">>Z, F&4*,H,:\FH&J`H @ H@<, RH@ "D$4HD"0>@,
F@(:"T,>4, 4<,:@ <,FH@ 4 J*@&:,H&@Db:@ HD,$@&">4b< FH"H\4 7(1) G1! 4 FH"H\4 II(2) 7@>&,>P44 @
BD42>">44 4 BD4&,*,>44 & 4FB@:>,>4, 4>@FHD">>ZN "D$4HD"0>ZN D,T,>46 (=\`-5@D8, 1958(@*).
%,DN@&>Z6 FJ*, F@F:"&T4F\ >" B@*(@H@&4H,:\>J` D"$@HJ B@ G1!, BD42>":, RH@ *@(@&@D>Z, *@8J<,>HZ
>, *@:0>Z @$b2"H,:\>@ F@*,D0"H\ R,H8J` FFZ:8J >" "D$4HD"0>J` @(@&@D8J, 4 RH@ & F@@H&,HFH&44 F@
FH"H\,6 7 G1! *@FH"H@R>@ &8:`R4H\ L@D<J:4D@&8J @$V,(@ N"D"8H,D". %<,FH, F H,< %,DN@&>Z6 FJ*

@H<,H4:, RH@ & :`$@< F:JR", &@BD@F >":4R4b, *,6FH&,>>@FH4 4 FL,DZ BD4<,>,>4b F@(:"T,>4b @$

"D$4HD"0, *@:0,> D,T"H\Fb BD,0*, &F,(@ "D$4HD"0>Z< FJ*@< >" @F>@&">44 FH"H\4 16(3)G1!. % ^H@6
F&b24 %,DN@&>Z6 FJ* &Z>,F B@FH">@&:,>4, @ BD4@FH">@&:,>44 *,6FH&46 8@<B">44 "!:\-!<">"" & F&b24
F &@2$J0*,>4,< ,` 4F8" & FJ*, & @H>@T,>44 "E8">*44 4 *DJ(4N" & 7J&,6H,.

),:@ 128: G1! 8(1)
'@>8@>(: !B,::bP4@>>Z6 FJ* (Nazareth V.P., Bokhary and Liu J.J.A.)
24 >@b$Db 1995(@*"
Tai Hing Cotton Mill Limited v. Glencore Grain Rotterdam B.V. and another
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: [1996] 1 Hong Kong Cases(HKC) 363

(C,2`<, B@*(@H@&:,>@ R:,>@< 7@D@:,&F8@(@ FJ*" =4:@< 7"B:">@<)

7@<B">4b "':,>8@D" F@(:"F4:"F\ BD@*"H\ 8@<B">44 "G"6-N4>" 1 000 H N:@B8"-FZDP" B@ P,>, E3K
'@>8@>(. )@(@&@D BD,*JF<"HD4&": "D$4HD"0>@, D"2$4D"H,:\FH&@ & 94&,DBJ:, & F@@H&,HFH&44 F

BD"&4:"<4 94&,DBJ:\F8@6 "FF@P4"P44 N:@B8": *@(@&@D F@*,D0": @(@&@D8J, & F@@H&,HFH&44 F 8@H@D@6
D,T,>4b "D$4HD"0>@(@ FJ*" *@:0>Z :,0"H\ & @F>@&, BD"&" :`$@6 42 FH@D@> @$D"V"H\Fb & FJ* &

@H>@T,>44 :`$@(@ "D$4HD"0>@(@ FB@D" ("@(@&@D8" B@ *,:J E8@HH" BD@H4& ]6&,D4").

%@2>48 FB@D 4 FJ*\b & FJ<<"D>@< B@Db*8, &Z>,F D,T,>4, & B@:\2J 8@>8D,H>@(@ 4FB@:>,>4b

*@(@&@D" 8JB:4-BD@*"04 4 @H8:@>4: 2"b&:,>4, 8@<B">44 "':,>8@D" @ BD4@FH">@&:,>44 ^H@(@

4FB@:>,>4b >" @F>@&">44 FH"H\4 8(1) G1!.

!B,::bP4@>>Z6 FJ* D"FF<@HD,: &@BD@F @ H@<, FJV,FH&@&":4 :4 @F>@&">4b *:b @H8:@>,>4b 4F8"
@ BD4@FH">@&:,>44 @FJV,FH&:,>4b *@(@&@D" >" @F>@&">44 FH"H\4 8(1) G1!, >,F<@HDb >" >":4R4,
F@(:"T,>4b @$ "D$4HD"0,. =" @F>@&">44 Guandong Agriculture v. Conagra International(*,:@ N@ 41AAG_)
4 Zhan Jian E&T Dev. Area Service Head Co. v. An Hau(*,:@ N@ 61 AAG_) !B,::bP4@>>Z6 FJ*

B@FH">@&4:, RH@ & F@@H&,HFH&44 F@ FH"H\,6 8(1) G1! "FJ* >, 2">4<",HFb D"2$4D"H,:\FH&@< B@ &@BD@FJ
@ H@<, &BD"&, :4 @H&,HR48 @FB"D4&"H\ 4F8". !B,::bP4@>>Z6 FJ* B@FH">@&4: *":,,, RH@ ",F:4 4F8 BD@H4&
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>,(@ &@2$J0*",HFb H"84< @$D"2@<, RH@ ^H@ FH">@&4HFb BD,*<,H@< F@(:"T,>4b @$ "D$4HD"0, 4 RH@ @>
>, B@*H&,D0*",H 4F8, H@ H@(*" &@2>48",H FB@D B@ F<ZF:J *">>@6 FH"H\4".

!B,::bP4@>>Z6 FJ* @H<,>4: D,T,>4,, BD4>bH@, & FJ<<"D>@< B@Db*8,, 4 &Z>,F D,T,>4, @
BD4@FH">@&:,>44 4FB@:>,>4b *@(@&@D" >" @F>@&">44 FH"H\4 8(1) G1!.

),:@ 129: G1! 8(1)
'@>8@>(: %ZF@846 FJ* '@>8@>(" (Leonard J.)
19 "BD,:b 1996(@*"
Nassetti Ettore S.p.a. v. Lawton Development Limited
A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,

=, @BJ$:48@&">@

(C,2`<, B@*(@H@&:,>@ E,8D,H"D4"H@<)

3FH,P & :4P, 4H":\b>F8@6 8@<B">44 BD@*": @H&,HR48J & :4P, 8@<B">44 42 '@>8@>("

H,N>@:@(4R,F8J` :4>4` B@ BD@42&@*FH&J (D">4H>@6 B:4H84 *:b B@FH"&84 & 74H"6. )@(@&@D

BD,*JF<"HD4&": "D$4HD"0>@, D"2$4D"H,:\FH&@ & EH@8(@:\<, B@* ^(4*@6 ;,0*J>"D@*>@6 H@D(@&@6

B":"HZ S&,P44 & EH@8(@:\<,.

%@2>48:4 FB@DZ, 4 4FH,P @$D"H4:Fb & FJ* FJ<<"D>@(@ BD@42&@*FH&" F 4F8@< @ &ZB:"H, @H&,HR48@<
@FH":\>@6 FJ<<Z, BD,*JF<@HD,>>@6 *@(@&@D@<. ?H&,HR48 FH": *@$4&"H\Fb R,D,2 FJ* B@FH">@&:,>4b @
H@<, RH@$Z &F, *":\>,6T4, FJ*,$>Z, BD@P,*JDZ B@ ^H@<J *,:J $Z:4 BD4@FH">@&:,>Z >" @F>@&">44
FH"H\4 8(1) G1!.

E@ FFZ:8@6 >" Tai Hing Cotton Mill Ltd. v. Glencore Grain Rotterdam B.V. and another(),:@ 128AAG_)
FJ* B@FH">@&4:, RH@ >" @F>@&">44 FH"H\4 8(1) G1! "FJ* >, 2">4<",HFb D"2$4D"H,:\FH&@< B@ &@BD@FJ @
H@<, &BD"&, :4 @H&,HR48 @FB"D4&"H\ B@*">>Z6 4F8". EJ* B@FH">@&4: H"80,, RH@ "&@BD@F 2"8:`R",HFb
& H@<, 4<,,H :4 <,FH@ FB@D <,0*J FH@D@>"<4 & @$ZR>@< B@>4<">44 ^H@(@ F:@&"", 4 RH@ 4<,,H <,FH@
FB@D, ",F:4 H@:\8@ >, B@FHJB4:@ >,*&J<ZF:,>>@, BD42>">4, @H&,HFH&,>>@FH4 4 FBD"&,*:4&@FH4 P,>Z".

EJ* JFH">@&4:, RH@ @$b2"H,:\FH&@ FJ*" F@FH@4H & H@<, RH@$Z >"BD"&4H\ FH@D@>Z >" "D$4HD"0>@,
D"2$4D"H,:\FH&@ 4 F@@H&,HFH&,>>@ BD48"2": BD4@FH">@&4H\ FJ*,$>Z, BD@P,*JDZ.

III. )?A?9=3G+9[=!a 3=K?C;!O3a

),:" 90-101

C,2`<, *,: AAG_ @BJ$:48@&">@ >" LD">PJ2F8@< b2Z8,: Révue de droit des affaires internationales,
1995, 8, 1008.

),:" 93 4 94

7@<<,>H"D46 B@*(@H@&:,> %,>,P4">@: Rivista dell’Arbitrato, 1995, 3, 537.

),:@ 106

7@<<,>H"D46 B@*(@H@&:,> ;"(>JF@<: Praxis del Internationalen Privat- und Verfahrensrecht (IPRAX),
1996, 2, 145.

* * *


