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="FH@bV46 F$@D>48 D,2`<, *,: BD,*FH"&:b,H F@$@6 R"FH\ F4FH,<Z F$@D" 4 D"FBD@FHD">,>4b

4>L@D<"P44 @ FJ*,$>ZN 4 "D$4HD"0>ZN D,T,>4bN, @F>@&">>ZN >" 8@>&,>P4bN 4 H4B@&ZN 2"8@>"N,
D"2D"$@H">>ZN 7@<4FF4,6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ BD"&J <,0*J>"D@*>@6 H@D(@&:4

(_=E3GC!9). 3>L@D<"P4b @$ @F@$,>>@FHbN ^H@6 F4FH,<Z 4 ,, 4FB@:\2@&">44 F@*,D04HFb &

CJ8@&@*FH&, *:b B@:\2@&"H,:,6 (A/CN.9/SER.C/GUIDE/1).

+F:4 >, J8"2">@ 4>@,, D,2`<, *,: $Z:4 B@*(@H@&:,>Z >"P4@>":\>Z<4 8@DD,FB@>*,>H"<4,
>"2>"R,>>Z<4 4N BD"&4H,:\FH&"<4. E:,*J,H @H<,H4H\, RH@ >4 >"P4@>":\>Z, 8@DD,FB@>*,>HZ, >4 8"84,-
:4$@ *DJ(4, :4P", BDb<@ 4:4 8@F&,>>@ JR"FH&J`V4, & LJ>8P4@>4D@&">44 F4FH,<Z, >, >,FJH

@H&,HFH&,>>@FH4 2" :`$Z, @T4$84 4:4 JBJV,>4b 4:4 *DJ(4, >,H@R>@FH4.

!&H@DF8@, BD"&@ 2"V4V,>@ 2"8@>@< © ?D(">42"P4b ?$X,*4>,>>ZN ="P46, 1995(@*
32*">@ & !&FHD44

%F, BD"&" BD4>"*:,0"H "&H@DJ. 1"b&84 >" BD,*@FH"&:,>4, BD"&" >" &@FBD@42&,*,>4, *">>@(@ *@8J<,>H" 4:4
,(@ R"FH,6 F:,*J,H >"BD"&:bH\ B@ "*D,FJ: Secretary, United Nations Publications Board, United Nations Headquarters, New
York, N.Y. 10071, United States of America.AD"&4H,:\FH&" 4 BD"&4H,:\FH&,>>Z, JRD,0*,>4b <@(JH &@FBD@42&@*4H\
>"FH@bV46 *@8J<,>H 4:4 ,(@ R"FH4 $,2 B@:JR,>4b D"2D,T,>4b, @*>"8@ 4< BD,*:"(",HFb J&,*@<:bH\ @ H"8@<

&@FBD@42&,*,>44 ?D(">42"P4` ?$X,*4>,>>ZN ="P46.
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I. )+9!, E%a1!==Y+ E 7?=%+=O3+5 ?C'!=31!O33 ?#W+)3=+==YM =!O35
? 7IA9+-AC?)!/+ (7;7AG)

),:@ 102: 7;7AG 75(1); 79(1); 100(2)
;,0*J>"D@*>"b H@D(@&"b B":"H", ;,0*J>"D@*>Z6 "D$4HD"0>Z6 FJ*
!D$4HD"0>@, D,T,>4,, &Z>,F,>>@, & 1989(@*J, *,:@ 6281
%Z*,D084 @BJ$:48@&">Z >" LD">PJ2F8@< b2Z8,: Journal de Droit International, 1114;4 >" ">(:46F8@<
b2Z8,: Yearbook of Commercial Arbitration, XV, 1990, 834 Collection of ICC Arbitral Awards, Vol. II, 394

(C,2`<, B@*(@H@&:,>@ E. A48"D*@<, ;,0*J>"D@*>Z6 "D$4HD"0>Z6 FJ* ;GA)

EH@D@>Z, ,(4B,HF8"b 4 `(@F:"&F8"b 8@<B">44, 2"8:`R4:4 *@(@&@D @ 8JB:,-BD@*"0, @BD,*,:,>>@(@
8@:4R,FH&" FH":4 >" JF:@&4bN K?#. % F@@H&,HFH&44 F ^H4< *@(@&@D@< B@8JB"H,:\ 2"b&4:, RH@ @> 0,:",H
&@FB@:\2@&"H\Fb BD"&@< >" 2"8JB8J *@B@:>4H,:\>@(@ 8@:4R,FH&" FH":4 B@ P,>, 4 >" JF:@&4bN, J8"2">>ZN
& *@(@&@D,. EB@D &@2>48 42-2" @H8"2" BD@*"&P" B@FH"&4H\ *@B@:>4H,:\>@, 8@:4R,FH&@ FH":4 B@
*@(@&@D>@6 P,>,, B@F8@:\8J DZ>@R>"b P,>" B@&ZF4:"F\, 4 & D,2J:\H"H, ^H@(@ B@8JB"H,:\ $Z: &Z>J0*,>
BD4@$D,FH4 H@&"D 42 *DJ(@(@ 4FH@R>48" B@ $@:,, &ZF@8@6 P,>,.

EJ* FR,:, RH@ & F@@H&,HFH&44 F@ FH"H\,6 100(2) 7;7AG 7@>&,>P4b b&:b,HFb >,BD4<,>4<@6,
B@F8@:\8J *@(@&@D $Z: 2"8:`R,> *@ <@<,>H" &FHJB:,>4b 7@>&,>P44 & F4:J & F@@H&,HFH&J`V4N FHD">"N

(&8:`R"b KD">P4`, <,FH@ "D$4HD"0>@(@ D"2$4D"H,:\FH&"), *"0, >,F<@HDb >" H@, RH@ ^H4 FHD">Z
b&:b:4F\ JR"FH>4P"<4 7@>&,>P44 & <@<,>H &Z>,F,>4b "D$4HD"0>@(@ D,T,>4b. AD4<,>4& >@D<Z

R"FH>@(@ <,0*J>"D@*>@(@ BD"&" F@@H&,HFH&J`V4N FHD">, " H"80, FH"H\` 3.1 '""(F8@6 8@>&,>P44 @H
15 4`>b 1955(@*" @ BD"&,, BD4<,>4<@< & @H>@T,>44 <,0*J>"D@*>@6 8JB:4-BD@*"04 H@&"D@&,
JR"FH>4P,6 8@H@D@6 b&:b,HFb KD">P4b, FJ* B@FH">@&4:, RH@ BD4<,>4<Z< BD"&@< b&:b,HFb BD"&@

_(@F:"&44, 8"8 BD"&@ <,FH", & 8@H@D@< >"N@*bHFb @F>@&>Z, 8@<<,DR,F84, BD,*BD4bH4b BD@*"&P" 4 (*,
BD@4FN@*4:@ 4FB@:>,>4, *@(@&@D".

EJ* F@B@FH"&4: BD"&@_(@F:"&44 F@ FH"H\,6 74.1+*4>@@$D"2>@(@ 2"8@>" @ <,0*J>"D@*>@6 8JB:,-
BD@*"0, H@&"D@& (_93E) 4 F@ FH"H\,6 79(1) 7;7AG 4 FR,:, RH@, @H8"2"&T4F\ B@FH"&4H\

*@B@:>4H,:\>Z6 H@&"D B@ *@(@&@D>@6 P,>,, BD@*"&,P >"DJT4: JF:@&4b *@(@&@D". EJ* 2"8:`R4:, RH@
BD@*"&,P <@0,H $ZH\ @F&@$@0*,> @H @$b2"H,:\FH&" B@FH"&4H\ H@&"D B@ *@(@&@D>@6 P,>, :4T\ & H@<

F:JR",, ,F:4 *@(@&@D F@*,D04H B@:@0,>4, @ 8@DD,8H4D@&8, P,>Z, 4:4 0, & F:JR", HV,H>@FH4 *@(@&@D",
R,(@ >, $Z:@ & *">>@< F:JR",, B@F8@:\8J B@&ZT,>4, DZ>@R>@6 P,>Z L"8H4R,F84 >, $Z:@ &>,2"B>Z<
4:4 FJV,FH&,>>Z< 4:4 >,BD,*&4*,>>Z<.

):b @BD,*,:,>4b FJ<<Z &@2<,V,>4b, BD4R4H"`V,6Fb B@8JB"H,:`, FJ* F@B@FH"&4: &>JHD,>>,,
BD"&@ _(@F:"&44 F@ FH"H\b<4 75 7;7AG 4 85 _93E 4 2"8:`R4:, RH@ B@8JB"H,:` *@:0>" $ZH\

&ZB:"R,>" D"2>4P" <,0*J *@(@&@D>@6 P,>@6 4 P,>@6, L"8H4R,F84 JB:"R,>>@6 *:b B@:JR,>4b H@&"D" 42
*DJ(@(@ 4FH@R>48".

),:@ 103: 7;7AG 1(1)(b); 35; 36; 78; 84
;,0*J>"D@*>"b H@D(@&"b B":"H", ;,0*J>"D@*>Z6 "D$4HD"0>Z6 FJ*
!D$4HD"0>@, D,T,>4,, &Z>,F,>>@, & 1993(@*J, *,:@ 6653
%Z*,D084 @BJ$:48@&">Z >" LD">PJ2F8@< b2Z8,: Journal de Droit International, 1993, 1041

!&H@DF8@, BD"&@ 2"V4V,>@ 2"8@>@< © ?D(">42"P4b ?$X,*4>,>>ZN ="P46, 1995(@*
32*">@ & !&FHD44

%F, BD"&" BD4>"*:,0"H "&H@DJ. 1"b&84 >" BD,*@FH"&:,>4, BD"&" >" &@FBD@42&,*,>4, *">>@(@ *@8J<,>H" 4:4
,(@ R"FH,6 F:,*J,H >"BD"&:bH\ B@ "*D,FJ: Secretary, United Nations Publications Board, United Nations Headquarters, New
York, N.Y. 10071, United States of America.AD"&4H,:\FH&" 4 BD"&4H,:\FH&,>>Z, JRD,0*,>4b <@(JH &@FBD@42&@*4H\
>"FH@bV46 *@8J<,>H 4:4 ,(@ R"FH4 $,2 B@:JR,>4b D"2D,T,>4b, @*>"8@ 4< BD,*:"(",HFb J&,*@<:bH\ @ H"8@<

&@FBD@42&,*,>44 ?D(">42"P4` ?$X,*4>,>>ZN ="P46.
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(C,2`<, B@*(@H@&:,>@ E. A48"D*@<, ;,0*J>"D@*>Z6 "D$4HD"0>Z6 FJ* ;GA)

EH@D@>Z 2"8:`R4:4 *@(@&@D @ 8JB:,-BD@*"0, H@&"D@&. A@8JB"H,:\ @FB@D4: F@@H&,HFH&4, H@&"D"
*@(@&@D>Z< FB,P4L48"P4b<.

!D$4HD"0>Z6 FJ* BD4<,>4: 7;7AG >" F:,*J`V4N @F>@&">4bN: FH@D@>Z &Z$D":4 LD">PJ2F8@,
BD"&@ & 8"R,FH&, BD4<,>4<@(@ BD"&", 4 7@>&,>P4b J0, &FHJB4:" & F4:J &@ KD">P44 & <@<,>H

2"8:`R,>4b *@(@&@D"; *@(@&@D $Z: F&b2"> F <,0*J>"D@*>@6 H@D(@&:,6, B@F8@:\8J ,(@ 4FB@:>,>4,
BD,*B@:"(":@ B,D,*&40,>4, H@&"D@& 4 @FJV,FH&:,>4, B:"H,0,6 R,D,2 (D">4PZ; 4 F@@H&,HFH&J`V4,

H@&"DZ B@B"*":4 & FL,DJ BD4<,>,>4b 7;7AG. EJ* @H<,H4: H"80,, RH@ BD,*BD4bH4b B@8JB"H,:b
D"FB@:@0,>Z & E4D44, 8@H@D"b b&:b:"F\ JR"FH>4P,6 7@>&,>P44 & <@<,>H 2"8:`R,>4b *@(@&@D", 4 RH@
BD,*BD4bH4b BD@*"&P" $Z:4 D"FB@:@0,>Z & ',D<">44, 8@H@D"b FH":" JR"FH>4P,6 7@>&,>P44 B@F:,
2"8:`R,>4b *@(@&@D".

EJ* D"FF<@HD,: &@BD@F @ H@<, >" 8"8J` 42 FH@D@> &@2:"(",HFb $D,<b @$@F>@&">4b @HFJHFH&4b

F@@H&,HFH&4b - &@BD@F, 8@H@DZ6 >, D"FF<"HD4&",HFb & 7;7AG, 4 FR,:, RH@ & F@@H&,HFH&44 F@ FH"H\,6 1315
'D"0*">F8@(@ 8@*,8F" KD">P44 4 @$V4<4 BD4>P4B"<4 <,0*J>"D@*>@6 H@D(@&:4 *@8"2Z&"H\ @HFJHFH&4,

F@@H&,HFH&4b *@:0>" FH@D@>", FFZ:"`V"bFb >" ^H@.

EJ* FR,:, RH@ >,8@H@DZ, H@&"DZ *,6FH&4H,:\>@ >, F@@H&,HFH&@&":4 JF:@&4b< *@(@&@D" 4

B@FH">@&4:, RH@ B@8JB"H,:` *@:0>Z $ZH\ &@2<,V,>Z FJ<<Z, JB:"R,>>Z, 2" ^H4 H@&"DZ. A@F8@:\8J
BD@*"&,P, 8"8 BD,*FH"&:b:@F\, BD@b&:b: (@H@&>@FH\ 8 F@HDJ*>4R,FH&J & <@<,>H &@2>48>@&,>4b

HDJ*>@FH,6, FJ* BD,*:@04: BD@*"&PJ B@ F@$FH&,>>@<J JF<@HD,>4` :4$@ &Z&,2H4 >,F@@H&,HFH&J`V4,

JF:@&4b< H@&"DZ 2" F@$FH&,>>Z6 FR,H, :4$@ @H8"2"H\Fb @H >4N >" <,FH,.

EJ* BD4>b: D,T,>4, & B@:\2J B@8JB"H,:b, N@Hb $Z:@ @H<,R,>@, RH@ & FH"H\, 847;7AG R,H8@ >,
J8"2Z&",HFb, *@:0>Z :4 &ZB:"R4&"H\Fb BD@P,>HZ, ,F:4 >, $Z:@ B@:JR,>@ F@@H&,HFH&J`V,6 BD@F\$Z,
F JR,H@< H@(@ L"8H", RH@ FH"H\b 1153-1'D"0*">F8@(@ 8@*,8F" KD">P44 BD,*B4FZ&",H &ZB:"HJ BD@P,>H@&
& :`$@< F:JR",. A@F8@:\8J & 7;7AG >, J8"2Z&",HFb, 8"84< @$D"2@< *@:0>" @BD,*,:bH\Fb BD4<,>4<"b
FH"&8" BD@P,>H", FJ* BD4<,>4: HJ FH"&8J, 8@H@D"b @$ZR>@ 4FB@:\2J,HFb *:b JD,(J:4D@&">4b

,&D@*@::"D@&ZN B:"H,0,6 <,0*J JR"FH>48"<4 <,0*J>"D@*>@6 H@D(@&:4, H.,. 9@>*@>F8J`

<,0$">8@&F8J` FH"&8J (93#?C) *:b *,B@24H@& FD@8@< >" @*4> (@*.

),:@ 104: 7;7AG 1(1)(b); 7(2); 54; 61(1)("); 61(2); 62; 63(1); 64(2); 69; 77; 78; 79; 85-88
;,0*J>"D@*>"b H@D(@&"b B":"H", ;,0*J>"D@*>Z6 "D$4HD"0>Z6 FJ*
!D$4HD"0>@, D,T,>4,, @BJ$:48@&">>@, & 1993(@*J, *,:@ 7197
%Z*,D084 @BJ$:48@&">Z >" LD">PJ2F8@< b2Z8,: Journal de Droit International, 1993, 1028

(C,2`<, B@*(@H@&:,>@ E. A48"D*@<, ;,0*J>"D@*>Z6 "D$4HD"0>Z6 FJ* ;GA)

EB@D 8"F":Fb >,@FJV,FH&:,>4b $@:("DF84< B@8JB"H,:,< B:"H,0" "&FHD46F8@<J BD@*"&PJ & H,R,>4,

FD@8", F@(:"F@&">>@(@ & *@(@&@D, 8JB:4-BD@*"04.

!D$4HD"0>Z6 FJ* FR,:, RH@, N@Hb FH@D@>Z >, J8"2":4 >48"8@(@ BD4<,>4<@(@ BD"&", & F@@H&,HFH&44
F >@D<"<4 R"FH>@(@ <,0*J>"D@*>@(@ BD"&" !&FHD44 4 #@:("D44, *@:0>@ BD4<,>bH\Fb BD"&@ !&FHD44.
%&4*J H@(@ L"8H", RH@ 7;7AG &8:`R,>" & BD"&@&J` F4FH,<J !&FHD44, FJ* B@FH">@&4: BD4<,>bH\
7;7AG & F@@H&,HFH&44 F@ FH"H\,6 1(1)(b)7@>&,>P44. EJ* @H<,H4: H"80,, RH@, B@F8@:\8J & F@@H&,HFH&44
F >@D<"<4 R"FH>@(@ <,0*J>"D@*>@(@ BD"&" *@:0>@ BD4<,>bH\Fb BD"&@ !&FHD44, (*, D"FB@:@0,>Z
8@<<,DR,F84, BD,*BD4bH4b BD@*"&P", H@H L"8H, RH@ #@:("D4b, (*, D"FB@:@0,>Z 8@<<,DR,F84,

BD,*BD4bH4b B@8JB"H,:b, >, b&:b:"F\ JR"FH>4P,6 7@>&,>P44 & <@<,>H 2"8:`R,>4b *@(@&@D", >, 4<,,H
FJV,FH&,>>@(@ 2>"R,>4b.

EJ* FR,:, RH@ B@8JB"H,:\ *@BJFH4: >"DJT,>4, *@(@&@D", B@F8@:\8J @> >, @H8DZ: $,2@H2Z&>Z6 4
*,:4<Z6 "88D,*4H4&, BD,*JF<@HD,>>Z6 *@(@&@D@<, >,F<@HDb >" >":4R4, *@B@:>4H,:\>@(@ FD@8",
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BD,*@FH"&:,>>@(@ B@8JB"H,:,< (FH"H\4 54, 624 63(1)7;7AG). EJ* FR,: H"80,, RH@ BD@*"&,P 4<,: BD"&@
HD,$@&"H\ 4FB@:>,>4b (FH"H\b 64 7;7AG), >, JHD"R4&"b BD4 ^H@< BD"&" HD,$@&"H\ 8@<B,>F"P44,
B@F8@:\8J & *">>@< F:JR", >, &@2>48":@ @$FH@bH,:\FH& >,BD,@*@:4<@6 F4:Z (FH"H\4 61(1)("), 61(2)4 79
7;7AG). EJ*, BD4<,>4& BD"&@ !&FHD44 & F@@H&,HFH&44 F@ FH"H\,6 7(2) 7;7AG, B@FH">@&4:, RH@
@FJV,FH&:,>4, B@8JB"H,:,< BD"&" HD,$@&"H\ 8@<B,>F"P44 >, BD@H4&@D,R4H THD"L>@6 @(@&@D8,,
BD,*JF<@HD,>>@6 & *@(@&@D,.

EJ* B@FH">@&4: H"80,, RH@ BD@*"&,P 4<,,H BD"&@ >" B@:JR,>4, BD@P,>H@& F BD4R4H"`V,6Fb
FJ<<Z (FH"H\b 78 7;7AG). A@F8@:\8J & 7@>&,>P44 >, J8"2">" F@@H&,HFH&J`V"b BD@P,>H>"b FH"&8",
FJ* @BD,*,:4: BD@P,>H>J` FH"&8J & F@@H&,HFH&44 F <"H,D4":\>Z< BD"&@<, BD4<,>4<Z< 8

&2"4<@@H>@T,>4b< <,0*J 8D,*4H@D"<4 4 *@:0>48"<4 (FH"H\b 7(2)). EJ* B@FH">@&4:, RH@

F@@H&,HFH&J`V"b BD@P,>H>"b FH"&8" <@0,H $ZH\ &ZT, JFH">@&:,>>@6 2"8@>@< FH"&84 BD@P,>H",
B@F8@:\8J BD"&@ >" B@:JR,>4, BD@P,>H@& & F@@H&,HFH&44 F@ FH"H\,6 78 7;7AG >, 2"&4F4H @H 8"8@(@-
:4$@ HD,$@&">4b @ &@2<,V,>44 JV,D$" & F@@H&,HFH&44 F@ FH"H\,6 74 7;7AG. % *">>@< 8@>8D,H>@<
F:JR", FJ* FR,:, RH@ BD@*"&,P *,6FH&@&": >" @F>@&, 8D,*4H", 2" 8@H@DZ6 @> *@:0,> JB:"H4H\ BD@P,>H>J`
FH"&8J & D"2<,D, 12 BD@P,>H@&, 4 BD4<,>4: 4<,>>@ ^HJ BD@P,>H>J` FH"&8J, B@F8@:\8J BD@*"&,P $Z: $Z
&Z>J0*,> B@:JR4H\ 8D,*4H *:b &@FB@:>,>4b FD,*FH&, 8@H@DZ, @HFJHFH&@&":4 &F:,*FH&4, >,JB:"HZ
B@8JB"H,:,<.

),:@ 105: 7;7AG 3(1) 4 (2)
!&FHD4b: %,DN@&>Z6 FJ*; 8 ?b 509/93
27 @8Hb$Db 1994(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Zeitschrift für Rechtsvergleichung, 1995, 159

!&FHD46F8"b 8@<B">4b 2"8JB4:" B"DH4` V,H@8 4 <,H,:@8 & $Z&T,6 _(@F:"&44. % F@@H&,HFH&44
F *@(@&@D@< "&FHD46F8"b 8@<B">4b *@:0>" $Z:" @$,FB,R4H\ `(@F:"&F8@6 8@<B">44 <"H,D4":Z *:b

BD@42&@*FH&" 2"8"2">>@(@ H@&"D".

EJ* FR,:, RH@ 7@>&,>P4b >,BD4<,>4<", B@F8@:\8J FH@D@>", 2"8"2"&T"b H@&"DZ, B@FH"&4:"
2>"R4H,:\>J` R"FH\ >,@$N@*4<ZN <"H,D4":@& *:b BD@42&@*FH&" ^H4N H@&"D@& (FH"H\b 3(1) 7;7AG) 4
@$b2"H,:\FH&" FH@D@>Z, B@FH"&:b`V,6 H@&"D, 2"8:`R":4F\ & @F>@&>@< & &ZB@:>,>44 D"$@HZ 4 &

BD,*@FH"&:,>44 JF:J( (FH"H\b 3(2)7;7AG).

),:@ 106: 7;7AG 1(1)("); 14; 8(2)4 (3); 55; 57(1)
!&FHD4b: %,DN@&>Z6 FJ*; 2 ?b 547/93
10 >@b$Db 1994(@*"
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Zeitschrift für Rechtsvergleichung, 1995, 79

!&FHD46F846 B@8JB"H,:\ 2"8"2": 8DJB>J` B"DH4` T8JD@8 T4>T4::Z FD,*>,(@ 4:4 $@:,,

&ZF@8@(@ 8"R,FH&" B@ P,>, @H 35 *@ 65 <"D@8 KC' 2" THJ8J. =,<,P846 BD@*"&,P B@FH"&4: 249T8JD@8.

!&FHD46F846 B@8JB"H,:\, >, @H8DZ&"b 2"B"8@&">>Z6 H@&"D, B,D,BD@*": ,(@ 4H":\b>F8@<J *4:,DJ
B@ H@6 0, P,>,. 3H":\b>F846 *4:,D &@2&D"H4: 13T8JD@8, 2"b&4&, RH@ @>4 $@:,, >428@(@ 8"R,FH&" B@
FD"&>,>4` F F@(:"F@&">>Z<. !&FHD46F846 B@8JB"H,:\ @HBD"&4: >,<,P8@<J BD@*"&PJ @B4F\ F J8"2">4,<
&@2&D"V,>>ZN T8JD@8 4 @H8"2":Fb JB:"H4H\ 4N P,>J, 2"b&4&, RH@ @> B,D,BD@*": ^H4 T8JD84 @H 4<,>4
>,<,P8@(@ BD@*"&P", *,6FH&Jb & 8"R,FH&, B@FD,*>48".

EJ* B,D&@6 4>FH">P44 B@FH">@&4:, RH@ "&FHD46F846 B@8JB"H,:\ *@:0,> JB:"H4H\ P,>J

&@2&D"V,>>ZN T8JD@8, B@F8@:\8J ^H4 T8JD84 F@@H&,HFH&@&":4 JF:@&4b< *@(@&@D". IFH">@&4&, RH@
T8JD84 FD,*>,(@ 8"R,FH&" D,":42J`HFb >" DZ>8, B@ P,>, *@ 60 <"D@8 KC', FJ* FR,:, RH@ P,>" & 50 <"D@8
KC' b&:b,HFb &B@:>, D"2J<>@6.
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!B,::bP4@>>Z6 FJ* B@*H&,D*4: ^H@ D,T,>4,. ?> FR,:, RH@ 7;7AG b&:b,HFb BD4<,>4<@6,
B@F8@:\8J 8@<<,DR,F84, BD,*BD4bH4b FH@D@> D"FB@:@0,>Z & (@FJ*"DFH&"N, b&:b`V4NFb JR"FH>48"<4
7@>&,>P44, 4 BD,*<,H FB@D" B@B"*",H & FL,DJ BD4<,>,>4b 7@>&,>P44. !B,::bP4@>>Z6 FJ* FR,: *":,,,
RH@ >" @F>@&, 2"8"2", & 8@H@D@< *@FH"H@R>@ R,H8@ @BD,*,:b:@F\ 8"8 8@:4R,FH&@, H"8 4 8"R,FH&@ H@&"D",
$Z: 2"8:`R,> `D4*4R,F84 *,6FH&4H,:\>Z6 *@(@&@D.

!B,::bP4@>>Z6 FJ* FR,: *":,,, RH@ *@(@&@D,>>@FH\ & @H>@T,>44 *4"B"2@>" P,> (@H 35*@ 65 <"D@8
KC') >, BD,BbHFH&J,H 2"8:`R,>4` *@(@&@D" `D4*4R,F84 *,6FH&4H,:\>Z< @$D"2@<, B@F8@:\8J &
F@@H&,HFH&44 F@ FH"H\,6 55 7@>&,>P44, ,F:4 & *@(@&@D, BDb<@ 4:4 8@F&,>>@ >, JFH">"&:4&",HFb P,>",
FR4H",HFb, RH@ FH@D@>Z *@(@&@D4:4F\ @$ @$ZR>@6 DZ>@R>@6 P,>,. !B,::bP4@>>Z6 FJ* @H<,H4:, RH@
P,>" & D"2<,D, 50 <"D@8 KC' 2" T8JD8J, 8@H@D"b $Z:" JFH">@&:,>" FJ*@< B,D&@6 4>FH">P44 >" @F>@&,
DZ>@R>@6 P,>Z, >, @FB"D4&":"F\ FH@D@>"<4. QH@ 8"F",HFb &":`HZ B:"H,0", H@ FJ* FR,:, RH@ B:"H,0
BD4R4H",HFb & <"D8"N KC', B@F8@:\8J B:"H,0 *@:0,> $ZH\ @FJV,FH&:,> & <,FH, >"N@0*,>4b

8@<<,DR,F8@(@ BD,*BD4bH4b >,<,P8@(@ BD@*"&P" (FH"H\b 577;7AG).

%,DN@&>Z6 FJ* B@*H&,D*4: D,T,>4, "B,::bP4@>>@(@ FJ*". ?> FR,:, RH@ 7@>&,>P4b b&:b,HFb
BD4<,>4<@6, B@F8@:\8J D,R\ 4*,H @ *@(@&@D, <,0*J>"D@*>@6 8JB:4-BD@*"04 H@&"D@& B@ F<ZF:J
FH"H\4 1(1)(")7;7AG. ?> FR,: H"80,, RH@ 2"8"2 $Z: *@FH"H@R>@ @BD,*,:,>>Z< 4 B@^H@<J &B@:>, <@0,H
D"FF<"HD4&"H\Fb & 8"R,FH&, @L,DHZ & F@@H&,HFH&44 F@ FH"H\,6 14 7;7AG, B@F8@:\8J @> <@(

D"FF<"HD4&"H\Fb 8"8 H"8@&@6 D"2J<>Z< :4P@< BD4 H"84N 0, @$FH@bH,:\FH&"N, & 8"84N *,6FH&@&":
BD@*"&,P (FH"H\b 8(2) 4 (3) 7;7AG). AD4 JFH">@&:,>44 H@(@, RH@ 2"8"2 b&:b:Fb *@FH"H@R>@

@BD,*,:,>>Z<,%,DN@&>Z6 FJ* BD4>b: &@ &>4<">4, B@&,*,>4, "&FHD46F8@(@ B@8JB"H,:b,8@H@DZ6 BD4>b:
*@FH"&:,>>Z6 H@&"D 4 B,D,BD@*": ,(@, >, @FB"D4&"b P,>Z, 8"R,FH&" 4:4 8@:4R,FH&". #Z:@, & R"FH>@FH4,
F@RH,>@, RH@ P,>" b&:b,HFb *@FH"H@R>@ @BD,*,:,>>@6 4 B@^H@<J BD4<,>,>4, FH"H\4 55 7;7AG >,
b&:b,HFb >,@$N@*4<Z<. QH@ 8"F",HFb <,FH" B:"H,0", H@ %,DN@&>Z6 FJ* FR,:, RH@ H"84< <,FH@< *@:0>@
$ZH\ <,FH@ >"N@0*,>4b 8@<<,DR,F8@(@ BD,*BD4bH4b BD@*"&P", B@F8@:\8J H@&"D $Z: @HBD"&:,> B@RH@6
4 >48"8@6 HD,H\,6 FH@D@>Z *:b B@:JR,>4b B:"H,0" & !&FHD44 @H 4<,>4 >,<,P8@(@ BD@*"&P" >"2>"R,>@

>, $Z:@.

),:@ 107: 7;7AG 35; 49
!&FHD4b: !B,::bP4@>>Z6 FJ*, 3>>F$DJ8; 4 R 161/94
1 4`:b 1994(@*"
=, BJ$:48@&":@F\

3FH,P, *"HF846 ^8FB@DH,D P&,H@&, BD@*": >,F8@:\8@ B"DH46 F"*@&ZN P&,H@& "&FHD46F8@<J

@H&,HR48J, 8@H@DZ6 @H8"2":Fb JB:"H4H\ P,>J >,8@H@DZN 42 >4N, 2"b&4&, RH@ BD@*"&,P >"DJT4: JF:@&4b
("D">H44 4:4 *@BJFH4: FJV,FH&,>>@, >"DJT,>4, *@(@&@D", B@F8@:\8J P&,HZ >, P&,:4 & H,R,>4, &F,(@
:,H".

EJ* B,D&@6 4>FH">P44 @H8:@>4: 2"b&:,>4, B@8JB"H,:b >" H@< @F>@&">44, RH@ @> >, F<@( *@8"2"H\,
RH@ BD@*"&,P ("D">H4D@&":, RH@ P&,HZ $J*JH P&,FH4 & H,R,>4, &F,(@ :,H" 4:4 RH@ BD@*"&,P *@BJFH4:
FJV,FH&,>>Z, >"DJT,>4b *@(@&@D", B@F8@:\8J P&,HZ >, F@@H&,HFH&@&":4 *@(@&@D>Z< FB,P4L48"P4b<
(FH"H\4 36 4 49(1)(") 7;7AG). EJ* *":,, B@FH">@&4:, RH@, *"0, ,F:4 B@8JB"H,:\ F<@( $Z *@8"2"H\, RH@
H@&"D >, F@@H&,HFH&J,H FB,P4L48"P4b<, @> H,< >, <,>,, JHD"H4: $Z BD"&@ >" D"FH@D0,>4, *@(@&@D",
B@F8@:\8J @> >, *": BD@*"&PJ 42&,V,>4, & D"2J<>Z6 FD@8 B@F:, @$>"DJ0,>4b *,L,8H" (FH"H\b 39(1)
7;7AG; 8@H@D"b, B@ <>,>4` FJ*", ">":@(4R>" FH"H\, 377G@D(@&@(@ 8@*,8F" !&FHD44). EJ* 2"8:`R4:,
RH@ *&" <,FbP" B@F:, *@FH"&84 H@&"D" b&:b`HFb D"2J<>Z< FD@8@<, & H,R,>4, 8@H@D@(@ B@8JB"H,:\
*@:0,> $Z: @$>"DJ04H\ 4 L"8H4R,F84 @$>"DJ04: >,F@@H&,HFH&4, H@&"D".

!B,::bP4@>>Z6 FJ* B@*H&,D*4: D,T,>4, FJ*" B,D&@6 4>FH">P44 >" H@< @F>@&">44,RH@ B@8JB"H,:\
>, F<@( *@8"2"H\, RH@ BD@*"&,P >"DJT4: JF:@&4b ("D">H44 4:4 *@BJFH4: FJV,FH&,>>@, >"DJT,>4,
*@(@&@D", B@FH"&4& P&,HZ, >, F@@H&,HFH&J`V4, *@(@&@D>Z< FB,P4L48"P4b< (FH"H\4 25, 35 4 49(1)(")
7;7AG).
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II. )+9!, E%a1!==Y+ E G3A?%Y; 1!7?=?; _=E3GC!9 ?# !C#3GC!/+ (G1!)

),:@ 108: G1! 1(3)(b)(ii); 8(1)
'@>8@>(: High Court of Hong Kong (Leonard J.)
4 <"b 1995(@*"
D. Heung & Associates, Architects & Engineers v. Pacific Enterprises (Holdings) Company Limited
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

(C,2`<, B@*(@H@&:,>@ =. 7"B:">@<, 7.!.)

3FH,P, (@>8@>(F8"b 8@<B">4b, >"2>"R,>>"b @H&,HR48@<, H"80, (@>8@>(F8@6 8@<B">4,6,
"DN4H,8H@D@< B@ &F,< "FB,8H"< BD@,8H4D@&">4b @$X,8H" >" @FHD@&, )J>T">\*"@, 74H"6, BD,*Xb&4: 4F8
F HD,$@&">4,< &ZB:"H4H\ F@(:"F@&">>Z6 BD@L,FF4@>":\>Z6 (@>@D"D, BD4R4H"`V46Fb F @H&,HR48".
?H&,HR48 @$D"H4:Fb F N@*"H"6FH&@< @ BD4@FH">@&:,>44 FJ*,$>@(@ D"2$4D"H,:\FH&" >" @F>@&">44 FH"H\4 8
G1! 4 @ B,D,*"R, FB@D" & "D$4HD"0, B@F8@:\8J 4N F@(:"T,>4, F@*,D0":@ "D$4HD"0>J` @(@&@D8J.

%@BD@F F@FH@b: & H@<, 4<,:@ :4 <,FH@ "<,0*J>"D@*>@, "D$4HD"0>@, F@(:"T,>4," B@ F<ZF:J
FH"H\4 1(3)(b)(ii), >,F<@HDb >" H@H L"8H, RH@ @$, FH@D@>Z b&:b:4F\ (@>8@>(F84<4 8@<B">4b<4 4 RH@
*@(@&@D R"FH4R>@ B@*:,0": 4FB@:>,>4` & '@>8@>(,. EJ* FR,:, RH@ BD,*<,H FB@D" >"4$@:,, H,F>@ F&b2">
F @$X,8H@< >" @FHD@&, )J>T">\*"@,74H"6, 4 RH@ @$b2">>@FH4 @H&,HR48" & 2>"R4H,:\>@6 FH,B,>4 F&b2">Z
F@ &F,<4 "FB,8H"<4 BD@,8H4D@&">4b 4 >"*2@D" 2" N@*@< @FJV,FH&:,>4b BD@,8H". ?H<,H4&, RH@
FH"H\b 8(1) G1! 4<,,H 4<B,D"H4&>Z6 N"D"8H,D, FJ* BD4@FH">@&4: FJ*,$>@, D"2$4D"H,:\FH&@, B@F8@:\8J
>4 @*>" 42 FH@D@> >, 2"b&4:", RH@ "D$4HD"0>@, F@(:"T,>4, >,*,6FH&4H,:\>@, JHD"H4:@ F4:J 4:4 >,
<@0,H $ZH\ 4FB@:>,>@, 4 F JR,H@< H@(@ L"8H", RH@ HD,$@&">4, 4FHP" @FB"D4&",HFb @H&,HR48@<.

),:@ 109: G1! 11(3)("); 11(5)
'@>8@>(: Court of Appeal (Litton, V.P., Liu, J.A. and Keith, J.)
7 4`:b 1995(@*"
Private Company "Triple V" Inc. v. Star (Universal) Co. Ltd. and Sky Jade Enterprises Group Ltd.
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

(C,2`<, B@*(@H@&:,>@ F,8D,H"D4"H@<)

]H@ *,:@ F&b2">@ F B@*"R,6 "B,::bP44 >" D,T,>4, B@ *,:J 101, B@ 8@H@D@<J FJ* >"2>"R4:
,*4>@:4R>@(@ "D$4HD" & F@@H&,HFH&44 F@ FH"H\,6 11(3)(") G1!.

"Private Company"2"b&4:", RH@ "B,::bP4@>>Z6 FJ* >, @$:"*",H `D4F*48P4,6 *:b D"FF<@HD,>4b
*">>@6 "B,::bP44, B@F8@:\8J D,T,>4, FJ*" B,D&@6 4>FH">P44 8"F":@F\ &@BD@F", 8@H@DZ6 @N&"HZ&",HFb
FH"H\,6 11(3)4, F@@H&,HFH&,>>@, >, B@*:,04H >48"8@<J @$0":@&">4` (11(5)G1!). !B,::bP4@>>Z6 FJ*
@FH"&4: $,2 B@F:,*FH&46 ^H@ 2"b&:,>4,, 2"8:`R4&, RH@ FH"H\b 11(3) BD4<,>b,HFb & @H>@T,>44 *,:, B@
8@H@DZ< >,FB@F@$>@FH\ *@(@&@D4H\Fb @ >"2>"R,>44 "D$4HD" @$JF:@&:,>" >,FB@F@$>@FH\` FH@D@>

*@(@&@D4H\Fb @ BD@P,*JD, >"2>"R,>4b "D$4HD", " >, @ H@<, F:,*J,H :4 &@@$V, BD@&@*4H\ "D$4HD"0>@,
D"2$4D"H,:\FH&@, 4:4 0, @$ JR"FH44 8"8@6-:4$@ 8@>8D,H>@6 FH@D@>Z & "D$4HD"0>@< D"2$4D"H,:\FH&,,
8"8 ^H@ $Z:@ & *">>@< *,:,.

"Sky" 2"b&4:", RH@ FJ* B,D&@6 4>FH">P44 *@BJFH4: @T4$8J, B@F8@:\8J <,0*J "Private Company"4
"Star" >, FJV,FH&@&":@ *@(@&@D" @ BD@&,*,>44 "D$4HD"0>@(@ D"2$4D"H,:\FH&" &&4*J H@(@ L"8H", RH@ 4N
B,D&Z6 *@(@&@D $Z: D"FH@D(>JH, " 4N &H@D@6 *@(@&@D b&:b:Fb >,*,6FH&4H,:\>Z<. !B,::bP4@>>Z6 FJ*
2"8:`R4:, RH@ FJ* B,D&@6 4>FH">P44 >, <@( HV"H,:\>@ 42JR4H\ ^H4 2"b&:,>4b $,2 JV,D$" *:b

8@<B,H,>P44 "D$4HD" 4 B@FHJB4: &B@:>, @$@F>@&">>@, FL@D<J:4D@&"& <>,>4, prima facie@H>@F4H,:\>@
>":4R4b F@(:"T,>4b @ BD@&,*,>44 "D$4HD"0>@(@ D"2$4D"H,:\FH&", " 4<,>>@ 2"b&4&, RH@ >, FJV,FH&J,H
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"@8@>R"H,:\>@(@" *@8"2"H,:\FH&" & @H>@T,>44 H@(@, "RH@ F@(:"T,>4, @ BD@&,*,>44 "D$4HD"0>@(@
D"2$4D"H,:\FH&" $Z:@ ">>J:4D@&">@".

"Sky" 2"b&4:", RH@ >, FJV,FH&J,H >48"84N *@8"2"H,:\FH& & @H>@T,>44 H@(@, RH@ ^H" 8@<B">4b
b&:b:"F\ FH@D@>@6 *@(@&@D" <,0*J "Private Company"4 "Star". !B,::bP4@>>Z6 FJ* @H<,H4:, RH@ FJ*
B,D&@6 4>FH">P44 FR,:, RH@ "Star" B@*B4F":" *@(@&@D 8"8 2" F,$b, H"8 4 & 8"R,FH&, B@FD,*>48" "Sky";
4 RH@ FJV,FH&J,H @BD,*,:,>>@, *@8"2"H,:\FH&@ H@(@, RH@ "Sky" *@:0>" b&:bH\Fb FH@D@>@6 *:b P,:,6
"@$,FB,R,>4b 4FB@:>,>4b @$b2"H,:\FH&" & F@@H&,HFH&44 F *@(@&@D@<, N@Hb *@8"2"H,:\FH&" & @H>@T,>44
B@FD,*>4R,FH&" $Z:4 F@RH,>Z &,F\<" >,J$,*4H,:\>Z<4. A@ ^H@<J &@BD@FJ "B,::bP4@>>Z6 FJ* H"80,
B@*H&,D*4: D,T,>4, FJ*" B,D&@6 4>FH">P44, 2"8:`R4&, RH@ 42JR,>4, FJV,FH&" FB@D" @H>@F4HFb >, 8
8@<B,H,>P44 FJ*", " 8 8@<B,H,>P44 "D$4HD".

),:@ 110: G1! 11(3)(b)
E4>("BJD: Chairman, Singapore International Arbitration Centre (SIAC) (Tan Boon Teik, SC)
4 @8Hb$Db 1995(@*"; SIAC arb. no. 21 of 1995
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

EB@D &@2>48 <,0*J FH@D@>"<4 *@(@&@D" @ F@@DJ0,>44 4 ^8FB:J"H"P44 F,H4 (@FH4>4P & 3>*@>,244,
8@H@DZ6 F@*,D0": "D$4HD"0>J` @(@&@D8J. % J&,*@<:,>44 @$ "D$4HD"0>@< D"2$4D"H,:\FH&, 4FHP" &
8"R,FH&, @H&,HR48@& $Z:4 JB@<b>JHZ @*>" FH@D@>", 8@H@D"b B@*B4F":" *@(@&@D, 4 R,HZD, *DJ(4,
FH@D@>Z, 8@H@DZ, >, B@*B4FZ&":4 *@(@&@D", @*>"8@ JR"FH&@&":4 & B,D,(@&@D"N F 4FHP@< @H>@F4H,:\>@
JF:@&46 *@(@&@D". 3FH,P @$D"H4:Fb & SIAC *:b >"2>"R,>4b "D$4HD" & F@@H&,HFH&44 F@ FH"H\,6 11(3)(b)
G1!.

3FH,P 2"b&4:, RH@ BbH\ @H&,HR48@&, JB@<b>JHZN & J&,*@<:,>44 @$ "D$4HD"0>@< D"2$4D"H,:\FH&,,
b&:b:4F\ FH@D@>"<4 *@(@&@D", B@F8@:\8J &F, @>4 b&:b:4F\ 8@<B">4b<4, BD4>"*:,0"V4<4 8 @*>@6
(DJBB,, 4 >,42$,0>@ b&:b:4F\ JR"FH>48"<4 *">>@(@ BD,*BD4bH4b & 8"R,FH&, "L4:4":@&", BD4R,< &F, 42
>4N JR"FH&@&":4 & B,D,(@&@D"N @H>@F4H,:\>@ JF:@&46 *@(@&@D". 3FH,P *":,, 2"b&4:, RH@ >" *">>@< ^H"B,
@H&,HR48"< >,@$N@*4<@ :4T\ BD,*FH"&4H\ F@@H&,HFH&J`V4, *@8"2"H,:\FH&".

EJ* 2"8:`R4:, RH@ &@BD@F @ BD4&:,R,>44 FH@D@> & 8"R,FH, F@4FHP@& B@:>@FH\` @H>@F4HFb 8

8@<B,H,>P44 "D$4HD" & F@@H&,HFH&44 F@ FH"H\,6 16 G1! 4 RH@, N@Hb 4FHPJ >,@$N@*4<@ $Z:@ :4T\
BD,*FH"&4H\ F@@H&,HFH&J`V4, *@8"2"H,:\FH&" & @H>@T,>44 H@(@, RH@ &F, ^H4 BbH\ 8@<B">46 b&:b`HFb
FH@D@>"<4 *@(@&@D", 4FH,P >, BD,*FH"&4: H"84N *@8"2"H,:\FH&. A@^H@<J FJ* >"2>"R4: "D$4HD" :4T\ *:b
BD@&,*,>4b D"2$4D"H,:\FH&" <,0*J 4FHP@< 4 @H&,HR48@<, 8@H@DZ6 B@*B4F": *@(@&@D.

),:@ 111: G1! 1(1); 8(1)
7">"*": Alberta Court of Queen’s Bench (Murray J.)
12 "&(JFH" 1994(@*"
Borowski v. Heinrich Fiedler Perforiertechnik GmbH
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: (1994) 158 Alberta Reports, 213; 4 [1994] 10 Western Weekly Reports,
623

3FH,P, b&:b&T46Fb D"$@H>48@< @H&,HR48", B@*": 4F8 F HD,$@&">4,< &@2<,FH4H\ JV,D$ & F&b24 F
B@*"R,6 J&,*@<:,>4b @ BD,8D"V,>44 HDJ*@&@(@ *@(@&@D", " H"80, JV,D$", F&b2">>@(@ F JHD"H@6
2"D"$@H8" 4 B@F@$46. ?H&,HR48 @$D"H4:Fb F N@*"H"6FH&@< @ BD4@FH">@&:,>44 FJ*,$>@(@ D"2$4D"H,:\FH&"
4 B,D,*"R, FB@D" & "D$4HD"0, B@F8@:\8J HDJ*@&@6 *@(@&@D F@*,D0": "D$4HD"0>J` @(@&@D8J.

EJ* FR,:, RH@ & @H>@T,>44 HD,$@&">4b @ &ZB:"H, 2"D"$@H>@6 B:"HZ 4 B@F@$46 2" BD@T:Z,

B,D4@*Z >, FJV,FH&J,H FB@D>ZN &@BD@F@&, 8@H@DZ, >,@$N@*4<@ B,D,*"&"H\ & "D$4HD"0, B@F8@:\8J
@H&,HR48 BD42>":, RH@ @> 4<,,H 2"*@:0,>>@FH\ B,D,* 4FHP@< B@ 2"D"$@H>@6 B:"H, 4 B@F@$4b< 2"
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BD@T:Z, B,D4@*Z. % @H>@T,>44 JV,D$", F&b2">>@(@ F J&,*@<:,>4,< @ BD,8D"V,>44 *@(@&@D", FJ* FR,:,
RH@ ^H@H FB@D @N&"HZ&",HFb "D$4HD"0>@6 @(@&@D8@6, BD4@FH">@&4: FJ*,$>@, D"2$4D"H,:\FH&@ 4 B,D,*":
^H@H &@BD@F & "D$4HD"0.

A@ &@BD@FJ @ H@<, <@0>@ :4 BD4<,>bH\ 2"8@> @ <,0*J>"D@*>@< 8@<<,DR,F8@< "D$4HD"0,

(1;7!), 8@H@DZ< G1! &&@*4:Fb & *,6FH&4,, & @H>@T,>44 FB@D", &@2>48"`V,(@ 42 HDJ*@&@(@ *@(@&@D",
FJ* 2"8:`R4:, RH@ & D,2J:\H"H, H"8@(@ *@(@&@D" &@2>48"`H @H>@T,>4b <,0*J >">4<"H,:,< 4 F:J0"V4<,
" >, 8@<<,DR,F84, @H>@T,>4b H"8@(@ N"D"8H,D", 8@H@DZ, @N&"HZ&"`HFb 1;7! (D"2*,: 4(2) 1;7!,
8@H@DZ6 F@@H&,HFH&J,H FH"H\, 1(1) G1!).

),:@ 112: G1! 8(1)
7">"*": Alberta Court of Queen’s Bench and Alberta Court of Appeal
13 4`>b 1994(@*" 4 4 @8Hb$Db 1994(@*"
Kvaerner Enviropower Inc. v. Tanar Industries Ltd.
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: 157 Alberta Reports, 363; 4 [1994] 9 Western Weekly Reports, 228

7@<B">4b "Kvaerner",&ZFHJB"&T"b B@*Db*R48@<, @$D"H4:"F\ F N@*"H"6FH&@< @ BD4@FH">@&:,>44
FJ*,$>@(@ D"2$4D"H,:\FH&", &@2$J0*,>>@(@ 8@<B">4,6 "Tanar", &ZFHJB"&T,6 FJ$B@*Db*R48@<, 4 @

B,D,*"R, FB@D" <,0*J >4<4 4 HD,H\,6 FH@D@>@6, 8@H@D"b $Z:" @$b2">" JB:"H4H\ B@ ("D">H44

&ZB@:>,>4b *@(@&@D", &Z*">>@6 & B@:\2J "Tanar",& "D$4HD"0.

EJ* BD4@FH">@&4: D"2$4D"H,:\FH&@ 4 B,D,*": FB@D <,0*J "Kvaerner"4 "Tanar" & "D$4HD"0. M@Hb
FJ* FR,:, RH@ ("D">H44 &ZB@:>,>4b *@(@&@D", &Z*">>Z, & B@:\2J "Kvaerner", >, BD,*FH"&:b:4 F@$@6
*@(@&@D,>>@FH4 <,0*J F@@H&,HFH&J`V,6 HD,H\,6 FH@D@>@6 4 "Kvaerner" BD@&@*4H\ "D$4HD"0>@,

D"2$4D"H,:\FH&@ *:b JD,(J:4D@&">4b &2"4<>ZN FB@D@&, @> BD4@FH">@&4: FJ*,$>@, D"2$4D"H,:\FH&@ <,0*J
"Kvaerner"4 HD,H\,6 FH@D@>@6 *@ 2"&,DT,>4b "D$4HD"0>@(@ D"2$4D"H,:\FH&" B@ FB@DJ <,0*J "Kvaerner"
4 "Tanar". !B,::bP4@>>Z6 FJ* B@*H&,D*4: D,T,>4, FJ*" B,D&@6 4>FH">P44.

),:@ 113: G1! 8(1)
7">"*": Ontario Court of Justice - General Division (Borins, J.)
10 >@b$Db 1994(@*"
T1T2 Limited Partnership v. Canada
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

?H&,HR48 @$D"H4:Fb F N@*"H"6FH&@< @ BD4FH">@&:,>44 FJ*,$>@(@ D"2$4D"H,:\FH&", &@2$J0*,>>@(@
4FHP@<, 4 @ B,D,*"R, FB@D" & "D$4HD"0, 4FN@*b 42 "D$4HD"0>@6 @(@&@D84, F@*,D0"V,6Fb & 4N *@(@&@D,.
!D$4HD"0>"b @(@&@D8" BD,*JF<"HD4&":", RH@ FB@DZ <,0*J FH@D@>"<4 *@:0>Z JD,(J:4D@&"H\Fb R,D,2
"D$4HD"0, 2" 4F8:`R,>4,< FB@D@&, "F&b2">>ZN F &@BD@F"<4 BD"&"".

EJ* FR,:, RH@ J*@&:,H&@D,>4, HD,$@&">46 4FHP" $J*,H F@BDb0,>@ F D"FF<@HD,>4,< "&@BD@F@&
BD"&"", &8:`R"b BD4<,>,>4, BD"&@&ZN BD4>P4B@& & @H>@T,>44 @BD,*,:,>>@(@ 8@<B:,8F" L"8H@&, 4
@H8:@>4: N@*"H"6FH&@ @ BD4@FH">@&:,>44 FJ*,$>@(@ D"2$4D"H,:\FH&".

),:@ 114: G1! 8(1) 4 16 (1)
7">"*": British Columbia Supreme Court (Lysyk J.)
18 >@b$Db 1994(@*"
Globe Union Industrial Corp. v. G.A.P. Marketing Corp.
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: [1995] 2 Western Weekly Reports, 696
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G"6&">\F8"b 8@<B">4b-42(@H@&4H,:\ "Globe"2"8:`R4:" F$ZH@&@, F@(:"T,>4, F 8@<B">4,6 "G.A.P.",
BD,*@FH"&4& ,6 :4P,>24` >" F$ZH BD@*J8P44 "Globe" & 7">"*, 4 ;,8F48,. "G.A.P." &@2$J*4:"
"D$4HD"0>@, D"2$4D"H,:\FH&@ & F@@H&,HFH&44 F "D$4HD"0>@6 @(@&@D8@6, F@*,D0"V,6Fb & ^H@<

F@(:"T,>44, " "Globe" &@2$J*4:" B@F:, ^H@(@ *">>@, FJ*,$>@, D"2$4D"H,:\FH&@, 8@H@D@, "G.A.P."
B@BZH":@F\ BD4@FH">@&4H\ & F@@H&,HFH&44 F D. 8 1"8@>" @ <,0*J>"D@*>@< 8@<<,DR,F8@< "D$4HD"0,,
7@*,8F 2"8@>@& #D4H">F8@6 7@:J<$44, 1986(@*, (:"&" 14, 8@H@DZ< G1! &&@*4:Fb & *,6FH&4,.

EJ* FR,:, RH@ *"0, ,F:4 F$ZH@&@, F@(:"T,>4, $Z:@ BD,8D"V,>@ <,0*J FH@D@>"<4 4 FR4H":@F\
>,*,6FH&4H,:\>Z< 4 JHD"H4&T4< F4:J, ^H@ @H>`*\ >, @2>"R":@, RH@ F@*,D0"V"bFb & >,< "D$4HD"0>"b
@(@&@D8" >, <@0,H $ZH\ 4FB@:>,>" (FH"H\4 8(1) 4 16(1) G1!). EJ* FR,: H"80,, RH@ FJ*,$>@,

D"2$4D"H,:\FH&@ 8"F",HFb &@BD@F", 8@H@DZ6 B@ *@(@&@D,>>@FH4 FH@D@> *@:0,> B,D,*"&"H\Fb & "D$4HD"0,
4 H@H L"8H, RH@ "G.A.P." @HD,"(4D@&":" >" N@*"H"6FH&@ "Globe" &@FBD,BbHFH&@&"H\ "G.A.P." >"R"H\
"D$4HD"0>@, D"2$4D"H,:\FH&@, @H>`*\ >, BD,*FH"&:b,H F@$@6 B@BZH8J BD,*BD4>bH\ 8"84,-:4$@ *,6FH&4b
& N@*, FJ*,$>@(@ D"2$4D"H,:\FH&", F H,< RH@$Z @$@F>@&"H\ >,@$N@*4<@FH\ @H8"2" BD4@FH">@&4H\

D"2$4D"H,:\FH&@.

),:@ 115: G1! 8(1)
7">"*": Alberta Court of Queen’s Bench (Master Funduk)
23 >@b$Db 1994(@*"
Crystal Rose Home Ltd. v. Alberta New Home Warranty Program
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

EHD@4H,:\>"b 8@<B">4b "Crystal" &N@*4:" & F@FH"& 8@<B">44 "Warranty Programme",8@H@D"b $Z:"
F@2*">" *:b @$,FB,R,>4b ("D">H46>ZN JF:J( &:"*,:\P"< >@&ZN *@<@&. "Warranty Programme"
BD4@FH">@&4:" R:,>FH&@ "Crystal". "Crystal"&@2$J*4:" FJ*,$>@, D"2$4D"H,:\FH&@, 2"b&4&, RH@ @>" >, 4<,,H
8"84N-:4$@ >,&ZB@:>,>>ZN @$b2"H,:\FH& B,D,* &:"*,:\P"<4 *@<@& 4 >, B@:JR":" >48"8@(@ J&,*@<:,>4b
@ H"8@< >,&ZB@:>,>44, 8@H@D@, B@2&@:4:@ $Z "Warranty Programme"@FJV,FH&4H\ F&@4 BD"&". )@(@&@D
<,0*J FH@D@>"<4 BD,*JF<"HD4&": BD@&,*,>4, "D$4HD"0>@(@ D"2$4D"H,:\FH&" B@ :`$@<J FB@DJ,
"8"F"`V,<JFb :`$@(@ &@BD@F", F&b2">>@(@ F >"FH@bV4< F@(:"T,>4,<".

EJ* FR,:, RH@ FL,D" *,6FH&4b "D$4HD"0>@6 @(@&@D84 >, @(D">4R4&",HFb :4T\ &@BD@F"<4, 8@H@DZ,
BDb<@ D"FF<"HD4&"`HFb & *@(@&@D,, 4:4 0, &@BD@F"<4, 8@H@DZ, D,(J:4DJ`HFb 8@>8D,H>Z<4 JF:@&4b<4
*@(@&@D". EJ* @H8"2":Fb FR4H"H\ *,:@ "Borowski v. Heinrich Fiedler" (*,:@ 111) & 8"R,FH&, BD,P,*,>H", &
8@H@D@< 8@>8D,H>Z, F:@&" F@@H&,HFH&J`H FL,D, BD4<,>,>4b "D$4HD"0>@6 @(@&@D84. C"2$4D"H,:\FH&@
$Z:@ BD4@FH">@&:,>@ & F@@H&,HFH&44 F 1"8@>@< @$ "D$4HD"0,, 8@*,8F 2"8@>@& !:\$,DHZ, 1991(@*,
(:"&" !-43.1. EJ* 2"8:`R4:, RH@ FL,D" BD4<,>,>4b "D$4HD"0>@6 @(@&@D84 >, @(D">4R4&",HFb

HD,$@&">4b<4, F&b2">>Z<4 F >"DJT,>4,< *@(@&@D", " @N&"HZ&",H H"80,, >"BD4<,D, HD,$@&">4b 42
*,:48H", & @H>@T,>44 8@H@D@(@ >":4R4, *@(@&@D" b&:b,HFb L"8H@<, @H>@FbV4<Fb 8 *,:J.

EJ* FR,:, RH@ &@BD@F @ H@<, b&:b,HFb :4 BD4<,>4<Z< 2"8@>, 8@H@DZ< G1! &&@*4HFb & *,6FH&4,,
4:4 0, 2"8@> @$ "D$4HD"0,, 8"F"`V46Fb H@:\8@ &>JHD,>>4N FB@D@&, >, 4<,,H >48"8@(@ 2>"R,>4b *:b
H@:8@&">4b FL,DZ BD4<,>,>4b "D$4HD"0>@6 @(@&@D84. +F:4 @(@&@D8" >, b&:b,HFb >,*,6FH&4H,:\>@6
& F@@H&,HFH&44 F 8"84<-:4$@ 42 ^H4N 2"8@>@&, F"<4 FH@D@>Z *@:0>Z D,T"H\, 8"84, &@BD@FZ <@(JH $ZH\
JD,(J:4D@&">Z >" @F>@&, "D$4HD"0>@(@ D"2$4D"H,:\FH&".

),:@ 116: G1! 8(1)
7">"*": Saskatchewan Court of Appeal
25 >@b$Db 1994(@*"
BWV Investments Ltd. v. Saskferco Products Inc. et.al. and UHDE GmbH
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: [1995] 2 Western Weekly Reports, 1
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]H@ *,:@ F&b2">@ F B@*"R,6 "B,::bP44 >" D,T,>4, B@ *,:J 28,B@ 8@H@D@<J FJ* B,D&@6 4>FH">P44
@H8"2":Fb BD4@FH">@&4H\ FJ*,$>@, D"2$4D"H,:\FH&@, 2"b&4&, RH@ "D$4HD"0>@, F@(:"T,>4, <,0*J BWV,
"Saskferco", UHDE4 *DJ(4<4 FH@D@>"<4 b&:b,HFb *,6FH&4H,:\>Z< & F@@H&,HFH&44 F@ FH"H\,6 8(1) G1! 4
p. 99(1) 1"8@>" @ FHD@4H,:\>@< 2":@(, (1E1). BWV, FJ$B@*Db*R48 B@ FHD@4H,:\>@<J BD@,8HJ &
E"F8"R,&">,, F (@:@&>@6 8@>H@D@6 & 7">"*,, 2"b&4:" HD,$@&">4, @ &2ZF8">44 FHD@4H,:\>@(@ 2":@(" B@
^H@<J BD@,8HJ 4 &@2$J*4:" *,:@ BD@H4& B@*Db*R48@& "Saskferco"4 UHDE F (@:@&>@6 8@>H@D@6 &

',D<">44 4 *DJ(4N FH@D@> >" @F>@&">44 1E1.

!B,::bP4@>>Z6 FJ* D"FF<@HD,: &@BD@F @ H@<, b&:b:@F\ :4 "D$4HD"0>@, F@(:"T,>4,, 8@H@D@,
F@*,D0":@F\ & FJ$B@*Db*>@< *@(@&@D, <,0*J BWV, "Saskferco"4 UHDE, BD@H4&@D,R"V4< 1E1 4, H"84<
@$D"2@<, >,*,6FH&4H,:\>Z<. !B,::bP4@>>Z6 FJ* FR,:, RH@ &2ZF8">4, FJ$B@*Db*>@(@ 2":@(" b&:b,HFb
>, ,*4>FH&,>>Z< <,H@*@< @BD,*,:,>4b D"2<,D@& *,>,0>@6 FJ<<Z, BD4R4H"`V,6Fb B@ *@(@&@DJ, & F&b24
F 8@H@DZ<4 &@2>48",H BD"&@ J*,D0">4b, 4 RH@ <,0*J "D$4HD"0>Z< F@(:"T,>4,< 4 2"8@>@*"H,:\FH&@<
@ 2":@(@&ZN BD"&"N B@*Db*R48@& >, &@2>48",H 8"84N-:4$@ BD@H4&@D,R46. !B,::bP4@>>Z6 FJ* @H<,>4:
D,T,>4, FJ*" B,D&@6 4>FH">P44, BD4@FH">@&4: FJ*,$>@, D"2$4D"H,:\FH&@ 4 B,D,*": ^H@H FB@D &

"D$4HD"0.

!B,::bP4@>>Z6 FJ* D"FF<@HD,: &@BD@F @ H@<, F:,*J,H :4 BD4@FH">@&4H\ FJ*,$>@, D"2$4D"H,:\FH&@
& @H>@T,>44 FJ$B@*Db*R48@& BWV, 8@H@DZ, H"80, @$D"H4:4F\ F HD,$@&">4,< @ &2ZF8">44 2":@(" B@
^H@<J BD@,8HJ. #Z:@ F@RH,>@, RH@, B@F8@:\8J >,H *@8"2"H,:\FH& H@(@, RH@ FJ$B@*Db*>Z, *@(@&@DZ
F@*,D0":4 "D$4HD"0>Z, F@(:"T,>4b, FJ$B@*Db*R484 &ZFHJB"`H "HD,H\4<4 FH@D@>"<4" & @H>@T,>44
FB@D" <,0*J BWV, "Saskferco"4 UHDE. E@F:"&T4F\ >" BD"8H48J E@,*4>,>>ZN SH"H@& & &@BD@F"N

&>JHD,>>,(@ FHD@4H,:\FH&", 8@H@D@, BD,*JF<"HD4&",H BD4@FH">@&:,>4, FJ*,$>@(@ D"2$4D"H,:\FH&" B@
4F8"< HD,H\4N FH@D@> *@ @8@>R">4b "D$4HD"0>@(@ D"2$4D"H,:\FH&", "B,::bP4@>>Z6 FJ* B@FH">@&4:
BD4@FH">@&4H\ BD@42&@*FH&@ B@ 4F8"< FJ$B@*Db*R48@& *@ 2"&,DT,>4b &ZT,JB@<b>JH@(@ "D$4HD"0>@(@

D"2$4D"H,:\FH&", F H,< RH@$Z 42$,0"H\ BD@$:,<Z B"D"::,:\>@(@ D"2$4D"H,:\FH&" B@ @*>@H4B>Z< *,:"<.
?*4> 42 R:,>@& "B,::bP4@>>@(@ FJ*" &ZD"24: >,F@(:"F4, F <"FTH"$"<4 *4F8D,P4@>>ZN B@:>@<@R46

FJ*" B@ BD4@FH">@&:,>4` N@*" N@*"H"6FH&, 8@H@DZ, $Z:4 JFH">@&:,>Z & *,:, Gulf Canada Resources Ltd.
v. Arochem International Ltd. (*,:@ 31).

),:@ 117: G1! 35
7">"*": Ontario Court of Justice, General Division (Somers J.)
19 *,8"$Db 1994(@*"
Murmansk Trawl Fleet v. Bimman Realty Inc.
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

3FH,P @$D"H4:Fb F N@*"H"6FH&@< & @H>@T,>44 @$,FB,R,>4b 4FB@:>,>4b & ?>H"D4@ @8@>R"H,:\>@(@

"D$4HD"0>@(@ D,T,>4b, BD4>bH@(@ & =\`-5@D8,, & @H>@T,>44 FB@D", &@2>48T,(@ 42 ,(@ *@(@&@D" F
@H&,HR48@<. M@*"H"6FH&@ $Z:@ BD,*FH"&:,>@ B@F:, 4FH,R,>4b BD,*,:\>@(@ FD@8" B@*"R4 "B,::bP46 >"
D,T,>4,, BD4>bH@, & =\`-5@D8,, @*>"8@ @H&,HR48 2"b&4:, RH@ ^H@ D,T,>4, >, *@:0>@ 4FB@:>bH\Fb &
?>H"D4@, B@F8@:\8J >, $Z:@ BD,*BD4>bH@ >48"84N T"(@& B@ ,(@ B@*H&,D0*,>4` (BD4*">4`
@$b2"H,:\>@6 F4:Z) & F@@H&,HFH&44 F BD"&@< TH"H" =\`-5@D8.

EJ* 2"8:`R4:, RH@ *:b @$,FB,R,>4b BD4>J*4H,:\>@(@ @FJV,FH&:,>4b & ?>H"D4@ D,T,>4,

4>@FHD">>@(@ FJ*" >, >J0*",HFb & B@*H&,D0*,>44. E@F:"&T4F\ >" D,T,>4, B@ *,:J 30 FJ* 2"b&4:, RH@
^H@ 2"8:`R,>4, @F>@&">@ >" BD4>P4B"N BJ$:4R>@(@ B@Db*8", >"BD"&:,>>ZN >" 42$,0">4, 2"*,D0,8 BD4
@FJV,FH&:,>44 FJ*,$>@(@ BD@42&@*FH&" 4 @$,FB,R,>4, $@:,, ^LL,8H4&>@(@ JD,(J:4D@&">4b FB@D@& & H,N

F:JR"bN, 8@(*" FH@D@>Z &Z$4D"`H "D$4HD"0.

),:@ 118: G1! 8(1), 23(1)
7">"*": Ontario Court of Justice, General Division (Borins J.)
21 *,8"$Db 1994(@*"
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Bab Systems, Inc. v. McLurg
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

3FH,P, b&:b&T46Fb @*>@6 42 FH@D@> :\(@H>@(@ F@(:"T,>4b, @$D"H4:Fb & FJ* F N@*"H"6FH&@< @
BD,*@FH"&:,>44 FJ*,$>@6 2"V4HZ. EBJFHb >,F8@:\8@ R"F@& B@F:, H@(@, 8"8 FJ* BD4>b: @BD,*,:,>>Z,
&D,<,>>Z, <,DZ FJ*,$>@6 2"V4HZ B@ ^H@<J N@*"H"6FH&J 4 @$Xb&4: B,D,DZ& B,D,* D"FF<@HD,>4,< >@&ZN

L"8H@& B@ *,:J, 4FH,P F@@$V4: @H&,HR48J @ F&@,< >"<,D,>44 B,D,*"H\ FB@D & "D$4HD"0 & F@@H&,HFH&44
F "D$4HD"0>@6 @(@&@D8@6, F@*,D0"V,6Fb & 4N F@(:"T,>44. =" F:,*J`V46 *,>\ B@F:, ^H@(@ JFH>@(@
J&,*@<:,>4b B@F:,*@&":@ B4F\<,>>@, B@*H&,D0*,>4,, & 8@H@D@< $Z:@ J8"2">@, RH@ 4FH,P >"<,D,>
42<,>4H\ F&@, J&,*@<:,>4, @$ 4F8@&ZN HD,$@&">4bN, 8@H@D@, J0, $Z:@ &DJR,>@ @H&,HR48J, @H8"2"&T4F\
@H &F,N 4F8@&ZN HD,$@&">46, 2" 4F8:`R,>4,< @BD,*,:,>>ZN &D,<,>>ZN <,D FJ*,$>@6 2"V4HZ, 8@H@DZ,
$Z:4 8@>8D,H>@ 4F8:`R,>Z 42 FL,DZ *,6FH&4b "D$4HD"0>@6 @(@&@D84. A@F:, ^H@(@ 4FH,P @$D"H4:Fb
& FJ* F N@*"H"6FH&@< BD4>bH\ D,T,>4, @ B,D,*"R, FB@D" & "D$4HD"0 4 @ BD4@FH">@&:,>44 FJ*,$>@(@

D"2$4D"H,:\FH&" B@ &F,< HD,$@&">4b<, 2" 4F8:`R,>4,< HD,$@&">4b @ BD,*@FH"&:,>44 &D,<,>>@6 2"V4HZ.

1"8:`R4&, RH@ 2" 4F8:`R,>4,< &D,<,>>ZN <,D FJ*,$>@6 2"V4HZ, 4F8@&Z, HD,$@&">4b,
42:@0,>>Z, & 2"b&:,>44, B@B"*":4 & FL,DJ *,6FH&4b "D$4HD"0>@6 @(@&@D84, FJ* D"FF<@HD,: &@BD@F @
H@<, @H8"2":Fb :4 4FH,P @H "D$4HD"0>@(@ D"2$4D"H,:\FH&", B,D,*"& F&@6 FB@D >" D"FF<@HD,>4, FJ*". EJ*
2"8:`R4:, RH@ *"0, ,F:4 BD42>"H\ BD"&@ >" @*>@FH@D@>>46 @H8"2, RH@ BD,*FH"&:b,HFb <":@&,D@bH>Z<,
B@F8@:\8J "D$4HD"0>"b @(@&@D8" 4<,,H @$b2"H,:\>J` F4:J *:b &F,N FH@D@> *@(@&@D", H"8@6 @H8"2 $Z:
">>J:4D@&">`D4*4R,F84 *,6FH&4H,:\>Z< @$D"2@< B@FD,*FH&@< @$@F>@&">>@(@ J&,*@<:,>4b @ >"<,D,>44

BD@&,FH4 "D$4HD"0>@, D"2$4D"H,:\FH&@.

?H&,HR48 2"b&4:,RH@ FJ*J >, F:,*@&":@ BD4@FH">"&:4&"H\ FJ*,$>@, D"2$4D"H,:\FH&@ & F@@H&,HFH&44
F >@D<@6 BD"&" ?>H"D4@, ^8&4&":,>H>@6 FH"H\, 8(1) G1!, B@F8@:\8J N@*"H"6FH&@ @ BD4@FH">@&:,>44
D"2$4D"H,:\FH&" $Z:@ >"BD"&:,>@ B@F:, H@(@, 8"8 4FH,P BD,*FH"&4: "F&@, B,D&@, 2"b&:,>4, B@ FJV,FH&J
FB@D"", >"BD"&4& F@@H&,HFH&J`V,, N@*"H"6FH&@ & FJ*. EJ* 2"8:`R4:, RH@ F:@&@ "2"b&:,>4," & FH"H\, 8(1)
G1! @2>"R",H B,D&@, 2"b&:,>4, & "D$4HD"0>@< D"2$4D"H,:\FH&, & @H:4R4, @H FJ*,$>@(@ D"2$4D"H,:\FH&".
%ZD"24& BDb<@, >,F@(:"F4, F H@:8@&">4,< FH"H\4 8(1) G1! K,*,D":\>Z< "B,::bP4@>>Z< FJ*@< &

*,:, Ruhrkohle Handel Inter GmbH v Fednau Ltd. (F<. *,:@ 33), FJ* 2"8:`R4:, RH@, B@F8@:\8J 4FH,P >,
BD,*FH"&4: F&@,(@ B,D&@(@ 2"b&:,>4b & N@*, "D$4HD"0>@(@ D"2$4D"H,:\FH&", B@ F<ZF:J FH"H,6 23(1) 4
8(1) G1!, ,(@ BD@F\$" @ B,D,*"R, FB@D" & "D$4HD"0 $Z:" F&@,&D,<,>>@6. #Z:@ BD4>bH@ D,T,>4,, &
F@@H&,HFH&44 F 8@H@DZ< FH@D@>Z $Z:4 >"BD"&:,>Z & "D$4HD"0 & F@@H&,HFH&44 F 4N F@(:"T,>4,<.

),:@ 119: G1! 8
7">"*": Ontario Court of Justice, General Division (Haley J.)
23 *,8"$Db 1994(@*"
ABN Amro Bank Canada v. Krupp Mak Maschinenbau GmbH
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: (1994) 21 Ontario Reports3(d) 511; &Z*,D084 @BJ$:48@&">Z &

International Arbitration Report, May 1995, 11

7@<B">4b ABN BD,*@FH"&4:" FFJ*J 8@<B">44 "Diesel Inc. (Diesel)",8@H@D"b b&:b:"F\ FH@D@>@6
:4P,>24@>>@(@ F@(:"T,>4b >" 4FB@:\2@&">4, @BD,*,:,>>@6 H,N>@:@(44 F 8@<B">4,6 "Krupp" 4 8@H@D"b
B@ JF:@&4b< *">>@6 FFJ*Z B,D,*"&":"F\ ABN & 8"R,FH&, @$,FB,R,>4b. "Diesel" B@*B4F":" *@8J<,>H @
P,FF44 &F,N F&@4N "8H4&@& ABN, @*>"8@, N@Hb F@(:"T,>4, @ P,FF44, FH@D@>@6 8@H@D@(@ *@:0>" $Z:"
FH"H\ 8@<B">4b "Krupp", $Z:@ B@*(@H@&:,>@, ^H@ F@(:"T,>4, H"8 4 >, $Z:@ B@*B4F">@. A@F:,

BD,*@FH"&:,>4b FFJ*Z ABN 2"b&4:", RH@ @F>@&>Z, &:"*,:\PZ "Diesel"4 "Krupp" &FHJB4:4 & H"6>Z6 F(@&@D
*:b &&,*,>4b ABN & 2"$:J0*,>4, 4 &@2$J*4:" BD@H4& "Krupp" *,:@ @ F(@&@D, 4 <@T,>>4R,FH&,. % F&@,<
&@2D"0,>44 B@ 4F8J 4 &FHD,R>@< HD,$@&">44 "Krupp", *,6FH&Jb >" @F>@&, "D$4HD"0>@6 @(@&@D84,
F@*,D0"V,6Fb & :4P,>24@>>@< F@(:"T,>44, @$D"H4:"F\ F N@*"H"6FH&@< @ BD4@FH">@&:,>44 FJ*,$>@(@
D"2$4D"H,:\FH&" 4 @ B,D,*"R, *,:" & "D$4HD"0 & S&,6P"D44.
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EJ* 2"8:`R4:, RH@ ABN >, @$b2">" JR"FH&@&"H\ & "D$4HD"0>@< D"2$4D"H,:\FH&,, B@F8@:\8J @>"
>, b&:b,HFb FH@D@>@6 "D$4HD"0>@6 @(@&@D84, F@*,D0"V,6Fb & :4P,>24@>>@< F@(:"T,>44 <,0*J "Krupp"
4 "Diesel", " P,FF4b "8H4&@& "Diesel" & B@:\2J "Krupp" >, *,:",H ,, FH@D@>@6 *">>@(@ F@(:"T,>4b. #Z:@
F*,:">@ 2"8:`R,>4, @ H@<, RH@ & F@@H&,HFH&44 F@ FH"H\,6 8 G1! FH@D@>@6 "D$4HD"0>@(@ F@(:"T,>4b >,
b&:b,HFb :4P@, 2"b&:b`V,, HD,$@&">4, >" @F>@&">44 4:4 & F4:J BD"&" 8"8@6-:4$@ FH@D@>Z, 8"8
B@FHJB4:" & *">>@< F:JR", ABN.

EJ* *":,, 2"8:`R4:, RH@ BD@F\$" "Krupp" @ BD4@FH">@&:,>44 D"2$4D"H,:\FH&" :4$@ &@@$V, >,
b&:b:"F\ BD@F\$@6 B@ F<ZF:J FH"H\4 8 G1!, :4$@ BD,*FH"&:b:" F@$@6 >,F&@,&D,<,>>J` BD@F\$J,
B@F8@:\8J @>" F@*,D0":"F\ & B,D&@< 2"b&:,>44 "Krupp" B@ FJV,FH&J FB@D", RH@ BD,*B@:"(",H BD42>">4,
8@<B,H,>P44 FJ*". AD"&4:\>@6 BD@P,*JD@6 & F@@H&,HFH&44 F@ FH"H\,6 8 G1! $Z:@ $Z BD,*FH"&:,>4,
"Krupp" N@*"H"6FH&" @ BD4@FH">@&:,>44 D"2$4D"H,:\FH&" B@F:, B@:JR,>4b 4F8@&@(@ HD,$@&">4b, >@ B,D,*
BD,*FH"&:,>4,< &@2D"0,>4b B@ 4F8J.

III. )?A?9=3G+9[=!a 3=K?C;!O3a

A. 32*">>Z, D,2`<,

),:@ 1

7@<<,>H"D46: Diederichsen, [1995] Journal of Law and Commerce, 177.

),:" 1-5, 7, 46, 48 50, 514 79

C,2`<, >" ">(:46F8@< b2Z8,: [1995] Journal of Law and Commerce, 201.

),:@ 24

7@<<,>H"D46: Flechtner, [1995] Journal of Law and Commerce, 153.

),:" 25 4 26

7@<<,>H"D46: Callaghan, [1995] Journal of Law and Commerce, 183.

),:@ 25

7@<<,>H"D46: Witz, Recht der Internationalen Wirtschaft (RIW)1995, 310.

),:@ 93

%Z*,D084 @BJ$:48@&">Z >" >,<,P8@< b2Z8,: Recht der Internationalen Wirtschaft (RIW)1995, 590.
7@<<,>H"D46: Schlectriem, Recht der Internationalen Wirtschaft (RIW), 592.

B. ),:", B@ 8@H@DZ< D,2`<, >, $J*JH B@*(@H@&:,>Z1

1. 7;7AG

]H4 *,:", B@ <>,>4` F@@H&,HFH&J`V4N >"P4@>":\>ZN 8@DD,FB@>*,>H@&, >, 4<,`H @H>@T,>4b 8
H@:8@&">4` 4:4 BD4<,>,>4` H,8FH@& _=E3GC!9. G,< >, <,>,, @>4 B,D,R4F:,>Z & >"FH@bV,<
*@8J<,>H, F@ FFZ:8@6 >" 42*">4b, & 8@H@DZN @>4 &@FBD@42&@*bHFb, F H,< RH@$Z B@:\2@&"H,:4 AAG_
4<,:4 &@2<@0>@FH\, BD4 0,:">44, F >4<4 @2>"8@<4H\Fb.
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