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I� >?E:� K<YA:GGU? K DHG<?GPB?C HJ=:GBA:PBB H;T?>BG?GGUO
G:PBC H DMIE?�IJH>:@? LH<:JH< �DFDIL�

>_eh ���� DFDIL �

R\_cpZjby� Handelsgericht des Kantons Zürich, HG980280
8 Zij_ey ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 113

Hl\_lqbd� r\_cpZjkdbc ihdmiZl_ev� ijbh[j_e m bklpZ� g_f_pdh]h ijh^Z\pZ� ijb\h^u ^ey

\_ljhwg_j]_lbq_kdbo mklZgh\hd ^ey bkdexqbl_evgh]h jZkijhkljZg_gby� < k\yab k g_mieZlhc ihdmiZl_e_f

ihdmighc p_gu ijh^Z\_p i_j_^Ze ^_eh \ km^� IhdmiZl_ev hkihjbe xjbk^bdpbx km^Z�

Km^ mklZgh\be� qlh kh]eZkgh klZlv_ ���� Dhg\_gpbb h xjbk^bdpbb b ijb\_^_gbb \ bkiheg_gb_ km^_[guo

j_r_gbc ih ]jZ`^Zgkdbf b lhj]h\uf ^_eZf ?\jhi_ckdbo khh[s_kl\ xjbk^bdpby hkgh\u\Z_lky gZ f_kl_

\uiheg_gby jZkkfZljb\Z_fh]h h[yaZl_evkl\Z� dhlhjh_ \ ^Zgghf kemqZ_ ih^e_`Zeh hij_^_e_gbx gZ hkgh\_

ijbf_g_gby DFDIL� Km^ kq_e� qlh kh]eZr_gby h[ hilh\hf jZkij_^_e_gbb y\eyxlky jZfhqgufb

kh]eZr_gbyfb� Z hl^_evgu_ kh]eZr_gby h dmie_�ijh^Z`_ lh\Zjh\� aZdexqZ_fu_ \ jZfdZo kh]eZr_gby h[

hilh\hf jZkij_^_e_gbb� ih^iZ^Zxl ih^ kn_jm ijbf_g_gby DFDIL�

Km^ hldehgbe ^h\h^ ijh^Z\pZ h g_ijbf_gbfhklb DFDIL \ ^Zgghf kemqZ_� ihkdhevdm ]eZ\guf

^h]h\hjguf h[yaZl_evkl\hf ijh^Z\pZ y\eyehkv ij_^hklZ\e_gb_ mkem]� Km^ hlf_lbe� qlh gb \ kh]eZr_gbb

f_`^m klhjhgZfb� gb \ gZdeZ^guo ijh^Z\pZ gZ hl^_evgu_ ihklZ\db g_ kh^_j`Zebkv iheh`_gby� dZkZxsb_ky

ij_^hklZ\e_gby mkem]� Km^ hlf_lbe� qlh kh]eZr_gby h dmie_�ijh^Z`_ lh\Zjh\ g_ fh]ml deZkkbnbpbjh\Zlvky

dZd kh]eZr_gby h ij_^hklZ\e_gbb mkem] ebrv ihlhfm� qlh jZkoh^u gZ ijh_dlgmx ^hdmf_glZpbx ^ey

ba]hlh\e_gby ijb\h^h\ ij_\urZxl klhbfhklv bkihevam_fuo kujv_\uo fZl_jbZeh\ b ihemnZ[jbdZlh\�

Ke_^h\Zl_evgh� lhl nZdl� qlh klhbfhklv ijb\h^h\ agZqbl_evgh ij_\urZ_l klhbfhklv fZl_jbZeh\�

bkihevam_fuo ^ey bo ijhba\h^kl\Z� g_ bkdexqZ_l ijbf_g_gby DFDIL� Km^ hij_^_ebe� qlh DFDIL

g_ijbf_gbfZ �klZlvy 3 ��� DFDIL� ebrv \ lhf kemqZ_� _keb ihdmiZl_ev ihklZ\ey_l fZl_jbZeu� g_h[oh^bfu_

^ey ba]hlh\e_gby lh\Zjh\� dhlhju_ ih klhbfhklb ij_\urZxl klhbfhklv fZl_jbZeh\� ihklZ\ey_fuo ijh^Z\phf�

>_eh ���� DFDIL [6]
R\_cpZjby� Kantonsgericht des Kantons Zug, F3 1993 20
�� fZjlZ 1995 ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [1997] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 134

Bkl_p� Zg]ebckdbc ijh^Z\_p� ij_^ty\be hl\_lqbdm� r\_cpZjkdhfm ihdmiZl_ex� bkd h \haf_s_gbb

ms_j[Z \ k\yab k dhgljZdlhf gZ ihklZ\dm dh[ZevlZ� IhdmiZl_ev hldZaZeky ijbgylv ihklZ\dm� \ j_amevlZl_ q_]h

ijh^Z\_p ijh^Ze lh\Zj lj_lv_c klhjhg_�

Km^ mklZgh\be� qlh ijZ\h\u_ \aZbfhhlghr_gby f_`^m klhjhgZfb ghkbeb f_`^mgZjh^guc oZjZdl_j� <

lh `_ \j_fy� ihkdhevdm klhjhgu g_ k^_eZeb h^ghagZqguc \u[hj \ ihevam ijZ\Z dZdhc�eb[h kljZgu b ^Z`_ g_

khkeZebkv gZ dZdh_�eb[h bghkljZggh_ ijZ\h beb gZ DFDIL \ ij_^klZ\e_gguo \ km^ ^hdmf_glZo� km^ \ oh^_

jZa[bjZl_evkl\Z k^_eZe \u\h^ h lhf� qlh klhjhgu ^h]h\hjbebkv h lhf� qlh dhgljZdl [m^_l j_]mebjh\Zlv

aZdhgh^Zl_evkl\h R\_cpZjbb� Ihwlhfm km^ ijbf_gbe \gmlj_gg__ ijZ\h R\_cpZjbb�
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Km^ g_ kkueZeky gZ DFDIL� iheh`_gby dhlhjhc fh`gh [ueh [u ijbf_gblv kh]eZkgh klZlv_ 1(1)(b)
DFDIL�

>_eh ���� DFDIL � ���� ��� ��� ��

R\_cpZjby� Kantonsgericht des Kantons Zug� :� ���� ���

�� n_\jZey 1999 ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 114

Bkl_p� g_f_pdbc ijh^Z\_p� ihklZ\be hl\_lqbdm� r\_cpZjkdhfm ihdmiZl_ex� djh\_evgu_ fZl_jbZeu� Z

lZd`_ \uihegbe djh\_evgu_ jZ[hlu gZ kljhbl_evghc iehsZ^d_� Ijh^Z\_p ij_^ty\be ihdmiZl_ex bkd gZ

hklZlhqgmx kmffm ihdmighc p_gu� klhbfhklv ij_^hklZ\e_gguo mkem]� ijhp_glu k ijhkjhq_gghc kmffu b

\haf_s_gb_ jZkoh^h\ gZ \aukdZgb_ aZ^he`_gghklb�

Km^ \ k\h_f j_r_gbb \ ihevam bklpZ \ke_^kl\b_ g_y\db hl\_lqbdZ ijbf_gbe iheh`_gby DFDIL�

ihkdhevdm klhbfhklv \uiheg_gguo jZ[hl kms_kl\_ggh g_ ij_\urZeZ klhbfhklv ihklZ\e_gguo fZl_jbZeh\

�klZlvy 3 ��� DFDIL�� LZdbf h[jZahf� ^Zgguc ^h]h\hj g_ [ue hlg_k_g d dZl_]hjbb ^h]h\hjh\ h

ij_^hklZ\e_gbb mkem]� b ihwlhfm kh]eZkgh klZlv_ �� DFDIL ihdmiZl_ev [ue h[yaZg hkms_kl\blv ieZl_`�

Km^ ihklZgh\be� qlh ijh^Z\_p bf__l ijZ\h gZ ijhp_glu k ijhkjhq_gghc kmffu \ khhl\_lkl\bb kh

klZlv_c �� DFDIL� kmffZ dhlhjuo ih^e_`bl hij_^_e_gbx gZ hkgh\_ \gmlj_gg_]h ijZ\Z =_jfZgbb�

ijbf_gbfh]h kh]eZkgh iheh`_gbyf qZklgh]h f_`^mgZjh^gh]h ijZ\Z� Djhf_ lh]h� km^ kq_e� qlh ihdmiZl_ev

^he`_g lZd`_ dhfi_gkbjh\Zlv ijh^Z\pm jZkoh^u gZ \abfZgb_ aZ^he`_gghklb �klZlvy �� DFDIL��

>_eh ���� DFDIL �� ���

R\_cpZjby� Kantonsgericht des Kantons Zug� :� ���� ��

�� hdly[jy 1999 ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 115

Hl\_lqbd� g_f_pdbc ijh^Z\_p� b bkl_p� r\_cpZjkdbc ihdmiZl_ev� aZdexqbeb kh]eZr_gb_ h ihklZ\d_

iheb\bgbeoehjb^Z b ^jm]bo kbgl_lbq_kdbo fZl_jbZeh\ ^ey i_j_ijh^Z`b� IhklZ\dZ g_ [ueZ hkms_kl\e_gZ� b

ihdmiZl_ev h[ty\be h jZklhj`_gbb ^h]h\hjZ� Z lZd`_ ij_^ty\be bkd gZ \haf_s_gb_ ms_j[Z� IhdmiZl_ev g_

ijbh[j_e \aZf_g gbdZdbo lh\Zjh\�

Km^ kq_e� qlh ms_j[� \ul_dZxsbc ba g_bkiheg_gby ^h]h\hjZ ijh^Z\phf� ^he`_g [ulv hp_g_g gZ hkgh\_

Z[kljZdlgh]h ih^kq_lZ kh]eZkgh klZlv_ �� DFDIL� LZdbf h[jZahf� ihdmiZl_ev bf_e ijZ\h lj_[h\Zlv mieZlu

jZagbpu f_`^m p_ghc� mklZgh\e_gghc \ ^h]h\hj_� b l_dms_c kj_^g_c jughqghc p_ghc \ fhf_gl jZklhj`_gby

^h]h\hjZ�

>_eh ���: DFDIL ��a)
R\_cpZjby� Handelsgericht des Kantons St. Gallen;  HG 48/1994
24 Z\]mklZ ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift fηr internationales und europ≅isches
Recht 116
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GZ k\h_c i_j\hc \klj_q_ bkl_p, ij_^klZ\bl_eb r\_cpZjkdh]h ijh^Z\pZ, b hl\_lqbd� ]_jfZgkdbc

ihdmiZl_ev� ih^ibkZeb ^h]h\hj ih klZg^Zjlghc nhjf_ gZ ihklZ\dm \ha^mrguo nbevljh\ gZ kmffm

90 000 r\_cpZjkdbo njZgdh\� IhdmiZl_ev hljbpZe k\hb h[yaZl_evkl\Z ih lZdhfm ^h]h\hjm� ml\_j`^Zy� qlh _]h

ij_^klZ\bl_ev g_ ijh\_jbe \g_k_ggu_ \ klZg^Zjlgmx nhjfm kh]eZr_gby ^Zggu_ ^h ih^ibkb kh]eZr_gby hl

bf_gb ihdmiZl_ey� Ih ml\_j`^_gbx ihdmiZl_ey� klhjhgu mkeh\bebkv ebrv h ihklZ\d_ h[jZaph\ \ha^mrguo

nbevljh\ gZ kmffm ��� ]_jfZgkdbo fZjhd� k l_f qlh[u ijh^mdl fh`gh [ueh ih^\_j]gmlv ijh\_jd_�

Km^ kq_e� qlh DFDIL g_ ijbf_gbfZ d klZg^Zjlghc nhjf_ ^h]h\hjZ� ihkdhevdm hg [ue aZdexq_g gZ

hkgh\_ hrb[db �klZlvy ��Z� DFDIL�� LZdbf h[jZahf� km^ hij_^_ebe� qlh \ khhl\_lkl\bb k iheh`_gbyfb

qZklgh]h f_`^mgZjh^gh]h ijZ\Z ^h]h\hj j_]mebjm_lky r\_cpZjkdbf ijZ\hf�

>_eh ���� DFDIL ��;  14(1)
R\_cpZjby� Handelsgericht des Kantons St. Gallen;  HG 45/1994
� ^_dZ[jy ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [1996] Schweizerische Zeitschrift fηr internationales und europ≅isches
Recht 53

Bkl_p� ]_jfZgkdbc ijh^Z\_p� ij_^ty\be hl\_lqbdm� r\_cpZjkdhfm ihdmiZl_ex� bkd h[ mieZl_ ihdmighc

p_gu h[hjm^h\Zgby� IhdmiZl_ev hljbpZe� qlh hg nZdlbq_kdb klZe klhjhghc ^h]h\hjZ h ijbh[j_l_gbb

h[hjm^h\Zgby;  kh k\h_c klhjhgu� ihdmiZl_ev ml\_j`^Ze� qlh ijh^Z\_p aZdexqbe ^h]h\hj k _]h ^hq_jg_c

]_jfZgkdhc dhfiZgb_c�

Km^ kq_e� qlh g_ih^ibkZggh_ nZdkbfbevgh_ khh[s_gb_ ihdmiZl_ey h aZdZa_ h[hjm^h\Zgby ij_^klZ\ey_l

kh[hc ij_^eh`_gb_ aZdexqblv ^h]h\hj k ijh^Z\phf� ihkdhevdm ij_^eh`_gb_ [ueh ^hklZlhqgh hij_^_e_gguf

�klZlvy ����� DFDIL�� Ohly \ g_f g_ kh^_j`Zebkv \k_ we_f_glu ^h]h\hjZ� [ueh ykgh \ujZ`_gh bf_xs__

h[yaZl_evgmx kbem gZf_j_gb_ ihdmiZl_ey ijbh[j_klb h[hjm^h\Zgb_� Ih^ibkv g_ y\eyeZkv g_h[oh^bfhc�

ihkdhevdm ^h]h\hj dmieb�ijh^Z`b g_ ih^qbgy_lky dZdhfm�eb[h lj_[h\Zgbx \ hlghr_gbb nhjfu �klZlvy 11
DFDIL�� Km^ ^Ze lhedh\Zgb_ \k_o khhl\_lkl\mxsbo h[klhyl_evkl\ \ k\yab k aZdexq_gb_f ^h]h\hjZ b kq_e�

qlh ijh^Z\_p h^ghagZqgh bkoh^be ba lh]h� qlh _]h ^h]h\hjguf dhgljZ]_glhf y\ey_lky ihdmiZl_ev� Z g_

^hq_jgyy ]_jfZgkdZy dhfiZgby ihdmiZl_ey� b lZdbf h[jZahf ^he`_g [ue mieZlblv ihdmigmx p_gm�

>_eh ���� DFDIL �����Z�;  3(1);  31;  38;  49(1)(b);  79(2)
R\_cpZjby� Handelsgericht des Kantons Zηrich;  HG970238
�� n_\jZey ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift fηr internationales und europ≅isches
Recht 111

Hl\_lqbd� r\_cpZjkdbc ihdmiZl_ev� g_h^ghdjZlgh ^_eZe aZdZa bklpm� blZevygkdhfm ijh^Z\pm� gZ

i_qZlZgb_� i_j_ie_l b ihklZ\dm dgb] ih bkdmkkl\m� Dh]^Z ihdmiZl_ev g_ mieZlbe hklZlhqgmx kmffm ihdmighc

p_gu� ijh^Z\_p ij_^ty\be _fm bkd� <ihke_^kl\bb ihdmiZl_ev aZy\be� qlh h^gZ ba iZjlbc dgb] g_

khhl\_lkl\h\ZeZ lj_[h\Zgbyf� qlh ^Z_l _fm ijZ\h gZ kgb`_gb_ p_gu b \haf_s_gb_ m[uldh\� Ijh^Z\_p lZd`_

ml\_j`^Ze� qlh f_`^m klhjhgZfb kms_kl\h\ZeZ ^h]h\hj_gghklv hlghkbl_evgh hlkjhqdb ieZl_`Z�

Km^ kq_e� qlh DFDIL y\ey_lky ijbf_gbfhc b d\Zebnbpbjh\Ze ijZ\h\u_ \aZbfhhlghr_gby f_`^m

klhjhgZfb dZd dmiey�ijh^Z`Z lh\Zjh\� ih^e_`Zsbo ba]hlh\e_gbx \ khhl\_lkl\bb kh klZlv_c ���� DFDIL�

< hlghr_gbb ^h]h\hj_gghklb klhjhg hlghkbl_evgh hlkjhqdb ieZl_`_c km^ ihklZgh\be� qlh� ohly lZdZy

^h]h\hj_gghklv \oh^bl \ jZfdb ijbf_g_gby DFDIL� \ Dhg\_gpbb g_ kh^_j`Zlky dZdb_�eb[h iheh`_gby�



A/CN.9/SER.C/ABSTRACTS/31

5

dZkZxsb_ky [j_f_gb ^hdZaZl_evkl\Z� < lh `_ \j_fy� dZd y\kl\m_l ba hkgh\hiheZ]Zxsbo ijbgpbih\� [j_fy

^hdZaZl_evkl\Z ^he`gh [ulv \haeh`_gh gZ klhjhgm� \u^\b]Zxsmx ij_l_gabx� Ihkdhevdm ihdmiZl_ev \

^hklZlhqghc f_j_ g_ h[hkgh\Ze k\h_ lj_[h\Zgb_ h[ hlkjhqd_ ieZl_`_c� km^ hldehgbe lj_[h\Zgb_�

< hlghr_gbb h^ghc iZjlbb dgb] ihdmiZl_ev \u^\bgme lj_[h\Zgb_ h kgb`_gbb p_gu� Z lZd`_

\haf_s_gbb m[uldh\� y\eyxsboky j_amevlZlhf bkihevah\Zgby ijh^Z\phf g_kdhevdh bghc [mfZ]b� q_f [ueh

kh]eZkh\Zgh� Km^ ihklZgh\be� qlh ihdmiZl_ev ^Ze k\h_\j_f_ggh_ m\_^hfe_gb_ b ^hklZlhqgh dhgdj_lgh mdZaZe

gZ g_khhl\_lkl\b_ lh\ZjZ �klZlvy �� DFDIL�� Ijh^Z\_p ij_^eh`be aZ k\hc kq_l bkijZ\blv keh`b\r__ky

iheh`_gb_� h^gZdh ihdmiZl_ev hldZaZeky hl wlh]h ij_^eh`_gby ba�aZ �g_o\Zldb \j_f_gb�� Km^ kq_e� qlh

ijh^Z\_p fh`_l bkijZ\blv ^hims_ggu_ g_^hklZldb ebrv \ lhf kemqZ_� _keb wlh g_ ijb\_^_l d g_h[hkgh\Zgguf

aZ^_j`dZf� g_m^h[kl\m beb g_hij_^_e_gghklb dhfi_gkZpbb ^ey ihdmiZl_ey� ?keb lZdh_ aZly]b\Zgb_ kjhdh\

y\ey_lky fZl_jbZevguf gZjmr_gb_f ^h]h\hjZ kh]eZkgh klZlv_ 49 (1)(b) DFDIL beb _keb g_kh[ex^_gb_ kjhdh\

ijb\_^_l d fZl_jbZevghfm gZjmr_gbx ^h]h\hjZ� lh [m^_l bf_lv f_klh g_h[hkgh\ZggZy aZ^_j`dZ� Km^ g_

ijbgye j_r_gb_ h lhf� b^_l eb j_qv \ ^Zgghf kemqZ_ h lZdbo gZjmr_gbyo� ihkdhevdm ihdmiZl_ev dhgdj_lgh g_

\u^\bgme b g_ ih^l\_j^be k\h_ lj_[h\Zgb_ h kgb`_gbb p_gu b dhfi_gkZpbb ms_j[Z�

Qlh dZkZ_lky iZjlbb dZlZeh]h\� dhlhju_ ij_^iheZ]Zehkv ijh^Zlv \ oh^_ ijh\_^_gby \uklZ\db b

ijhba\h^kl\h dhlhjuo [ueh aZlygmlh ih ijbqbgZf� k\yaZgguf k ihdmiZl_e_f� lh km^ hldehgbe lj_[h\Zgb_

ihdmiZl_ey gZ \haf_s_gb_ ms_j[Z� K l_f qlh[u h[_ki_qblv gZebqb_ dZlZeh]h\ d hldjulbx \uklZ\db� ijh^Z\_p

h[jZlbeky d h^ghc wdki_^blhjkdhc dhfiZgbb� dhlhjZy ]ZjZglbjh\ZeZ k\h_\j_f_ggmx ^hklZ\dm� L_f g_ f_g__

dZlZeh]b ijb[ueb kebrdhf iha^gh� Km^ kq_e� qlh \ khhl\_lkl\bb kh klZlv_c �� DFDIL ijh^Z\_p g_k_l

hl\_lkl\_gghklv lhevdh aZ hj]ZgbaZpbx i_j_\hadb� l�_� i_j_^Zqm lh\Zjh\ i_j\hfm i_j_\haqbdm ^ey ^hklZ\db

ihdmiZl_ex� LZdbf h[jZahf ijh^Z\_p ^he`guf h[jZahf \uihegbe k\h_ h[yaZl_evkl\h b g_ g_k_l

hl\_lkl\_gghklb aZ hiehrghklv i_j_\haqbdZ� Ih lhc `_ ijbqbg_ ijh^Z\_p g_ fh`_l kh]eZkgh klZlv_ 79(2)
DFDIL g_klb hl\_lkl\_gghklv aZ ih\_^_gb_ i_j_\haqbdZ� gZgylh]h bf ^ey \uiheg_gby qZklb ^h]h\hjZ� Km^

aZdexqbe� qlh ijh^Z\_p k\h_\j_f_ggh \uihegy_l k\hb h[yaZl_evkl\Z� _keb hg h[_ki_qb\Z_l k\h_\j_f_ggmx

hlijZ\dm ]jmah\� Z g_ \ lhf kemqZ_� _keb ihdmiZl_ev \h\j_fy bo ihemqZ_l�

K mq_lhf \ur_baeh`_ggh]h km^ ihklZgh\be� qlh ijh^Z\_p bf__l ijZ\h gZ mieZlm ihdmighc p_gu�

ihkdhevdm hg \uihegbe k\hb ^h]h\hjgu_ h[yaZl_evkl\Z� b hldehgbe ij_l_gabb ihdmiZl_ey�

>_eh ���� DFDIL �;  29
R\_cpZjby� Obergericht des Kantons Basel-Landschaft;  40-99/60 (A15)
� hdly[jy ���� ]h^Z

Pr≅sident des Bezirksgerichts Sissach;  A 98/55
� ghy[jy ���� ]h^Z

Hjb]bgZeu gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift fηr internationales und europ≅isches
Recht 115

Bkl_p� ]_jfZgkdbc ijh^Z\_p� ihklZ\be hl\_lqbdm� r\_cpZjkdhfm ihdmiZl_ex� dhee_dpbx e_lg_c

h^_`^u� Ihkdhevdm ihdmiZl_ev g_ mieZlbe ihdmigmx p_gm� ijh^Z\_p g_ ihklZ\be abfgxx dhee_dpbx

ke_^mxs_]h k_ahgZ� <ihke_^kl\bb ihdmiZl_ev aZieZlbe qZklv hklZlhqghc kmffu b gZijZ\be ijh^Z\pm ibkvfh

k baeh`_gb_f ]jZnbdZ ieZl_`_c hklZevghc kmffu� Z lZd`_ kjhdh\ ihklZ\db \ hlghr_gbb khhl\_lkl\mxs_c

abfg_c dhee_dpbb� Ijh^Z\_p g_ hl\_lbe gZ wlh ibkvfh ih _]h ihemq_gbb� \ha^_j`Z\rbkv \f_klh wlh]h hl

ihklZ\db abfg_c dhee_dpbb� AZl_f ijh^Z\_p \ha[m^be ^_eh h \aukdZgbb aZ^he`_gghklb \ hlghr_gbb

ihdmiZl_ey� dhlhjuc \ha[m^be \klj_qguc bkd h \haf_s_gbb m[uldh\� y\eyxsboky� ih _]h fg_gbx� j_amevlZlhf

g_ihklZ\db ijh^Z\phf abfg_c dhee_dpbb.

:i_eeypbhgguc km^ ih^l\_j^be j_r_gb_ km^Z i_j\hc bgklZgpbb� hldehgb\r_]h \klj_qguc bkd

ihdmiZl_ey b ijbgy\r_]h d jZkkfhlj_gbx bkd ijh^Z\pZ�
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Km^ knhjfmebjh\Ze lhedh\Zgb_ ibkvfZ ijh^Z\pZ k mq_lhf \k_o khhl\_lkl\mxsbo h[klhyl_evkl\

�klZlvy � DFDIL�� aZdexqb\� qlh kh]eZr_gb_ f_`^m klhjhgZfb g_ [ueh baf_g_gh �klZlvy �� DFDIL� \ lhf

kfuke_� qlh ijh^Z\_p ^he`_g [ue ihklZ\blv abfgxx dhee_dpbx ih ihemq_gbb qZklbqgh]h ieZl_`Z aZ e_lgxx

dhee_dpbx� Nhjfmebjh\db� bkihevah\Zggu_ \ ibkvf_� [ueb ^\mkfuke_ggufb� b ihdmiZl_ev g_ kfh] ^hdZaZlv�

qlh _]h jZatykg_gby kfukeZ ibkvfZ ^he`gu bf_lv ij_bfms_kl\_ggmx kbem� Km^ ihklZgh\be� qlh hlkmlkl\b_

hl\_lZ kh klhjhgu ijh^Z\pZ g_ fh`_l [ulv bklhedh\Zgh dZd kh]eZkb_ k kh^_j`Zgb_f ibkvfZ�

>_eh ���� DFDIL �;  [50];  54;  62
R\_cpZjby� � Handelsgericht des Kantons Aargau;  OR.98.00010
11 bxgy ���9 ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 117

Hl\_lqbd� nbjfZ P AG b __ nbebZe K AG� \ l_q_gb_ fgh]bo e_l aZdmiZe ]jZgmebjh\Zgguc ieZklbd m

bklpZ� njZgpmakdh]h ijh^Z\pZ� <ihke_^kl\bb nbjfZ P AG iheghklvx ijbgyeZ gZ k_[y jmdh\h^kl\h

dhff_jq_kdbfb hi_jZpbyfb k ieZklbdhf hl K AG� ijbq_f ihke_^gyy [ueZ i_j_bf_gh\ZgZ \ nbjfm I AG� L_f

g_ f_g__ ihke_ dhjihjZlb\ghc j_hj]ZgbaZpbb khljm^gbdb P AG� jZg__ y\ey\rb_ky khljm^gbdZfb K AG,
ijh^he`Zeb bkihevah\Zlv ^ey aZdZaZ ]jZgmebjh\Zggh]h ieZklbdZ m ijh^Z\pZ [eZgdb b i_qZlb K AG.
Khhl\_lkl\mxsb_ kq_lZ hklZebkv g_hieZq_ggufb� b ijh^Z\_p \ha[m^be \ hlghr_gbb I AG� [u\r_c K AG� bkd

h[ mieZl_ aZ^he`_gghklb� I AG ml\_j`^ZeZ� qlh fZl_jbZeu [ueb aZdZaZgu hl bf_gb P AG b� khhl\_lkl\_ggh�

hgZ g_ g_k_l hl\_lkl\_gghklb aZ hklZlhqgmx kmffm�

Km^ ijbgye j_r_gb_ ih \hijhkm h lhf� dlh y\ey_lky klhjhghc ^h]h\hjZ dmieb�ijh^Z`b� gZ hkgh\Zgbb

klZlvb � DFDIL� >h]h\hj ih^e_`Ze lhedh\Zgbx k bkihevah\Zgb_f ijbgpbiZ ^h[jhkh\_klghklb b k mq_lhf

\k_o khhl\_lkl\mxsbo h[klhyl_evkl\ ^_eZ� G_kfhljy gZ lh� qlh \ DFDIL g_ kh^_j`Zlky dZdb_�eb[h

dhgdj_lgu_ f_lh^u lhedh\Zgby� lZdh_ lhedh\Zgb_ ^he`gh� l_f g_ f_g__� \ ijbgpbi_ hkgh\u\Zlvky gZ DFDIL�

Khhl\_lkl\mxs__ gZpbhgZevgh_ aZdhgh^Zl_evkl\h ke_^m_l ijbf_gylv ebrv \ lhf kemqZ_� _keb wlh g_\hafh`gh�

GZ ijZdlbd_ km^ ijbf_gbe r\_cpZjkdh_ ijZ\h� k^_eZ\ \u\h^ h lhf� qlh I AG ^he`gZ m^h\e_l\hjblv

ij_^ty\e_ggh_ lj_[h\Zgb_�

Km^ kq_e� qlh kh]eZkgh klZlv_ �� DFDIL I AG g_k_l hl\_lkl\_gghklv aZ mieZlm ihdmighc p_gu b qlh

kh]eZkgh klZlv_ 62 DFDIL ijh^Z\_p bf__l ijZ\h lj_[h\Zlv lZdhc ieZl_` \ dZq_kl\_ kj_^kl\Z ijZ\h\hc aZsblu

hl g_bkiheg_gby ihdmiZl_e_f k\h_]h h[yaZl_evkl\Z hkms_kl\blv ieZl_`�

< hlghr_gbb ijhkv[u ihdmiZl_ey h kgb`_gbb p_gu km^ ihklZgh\be� qlh ihdmiZl_ev g_ h[_ki_qbe

kh[ex^_gby mkeh\bc ^ey lZdh]h khdjZs_gby [kh]eZkgh klZlv_ �� DFDIL].

>_eh ��� DFDIL [4]; 8; 14
R\_cpZjby� � Handelsgericht des Kantons Turgau; ZB 95 22
19 ^_dZ[jy ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 118

R\_cpZjkdbc bkl_p� Z]_gl�jZkijhkljZgbl_ev h^ghc Z\kljbckdhc nbjfu�ba]hlh\bl_ey� ij_^ty\be bkd

hl\_lqbdm� r\_cpZjkdhfm ihdmiZl_ex� gZ hieZlm lh\Zjh\� ihklZ\e_gguo ba]hlh\bl_e_f� IhdmiZl_ev ij_^ty\be

\klj_qguc bkd k lj_[h\Zgb_f \haf_klblv m[uldb� \hagbdrb_� ih _]h ml\_j`^_gbx� \ j_amevlZl_ ihklZ\hd�

bf_\rbo f_klh ih bkl_q_gbb mklZgh\e_gguo kjhdh\� dhlhju_ g_ ij_^iheZ]Zebkv ihke_ h[ty\e_gby

ba]hlh\bl_e_f k\h_c g_khklhyl_evghklb� IhdmiZl_ev hkiZjb\Ze ijZ\h bklpZ ij_^ty\eylv bkd \ dZq_kl\_
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gZ^e_`Zs_c klhjhgu� ihkdhevdm kh]eZr_gb_ h dmie_�ijh^Z`_ [ueh aZdexq_gh k ba]hlh\bl_e_f� IhdmiZl_ev b

ba]hlh\bl_ev h[f_gyebkv hn_jlhc b Zdp_ilhf� ijbq_f bkihevah\Zebkv [eZgdb ba]hlh\bl_ey�

Km^ kq_e� qlh \ DFDIL g_ kh^_j`Zlky ijZ\beZ� dZkZxsb_ky Z]_glkdbo kh]eZr_gbc� < lh `_ \j_fy \

p_eyo mklZgh\e_gby ^h]h\Zjb\Zxsboky klhjhg dhgdj_lgh]h kh]eZr_gby h dmie_�ijh^Z`_ – \ khhl\_lkl\bb kh

klZlv_c �� DFDIL� dZkZxs_cky hn_jlu� – \hijhk h[ Z]_glkdbo kh]eZr_gbyo fh`gh g_ mqblu\Zlv�

Km^ bklhedh\Ze aZy\e_gby klhjhg� k^_eZggu_ ih aZdexq_gbb kh]eZr_gbc h dmie_�ijh^Z`_ �klZlvy 8
DFDIL�� k mq_lhf \k_o khhl\_lkl\mxsbo h[klhyl_evkl\� Km^ ihklZgh\be� qlh ih\_^_gb_ ba]hlh\bl_ey y\gh

k\b^_l_evkl\m_l h lhf� qlh ba]hlh\bl_ev� Z g_ bkl_p� ^he`_g [ue klZlv klhjhghc kh]eZr_gby h dmie_�ijh^Z`_

�klZlvy �� DFDIL�� < lh `_ \j_fy bkl_p bf_e ijZ\h lj_[h\Zlv mieZlu ihdmighc p_gu� ihkdhevdm hg

i_j_mklmibe k\hb lj_[h\Zgby ba]hlh\bl_ex� Km^ hij_^_ebe� qlh i_j_mklmidZ lj_[h\Zgbc g_ ho\Zlu\Z_lky

iheh`_gbyfb DFDIL� Ihwlhfm km^ kq_e� qlh xjb^bq_kdZy kbeZ i_j_mklmidb ^he`gZ j_]mebjh\Zlvky

\gmlj_ggbf ijZ\hf :\kljbb� ijbf_gbfuf kh]eZkgh iheh`_gbyf qZklgh]h f_`^mgZjh^gh]h ijZ\Z�

>_eh ��� DFDIL 4
R\_cpZjby� Repubblica e Cantone del Ticino, La seconda Camera civile del Tribunale d0appello;
12.95.00300
�� n_\jZey ���� ]h^Z

Hjb]bgZe gZ blZevygkdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [1997] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 135

Bkl_p� blZevygkdbc ijh^Z\_p� ij_^ty\be bkd hl\_lqbdm� r\_cpZjkdhfm ihdmiZl_ex� gZ mieZlm ihdmighc

p_gu aZ lbih]jZnkdmx [mfZ]m� Ih ml\_j`^_gbx ihdmiZl_ey� hg g_ y\eyeky ^he`ghc klhjhghc� ihkdhevdm hg

\uihegye nmgdpbb Z]_glZ h^ghc [he]Zjkdhc dhfiZgbb� Ohly h[_ klhjhgu aZy\beb h ijbagZgbb blZevygkdh]h

ijZ\Z� km^ kq_e� qlh \ ^Zgghf kemqZ_ ijbf_gbfZ DFDIL� < lh `_ \j_fy� ihkdhevdm \ DFDIL g_ kh^_j`Zlky

ijZ\beZ� dZkZxsb_ky Z]_glkdbo kh]eZr_gbc� km^ ijbf_gbe r\_cpZjkdh_ ijZ\h kh]eZkgh ghjfZf dheebabhggh]h

ijZ\Z R\_cpZjbb�

>_eh ��6 DFDIL 39
R\_cpZjby� Repubblica e Cantone del Ticino, La seconda Camera civile del Tribunale d0appello;
12.99.00036
8 bxgy 1999 ]h^Z
Hjb]bgZe gZ blZevygkdhf yaud_

J_axf_ him[ebdh\Zgh gZ g_f_pdhf yaud_� [2000] Schweizerische Zeitschrift für internationales und europ≅isches
Recht 120

Bkl_p� blZevygkdbc ba]hlh\bl_ev b ijh^Z\_p� ijh^Ze \bggu_ [mluedb hl\_lqbdm� r\_cpZjkdhfm

ihdmiZl_ex� ^ey jZkijhkljZg_gby \ R\_cpZjbb� IhdmiZl_ev g_ mieZlbe ihdmigmx p_gm b ihlj_[h\Ze

\haf_klblv m[uldb� kkueZykv gZ g_khhl\_lkl\b_ lh\ZjZ�

Km^ hldehgbe wlh lj_[h\Zgb_� Kh]eZkgh kh]eZr_gbx ij_^_evguc kjhd gZijZ\e_gby m\_^hfe_gby h

g_khhl\_lkl\bb lh\ZjZ khklZ\ey_l \hk_fv ^g_c kh ^gy ihemq_gby lh\ZjZ� Km^ kq_e� qlh klhjhgu bf_xl ijZ\h

aZdexqblv lZdh_ kh]eZr_gb_ b ihwlhfm g_ mqblu\Zlv iheh`_gby klZlvb �� DFDIL� IhdmiZl_ev ^Ze

m\_^hfe_gb_ ih bkl_q_gbb \hkvfb^g_\gh]h kjhdZ� mljZlb\ lZdbf h[jZahf iheghklvx k\h_ ijZ\h kkueZlvky gZ

g_khhl\_lkl\b_ lh\ZjZ� Djhf_ lh]h� km^ ihklZgh\be� qlh \ aZiha^Zehf ba\_s_gbb g_ [ue ^hklZlhqgh dhgdj_lgh

baeh`_g oZjZdl_j g_khhl\_lkl\by lh\ZjZ�
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>_eh ��7  DFDIL �����Z�� ����� �� ������ �����

=_jfZgby� Landgericht Saarbrηcken, 7 IV 75/95
26 fZjlZ ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

G_ khh[sZehkv

Bkl_p� blZevygkdbc ijh^Z\_p� ihklZ\be b mklZgh\be h[hjm^h\Zgb_ ^ey dZn_�fhjh`_gh]h hl\_lqbdZ�

]_jfZgkdh]h ihdmiZl_ey� Ihke_ ihklZ\db klhjhgu ^h]h\hjbebkv hlghkbl_evgh h[s_c ihdmighc p_gu k mq_lhf

m`_ ijhba\_^_gghc ihdmiZl_e_f qZklbqghc mieZlu� IhdmiZl_ev ^Ze k\h_ kh]eZkb_ b ih^ibkZe k_fv

i_j_\h^guo \_dk_e_c gZ hklZlhqgmx kmffm ihdmighc p_gu� <ihke_^kl\bb ihdmiZl_ev ih^Ze `Zeh[m \ k\yab k

g_\uiheg_gb_f ijh^Z\phf g_dhlhjuo jZ[hl b hijhl_klh\Ze dZq_kl\h h[hjm^h\Zgby� Ijh^Z\_p ij_^ty\be bkd

gZ mieZlm hklZlhqghc kmffu ihdmighc p_gu� Km^ jZkkfhlj_e wlm `Zeh[m \ ihjy^d_ mijhs_ggh]h ijhba\h^kl\Z

k p_evx h[_ki_qblv \uiheg_gb_ h[yaZl_evkl\ ih \_dk_eyf�

Km^ ih^l\_j^be k\h_ j_r_gb_ \ oh^_ \kihfh]Zl_evgh]h ijhba\h^kl\Z�

Km^ kq_e DFDIL ijbf_gbfhc kh]eZkgh klZlv_ �����Z� DFDIL� ihkdhevdm dhff_jq_kdb_ ij_^ijbylby

klhjhg gZoh^bebkv \ BlZebb b =_jfZgbb� dhlhju_ y\eyxlky >h]h\Zjb\Zxsbfbky KlhjhgZfb DFDIL� Km^

d\Zebnbpbjh\Ze ^h]h\hj f_`^m klhjhgZfb dZd dmiex�ijh^Z`m lh\Zjh\� ih^e_`Zsbo ba]hlh\e_gbx kh]eZkgh

klZlv_ ���� DFDIL�

Km^ mklZgh\be� qlh ihdmiZl_ev ijbagZe khhl\_lkl\b_ h[hjm^h\Zgby� ^Z\ kh]eZkb_ ijh^Z\pm gZ mieZlm

hklZlhqghc kmffu ihdmighc p_gu b ij_^hklZ\b\ \_dk_ey� Ihkdhevdm ijb wlhf ihdmiZl_ev g_ ihklZ\be \hijhk

h g_khhl\_lkl\bb lh\ZjZ beb h ij_^iheh`bl_evghf hlkmlkl\bb qZklb h[hjm^h\Zgby� km^ bklhedh\Ze wlh dZd

ijbagZgb_ ihdmiZl_e_f lh]h nZdlZ� qlh f_[_ev [ueZ ihklZ\e_gZ [_a ^_n_dlh\� Km^ ^Ze__ mklZgh\be� qlh

ihdmiZl_ev ^he`_g [ue hkfhlj_lv lh\Zj \ khhl\_lkl\bb kh klZlv_c �� DFDIL� H^ghagZqgh ijbgy\

ihklZ\e_ggmx f_[_ev� ihdmiZl_ev ijbagZe __ khhl\_lkl\b_ b ebrbeky ijZ\Z kkueZlvky gZ g_khhl\_lkl\b_

lh\ZjZ kh]eZkgh klZlv_ �� DFDIL� LZdbf h[jZahf� ihdmiZl_ev mljZlbe ijZ\h gZ ih^Zqm `Zeh[u hlghkbl_evgh

gZebqby ^_n_dlh\ \ f_[_eb� ihkdhevdm lZdh\u_ ke_^h\Zeh \uy\blv \ oh^_ hkfhljZ� < bghf kemqZ_ _]h

ih\_^_gb_ ghkbeh [u ijhlb\hj_qb\uc oZjZdl_j b y\eyehkv [u gZjmr_gb_f ijbgpbiZ ^h[jhkh\_klghklb

�klZlvy ���� DFDIL��

Km^ kq_e� qlh ihdmiZl_ev \ emqr_f kemqZ_ fh] [u khkeZlvky gZ g_khhl\_lkl\b_ lh\ZjZ� dhlhjh_

ijhy\behkv ihke_ ^Zlu aZdexq_gby klhjhgZfb kh]eZr_gby hlghkbl_evgh hklZlhqghc kmffu ihdmighc p_gu� \

ij_^_eZo ^\moe_lg_]h kjhdZ� ij_^mkfhlj_ggh]h klZlv_c ����� DFDIL� H^gZdh b \ wlhf kemqZ_ ihdmiZl_ev

dhgdj_lgh g_ mdZaZe oZjZdl_j ^_n_dlh\ f_[_eb� dZd wlh ij_^mkfhlj_gh klZlv_c ����� DFDIL� Ba\_s_gb_�

^Zggh_ ihdmiZl_e_f hlghkbl_evgh ^_n_dlh\� g_ [ueh ^hklZlhqgh ih^jh[guf b ih^l\_j`^_gguf� Djhf_ lh]h�

lZdh_ ba\_s_gb_ [ueh ^Zgh k gZjmr_gb_f kjhdh\� Km^ mlhqgbe� qlh p_ev gZijZ\e_gby ihdmiZl_ex ba\_s_gby k

baeh`_gb_f oZjZdl_jZ g_khhl\_lkl\by lh\ZjZ kjZam `_ ihke_ mklZgh\e_gby lZdh]h khhl\_lkl\by aZdexqZ_lky \

lhf� qlh[u ^Zlv _fm \hafh`ghklv hij_^_eblv gZijZ\e_gb_ ^_ckl\bc� gZijbf_j� h[_ki_qblv hkfhlj lh\Zjh\�

mkljZg_gb_ ^_n_dlh\ beb \ha\jZs_gb_ hlijZ\bl_ex�

>_eh ���� DFDIL ����;  30;  31;  53;  66;  69(2);  71(1);  71(3)
=_jfZgby� Oberlandgericht Hamm;  19 U 127/97
26 bxgy ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

Him[ebdh\Zgh gZ g_f_pdhf yaud_ \ >����@ Recht der Internationalen wirtschaft, 786;
   [2000] Transportrecht-Internationales Handelsrecht, 7; http://www.jura.uni-
   freiburg.de/iprl/cisg/urteile/text/434.htm
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>\Z Z\kljbckdbo ijh^Z\pZ b hl\_lqbd� ]_jfZgkdbc ihdmiZl_ev� aZdexqbeb kh]eZr_gb_ h ihklZ\d_

f_[_eb� ba]hlh\e_gghc b ojZgys_cky gZ kdeZ^_ \ <_g]jbb� Dh]^Z lh\Zju [ueb ^hklZ\e_gu gZ kdeZ^� ijh^Z\pu

\uklZ\beb kq_lZ aZ ojZg_gb_� dhlhju_ [ueb \ihke_^kl\bb gZijZ\e_gu ihdmiZl_ex� < khhl\_lkl\bb k

kh]eZr_gbyfb ihdmiZl_ev bf_e ijZ\h aZdZau\Zlv qZklbqgmx ihklZ\dm f_[_eb� dhlhjZy ih^e_`ZeZ i_j_^Zq_

ijh^Z\pZfb gZ kdeZ^_ b ih]jm`_gZ eb[h \ nmj]hgu� eb[h \ ]jmah\bdb ihdmiZl_ey ^ey ihklZ\db ihdmiZl_ex� Ih

ihklmie_gbb lh\ZjZ ihdmiZl_ev [ue h[yaZg mieZlblv ihdmigmx p_gm gZ hkgh\_ lh\Zjgh�]jmah\hc gZdeZ^ghc�

<uklZ\b\ g_kdhevdh kq_lh\ aZ ojZg_gb_� ihdmiZl_eb i_j_mklmibeb k\hb ijZ\Z lj_lv_c klhjhg_� bklpm�

IhdmiZl_ev� ihemqb\ ba\_s_gb_ lj_lv_c klhjhgu h i_j_mklmid_� ^Ze k\h_ ibkvf_ggh_ kh]eZkb_� < lh `_ \j_fy�

ihkdhevdm ihdmiZl_ev g_ ihemqbe f_[_ev� i_j_qbke_ggmx \ kdeZ^kdbo gZdeZ^guo� hg g_ mieZlbe ihdmigmx

p_gm� <_g]_jkdZy kdeZ^kdZy nbjfZ h[ty\beZ h k\h_f [Zgdjhlkl\_� ijbq_f f_[_eb gZ kdeZ^_ g_ hdZaZehkv�

<ihke_^kl\bb bkl_p ij_^ty\be bkd ihdmiZl_ex gZ ij_^iheh`bl_evgmx hklZlhqgmx kmffm ihdmighc p_gu gZ

hkgh\_ kdeZ^kdbo gZdeZ^guo�

:i_eeypbhgguc km^ ih^^_j`Ze j_r_gb_ km^Z gbar_c bgklZgpbb� dhlhjuc hldehgbe wlh lj_[h\Zgb_�

Km^ kq_e DFDIL ijbf_gbfhc� ihkdhevdm h[_ klhjhgu bf_xl k\hb dhff_jq_kdb_ ij_^ijbylby \

jZaebqguo ^h]h\Zjb\Zxsboky kljZgZo DFDIL b g_ bkdexqbeb ijbf_g_gb_ __ iheh`_gbc kh]eZkgh klZlv_ 6
DFDIL�

Km^ hl\_j] ml\_j`^_gb_ bklpZ h lhf� qlh kh]eZkb_ ihdmiZl_ey gZ i_j_mklmidm ijZ\ jZ\ghagZqgh

ijbagZgbx mklmie_gguo lj_[h\Zgbc� < k\yab k hlkmlkl\b_f \ DFDIL iheh`_gby� dZkZxs_]hky ijh[e_fu

ijbagZgby� km^ ijbf_gbe ghjfu qZklgh]h f_`^mgZjh^gh]h ijZ\Z =_jfZgbb� k mq_lhf dhlhjuo [ueh ijbf_g_gh

Z\kljbckdh_ ijZ\h� < khhl\_lkl\bb k lZdbf ijZ\hf ibkvf_ggh_ kh]eZkb_ gZ i_j_mklmidm g_ ij_^klZ\ey_l kh[hc

ijbagZgb_ lj_[h\Zgbc b ihwlhfm [ueh hldehg_gh�

Km^ kq_e� qlh bkl_p g_ bf__l ijZ\Z lj_[h\Zlv mieZlu ihdmighc p_gu kh]eZkgh klZlv_ �� DFDIL�

ihkdhevdm jZg__ klZeh hq_\b^guf� qlh ijh^Z\pu g_ kfh]ml h[_ki_qblv ihklZ\dm f_[_eb� dhlhjZy ij_^klZ\eyeZ

kh[hc kms_kl\_ggmx qZklv bo h[yaZl_evkl\ �klZlvy �� DFDIL�� Ke_^h\Zl_evgh� ihdmiZl_ev fh] ijbhklZgh\blv

\uiheg_gb_ k\hbo h[yaZl_evkl\ \ khhl\_lkl\bb kh klZlv_c ������Z� DFDIL� Km^ bklhedh\Ze hldZa ihdmiZl_ey

hkms_kl\blv ieZl_`b ih kdeZ^kdbf gZdeZ^guf dZd lj_[m_fh_ kh]eZkgh klZlv_ ���� DFDIL ba\_s_gb_ h

ijbhklZgh\e_gbb bkiheg_gby�

Km^ ihklZgh\be� qlh ihdmiZl_ev g_ h[yaZg ieZlblv ihdmigmx p_gm \ khhl\_lkl\bb kh klZlv_c �� DFDIL�

ihkdhevdm bkl_p g_ ^hdZaZe� qlh lh\Zju [ueb mljZq_gu ihke_ lh]h� dZd jbkd i_j_r_e gZ ihdmiZl_ey� < ^Zgghf

kemqZ_ i_j_oh^ jbkdZ ih^e_`Ze hij_^_e_gbx \ khhl\_lkl\bb kh klZlv_c ����� DFDIL� ihkdhevdm kh]eZkgh

kh]eZr_gbyf f_`^m klhjhgZfb ihdmiZl_ev [ue h[yaZg ijbgylv lh\Zju \ f_kl_� bghf� q_f f_klhgZoh`^_gb_

dhff_jq_kdh]h ij_^ijbylby ijh^Z\pZ� < lh `_ \j_fy mkeh\by i_j_oh^Z jbkdZ \ khhl\_lkl\bb kh klZlv_c 69(2)
DFDIL� Z bf_ggh ihklZ\dZ \ mklZgh\e_ggu_ kjhdb b hk\_^hfe_gghklv ihdmiZl_ey h lhf� qlh lh\Zj

ij_^hklZ\e_g \ _]h jZkihjy`_gb_� g_ [ueb kh[ex^_gu� Kh]eZkgh kh]eZr_gbyf f_`^m klhjhgZfb ihklZ\dZ

ih^e_`ZeZ hij_^_e_gbx ihdmiZl_e_f �klZlvy ���Z� DFDIL)� qlh g_ [ueh h[_ki_q_gh� Z ijh^Z\pu g_

ij_^hklZ\beb f_[_ev \ jZkihjy`_gb_ ihdmiZl_ey �klZlvy ���E� DFDIL��

>_eh ���� DFDIL ������Z�� ������k�� ������ ��� ��� ������E�

=_jfZgby� /DQGJHULFKW 5HJHQVEXUJ;  6 O 107/98
24 k_gly[jy ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

Him[ebdh\Zgh gZ g_f_pdhf yaud_� >����@ Forum International, 104

<h \j_fy ijh\_^_gby h^ghc yjfZjdb l_dklbevguo ba^_ebc hl\_lqbd� ]_jfZgkdbc ihdmiZl_ev� aZdZaZe m

bklpZ� ijh^Z\pZ� ldZgb ^ey ihrb\Z x[hd b ieZlv_\� Ihke_ ihklZ\db ihdmiZl_ev \ukdZaZe \hajZ`_gby \

hlghr_gbb dZq_kl\Z b jZaf_jZ ldZgb� ihkdhevdm bo wdhghfbqguc jZkdjhc g_ [ue \hafh`_g� IhdmiZl_ev
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ihlj_[h\Ze� qlh[u ijh^Z\_p ihklZ\be �[_amdhjbag_gguc lh\Zj� \ l_q_gb_ �� ^g_c� Ijh^Z\_p gZijZ\be h[jZapu

^jm]hc ldZgb b aZijhkbe m ihdmiZl_ey ^hihegbl_evgmx bgnhjfZpbx h ijh[e_fZo� k dhlhjufb lhl klZedb\Z_lky

ijb ihrb\_ x[hd b ieZlv_\� Dh]^Z ihdmiZl_ev hldZaZeky ijbgylv lh\Zj� ijh^Z\_p ij_^ty\be _fm bkd gZ

ihdmigmx p_gm�

Km^ ijbgye bkd d jZkkfhlj_gbx� Hg kq_e� qlh ihdmiZl_ev g_ bf_e ijZ\Z hldZaZlvky mieZlblv ihdmigmx

p_gm� ihkdhevdm ldZgb khhl\_lkl\h\Zeb ^h]h\hjm� IjbgbfZy \h \gbfZgb_ dhebq_kl\h� dZq_kl\h b hibkZgb_

ldZg_c� km^ aZdexqbe� qlh hgb y\eyxlky ijb]h^gufb ^ey ihrb\Z x[hd b ieZlv_\ �klZlvy ������Z� DFDIL��

IhdmiZl_ev g_ ij_^hklZ\be ijh^Z\pm bgnhjfZpbx h lhf� dZdbf h[jZahf h[_ki_qb\Z_lky wdhghfbqguc jZkdjhc

ldZgb� Djhf_ lh]h� lZdh_ lj_[h\Zgb_ g_ [ueh hq_\b^guf \ keh`b\rboky h[klhyl_evkl\Zo �klZlvy 35(2)(b)
DFDIL�� K\hckl\Z b dZq_kl\h ldZg_c khhl\_lkl\h\Zeb h[jZapZf� ij_^klZ\e_gguf ihdmiZl_e_f gZ yjfZjd_� b

lZdbf h[jZahf hgb khhl\_lkl\h\Zeb ^h]h\hjm kh]eZkgh klZlv_ ������k� DFDIL�

< hlghr_gbb dZq_kl\Z ldZg_c km^ kq_e� qlh ihdmiZl_ev dhgdj_lgh g_ mdZaZe oZjZdl_j g_khhl\_lkl\by

lh\ZjZ� b ^Z`_ \ lhf kemqZ_� _keb [u lZdh_ g_khhl\_lkl\b_ [ueh mklZgh\e_gh� ihdmiZl_ev k\h_\j_f_ggh g_ ^Ze

ba\_s_gby ijh^Z\pm \ khhl\_lkl\bb kh klZlv_c ����� DFDIL�

Km^ hij_^_ebe� qlh \ ex[hf kemqZ_ ihdmiZl_ev mljZlbe k\h_ ijZ\h aZy\blv h jZklhj`_gbb ^h]h\hjZ�

ihkdhevdm hg g_ mq_e iheh`_gby klZlvb ������E��LL� b �LLL� DFDIL� Km^ hlf_lbe� qlh ih kfukem wlbo

iheh`_gbc ihdmiZl_ev fh`_l aZy\blv h jZklhj`_gbb ^h]h\hjZ ebrv \ lhf kemqZ_� _keb hg ^Ze ijh^Z\pm

\hafh`ghklv bkihegblv ^h]h\hj� Km^ mklZgh\be� qlh ihdmiZl_ev ebrbe ijh^Z\pZ \hafh`ghklb mkljZgblv

g_^hklZlhd kh]eZkgh klZlv_ �� DFDIL� ihlj_[h\Z\ \ha\jZlZ ihklZ\e_ggh]h lh\ZjZ [_a mdZaZgby oZjZdl_jbklbd

�[_amdhjbag_ggh]h lh\ZjZ� b hldZaZ\rbkv ijbgylv ^jm]mx ldZgv� h[jZapu dhlhjhc [ueb _fm gZijZ\e_gu�

Ijh^Z\_p bf_e ijZ\h gZijZ\blv h[jZapu \f_klh iheghc aZf_sZxs_c ihklZ\db� ihkdhevdm hg g_ fh] agZlv�

kh]eZkblky eb ihdmiZl_ev gZ lZdmx ihklZ\dm� IhklZ\dZ h[jZaph\ [ueZ k\h_\j_f_gghc� ihkdhevdm klhjhgu g_

mkeh\bebkv h dhgdj_lghc ^Zl_ lZdhc ihklZ\db� LZdbf h[jZahf� ihdmiZl_ev g_ h[_ki_qbe kh[ex^_gb_ mkeh\bc

^ey jZklhj`_gby ^h]h\hjZ kh]eZkgh klZlv_ �� DFDIL�

>_eh �40� DFDIL 1(1); 4; 8; 25; 46; 47; 49(2)(b); 53; 66; 69(2)
=_jfZgby� 2EHUODQGHVJHULFKW 2OGHQEXUJ,  12 U 54/98
22 k_gly[jy ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

Him[ebdh\Zgh gZ g_f_pdhf yaud_� >����@ Oberlandesgerichts-Rechtsprechungsreport Oldenburg, 26

Bkl_p� ghj\_`kdbc ijh^Z\_p� ijh^Z\Ze k\_`mx ehkhkbgm h^ghc ^Zlkdhc dhfiZgbb ��dhfiZgby��� dhlhjZy

ihke_ __ h[jZ[hldb ijh^Z\ZeZ dhiq_gmx ehkhkbgm hl\_lqbdm� ]_jfZgkdhfm ihdmiZl_ex� Dh]^Z dhfiZgby

hdZaZeZkv \ ljm^ghf nbgZgkh\hf iheh`_gbb� ijh^Z\_p gZijZ\be ihdmiZl_ex aZdZa�ih^l\_j`^_gb_� <

khhl\_lkl\bb k ihke_^gbf ijh^Z\_p ^he`_g [ue ihklZ\blv k\_`mx ehkhkbgm ih ij_^mkfhlj_gghfm Z^j_km

^hklZ\db� bghfm� q_f f_klhgZoh`^_gb_ dhff_jq_kdh]h ij_^ijbylby dhfiZgbb� gZ mkeh\byo DDP Bgdhl_jfk�
Ih ihemq_gbb aZdZaZ�ih^l\_j`^_gby ijh^Z\_p ih^ibkZe b \ha\jZlbe wlhl aZdZa ihdmiZl_ex q_j_a dhfiZgbx�

<ihke_^kl\bb ijh^Z\_p ihklZ\be k\_`mx ehkhkbgm dhfiZgbb b gZijZ\be kq_lZ ihdmiZl_ex� < kq_lZo \

dZq_kl\_ Z^j_kZ ^hklZ\db [ueh mdZaZgh f_klhgZoh`^_gb_ dhff_jq_kdh]h ij_^ijbylby dhfiZgbb� < j_amevlZl_

[Zgdjhlkl\Z dhfiZgbb ihdmiZl_ev g_ ihemqbe k\_`mx ehkhkbgm b hldZaZeky gZ wlhf hkgh\Zgbb mieZlblv

ihdmigmx p_gm� AZl_f ijh^Z\_p ij_^ty\be bkd ihdmiZl_ex�

Km^ i_j\hc bgklZgpbb m^h\e_l\hjbe wlhl bkd� IhdmiZl_ev gZijZ\be Zi_eeypbx� aZy\b\ h jZklhj`_gbb

dhgljZdlZ� :i_eeypbhgguc km^ ih^l\_j^be j_r_gb_ km^Z i_j\hc bgklZgpbb�

Km^ ihklZgh\be� qlh DFDIL ijbf_gbfZ kh]eZkgh __ klZlvyf ���� b ��
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Km^ kq_e� qlh aZdZa�ih^l\_j`^_gb_ ijh^Z\pZ ij_^klZ\eye kh[hc hn_jlm ^ey ihklZ\db k\_`_c ehkhkbgu b

qlh ijhkv[Z h kjhqghf ih^l\_j`^_gbb y\gh k\b^_l_evkl\m_l h gZf_j_gbb ijh^Z\pZ aZdexqblv k ihdmiZl_e_f

kh]eZr_gb_ h ijh^Z`_� IhdmiZl_ev Zdp_ilh\Ze hn_jlm� ih^ibkZ\ aZdZa�ih^l\_j`^_gb_ b� lZdbf h[jZahf�

klhjhgu aZdexqbeb kh]eZr_gb_ h ihdmid_� Km^ ihklZgh\be� qlh g_ lj_[m_lky gbdZdh_ ^hihegbl_evgh_

lhedh\Zgb_ aZdZaZ�ih^l\_j`^_gby kh]eZkgh klZlv_ � DFDIL b qlh ihemq_gb_ ijh^Z\phf ih^ibkZggh]h aZdZaZ�

ih^l\_j`^_gby q_j_a dhfiZgbx g_ bf__l kms_kl\_ggh]h agZq_gby�

Km^ ^Ze__ kq_e� qlh ijh^Z\_p \uihegbe k\h_ h[yaZl_evkl\h ih ihklZ\d_� ohly ^hklZ\dZ [ueZ

hkms_kl\e_gZ \ f_klh� bgh_� q_f f_klh� ij_^mkfhlj_ggh_ ^h]h\hjhf b mkeh\byfb DDP Bgdhl_jfk� Wlh

g_kms_kl\_ggh� ihkdhevdm \ gZdeZ^ghc \ dZq_kl\_ ihemqZl_ey k\_`_c ehkhkbgu [ue mdZaZg ihdmiZl_ev�

Km^ ihklZgh\be� qlh ijh^Z\_p kms_kl\_ggh g_ gZjmrbe ^h]h\hj kh]eZkgh klZlv_ �� DFDIL� G_kfhljy

gZ nbgZgkh\u_ ljm^ghklb dhfiZgbb b ^hklZ\dm ehkhkbgu ih Z^j_km dhff_jq_kdh]h ij_^ijbylby� \uiheg_gb_

^h]h\hjZ g_ [ueh ihklZ\e_gh ih^ m]jham� Km^ ^Ze__ ihklZgh\be� qlh ^Z`_ _keb [u bf_eh f_klh gZjmr_gb_

^h]h\hjZ� ihdmiZl_ev g_ aZy\be h jZklhj`_gbb dhgljZdlZ \ l_q_gb_ jZamfgh]h kjhdZ� dZd wlh ij_^mkfhlj_gh

klZlv_c 49(2)(b) DFDIL� Djhf_ lh]h� ihdmiZl_ev g_ ihlj_[h\Ze hkms_kl\blv ihklZ\dm \ h]h\hj_ggh_ f_klh

kh]eZkgh klZlvyf �� b �� DFDIL� qlh [ueh bklhedh\Zgh dZd kh]eZkb_ ihdmiZl_ey gZ ihklZ\dm ih Z^j_km

dhfiZgbb�

Km^ aZdexqbe� qlh ijh^Z\_p \uihegbe k\hb h[yaZl_evkl\Z b qlh jbkd i_j_r_e gZ ihdmiZl_ey

�klZlvy ����� DFDIL�� Ke_^h\Zl_evgh� ihdmiZl_ev [ue h[yaZg mieZlblv ihdmigmx p_gm �klZlvy �� DFDIL��

ohly hg b g_ ihemqbe k\_`mx ehkhkbgm�

>_eh �41� DFDIL 1(1)�Z�; 39; 40; 52(2)
DZgZ^Z:  <ukhdbc km^ HglZjbh �km^vy K\bglhg�

31 Z\]mklZ ���� ]h^Z

La San Giuseppe v. Forti Moulding Ltd.
Hjb]bgZe gZ Zg]ebckdhf yaud_

G_ him[ebdh\Zgh� gh bf__lky \ [1999] Quicklaw, O.J. No. 3352;  [1999] ACWSJ LEXIS, 14059;  [1999] ACWSJ
31350;  90 All Canada Weekly Summaries 3rd, 871
Dhff_glZjbc gZ Zg]ebckdhf yaud_� Ziegel [1999], Canadian Business Law Journal, Vol. 32, 319

Ijbf_qZgb_� I_j\h_ j_r_gb_� ijbgylh_ dZgZ^kdbf km^hf gZ hkgh\_ ijbf_g_gby iheh`_gbc DFDIL

ihke_ __ \klmie_gby \ kbem \ DZgZ^_ \ ���� ]h^m�

Bkl_p� blZevygkdbc ijh^Z\_p� ijh^Z\Ze [Z]_lu� ba]hlZ\eb\Z_fu_ gZ _]h ij_^ijbylbb \ BlZebb�

hl\_lqbdm� dZgZ^kdhfm ihdmiZl_ex� Klhjhgu� kh\_jrb\rb_ jy^ k^_ehd \ i_jbh^ k ���� ih ���� ]h^� g_

aZdexqZeb gbdZdh]h ibkvf_ggh]h kh]eZr_gby� M ihdmiZl_ey \hagbdeb ljm^ghklb k kh[ex^_gb_f kjhdh\

ieZl_`_c� b ihke_ lh]h dZd g_h^ghdjZlgh [ueZ ij_^hklZ\e_gZ hlkjhqdZ� ijh^Z\_p ij_^ty\be _fm bkd�

IhdmiZl_ev ij_^ty\be \klj_qguc bkd gZ \haf_s_gb_ m[uldh\� kkueZykv gZ g_khhl\_lkl\b_ g_dhlhjuo h[jZaph\

lh\ZjZ b ihklZ\dm qj_af_jgh]h _]h dhebq_kl\Z�

Ihkdhevdm DFDIL \klmibeZ \ kbem \ DZgZ^_ \ ���� ]h^m� Z \ BlZebb \ ���� ]h^m� km^ ihklZgh\be� qlh

DFDIL ijbf_gbfZ d ihklZ\dZf gZqbgZy ebrv k ���� ]h^Z� dZ`^Zy ba dhlhjuo� dZd mdZau\Zehkv� [ueZ k\yaZgZ k

hl^_evguf ^h]h\hjhf�

Qlh dZkZ_lky \hijhkZ h khhl\_lkl\bb lh\ZjZ� lh km^ hl\_j] lj_[h\Zgb_� ihkdhevdm g_ [ueh ^Zgh

k\h_\j_f_ggh_ ba\_s_gb_� ij_^mkfhlj_ggh_ klZlv_c �� DFDIL� Djhf_ lh]h� ihdmiZl_ev g_ \u^\b]Ze gbdZdbo

ibkvf_gguo `Zeh[ hlghkbl_evgh g_khhl\_lkl\by lh\ZjZ� <ihke_^kl\bb km^ hldZaZeky bkihevah\Zlv klZlvx 40
DFDIL� ihkdhevdm bf_xsb_ky ^Zggu_ g_ ih^l\_j`^Zeb \u\h^ h lhf� qlh ijh^Z\_p agZe beb fh] agZlv h

^_n_dlZo�
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< hlghr_gbb ml\_j`^_gby h ihklZ\d_ qj_af_jgh]h dhebq_kl\Z lh\ZjZ km^ mklZgh\be� qlh klhjhgu

mkeh\bebkv h ^_kylbijhp_glghf hldehg_gbb hl aZdZaZggh]h dhebq_kl\Z b qlh \ ij_^u^msbo kemqZyo

ihdmiZl_ev ^Z\Ze kh]eZkb_ gZ [hevr__ dhebq_kl\h lh\ZjZ b hieZqb\Ze _]h� Ihwlhfm wlh lj_[h\Zgb_ [ueh

hl\_j]gmlh kh]eZkgh klZlv_ ����� DFDIL�

Km^ ijbgye j_r_gb_ \ ihevam ihdmiZl_ey h[ mieZl_ ijbqblZxs_cky ihdmighc p_gu b ijhp_glh\�

jZkkqblZgguo \ khhl\_lkl\bb k \gmlj_ggbf ijZ\hf�

II� >?E:� K<YA:GGU? K LBIH<UF A:DHGHFXGKBLJ:E H; :J;BLJ:@? �LA:�

>_eh ���� LA: ��� ��

Abf[Z[\_� <ukhdbc km^ OZjZj_ �km^vy Qbgo_g]h�� j_r_gb_ � GG �������

� fZjlZ b � Zij_ey ���� ]h^Z

Conforce (Pvt.) Limited v. The City of Harare
Hjb]bgZe gZ Zg]ebckdhf yaud_

G_ him[ebdh\Zgh

Kihj� \hagbdrbc f_`^m ^\mfy klhjhgZfb� [ue ij_^klZ\e_g gZ Zj[bljZ` \ ���� ]h^m� :j[blj \ug_k k\h_

j_r_gb_ ih wlhfm \hijhkm \ ���� ]h^m� Kihj dZkZeky kmffu \ jZaf_j_ hdheh ��� 000 ^hee� KR: b ijhp_glh\�

dhlhju_ ke_^h\Zeh jZkkqblZlv gZqbgZy k ���� ]h^Z�

<ub]jZ\rZy ^_eh klhjhgZ h[jZlbeZkv \ <ukhdbc km^ kh]eZkgh klZlv_ �� LA: \ p_eyo ijbagZgby b

ijb\_^_gby \ bkiheg_gb_ Zj[bljZ`gh]h j_r_gby�

< ijbf_g_gbb [ueh hldZaZgh kh]eZkgh klZlv_ �� LA: gZ lhf hkgh\Zgbb� qlh j_r_gb_ ijhlb\hj_qbl

im[ebqghfm ihjy^dm� ihkdhevdm hgh gZjmrZ_l ijZ\beh in duplum �^\hcgh_�� ijbf_gy_fh_ \ khhl\_lkl\bb k

iheh`_gbyfb h[s_]h ijZ\Z Abf[Z[\_� kh]eZkgh dhlhjhfm ijhp_glu g_ gZjZklZxl� dh]^Z hgb khklZ\eyxl kmffm�

jZ\gmx hkgh\ghc ijbqblZxs_cky kmff_�

<ukhdbc km^ kq_e� qlh \ kemqZ_ [md\Zevgh]h lhedh\Zgby Zj[bljZ`gh]h j_r_gby� l�_� iml_f jZkq_lZ

ijhp_glh\ gZqbgZy k ���� ]h^Z ^h ^Zlu \ug_k_gby j_r_gby� ih^e_`ZsZy \uieZl_ \ khhl\_lkl\bb k j_r_gb_f

kmffZ khklZ\bl k\ur_ �� feg� ^heeZjh\ KR:� LZdhc j_amevlZl ijhlb\hj_qbe [u ijZ\bem in duplum b

im[ebqghfm ihjy^dm�

< lh `_ \j_fy <ukhdbc km^ ihklZgh\be� qlh j_r_gb_ Zj[bljZ fh`_l lhedh\Zlvky dZd dhk\_ggh

ih^jZamf_\Zxs__ ^_ckl\b_ ijZ\beZ in duplum b qlh khhl\_lkl\_ggh hgh fh`_l [ulv ijbagZgh b ijb\_^_gh \

bkiheg_gb_�

<ukhdbc km^ ^Ze__ ihklZgh\be� qlh ijhp_glu� ij_\urZxsb_ ^\hcgmx hkgh\gmx kmffm� g_ gZqbkeyxlky

\ oh^_ Zj[bljZ`gh]h jZa[bjZl_evkl\Z� l�_� ijZ\beh in duplum g_ ijbhklZgZ\eb\Z_lky k gZqZehf Zj[bljZ`gh]h

jZa[bjZl_evkl\Z�

< j_amevlZl_ Zj[bljZ`gh_ j_r_gb_ [ueh ijbagZgh b ijb\_^_gh \ bkiheg_gb_ <ukhdbf km^hf k

ijhp_glZfb� jZkkqblZggufb ih hkgh\ghc kmff_ ^h ^hklb`_gby ^\hcghc kmffu�

Ijhp_glu lZd`_ [m^ml gZjZklZlv gZ ^\hcgmx kmffm gZqbgZy k ^Zlu \ug_k_gby j_r_gby ^h ^Zlu

ieZl_`Z� hiylv `_ ijb mkeh\bb� qlh wlh g_ [m^_l gZjmrZlv ijZ\beh in duplum.


