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="FH@bV46 F$@D>48 D,2`<, *,: BD,*FH"&:b,H F@$@6 R"FH\ F4FH,<Z F$@D" 4 D"FBD@FHD">,>4b

4>L@D<"P44 @ FJ*,$>ZN 4 "D$4HD"0>ZN D,T,>4bN, @F>@&">>ZN >" 8@>&,>P4bN 4 H4B@&ZN 2"8@>"N,
D"2D"$@H">>ZN 7@<4FF4,6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ BD"&J <,0*J>"D@*>@6 H@D(@&:4

(_=E3GC!9). 3>L@D<"P4b @$ @F@$,>>@FHbN ^H@6 F4FH,<Z 4 ,, 4FB@:\2@&">44 F@*,D04HFb &

CJ8@&@*FH&, *:b B@:\2@&"H,:,6 (A/CN.9/SER.E/GUIDE/1). )@FHJB 8 *@8J<,>H"< AAG_ & "3>H,D>,H"
@$,FB,R4&",HFb >" FHD">4P, E,8D,H"D4"H" _=E3GC!9 (http://www.uncitral.org).

C,2`<, *,: $Z:4 B@*(@H@&:,>Z, ,F:4 >, J8"2">@ 4>@,, >"P4@>":\>Z<4 8@DD,FB@>*,>H"<4,
>"2>"R,>>Z<4 4N BD"&4H,:\FH&"<4. E:,*J,H @H<,H4H\, RH@ >4 >"P4@>":\>Z, 8@DD,FB@>*,>HZ, >4 8"84,-
:4$@ *DJ(4, :4P", BDb<@ 4:4 8@F&,>>@ JR"FH&J`V4, & LJ>8P4@>4D@&">44 F4FH,<Z, >, >,FJH

@H&,HFH&,>>@FH4 2" :`$Z, @T4$84 4:4 JBJV,>4b 4:4 *DJ(4, >,H@R>@FH4.

!&H@DF8@, BD"&@ 2"V4V,>@ 2"8@>@< ©
?D(">42"P4b ?$X,*4>,>>ZN ="P46, 2000 (@*

32*">@ & !&FHD44

%F, BD"&" BD4>"*:,0"H "&H@DJ. 1"b&84 >" BD,*@FH"&:,>4, BD"&" >" &@FBD@42&,*,>4, *">>@(@ *@8J<,>H" 4:4
,(@ R"FH,6 F:,*J,H >"BD"&:bH\ B@ "*D,FJ: Secretary, United Nations Publications Board, United Nations Headquarters, New
York, N.Y. 10017, United States of America. AD"&4H,:\FH&" 4 BD"&4H,:\FH&,>>Z, JRD,0*,>4b <@(JH &@FBD@42&@*4H\

>"FH@bV46 *@8J<,>H 4:4 ,(@ R"FH4 $,2 B@:JR,>4b D"2D,T,>4b, @*>"8@ 4< BD,*:"(",HFb J&,*@<:bH\ @ H"8@<

&@FBD@42&,*,>44 ?D(">42"P4` ?$X,*4>,>>ZN ="P46.
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I. )+9!)+9!, E%a1!==Y+E%a1!==Y+ EE 7?=%+=O3+57?=%+=O3+5 ?C'!=31!O33?C'!=31!O33 ?#W+)3=+==YM?#W+)3=+==YM =!O35=!O35

?? 7IA9+7IA9+-AC?)!/+AC?)!/+ (7;7AG7;7AG)

[A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,]

),:@ 316: 7;7AG 1(1)(b); 38; 39; 49; 82(1); 82(2)
',D<">4b: %ZFT46 FJ* 2,<:4, 7@$:,>P; 2 U 1899/89
27 F,>Hb$Db 1991 (@*"
?D4(4>": >" >,<,P8@< b2Z8,

?BJ$:48@&">@ >" >,<,P8@< b2Z8,: http://www.jura.uni-freiburg.de/ipr1/cisg/urteile/text/30.htm
?BJ$:48@&">@ D,2`<, >" 4H":\b>F8@< b2Z8,: [1996] Diritto del Commercio Internazionale No. 90, 621

3FH,P, 4H":\b>F846 BD@*"&,P, B@FH"&4: @H&,HR48J, (,D<">F8@<J B@8JB"H,:`, <D"<@D>Z, B:4HZ.
AD@*"&,P BD@4>L@D<4D@&": B@8JB"H,:b, RH@ B:4HZ D"2$4HZ 4 RH@ 4N >,&@2<@0>@ D"2X,*4>4H\.
%B@F:,*FH&44 B@8JB"H,:\ D"2D,2": B:4HZ 4 @$D"$@H": 4N. A@F8@:\8J B@8JB"H,:\ @H8"2":Fb BD@42&,FH4

B:"H,0, BD@*"&,P B@HD,$@&": JB:"HZ B@8JB>@6 P,>Z.

!B,::bP4@>>Z6 FJ* JH&,D*4: D,T,>4, FJ*" B,D&@6 4>FH">P44, 8@H@DZ6 J*@&:,H&@D4: HD,$@&">4,
B@8JB"H,:b.

EJ* B@FH">@&4:, RH@ F@(:"F>@ >@D<"< R"FH>@(@ <,0*J>"D@*>@(@ BD"&" ',D<">44 BD4<,>4<Z<

b&:b,HFb 4H":\b>F8@, BD"&@. A@F8@:\8J 7;7AG &FHJB4:" *:b 3H":44 & F4:J F 1 b>&"Db 1988 (@*", H@ -
*"0, >,F<@HDb >" H@, RH@ ',D<">4b & ^H@H <@<,>H >, b&:b:"F\ *@(@&"D4&"`V4<Fb (@FJ*"DFH&@< -
7;7AG $Z:" F@RH,>" BD4<,>4<@6 (FH"H\b 1(1)(b) 7;7AG).

EJ* FR,:, RH@ & &Z>,F,>44 D,T,>46 @ H@<, $Z:4 :4 <D"<@D>Z, B:4HZ D"2$4HZ 4 $Z:@ :4 4N

>,&@2<@0>@ @H*,:4H\ *DJ( @H *DJ(" *@ @FJV,FH&:,>4b B@FH"&84, $Z:4 :4 H@&"DZ @F<@HD,>Z B@8JB"H,:,<

& H,R,>4, >,BD@*@:04H,:\>@(@ FD@8" (FH"H\b 38 7;7AG), >"BD"&4: :4 B@8JB"H,:\ 42&,V,>4, & H,R,>4,
D"2J<>@(@ FD@8" B@F:, @$>"DJ0,>4b >,F@@H&,HFH&4b (FH"H\b 397;7AG) 4:4 &&,: :4 BD@*"&,P B@8JB"H,:b
& 2"$:J0*,>4, @H>@F4H,:\>@ 8"R,FH&" H@&"D", >,H >,@$N@*4<@FH4.

EJ* B@FH">@&4:, RH@ & D,2J:\H"H, @$D"$@H84 <D"<@D>ZN B:4H B@8JB"H,:\ :4T4:Fb &@2<@0>@FH4
BD4>bH\ <,DZ 8 4N D,FH4HJP44 & H@< 0, F@FH@b>44, & 8@H@D@< @>4 $Z:4 B@:JR,>Z. % F4:J ^H@(@

B@8JB"H,:\ JHD"H4: F&@, BD"&@ >" @$Xb&:,>4, *@(@&@D" D"FH@D(>JHZ< (FH"H\b 49 7;7AG) & F@@H&,HFH&44
F@ FH"H\,6 82(1) 7;7AG. 7D@<, H@(@, B@8JB"H,:\ >, &ZB@:>4: HD,$@&">46 FH"H\4 82(2) 7;7AG, & F4:J
8@H@DZN FH"H\b 82(1) >, BD4<,>b,HFb. 32<,>,>4, & F@FH@b>44 B:4H $Z:@ @FJV,FH&:,>@ & D,2J:\H"H,

F@$FH&,>>ZN *,6FH&46 B@8JB"H,:b, " >, & D,2J:\H"H, @F<@HD" H@&"D@& & F@@H&,HFH&44 F@ FH"H\,6 38
7;7AG.

[A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,]

),:@ 317: 7;7AG FH. 1(1)(b); 6; 8(2); 31("); 66; 67
',D<">4b: %ZFT46 FJ* 2,<:4, 7"D:FDJ^; 15 U 29/92
20 >@b$Db 1992 (@*"
?D4(4>": >" >,<,P8@< b2Z8,

?BJ$:48@&">@ >" >,<,P8@< b2Z8,: [1993] Neue Juristische Wochenschrift - Rechtsprechungsreport, 1316; [1992]
Die deutsche Rechtsprechung auf dem Gebiet des internationalen Privatrechts, No. 50; 103; http://www.jura.uni-
freiburg.de/ipr1/urteile/text/54.htm
?BJ$:48@&">@ D,2`<, >" 4H":\b>F8@< b2Z8,: [1995] Diritto del Commercio Internazionale, No. 63, 446
7@<<,>H"D44 >" >,<,P8@< b2Z8,: K"rollus, [1994] Recht der Wirtschaft, 386

% D"<8"N *@:(@FD@R>ZN 8@<<,DR,F84N @H>@T,>46 4FH,P, LD">PJ2F846 BD@*"&,P, BD@*"&": H@&"DZ
@H&,HR48J, (,D<">F8@<J B@8JB"H,:`. AD@*"&,P B@FH"&4: H@&"DZ & F@@H&,HFH&44 F@ F&@4<4 @$V4<4
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8@<<,DR,F84<4 JF:@&4b<4 "$,FB:"H>"b B@FH"&8", F JB:"H@6 H"<@0,>>ZN B@T:4>, $,2 >":@(@&" 4 B,D,*":
H@&"DZ B,D,&@2R48J. A@8JB"H,:\ @HD4P": L"8H F@&,DT,>4b B@FH"&84, " BD@*"&,P & P,:bN *@8"2Z&">4b
^H@(@ L"8H" BD,*FH"&4: >,B@*B4F">>J` 8&4H">P4` F B,R"H\` B@8JB"H,:b. A@8JB"H,:\ @H8"2":Fb

BD@42&,FH4 B:"H,0, 4 BD@*"&,P B@*": 4F8 >" @FH"H@R>J` FJ<<J B@8JB>@6 P,>Z.

EJ* B,D&@6 4>FH">P44 J*@&:,H&@D4: 4F8; "B,::bP4@>>Z6 FJ* @H8:@>4: ,(@.

!B,::bP4@>>Z6 FJ* FR,:, RH@ 7;7AG b&:b,HFb BD4<,>4<@6 & F4:J FH"H\4 1(1)(b) 7;7AG,
B@F8@:\8J >@D<Z (,D<">F8@(@ R"FH>@(@ <,0*J>"D@*>@(@ BD"&" J8"2Z&"`H >" BD4<,>,>4, LD">PJ2F8@(@

BD"&", & 8@H@D@, B@F:, D"H4L48"P44 7;7AG $Z:4 4>8@DB@D4D@&">Z B@:@0,>4b 7@>&,>P44.

EJ* B@FH">@&4:, RH@ BD@*"&,P >, 4<,,H BD"&" >" HD,$@&">4, B@8JB>@6 P,>Z & F@@H&,HFH&44 F@

FH"H\b<4 53 4 58 7;7AG. 7&4H">P4b F BD@FH"&:,>>@6 B,R"H\`, >@ >, B@*B4F">>"b, >, b&:b,HFb

*@FH"H@R>Z< *@8"2"H,:\FH&@< B@FH"&84. 7D@<, H@(@, FJ* B@FH">@&4:, RH@ B@8JB"H,:\ >, @$b2">

JB:"R4&"H\ B@8JB>J` P,>J & F@@H&,HFH&44 F@ FH"H\b<4 66 4 67 (1) 7;7AG, B@F8@:\8J & <@<,>H, 8@(*"
H@&"DZ $Z:4 F*">Z B,D,&@2R48J *:b B,D,*"R4 B@8JB"H,:`, D4F8 >" B@8JB"H,:b >, B,D,T,:. AD@*"&,P

*@:0,> $Z: B@FH"&4H\ H@&"DZ B@ <,FHJ >"N@0*,>4b 8@<<,DR,F8@(@ BD,*BD4bH4b B@8JB"H,:b (FH"H\b 31
7;7AG & F@R,H">44 F@ FH"H\,6 6 7;7AG) >" F&@6 F@$FH&,>>Z6 D4F8, RH@ BD,*JF<"HD4&",HFb

F@*,D0"V,6Fb & F@(:"T,>44 @(@&@D8@6 @ "$,FB:"H>@6 B@FH"&8, ...". EJ* FR,:, RH@ ^H" @(@&@D8" @N&"HZ&",H
>, H@:\8@ 2"HD"HZ >" B,D,&@28J, >@ H"80, 4 B,D,N@* D4F8".

EJ* @H<,H4:, RH@ @(@&@D8" @ "$,FB:"H>@6 B@FH"&8, ..." *@:0>" H@:8@&"H\Fb F@(:"F>@ (,D<">F8@<J
BD"&J, B@F8@:\8J BD@*"&,P 4FB@:\2@&": @(@&@D8J, D"FBD@FHD">,>>J` & (,D<">F8@6 8@<<,DR,F8@6

BD"8H48,, F@FH"&:,>>J` >" >,<,P8@< b2Z8, 4 &8:`R,>>J` & F@(:"T,>4, F (,D<">F84< B@8JB"H,:,<. %

(,D<">F8@6 *@8HD4>, 4 `D4FBDJ*,>P44 ^H" @(@&@D8" @$ZR>@ H@:8J,HFb 8"8 BD"&4:@, 8"F"`V,,Fb 8"8
2"HD"H, H"8 4 B,D,N@*" D4F8". EJ* *":,, @H<,H4:, RH@ & F@@H&,HFH&44 F@ FH"H\,6 8(2) 7;7AG *@:0>@ $ZH\
H"80, JRH,>@ H@:8@&">4, @(@&@D84 "$,FB:"H>"b B@FH"&8" ..." FH@D@>"<4. EJ* B@FH">@&4:, RH@ L"8H

BD4@$D,H,>4b BD@*"&P@< HD">FB@DH>@(@ FHD"N@&@(@ B@8DZH4b @2>"R",H, RH@ @> $Z: (@H@& BD4>bH\ >" F,$b
D4F8 B,D,&@284 H@&"D@&. 7D@<, H@(@, BD@*"&,P 4>@(*" B,D,&@24: >,8@H@DZ, H@&"DZ *:b B@8JB"H,:b

F&@4<4 F@$FH&,>>Z<4 HD">FB@DH>Z<4 FD,*FH&"<4. ]H@ bF>@ J8"2Z&",H >" >"<,D,>4, FH@D@> F@(:"F4H\Fb
F B,D,N@*@< D4F8" >" B@8JB"H,:b & <,FH, >"N@0*,>4b ,(@ 8@<<,DR,F8@(@ BD,*BD4bH4b & ',D<">44 4,
F@@H&,HFH&,>>@, @H@6H4 @H B@Db*8", BD,*JF<"HD4&",<@(@ FH"H\,6 31(") 7;7AG. AD@*"&PJ >, J*":@F\

*@8"2"H\, RH@ H@&"DZ $Z:4 B@FH"&:,>Z B@8JB"H,:`, 4, H"84< @$D"2@<, D4F8 >" B@8JB"H,:b >, B,D,T,:.

[A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,]

),:@ 318: 7;7AG FH. 74, 76, 77
',D<">4b: %ZFT46 FJ* 2,<:4, O,::,; 3 U 246/97
2 F,>Hb$Db 1998 (@*"
?D4(4>": >" >,<,P8@< b2Z8,

?BJ$:48@&">@ >" >,<,P8@< b2Z8,: [1999] Oberlandesgerichts-Rechtsprechungsreport Celle, 360

3FH,P, (@::">*F846 BD@*"&,P, B@FH"&4: BZ:,F@FZ @H&,HR48J, (,D<">F8@<J B@8JB"H,:`. AD@*"&

BZ:,F@FZ, BD@*"&,P &ZF8"2": BD,H,>244 8 4N 8"R,FH&J 4 @$Xb&4: @ D"FH@D0,>44 8@>HD"8H", @H8"2"&T4F\
BD@42&,FH4 B:"H,0. AD@*"&,P BD,*Xb&4: B@8JB"H,:` 4F8 >" @FH"H@R>J` FJ<<J B@8JB>@6 P,>Z, "
B@8JB"H,:\ B@HD,$@&": 2"R,H" *:b B@("T,>4b J$ZH8@&, B@>,F,>>ZN & D,2J:\H"H, JBJV,>>@6 BD4$Z:4.

EJ* B,D&@6 4>FH">P44 J*@&:,H&@D4: 4F8 4 @H8:@>4: HD,$@&">4, 2"R,H".

!B,::bP4@>>Z6 FJ* B@FH">@&4:, RH@ BD@*"&,P 4<,,H BD"&@ >" 4F8@<J` B@8JB>J` P,>J F@(:"F>@

FH"H\, 53 7;7AG & F@R,H">44 F@ FH"H\b<4 14, 15, 18 7;7AG, B@F8@:\8J B@8JB"H,:\ >, FB@F@$,> &,D>JH\
BZ:,F@FZ.
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QH@ 8"F",HFb 2"R,H", H@ FJ* B@FH">@&4:, RH@ B@8JB"H,:\ >, 4<,,H BD"&" >" HD,$@&">4, 42 JBJV,>>@6
BD4$Z:4 F JR,H@< H@(@ L"8H", RH@ @> >, BD@42&,: @P,>84 J$ZH8@& >" @F>@&">44 8@>8D,H>@(@ D"FR,H", 8"8
^H@ HD,$J,HFb FH"H\,6 74 7;7AG. EJ* @H<,H4:, RH@ ,F:4 $Z ,<J $Z:4 F@@$V,>Z H,8JV4, DZ>@R>Z,

P,>Z >" BZ:,F@FZ, H@ "$FHD"8H>"b 8":\8J:bP4b $Z:" $Z BD4,<:,<@6 & F@@H&,HFH&44 F@ FH"H\,6 76
7;7AG. % B@*@$>@< F:JR", J$ZH84 $Z:4 $Z D"FFR4H">Z >" @F>@&, D"2>4PZ <,0*J P,>@6,
JFH">@&:,>>@6 & *@(@&@D,, 4 H,8JV,6 DZ>@R>@6 P,>@6 & <@<,>H D"FH@D0,>4b 8@>HD"8H". ?*>"8@,
B@F8@:\8J H,8JV"b DZ>@R>"b P,>" >" BZ:,F@FZ $,2 8"84N-:4$@ L4D<,>>ZN >"4<,>@&">46 J8"2">" >,
$Z:", J$ZH84 <@(JH $ZH\ @BD,*,:,>Z H@:\8@ >" @F>@&, 8@>8D,H>@6 8":\8J:bP44 & F@@H&,HFH&44 F@

FH"H\,6 74 7;7AG, " H"8@6 8":\8J:bP44 B@8JB"H,:,< BD,*FH"&:,>@ >, $Z:@.

EJ* FR,:, RH@ B@8JB"H,:\ >, BD4>b: <,D *:b J<,>\T,>4b JV,D$", 8"8 ^H@ BD,*JF<"HD4&",HFb &
FH"H\, 77 7;7AG, B@F8@:\8J @> :4T\ BD,*BD4>b: JF4:4b *:b @FJV,FH&:,>4b 8@<B,>F"P4@>>ZN 2"8JB@8
& F&@,< D"6@>,, >, @$D"V"bF\ 8 *DJ(4< B@FH"&V48"< & ',D<">44 4:4 2" (D">4P,6.

EJ* B@FH">@&4: BD4FJ*4H\ B@8JB"H,:` H@:\8@ &@2<,V,>4, D"FN@*@&, F&b2">>ZN F &@2&D"H@<

H@&"D@&, 4 D"2D,T4: BD@42&,FH4 2"R,H >" F@@H&,HFH&J`VJ` FJ<<J.

),:@ 319: 7;7AG FH. 38, 39
',D<">4b: K,*,D":\>Z6 FJ*; VIII ZR 287/98
3 >@b$Db 1999 (@*"
?D4(4>": >" >,<,P8@< b2Z8,

?BJ$:48@&">@ >" >,<,P8@< b2Z8,: [2000] Zeitschrift für Insolvenzpraxis, 234; [2000] Transportrecht-
Internationales Handelsrecht, 1; [2000] Der Betrieb, 569; [2000] Wertpapier-Mitteilungen, 481; http://www.jura.uni-
freiburg.de/urteile/text/475.htm; [2000] Recht der Internationalen Wirtschaft, 381
7@<<,>H"D44 >" >,<,P8@< b2Z8,: Taschner, [2000] Transportrecht-Internationales Handelsrecht, 3

3FH,P, (,D<">F846 BD@42&@*4H,:\ $J<"(4, 2"8JB4: B@:JL"$D48"HZ J T&,6P"DF8@(@ BD@*"&P" F

P,:\` BD@42&@*FH&" &:"0>ZN $J<"0>ZN F":L,H@8. A@:JL"$D48"HZ $Z:4 @$D"$@H">Z >"

$J<"(@*,:"H,:\>@6 <"T4>,, F>"$0,>>@6 *,L4$D4DJ`V4< @$@DJ*@&">4,<, B@FH"&:,>>Z< BD@*"&PJ

@H&,HR48@< X. ]H" $J<"(@*,:"H,:\>"b <"T4>" B@:>@FH\` &ZT:" 42 FHD@b R,D,2 >,F8@:\8@ *>,6 B@F:,

>"R":" 4FB@:\2@&">4b. A@8JB"H,:\ >"BD"&4: BD@*"&PJ J&,*@<:,>4, @ H@<, RH@ >" &:"0>ZN $J<"0>ZN
F":L,H8"N @$>"DJ0,>Z BbH>" D0"&R4>Z 4 RH@ 8@D4R>,&Z, BbH>" B@b&:b`HFb H"80, >" 2>"R4H,:\>@6

R"FH4 B@FH"&:,>>ZN B@:JL"$D48"H@&. A@F:, B@:JR,>4b D,2J:\H"H@& @$F:,*@&">4b, BD@42&,*,>>@(@
FB,P4":\>@6 8@<B">4,6, BD@*"&,P FR,: X @H&,HFH&,>>Z< 2" B@>,F,>>Z, J$ZH84, B@F8@:\8J @> B@:"(":,
RH@ JV,D$ $Z: BD4R4>,> *,L,8H>Z< *,L4$D4DJ`V4< @$@DJ*@&">4,<. AD@*"&,P B,D,JFHJB4: F&@4 BD"&"
B@8JB"H,:`, 4 B@8JB"H,:\ BD,*Xb&4: X 4F8 @ &@2<,V,>44 J$ZH8@&.

!B,::bP4@>>Z6 FJ* >, D"FF<"HD4&": &@BD@F @ F@@H&,HFH&44 B@:JL"$D48"H@& JF:@&4b< 8@>HD"8H".
?> B@FH">@&4:, RH@ J&,*@<:,>4, @ >,F@@H&,HFH&44 >, $Z:@ B@*">@ F&@,&D,<,>>@ 4 RH@ & F4:J ^H@(@

B@8JB"H,:\ JHD"H4: F&@, BD"&@ FFZ:"H\Fb >" >,F@@H&,HFH&4,. % F4:J ^H@(@ 4F8 $Z: @H8:@>,>. A@8JB"H,:\
B@*": "B,::bP4` & %,DN@&>Z6 FJ*.

EJ* >"T,:, RH@ *,L4$D4DJ`V,, @$@DJ*@&">4, 4<,:@ F8DZHZ6 *,L,8H, 8@H@DZ6 BD@*"&,P >, 4<,:
&@2<@0>@FH4 @$>"DJ04H\ >4 BD4 B@FH"&8,, >4 B@F:, @F<@HD" @$@DJ*@&">4b (FH"H\b 38(1) 7;7AG). EJ*

>, &Z>,F B@FH">@&:,>4b B@ &@BD@FJ @ H@<, F:,*J,H :4 & F@@H&,HFH&44 F 7;7AG >"BD"&:bH\ J&,*@<:,>4,
@ F8DZH@< *,L,8H, 8"8 H@:\8@ H"8@6 *,L,8H @$>"DJ04&",HFb, F H,< RH@$Z H,R,>4, FD@8", JFH">@&:,>>@(@
*:b B@*"R4 42&,V,>4b F@(:"F>@ FH"H\, 39 (1) 7;7AG, >"R4>":@F\ F <@<,>H" L"8H4R,F8@(@ @$>"DJ0,>4b
*,L,8H", 4:4 0, H,R,>4, H"8@(@ FD@8" *@:0>@ >"R4>"H\Fb F H@(@ <@<,>H", 8@(*" F8DZHZ6 *,L,8H $J*,H
@$X,8H4&>@ BD42>"> & 8"R,FH&, H"8@&@(@.

EJ* B@FH">@&4:, RH@ B@:>Z6 &ZN@* 42 FHD@b $J<"(@*,:"H,:\>@6 <"T4>Z $Z: &Z2&"> :4$@ @T4$8@6
& ^8FB:J"H"P44, :4$@ *,L,8H>Z< *,L4$D4DJ`V4< @$@DJ*@&">4,<. ?> *":,, B@FH">@&4:, RH@ *"0, ,F:4
& D,2J:\H"H, &>JHD,>>,(@ D"FF:,*@&">4b $,2 BD4&:,R,>4b FB,P4":4FH@& ^8FB:J"H"P4@>>"b @T4$8" <@(:"
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$ZH\ @B,D"H4&>@ 4F8:`R,>", BD@*"&PJ *@:0,> $ZH\ BD,*@FH"&:,> BD4<,D>@ >,*,:\>Z6 FD@8 *:b BD4>bH4b
D,T,>4b @ *":\>,6T4N T"("N, >"BD4<,D, @ &Z$@D, 4 BD4&:,R,>44 FB,P4":4FH". 7D@<, H@(@, *:b
@$F:,*@&">4b FB,P4":4FH@< *@:0,> $ZH\ BD,*@FH"&:,> *@B@:>4H,:\>Z6 FD@8 & *&, >,*,:4, " 2"H,< & @*4>
<,FbP *:b B@*"R4 J&,*@<:,>4b, RH@, B@ <>,>4` FJ*", b&:b,HFb D"2J<>Z< FD@8@<, 8@H@DZ6 HD,$J,HFb

F@(:"F>@ FH"H\, 39 (1) 7;7AG. % F4:J ^H@(@ B@*">>@, BD@*"&P@< J&,*@<:,>4, @ >,F@@H&,HFH&44 >,

<@0,H $ZH\ F@RH,>@ >,F&@,&D,<,>>Z<.

7D@<, H@(@, FJ* J8"2":, RH@ & F:JR", *,L,8H>@(@ H,N>4R,F8@(@ @$@DJ*@&">4b *:b J*@&:,H&@D,>4b
HD,$@&">46 FH"H\4 39(1) 7;7AG F:,*J,H FR4H"H\ *@FH"H@R>Z< @B4F">4, F4<BH@<@& F$@,&. 7@>8D,H>@(@
J8"2">4b BD4R4>, &Z2&"&T4N *,L,8H, >, HD,$J,HFb. ="BD"&4& J&,*@<:,>4, X @ H@<, RH@ B@8JB"H,:\

@$>"DJ04: BbH>" D0"&R4>Z >" &:"0>ZN $J<"0>ZN F":L,H8"N, @$D"$@H">>ZN F B@<@V\` @$@DJ*@&">4b

X, BD,*B@:"(",<@ b&:b`V,(@Fb *,L,8H>Z<, BD@*"&,P &ZB@:>4: HD,$@&">4b FH"H\4 39(1) 7;7AG.

EJ* &,D>J: *,:@ & "B,::bP4@>>Z6 FJ*, B@F8@:\8J @> FR,:, RH@ ^H@H FJ* >, BD4>b: D,T,>4b @

&@2<@0>@< @(D">4R,>44 @H&,HFH&,>>@FH4 X & @H>@T,>44 >,F@@H&,HFH&4b B@:JL"$D48"H@&, " H"80, @
D"2<,D, J$ZH8@&, B@>,F,>>ZN B@8JB"H,:,<.

[A@*:4>>Z6 H,8FH >" 4FB">F8@< b2Z8,]

),:@ 320: 7;7AG 1(1)(b); 57(1)(")
3FB">4b: AD@&4>P4":\>Z6 FJ*, #"DF,:@>", 7@::,(4b 17
7 4`>b 1999 (@*"
?D4(4>": >" 4FB">F8@< b2Z8,

?BJ$:48@&">@ >" 4FB">F8@< b2Z8,: [2000] Actualidad Civil, No. 5, 87; Jurisprudencia Expañola:
http://www.uc3m.es/cisg/espan5.htm

EJH\ D"FF<"HD4&",<@(@ &@BD@F" 2"8:`R":"F\ & @BD,*,:,>44 `D4F*48P44 4FB">F84N FJ*@& 4 &

@$Xb&:,>44 4FB">F8@(@ BD"&" BD4<,>4<Z< 8 FB@DJ, 8@H@DZ6 &@2>48 42 8@<<,DR,F8@6 F*,:84 8JB:4-
BD@*"04 H,8FH4:\>ZN H@&"D@& 4 FH@D@>"<4 8@H@D@(@ b&:b:4F\ 4FH,P, 4FB">F846 42(@H@&4H,:\-BD@*"&,P,
4 @H&,HR48, $D4H">F846 4<B@DH,D-B@8JB"H,:\. E@(:"F>@ F@(:"T,>4` FH@D@> B:"H,0 2" BD4@$D,H,>>Z,

H@&"DZ *@:0,> $Z: $ZH\ BD@42&,*,> B@ <,FHJ 04H,:\FH&" BD@*"&P", " ^H@(@, 8"8 JH&,D0*":@F\, >,
BD@42@T:@. A@F8@:\8J 3FB">4b b&:b,HFb FH@D@>@6 7;7AG, " E@,*4>,>>@, 7@D@:,&FH&@ >, JR"FH&J,H
& ^H@6 7@>&,>P44, *@:0>@ $Z:@ $ZH\ &Z>,F,>@ 2"8:`R,>4, @ H@<, RH@ & F:JR",, ,F:4 BD4<,>4<Z<

b&:b,HFb 4FB">F8@, BD"&@, 4>FHDJ<,>H@<, D,(J:4DJ`V4< F*,:8J 8JB:4-BD@*"04, *@:0>" $ZH\ 7;7AG.

EJ* @H<,H4:, RH@ @F>@&>@6 JF:J(@6, @N&"HZ&",<@6 @FB"D4&",<Z< 8@>HD"8H@<, b&:b,HFb B@FH"&8"
2"8JB:,>>ZN H,8FH4:\>ZN H@&"D@& BD@*"&P@<, "*<4>4FHD"H4&>"b TH"$-8&"DH4D" 8@H@D@(@ D"FB@:@0,>"
& (@D@*, #"DF,:@>".

E@@H&,HFH&,>>@ FJ* B@FH">@&4:, RH@ BD4<,>4<Z< b&:b,HFb 4FB">F8@, BD"&@ 4, H"84< @$D"2@<,
7;7AG, *"0, >,F<@HDb >" H@, RH@ E@,*4>,>>@, 7@D@:,&FH&@ JR"FH>48@< 7;7AG >, b&:b,HFb. ]H@

B@FH">@&:,>4, $Z:@ &Z>,F,>@ & F@@H&,HFH&44 F@ FH"H\,6 1(1)(b) 7;7AG, & 8@H@D@6 J8"2Z&",HFb, RH@
7;7AG BD4<,>b,HFb 8 *@(@&@D"< 8JB:4-BD@*"04 H@&"D@& <,0*J FH@D@>"<4, 8@<<,DR,F84, BD,*BD4bH4b
8@H@DZN >"N@*bHFb & D"2>ZN (@FJ*"DFH&"N, 8@(*" F@(:"F>@ >@D<"< <,0*J>"D@*>@(@ R"FH>@(@ BD"&"

BD4<,>4<@ BD"&@ *@(@&"D4&"`V,(@Fb (@FJ*"DFH&", RH@ 4 4<,:@ <,FH@ & D"FF<"HD4&",<@< *,:,.

EJ* *":,, J8"2":, RH@ `D4F*48P4b 4FB">F84N FJ*@& @F>@&Z&",HFb >" FH"H\, 57(1)(") 7;7AG, &
8@H@D@6 J8"2Z&",HFb, RH@, ,F:4 >, @(@&@D,>@ 4>@, <,FH@, P,>" *@:0>" $ZH\ JB:"R,>" "& <,FH, >"N@0*,>4b
8@<<,DR,F8@(@ BD,*BD4bH4b BD@*"&P"". E@@H&,HFH&,>>@ ^H@ <,FH@ b&:b,HFb <,FH@< 4FB@:>,>4b *@(@&@D"
4 <,FH@<, >" @F>@&">44 8@H@D@(@ D,T",HFb &@BD@F @ H@<, FJ*Z 8"8@6 FHD">Z 8@<B,H,>H>Z D"FF<"HD4&"H\

4F8 BD@*"&P" 4 D"2D,T"H\ FB@D.
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II. )+9!)+9!, E%a1!==Y+E%a1!==Y+ G3A?%Y;G3A?%Y; 1!7?=?;1!7?=?; _=E3GC!9_=E3GC!9 ?#?# !C#3GC!/+!C#3GC!/+ (G1!G1!)

[A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,]

),:@ 321: G1! 8
14<$"$&,: %ZF@846 FJ* M"D"D, (FJ*\b E<4H); FJ*,$>@, D,T,>4, ==-20-2000
18 4 26 b>&"Db 2000 (@*"
Waste Management Services v. City of Harare
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

EB@D &@2>48 <,0*J 4FHP@<, B@*Db*R48@<, 4 @H&,HR48@<, <,FH>Z< @D(">@< &:"FH4, @H>@F4H,:\>@
FJ<<Z, BD4R4H"`V,6Fb 4FHPJ F@ FH@D@>Z @H&,HR48" B@ 8@>HD"8HJ >" @8"2">4, JF:J( B@ F$@DJ <JF@D".
3FH,P B@HD,$@&": @H @H&,HR48" B:"H,0" >,&ZB:"R,>>@6, 8"8 JH&,D0*":@F\, FJ<<Z.

?H&,HR48 &Z*&4>J: FB,P4":\>@, &@2D"0,>4,, F@(:"F>@ 8@H@D@<J :`$Z, FB@DZ, &@2>48"`V4, <,0*J
FH@D@>"<4, *@:0>Z & F@@H&,HFH&44 F 8@>HD"8H@< B,D,*"&"H\Fb >" D"FF<@HD,>4, @L4P4":\>@<J

*@:0>@FH>@<J :4PJ <,FH>@(@ @D(">" &:"FH4. ?*>"8@, ,F:4 B@*Db*R48 >, $J*,H J*@&:,H&@D,> D,T,>4,<
^H@(@ *@:0>@FH>@(@ :4P", @> <@0,H B,D,*"H\ *,:@ & "D$4HD"0. =48"84N B@*@$>ZN *,6FH&46 BD,*BD4>bH@
>, $Z:@, 4 B@^H@<J @H&,HR48 BD@F4: FJ* BD4@FH">@&4H\ D"2$4D"H,:\FH&@. 3FH,P @FB@D4:

F@@H&,HFH&J`VJ` @(@&@D8J 8@>HD"8H" >" H@< @F>@&">44, RH@ @>" BD@H4&@D,R4H BJ$:4R>@<J B@Db*8J,
B@F8@:\8J D"2D,T,>4, FB@D@& B,D,*",HFb >" JF<@HD,>4, @L4P4":\>@(@ *@:0>@FH>@(@ :4P" @*>@6 42

FH@D@>. % F4:J ^H@(@ >"DJT",HFb BD4>P4B ">48H@ >, *@:0,> $ZH\ FJ*\,6 & F&@,< F@$FH&,>>@< *,:,".

EJ* B@FH">@&4:, RH@ ,F:4 $Z D,T,>4, *@:0>@FH>@(@ :4P" >@F4:@ @8@>R"H,:\>Z6 N"D"8H,D, H@ ^H@
B@:@0,>4, BD@H4&@D,R4:@ $Z BJ$:4R>@<J B@Db*8J. ?*>"8@ & *">>@< F:JR", @>@ H"8@&Z< >, b&:b,HFb,
B@F8@:\8J BD,*JF<"HD4&",HFb BD"&@ B,D,*"H\ FB@D>Z6 &@BD@F >" "D$4HD"0.

7D@<, H@(@, FJ* B@FH">@&4:, RH@ 2*,F\ BD4<,>4<" FH"H\b 8 G1! 4 RH@, B@F8@:\8J @$ ^H@< BD@F4H

@H&,HR48, FJ* >, 4<,,H *DJ(@6 &@2<@0>@FH4, 8D@<, 8"8 BD4@FH">@&4H\ BD@42&@*FH&@ 4 B,D,*"H\ FB@D >"
"D$4HD"0.

[A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,]

),:@ 322: G1! 8
14<$"$&,: %ZF@846 FJ* M"D"D, (FJ*\b E<4H); FJ*,$>@, D,T,>4, ==-249-99
15 *,8"$Db 1999 (@*"
Zimbabwe Broadcasting Corporation v. Flame Lily Broadcasting (Pvt.) Ltd.
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

EH@D@>Z 2"8:`R4:4 "D$4HD"0>@, F@(:"T,>4,, BD,*JF<"HD4&"`V,,, RH@ &F, FB@DZ, &@2>48"`V4,
42 4N 8@>HD"8H", *@:0>Z B,D,*"&"H\Fb >" "D$4HD"0.

%B@F:,*FH&44 @*>" 42 FH@D@> B@HD,$@&":" & D"<8"N BD@42&@*FH&", &@2$J0*,>>@(@ & %ZF@8@< FJ*,,
B:"H,0" *,>,0>@6 FJ<<Z, BD4R4H"`V,6Fb B@ 8@>HD"8HJ.

7@(*" @H&,HR48 @$D"H4:Fb 8 %ZF@8@<J FJ*J F N@*"H"6FH&@< BD4@FH">@&4H\ D"2$4D"H,:\FH&@ 4

B,D,*"H\ *,:@ >" "D$4HD"0 & F@@H&,HFH&44 F@ FH"H\,6 8 G1!, 4FH,P &@2D"24:, RH@ FH"H\b 8 G1!

BD4<,>b,HFb H@:\8@ 8 <,0*J>"D@*>Z< 8@<<,DR,F84< FB@D"<, & H@ &D,<b 8"8 D"FF<"HD4&",<@, *,:@

F&b2">@ F &>JHD,>>4< FB@D@<.
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%ZF@846 FJ* B@FH">@&4:, RH@ 8@(*" 14<$"$&, BD4>4<":" G4B@&@6 2"8@> _=E3GC!9 & F&@,<

1"8@>, @$ "D$4HD"0, 1996 (@*", @>" BD4<,>4:" G4B@&@6 2"8@> 8"8 8 &>JHD,>>4<, H"8 4 8 <,0*J>"D@*>Z<
&@BD@F"<, BD4R,<, $@:,, H@(@, 8@ &F,< FB@D"<, " >, H@:\8@ 8 8@<<,DR,F84<.

7D@<, H@(@, N@Hb B,D&@>"R":\>@ & BD,*FH"&:,>>ZN %ZF@8@<J FJ*J *@8J<,>H"N >, F@*,D0":@F\

8"84N-:4$@ *@8"2"H,:\FH& >":4R4b FB@D", @H&,HR48 &B@F:,*FH&44 BD,*FH"&4: &@2D"0,>4b, 42 8@H@DZN bF>@
&ZH,8",H L"8H FJV,FH&@&">4b FB@D".

E@@H&,HFH&,>>@, 8 ^H@<J &@BD@FJ BD4<,>4<" FH"H\b 8 G1!, 4 FB@D $Z: B,D,*"> >" "D$4HD"0.

[A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,]

),:@ 323: G1! 34
14<$"$&,: %,DN@&>Z6 FJ* (AD,*F,*"H,:\FH&J`V46 FJ*\b '"$$,6 4 "B,::bP4@>>Z, FJ*\4 ]$D"(4< 4

E">*JD"); FJ*,$>@, D,T,>4, S.E. 114/99
21 @8Hb$Db 4 21 *,8"$Db 1999 (@*"
Zimbabwe Electricity Supply Authority v. Genius Joel Maposa
?D4(4>": >" ">(:46F8@< b2Z8,

=, BJ$:48@&":@F\

E:J0"V46 $Z: &D,<,>>@ @HFHD">,> @H @$b2">>@FH,6 >">4<"H,:,< & @04*">44 D,2J:\H"H@&

*4FP4B:4>"D>@(@ D"2$4D"H,:\FH&" b8@$Z 4<,&T4N <,FH@ BD@FHJB8@&. E@(:"F>@ JF:@&4b< BD4<,>4<@(@

8@*,8F" B@&,*,>4b *,:@ *@:0>@ $Z:@ $ZH\ B,D,*">@ *4FP4B:4>"D>@<J 8@<4H,HJ & H,R,>4, 10 *>,6.
?*>"8@ *@ 4FH,R,>4b 10-*>,&>@(@ FD@8" F:J0"V46 @$D"H4:Fb & %ZF@846 FJ* F N@*"H"6FH&@< @ &Z>,F,>44
BD48"2" @ B,D,*"R, FB@D" >" "D$4HD"0 &<,FH@ D"FF<@HD,>4b & *4FP4B:4>"D>@< 8@<4H,H, & F@@H&,HFH&44

F 8@*,8F@< B@&,*,>4b.

%ZF@846 FJ* &Z>,F F@@H&,HFH&J`V46 BD48"2 4 *,:@ $Z:@ B,D,*">@ >" "D$4HD"0. 7 ^H@<J <@<,>HJ

10-*>,&>Z6 FD@8 4FH,8. !D$4HD"0>Z6 FJ*, @F>@&Z&"b F&@, D,T,>4, >" @T4$@R>@6 *"H, &D,<,>>@(@

@HFHD">,>4b @H @$b2">>@FH,6, &Z>,F B@FH">@&:,>4, @ H@<, RH@ ^H@ @HFHD">,>4, $Z:@ >,2"8@>>Z<,
B@F8@:\8J &@BD@F >, $Z: B,D,*"> >" D"2$4D"H,:\FH&@ & *4FP4B:4>"D>@< B@Db*8, & H,R,>4, 10 *>,6. %

D,2J:\H"H, ^H@(@ "D$4HD"0>Z6 FJ* >, D"FF<@HD,: *,:@ B@ FJV,FH&J 4 >, BD4>b: &@ &>4<">4, B@F:,*FH&4b

@$D"V,>4b F:J0"V,(@ F N@*"H"6FH&@< & %ZF@846 FJ*, " 4<,>>@ H@H L"8H, RH@ ^H4 *,6FH&4b >, B@2&@:4:4
>">4<"H,:` F@$:`FH4 8@*,8F B@&,*,>4b.

=">4<"H,:\ @$D"H4:Fb & %ZF@846 FJ* F "B,::bP4,6 @$ @H<,>, "D$4HD"0>@(@ D,T,>4b >" H@<

@F>@&">44, RH@ @>@ BD@H4&@D,R4H BJ$:4R>@<J B@Db*8J 14<$"$&, F@(:"F>@ FH"H\, 34 G1!. E:J0"V46

BD,*FH"&4: N@*"H"6FH&@ @ BD4>J*4H,:\>@< BD4&,*,>44 & 4FB@:>,>4, "D$4HD"0>@(@ D,T,>4b &

F@@H&,HFH&44 F@ FH"H\,6 35 G1!. %ZF@846 FJ* @H8:@>4: @$" N@*"H"6FH&" (F<. AAG_ *,:@ 267). 1"H,<
>">4<"H,:\ B@*": "B,::bP4` & %,DN@&>Z6 FJ* >" ^H4N 0, @F>@&">4bN, " F:J0"V46 & F&@,< @H&,H, >"

"B,::bP4@>>J` 0":@$J JH&,D0*":, RH@ %ZF@846 FJ*, BD"&4:\>@ @H8"2"&T4F\ @H<,>4H\ "D$4HD"0>@,

D,T,>4,, *@:0,> BD4>bH\ <,DZ B@ ,(@ BD4>J*4H,:\>@<J 4FB@:>,>4`.

%,DN@&>Z6 FJ* @$FJ*4: &@BD@F @ BJ$:4R>@< B@Db*8, & F@@H&,HFH&44 F@ FH"H\,6 34 G1!. %,DN@&>Z6
FJ*, N@Hb 4 B@**,D0": BD4>P4B J28@(@ H@:8@&">4b ^H@(@ B@:@0,>4b, B@FH">@&4:, RH@ & H,N F:JR"bN, 8@(*"
"D$4HD"0>@, D,T,>4, @F>@&Z&",HFb >" FH@:\ LJ>*"<,>H"H,:\>@6 @T4$8,, 8"8 ^H@ 4<,,H <,FH@ &

D"FF<"HD4&",<@< *,:,, RH@ BD,*FH"&:b,H F@$@6 H"8J` b&>J` >,FBD"&,*:4&@FH\, 8@H@D"b b&:b,HFb FH@:\
*":,8@ 4*JV,6 4 &@B4`V,6 4 4*,H &D"2D,2 F :@(48@6 4 @$V,BD4>bHZ<4 <@D":\>Z<4 >@D<"<4, RH@
D"2J<>Z6 4 FBD"&,*:4&Z6 R,:@&,8 F@RH,H, RH@ 8@>P,BP44 BD"&@FJ*4b & 14<$"$&, $J*,H >">,F,>
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