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="FH@bV46 F$@D>48 D,2`<, *,: BD,*FH"&:b,H F@$@6 R"FH\ F4FH,<Z F$@D" 4 D"FBD@FHD">,>4b

4>L@D<"P44 @ FJ*,$>ZN 4 "D$4HD"0>ZN D,T,>4bN, @F>@&">>ZN >" 8@>&,>P4bN 4 H4B@&ZN 2"8@>"N,
D"2D"$@H">>ZN 7@<4FF4,6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ BD"&J <,0*J>"D@*>@6 H@D(@&:4

(_=E3GC!9). 3>L@D<"P4b @$ @F@$,>>@FHbN ^H@6 F4FH,<Z 4 ,, 4FB@:\2@&">44 F@*,D04HFb &

CJ8@&@*FH&, *:b B@:\2@&"H,:,6 (A/CN.9/SER.E/GUIDE/1). )@FHJB 8 *@8J<,>H"< AAG_ & "3>H,D>,H"
@$,FB,R4&",HFb >" FHD">4P, (Website)E,8D,H"D4"H" _=E3GC!9 (http://www.un.or.at/uncitral).

C,2`<, *,: $Z:4 B@*(@H@&:,>Z, ,F:4 >, J8"2">@ 4>@,, >"P4@>":\>Z<4 8@DD,FB@>*,>H"<4,
>"2>"R,>>Z<4 4N BD"&4H,:\FH&"<4. E:,*J,H @H<,H4H\, RH@ >4 >"P4@>":\>Z, 8@DD,FB@>*,>HZ, >4 8"84,-
:4$@ *DJ(4, :4P", BDb<@ 4:4 8@F&,>>@ JR"FH&J`V4, & LJ>8P4@>4D@&">44 F4FH,<Z, >, >,FJH

@H&,HFH&,>>@FH4 2" :`$Z, @T4$84 4:4 JBJV,>4b 4:4 *DJ(4, >,H@R>@FH4.

!&H@DF8@, BD"&@ 2"V4V,>@ 2"8@>@< ©
?D(">42"P4b ?$X,*4>,>>ZN ="P46, 1998(@*

32*">@ & !&FHD44

%F, BD"&" BD4>"*:,0"H "&H@DJ. 1"b&84 >" BD,*@FH"&:,>4, BD"&" >" &@FBD@42&,*,>4, *">>@(@ *@8J<,>H" 4:4
,(@ R"FH,6 F:,*J,H >"BD"&:bH\ B@ "*D,FJ: Secretary, United Nations Publications Board, United Nations Headquarters, New
York, N.Y. 10017, United States of America.AD"&4H,:\FH&" 4 BD"&4H,:\FH&,>>Z, JRD,0*,>4b <@(JH &@FBD@42&@*4H\
>"FH@bV46 *@8J<,>H 4:4 ,(@ R"FH4 $,2 B@:JR,>4b D"2D,T,>4b, @*>"8@ 4< BD,*:"(",HFb J&,*@<:bH\ @ H"8@<

&@FBD@42&,*,>44 ?D(">42"P4` ?$X,*4>,>>ZN ="P46.
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I. )+9!)+9!, 7!E!_U3+Ea7!E!_U3+Ea 7?=%+=O337?=%+=O33 ?C'!=31!O33?C'!=31!O33 ?#W+)3=+==YM?#W+)3=+==YM =!O35=!O35

?? 7IA9+7IA9+-AC?)!/+AC?)!/+ (7;7AG7;7AG)

),:@ 211: 7;7AG 78
S&,6P"D4b: 7">H@>":\>Z6 FJ* %@, 163/96/BA4 164/96/BA
11 <"DH" 1996(@*"
?D4(4>": >" LD">PJ2F8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht82 [1998]

S&,6P"DF846 @H&,HR48 (B@8JB"H,:\) 2"8JB4: ":`<4>46 J 8@<B">46 & %,>(D44 4 !&FHD44.
A@8JB"H,:\ >, @HD4P": L"8H" B@FH"&84 4 F@@H&,HFH&4b H@&"D", @*>"8@ BD,*FH"&4: &FHD,R>@, HD,$@&">4,
@ &ZB:"H, (@>@D"D" 2" 8@>FJ:\H"H4&>Z, JF:J(4. ]H@ *,:@ 8"F":@F\ 7;7AG H@:\8@ & H@6 FH,B,>4, &
8@H@D@6 FJ*J >,@$N@*4<@ $Z:@ @BD,*,:4H\ BD@P,>H>J` FH"&8J (FH"H\b 78 7;7AG). =,F<@HDb >"

BD,@$:"*"`V,, BD,P,*,>H>@, BD"&@, FJ* BD4<,>4: BD"&@ <,FH" >"N@0*,>4b 8@<<,DR,F84N BD,*BD4bH46
*@:0>48" (H.,. B@8JB"H,:b), B@F8@:\8J BD,*<,H@< FB@D" b&:b:@F\ @$b2"H,:\FH&@ B@8JB"H,:b 4 FH@D@>Z
>, B@:"(":4F\ >" BD"&@ %,>(D44 4:4 !&FHD44, 8@H@D@, B@*:,0":@ $Z BD4<,>,>4` & F@@H&,HFH&44 F

T&,6P"DF84<4 >@D<"<4 R"FH>@(@ <,0*J>"D@*>@(@ BD"&".

),:@ 212: 7;7AG 100(2)
S&,6P"D4b: 7">H@>":\>Z6 FJ* %@, 189/96/GN
14 <"DH" 1996(@*"
?D4(4>": >" LD">PJ2F8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht82 [1998]

!&FHD46F846 BD@*"&,P B@FH"&4: <"T4>Z T&,6P"DF8@<J B@8JB"H,:` *@ 30 F,>Hb$Db 1987(@*".
A@F8@:\8J 7;7AG &FHJB4:" & F4:J B@F:, ^H@6 *"HZ 8"8 *:b !&FHD44, H"8 4 *:b S&,6P"D44, FJ*
B@FH">@&4:, RH@ 7;7AG >, BD4<,>4<" (FH"H\b 100(2)7;7AG).

),:@ 213: 7;7AG 2(")
S&,6P"D4b: 7">H@>":\>Z6 FJ* =4*&":\*,>", 48/95 Z
5 4`>b 1996(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht82 [1998]

=,<,P846 4FH,P (B@8JB"H,:\) 2"8JB4: J T&,6P"DF8@(@ @H&,HR48" (BD@*"&P") B@*,D0">>Z6
"&H@<@$4:\ *:b :4R>@(@ B@:\2@&">4b. E@@H&,HFH&,>>@ FJ* B@FH">@&4:, RH@ 7;7AG >, BD4<,>4<"
(FH"H\b 2(") 7;7AG).
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),:@ 214: 7;7AG 45(1)(b); 49(1)(b); 73(1)(2); 74; 81(2); 84(1)
S&,6P"D4b: 7@<<,DR,F846 FJ* 8">H@>" O`D4N, HG950347
5 L,&D":b 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht75 [1998]

=,<,P846 4FH,P (B@8JB"H,:\) 2"8:`R4: *@(@&@D F LD">PJ2F84< 4FHP@< (BD@*"&P@<) >" B@FH"&84
& CJ<Z>4` 2-4 <4::4@>@& :4HD@& B@*F@:>,R>@(@ <"F:" & <,FbP B@ J8"2">>@6 P,>,. M@Hb B@8JB"H,:\
F&@,&D,<,>>@ BD@42&,: R"FH4R>Z6 B:"H,0 2" B,D&J` B@FH"&8J, BD@*"&,P >, B@FH"&4: H@&"D & CJ<Z>4`.
A@8JB"H,:\ 2"b&4: @ D"FH@D0,>44 *@(@&@D" 4 BD,*Xb&4: 4F8 >" BD@*"&P" & @H>@T,>44 &@2<,V,>4b

B,D&@(@ R"FH4R>@(@ B:"H,0" 4 B@>,F,>>ZN J$ZH8@&.

EJ* B@FH">@&4:, RH@ B@8JB"H,:\ 4<,: BD"&@ 2"b&4H\ @ D"FH@D0,>44 *@(@&@D", B@F8@:\8J BD@*"&,P
>, B@FH"&4: H@&"D, 4 H"8@, >,4FB@:>,>4, @$b2"H,:\FH&" *"&":@ @F>@&">4, B@:"("H\, RH@ <@0>@ @04*"H\
FJV,FH&,>>@(@ >"DJT,>4b *@(@&@D" & @H>@T,>44 B@F:,*J`V4N R"FH4R>ZN B:"H,0,6 (FH"H\b 49(1)(b), 73(1)
4 (2) 7;7AG). A@^H@<J BD@*"&,P *@:0,> $Z: &@2<,FH4H\ FJ<<J (FH"H\b 81(2) 7;7AG) B,D&@(@
R"FH4R>@(@ B:"H,0". A@F8@:\8J B@8JB"H,:\ *@8"2":, RH@ J >,(@ $Z:" &@2<@0>@FH\ B,D,BD@*"H\ B,D&J`
B"DH4` B@ $@:,, &ZF@8@6 P,>, 2" :4HD, BD@*"&,P *@:0,> $Z: 8 H@<J 0, &@2<,FH4H\ J$ZH84 & @H>@T,>44
H@6 BD4$Z:4, 8@H@DJ` B@8JB"H,:\ >, F<@( D,":42@&"H\ &F:,*FH&4, >"DJT,>4b *@(@&@D" (FH"H\b 45(1)(b),
747;7AG).

EJ* B@FH">@&4: H"80,, RH@ B@8JB"H,:\ >, 4<,,H BD"&" >" &@2<,V,>4, J$ZH8@& & F&b24 F B@H,Db<4,
8@H@DZ, @> B@>,F 42-2" 8@:,$">46 8JDF" &":`HZ, & 8@H@D@6 *@:0>" $Z:" $ZH\ &ZB:"R,>" P,>" H@&"D".
M@Hb $Z:@ BD42>">@, RH@ &":`H>Z6 JV,D$ <@0,H F@FH"&:bH\ J$ZH84 & F@@H&,HFH&44 F@ FH"H\b<4 45(1)(b)
4 74 7;7AG, HD,$@&">4, @ &@2<,V,>44 J$ZH8@& & *">>@< F:JR", >, $Z:@ J*@&:,H&@D,>@ FJ*@<,
B@F8@:\8J F@(:"F>@ @$V,<J BD4>P4BJ (T&,6P"DF8@(@ *,:48H>@(@ BD"&"), HD,$@&">4b @ &@2<,V,>44
J$ZH8@& & F&b24 F BD,*FH@bV4< JV,D$@< <@(JH $ZH\ J*@&:,H&@D,>Z H@:\8@ & H@< F:JR",, 8@(*"
F@@H&,HFH&J`V"b FJ<<" <@0,H $ZH\ B@ <,>\T,6 <,D, D"FFR4H">". % H@ 0, &D,<b FH"&8" BD@P,>H@&,
8@H@DZ, BD@*"&,P *@:0,> $Z: JB:"H4H\ (FH"H\b 84(1) 7;7AG), $Z:" @BD,*,:,>" >" @F>@&,

BD,@$:"*"`V,6 BD@P,>H>@6 FH"&84 & <,FH, >"N@0*,>4b 8@<<,DR,F84N BD,*BD4bH46 BD@*"&P".

),:@ 215: 7;7AG 8(3); 55
S&,6P"D4b: ?8DJ0>@6 FJ* E">8H-'"::,>", 3CZ97/18
3 4`:b 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht84 [1998]

'@::">*F846 BD@*"&,P (4FH,P) 4 T&,6P"DF846 B@8JB"H,:\ (@H&,HR48) 2"8:`R4:4 F@(:"T,>4, @
BD@42&@*FH&, B@8JB"H,:,< H@&"D@& 42 FZD\b, B@FH"&:b,<@(@ BD@*"&P@<. A@F:, H@(@ 8"8 B@8JB"H,:\

4FB@:\2@&": 10 BD@P,>H@& FZD\b, F@HDJ*>4R,FH&@ <,0*J B@8JB"H,:,< 4 BD@*"&P@< $Z:@ BD,8D"V,>@, 4
@FH"H@8 H@&"D" $Z: &@2&D"V,> BD@*"&PJ. AD@*"&,P &@2$J*4: 4F8 BD@H4& B@8JB"H,:b & @H>@T,>44
&@2<,V,>4b 2"8JB@R>@6 P,>Z &F,6 B"DH44.

EJ* B@FH">@&4:, RH@ B@8JB"H,:\ *@:0,> $Z: JB:"H4H\ P,>J &F,(@ B@FH"&:,>>@(@ <"H,D4":", " >,
H@:\8@ 10 BD@P,>H@&, 8@H@DZ, @> 4FB@:\2@&":. EJ* BD,0*, &F,(@ 4FN@*4: 42 B@F:,*J`V,(@ B@&,*,>4b
B@8JB"H,:b (FH"H\b 8(3)7;7AG). A@8JB"H,:\ B@BD@F4: BD@*"&P" >"BD"&4H\ FR,H-L"8HJDJ $,2 8"84N-:4$@
@(@&@D@8, N@Hb @> J0, 2>":, RH@ >@&Z, <"H,D4":Z >, $J*JH 4FB@:\2@&">Z. 1"8JB@R>"b P,>" >, $Z:"

JFH">@&:,>" FH@D@>"<4 4 $Z:" @BD,*,:,>" FJ*@< >" @F>@&">44 FH"H\4 55 7;7AG. AD@P,>H>"b FH"&8"
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$Z:" JFH">@&:,>" >" @F>@&">44 BD"&", BD4<,>4<@(@ & F@@H&,HFH&44 F BD4<,>b,<Z<4 FJ*@< >@D<"<4
R"FH>@(@ <,0*J>"D@*>@(@ BD"&", H.,. >" @F>@&">44 (@::">*F8@(@ BD"&". G,< >, <,>,, FJ* JB@<b>J: @
&@2<@0>@FH4 @BD,*,:,>4b BD@P,>H>@6 FH"&84 & D,2J:\H"H, BD4<,>,>4b BD"&" <,FH" >"N@0*,>4b

8@<<,DR,F84N BD,*BD4bH46 *@:0>48", J8"2"&, RH@ 4<,>>@ *@:0>48 <@( B@:JR4H\ &Z(@*J &F:,*FH&4, H@(@,
RH@ 2"8JB@R>"b P,>" >, $Z:" JB:"R,>".

),:@ 216: 7;7AG 58(1)
S&,6P"D4b: 7">H@>":\>Z6 FJ* E">8H-'"::,>", 3 ZK 96-145
12 "&(JFH" 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht80 [1998]

AD@*"&,P @*,0*Z &@2$J*4: 4F8 BD@H4& T&,6P"DF8@(@ B@8JB"H,:b & @H>@T,>44 &@2<,V,>4b

2"8JB@R>@6 P,>Z. A@8JB"H,:\ JH&,D0*":, RH@ BD@*"&,P >, BD,*FH"&4: *@8J<,>H@&, >,@$N@*4<ZN *:b
H"<@0,>>@6 @R4FH84 H@&"D" 4 RH@ B@^H@<J @> &Z>J0*,> $Z: &@2&D"H4H\ B@FH"&:,>>Z, 42*,:4b.

EJ* B@FH">@&4:, RH@ B@8JB"H,:\ *@:0,> JB:"H4H\ 2"8JB@R>J` P,>J, 8@(*" BD@*"&,P B,D,*",H F"<
H@&"D, :4$@ H@&"D@D"FB@Db*4H,:\>Z, *@8J<,>HZ & D"FB@Db0,>4, B@8JB"H,:b (FH"H\b 58(1)7;7AG). 7"8
BD"&4:@, H@&"D@D"FB@Db*4H,:\>Z, *@8J<,>HZ *@:0>Z BD,*FH"&:bH\Fb FH@D@>@6, ^8FB@DH4DJ`V,6 H@&"D.
G"8@6 FH@D@>@6 @H>`*\ >, @$b2"H,:\>@ & 8"0*@< F:JR", b&:b,HFb BD@*"&,P. A@:JR,>4, H"<@0,>>ZN

*@8J<,>H@& &N@*4H & @$b2">>@FH4 BD@*"&P", H@:\8@ ,F:4 ^H@ $Z:@ F@(:"F@&">@ <,0*J BD@*"&P@< 4

B@8JB"H,:,<, " & *">>@< F:JR", ^H@(@ F@(:"F@&">@ >, $Z:@.

),:@ 217: 7;7AG 14(1); 25; 49(1)(")
S&,6P"D4b: 7@<<,DR,F846 FJ* 8">H@>" !"D("J, OR.96.00013
26 F,>Hb$Db 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht78 [1998]

=,<,P846 4FH,P (BD@*"&,P) BD@42&,: >"$@DZ FH@:@&ZN BD4$@D@& B@ 2"8"2JT&,6P"DF8@(@ @H&,HR48"
(B@8JB"H,:b). A@8JB"H,:\ @H8"2":Fb BD4>bH\ B@FH"&8J H@&"D" 4 2"b&4:, RH@ *,6FH&4H,:\>@(@ *@(@&@D"
2"8:`R,>@ >, $Z:@ 4:4 0, RH@ @> 4<,,H BD"&@ 2"b&4H\ @ D"FH@D0,>44 *@(@&@D", B@F8@:\8J
BD,*@FH"&:,>>Z, B@8JB"H,:,< 4F8:`R4H,:\>Z, BD"&" $Z:4 >"DJT,>Z. AD@*"&,P 2"b&4: @ D"FH@D0,>44
*@(@&@D" 4 &@2$J*4: BD@H4& B@8JB"H,:b 4F8 @ &@2<,V,>44 J$ZH8@&.

EJ* B@FH">@&4:, RH@ <,0*J FH@D@>"<4 $Z: 2"8:`R,> *,6FH&4H,:\>Z6 *@(@&@D, N@Hb FH@D@>"<4 >,
$Z:4 D"FF<@HD,>Z &F, &@BD@FZ, >"BD4<,D &@BD@F @ 2"8JB@R>@6 P,>,. A@8JB"H,:\ 2"8"2": 8@>8D,H>Z,
>"$@DZ FH@:@&ZN BD4$@D@& 4 4>L@D<4D@&": BD@*"&P" @ &D,<,>4 B@FH"&84. G"8"b @L,DH" b&:b:"F\

*@FH"H@R>@ @BD,*,:,>>@6 (FH"H\b 14(1)7;7AG). 7D@<, H@(@, FJ* B@FH">@&4:, RH@ B@8JB"H,:\ >, 4<,,H
BD"&" 2"b&:bH\ @ D"FH@D0,>44 *@(@&@D" (FH"H\b 49(1)(") 7;7AG), *"0, >,F<@HDb >" H@, RH@ >"DJT,>4,
F@(:"T,>4b @ BD,*@FH"&:,>44 4F8:`R4H,:\>ZN BD"& <@0,H BD,*FH"&:bH\ F@$@6 FJV,FH&,>>@, >"DJT,>4,

*@(@&@D". G,< >, <,>,, B@8JB"H,:\ >, BD,*FH"&4: *@FH"H@R>ZN F@(:"F>@ T&,6P"DF8@<J BD"&J

*@8"2"H,:\FH& & @H>@T,>44 H@(@, RH@ F@(:"T,>4, @ BD,*@FH"&:,>44 4F8:`R4H,:\>ZN BD"& $Z:@

2"8:`R,>@. EJ* >"2>"R4: @$VJ` FJ<<J & D"2<,D, 10 BD@P,>H@& 2"8JB@R>@6 P,>Z & 8"R,FH&, &@2<,V,>4b
J$ZH8@&, &8:`R"b JV,D$, 8@H@DZ6 <@0,H &@2>48>JH\ BD4 B,D,BD@*"0, FH@:@&ZN BD4$@D@&. EJ* @H<,H4:,
RH@ 8"0*Z6 BD@*"&,P *@:0,> @04*"H\ D"FN@*Z & H"8@< @$X,<,. G,< >, <,>,, <,>\T4>FH&@ R:,>@& FJ*"
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F@R:@, RH@ *@FH"H@R>ZN *@8"2"H,:\FH& H"84N J$ZH8@& >, 4<,,HFb. AD@P,>H>"b FH"&8" $Z:" @BD,*,:,>"
>" @F>@&">44 >,<,P8@(@ BD"&" & <,FH, >"N@0*,>4b 8@<<,DR,F84N BD,*BD4bH46 BD@*"&P" (§ 352
Handelsgesetzbuch), 8@H@D@, b&:b,HFb BD4<,>4<Z< & F@@H&,HFH&44 F >@D<"<4 R"FH>@(@ <,0*J>"D@*>@(@
BD"&".

),:@ 218: 7;7AG 53
S&,6P"D4b: 7">H@>":\>Z6 FJ* OJ(, !3 1997 39
16 @8Hb$Db 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht83 [1998]

=,<,P846 BD@*"&,P R"F@& 4 8@>HD@:\>@-42<,D4H,:\>ZN BD4$@D@& &@2$J*4: 4F8 BD@H4&

T&,6P"DF8@(@ B@8JB"H,:b & @H>@T,>44 JB:"HZ 2"8JB@R>@6 P,>Z 2" (4(D@<,HDZ. A@8JB"H,:\ JH&,D0*":,
RH@ @> &@2&D"H4: R"FH\ H@&"D" BD@*"&PJ, 4 BD,*Xb&4: &FHD,R>Z6 4F8 & @H>@T,>44 &@2<,V,>4b J$ZH8@&
& F&b24 F >"DJT,>4,< F@(:"T,>4b @$ 4F8:`R4H,:\>ZN BD"&"N.

EJ* B@FH">@&4:, RH@ B@8JB"H,:\ @$b2"> JB:"H4H\ 2"8JB@R>J` P,>J (FH"H\b 537;7AG) 4 @H8:@>4:
&FHD,R>Z6 4F8, B@F8@:\8J B@8JB"H,:\ >, BD,*FH"&4: *@FH"H@R>ZN *@8"2"H,:\FH& >4 & @H>@T,>44

2"8:`R,>4b F@(:"T,>4b @$ 4F8:`R4H,:\>ZN BD"&"N, >4 & @H>@T,>44 &@2&D"V,>4b H@&"D". AD@P,>H>"b
FH"&8" $Z:" @BD,*,:,>" >" @F>@&">44 BD"&",BD4<,>4<@(@ F@(:"F>@ BD4<,>b,<Z< FJ*@< >@D<"< R"FH>@(@
<,0*J>"D@*>@(@ BD"&", H.,. >" @F>@&">44 BD"&" ',D<">44 (§ 352 Handelsgesetzbuch).

),:@ 219: 7;7AG 33("); 35(3); 36; 39; 78
S&,6P"D4b: 7">H@>":\>Z6 FJ* %":,, EI 97 167
28 @8Hb$Db 1997(@*"
?D4(4>": >" LD">PJ2F8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht77 [1998]

3H":\b>F846 4FH,P BD@*": $J:\*@2,D T&,6P"DF8@<J @H&,HR48J, 8@H@DZ6 >, BD@42&,: *&"

@FH"&T4NFb R"FH4R>ZN B:"H,0", F@F:"&T4F\ >" >"DJT,>4, FD@8@& B@FH"&84 4 >,F@@H&,HFH&4, H@&"D". EJ*
J*@&:,H&@D4: 4F8 4FHP" & @H>@T,>44 JB:"HZ ^H4N *&JN FJ<<.

EJ* B@FH">@&4:, RH@ B@FH"&8", @FJV,FH&:,>>"b & H,R,>4, FD@8", >, BD,&ZT"&T,(@ *&, >,*,:4 F
<@<,>H" B@:JR,>4b BD@*"&P@< B,D&@(@ B:"H,0", BJH,< B,D,*"R4 <"T4>Z B,D,&@2R48J, b&:b,HFb
F&@,&D,<,>>@6, B@F8@:\8J >48"8@6 8@>8D,H>@6 *"HZ FH@D@>"<4 JFH">@&:,>@ >, $Z:@ (FH"H\b 33(")
7;7AG). 7D@<, H@(@, FJ* B@FH">@&4:, RH@ 4F8 B@8JB"H,:b & @H>@T,>44 >,F@@H&,HFH&4b H@&"D" b&:b,HFb
>,@$@F>@&">>Z<. A@8JB"H,:\ BD@&,: 4FBZH">4, $J:\*@2,D", 4 FJ*, @F>@&Z&"bF\ >" FH"H\, 367;7AG 4
BD4>P4B, *@$D@F@&,FH>@FH4, 4FN@*4: 42 BD,2J<BP44 H@(@, RH@ :4P@, 8@H@D@, B@8JB",H H@&"D, >,F<@HDb
>" @R,&4*>Z, *,L,8HZ, >"<,D,&",HFb "8P,BH@&"H\ @L,DHJ BD@*"&P". 7D@<, H@(@, B@8JB"H,:\ >, *":
42&,V,>4b @ b8@$Z 4<,&T,< <,FH@ >,F@@H&,HFH&44 H@&"D" (FH"H\b 397;7AG). AD@P,>H>"b FH"&8" $Z:"
@BD,*,:,>" >" @F>@&">44 BD4<,>b,<ZN FJ*@< >@D< R"FH>@(@ <,0*J>"D@*>@(@ BD"&", & F@@H&,HFH&44 F
8@H@DZ<4 BD4<,>4<Z< b&:b:@F\ 4H":\b>F8@, BD"&@ (FH"H\b 1024'D"0*">F8@(@ 8@*,8F").
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),:@ 220: 7;7AG 6, 39(1)
S&,6P"D4b: 7">H@>":\>Z6 FJ* =4*&":\*,>", 15/96 Z
12 >@b$Db/3 *,8"$Db 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: 1 Schweizerische Zeitschrift für Internationales und Europäisches
Recht81 [1998]

3H":\b>F846 4FH,P B@FH"&4: <,$,:\ T&,6P"DF8@<J @H&,HR48J, 8@H@DZ6 B,D,BD@*": H@&"D &

%@FH@R>J`!24`. A@8JB"H,:\ @H8"2":Fb JB:"R4&"H\ 2"8JB@R>J` P,>J, FFZ:"bF\ >" >,F@@H&,HFH&4, H@&"D".
EJ* J*@&:,H&@D4: HD,$@&">4, 4FHP" & @H>@T,>44 JB:"HZ 2"8JB@R>@6 P,>Z.

AD,0*, &F,(@ FJ*J >,@$N@*4<@ $Z:@ @BD,*,:4H\ BD4<,>4<@, BD"&@, B@F8@:\8J @$, FH@D@>Z
&ZFHJB":4 & FJ*, >" @F>@&, T&,6P"DF8@(@ BD"&", N@Hb @$V4, JF:@&4b *@(@&@D" BD@*"&P" F@*,D0":4
B@:@0,>4, @H>@F4H,:\>@ &Z$@D" 4H":\b>F8@(@ BD"&". EJ* B@FH">@&4:, RH@ FH@D@>Z & B@Db*8, BD,2J<BP44
&Z$D":4 T&,6P"DF8@, BD"&@, >, 4F8:`R"b BD4<,>,>4, 7;7AG (FH"H\b 6 7;7AG). 7D@<, H@(@, FJ*
B@FH">@&4:, RH@ B@8JB"H,:\ JHD"H4: BD"&@ FFZ:"H\Fb >" >,F@@H&,HFH&4, H@&"D", B@F8@:\8J, 4FB@:\2Jb
H"84, L@D<J:4D@&84, 8"8 ">,BD"&4:\>Z, *,H":4" 4:4 "2>"R4H,:\>Z, B@:@<84", B@8JB"H,:\ >, J8"2":
N"D"8H,D" >,F@@H&,HFH&4b H@&"D" (FH"H\b 39(1)7;7AG).

AD@P,>H>"b FH"&8" $Z:" @BD,*,:,>" >" @F>@&">44 4H":\b>F8@(@ BD"&". EJ* @BD,*,:4: H"80, FD@8,
& H,R,>4, 8@H@D@(@ B@8JB"H,:\ @$b2"> JB:"H4H\ BD@P,>HZ >" @F>@&">44 T&,6P"DF8@(@ BD"&", 8@H@D@,
BD,*JF<"HD4&",H, RH@ *@:( FH">@&4HFb B@*:,0"V4< @B:"H,, " BD@P,>HZ >"R4>"`H >"8"B:4&"H\Fb B@F:,
B@:JR,>4b >"B@<4>">4b @H BD@*"&P" (FH"H\b 102(1)?$b2"H,:\FH&,>>@(@ 8@*,8F" S&,6P"D44).

),:@ 221: 7;7AG 9(2); 57(1)
S&,6P"D4b: 'D"0*">F846 FJ* #"2,:b-SH"*H", C4 1996/00448
3 *,8"$Db 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

EJ* B,D&@6 4>FH">P44 *@:0,> $Z: BD4>bH\ D,T,>4, @ H@<, @$:"*",H :4 @> `D4F*48P4,6 &
@H>@T,>44 D"FF<@HD,>4b FJ*,$>@(@ FB@D" <,0*J T&,6P"DF84< 4FHP@< (BD@*"&P@<) 4 4H":\b>F8@6
8@<B">4,6 (@H&,HR48@<-B@8JB"H,:,<), 8@H@D"b 2"8JB4:" 5 000H@>> $@:("DF8@6 $,:@6 <@R,&4>Z.
3H":\b>F846 B@8JB"H,:\ >, JB:"H4: 2"8JB@R>J` P,>J, 4 T&,6P"DF846 BD@*"&,P &@2$J*4: *,:@ & #"2,:,
>" @F>@&">44 FH"H\4 5(1) 9J(">F8@6 8@>&,>P44 @ `D4F*48P44 4 BD4&,*,>44 & 4FB@:>,>4, FJ*,$>ZN
D,T,>46 & (D"0*">F84N 4 8@<<,DR,F84N *,:"N, & F@@H&,HFH&44 F 8@H@D@6 :4P@ <@0,H BD,F:,*@&"H\Fb &
FJ*"N <,FH" 4FB@:>,>4b F@@H&,HFH&J`V,(@ @$b2"H,:\FH&".

EJ* B@FH">@&4:, RH@ & @H>@T,>44 2"8JB@R>@6 P,>Z B@ @FB"D4&",<@<J @$b2"H,:\FH&J *@:0>Z

BD4<,>bH\Fb B@:@0,>4b 7;7AG. % F@@H&,HFH&44 F@ FH"H\,6 57(1)7;7AG 2"8JB@R>"b P,>" B@*:,04H
JB:"H, & <,FH,, F@(:"F@&">>@< FH@D@>"<4; " ,F:4 >48"8@(@ <,FH" F@(:"F@&">@ >, $Z:@, - & <,FH,
>"N@0*,>4b 8@<<,DR,F8@(@ BD,*BD4bH4b BD@*"&P" 4:4, ,F:4 B:"H,0 *@:0,> $ZH\ BD@42&,*,> BD@H4&

B,D,*"R4 H@&"D" 4:4 *@8J<,>H@&, - & <,FH, 4N B,D,*"R4. % *">>@< F:JR", FH@D@>Z *@(@&@D4:4F\ @ H@<,
RH@ B:"H,0 *@:0,> $ZH\ BD@42&,*,> & H,R,>4, 30 *>,6 B@F:, B,D,*"R4 8@>@F"<,>H" 4 >,8@H@DZN *DJ(4N
*@8J<,>H@&. A@F8@:\8J & *">>@< F:JR", 2"8JB8" @FJV,FH&:b:"F\ & 8D,*4H, BD"&4:@ @ B,D,*"R, >,
b&:b,HFb BD4<,>4<Z<.

EJ* @H8:@>4: 2"b&:,>4, 4FHP" @ H@<, RH@ FJV,FH&@&": 4 $Z: 42&,FH,> FH@D@>"< @$ZR"6 (FH"H\b 9(2)
7;7AG), & F@@H&,HFH&44 F 8@H@DZ< $">8@&F84, B,D,&@*Z *@:0>Z BD@42&@*4H\Fb BD4 4<B@DH, H@&"D" >"
FR,H BD@*"&P". A@^H@<J FJ* B@FH">@&4:, RH@ <,FH@< 4FB@:>,>4b b&:b,HFb (@D@* #4>>4>(,> (8">H@>
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#"2,:\-9">*T"LH) 4 RH@ FJ*Z #"2,:b-SH"*H" >, @$:"*"`H `D4F*48P4,6 & @H>@T,>44 D"FF<@HD,>4b
*">>@(@ FJ*,$>@(@ FB@D", 4 @H8"2": & D"FF<@HD,>44 *">>@(@ *,:".

),:@ 222: 7;7AG 8(1), 8(3)
E@,*4>,>>Z, SH"HZ !<,D484: !B,::bP4@>>Z6 FJ* ES! B@ @*4>>"*P"H@<J FJ*,$>@<J @8DJ(J
29 4`>b 1998(@*"
MCC-Marbe Ceramic Center, Inc. v. Ceramica Nuova D’Agostino, S.p.A.
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: 1998 U.S. App. LEXIS 14782, 1998 WL 343335

=" D"FF<@HD,>44 FJ*" >"N@*4:Fb &@BD@F @ H@<, b&:b,HFb :4 >@D<" &>JHD,>>,(@ BD"&" @$ JFH>ZN
*@8"2"H,:\FH&"N BD4<,>4<@6 BD4 H@:8@&">44 *@(@&@D@&, D,(J:4DJ,<ZN 7;7AG. ]H" >@D<" 4F8:`R",H
4FB@:\2@&">4, & 8"R,FH&, *@8"2"H,:\FH& FFZ:84 >" JFH>@, F@(:"T,>4,, 8@H@D@, BD@H4&@D,R4H JF:@&4b<
B@F:,*J`V,(@ 4:4 @*>@&D,<,>>@ 2"8:`R,>>@(@ B4F\<,>>@(@ *@(@&@D" 4:4 FJV,FH&,>>@ 42<,>b,H H"84,

JF:@&4b.

!<,D48">F846 D@2>4R>Z6 H@D(@&,P, &ZFHJB"&T46 B@8JB"H,:,<, JFH>@ F@(:"F@&": F BD@*"&P@<,
4H":\b>F84< BD@42&@*4H,:,< 8,D"<4R,F8@6 B:4H84, @F>@&>Z, JF:@&4b 2"8JB84 B:4H84. A@F:, ^H@(@

FH@D@>Z 2"L48F4D@&":4 ^H4 JF:@&4b & FH">*"DH>@< 2"D">,, @HB,R"H">>@< L@D<J:bD, 2"8"2" BD@*"&P",
4 BD,24*,>H 8@<B">44 B@8JB"H,:b B@*B4F": ^H@H L@D<J:bD @H 4<,>4 F&@,6 8@<B">44. K@D<J:bD $Z:
>"B,R"H"> >" 4H":\b>F8@< b2Z8, 4 F@*,D0": JF:@&4b 8"8 >" :4P,&@6, H"8 4 >" @$@D@H>@6 FH@D@>,. ED"2J
0, B@F:, :4>44 B@*B4F4 >" :4P,&@6 FH@D@>, L@D<J:bD" F@*,D0":"F\ L@D<J:4D@&8" >" 4H":\b>F8@<

b2Z8, @ H@<, RH@ B@8JB"H,:` 42&,FH>Z JF:@&4b, 42:@0,>>Z, >" @$@D@H>@6 FH@D@>, L@D<J:bD", 4 @> F
>4<4 F@(:"F,>. EBJFHb R,HZD, <,FbP" FH@D@>Z 2"8:`R4:4 *@(@&@D @ B@HD,$>@FHbN 4 & F@@H&,HFH&44 F
^H4< *@(@&@D@< B@8JB"H,:\ >,@*>@8D"H>@ 2"8"2Z&": B:4H8J, 4FB@:\2Jb L@D<J:bD 2"8"2" BD@*"&P".

A@8JB"H,:\ &@2$J*4: BD@H4& BD@*"&P" & @8DJ0>@< FJ*, ES! *:b _0>@(@ @8DJ(" K:@D4*Z 4F8 &

@H>@T,>44 >,4FB@:>,>4b *@(@&@D" & F&b24 F H,<, RH@ 2"8"2">>"b B:4H8" >, $Z:" B@FH"&:,>". % F&@`
@R,D,*\ BD@*"&,P F@F:":Fb >" FH">*"DH>@, JF:@&4, F&@,(@ L@D<J:bD" 2"8"2", 8@H@D@, D"2D,T":@ ,<J
BD4@FH">@&4H\ B@FH"&84, ,F:4 B@8JB"H,:\ >, BD@42&@*4: B:"H,0, 4 BD@*"&,P &Z*&4>J: &FHD,R>Z6 4F8 &
@H>@T,>44 >,JB:"HZ. % @H&,H >" 2"b&:,>4, B@8JB"H,:b @ >,F@@H&,HFH&44 B@FH"&:,>>@6 B:4H84 BD@*"&,P
2"b&4:, RH@ B@8JB"H,:\ >, *": B4F\<,>>@(@ 42&,V,>4b @ *,L,8H"N & H,R,>4, 10 *>,6 B@F:, B@:JR,>4b
H@&"D", 8"8 ^H@ HD,$J,HFb & F@@H&,HFH&44 F Jc:@&4b<4 L@D<J:bD" 2"8"2". A@8JB"H,:\ BD,*FH"&4:

B4F\<,>>Z, B@8"2">4b B@* BD4Fb(@6 F&@,(@ BD,24*,>H" 4 *&JN F@HDJ*>48@& BD@*"&P", & 8@H@DZN
J8"2Z&":@F\, RH@ FH@D@>Z >, >"<,D,&":4F\ BD4<,>bH\ FH">*"DH>Z, JF:@&4b L@D<J:bD" 2"8"2". EJ*

@H8:@>4: ^H4 *@8"2"H,:\FH&" >" @F>@&">44 >@D<Z &>JHD,>>,(@ BD"&" @$ JFH>ZN *@8"2"H,:\FH&"N, BD42>":
*,6FH&4H,:\>Z<4 FH">*"DH>Z, JF:@&4b 4 & B@Db*8, JBD@V,>>@(@ FJ*@BD@42&@*FH&" &Z>,F D,T,>4, &

B@:\2J BD@*"&P".

!B,::bP4@>>Z6 FJ* ES! B@ @*4>>"*P"H@<J FJ*,$>@<J @8DJ(J @H<,>4: &Z>,F,>>@, & B@Db*8,

JBD@V,>>@(@ FJ*@BD@42&@*FH&" D,T,>4, @8DJ0>@(@ FJ*". EJ* B@FH">@&4:, RH@ FH"H\b 8(3) 7;7AG >,
*@BJF8",H BD4<,>,>4b >@D<Z @$ JFH>ZN *@8"2"H,:\FH&"N. EJ* D,T4H,:\>@ @H8:@>4: 2"b&:,>4, @$

@$D"H>@< B@ *,:J Beijing Metals & Minerals Import/Export Corp. v. American Business Centre [AAG_, *,:@ 24].
EJ* @H8:@>4: H"80, 2"b&:,>4, BD@*"&P" @ H@<, RH@ >@D<" @$ JFH>ZN *@8"2"H,:\FH&"N b&:b,HFb

BD@P,*JD>@6 >@D<@6, 8@H@D"b >, B@B"*",H & FL,DJ *,6FH&4b 7;7AG. A@^H@<J "B,::bP4@>>Z6 FJ*

B@FH">@&4:, RH@ & F&b24 F *">>Z<4 B@* BD4Fb(@6 B4F\<,>>Z<4 B@8"2">4b<4 @ FJ$X,8H4&>ZN >"<,D,>4bN
@$,4N FH@D@> &@2>48",H FJV,FH&,>>Z6 L"8H4R,F846 &@BD@F @H>@F4H,:\>@ JF:@&46 *@(@&@D" <,0*J

FH@D@>"<4 & F@@H&,HFH&44 F@ FH"H\,6 8(1) 7;7AG 4 RH@ &Z>,F,>>@, & B@Db*8, JBD@V,>>@(@

FJ*@BD@42&@*FH&" D,T,>4, b&:b,HFb >,@$@F>@&">>Z<.

* * *


