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="FH@bV46 F$@D>48 D,2`<, *,: BD,*FH"&:b,H F@$@6 R"FH\ F4FH,<Z F$@D" 4 D"FBD@FHD">,>4b

4>L@D<"P44 @ FJ*,$>ZN 4 "D$4HD"0>ZN D,T,>4bN, @F>@&">>ZN >" 8@>&,>P4bN 4 H4B@&ZN 2"8@>"N,
D"2D"$@H">>ZN 7@<4FF4,6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ BD"&J <,0*J>"D@*>@6 H@D(@&:4

(_=E3GC!9). 3>L@D<"P4b @$ @F@$,>>@FHbN ^H@6 F4FH,<Z 4 ,, 4FB@:\2@&">44 F@*,D04HFb &

CJ8@&@*FH&, *:b B@:\2@&"H,:,6 (A/CN.9/SER.E/GUIDE/1). )@FHJB 8 *@8J<,>H"< AAG_ & "3>H,D>,H"
@$,FB,R4&",HFb >" FHD">4P, (Website)E,8D,H"D4"H" _=E3GC!9 (http://www.un.or.at/uncitral).

C,2`<, *,: $Z:4 B@*(@H@&:,>Z, ,F:4 >, J8"2">@ 4>@,, >"P4@>":\>Z<4 8@DD,FB@>*,>H"<4,
>"2>"R,>>Z<4 4N BD"&4H,:\FH&"<4. E:,*J,H @H<,H4H\, RH@ >4 >"P4@>":\>Z, 8@DD,FB@>*,>HZ, >4 8"84,-
:4$@ *DJ(4, :4P", BDb<@ 4:4 8@F&,>>@ JR"FH&J`V4, & LJ>8P4@>4D@&">44 F4FH,<Z, >, >,FJH

@H&,HFH&,>>@FH4 2" :`$Z, @T4$84 4:4 JBJV,>4b 4:4 *DJ(4, >,H@R>@FH4.

!&H@DF8@, BD"&@ 2"V4V,>@ 2"8@>@< ©
?D(">42"P44 ?$X,*4>,>>ZN ="P46, 1998(@*

32*">@ & !&FHD44

%F, BD"&" BD4>"*:,0"H "&H@DJ. 1"b&84 >" BD,*@FH"&:,>4, BD"&" >" &@FBD@42&,*,>4, *">>@(@ *@8J<,>H" ,(@

R"FH,6 F:,*J,H >"BD"&:bH\ B@ "*D,FJ: Secretary, United Nations Publications Board, United Nations Headquarters, New York,
N.Y. 10017, United States of America.AD"&4H,:\FH&" 4 BD"&4H,:\FH&,>>Z, JRD,0*,>4b <@(JH &@FBD@42&@*4H\ >"FH@bV46
*@8J<,>H 4:4 ,(@ R"FH4 $,2 B@:JR,>4b D"2D,T,>4b, @*>"8@ 4< BD,*:"(",HFb J&,*@<:bH\ @ H"8@< &@FBD@42&,*,>44
?D(">42"P4` ?$X,*4>,>>ZN ="P46.
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I. )+9!)+9!, E%a1!==Y+E%a1!==Y+ EE 7?=%+=O3+57?=%+=O3+5 ?C'!=31!O33?C'!=31!O33 ?#W+)3=+==YM?#W+)3=+==YM =!O35=!O35

?? 7IA9+7IA9+-AC?)!/+AC?)!/+ (7;7AG7;7AG)

),:@ 187: 7;7AG 14(1); 61(3); 63
E@,*4>,>>Z, SH"HZ: K,*,D":\>Z6 @8DJ0>@6 FJ*, _0>Z6 @8DJ( =\`-5@D8"
23 4`:b 1997(@*"
Helen Kaminsky Pty. Ltd. v. Marketing Australian Products, Inc. doing business as Fiona Waterstreet Hats
?BJ$:48@&">@ >" ">(:46F8@< b2Z8,: U.S. Dist. LEXIS10630 [1997]4 WL 41437 [1997]

!&FHD":46F846 42(@H@&4H,:\ <@*>ZN *,8@D"H4&>ZN BD4>"*:,0>@FH,6 2"8:`R4: "*4FHD4$\`H@DF8@,
F@(:"T,>4," F "<,D48">F84< *4FHD4$\`H@D@<. % F@(:"T,>44 @(@&"D4&":4F\ JF:@&4b, >" 8@H@DZN FH@D@>Z
$J*JH &,FH4 *,:", & H@< R4F:, &@BD@FZ @ <,H@*"N B:"H,0", B@FH"&8, 4 ("D">H4bN @H>@F4H,:\>@ 8"R,FH&"
(FH"H\b 14(1) 7;7AG). )4FHD4$\`H@D F@(:"F4:Fb 2"8JB4H\ *,8@D"H4&>Z, BD4>"*:,0>@FH4 >" @$VJ`

J8"2">>J` FJ<<J & H,R,>4, (@*" B@F:, 2"8:`R,>4b F@(:"T,>4b. %F8@D, B@F:, 2"8:`R,>4b F@(:"T,>4b
FH@D@>Z &>,F:4 & >,(@ 42<,>,>4b, BD,*JF<"HD4&"`V4, B,D,*"RJ *4FHD4$\`H@DJ H,N *,8@D"H4&>ZN
BD4>"*:,0>@FH,6 42(@H@&4H,:b, 8@H@DZ, J0, >"N@*4:4F\ & E@,*4>,>>ZN SH"H"N.

%B@F:,*FH&44 *4FHD4$\`H@D 2"8"2": *@B@:>4H,:\>Z, *,8@D"H4&>Z, BD4>"*:,0>@FH4 4 42(@H@&4H,:\

>"BD"&4: J&,*@<:,>4,, RH@ @>4 (@H@&Z 8 @H(DJ28,. % H@ 0, &D,<b *4FHD4$\`H@D >, @H8DZ: "88D,*4H4&"
*@ @H(DJ284,8"8 ^H@ BD,*JF<"HD4&":@F\ & *4FHD4$\`H@DF8@< F@(:"T,>44. 32(@H@&4H,:\ B@2*>,, >"BD"&4:
*4FHD4$\`H@DJ >,F8@:\8@ J&,*@<:,>46 F HD,$@&">4,< &ZB@:>4H\ @$b2"H,:\FH&" & H,R,>4, J8"2">>@(@

FD@8" (FH"H\b 637;7AG). )@ 4FH,R,>4b ^H@(@ FD@8" *4FHD4$\`H@D @$D"H4:Fb 2" @H8DZH4,< BD@42&@*FH&"
B@ *,:J @ >,F@FH@bH,:\>@FH4 & E@,*4>,>>ZN SH"H"N. EJ* B@ *,:"< @ >,F@FH@bH,:\>@FH4 BD,*@FH"&4:
*4FHD4$\`H@DJ *@B@:>4H,:\>Z6 FD@8 *:b &ZB@:>,>4b @$b2"H,:\FH& 4 &Z>,F B@FH">@&:,>4, @ H@<, RH@
BD"&@ 42(@H@&4H,:b >" B@*"RJ 4F8" & "&FHD":46F8@< FJ*, BD4@FH">@&:,>@.

% F&@,< "B,::bP4@>>@< 2"b&:,>44 & K,*,D":\>Z6 @8DJ0>@6 FJ* 42(@H@&4H,:\ JH&,D0*":, RH@
B@:@0,>4b 7;7AG 4<,`H BD,4<JV,FH&,>>J` F4:J B@ @H>@T,>4` 8 7@*,8FJ E@,*4>,>>ZN SH"H@& @

$">8D@HFH&, 4 RH@, F@@H&,HFH&,>>@, FJ* B@ *,:"< @ >,F@FH@bH,:\>@FH4 >, 4<,: BD"&" BD,*@FH"&:bH\

*4FHD4$\`H@DJ "@HFD@R8J" (FH"H\b 61(3)7;7AG). K,*,D":\>Z6 @8DJ0>@6 FJ* B@*H&,D*4: BD48"2 FJ*"
B@ *,:"< @ >,F@FH@bH,:\>@FH4, @BD,*,:4&, RH@ *4FHD4$\`H@DF8@, F@(:"T,>4, >, B@*B"*":@ & FL,DJ
*,6FH&4b 7;7AG, B@F8@:\8J ^H@ F@(:"T,>4, >, @N&"HZ&":@ *,8@D"H4&>Z, BD4>"*:,0>@FH4, 2"8"2">>Z,
&B@F:,*FH&44. M@Hb & ^H@ F@(:"T,>4, $Z:4 &>,F,>Z 42<,>,>4b, 8"F"&T4,Fb >,8@H@DZN @(@&@D,>>ZN
H@&"D@&, & 42<,>,>>@< F@(:"T,>44 >4R,(@ BDb<@ >, (@&@D4:@F\ @ *,8@D"H4&>ZN BD4>"*:,0>@FHbN,
b&:b`V4NFb BD,*<,H@< FB@D".

),:@ 188: 7;7AG 99(2); 100 (2)
3FB">4b: %,DN@&>Z6 FJ*
3 <"DH" 1997(@*"
?D4(4>": >" 4FB">F8@< b2Z8,

?BJ$:48@&">@ >" 4FB">F8@< b2Z8,: La Ley 9 [7 "BD,:b 1997(@*"]

3FB">F8"b 8@<B">4b-BD@*"&,P 2"8:`R4:" *@ 1990(@*" F 8@<B">4,6-B@8JB"H,:,< 42 ES!>,F8@:\8@
B@F:,*@&"H,:\>ZN 8@>HD"8H@& >" 8JB:`-BD@*"0J :4<@>@& >" JF:@&4bN K?#.

% D,2J:\H"H, >"DJT,>4b B@8JB"H,:,< F&@,6 @$b2">>@FH4 JB:"H4H\ F@(:"F@&">>J` 2"8JB@R>J` P,>J

BD@*"&,P BD,*Xb&4: >,F8@:\8@ HD,$@&">46 >" >,JB:"R,>>Z, FJ<<Z F@&<,FH>@ B@8JB"H,:` 4 <@DF8@<J

B,D,&@2R48J, 8@H@D@<J $Z:" B@DJR,>" HD">FB@DH4D@&8" H@&"D".

EJ* @H<,H4:, RH@ 7;7AG $Z:" 4>8@DB@D4D@&">" & 4FB">F8@, BD"&@ H@:\8@ B@F:, &@2>48>@&,>4b
FB@D" <,0*J FH@D@>"<4. E@@H&,HFH&,>>@ - 4 F JR,H@< H@:8@&">4b FH"H,6 99(2) 4 100(2)7;7AG, - FJ*
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B@FH">@&4:, RH@ 7;7AG >, BD4<,>4<" 8 FB@DJ, 8@H@DZ6 &@2>48 42 *@(@&@D" 8JB:4-BD@*"04 H@&"D@&,
2"8:`R,>>@(@ *@ &FHJB:,>4b 7;7AG & F4:J & 3FB">44.

),:@ 189: 7;7AG 9(2); 14(1); 19(2)(3)
!&FHD4b: %,DN@&>Z6 FJ*; 2 O& 58/97m
20 <"DH" 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Juristische Blätter 592[1997]4 Österreichische Juristenzeitung 829[1997]

3FH,P, 8@<B">4b F 8@<<,DR,F84< BD,*BD4bH4,< & C@FF44, 2"8"2": J @H&,HR48", 8@<B">44 F
8@<<,DR,F84< BD,*BD4bH4,< & !&FHD44, 10 000H@>> +/- 10%<@>@"<<@>46L@FL"H" (;!K), FB,P4L48"P4b
"P 205 52% +/- 1%, min 51%".?*>"8@ BD@*"&,P &<,FH@ ^H@(@ F@(:"F4:Fb B@FH"&4H\ 10 000H@>> +/- 5%
;!K, FB,P4L48"P4b "P 205 52% +/- 5%, min 51%".

EJ* B,D&@6 4>FH">P44 B@FH">@&4:, RH@ B,D,(@&@DZ <,0*J FH@D@>"<4 >, BD4&,:4 8 2"8:`R,>4`
*,6FH&4H,:\>@(@ 8@>HD"8H". !B,::bP4@>>Z6 FJ* @H<,>4: ^H@ D,T,>4, 4 &@2&D"H4: *,:@ & FJ* B,D&@6
4>FH">P44.

?H&,HR48 @$0":@&": D,T,>4, !B,::bP4@>>@(@ FJ*" & %,DN@&>Z6 FJ*, 8@H@DZ6 B@FH">@&4:, RH@
@BD,*,:,>4b FJ*" B,D&@6 4>FH">P44 B@ L"8H"< *,:" $Z:4 >,B@:>Z. EB,P4L48"P44 BD@*"&P", 8"8
BD,*FH"&:b,HFb, BD@H4&@D,R4:4 B@:JR,>>@6 4< @L,DH,, B@F8@:\8J "52% +/- 5%"BD,*B@:"("`H *4"B"2@>
@H 47 BD@P,>H@& *@ 57 BD@P,>H@&, & H@ &D,<b 8"8 F@(:"F>@ @L,DH, <4>4<":\>Z6 BD,*,: *4"B"2@>"
@(D">4R4&":Fb 51 BD@P,>H@<. % F4:J ^H@(@ %,DN@&>Z6 FJ* J8"2":, RH@ FJ*J B,D&@6 4>FH">P44 F:,*@&":@
&ZbF>4H\, <@0,H :4 - F JR,H@< FH"H\4 8(2)7;7AG "& F@@H&,HFH&44 F H,< B@>4<">4,<, 8@H@D@, 4<,:@ $Z
D"2J<>@, :4P@, *,6FH&J`V,, & H@< 0, 8"R,FH&,, RH@ 4 *DJ("b FH@D@>" BD4 ">":@(4R>ZN @$FH@bH,:\FH&"N" -
@H&,H >" @L,DHJ D"FF<"HD4&"H\Fb & 8"R,FH&, *@FH"H@R>@ @BD,*,:,>>@(@ F@(:"F>@ FH"H\, 14(1)7;7AG.
+F:4 @L,DH" <@0,H $ZH\ F@RH,>" *@FH"H@R>@ @BD,*,:,>>@6, H@ FJ* B,D&@6 4>FH">P44 *@:0,> $Z: BD4>bH\
D,T,>4, @ H@<, $Z:4 :4 JF:@&4b @L,DHZ FJV,FH&,>>Z< @$D"2@< 42<,>,>Z @H&,H@< >" @L,DHJ. 7D@<,
H@(@, %,DN@&>Z6 FJ* B@FH">@&4:, RH@ 42<,>,>4b, B,D,R4F:,>>Z, & FH"H\, 19(3) 7;7AG, >, *@:0>Z
D"FF<"HD4&"H\Fb 8"8 "FJV,FH&,>>@" 42<,>b`V4, JF:@&4b @L,DHZ B@ F<ZF:J FH"H\4 19(2)7;7AG, ,F:4
F JR,H@< @$ZR",&, BD@&,*,>>ZN B,D,(@&@D@& 4 L"8H4R,F84N @$FH@bH,:\FH& *,:" @>4 >, FR4H"`HFb
FJV,FH&,>>Z<4. % R"FH>@FH4, $Z:@ J8"2">@, RH@ 42<,>,>4b, ,*4>FH&,>>Z< B@F:,*FH&4,< 8@H@DZN

b&:b,HFb J:JRT,>4, B@:@0,>4b *DJ(@6 FH@D@>Z, >, HD,$J`H BDb<@ &ZD"0,>>@(@ "8P,BH".

E@@H&,HFH&,>>@ %,DN@&>Z6 FJ*, &@2&D"V"b *,:@ FJ*J B,D&@6 4>FH">P44, J8"2":, RH@ ^H@H FJ* *@:0,>
&Z>,FH4 F@@H&,HFH&J`V,, @BD,*,:,>4,, " 2"H,< BD4>bH\ D,T,>4, @ H@<, *@:0>Z :4 42<,>,>4b FR4H"H\Fb
FJV,FH&,>>Z<4 4 $Z:@ :4 J:JRT,>4, B@:@0,>4b B@8JB"H,:b ,*4>FH&,>>Z< B@F:,*FH&4,< 42<,>,>4b &

&@BD@F, @ 8@:4R,FH&, H@&"D".

),:@ 190: 7;7AG 2(")
!&FHD4b: %,DN@&>Z6 FJ*; 10 Ob 1506/94
11 L,&D":b 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?H&,HR48 - "&FHD46F846 BD@*"&,P "&H@<@$4:,6, 4<B@DH4DJ,<ZN 42 3H":44 - BD@*": "&H@<"T4>J
"9"<$@D(4>4 7"J>H"N" 4FHPJ, T&,6P"DF8@<J B@8JB"H,:`. AD@*"&,P, @*>"8@, >, F<@( B@FH"&4H\
"&H@<@$4:\ B@8JB"H,:`.

EJ* B@FH">@&4:, RH@ B@F8@:\8J "&H@<@$4:\ BD4@$D,H":Fb *:b :4R>@(@ 4FB@:\2@&">4b, H@ &

F@@H&,HFH&44 F@ FH"H\,6 2(") 7;7AG 8 *">>@<J *,:J >, BD4<,>4<". G,< >, <,>,, FJ* J8"2":, RH@
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7;7AG <@(:" $Z BD4<,>bH\Fb 8 *">>@<J *,:J, ,F:4 $Z BD@*"&,P F<@( *@8"2"H\, RH@ @> ">, 2>": 4 >,
*@:0,> $Z: 2>"H\, RH@ H@&"DZ BD4@$D,H"`HFb *:b H"8@(@ 4FB@:\2@&">4b".
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),:@ 191: 7;7AG 66; 67
!D(,>H4>": ="P4@>":\>"b "B,::bP4@>>"b B":"H" B@ 8@<<,DR,F8@<J BD"&J, 1": E
31 @8Hb$Db 1995(@*"
Bedial, S.A., v. Paul Müggenburg and Co. GmbH
?D4(4>": >" 4FB">F8@< b2Z8,
?BJ$:48@&">@ >" 4FB">F8@< b2Z8,: El Derecho 4 [21@8Hb$Db 1996(@*"]
7@<<,>H"D44 >" 4FB">F8@< b2Z8,: Iud i El Derecho [21@8Hb$Db 1996(@*"]
7@<<,>H"D44 >" LD">PJ2F8@< b2Z8,: Rosch, Recueil Dalloz, 27e Cahier, Sommaires commentés 225 [1997]

!D(,>H4>F846 BD@*"&,P 4 (,D<">F846 B@8JB"H,:\ 2"8:`R4:4 8@>HD"8H, F@*,D0"V46 @(@&@D8J7!K,
>" 8JB:`-BD@*"0J FJN4N (D4$@&, 8@H@DZ, *@:0>Z $Z:4 $ZH\ B@FH"&:,>Z B@8JB"H,:`. %@ &D,<b
B,D,&@284 & #J^>@F-!6D,F H@&"D 4FB@DH4:Fb. A@8JB"H,:\ BD,*Xb&4: BD@*"&PJ 4F8 42 >,F@@H&,HFH&4b
H@&"D".

E@(:"F>@ FH"H\, 67;77AG FJ* B@FH">@&4:, RH@ D4F8 B,D,T,: >" B@8JB"H,:b & <@<,>H F*"R4 H@&"D"
B,D&@<J B,D,&@2R48J *:b B,D,*"R4 B@8JB"H,:` & F@@H&,HFH&44 F *@(@&@D@< 8JB:4-BD@*"04. 7D@<, H@(@,
FJ* B@FH">@&4:, RH@ @(@&@D8" 7!K @$b2Z&",H BD@*"&P" F*"H\ H@&"DZ B,D,&@2R48J 4 JB:"H4H\ LD"NH.
?*>"8@ @(@&@D8" 7!K >, D,(J:4DJ,H <@<,>H B,D,N@*" D4F8". 7D@<, H@(@, F:,*J,H @H<,H4H\, RH@
B@8JB"H,:\ & F@@H&,HFH&44 F @(@&@D8@6 7!K & *@(@&@D, 8JB:4-BD@*"04 BD4@$D,: FHD"N@&@6 B@:4F,
B@8DZ&"`V46 D4F84 B,D,&@284.

% F@@H&,HFH&44 F@ FH"H\,6 66 FJ* B@FH">@&4:, RH@ B@8JB"H,:\ B@F:, B,D,N@*" D4F8" >,
@F&@$@0*",HFb @H @$b2"H,:\FH&" JB:"H4H\ 2"8JB@R>J` P,>J *"0, & F:JR", (4$,:4 4:4 B@&D,0*,>4b H@&"D",
,F:4 H@:\8@ H"8"b (4$,:\ 4:4 B@&D,0*,>4, >, &Z2&">Z *,6FH&4b<4 4:4 $,2*,6FH&4,< BD@*"&P". %
D"FF<"HD4&",<@< F:JR", B@&D,0*,>4, H@&"D" BD@42@T:@ B@F:, B,D,N@*" D4F8" >" B@8JB"H,:b, 8@H@DZ6
>, FFZ:":Fb >" H@, RH@ ^H@ B@&D,0*,>4, $Z:@ &Z2&">@ *,6FH&4b<4 4:4 $,2*,6FH&4,< BD@*"&P".
E@@H&,HFH&,>>@ FJ* @FH"&4: 4F8 $,2 J*@&:,H&@D,>4b.

),:@ 192: 7;7AG 3(2); 38; 39
S&,6P"D4b: %,DN@&>Z6 FJ* 8">H@>" 9`P,D>; 11 95 123/357
8 b>&"Db 1997(@*"
?D4(4>": >" >,<,P8@< b2Z8,
=, BJ$:48@&":@F\
?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: Schweizerische Zeitschrift für Internationales und Europäisches Recht
132 [1997]

3H":\b>F846 BD@*"&,P H@&"D@& <,*4P4>F8@(@ >"2>"R,>4b BD@*": B"DH4` H@&"D" F&@,<J
^8F8:`24&>@<J *4FHD4$\`H@DJ, T&,6P"DF8@<J B@8JB"H,:`, 8@H@DZ6 B,D,BD@*": H@&"DZ T&,6P"DF8@6
$@:\>4P,. #@:\>4P" @H8"2":"F\ BD4>bH\ B"DH4` B@ BD4R4>, >,F@@H&,HFH&4b H@&"D". % F4:J ^H@(@
B@8JB"H,:\ @H8"2":Fb JB:"H4H\ 2"8JB@R>J` P,>J. AD@*"&,P BD,*Xb&4: B@8JB"H,:` 4F8, 4 FJ* B,D&@6
4>FH">P44 BD48"2": B@8JB"H,:` JB:"H4H\ 2"8JB@R>J` P,>J.

AD4 D"FF<@HD,>44 "B,::bP44 FJ* B@*H&,D*4: ^H@ D,T,>4,. A@ &@BD@FJ @ BD4<,>4<@FH4 7;7AG
FJ* B@FH">@&4:, RH@ 7;7AG BD4<,>4<" 4 RH@ ,, BD4<,>,>4, >, $Z:@ 4F8:`R,>@ FH@D@>"<4, B@F8@:\8J
*,6FH&4H,:\>Z6 &Z$@D BD"&" <@0,H $ZH\ BD@42&,*,> FH@D@>"<4 H@:\8@ & H@< F:JR",, ,F:4 @>4
F@2>"H,:\>@ 0,:"`H H@(@, RH@$Z 4N @H>@T,>4b D,(J:4D@&":4F\ 8"84<-:4$@ 8@>8D,H>Z< BD"&@<. 7D@<,
H@(@, FJ* B@FH">@&4:, RH@ 7;7AG $Z:" $Z >,BD4<,>4<@6, ,F:4 $Z &,*JVJ` D@:\ 4(D":4 4>Z, ^:,<,>HZ,
R,< H,, 8@H@DZ, F&b2">Z F *@(@&@D@< 8JB:4-BD@*"04 (FH"H\b 3(2)7;7AG). % H@ 0, &D,<b FJ* @H<,H4:,
RH@ 8JB:b-BD@*"0" @*>@6 B"DH44 H@&"D" & F@@H&,HFH&44, >"BD4<,D, F ^8F8:`24&>Z< *4FHD4$\`H@DF84<
*@(@&@D@< 4:4 *@(@&@D@< @ LD">T424>(, $J*,H D,(J:4D@&"H\Fb 7;7AG.

QH@ 8"F",HFb &@BD@F" @$ @F<@HD, H@&"D@& B@8JB"H,:,< *:b P,:4 @BD,*,:,>4b 4N F@@H&,HFH&4b
*@(@&@DJ, H@ FJ* FR,:, RH@ FD@8 & *,FbH\ *>,6 B@F:, B@FH"&84 b&:b,HFb D"2J<>Z< (FH"H\b 387;7AG). QH@
8"F",HFb HD,$@&">4b @$ J&,*@<:,>44 @ >,F@@H&,HFH&44, H@ FJ* FR,:, RH@ FD@8 "BD4$:424H,:\>@" & @*4>
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<,FbP H"80, b&:b,HFb D"2J<>Z< (FH"H\b 397;7AG). C"FF<@HD,& <,0*J>"D@*>Z, BD,P,*,>HZ, FJ* 2"b&4:,
RH@ 4<,`HFb F,D\,2>Z, BD@$,:Z & H@:8@&">44 H,D<4>@& "@F<@HD H@&"D"" 4 "J&,*@<:,>4, @
>,F@@H&,HFH&44", 8@H@DZ, H@:8J`HFb RD,2&ZR"6>@ @(D">4R4H,:\>@ & BD,P,*,>H>@< BD"&, ',D<">44, F
@*>@6 FH@D@>Z, 4 $@:,, :4$,D":\>@ & BD,P,*,>H>@< BD"&, !<,D484 4 '@::">*44, F *DJ(@6. EJ* @H<,H4:,
RH@ D"2DZ& <,0*J ^H4<4 *&J<b B@*N@*"<4 >,@$N@*4<@ F@8D"H4H\.

EJ* B@FH">@&4:, RH@ B@8JB"H,:\ JHD"H4: F&@4 BD"&", B@F8@:\8J J&,*@<4: BD@*"&P" @ >,F@@H&,HFH&44
:4T\ $@:,, R,< R,D,2 HD4 <,FbP" B@F:, B@FH"&84 H@&"D".

),:@ 193: 7;7AG 18(1)(2)(3); 74; 78
S&,6P"D4b: 7@<<,DR,F846 FJ* 8">H@>" O`D4N; HG 940513
10 4`:b 1996(@*"
?D4(4>": >" >,<,P8@< b2Z8,
=, BJ$:48@&":@F\
?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: Schweizerische Zeitschrift für Internationales und Europäisches Recht
129 [1997]

;,0*J 4FHP@<, (,D<">F84< BD@*"&P@< B:"FH48@&ZN 8@<B:,8HJ`V4NFb 42*,:46, 4 T&,6P"DF84<
B@8JB"H,:,<, @*>4< 42 HD,N @H&,HR48@&, &@2>48 FB@D @H>@F4H,:\>@ 2"8JB@R>@6 P,>Z 2" B"DH4`
@HB,R"H">>ZN 4>H,(D":\>ZN FN,<. M@Hb B,D&@>"R":\>"b 2"8JB@R>"b P,>" $Z:" F@(:"F@&">", BD@*"&,P,
&ZbF>4&, RH@ 42(@H@&:,>4, B@HD,$J,H $@:,, 2>"R4H,:\>ZN 2"HD"H, J&,*@<4: B@8JB"H,:b @ H@<, RH@
2"8JB@R>"b P,>" $J*,H J&,:4R,>". A@8JB"H,:\ BD@4(>@D4D@&": ^H@ J&,*@<:,>4, 4 @HD4P": >":4R4,
8"8@6-:4$@ *@(@&@D,>>@FH4 @$ 42<,>,>44 B,D&@>"R":\>@6 2"8JB@R>@6 P,>Z. AD@*"&,P BD,*Xb&4:
B@8JB"H,:` 4F8 F HD,$@&">4,< JB:"H4H\ B@&ZT,>>J` 2"8JB@R>J` P,>J.

EJ* FR,:, RH@ FH@D@>Z *@FH4(:4 F@(:"T,>4b @ B,D&@>"R":\>@6 2"8JB@R>@6 P,>,. I&,*@<:,>4,
BD@*"&P" B@8JB"H,:` @$ J&,:4R,>44 2"8JB@R>@6 P,>Z b&:b:@F\,B@ <>,>4` FJ*",BD,*:@0,>4,< 42<,>4H\
B,D&@>"R":\>Z6 *@(@&@D, >" 8@H@D@, B@8JB"H,:\ >, *": 8"8@(@-:4$@ BDb<@(@ F@(:"F4b. AD@FH@, <@:R">4,
4:4 $,2*,6FH&4, F"<4 B@ F,$, >, b&:b`HFb "8P,BH@< (FH"H\b 18(1)(2)7;7AG), ,F:4 *DJ(@, B@&,*,>4,
"*D,F"H" @L,DHZ >, J8"2Z&",H >" F@(:"F4, 4:4 ,F:4 "*D,F"H @L,DHZ >, F@&,DT",H 8"8@(@-:4$@
F@@H&,HFH&J`V,(@ *,6FH&4b (FH"H\4 18(1) 4 18(3) 7;7AG). A@F8@:\8J B@8JB"H,:\ BDb<@ >, &ZD"24:
F&@,(@ F@(:"F4b, FJ* FR,:, RH@, & F4:J ^H@(@, 42<,>,>4, 2"8JB@R>@6 P,>Z BD4>bH@ >, $Z:@ 4 RH@
*,6FH&4H,:\>@6 B@-BD,0>,<J b&:b:"F\ F@(:"F@&">>"b B,D&@>"R":\>"b 2"8JB@R>"b P,>".

QH@ 8"F",HFb BD@P,>H@&, H@ FJ* B@FH">@&4:, RH@ *@:0>" $ZH\ 4FB@:\2@&">" BD@P,>H>"b FH"&8",
BD4<,>b,<"b & F@@H&,HFH&44 F 2"8@>@<, @BD,*,:,>>Z< >" @F>@&">44 F@@H&,HFH&J`V,(@ 8@::424@>>@(@
BD"&4:" (FH"H\4 74 4 78 7;7AG). E@@H&,HFH&,>>@ FJ* BD4<,>4: (,D<">F8@, BD"&@ - BD"&@ <,FH"
8@<<,DR,F8@(@ BD,*BD4bH4b BD@*"&P" (D"2*,: 352(1) E$@D>48" 2"8@>@& @ H@D(@&:,). A@F8@:\8J &
D,2J:\H"H, @H8"2" B@8JB"H,:b JB:"H4H\ 2"8JB@R>J` P,>J BD@*"&,P $Z: *@:0,> &2bH\ 8D,*4H, BD@*"&PJ
$Z:" BD4FJ0*,>" $@:,, &ZF@8"b BD@P,>H>"b FH"&8" & 9 BD@P,>H@&, 8@H@D"b *@:0>" $Z:" $ZH\ JB:"R,>"
2" 8D,*4H.

),:@ 194: 7;7AG 57(1); 58(1)(2)
S&,6P"D4b: K,*,D":\>Z6 FJ*
18 b>&"Db 1996(@*"
?D4(4>": >" >,<,P8@< b2Z8,
?BJ$:48@&">@ >" >,<,P8@< b2Z8,: Arrêts du Tribunal fédéral (ATF) 122 III 43
7@<<,>H"D44 >" LD">PJ2F8@< b2Z8,: Witz, Recueil Dalloz, 27e Cahier, Sommaires commentés 224 [1997]
?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: Schweizerische Zeitschrift für Internationales und Europäisches Recht
53 [1996]4 Aktuelle Juristische Praxis (AJP) 1050 [1996]
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% *">>@< *,:, K,*,D":\>@<J FJ*J HD,$@&":@F\ D,T4H\ &@BD@F @ H@<, @$:"*": :4 7@<<,DR,F846 FJ*
O`D4N" `D4F*48P4,6 >" D"FF<@HD,>4, FB@D" <,0*J T&,6P"DF84< BD@*"&P@< JFH">@&84 B@ @R4FH8,
("2@&ZN @HN@*@& 4 4H":\b>F84< B@8JB"H,:,<.

3FH,P &@2$J*4: *,:@ & O`D4N, >" @F>@&, FH"H\4 5(1) 9J(">F8@6 8@>&,>P44 @ `D4F*48P44 4
BD4&,*,>44 & 4FB@:>,>4, FJ*,$>ZN D,T,>46 B@ (D"0*">F84< 4 8@<<,DR,F84< *,:"<, & F@@H&,HFH&44 F
8@H@D@6 & &@BD@F"N, F&b2">>ZN F 8@>HD"8H"<4, @H&,HR48J <@0,H $ZH\ BD,*Xb&:,> 4F8 & FJ*"N <,FH"
4FB@:>,>4b F@@H&,HFH&J`V,(@ @$b2"H,:\FH&". 7@<<,DR,F846 FJ* O`D4N" B@*H&,D*4: F&@` 8@<B,H,>P4`
B@ *">>@<J *,:J.

K,*,D":\>Z6 FJ* BD4 D"FF<@HD,>44 "B,::bP4@>>@6 0":@$Z FR,:, RH@ &@BD@F @$ JB:"H, 2"8JB@R>@6
P,>Z - @$b2"H,:\FH&@, b&:b&T,,Fb BD,*<,H@< FB@D", - D,(J:4DJ,HFb 7;7AG. 1"8JB@R>"b P,>" *@:0>"
$ZH\ JB:"R,>" & <,FH, >"N@0*,>4b 8@<<,DR,F8@(@ BD,*BD4bH4b BD@*"&P" (FH"H\b 57(1)(b)7;7AG). +F:4,
@*>"8@, B:"H,0 *@:0,> $ZH\ BD@42&,*,> BD@H4& B,D,*"R4 H@&"D" 4:4 *@8J<,>H@&, H@ BD@*"&,P *@:0,>
B@:JR4H\ B:"H,0 & <,FH, 4N B,D,*"R4 (FH"H\b 57(1)(b)7;7AG). % D"FF<"HD4&",<@< *,:, K,*,D":\>@<J
FJ*J HD,$@&":@F\ &Z>,FH4 @BD,*,:,>4, @ BD4<,>4<@FH4 FH"H\4 57(1)(b)7;7AG.

K,*,D":\>Z6 FJ* 4FH@:8@&": F:@&" FH"H\4 57(1)(b)7;7AG - ",F:4 B:"H,0 *@:0,> $ZH\ BD@42&,*,>
BD@H4& B,D,*"R4 H@&"D"" - F JR,H@< FH"H\4 58(1)(2)7;7AG, F@(:"F>@ 8@H@D@6 BD@*"&,P <@0,H @$JF:@&4H\
B,D,*"RJ H@&"D" 4:4 *@8J<,>H@& B@:JR,>4,< H"8@(@ B:"H,0".

K,*,D":\>Z6 FJ* FR,:, RH@ D"FF<"HD4&",<@, *,:@ >, B@*B"*",H B@* *,6FH&4, FH"H\4 57(1)(b)7;7AG.
G"84< @$D"2@<, B:"H,0 *@:0,> $ZH\ BD@42&,*,> & <,FH, >"N@0*,>4b 8@<<,DR,F8@(@ BD,*BD4bH4b

BD@*"&P" & O`D4N,. E@@H&,HFH&,>>@ 7@<<,DR,F846 FJ* O`D4N" b&:b:Fb 8@<B,H,>H>Z< FJ*@< F@(:"F>@
FH"H\, 5(1) 9J(">F8@6 8@>&,>P44.

),:@ 195: 7;7AG 74; 78
S&,6P"D4b: 7@<<,DR,F846 FJ* 8">H@>" O`D4N; HG 930476
21 F,>Hb$Db 1995(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: Schweizerische Zeitschrift für Internationales und Europäisches Recht
53 [1996]

!&FHD46F846 BD@42&@*4H,:\ @$@DJ*@&">4b *:b 8@>*4P4@>4D@&">4b &@2*JN" 4 @H@B:,>4b BD,*Xb&4:

T&,6P"DF8@<J B@8JB"H,:` 4F8 @$ JB:"H, 2"8JB@R>@6 P,>Z 4 J$ZH8@&, &8:`R"b BD@P,>HZ.

EJ* J*@&:,H&@D4: 4F8. AD4<,>4H,:\>@ 8 J$ZH8"< FJ* D"2XbF>4:, RH@ 4FH,P <@0,H B@HD,$@&"H\
&@2<,V,>4b $@:,, 8DJB>@6 FJ<<Z J$ZH8@&, R,< ^H@ BD,*JF<"HD4&",HFb F@(:"F>@ BD4<,>4<@<J BD"&J,
,F:4 *@8"0,H, RH@ @> &ZB:"R4&": $@:,, &ZF@84, BD@P,>HZ (FH"H\b 747;7AG).

QH@ 8"F",HFb BD@P,>H@&, H@ FJ* @BD,*,:4:, RH@ BD4<,>4<" FH"H\b 787;7AG. ?*>"8@, B@F8@:\8J
& FH"H\, 78 7;7AG &@BD@FZ @ BD4<,>4<@6 BD@P,>H>@6 FH"&8, >, D,(J:4DJ`HFb, FJ* BD4<,>4: *:b ,,
@BD,*,:,>4b "&FHD46F8@, BD"&@.

),:@ 196: 7;7AG 3(2); 39; 49(1); 49(2)(b)(i); 74
S&,6P"D4b: 7@<<,DR,F846 FJ* 8">H@>" O`D4N; HG 920670
26 "BD,:b 1995(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\
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?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: Schweizerische Zeitschrift für Internationales und Europäisches Recht
51 [1996]

S&,6P"DF846 4FH,P BD@*": "B:"&JR46 P,>HD" - 8@>H,6>,D, >"B@:>,>>Z6 F@:,>@6 &@*@6 *:b

B:"&">4b & ">,&,F@<@FH4" - (,D<">F8@<J @H&,HR48J 2" F@(:"F@&">>J` P,>J. A@8JB"H,:\ JH&,D0*":, RH@
8@>H,6>,D BD@H,8 4 RH@ @H &@*Z ,(@ *@< B@FHD"*":. A@ ^H@6 BD4R4>, B@8JB"H,:\ 2"b&4: @ D"FH@D0,>44
8@>HD"8H" (FH"H\b 49(1)7;7AG) 4 @H8"2":Fb JB:"H4H\ @FH"&TJ`Fb FJ<<J. 7@(*" BD@*"&,P BD,*Xb&4:
B@8JB"H,:` 4F8 @$ JB:"H, @FH"&T,6Fb FJ<<Z, B@8JB"H,:\ BD,*Xb&4: &FHD,R>Z6 4F8 @ &@2<,V,>44
J$ZH8@&.

EJ* JFH">@&4:, RH@ <,0*J FH@D@>"<4 FJV,FH&@&":@ F@(:"T,>4, @ 8JB:,-BD@*"0, H@&"D@&,
BD,*JF<"HD4&"`V,, "8P,FF@D>@, @$b2"H,:\FH&@ JFH">@&4H\ 8@>H,6>,D. EJ* H"80, FR,:, RH@ 7;7AG
b&:b,HFb BD4<,>4<@6, B@F8@:\8J BD,*@FH"&:b,<Z, JF:J(4 - H.,. JFH">@&8" 8@>H,6>,D" - >, b&:b:4F\
@F>@&>Z< BD,*<,H@< *@(@&@D" (FH"H\b 3(2)7;7AG).

EJ* &Z>,F D,T,>4, & B@:\2J 4FHP". ?> B@FH">@&4:, RH@ B@8JB"H,:\ JHD"H4: F&@, BD"&@ 2"b&4H\ @
D"FH@D0,>44 *@(@&@D" & F@@H&,HFH&44 F@ FH"H\,6 49 7;7AG, B@F8@:\8J B@8JB"H,:\ F&@,&D,<,>>@ >,
J&,*@<4: BD@*"&P" @ >,F@@H&,HFH&44 H@&"D" (FH"H\4 39 4 49(2)(b)(i)7;7AG).

EJ* H"80, J8"2":, RH@ >,4FB@:>,>4, @$b2"H,:\FH&" BD@*"&P@<, B@ &F,6 &,D@bH>@FH4, >,

BD,*FH"&:b:@ F@$@6 FJV,FH&,>>@(@ >"DJT,>4b, B@F8@:\8J F@@H&,HFH&J`V46 JV,D$ <@( $ZH\ :,(8@
JFHD">,>. ?*>"8@, B@F8@:\8J B@8JB"H,:\ & F@@H&,HFH&44 F@ FH"H\,6 49(2)(b)(i)7;7AG JHD"H4: F&@, BD"&@,
FJ* &F,FH@D@>>, ^H@H &@BD@F >, D"FF<"HD4&":.

QH@ 8"F",HFb J$ZH8@&, H@ FJ* @BD,*,:4:, RH@ B@8JB"H,:\ JHD"H4: F&@4 BD"&", B@F8@:\8J >,
BD,*Xb&4: 4F8" @ &@2<,V,>44 B@>,F,>>ZN & D,2J:\H"H, BD@H,R84 J$ZH8@& & H,R,>4, D"2J<>@(@ FD@8".
EJ* @H8"2": & 8@<B,>F"P44 J$ZH8@&, BD4R4>,>>ZN B,D,&@28@6 8@>H,6>,D", B@F8@:\8J B@8JB"H,:\ >, F<@(
*@FH"H@R>@ J$,*4H,:\>@ *@8"2"H\ >":4R4, H"84N J$ZH8@& (FH"H\b 747;7AG).

),:@ 197: 7;7AG 7(2); 58; 59; 78; 100
S&,6P"D4b: 7">H@>":\>Z6 FJ* 8">H@>" %":,
20 *,8"$Db 1994(@*"
?D4(4>": >" LD">PJ2F8@< b2Z8,

?BJ$:48@&">@ >" LD">PJ2F8@< b2Z8,: 29 Revue valaisanne de jurisprudence (RVJ) 164 [1995]

3FH,P, 4H":\b>F846 BD@*"&,P BD4D@*>ZN 4 4F8JFFH&,>>ZN 8"<>,6, BD,*Xb&4: 4F8 @H&,HR48J,
T&,6P"DF8@<J B@8JB"H,:`, @$ JB:"H, 2"8JB@R>@6 P,>Z. ?H&,HR48 >, @HD4P": B@FH"&84 H@&"D" 4 >,

2"b&:b: @ >,F@@H&,HFH&44 H@&"D".

EJ* FR,:, RH@ 7;7AG BD4<,>4<" (FH"H\b 100 7;7AG). EJ* B@FH">@&4:, RH@ @H&,HR48 *@:0,>
JB:"H4H\ 2"8JB@R>J` P,>J & *,>\, 8@H@DZ6 JFH">@&:,> 4:4 <@0,H $ZH\ @BD,*,:,> F@(:"F>@ *@(@&@DJ
(FH"H\b 597;7AG). % ^H@6 F&b24 FJ* J8"2":, RH@ & FH"H\, 587;7AG JFH">"&:4&",HFb BD,2J<BP4b, RH@
B:"H,0 *@:0,> $ZH\ BD@42&,*,> & <@<,>H, 8@(*" BD@*"&,P BD,*@FH"&:b,H H@&"D & D"FB@Db0,>4,

B@8JB"H,:b.

QH@ 8"F",HFb BD@P,>H@&, 2"HD,$@&">>ZN 4FHP@< (FH"H\b 78 7;7AG), H@ FJ* B@FH">@&4:, RH@
BD@P,>H>"b FH"&8" *@:0>" @BD,*,:bH\Fb & F@@H&,HFH&44 F BD"&@<, BD4<,>4<Z< F@(:"F>@ 8@::424@>>Z<
>@D<"< FJ*" (FH"H\b 7(2) 7;7AG). % F@@H&,HFH&44 F 4H":\b>F84< BD"&@< 4FHPJ $Z:4 BD4FJ0*,>Z

BD@P,>HZ & 4FBD@T,>>@6 FJ<<,.

),:@ 198: 7;7AG 1(1)(b); 100
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S&,6P"D4b: 7">H@>":\>Z6 FJ* 8">H@>" %":,
21 @8Hb$Db 1994(@*"
?D4(4>": >" LD">PJ2F8@< b2Z8,

?BJ$:48@&">@ >" LD">PJ2F8@< b2Z8,: 28 Revue valaisanne de jurisprudence (RVJ) 312 [1994]
7@<<,>H"D44 >" LD">PJ2F8@< b2Z8,: Vouilloz, 28 Revue valaisanne de jurisprudence (RVJ) 337 [1994]

?H&,HR484, *&" T&,6P"DF84N BD@*"&P" 8@<B\`H,D>@(@ BD@(D"<<>@(@ @$,FB,R,>4b, N@*"H"6FH&@&":4
@ >":@0,>44 "D,FH" >" $">8@&F84, FR,H" 4FHP", LD">PJ2F8@(@ B@8JB"H,:b, & S&,6P"D44 4 @$ 4FB@:>,>44
& >"HJD, *@(@&@D" 8JB:4-BD@*"04 BD@(D"<<>@(@ @$,FB,R,>4b, 8@H@DZ6 4FH,P @$Xb&4: D"FH@D(>JHZ<.

=" @F>@&, T&,6P"DF8@(@ 2"8@>@*"H,:\FH&" FJ* &Z>,F D,T,>4, & B@:\2J @H&,HR48@&. EJ* BD4

D,T,>44 &@BD@F" @ `D4F*48P44 B@FH">@&4:, RH@ 7;7AG & D"FF<"HD4&",<Z6 <@<,>H $Z:" >, BD4<,>4<"
& S&,6P"D44. 7;7AG &FHJB4:" & F4:J & S&,6P"D44 1 <"DH" 1991(@*", " *@(@&@D 8JB:4-BD@*"04
BD@(D"<<>@(@ @$,FB,R,>4b $Z: 2"8:`R,> 21 F,>Hb$Db 1990(@*". E@(:"F>@ FH"H\, 1007;7AG,7@>&,>P4b
BD4<,>b,HFb H@:\8@ & H@< F:JR",, 8@(*" BD,*:@0,>4, @ 2"8:`R,>44 *@(@&@D" F*,:">@ & *,>\ &FHJB:,>4b
4:4 B@F:, &FHJB:,>4b 7;7AG & F4:J *:b *@(@&"D4&"`V4NFb (@FJ*"DFH&. 7D@<, H@(@, 7;7AG >,
BD4<,>4<" 4 & F4:J FH"H\4 1(1)(b) 7;7AG, B@F8@:\8J F@(:"F>@ 8@::424@>>Z< >@D<"< T&,6P"DF8@(@
BD"&" & 8"R,FH&, BD4<,>4<@(@ BD"&" @BD,*,:b,HFb T&,6P"DF846 2"8@>, b&:b`V46Fb 2"8@>@< <,FH"

>"N@0*,>4b 8@<<,DR,F8@(@ BD,*BD4bH4b BD@*"&P".

),:@ 199: 7;7AG 1(1)(a); 2; 6
S&,6P"D4b: 7">H@>":\>Z6 FJ* 8">H@>" %":,
29 4`>b 1994(@*"
?D4(4>": >" LD">PJ2F8@< b2Z8,

?BJ$:48@&">@ >" LD">PJ2F8@< b2Z8,: 28 Revue valaisanne de jurisprudence (RVJ) 125 [1994]

3FH,P, 4H":\b>F846 BD@*"&,P <,$,:4, BD,*Xb&4: @H&,HR48J, T&,6P"DF8@<J B@8JB"H,:`, 4F8 @$
JB:"H, 2"8JB@R>@6 P,>Z. EJ* & B,D&J` @R,D,*\ D"FF<@HD,: &@BD@FZ @ F&@,6 8@<B,H,>P44 4 @

BD4<,>4<@FH4 7;7AG.

EJ* B@*H&,D*4: BD4<,>4<@FH\ 7;7AG, JFH">@&4&, RH@ 8@<<,DR,F84, BD,*BD4bH4b FH@D@>

>"N@*bHFb & D"2:4R>ZN *@(@&"D4&"`V4NFb (@FJ*"DFH&"N (FH"H\b 1(1)(a)7;7AG). EJ* *":,, JFH">@&4:,
RH@ 7;7AG BD4<,>4<" F"<@FH@bH,:\>@, " >, & 8"R,FH&, &>JHD,>>,(@ BD"&" (@FJ*"DFH&", @BD,*,:,>>@(@
>" @F>@&">44 8@::424@>>ZN >@D< FJ*". E@@H&,HFH&,>>@, FJ* B@FH">@&4:, RH@ @> b&:b,HFb 8@<B,H,>H>Z<
FJ*@<.

),:@ 200: 7;7AG 87; 88
S&,6P"D4b: 7">H@>":\>Z6 FJ* 8">H@>" %@; 01 93 1308
17 <"b 1994(@*"
?D4(4>": >" LD">PJ2F8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: Schweizerische Zeitschrift für Internationales und Europäisches Recht
278 [1995]

S&,6P"DF846 4FH,P, B@8JB"H,:\, 2"8:`R4: F (,D<">F84< @H&,HR48@<, BD@*"&P@<, 8@>HD"8H >"
2"8JB8J FH">8". A@8JB"H,:\ BD@42&,: *&" R"FH4R>ZN B:"H,0" & FR,H 2"8JB@R>@6 P,>Z, @*>"8@ @H8"2":Fb
JB:"H4H\ @FH"H@8. A@ ^H@6 BD4R4>, BD@*"&,P >, B@FH"&4: FH">4>J FH">8", " $,2 ^H@6 R"FH4 FH">@8 >, <@(
$ZH\ 4FB@:\2@&"> B@8JB"H,:,<. AD@*"&,P J(D@0": BD@*"H\ ^HJ R"FH\ FH">8" 8"8@<J->4$J*\ *DJ(@<J :4PJ,
,F:4 B@8JB"H,:\ >, JB:"H4H @FH"H@8.

7"8 F:,*FH&4, ^H@(@, B@8JB"H,:\ @$D"H4:Fb 8 FJ*J F N@*"H"6FH&@< 42*"H\ BD,*&"D4H,:\>Z6 BD48"2,
2"BD,V"`V46 BD@*"&PJ BD@*"&"H\ ^HJ R"FH\ FH">8". % F&@,< &FHD,R>@< 4F8, BD@*"&,P N@H"*"6FH&@&":
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B,D,* FJ*@< :4$@ @ D"2D,T,>44 >,<,*:,>>@ BD@*"H\ FH">4>J & F@@H&,HFH&44 F@ FH"H\,6 887;7AG, :4$@
D"2D,T4H\ @HBD"&4H\ ,, >" ND">,>4, 2" FR,H B@8JB"H,:b & F@@H&,HFH&44 F@ FH"H\,6 877;7AG.

EJ* 2"b&4:, RH@ BD4 &Z>,F,>44 D,T,>4b @ &D,<,>>ZN <,D"N @> &Z>J0*,> @(D">4R4H\Fb :4T\
$,(:Z< D"FF<@HD,>4,< *,:" B@ FJV,FH&J. % F4:J ^H@(@ &@BD@F @$ @$@F>@&">>@FH4 N@*"H"6FH& D,T":Fb
>, >" @F>@&, 7;7AG, " & F@@H&,HFH&44 F@ T&,6P"DF84< lex fori. EJ* >, D"FF<"HD4&": &@BD@F" @ H@<,
BD4<,>4<" :4 7;7AG 8 FJV,FH&J *,:". EJ* J*@&:,H&@D4: N@*"H"6FH&@ B@8JB"H,:b @ BD,*&"D4H,:\>@<
2"BD,H,, " H"80, D"2D,T4: BD@*"&PJ @HBD"&4H\ R"FH\ FH">8" >" ND">,>4,, N@Hb 4 2" F&@6 F@$FH&,>>Z6 FR,H.

),:@ 201: 7;7AG 1(1)(b); 3
S&,6P"D4b: EJ*\b 8">H@>" #,D>
7 <"b 1993(@*"
?D4(4>": >" >,<,P8@< b2Z8,

=, BJ$:48@&":@F\

?BJ$:48@&">@ D,2`<, >" >,<,P8@< b2Z8,: Schweizerische Zeitschrift für Internationales und Europäisches Recht
277 [1995]; >" 4H":\b>F8@< b2Z8,: 70 Diritto Commerciale Internationale 451 [1995];4 >" ">(:46F8@< b2Z8,:
UNILEX, D.93-15 [1995/II]

K4>F846 4FH,P, BD@42&@*4H,:\ "&H@<"H424D@&">>ZN F8:"*F84N F4FH,<, 2"8:`R4: F@ T&,6P"DF84<
@H&,HR48@<, <,H"::@@$D"$"HZ&"`V,6 8@<B">4,6, Db* F@(:"T,>46 - H"84N, 8"8 F@(:"T,>4, @

>,D"2(:"T,>44 4>L@D<"P44, :4P,>24@>>@, F@(:"T,>4, - 4 D"2:4R>Z, 8@>HD"8HZ >" B@FH"&8J H@&"D@&,
8@H@DZ, *@:0>Z $Z:4 $ZH\ 42(@H@&:,>Z & 1988(@*J 4:4 &B@F:,*FH&44. % 1992(@*J 4FH,P BD,*Xb&4:
@H&,HR48J 4F8 @$ JB:"H, @FH"H8" 2"8JB@R>@6 P,>Z B@ >,8@H@DZ< 42 ^H4N F@(:"T,>46.

EJ* B@FH">@&4:, RH@ FH@D@>Z 2"8:`R4:4 8@>HD"8HZ >" B@FH"&8J H@&"D@&, 8@H@DZ, *@:0>Z $Z:4
$ZH\ 42(@H@&:,>Z, 4 RH@, H"84< @$D"2@<, ^H4 8@>HD"8HZ *@:0>Z FR4H"H\Fb *@(@&@D"<4 8JB:4-BD@*"04
F@(:"F>@ FH"H\, 3(1) 7;7AG, B@F8@:\8J, N@Hb 4FH,P 4 *@:0,> $Z: BD,*@FH"&4H\ >,8@H@DZ, D"2:4R>Z,
JF:J(4, ^H4 @$b2"H,:\FH&" >, b&:b:4F\ @F>@&>Z< BD,*<,H@< *@(@&@D" (FH"H\b 3(2) 7;7AG). G"84<

@$D"2@<, FJ* B@FH">@&4:, RH@ 7@>&,>P4b BD4<,>4<" F@(:"F>@ FH"H\, 1(1)(b)7;7AG. % H@ 0, &D,<b FJ*
J8"2":, RH@ F@(:"F>@ BD@P,FFJ":\>@<J BD"&JS&,6P"D44 @> >, 8@<B,H,>H,> D"FF<"HD4&"H\ FJV,FH&@ FB@D"
4, H"84< @$D"2@<, @FH"&4: 4F8 $,2 D"FF<@HD,>4b.

II. )?A?9=3G+9[=!a 3=K?C;!O3a

3FBD"&:,>4b

),:@ 176

% H,8FH"N *@8J<,>H" A/CN.9/SER.C/ABSTRACTS/13>" ">(:46F8@<, "D"$F8@<, 4FB">F8@<, 84H"6F8@<,
DJFF8@< 4LD">PJ2F8@< b2Z8"N J8"2">>J` & 2"(:"&44 *"HJ &<,FH@ "2 L,&D":b 1995(@*"" R4H"H\ "6 L,&D":b
1996(@*"".

),:@ 141

% H,8FH"N *@8J<,>H" A/CN.9/SER.C/ABSTRACTS/10>" ">(:46F8@<, "D"$F8@<, 4FB">F8@<, 84H"6F8@<,
DJFF8@< 4 LD">PJ2F8@< b2Z8"N F>@F8J >" "FH"H\` 27" (& DJFF8@< H,8FH, - "FH"H\b 72") & B@F:,*>,< BJ>8H,
2"<,>4H\ F>@F8@6 >" "FH"H\` 25".

C,2`<,, @BJ$:48@&">>Z, & F$@D>48"N A/CN.9/SER.C/ABSTRACTS/8, 9, 114 12

),:" 1594 160
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7@<<,>H"D44: Morán Bovio, [1997] Lloyd’s Maritime and Commercial Law Quarterly 351

),:" 123, 1384 171

7@<<,>H"D44: Witz, Spiegel4Papandréou-Deterville,F@@H&,HFH&,>>@, [1997] ReFueil Dalloz, 27e Sommaires
commentés 217
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