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PykoBoactBo FOHCHUTPAJI no KonBeHunu 0 npu3HaHuM
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Jlo6aByieHmne
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Ecnu neped xomnemenmmnoii énacmoio, ykazauumoil @ noonyuxme (e) nynkma I
cmamovu V, 6110 6030YydicOeH0 Xo0amaucmeo 06 ommene UMY RPUOCTNAHOBLEHUU
UCNONIHEHUEM apOUMPAIICHO20 peuleHus, Mo ma 61acmb, K KOMOPOU 00pamuiuch c
npocbOoll 0 NPUSHAHUU U NPUBEOCHUU 6 UCNOTHEHUE DMO020 Peuletusl, MOiCem, ecau
Hatioem yenecooOpasHviM, OMIONCUMb pa3peuleHue Bonpoca O npugedeHuu 6
UCNONIHEHUE 9020 peuleHUus U MOodcem makxdce, no xXo0amancmey mou CMmopoHbl,
KOmMopas, npocum O NpugedeHul 6 UCHOJIHeHUe 3M020 peuleHus, 00s13ams Opyzyio
CmMopoHy npeocmagums Hadledcaujee obecneyenue.

HOATOTOBUTEJIBHBIE MATEPHUAJIBI ITO CTATBE VI
Iloocomosumenvruvlie mamepuars: 1o ctathe VI, mpuHsaToir B 1958 rony,
COJIep)KaTCs B CICAYIONIUX JOKYMEHTAaX:

1. TlompaBku K TPOEKTY KOHBEHIIMH, MNPEJCTABICHHBIC TMPABUTEIbCTBEHHBIMH
neneramusmu: E/CONF.26/L.34; E/CONF.26/L.16; E/CONF.26/L.44.

2.  Kparkme otuersr o0 11, 12, 13, 14 wu 17-m 3acemanusx Kondepenuun
Oprannzanun O0bennHEHHBIX Hannii 1o MeXayHapoJIHOMY TOProBOMY apOHUTpaxy.

(JoctymHsr B MHTEpHETE O agpecy www.uncitral.org.)
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BBEJIEHUE

1. B cratee VI KoHBeHuMM paccMaTpUBaeTCs CHUTyallMs, KOrZla OJHA CTOpPOHa
IOOWBaeTCS OTMEHBI apOMTPaKHOTO peHmIeHHs B CTpaHe, B KOTOPOH OHO OBIIO
BBEIHECEHO, a Apyras CTOPOHa MOOWBAaeTCs MPHUBEICHHUS €ro B WCIIOJHEHHE B IPYron
cTpaHe.

2. B »sTOM KOHTEKCTE mapaleNnbHBIX MPOM3BOACTB cTarhsd VI obecnednBaeT
KOMIIPOMHUCC MEXIY JABYMS OJMHAKOBO 3aKOHHBIMH HHTEpPECaMH, 3aKIIOYAIONIUMUCS
B COJCWCTBHU HCHOJHUMOCTH WHOCTPAHHBIX apOUTPaKHBIX PEIICHWH W COXpaHCHHUU
cyaeOHOrO HaJ3opa Haja apOUTPaXKHBIMU PEIICHUSIMH IOCPEICTBOM IIPENOCTABICHUS
cynram  JloroBapWBalOmmMXcs TOCYIapCTB  BO3MOXKHOCTH IO  COOCTBEHHOMY
YCMOTPEHHIO pEIIaTh BOIPOC O IEeIecO00pa3sHOCTH OTCPOUYKH HCIIOTHUTEIHHOTO
MPOM3BOJCTBA .

3. Crates VI He OpTa BKJIIOYEHa B TMEPBbIE MPOEKTHl KOHBEHIWMH U
3aTparuBaeMble B HEH BOMPOCH BIEpPBBIE paccMmarpuBaiuch Ha Koudepernmuu.
Korna cocraBurenn KoHBeHIWHM 3aHMManuCh 3THMH BONPOCAMH, OHH CTapaliiCh
cIeynaTh Tak, YTOOBI CTOPOHA, JKENAaloIas He JOIYCTHTh IPHBEACHUS B HCIIOIHEHUE
apOMTpa)XHOTO pemieHus, He Morna o6odtH KoHBeHHMIO myTeM mpocTOro
BO30OY)XICHHS TpoueAyp IO OTMEHE WIH IPHUOCTAHOBICHUIO  HCIIOJHEHUS
apONUTPaKHOTO PEIIEHHUS NMPH OJHOBPEMEHHOM OTPAaHHMYEHUH BEPOSATHOCTH TOTO, UTO
BITOCJICJICTBUU HCIIOJIHEHHOE pEHICHHE OyIeT OTMEHEHO B CTpaHE, B KOTOPOH OHO
OBLIO BBIHECEHO.

4. Tlpencenmarens Paboueit rpymmsr Ne 3, koTopas 3aHHMaiach COCTaBICHHEM
crateu VI, r-#H e Cugoy manm cruenyromme mosicHeHWs: "Pabowas  rpymma
pPEeKOMEHAOBaNa MPHHATH 3Ty CTaThIO, C TE€M YTOOBl HMCHONHAIOMUN apOuUTpakHOE
pemieHne OpraH HMENI BO3MOXKHOCTH OTJIOXHTh CBOE pEIICHHE, eclId OH
YOOCTOBEPHIJICS B TOM, YTO XOJATaHCTBO 00 OTMEHE apOMTPaKHOTO pEHICHUS WIH
MPUOCTAHOBJICHUH €ro HWCHOJNHEHHS OBII0 000CHOBaHHO BO30YXIEHO B CTpaHe, B
KOTOpOoil OHO OBUIO BEIHECEHO. B TO ke BpeMs MAId NPEeIyIpeKIeHUs
3JI0YMIOTPEOICHUI 3THM TIOJOKEHUEM IPOUTpaBIIEH CTOPOHOI, KOTOpas, BO3MOXHO,
Bo30Oyamiia TMPOW3BOACTBO 00 oTMeHe ©0e3 [OCTaTOYHBIX Ha TO OCHOBaHHU
HCKITFOYUTENHHO B IENAX OTCPOUYKH WM HENOMYIIEHUs MPUBEICHUS B HCHOJHEHHE
apOUTPaXXHOTO peIIeHUs, HCHONHSAIOMUNA OpraH OOJDKEH B TaKOM cllydae HMeETh
mpaBo JuOO He3aMEUINTENFHO MPUBECTH B HCIOJNHEHHE apOWTpakHOE pelIeHue,
00 OTIOXKHUTH €r0 MCHOJHEHHE TOJIBKO NPH YCIOBHH, YTO CTOPOHA, BO3pa’KaroIas
MPOTHB NPHUBEACHUS B MCIOJHEHUE, IPEICTAaBAT HaJuIexamiee odbecreueHmne" 2.

5.  Crarpto VI MOXHO cUMTaTh BaXHBIM IIarOM BIEpPEN [0 CPaBHEHUIO C
XeneBckoil KoHBeHIMEH 00 WCHOIHEHWMM HWHOCTPAHHBIX apOUTPaxXHBIX peEIICHUI
1927 roga, B COOTBETCTBUH C KOTOPOH HMHOCTPaHHBIA Cym ObLT 00s3aH OTKa3aTh B

8]

CMm. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION
(E. Gaillard, J. Savage eds., (1996), at 981; Nicola C. Port, Jessica R. Simonoff et al., Article VI,
in RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY
ON THE NEW YORK CONVENTION 415, at 416 (H. Kronke, P. Nacimiento et al. eds., 2010).
Cwm. takxe Continental Transfer Technique Ltd v. Federal Government of Nigeria, High Court of
Justice, England and Wales, 30 March 2010, [2010] EWHC 780 (Comm); IPCO v. Nigeria
(NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726 (Comm).
Travaux préparatoires, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/CONF.26/ SR.17, at 4.
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NPUBEJECHUN B HCIOJTHEHWE apOUTPaXHOTO pEHICHHS Ha OCHOBAHMH TOJIBKO
xonaTaiicTBa 00 OTMEHE 3TOro apOMTPaXHOTO pEUICHHWs B CTpaHe, B KOTOPOW OHO
Obuto BBIHECEHO3. B oramume ot 3Toro crarhsd VI Bcero smme paspemiaeT
HalMOHAJbHBIM CylaM OTJOXHUTh CBOE pEHICHHE O IPUBEACHHH B HCIIOJHEHUE
apOUTPaXXHOTO pEIIeHUs, €CIM OHH COYTyT 3TO '"menmecooOpasHeM"#. Takoit xe
NPUHIUO TI0 CYIIECTBY TMpeaycMoTpeH B cratbe 36(2) TumoBoro 3akoHa
IOHCUTPAII 06 apbutpaxe>.

6. Xots Ha craTthio VI "wacto cceumarorcs Hapsanmy co crartbeit V(1)(e), xoropas
ImpeIycMaTpUBaeT, 4YTO CyI MOXET OTKa3aTh B MNPU3HAHUM MW TPHUBEJICHUH B
UCHOJHEHNE apOUTPaKHOTO PELICHUS, €CJIM OHO "ellle HE CTaJ0 OKOHYATEIbHBIM IS
CTOPOH HIH OBJIO OTMEHEHO WJIHM HPHOCTAHOBJICHO HCIIOJHEHNEM KOMIIETCHTHOMN
BIACThIO CTpPaHBI"®, OHa KacaeTcss JApPYrod cuTyanuu. I[locpencTBOM OTCPOUYKH
WCIOJIHUTEIBHOTO TPOM3BOJCTBA CyABl CTPEMSTCS COXPAHHUTH CTAaTyC-KBO JUIS TOTO,
4TOOB!I XOMaTAaHCTBO 00 OTMEHE WM NPUOCTAHOBICHHH HCIIOJHEHHUS apOMTPakKHOTO
pelIeHnss MOXXHO ObUIO BO3OYIWTH B CTpaHe, TI€ OHO OBIIO BBIHECEHO’. B sTOoM
CMBICIIE CTaThlo 6 MOXHO paccMaTpuBaTh KakK '"€CTECTBEHHbIM pesyabTar”
crateu V(1)(e) m Kak 3aKkpbiTHEe "BPEeMEHHOTO pa3phiBa", KOTOPHIH CYIIECTBYET,
KOTZla BOMPOC 00 OTMEHEe apOMTPa)XHOTO pEMmICHUS HAXOAMTCS Ha pPacCMOTPEHUU
KOMIIETEHTHOTO OpraHas.

w

CMm. ctarpio | XKeneBckoit kouBeHmuu 1927 roga: "Jlns monaydyeHUs TaKOro NPU3HAHHS WIIH
NIpUBEICHNS B UCIOJIHEHHWEe Oyner, naiee, HeoOXoammo, dYToOBI: [...] d) pemeHue crayo
OKOHYATEJIbHBIM B CTpaHe, B KOTOPOW OHO OBLIO BBIHECEHO, B TOM CMBICIIE, YTO OHO HE Oynmer
CUMTATBCSl TAKOBBIM, €CIM OHO MOXET OBIThb HPEAMETOM opposition, appel wnu pourvoi en
cassation (B cTpaHax, TJe TaKuWe MpoleccyalnbHbie (OPMBI CYLIECTBYIOT) WIHM eciu Oyaer
JIOKa3aHO, 4YTO BONPOC O JEHCTBUTEIHHOCTH pEUICHHUS SBISCTCS MPEIMETOM CyIeOHOro
pasbuparensctBa; [...]". Cwm. Taxxe PHILIPPE FOUCHARD, L’ARBITRAGE COMMERCIAL
INTERNATIONAL (1965), at 535; ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION
CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION (1981), at 353.
OxpyxHoil cyn okpyra KomymOus nan ciefgyioniee OmpeaesieHHe MOHATHIO "OTIOXHUTB" 110
cMmbicny ctaTbu VI KoHBeHIMH: "IPUOCTAaHOBUTH MIIM NPEKpaTUTh Oe3 yuiepba Ui 4bHX-THO0
npaB". Cwm. Telcordia Technologies, Inc. v. Telkom SA, Limited, District Court, District of
Columbia, United States of America, 9 April 2004, 02-1990. Cm. takxke CPConstruction
Pioneers Baugesellschaft Anstalt v. The Government of the Republic Ghana, Ministry of Roads
and Transport, District Court, District of Columbia, United States of America, 12 August 2008,
1:04-01564(LFO); Continental Transfert Technique Lmt. v. Federal Government of Nigeria et al.,
District Court, District of Columbia, United States of America, 23 March 2010, 08-2026 (PLF).
Crarbs 36(2) Tunosoro 3akona FOHCHUTPAJI 06 apourpaske racut: "Eciu B cyle, yka3aHHOM B
nmoanyHkre (a)(v) myHKTa | HacTosImedl craThM, 3asBICHO XOJAaTalcTBO 00 OTMEHE Wi
MPUOCTAHOBICHUU apOUTPAXKHOTO PEIICHMs, Cyl, B KOTOPOM MCIIPAIINBAETCS NMPU3HAHUE MU
MPUBEJCHUE B HCIIOJHEHHE, MOXET, €CIU COUYTET HAaJJIeXKAIIUM, OTIOXKHTh BBIHECEHHE CBOEr0
pELICHUsT U MOXET TaKXe MO XOAaTalcTBY TOH CTOPOHBI, KOTOpas MPOCHT O NPHU3HAHUU HIIH
MPUBEJCHUN B HCIOJHEHHE apOMTPaKHOTO peLIeHHUs, 00s3aTh IPYryl CTOPOHY MpPEACTaBUTH
Hajjexallee odbecrneuyenue".

Boiee moxpoGHbIii aHamu3 cM. B KoMMeHTapuu K cratbe V(1)(e) Hpro-Mopkckoii KOHBEHIHH.
ESCO Corp v. Bradken Resources Pty Ltd, Federal Court, Australia, 9 August 2011, NSD 876 of
2011.

Christoph Liebscher, Article VI, in NEW YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS — COMMENTARY 438, at 439 (R. Wolff ed.,
2012); Michael H. Strub, Resisting Enforcement of Foreign Arbitral Awards Under Article
V(1)(e) and Article VI of the New York Convention: A Proposal for Effective Guidelines, 68 TEX.
L. REV. 1031 (1989-1990), at 1047.
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7.  ChneuuanucraM-mpakTHKaM MOTpe0oBasoCh OIMpEACeHHOEe BpeMs [Uis TOTO,
4TOOBl BOCIOJIb30BAThCSI BO3MOXKHOCTSIMH, TpEAOCTaBlIsieMbiMH cTaTheil VIS, B
HACTOSIIIEE BPEMs CyAbl BO BCEM MHUpPE IMPUMEHSIOT 3TO MOJOXKEHHE B IENAX
CONEHCTBUSL JIOCTHKCHUIO LeJell KOHBEHIIMM IyTeM OOJerdeHusl MpU3HAHUS U
MPUBEJICHUSI B KCIOJHEHHE apOUTPAXKHBIX PEHICHUH W HEJOMYIICHUS MPUHSATHUS
HEIoCIeJOBATeNbHBIX pemenwii!o.

AHAJIN3

A. O0umue NpUHIMIIBI

a. Tpebosanue 0 mom, umoovl X00amaiicmeo 00 OmmeHe Uil NPUOCMAHOBIEeHUU
UCROJIHEHUA apOUMPAIHCHO20 PelleHUs HAX00UN0Ch HA PACCMOMPEHUU

8. Crates VI  KosBeHmmum comepxut TpeOoBaHHE O TOM, HYTOOB Tepen
KOMIETEHTHBIM OpraHoM "Obuto BO30yXAeHO" XomaTtailcTBO 00 OTMeHE WIH
MPUOCTAHOBJICHUN HWCIIOTHEHUS apOWUTPaXHOTO pemieHus. B OTCyTcTBHE TaKoro
XOJaTaiicTBa CyIbsl JOJDKHBI OTKa3bIBaTh B OTCPOYKE pENICHUS O IIPHUBEACHUH B
HCIIOTHEHHE apOUTPakHOTO PEIICHHUS.

9. Heckompko CyIOB paccMaTpuBaldl BOIPOC O TOM, CJIEIyeT JH OTIOXHUTb
HCIOJHUTEIBHOE IPOM3BOJICTBO B COOTBETCTBUM cO crarbe VI B Tex ciydasx,
Korna He OBUIO yCTaHOBJIEHO, YTO HaXojsIleecss Ha PAacCMOTPEHHHM XOJaTalcTBO
MPEJICTaBIsIET COOOH TOMBITKY OTMEHHUTh WJIM MNPHOCTAHOBUTH HCIIOJHEHUE
apburpaxxHoro pemenus. Hampumep, B Coemmaenabix Ilratax OxpyxXHOH cCyn
3amagHOoro OKpyra BammHrTOHa B XOZ€  BTOpPOrOo 3Tama  apOMTPakHOTO
pazbuparenbcTBa MOCTAHOBWJ, YTO HCK O BO3MENICHMM ymiepOa HE paBHO3HAueH
XoznaTaiicTBy 00 OTMEHE WM NPHOCTAHOBJIECHUH NEHCTBHUS apOMTPaKHOTO pPEIICHUS
mo cmeicay crtateu VI'L.B npyrom neme Amemmsmuonsaeiii cyn CIIA Tpetsero
OKpyra OTKJIOHWJI NMPOChOy 00 OTCpOYKE Ha TOM OCHOBAaHHH, YTO BO30YXICHHBIH B
TOM Jk€ apOMTpPaXHOM Cyl€ HMCK O BO3MEIIEHHWU BpeAa, KOTOPBIH OB NPUYHHEH
II0CJIE BBIHECEHHUS NEPBOTO apOMTPaKHOTO pENICHHs, HE paBHO3HA4YEH XOAaTaliCTBY
00 OTMEHE WM NPHUOCTAHOBICHHUIO HCHOIHEHHS 3Toro pemenua!?. Eme B ogHOM
nene BepxoBHwiii cyn HoBoro HOxHoro VYambca oTKa3aics NPHHATH peHIeHHE 00
OTCPOYKE B CHUTYyallMH, KOTZJA OTBETYMKY HE YyHaJoCh A0Ka3aTh, YTO XOJAaTalCTBO,
BO30Y)XJE€HHOE Iepe]l KOMIIETCHTHBIM opranoM B IlIBemum, kacaeTcss OTMEHBI WIIH
IIPUOCTAHOBIICHHS HCIIOJHEHHS apOUTPaXKHOTO pereHus 3.

10. Cyzmsl MoryT Takxke 0053aTh CTOPOHY, BO3PaXKalOIIyl HPOTHB IPUBEIACHHUS B
UCIIOTHEHHE apOUTPAKHOTO pPEIIeHHs, J10Ka3aTh, UYTO XOAaTalCTBO 00 OTMEHEe WU
NPUOCTAHOBJIICHUN HCIOTHEHHUS apOUTPa)XHOTO pEHICHHS BCE €Ile HaXOJUTCS Ha
paccmorpenun. Ecnm 3To XomaTalicTBO OBUIO yK€ OCTaBICHO 0€3 YIOBIETBOPEHUS,

9 Cm. Pieter Sanders, A Twenty Years' Review of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 13 INT’L L. 269 (1979), at 273.

10 Cwm., Hanpumep, Telcordia Technologies, Inc. v. Telkom SA, Limited, District Court, District of
Columbia, United States of America, 9 April 2004, 02-1990.

11 Korea Wheel Corporation v. JCA Corporation, District Court, Western District of Washington at
Seattle, United States of America, 16 December 2005, C05-1590C.

12 Stephen and Mary Birch Foundation, Inc. v. Admart AG, Heller Werkstatt GesmbH and others,
Court of Appeals, Third Circuit, United States of America, 8 August 2006, 04-4014.

13 Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, 50055 of 1999.
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TO CyAbl OTKaXyTCs OTKIAJbIBaTh pEUICHHE O MNPUBEACHUH B HUCIOJIHECHUE
apoutpaxnoro peurenus!4. Hampumep, dpaHily3ckuil cyq oTka3an B OTCPOYKE Ha
TOM OCHOBaHHH, YTO, JaKe HECMOTps Ha BO30yxjaeHue B HMranmuum CTOPOHOH,
JoOMBalOLIeiicss  OTCPOYKH  MPOU3BOACTBA O  I[PUOCTAHOBICHHUU  HCIIOJHEHUS
apOMTPaXKHOTO  PEIICHUs, H3TO MPOMU3BOJACTBO OBUIO TMpEKpaleHo PuMcKum
aNeJUSIITHOHHBIM CymIoM !5,

b. Xooamaiicmeo 06 ommene unu RPUOCMANOGIEHUN UCHOTIHEHUS APOUMPANCHOZ0
peuteHusn 001CHO 6030yrcoamuvcs 8 ""'Komnemenmuom opzane”

11. Crarbs VI KoHBeHIIMM IpeaycMaTpUBaET, YTO CYJbl MOT'YT OTJIOKUThH PELICHHUE O
NIPUBEJICHUN B HMCIOJHEHNE apOMTPa)XKHOTO PELICHUs], €CIM XOAATaHCTBO O €ro OTMEHE
WJIN TIPUOCTAHOBJICHHH €T0 HMCIOJHEHHs ObUIO BO30YKAEHO B "KOMIIETCHTHOM Oprase'.
Jlyist yCcTaHOBIEHUS TOTO, OBUIO JI COONIONEHO 3TO MPEABAPUTEIHHOE YCIOBHUE, CYyIbI
YYUTHIBAIOT HOPMEI, W3J0keHHBIE B cTaThe V(1)(e) KonBenmmm!©.

12. Kak mnomuepkmBaeTcss B KOMMEHTapuu K cratbe V(l)(e), crpaHa, coriiacHO
3aKOHOJIATENIECTBY KOTOPOH BHIHOCHTCSI apOUTPaKHOE PEIICHUE, YacTO SIBJISETCS TOW jKe
CTpaHOi, B KOTOPOW 3TO apOMTpPaKHOE PELICHUE BBIHOCHTCS, U [OITOMY Ha MPAKTHKE
CyJIbl, KaK MPaBHJIO, CCHUIAIMCH HA CTPaHy, B KOTOPO# OBLIO MPOBEICHO apOUTpaXKHOE
pasouparenbcTBol?,

13. Ecnm cyn He YIOCTOBEPUTCS B TOM, 4YTO XOJAaTaiiCTBO BO30YXKIECHO B
KOMIIETEHTHOM opraHe mno cmbiciy crared V(1)(e) u VI, To mpocsba OTIOXHTH
paszbuparenbcTBo Oyner oTkioHeHa. Hampumep, AnemnsuuoHHbd cyn JllokcemOypra
ocTaBwiI 0e3 ymOBJIETBOpPEHHS MNpoch0y 00 OTcpouke, OTMETHB, 4TO Bompoc 00
OTMEHE apOUTPaXKHOTO pelIeHUS He HaXOoJWics Ha paccMoTpeHuu B benbrum, T.e. B
"cyae cCTpaHbl ~ BBIHECEHHA" JTOro apOMTPaXKHOro pelleHus!s. AHaloruyHbIM
oOpaszom, cyn mnepBoil WHCTaHuMM PoTTepaamMa OTKJIOHWI INpPOCkOy 00 oOTCpouke,
00ycClIOBIIEHHYIO XOJaraiicTBOM 00 OTMeHe, HaxXOJsIIMMCS Ha pPacCMOTPEHHH B
OeNbruiiCKUX Cy/lax, Ha TOM OCHOBaHWH, YTO 3aciylIMBaHHE XOAaTalcTBa 00 OTMeEHe
apOUTPaXHOTO pEIleHUs, BHIHECEHHOro B l3pauie, HaXOIUTCS B HCKIIOUUTEIHHON
KoMIeTeHIMU u3pamwibckux cynoB!®. B Coenunennbix Illtatax AmnennsuuoHHBIN
cyn okxpyra KoiaymOus IOCTaHOBWJ, YTO €cild apOUTpa)kHOoe pa30upaTesibCTBO

14 S A. Recam Sonofadex v. S.N.C. Cantieri Rizzardi de Gianfranco Rizzardi, Court of Appeal of
Orléans, France, 5 October 2000; Debt Collection and Bankruptcy Chamber of the Court of
Appeal of the Republic and Canton of Ticino, Switzerland, 9 December 2010, 14.2010.98.

15 S.A. Recam Sonofadex v. S.N.C. Cantieri Rizzardi de Gianfranco Rizzardi, Court of Appeal of
Orléans, France, 5 October 2000.

16 Cm., nanpumep, Four Seasons Hotels and Resorts, B.V., et al. v. Consorcio Barr, S.A., District
Court, Southern District of Florida, Miami Division, United States of America, 4 June 2003, 02-
23249; Belize Social Development Ltd. v. Government of Belize, Court of Appeals, D.C. Circuit,
United States of America, 13 January 2012, 10-7167; The Commercial Company for Investment
v. Bell Rover Shipping Limited, Court of Appeal of Cairo, Egypt, 19 March 1997, 68/113.

17 Bonee moxpoOHBIA aHAlW3 MPENEeACeHTHOrO0 IpaBa cM. B KoMMeHTapuu k crarse V(1)(e) Hrro-
MopKcKoil KOHBEHIIUH.

18 Kersa Holding Company Luxembourg v. Infancourtage, Famajuk Investment and Isny, Superior
Court of Justice, Luxembourg, 24 November 1993. Cwm. takxe The Commercial Company for
Investment v. Bell Rover Shipping Limited, Court of Appeal of Cairo, Egypt, 19 March 1997.

19 Isaac Glecer v. Moses Israel Glecer and, Estera Glecer-Nottman, President of the District Court
of Rotterdam, Netherlands, 24 November 1994, XXI Y.B. COM. ARB. 635 (1996).
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npoBoaWiIoCh B JIOHJOHE B COOTBETCTBHH C apOUTPaXHBIM 3aKOHOHATEIbCTBOM
AHTIUH, TO "KOMIICTCHTHBIM OpTaHOM, OOJAaJaroMINM MEpPBUYHON IOPHUCIUKIHEH B
OTHOIIEHWU OKOHYATENBHOTO apOUTPaXKHOTO PEIICHH", SBISIOTCA CyAbl AHIIHH U
9TO B OTCYTCTBHE pa30UparenbcTBa B OJTHX CylaxXx B OTHONIEHWH OTMEHBI IUIH
MPUOCTAHOBJICHHUS HMCIIOTHEHUS apOUTPaXHOTO PEHICHHS B OTCPOYKE JOJDKHO OBITH
oTka3aHo20. B 3ToM gnene Cyn HAOMHHJI O TOM, YTO MpHUBEJCHHE B HCIOJHEHHE
MOXeET OBITh OTJIOXEHO "ToJbko ecim [...] XomaralicTBO 00 OTMEHEe WU
MPUOCTAHOBJICHUN WCIONHEHUsI apOUTPa)KHOTO pelieHuss OBII0 BO30OYXKIEHO B
KOMIIETEeHTHOM oprane"21.

14. B COOTBeTCTBMM C TPHUHIMIIOM, COIJIACHO KOTOPOMY OpeMs IOKa3bIBaHUS
MPUMEHUMOCTH OJHOTO WJIM HECKOJBKHX BO3pakK€HUH MO MCKy comtacHo KoHBeHInu
JeKUT Ha CTOPOHE, BO3PAXKAIONIEH MNPOTHB TNPUBEACHHA B  HCIIOJHEHHE
apOUTpaXHOTO pemeHusn?2, Opems [OKa3blBaHWS TOTO, 4YTO OpPraH, B KOTOPOM
BO30Y)XJIE€HO XOJaTaiicTBO, KOMIETEHTEH 3aCIyIIMBATh 3TO XOJAaTalCTBO, JICKHUT Ha
cTopoHe, moOuBaromieiics orcpouku. Ha stom ocHoBanmmm BepxoBHbi cyn Hooro
IOxHOTO Yameca B nmene Hallen v. Angledal oTka3ancs OTJIIOXKHTH CBOE pPEIICHHE O
MPUBEIECHUN B UCIIOTHEHHE, MOCKOJIBKY OH "HE CUel, 4TO OTBETYHMKH IOKa3aldH, 4TO
HeoOXoguMoe XomaTaiicTBO ObUIO  BO30YKZEHO B KOMIETEHTHOM OpraHe B
IBeruu'"23.

¢. Jdonycna iu cmopona npocums 06 omcpouxe u/unu blHeCeHUU
nocmamnogenus 00 obecneuenuu

15. B coorBerctBuu co crarbeit VI KouBeHuum opraH, B KOTOpbIH Oblia
HaIrrpaBJICHA np001)6a O INPpU3HAHUMU W HNPUBCACHUU B HCIHOJHCHHEC ap6l/ITpa)KHOFO
peureHus, MOXeT "o XOJaTalCTBY CTOPOHBI, KOTOpask HPOCUT O MPUBEJICHUU B
ucnojHeHue" 00513aTh CTOPOHY, BO3PaXAIOIIYI0 NPOTHB MPUBEICHUS B HCIIOIHEHUE,
MpeACTaBUTh Hajiexkamee obecrneyeHue. DopmynupoBka crarbu VI mo3Bosser
CylaM BBIHOCHTH MOCTaHOBJICHHE 00 OOCCIEYCHUH TOJIBKO B TOM cliydae, eciid 00
9TOM MPOCHUT CTOPOHA, JOOUBAIOIIASICS MPUBEIEHUS B UCIIOJHEHHUE,

16. B nmene Spier Oxpyxwuoii cyn IOsxnoro okpyra Hero-Mopka B CoemuHEHHBIX
IITarax BIICpBBIE OTMCTHJI, 4YTO €MY HE CJICAYCT BBIHOCUTHL MNOCTAHOBJICHUE O
MpeACTaBICHUN 00CCIeUEHHUs, MOCKOIbKY "HH OJHA M3 CTOPOH [...] HE 3arparuBaia
Bolpoc 00 obecriedeHHH", HO TeM HE MeHee OO0paTHiICS K OTBETYMKY C NPOCHLOOH
000CHOBaTh NPHUUYUHBI, B CHUIY KOTOPBIX HE clleqyeT TpeOoBaTh BHECEHHUS IOIHOH
CyMMBl OOecCleueHHus, Jake €CIM HH OJHa W3 CTOPOH HE paccMaTpuBaia 3TOT

20

2

22

Belize Social Development Ltd. v. Government of Belize, Court of Appeals, D.C. Circuit, United
States of America, 13 January 2012, 10-7167.

Belize Social Development Ltd. v. Government of Belize, Court of Appeals, D.C. Circuit, United
States of America, 13 January 2012, 10-7167.

Cwm., manpumep, Encyclopaedia Universalis, S.A. v. Encyclopaedia Britannica, Inc., Court of
Appeals, Second Circuit, United States of America, 31 March 2005, 403 F.3d 85. See also
Thai-Lao Lignite Co. Ltd. et al. v. Government of the Lao People’s Democratic Republic,
District Court, Southern District of New York, United States of America, 3 August 2011,

10 Civ. 5256 (KMW); Europcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals,

Second Circuit, United States of America, 2 September 1998, 97-7224.

23 Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, 50055 of 1999.

CwM. Takxke Four Seasons Hotels and Resorts, B.V., et al. v. Consorcio Barr, S.A., District Court,
Southern District of Florida, Miami Division, United States of America, 4 June 2003, 02-23249.
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Bompoc24. C Ttex mop cymsl B CoenmaeHHbIX lllTaTax HEM3MEHHO NPHUACPKUBAIUCH
MHEHHS O TOM, YTO IIOCTAaHOBJICHHE O TMPEICTABICHUU O0OECHEeUYeHHs HTOJDKHO
BBIHOCHUTBHCA "TO XonaTaiicTBy mcrma"2>. B ogHOM m3 mociemaux nen OKpYyKHOH cyn
3anagHoro okpyra Muuurana B CoegmHeHHbsix lllTaTax mnpu3Ham cBOE IIPaBo
BEIHOCHUTh TIOCTAHOBJCHHE O NPEICTABICHHH OOCCIEYCHHS B COOTBETCTBHH CO
cratbeid VI, ogHako oTKasaics BRIHECTH TaKO€ IIOCTAaHOBICHHE, MTOCKOJIBKY CTOPOHA,
BO3paKamIas TMPOTHB MPHUBEICHUS B HCIONHCHHE apOWUTPaXHOTO peIIeHus, He
B030yIMIa COOTBETCTBYIOIEE XOHaTaiicTBo"20.

17. Taxum o0pa3zom, mnpu3Haercs, 4Yro crTathi VI Tpebyer, YTOoOBI CTOpOHA,
nobuBaromascs IpUBEICHUS B HCIIOJIHEHHUE apOUTpaKHOTO pemneHus,
"yTBEpOUTENbHO" XO/IaTaliiCTBOBANA O MPEACTABICHUHU obOecreueHusn2’.

18. Bwmecte ¢ TeM cTtaThsa VI He comepXUT aHANOTHYHOE TPeOOBaHHWE IJIS CYIOB,
pemarmux OTIOXKUTh wucrmodHeHHe. Cyael MOTYT OTJIOKHTH NpHUBEICHUE B
HCIIOIHEHHE apOUTPaXHOTO pEIIeHHs 0e3 COOTBETCTBYIOIIETO XOJAaTaiicTBa JFOOOU
u3 ctopoH. Hampumep, ANEUSIIMOHHBIA Cyn AHIIMM TOCTAaHOBWIJI, 4YTO Jaxe B
OTCYTCTBHE HPOCHOBI JI000I M3 CTOpOH 00 OTCpouKe "Cym MOXKET CaMOCTOSTEIBHO
3aKIIOYATHh, YTO pAacCMOTpPEHHE XonaTalcTBa, cormacHo crarbe 103(5) [koTopas
UMeeT TIpsAMOe TpUMEHeHHe W (OpPMYIHpPOBKa  KOTOpPOW  SKBHUBAJICHTHA
¢dopmynupoBke crathu VI], Obuto OBl HeHaJIeXamed TpaToil BpeMeHHW cyna W/Hiu
MPOTHBOPEYIUIO OBl TPHUHINILY B3aWMHOTO NPH3HAHUSA CYIEOHBIX pEMIeHUS IIIH
MoOTJI0 OBl co3marh mpobiemy koymu3uu 3akoHOB"28. B CoemmHenHBIX IllTaTax cymsi
CYHTAIOT, YTO OHU 00JIaaloT "HEOTHEMIIEMBIM IPaBOM OIPEIeNiTh [CBOW| mepedeHb
Ha3HaYeHHbIX K ciaywaHuto nen", HezaBucumo oOT crarbu VI KonBenuuu, wu
OTKJAaABIBaTh UCTIOJHUTEIBHOE MPOU3BOACTBOZS.

19. ABTOpPUTETHBIE SKCHEPTHI TaKKE OTMEYaJH, YTO CyIAbl MOTYT B COOTBETCTBUH
co crarbei VI mnpuHuMarh sua sponte peuieHuss 00 OTCPOYKE HCIONHUTEIBHOTO
npou3BoacTBa3”.

24 Spier v. Calzaturificio Tecnica S.p.A (“Spier 1”), District Court, Southern District of New York,
United States of America, 29 June 1987, 663 F. Supp. 871.

25 Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros, District Court,
Southern District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW),
XXIII Y.B. CoM. ARB. 956 (1998); Consorcio Rive, S.A. de C.V. v. Briggs of Cancun, Inc.,
David Briggs Enterprises, Inc., District Court, Eastern District of Louisiana, United States of
America, 26 January 2000, 99-2205, XXV Y.B. COM. ARB. 1115 (2000).

26 Leonard Higgins v. SPX Corporation, District Court, Western District of Michigan, United
States of America, 18 April 2006, 2006 WL 1008677.

27 Nicola C. Port, Jessica R. Simonoff et al., Article VI, in RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 415,
at 434 (H. Kronke, P. Nacimiento et al. eds., 2010).

28 Yukos Oil Co v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002]
EWCA Civ 543.

29 QOriental Republic of Uruguay, et al. v. Chemical Overseas Holdings, Inc. et al., District Court,
Southern District of New York, United States of America, 24 January 2006, 05 Civ. 6154 (WHP);
Belize Social Development Ltd. v. Government of Belize, Court of Appeals, D.C. Circuit, United
States of America, 13 January 2012, 10-7167; Korea Wheel Corporation v. JCA Corporation,
District Court, Western District of Washington at Seattle, United States of America, 16
December 2005, C05-1590C.

30 Cwm., nanipumep, Christoph Liebscher, Article VI, in NEW YORK CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS — COMMENTARY 438, at 440

V.14-00199 7



A/CN.9/814/Add.3

d. Ceéob600a ycmompenus cyoos, Kacarouaaca OMCcpouKu RPUHAMUA PeldeH U
0 npugedeHuU 6 UCNOTHEHUEe UIU 6bIHECEeHUU NOCMAHO8IeHUA
0 npedcmagienuu obecneuenusn

20. B coorBerctBuu co crarbed VI KouBenuunm cyn [loroBapuBaromierocs
rocyaapcTBa "MOXET, €CIH COYTET ILEeJIeCO00pa3HBIM, OTIOXKHTH" NPOU3BOJICTBO H
"MOXeT Takke [...] 00sd3aTb JApPYryl0 CTOPOHY MpPEICTaBUTh HaJIeKallee
obecneuenne". C yuetomM "paspemurenbHOl (opmymupoBku" ctaThu VI3 cymsl
UMEIOT TOJIHYI0 CBOOOAY YCMOTPEHHsS B OTHOIICHHH OTCPOYKH HCIIOJHUTEIBHOTO
MPOM3BOACTBA MM BBIHECCHHS [IOCTAHOBICHHS B OTHOIIEHHH IIPEACTABICHUS
orBeTunkoM obOecrnedeHns. Kak ormernn BepxoBHbli cyn ['oHKOHTa, HCIOIB30BaHUE
TepMUHa "MOXeET" O03Ha4aeT, YTO XOJATaHCTBO 00 OTCpPOYKE SIBISIETCS BOIMPOCOM
CBOOOIBI YCMOTpEeHHS32.

21. Tot ¢axt, 9yTo cymam OblIa TpenOCTaBleHa ITONHAs CBOOOJA YCMOTpPEHHS B
OTHOWIEHUU pEIMICHHS OJTUX BOMPOCOB, IIHPOKO IPU3HAETCA BO BCEM MHpeE.
[Ipencenarens cyna mepBoil mHcTaHnmMH llapika mpusHan B nene Saint-Gobain, 910
cratbs VI  KoHBeHIMH mpemocTaBisieT Cyabe, BEAyHIEMY HCIOJHHUTEIbHOE
MIPOM3BOACTBO, IO COOCTBEHHOMY YCMOTPEHHIO PEIIUTH BOMPOC O TOM, CIEIYET JIH
OTIIOKUTh HCIOIHUTEIHHOE TMPOM3BOACTBO B TeX CIy4asX, KOTAAa XOAaTaiicTBO 00
OTMEHE WJIH TPHOCTAHOBICHHH HWCIIONHCHUS apOWUTPaKHOTO pemIeHHs OBLIOo
BO30YXKIEHO Tepea KOMIIETCHTHBIM OpraHOM B CTpaHE, B KOTOPOIl 3TO apOWTpakHOE
pemeHue OBUIO BBIHECEHO. AHAIOTHYHBIE TOCTAHOBJICHHS OBUIM BBEIHECEHBI BO
MHOTUX CTpaHax, Bkitoyas Kanany, Mrtanuio, I'epmanuto, IlIBenuto u CoenrHeHHbIE
Irarer33. ABcTpanmiickue Cymgpl COUNH, 4TO CTaThs 8(8) 3akoHA 0 MEXIyHAPOITHOM
apobutrpaxe 1974 roma (xoTopas BBoaMT B nelictBue ctaThio VI KonBeHnnm)
MpeAoCTaBIsIeT UM "MHPOKyI CcBoOoay ycMmoTpeHms" win "oOmyro cBoOOIy
ycMOTpeHHs" B OTHONICHHH OTCPOYKH HCIIOJHHUTEIHHOTO MPOW3BOJACTBA, €CIU OHH
YOOCTOBEPSATCA B TOM, YTO XOJaTalcTBO 00 OTMEHE WM MNPHOCTAHOBICHHH
HCIIONIHEHHSI apOUTPaXHOTO pemIeHus ObUIO0 BO30YXKIEGHO Tepel KOMIIETCHTHBIM
OpraHoM B CTpaHe, B KOTOpPOH WM B COOTBETCTBHH C 3aKOHOM KOTOpPOH 3TO

3

3

3

2

w

(R. Wolff ed., 2012); Rena Rico, Searching for Standards: Suspension of Enforcement
Proceedings under Article VI of the New York Convention, 1 ASIAN INT’L. ARB. JOURNAL 69
(2005), at 79.

Cwm. Europcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals, Second Circuit, United States
of America, 2 September 1998, 97-7224.

Hebei Import & Export Corp v. Polytek Engineering Co Ltd., High Court, Supreme Court of
Hong Kong, Hong Kong, 1 November 1996, [1996] 3 HKC 725.

Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 10 July 2003, 2003
BCSC 1096; Nuovo Pignone SpA v. Schlumberger SA., Court of Appeal of Florence, Italy, 17
May 2005, XXXII Y.B. CoM. ARB. 403 (2007); Oberlandesgericht [OLG] Schleswig, Germany,
16 June 2008, 16 Sch 02/07; AB Gdétaverken v. General National Maritime Transport Company
(GMTC), Libya and others, Supreme Court, Sweden, 13 August 1979, VI Y.B. COM. ARB. 237
(1981); Korea Wheel Corporation v. JCA Corporation, District Court, Western District of
Washington at Seattle, United States of America, 16 December 2005, C05-1590C; China
National Chartering Corp. et al. v. Pactrans Air & Sea Inc., District Court, Southern District of
New York, United States of America, 13 November 2009, 06 Civ. 13107 (LAK); DRC Inc. v.
Republic of Honduras, District Court, District of Columbia, United States of America, 28 March
2011, 10-0003 (PLF).
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apOuTpa)kHOE pemeHne OBUIO0 BEIHECEHO3*. AHANIOTHYHBIM 00pa3oM, aHIJIHICKHe
CyIBl CYUTAIOT, YTO OHHM HMEIOT "IIUPOKYK" CBOOOLY YCMOTPEHHSA3S COITIACHO
cratbe VI W duro "HMYTO WX HE OrPaHUYMBACT INPH PACCMOTPEHHHM BoIpoca 00
OCYIIEeCTBICHUH [cBoeii] cBOOOAB yeMOTpeHUs " 30,

22. CBoboja yCMOTpEHHs CYIOB pPAaCHpPOCTPAHICTCS HE TONBKO Ha pelieHue o6
OTCPOYKE HCIOJHUTEIBHOTO MPOM3BOACTBA, HO M Ha pEIIeHHEe Bompoca o
1[EIeCO00PA3HOCTH MPEJOCTABICHUS OTBETYMKOM OOECIEUYEHUsT U CyMME TaKoro
obecreueHmsn3’.

23. Beaymue 53KCHEpPThl COMMAcCHbl € TEM, YTO C YYETOM pa3pelIuTeIbHON
¢dbopmynupoBkn cTatbu VI M TOATOTOBHUTENBHBIX MaTephanoB3® Ha pemeHne o
MpEeKpameHUH UCHOJIHUTEIHHOTO IIPOU3BOJCTBA n/nnm MPEIOCTaBICHNT
obecneueHUs pacrpocTpaHseTcs cBo0oma yCMOTpeHUs>O.

34 ESCO Corp v. Bradken Resources Pty Ltd., Federal Court, Australia, 9 August 2011, [2011] FCA
905; Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, 50055 of
1999.

35 IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]
EWHC 726 (Comm). See also Dowans Holding S.A. v. Tanzania Electric Supply Co. Ltd., High
Court of Justice, England and Wales, 27 July 2011, [2011] EWHC 1957 (Comm).

36 Continental Transfer Technique Ltd v. Federal Government of Nigeria, High Court of Justice,
England and Wales, 30 March 2010, [2010] EWHC 780 (Comm). B Coenunennsix IllTaTax
crarhsa VI Takxke TpakTyeTcs Kak MPeaoCTaBstomas "HeorpaHu4eHHY0 cBOOOAY yeMOoTpeHus" B
OTHOILIECHUU OTCPOYKH [0 MOJYYCHHUS PE3yJbTaTOB PAaCCMOTPEHHs XojaraiicTBa 00 OTMEHE: CM.
Ukrvneshprom State Foreign Economic Enterprise v. Tradeway, Inc., District Court, Southern
District of New York, United States of America, 11 March 1996, 95 Civ. 10279, XXII Y.B. COM.
ARB. 958 (1997).

37 Spier v. Calzaturificio Tecnica S.p.A, District Court, Southern District of New York, United
States of America, 29 June 1987, 663 F. Supp. 871; Consorcio Rive, S.A. de C.V. v. Briggs of
Cancun, Inc., David Briggs Enterprises, Inc., District Court, Eastern District of Louisiana,
United States of America, 26 January 2000, 99-2205, XXV Y.B. COM. ARB. 1115 (2000); Yukos
Oil Co v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ
543; IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]
EWHC 726 (Comm); The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman
Island, 17 June 1988, XIV Y.B. COM. ARB. 621 (1989).

38 Cm. Beime B myHKTe 4. CM. Takke HpEIJIOKEHHE ToJUIaHICKoro nenerara Ha Koudepenmun,
COTJIacCHO KOTOPOMY "Cy/Abe B CTpaHe NMPHUBEACHHS B MCIIOJHEHHE JOJDKHA OBITh MpeaoCTaBieHa
monHas cBoGOJAa YCMOTpPEHHsT B OTHOIIGHHH HEMEUICHHOTO TPHUBEACHHUS B HCIOJHEHHUE
apOHUTPaXHOTO PELICHHS, €CIM OH CYHUTACT, YTO OCHOBAHMs [JS OTKa3a B 3TOM OTCYTCTBYIOT,
00 OXHAAHUS PE3yNbTAaTOB pa30MpareNbCcTBa MO BOMPOCY OTMEHBI apOUTPaKHOTO PEIICHHUS,
BO30YXKJIEHHOTO B CTpaHE, B KOTOPOH OHO ObuIo BBIHEcCeHO". Travaux préparatoires, United
Nations Conference on International Commercial Arbitration, Summary Record of the Eleventh
Meeting, E/ CONF.26/ SR.11, at 5.

39 Cwm., HanpuMmep, GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION (2009), at 2873 -
2874; W. Michael Tupman, Staying Enforcement of Arbitral Awards under the New York
Convention, 3 ARB. INT’L. 209 (1987), at 211; Christoph Liebscher, Article VI, in NEW YORK
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS —
COMMENTARY 438, at 438 (R. Wolff ed., 2012); ALBERT JAN VAN DEN BERG, THE NEW YORK
ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION (1981),
at 353 and 358.
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B. Pemenue o npeaoCcTaBJdeHUH OTCPOYKHA WJIH 0TKa3€e B Hell

a. Omcymcmeue HopMbl

24. KoHBeHIHWs He MpeaycMaTpUBaeT KaKoH-TH00 HOPMBI, HA OCHOBaHHUU KOTOPOH Cyn
JIOJDKEH PEIIUTh, CIEAyeT JIM OTKIaAbIBaTh HCIOIHWUTEIbHOE IPOU3BOJCTBO, M TEM
CaMbIM OCTaBJISIET PELIEHUE 3TOr0 BOMPOCA HA YCMOTPEHHE CyJ0B B JloroBapHBaIOIIMXCS
rocynapcTBax?o.

25. B 1981 rony B nene Fertilizer Corporation of India Oxpyxsoit cyx FOxnoro
okpyra Oraiio B CoennHenHbIx lllTarax oTMETHJ, YTO €My HE yAAJIOCh OOHAPYXKUTbH
KakoW-JIM00 HOPMBI, HA OCHOBAaHHHM KOTOPOH MOXXHO OBUIO OBl NMPHHATH pemieHue o0
OTCPOYKE, 338 NCKJIIOYEHHEM BO3MOKHOCTH YCTaHOBJIEHHS TOTO, OBLIO JIM XOAaTalCTBO 00
OTMEHE WM TNPHOCTAHOBICHUH HCIIOJHEHHS apOWTPaKHOTO DEIICHHS BO30YXICHO B
KOMIIETEHTHOM OpraHe CTPaHbl, B KOTOPOH MM B COOTBETCTBHU C 3aKOHOAATEILCTBOM
KOTOpOW 3TO apOMTpa)KHOE pelleHHe ObUI0 BBIHECEHO 4! . AHaJOTMYHBIM 00pa3oM,
Bricokuit cynm AHTimm cuen, 9To 3akoH 00 apoutpaxe 1996 roga He ycTaHaBIMBaeT
KPUTEpHUsI  ONPEIETICHUsI IPEAENOB OCYHIECTBICHUS CyJOM IIMPOKOH CBOOOIBI
ycMoTpeHus corimacHo cTatee 103(5) (koropas BBOAMT B JeicTBHe cTaThio VI
KonBenmun)42-,

26. lllupokoe MpHU3HAHHE TOJIYIHIIO MHEHHE O TOM, YTO CBOOOJa YyCMOTPEHHS JOJDKHA
OCYIIECTBIITECS "paroHanbHO"43. Kak 3asBui Ane/UIInnOHHBIA cyx Broporo oxpyra
Coenunennsix IllTatoB, "B Tex ciydasx, KOrja B CTpaHE BBIHECEHHS apOUTPasKHOTO
pEILIeHNUs BEJETCs NMapalIeIbHOE IPON3BOJICTBO U CYIIECTBYET BOBMOXHOCTh €0 OTMEHHI,
OKPYXHOW CyZI MOXET IIOCTYIHTh HEOCMOTPHUTEIBHO, NPHUBEAS B HCIIOJHEHHUE
apOHUTpakHOE PEIICHNE JI0 3aBEPIICHNS] HHOCTPAHHOTO IIPON3BOJICTBA 44,

27. B oTCcyTcTBHE MNpPHU3HAHHOM HOPMBI B HEKOTOPHIX IPABOBBIX CHCTEMax
UCIIOJIHUTEIBHOE MPOU3BOACTBO OTKJIAABIBAJIOCH B IPOLIUIOM TONBKO Ha TOM
OCHOBAaHMHU, YTO BONIPOC 00 OTMEHE HAXOJIUTCS HAa PaCCMOTPEHUH KOMIETEHTHOTO
oprasa, kak 3710 ompeneneHo B cratbax V(1)(e) u VI Konenuuu. Hanpumep, B nene
Norsolor  AnennsuuoHHsli  cyn  Ilapuxa  NpHOCTaHOBUI — HCHOJHUTEIBHOE
MPOU3BOJACTBO JO IOJIYYEHHUs] PE3yIbTaTOB PACCMOTPEHHUs XoJjaTaiicTBa 00 OTMeHe
apOUTPaXXKHOTO pelIeHUs, BO30YKICHHOTO B AMNCJUIAIIMOHHOM cyiae BeHbl, Ha TOM
OCHOBAaHMHU, YTO HCIIOJIHUTEIBHOE MPOMU3BOJCTBO OyleT JIMIIEHO COJEpXKaHUs, eCliu
apOUTpaXHOE pelICHHEe JODKHO ObITh OoTMeHeHo B Bene4>. B CoenuHEHHBIX

4

W. Michael Tupman, Staying Enforcement of Arbitral Awards under the New York Convention, 3

ARB. INT’L. 209 (1987), at 220; Nicola C. Port, Jessica R. Simonoff et al., Article VI, in

RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY

ON THE NEW YORK CONVENTION 415, at 419 (H. Kronke, P. Nacimiento et al. eds., 2010).

Fertilizer Corp. of India (India) v. IDI Mgmt. Inc. (US), District Court, Southern District of

Ohio, United States of America, 9 June 1981, C-1-79-570.

42 JPCO v. Nigerian National Petroleum Corp., High Court of Justice, England and Wales, 17 April
2008, [2008] EWHC 797 (Comm).

43 Dowans Holding S.A. v. Tanzania Electric Supply Co. Ltd., High Court of Justice, England and
Wales, 27 July 2011, [2011] EWHC 1957 (Comm); Rena Rico, Searching for Standards:
Suspension of Enforcement Proceedings under Article VI of the New York Convention, 1 ASIAN
INT’L. ARB. JOURNAL 69 (2005), at 79.

44 Europcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals, Second Circuit, United States of
America, 2 September 1998, 97-7224.

45 Norsolor S. A. v Pabalk Ticaret Limited Sirket, Court of Appeal of Paris, France, 15 December

1981. See also C.C.M. SULZER v. Société Maghrébienne de Génie Civil (SOMAGEC), Société

4
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IIratax OxpyxHod cyn IOxHoro oxkpyra Hero-HMopka Takxke  OTIOXHI
UCHOJHUTEIBHOE IMPOU3BOJACTBO MO ey Spier B HOpSAAKE COOMIOAEHUS HpPHHIUIA
YBa)XKCHHS K PEIICHUI0 KOMIETEHTHOTO OpraHa“o.

28. Bmecre ¢ Tem KoHBeHUMss ~HE  peaycMaTpUBAET  aBTOMAaTHYECKOTO
MpeKpameHusl MUCIOJHUTEIFHOTO MPOM3BOACTBA NPH BO30YXKIEHHWH XoaaraiicTBa 00
otMmeHe?7. Kak oTMedaeTcssi B NMOATOTOBHUTEINBHBIX MaTepHaliaX, B COOTBETCTBYIOIINX
ciaydasx apOUTpakHOE pEIIeHHe MOXKET OBITh NMPUBENEHO B WCIIONHEHHE HECMOTPS
Ha HaXoJsIIeecs Ha paCCMOTPEHHUH XOIaTaicTBO 00 oTMeHe*S.

29. B COOTBEeTCTBHM CO CBOOONOH yCMOTpPEHHs, NPEIOCTABICHHOW cyaaM
JloroBapuBaronIuxcsi TOCYIapcTB COINACHO cTarbe VI, cyapl cOXpaHSIOT cBOOOIY
YCMOTPEHHsI B OTHOIIGHWH NPHUBEICHUS B HCIOJHEHHE apOMTPa)XHOTO peEIICHHUS,
JlaXke eCJIM BOIpoc 00 OTMEHE HaXOAMTCS HAa PACCMOTPEHUH B CTpaHE, B KOTOPOH 3TO
apOuTpakHOe pemeHne Obulo BBIHECEHO. Hampumep, coBceM HEIaBHO CyAbl B
Coemgmnennbpix IlltaTax mnpumiam K 3aKIIOUEHHIO, YTO MM He Tpelyercs
MPUOCTAHABIMBATE pPa30MPaTENbCTBO IO HCKYy TOJIBKO B CHIIy TOTO, 4YTO HCK
HaxXOJIUTCS Ha PAacCMOTPEHMM B CTPAaHE BBIHECEHUS apOMTpPakHOTO pemeHus"+° u
YTO OHM "HE JOJKHBI aBTOMAaTHYECKH OTKJIAABIBATh HCIIOJHUTEIBHOE MPOU3BOACTBO
Ha TOM OCHOBaHHUM, YTO B CTpaHE BBIHECEHHUS apOUTPAXHOTO NPOM3BOJCTBA BEACTCS
mapajuieTbHOe TpOoU3BOACTBO"30. AHajmornyHeM o0pa3om, BepxomHeii cyn Hosoro
IOxHOrOo  Yampca  MOCTAHOBWJI, HYTO  ABCTPAJIMHCKHE CyIbl HE  JIOJDKHBI
MPUOCTAHABIMBATE JCHCTBUS 1O TPUBEACHHUIO B HCIOJHEHHE apOMTPakKHOTO
COMJIAlIEHUsT TOJNBKO B CHIJIy TOTO, YTO HCK 00 OTMEHE apOMTpPaXHOTO COTTalleHUsS
HaxXOJIUTCS Ha PacCMOTPEHHHM KoMmmeTeHTHoro oprana’!. Ilo mHeHuio BepxosrHoro
cyna HoBoro HOxHoro Vambca, "nomkHO OBITH YCTAHOBJIEHO HEYTO Oojiee BecoMoe,
9eM 3TO 00CTOATENIHCTBO" 32,

30. Amnamorm4HBIM 00pa3oM, B MOCJIEAHHE TOABI (paHIy3CKHE CYIbl HEOTHOKPATHO
OTKa3BIBAJIINCH OTKIAJBIBATh HCIOJHUTEIHHOE IIPOMU3BOJACTBO B COOTBETCTBHH CO
crarbeil VI KonBennuu. B 2004 rony B nene Bargues AnennsunoHHbId cyn Ilapuxa
MIOCTaHOBWJI, YTO IOTEHIMAJbHAsI OTMEHa apOWUTPaKHOTO pEIICHWS B CTpaHe, B
KOTOpOil 0OHO OBIJIO BEIHECEHO, HE OKA3BIBACT BO3JACHCTBHS HAa CYIIECTBOBAHHE 3TOTO

des Anciens Etablissements Riad Sahyoun (S.A.E.R.S.) et M. Riad Sahyoun, Court of Appeal of
Paris, France, 17 February 1987, 86.4767.

46 Spier v. Calzaturificio Tecnica S.p.A, District Court, Southern District of New York, United
States of America, 29 June 1987, 663 F. Supp. 871.

47 Rena Rico, Searching for Standards: Suspension of Enforcement Proceedings under Article VI of
the New York Convention, 1 ASIAN INT’L. ARB. JOURNAL 69 (2005), at 77, W. Michael Tupman,
Staying Enforcement of Arbitral Awards under the New York Convention, 3 ARB. INT’L. 209
(1987) at 221.

48 Travaux préparatoires, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/ CONF.26/ SR.17, at 4.

49 Sarhank Group v. Oracle Corporation, District Court, Southern District of New York, United
States of America, 9 October 2002, XXVIII Y.B. COM. ARB. 1043 (2003).

50 MGM Productions Group, Inc. v. Aeroflot Russian Airlines, District Court, Southern District of
New York, United States of America, 14 May 2003, XXVIII Y.B. COM. ARB. 1271 (2003).
Cwm. takxke Alto Mar Girassol v. Lumbermens Mutual Casualty Company, District Court,
Northern District of Illinois Eastern Division, United States of America, 12 April 2005,
04 C 773.

St Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, 50055 of 1999.

52 1d.
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apONUTPaKHOTO PEUICHHs TakK, YTOOBI 3TO MOTIO OBl MPEMATCTBOBATH €r0 NMPU3HAHUIO
U TIPUBEACHUIO B HMCIIOJHEHHE B JPYTHX HAIMOHAJIBHBIX MPABOBBIX CHCTEMax W 4TO,
TakuM oOpaszoMm, ctartbg VI "He MMeeT NPaKTHYEeCKOro NPHMEHEHHS B KOHTEKCTE
MPU3HAHUS U MPUBEACHUS B HCIOIHEHNE apOUTPaKHOTO peieHus " >3,

b. Paznuunsvie gpaxmopoi, yuumoieaemoie cyoamu

31. Ilpm ocymecTBIEHHH CBOCH CBOOONBI YCMOTpPEHHSI CYIBl ONHPAOTCS Ha
COOCTBCHHBIE apTyMEHTHI U NIPH MPHHATHN PEIICHUS O TOM, CIEIyeT JH yIOBIETBOPATH
pock0y 00 OTCPOUKE, YUUTHIBAIOT LEJBIN psil pasnuyHbiX (akropos. K atum dakTopam
oTHOCSTCS 11e1b KOHBEHIINH, 3aKITI0YAONIAsAcs B COACHCTBUN PUBEICHUIO B HCIIOJTHEHUE
apOUTPaKHBIX PEUIEHHH M YCKOPEHHH pa3pelIeHHsl CIIOPOB, BEPOSTHOCTH JOCTHKEHUS
CTOPOHOH ycriexa B OTMEHE apOMTPaXKHOTO PEIICHUs, 0XKHUAaeMasl MPOJOIDKUTEIBHOCTh
NIPOM3BOJICTBA B CTpaHe, B KOTOPOHW apOWTpakHOE pemIeHHe ObUIO BBIHECEHO,
MOTEHIMAJbHBIE IPOOIEMBl [UIT CTOPOH, CcyneOHas >(PQPEKTUBHOCT, W NPUHINI
B3aUMHOTO TIPH3HAHUS PEIICHHH.

32. B llIBeuuu u ABcTpanuu CyAbl NPUAEPKUBAIOTCS MHEHUS, COTJIACHO KOTOPOMY IIPHU
pelIeHuH BOMpoca O TOM, CIHEAyeT JIM OTJIOXKHTh TPHBEACHHE B HCIOJIHEHHE
apOWTPa)XHOTO  pEIIeHMS  COMJIacCHO  cTathe VI, cynl  MOIDKEH  y4YUTHIBAThH
MIPOJIOJKUTENIFHOCTE MPONEAYP OTMEHBI, a TakkKe MX HIaHCH Ha ycrieX. B 'epmannn u
lommannuu cyapl TpH  PacCMOTPEHHM BOIpOca O IIEIeCO00Pa3sHOCTH  OTCPOUYKH
OLICHWBAIOT IIAHCHl HA YCNEX IpPOLEAYp OTMEHBI M B3BEHIMBAIOT HWHTEPECHl CTOPOH.
AHaJOrMYHBIM MOJXO0JIOM pYKOBOACTBOBajICS BepxosHblil cya KaiimanoBeix OcTpoBOB B
nene Republic of Gabon v. Swiss Oil Corporation. B »tom neme BepxoBHBIH cya
YUUTHIBA ~ HPOJOIDKHTENIBHOCTE M BEPOSTHOCTh ~ yCIEXa IPOLENyp OTMEHHI,
OCYIIECTBIIEMBIX B AmneisanuoHHoM cyzae [lapmka. C ygeToMm oxugaeMoil HeOOIbIION
MIPOAOIDKUTEIBHOCTH Tporienyp Bo dpanmmm u Toro ¢axra, 4ro "BECKHE OCHOBAaHHSA'",
IIPE/CTABICHHBIE NOATENeM X0 JaTaiicTBa, MO3BOJIUIH IPEANONI0KHUTD, YTO XOaTalCTBO
He OBUTO "TONBKO TAaKTWKOHM 3aTATMBaHMs Mporecca’, BepXOBHBIA CyJ IOCTaHOBIII
OTJIOXKUTh HCHOJHUTEIbHOE Tpou3BoAcTBO. OH cdel, 4YTO OTCpOYKa HE CO37acT
"Kakux-TM00 BEChbMa CYIIECTBEHHBIX HOBBIX IMpoOieM uist uctna [1.e. st ['aGoHCKOH
PecnyOnmku|" 1 9o "ecnu OH JOIDKEH BRIHECTH CBOE PelIeHUe 10 pemeHust [lapmkckoro
Cylda, TO B 3TOM CIy4ae OH PHUCKYEeT AaTh MOJHBIA XOJ IIPOIEcCY IIPUBEACHHS B
UCTIOJTHEHUE AapOUTPaKHOTO pEIICHUs, KOTOpPOE dYepe3 HECKOJIbKO JHEH BO3MOXKHO
MIEPECTaHeT CIY)XUTh 3aKOHHBIM OCHOBaHHMEM JUIsI €ro ACUCTBHH" 4. AHaJOTHYHBIM
obpaszoM, Bricokuit cyn Arrmmu B nmene /PCO cden yMECTHBIMH YY€CTh CIIEAYIOIIHE
co00OpakeHHs: SIBIISUIOCH JIM XOJaTaiicTBO, BO30YKAEHHOE B CyJ€ B CTpaHe, B KOTOPOI
MPOBOAWTCA  apOWTpakHOE Pa3OMpaTesbCTBO, JOOPOCOBECTHBIM, a HE IPOCTO
3aTSATUBAIONIEH TPOIECC TAKTUKOM; MMEIIO JIM XOIaTaiCTBO, BO30YXKICHHOE B Cy/ie B 3TOH
CTpaHe, JIEWCTBUTENIbHbBIC (T.€. PEAINCTUYHBIC) IIAHCHI HA YCIEX; MPOJODKUTEIBHOCTD
3aJIep’KKHU BCIIEICTBIE BO3MOYKHOI OTCPOUKH M JII000I CBA3aHHBIN C 3TUM yIIepo>>.

54

55

Société Bargues Agro Industries SA v Société Young Pecan Company, Court of Appeal of Paris,
France, 10 June 2004, 2003/09894.

The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Islands, 17 June 1988,
XIV Y.B. CoM. ARB. 621 (1989).

IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]
EWHC 726 (Comm).
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33. B Coeaunenssix Illrarax AnemIssUMOHHBIM CyH, pacCMaTpHUBAIOIIMA pelICHUS
Cyna Btoporo okpyra, mpeacTaBui HETONHBIH NHepedeHb (aKTOPOB, MOUICIKAIINX
ydeTy INpH MPHUHATHH peIIeHnus 00 YIOBJIETBOPEHHMH IPOChOBI 00 OTCpoUKe B
nene Europcar Italia SpA v. Maeillano Tours Inc. DT pakTopsl BKIOYAIOT OOMIYIO
enb apOUTpaxHOTO paszOmparenbcTBa (T.€. ONEPATHBHOE pa3peUIeHHE CIIOPOB H
HEJOMyIICHUE 3aTsHKHOW W JAOpOorocTosimed  TsDkOBI), CTaryc HMHOCTPAHHOTO
IIPOM3BOACTBA M PACUCTHOE BPEMs 3aBEPIICHUS 3TOTO MPOU3BOACTBA, BOIPOC O TOM,
OymeT 1M B paMKax HHOCTPAaHHOTO TIIPOM3BOJCTBA apOWTpakHOE pEIIeHHe, O
NPUBEIECHUN B HCIIOJHEHHE KOTOPOTO BO30YXXACHO XOJaTaicTBO, MOJBEPTaThCs
Oonee TIIATEJBHOMY pAacCMOTPEHHIO ¢ coOmofgeHneM 0Oonee JKECTKHX HOPM
epecMoTpa,  XapakTepHble  4YepThl  MHOCTPAaHHOI'O  IPOM3BOJACTBA,  OLEHKY
BO3MOXHBIX TpobieM ¥ mro0ble  JApyrue OOCTOSATENbCTBA, KOTOPBIE MOTYT
CBHIETEIHCTBOBATH B MOJB3Y MIH MPOTUB OTCPOUKHO.

34. B Kanmame aHamOTMYHBIM KOMIUIEKCHBIM  ITOJXOJOM  PYKOBOJCTBOBAJICS
Bepxosuriit cyn bpuranckoir KomymOum B meme Powerex Corp. v. Alcan Inc37. B
3TOM Jjene BepXoBHBIH Cyl NepBOHAYadbHO OTIOXKHII pPa30OMpaTEeNbCTBO TOCIE
paccMOTpeHHs pa3IuYHBIX (PAKTOPOB, BKIIOYAs NMPOBEPKY OOOCHOBAHHOCTH OTKa3a B
yoosneTBopeHun  xoparaiictBa B CoeamHenHbix  IllTaTax,  BO3MOXXHOCTH
HEe0OOCHOBAHHOTO 3aTSATHBAHUS B pE3yiabTaTe OTCPOUYKHM M PACCMOTPEHHE BOIpoOca O
ToM, He Oymer nmu mua cyga B CoenuHeHHbIX lltarax ymoOHee um > dekTuBHEE
pemars mpoOneMbl BHYTPEHHEro 3akoHonaTenbcTBa. Korma cyn B CoeaumHEHHBIX
Itatax oTKa3ad B YIOBIETBOPEHHWM XojaTaiicTBa 00 OTMEHE apOHTPakKHOTO
pelieHns, 3TOT OTKa3 Obul oOXxaysoBaH Kommnauued Alcan, a kopmopanns Powerex
BO300HOBMJIA CBOIO NPOCHOYy O NPU3HAHWU W MPHUBEAECHHUH B HCIOJHEHHE 3TOTO
apbutpaxkHoro pemeHus. BepxoBHbi cyn bpuranckoit Komym6um cuen, dTO
CTOpOHA, JOoOMBarOmasicss OTCPOYKH, [OJDKHA OTBEYaTh IIOPOTOBOMY KPHUTEPHIO,
YCTaHABIMBAIOUIEMY HaJn4He "CEephe3HOTO BOIPOCA, MOAJIEKAILIETO PACCMOTPEHUIO
B cyne". OueHuBas COOTHOIICHHE NPEMMYIIECTB W HEMOIPAaBHUMOTO Bpea, CyI
OTMETHI, YTO €MY CIEAYET PacCMOTPETh psAn (PaKTOpOB, BKIOUAs pacdyeTHOE BpeMs
3aBepUICHUs] PAcCMOTPEHHsI Jiela B IEPBOHAYAIBHOW IOPUCAMKIMH, OLEHKY
BO3MOXXHOCTH TOTO, HYTO CTOpPOHA, BO3pakalomlas MNPOTHB MpPHUBEJIEHUSI B
UCHOJHEHHE, "HPOCTO 3aTArnBaeT Heu3OekHoe", BBIICHEHHE BOIpOca O TOM, HeE
OTKa3ajd JHM YyXe Cyd MepBOHAYAIbHOW IOPUCAMKINHM B OTMEHE apOHTPakKHOTO
pelieHns1, Haaudne oOecrnedeHnst 1 BO3MOKHOCTH TOTO, YTO CTOPOHA, BO3pa)karomas
MPOTHUB NPHUBEJICHUS B WCIHOJIHEHHE, COKPOET MWIHM PpaCHbUIAT CBOM AKTUBHI J10
NpUBENEHUS B WCIOIHEHHWE, W JKEIaHHE CTOPOHBI, BO3paXkarolmeld MPOTUB

56 Europcar Italia, S.p.A. v. Maiellano Tours Inc, Court of Appeals, Second Circuit, United States
of America, 2 September 1998, 97-7224. B nocnenyromux peHICHASIX, BEIHECCHHBIX B
Coenunennbix HlTaTax, 3TH (akTOPBl YYUTHIBAIKCH IPH PEUICHUH BOIPOCA O TOM, CICIYET JIH
OTKJIQ/IBIBaTh UCIOJHUTEIbHOE MPOU3BOACTBO: CM., Hanpumep, MGM Productions Group, Inc. v.
Aeroflot Russian Airlines, District Court, Southern District of New York, United States of
America, 14 May 2003, XXVIII Y.B. CoM. ARB. 127 (2003); G. E. Transp. S.P.A. v. Republic of
Albania, District Court, District of Columbia, United States of America, 28 March 2011, 08-
2042 (RMU); DRC Inc. v. Republic of Honduras, District Court, District of Columbia, United
States of America, 10-0003(PLF).

Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 30 June 2004, 2004
BCSC 876. Cm. takxe Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia,
Canada, 10 July 2003, 2003 BCSC 1096.
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IMPpUBEACHUA B HCHOJHECHHUE, TIPOBECTH THIATCJIBHOC pacCMOTPEHUE HCKa B
HCpBOHa‘IaHLHOﬁ OPpUCAUKIINN.

c. Hdonscuwt 1u cyov paccmampusams i0dbvle npegaiupyroujue haxmopoi

35. XoTs cympl cTpeMATcs paccMaTpuUBaTh OAHY M Ty K€ COBOKYHMHOCTH (akTopoB
IpU NPUHATHN pEHNIeHWs O TOM, CJEIyeT JIM OTKIaAbIBaTh HCIIOJHUTEIBHOE
MIPOU3BOACTBO, HEKOTOPHIE M3 3THX (HAaKTOPOB YUUTHIBAIOTCS Yallleé BCETO, M PEIICHUE
OTIIOXWTH HCIIONHUTEIBHOE TPOM3BOJICTBO HEPEIKO B 3HAUYNTENBHOH Mepe 3aBUCHUT
OT OZHOTO HJIM JIBYX M3 3THX (aKTOPOB.

36. Hexoropsie cynbl yaensioT oco0oe BHHMaHHE PAacueTHOMY BPEMEHH, KOTOPOe
TpeOyeTcs Uil TPOBENEHHS MPOIEAYpHl OTMEHBI B CTpaHe, B KOTOPOH OBIIO
BBEIHECCHO apOWTpakHOe pelieHne. BepxoBHBIM cynq Bukropum mHOCTaHOBWI, YTO
"ompeaensomuid GaKkTop 3aKITI0YaeTcs B TOM, YTO OTCPOYKA OYyIET MPEeaoCTaBIATHCS
TONBKO Ha OTHOCHUTENBHO KOPOTKHI cpok"58. Cymbl, KOTOpBIE YYHUTHIBAIOT 3TOT
(akTop, OTKAa3bIBAIM B YOOBJIECTBOPEHHWH XOJATaiCTBa O NMPHUBEACHHH B HCIIOJTHEHHE,
KOTZa IPUHATHE PEHIeHUs MO XOJaTalHCTBY 00 OTMEHE 3aHWMallo "He IHHU, a Tombl">?,
U YOOBJICTBOPSIN €T0, KOTJAa NMPUHATHE PEIICHHUS OXKUIAJOCh B TEUCHHE HECKOIBKHUX
IHEH WiIH OBYX MecsieB©O.

37. Jpyrum BaxHBIM (DaKTOpPOM, KOTOPBIH YUYUTHIBAIOT CyAbl MHpPH TPUHATHH
pelieHnss O 3a/epKKE HCIIOJHUTENBHOTO IPOM3BOJCTBA, SBISETCA BEPOATHOCTH
YCTIEIIHOTO 3aBEPIICHUS NMPOLUETypbl OTMEHBIO!.

38. Ilpoenennsrii B CoenmHeHHbix lllTarax 0030p MHpereAeHTHOro MpaBa A0 H
mocyie 3aBeplieHust nena Europcar TO3BOISET TOBOPUTH O TOM, YTO CYABI 9acTo
MPENOCTABISIIOT OTCPOYKY WM OTKa3blBAalOT B HEH B 3aBHCHMOCTH, IJIABHBIM
obpazoMm, OT cBOeH OIICHKM IIAaHCOB Ha YCIEX IpOLEAyp OTMEHBl B CTpaHE, B
KOTOpOH apOuTpakHOE pelleHne OBII0 BBIHECEHO®2. AHAJIOTMYHBIM IIOAXOAOM
PYKOBOJCTBYIOTCSI JApyrue cTpaHbsl oOmero mpaBa. B mene Powerex Corp v Alcan
Inc. BepxoBHbIi cyn bpuranckoit KomymOum mnomdepkHya BaKHOCTH (akTopa
"BO3MOXXHOCTH ycmnexa" TNpH NPUHATHH peIeHns 00 OTCpOUYKe HCHOIHUTEIHHOTO
MPOU3BOACTBA. AHAJIOTMYHBIM 00pa3oM, ANCUIAIUOHHBIA Cyl AHIIHH OTMETHI,

58

59

6(

6

62

Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20
December 2000, 7565 of 2000. Cwm. takxe Powerex Corp. v. Alcan Inc., Supreme Court of
British Columbia, Canada, 10 July 2003, 2003 BCSC 1096.

Far Eastern Shipping Co. V. AKP Sovcomflot, High Court of Justice, Queen’s Bench Division
(Commercial Court), England and Wales, 14 November 1994, XXI Y.B. COM. ARB. 699 (1996).
Cwm. The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Islands, 17 June
1988, XIV Y.B. CoOM. ARB. 621 (1989); Toyo Engineering Corp v. John Holland Pty Ltd.,
Supreme Court of Victoria, Australia, 20 December 2000, 7565 of 2000.

GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION (2009), at 2876; Christoph
Liebscher, Article VI, in NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS — COMMENTARY 438, at 441 (R. Wolff ed. 2012).

Cwm. Fertilizer Corp. of India v. IDI Mgmt. Inc., District Court, Southern District of Ohio, United
States of America, 9 June 1981, 517 F. Supp. 948; Spier v. Calzaturificio Tecnica S.p.A, District
Court, Southern District of New York, United States of America, 29 June 1987, 663 F. Supp. 871;
Ukrvneshprom State Foreign Economic Enterprise v. Tradeway, Inc., District Court, Southern
District of New York, United States of America, 11 March 1996, 95 Civ. 10279, XXII Y.B. CoM.
ARB. 958 (1997).
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YTO OAHMM M3 BAKHEHIINX (aKTOpoB sBiseTcsd "0OOCHOBAHHOCTH JOBOAOB O TOM,
YTO apOUTpPaXKHOE PEUICHHUE ABIAETCS HEACHCTBUTEIBHBIM " 63,

39. Hekoropsle cynsl TpeOylOT, 4YTOOBI CTOpOHA, BO3pakaloImlas IMPOTHB
NPUBEACHUS B MCIOJHEHHE apOUTPaXKHOTO DPELICHHMs, NMPEICTaBHia JOKa3aTesbCTBA
HaJIMYMs PasyMHOTO IIaHCa Ha YCHENIHOE PAacCMOTPEHHE XoJaraiicTBa 00 OTMeHe
apOuTpaxkHoro pemeHus. Ecam  cymel  CcOYTYT, 4YTO IIpOLEAypa OTMEHBI
apOUTPAXKHOTO PELICHUs SBISCTCS HEOOOCHOBAHHON M 3aTSDKHOW, TO OHHM NPHBEIYT
B HMCIIOJHEHHE apOMTpakHOE pElIeHHe, MoJjaras, 4TO INAHCHl Ha NPHUHATHE PEIICHUS
00 oTMeHE apOUTPAXKHOTO PEIICHUS HEBEMHUKUO?.

40. K w4uncmy cynoB, KOTOpPHIE OTJIOKWJIM HCHOJHUTEIBHOE IPOU3BOCTBO,
otHOCcUTCs BepxoBHrblii cyn [oHKOHTa, KOTOpBIA B Aene Hebei MOCTAaHOBWI, YTO Ha
CTOPOHE, BO3PAXKAIOIIEH TPOTHB NPHUBEICHUS B HCIOJHEHHE apOMTPaKHOTO
pemieHus, JEeXHUT OpeMs IOoKa3bIlBaHUS TOTO, YTO XomaraiicTBo bona fide Owviio
BO30yXJaeHO B IIeKMHCKOM cyae M UYTO CYHMIECTBYIOT HPHUYMHBI, HAa OCHOBAaHUU
KOTOpbIX [IeKMHCKHI Cyq MOXET pa3yMHO OTMEHHTh apOHTpakHOE pEIIeHHeE.
Bmecte ¢ Tem cTOpoOHE, BO3paxkarollell MPOTHUB IPHBEACHUS B HCIIOIHEHHE, HE
noTpeboBaIoOCh IOKa3blBaTh, 4YTO OHAa MMEET XOpOIIMEe IIAHCHI Ha ycIex
pazbuparensctBa B Ilekmne. Mcxons u3 OOCTOATENBCTB J€na, CyA OTIOXKHI
MPOM3BOACTBO A0  TOJY4YEHHS  PE3ylbTaTOB  PacCMOTPEHHMs  XOAaTalcTBa,
BOo30yxaeHHoro B IleknHCKOM Cyne, Ha TOM OCHOBaHHHM, 4YTO HMEETCH
CBHICTENBCTBO prima facie, yKa3blBalOllee Ha OMNPEJCICHHYIO BEpPOATHOCTH
YCHEIIHOTO pacCMOTpPEHHs XonaTaiictBa o0 ormeHe®>. B pmeme Powerex Corp v.
Alcan Inc. BepxoBuwli cyn bpuranckoir KomymMOWM OTIOXKWMI HCHOIHUTEIBHOE
MPOM3BOACTBO HAa TOM OCHOBAHMHM, YTO, B YAaCTHOCTH, MCK Kopmopamuu Alcan o6
OTMEHE apOWTPaXHOTO peIIeHus, BO30yXAeHHBIH B cyne mTara OperoH, He ObLI
HEe0OOCHOBAHHBIM M OBII CBSA3aH "CO CIIOPHBIM JIE€JIOM, KOTOpOE€ HEOOs3aTebHO OBLIO
061 mpowmrpaHo"°¢. B gmeme /PCO Bwicokuii cym mnpaBocyauss AHIIHHA OTIIOXKHI
UCIOJIHHUTEIBHOE IPOM3BOACTBO HAa TOM OCHOBaHHH, YTO XOJaTalicTBO 00 OTMEHe
uMeno "peanpHBle maHCH Ha ycmex"¢7. B nmenme Toyo Engineering BepXoBHBIH cyn
mrara BukTopus cden, 9To "HENb3s ¢ YBEPEHHOCTBHIO YTBEP)KIaTh, YTO XOJATalCTBO
00 ocmapuBaHUM pEIIEHUS SBIAETCA OecclopHBIM" U, yKa3aB Ha OXHIAeMbIH

6

s}

Soleh Boneh International Ltd v. Government of the Republic of Uganda and National Housing

Corporation, Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd's Rep 208.

Cwm. takxe Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale

d’Investissements, Court of First Instance, Belgium, 25 January 1996; Hallen v. Angledal,

Supreme Court of New South Wales, Australia, 10 June 1999, 50055 of 1999; Dowans Holding

S.A. v. Tanzania Electric Supply Co. Ltd., High Court of Justice, England and Wales, 27 July

2011, [2011] EWHC 1957 (Comm); Oberlandesgericht [OLG] Celle, Germany, 20 November

2003, 8 Sch 02/03.

64 Rena Rico, Searching for Standards: Suspension of Enforcement Proceedings under Article VI of
the New York Convention, 1 ASIAN INT’L. ARB. JOURNAL 69 (2005), at 74.

65 Hebei Import & Export Corp v. Polytek Engineering Co Ltd., High Court in the Supreme Court
of Hong Kong, Hong Kong, 1 November 1996, [1996] 3 HKC 725.

66 Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 10 July 2003, 2003
BCSC 1096.

67 IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]

EWHC 726 (Comm).
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KOPOTKHII CpPOK TMpOLEAypbl OTMEHBI, MOCTAHOBHJ OTIOXHUTh HCIOJHUTEIBHOE
MIPOM3BOJCTBOOS.

41. PykoBOACTBYACH AHAJOTHMYHBIM IOJXOAOM, PSI CYIOB OTKAa3alUCh OTJIOXKHTH
HCIIONIHUTENFHOE TPOU3BOACTBO. Hampumep, B gene [Inter-Arab Investment
Guarantee Corporation v. Banque Arabe et Internationale d’investissements cyn
NepBOH WHCTAaHOMM bproccens oTkaszancs OTIOXKHUTH INPOM3BOJACTBO Ha TOM
OCHOBAaHMH, 4YTO CTOPOHA, BO3pa)kalollas MPOTHUB IPUBEACHUS apOUTPaKHOTO
pelmieHnss B HCIIOJIHEHWE, HE JO0Ka3ajla HajIudus "pasyMHOH BO3MOXKHOCTH
OoTMeHHI"¢®. AHamormyHBEIM oOpa3zoMm, BepxoBubeiii cyn Homoro IOxnHoro VYoamsca
OTKa3ajJcsi OTJIOKHTh HCIIOJHUTENbHOE IPOU3BOACTBO HA TOM OCHOBAHHMH, 4YTO
CTOpOHA, BO3pa)karollas IPOTUB MPHUBEICHUS B HCIOJIHEHHE, HE IpeACTaBUIA
"ONpeaeNeHHBIX J10Ka3aTeNbCTB, CBHACTEIBCTBYIONUX O TOM, YTO pedb HAET O Jeie
prima facie i o pasymHO crmopHoMm nene"’0. B Tepmanuu BwicOkuil 3eMenbHBIN
cyn (Oberlandesgericht) paiiona llemne oTkazancs OTIOXKHUTH pa30UpPATENHCTBO,
MOCKOJbKY, IO €ro MHEHHIO, y CTOpPOHBI, BO3PaXalOUIeHl MPOTHB MPHUBEICHUSI
apONTPaXHOTO pPEIICHHUS B HCIIOJHEHHE, He OblIO "NMpeBanaupyomero mHrepeca', a
"maHcel Ha ycmex" xojaraiicTBa 00 oOTMeHe apOWTPaXHOTO pEIICHHWS OBUIH
"moxHOCTRIO HeompeneneHHbIMHU"’!. B Anrmmm Bwicokuii cym oTkazaics OTIOXHTH
pazbuparensctBo mno neny Far Eastern Shipping Ha TOM OCHOBAaHHMH, 4TO
"IMPOU3BOJCTBO, HAa KOTOPOE TMOJIAralOTCS OTBETYMKH i OOOCHOBAaHUS CBOETO
xonataiictBa 00 OTCpoYke, B JydYIIEM CiIy4ae HMEET JIMIIb OTAAJICHHBIE |
HEOTIpe/IeICHHbIE IAHCHl Ha MOJy4eHHEe BO3MemeHus" 72.

42. VIHBIM TOIXOIOM pPYKOBOACTBOBAJIHCh HEKOTOPBIE CYIbl, KOTOpPHIE BBIHOCHIN
pemeHnss 00 OTCpouYKe, KOTJa OINpelelieHHEe IIaHCOB Ha YCIeX XojaraicTtBa o0
OTMEHE 3aTparuBaji0 BOIPOCH BHYTPEHHETO IIpaBa CTpPaHbl, B KOTOPOH 3TO
X0JaTalicTBO HaxoAwJioch Ha paccmorpenun. B nene Construction Pioneers
OxpyxHo#t cyn Oxpyra Konym6us B CoenmHenHbIx lllTaTax mpumen K BEIBOXY, YTO
OTCpoOYKa corjnacHo crarbe VI sBiseTcs Hamiexalle, MOCKOJbKY "I NPUHATUSA
pelIeHnss B JaHHBIH MOMEHT CyAy NOTpeOyeTcsi yperylupoBaThb CIIOXKHBIH acHeKT
3aKOHOJATeNbCTBA [ aHbl, KOTOpHIM Oojee HapIekamuM o0pa3oM MOXET OBITh
yperyiaupoBaH raickum cyaoMm". Cyn cdeis, yTto "B cllyyae Hajau4usi OKOHYATEIbHOIO
pemenns: I'aHCcKoro cyna o0 oTMeHe apOWTpakHBIX pelleHuil oH "He ObuT OBl TOTOB
CUNTATh YMECTHBIM HTHOPHUPOBAaTh [3TO]| pemeHue""’3. DTo MHEHHE OCHOBaHO Ha

6

6

7
7
7

7

8 Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20
December 2000, 7565 of 2000.

9 Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale
d’Investissements, Court of First Instance, Belgium, 25 January 1996. 3to pemenue 65110
MoAAepKaHO ATMEIUISIIUOHHBIM cyaoM bproccens: cm. Inter-Arab Investment Guarantee
Corporation v. Banque Arabe et Internationale d’Investissements, Court of Appeal of Brussels,
Belgium, 24 January 1997, XXII Y.B. COM. ARB. 643 (1997).

0 Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, 50055 of 1999.

Oberlandesgericht [OLG] Celle, Germany, 20 November 2003, 8 Sch 02/03, at 554.

2 Far Eastern Shipping Co. V. AKP Sovcomflot, High Court of Justice, Queen’s Bench Division
(Commercial Court), England and Wales, 14 November 1994, XXI Y.B. COM. ARB. 699 (1996),
at 706.

3 CPConstruction Pioneers Baugesellschaft Anstalt v. The Government of the Republic Ghana,
Ministry of Roads and Transport, District Court, District of Columbia, United States of America,
12 August 2008, 1:04-01564(LFO); Spier v. Calzaturificio Tecnica S.p.A, District Court,
Southern District of New York, United States of America, 29 June 1987, 663 F. Supp. 871;
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TOM MpPEJICTaBICHHH, COMIACHO KOTOPOMY BHYTPEHHHME CyIbl  paclojiaraior
"IyqIINMU  BO3MOXXHOCTSMH'" JJIsl yperylUpOBaHUS BHYTPEHHUX IOPHINYECKUX
BOIPOCOB74. AHanoruuHbIM 06pasom, OkpyxHoii cyn FOxuoro okpyra Heio-Fopka
B Coemmnennsix Ilrarax 3asBmi, uro "orpaHWdyeHHas cdepa IepecMoTpa,
JomycTuMas cornmacHo KoHBEHIMH, crmocoOCTBYeT yBaKHTEIBHOMY OTHOLICHHIO K
pa30buparenbCTBY B CTpaHE BBEIHECEHHS apOMTPa)XXHOTO PEIICHUS MCXOAS M3 TOTO, 4TO
WHOCTPAaHHBIA  Cy[, XOpOIIO OCBEIOMJIEHHBIH O TOHKOCTAX COOCTBEHHOTO
3aKOHOJATENbCTBA, JIydlle TMOAXOAWT M ONpEAENeHHUs  JAeHCTBUTEIBHOCTH
apOuTpaxHoro pemenus"’>.

43. HexoTopble S3KCIEpPTHl IOJAralT, 4YTO COOTBETCTBYIOLIEH HOPMOH  JIs
OTpPEIENIEHUs] TOTO, CIEAYEeT JH OTKJIAAbIBATh HCIIOJHHTEIHHOE MPOU3BOACTBO B
COOTBETCTBHU cO cTaTrbed VI, nomkHa OBITH HE MPOCTO BO3MOXKHOCTH WIH Jake
BEPOATHOCTh  TNPOTHBOPECUYMBBIX  pEHICHHH, a  CKOpee  ypaBHOBEIINBAaHUE
MOTEHIMATBHOTO Bpeia UIs CTOPOH’S. DTH 3KCIEPTHl CUMUTAIOT, 4YTO B KoHBeHIMH He
TOBOPDHUTCS O TOM, 4TO JeiicTBue cTaTbu VI 3aBHCHUT OT IIAHCOB Ha YycIex
xonaTtaiicTBa 00 oTMEHEe apOMTPakKHOTO PEIIeHHUs W 4To ¢ ydeToMm nenn KoHBeHnuw,
3aKIfovaroIencs B OOJETYCHMM ¥ YCKOPEHWH TIPU3HAHUS W TPUBEACHHUA B
WCIOJHEHHE WHOCTPAHHBIX apOUTPaXXHBIX PELICHWH, NPUBOAAIIMKA B HCIIOIHEHUE
Cyl MOXET 10 COOCTBEHHOMY YCMOTPEHHIO JHOO MPHUBOAWTH B HCIIOJHEHUE
apOuTpaxxHO€ peleHne, TM00 NPHOCTAHABINBATh TAKOE HCIIOJIHEHHE.

44. DTOT NOAXOJ OTpPa)XeH B psie pPELICHH, B paMKaX KOTOPBIX CYy/Abl MbITAIUCH
YpaBHOBECHTh (DAKTOPBI B MOJACPKKY OTCPOUYKM M OCHOBHYIO 1eib KOHBEHIIHH,
3aKJIIOYAIONIYIOCS B OOJEerdeHMM ¥ YCKOPCHHM TPUBEACHHS B  HCIOJHEHHE
WHOCTPAaHHBIX  apOuTpaxkHeix pemeHuii. I[lo wmHenunio ®DexepanabHOro cyaa
ABcTpanuu, cBOOOAY YCMOTpEHHs CIEAyeT COu3MepsiTh ¢ obsi3anHocThio Cyna
VIACNATh [OJDKHOE BHHMaHWEe UesiM 3akoHa W "AyXy ©  IpeJHa3HauCHUIo
[KonBenuuu]"77. AmnamormuHbIM oOpasoM, cyael B Coemmaennsix IlltaTax
MPUICPIKUBAIOTCS MHEHHUS O TOM, YTO CY[Abl JOJKHBI OCYIIECTBISTH CBOIO CBOOOAY
YCMOTPEHHsSI MPH ONPEJCIICHUH TOTO, CIEAYET JIH OTIOXKHUTh WM MPHOCTAHOBUTH
MOJATBEPXK/JCHHE apOUTPAKHOTO pelIeHUs, "OyTeM HaxXOXIEHHUS MPaBUIBHOTO
COOTHOIIEHHUS] Mexay crparerueii KOHBEHIHMHM B TMOJIB3Yy IMOATBEPXKICHUS TaKOTO
apOUTPaXHOTO  PEIICHHS] W OPUHLIMIOM B3aUMHOTO TMPU3HAHUS  PEIICHUH,

Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 30 June 2004, 2004
BCSC 876.

74 Consorcio Rive, S.A. de C.V. v. Briggs of Cancun, Inc., David Briggs Enterprises, Inc., District
Court, Eastern District of Louisiana, United States of America, 26 January 2000, 99-2205, XXV
Y.B. CoM. ARB. 1115 (2000). Cwm. Takxe /PCO v. Nigeria (NNPC), High Court of Justice,
England and Wales, 27 April 2005, [2005] EWHC 726 (Comm).

75 Sarhank Group v. Oracle Corporation, District Court, Southern District of New York, United
States of America, 9 October 2002, XXVIII Y.B. COM. ARB. 1043 (2003).

76 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION (2009), at 2876; Christoph
Liebscher, Article VI, in NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS — COMMENTARY 438, at 443 (R. Wolff ed., 2012); W. Michael
Tupman, Staying Enforcement of Arbitral Awards under the New York Convention, 3 ARB. INT’L.
209 (1987), at 222 and 225.

77 ESCO Corp v. Bradken Resources Pty Ltd., Federal Court, Australia, 9 August 2011, [2011] FCA
905.
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3akpemieHHbIM B KoHBeHIMH"78, M 49TO OKpYXHBIE CyAbl NPH BBIHECEHHWH CBOETO
pelmeHns  JOJDKHBI ~ CTPOTO  YYMTHIBaTH  OCHOBHYIO  menb  KoHBeHOmH,
3aKIIOYAIOMyIOCST B OONErdeHMHM TIPU3HAHWSA W NPUBENCHUS B  HCIIOJHEHHE
apbutpaxHbix pemeHuit’?. B mene AB Gotaverken v. General National Maritime
Transport Co. BepxoBHbli cyn IlIBenuu oTkazajicsi OTIOXKUTH HCIOJTHUTEIBHOE
MPOU3BOACTBO B OXHMIAaHMM HTOTOB cyaeOHOro pasbuparensctBa Bo Ppannuwm,
"yupTeiBas o00myl0 1edh Hpro-MOpKeKol KOHBeHIMH [...], 3aKIIOYAIONIYIOCH B
o0JerdyeHNH TPUBENCHUS B HCIOJTHEHWE HWHOCTPAHHBIX apOUTPAKHBIX permeHniiso.
IMpencenarens OxpyXHOTO cyna AmcTepaama BBIHEC aHAJIOTHYHOE
nocTaHOBIeHHES!.

45. DTOT mNOAXOJ NPOCIEKUBAECTCS B psAE€ peElIeHUH, B paMKax KOTOPBIX
MpUMEHSeTCs] KOMIUIEKCHBIN MOAX0J, HallpUMep B pemeHuu mno ey Europcar Italia
SpA v. Maeillano Tours Inc (u B mocnenyromux pemennsx B CoennHeHHbIX llITaTax,
IIPU NPUHATHH KOTOPBIX YYHUTHIBAJIUCH T XK€ (PakTopbI)®2, KOTOpPOE MOXKET CIYKHUTh
IS CyIOB TIPUMEpPOM HAaXOXKICHHUS MPaBUIBHOTO COOTHOIICHHS Pa3THIHBIX
(aKTOpOB IPHU yCTAaHOBICHHWH TOTO, YTO B Ooybplneil Mepe oOecredynBaeT COXpaHEHHUE
W 3alIUTY TpaB CTOPOH — OTCPOYKA WIIM NMPUBEICHUE B HCIIOTHEHHE.

C. PeuieHue 0 npeacTaBJIeHUU HaJleKalero odecrne4eHus

46. Cyn, KOTOpPBI OTKJIAABIBAET HCIIOJHUTENHHOE TIPOM3BOJICTBO  COIIACHO
cratbe VI KonBeHmmm "moxeT Takke [...] 00s3aTh APYryl0 CTOPOHY MpPEACTaBUTH
Hajuiexxamee obOecmedeHne". KoHBEHIMS HE CONEPKHUT IMOAPOOHBIX pa3bsACHEHUU
OTHOCUTEJIBHO TIOpSiAKAa TNPUMEHEHHS JTOr0 IOJOXKEHHS W BMECTO 3TOTO
MPENOCTAaBIsIET CyJaM LIMPOKYI0 CBOOONY YCMOTPEHHS NPU ONpPEICICHHH MOMEHTa
nctpeOoBaHMsA 00eCIICUeHUS U CyMMBI U (POPMBI TAKOTO 00ECTICUCHUS.

47. DrTo mnoJOXEHUE HpecienyeT TpU Ledad. Bo-nepBrlX, OHO NPU3BAHO HE
JIOTYCTHTh PACIBUICHUS W COKPBITHS aKTHBOB /O 3aBEPIICHUS MPOLEAYPHl OTMEHBI
apONTPaXHOTO pEIIEHUS B CTpaHe, B KOTOPOH OHO OBUIO BBIHECEHO, M TaKUM
oOpazoMm, TapaHTHpPOBaTh, UYTO OTO AapOUTPaXHOE PEHICHHE MOXXHO YCIEHIHO
IMPUBECTH B HCIIOJHEHHWE B CIydae OTKa3a B YAOBJICTBOPEHHHM HCKa 00 oTMmeHe$3.

78

79

Jorf Lasfar Energy Company, S.C.A. v. AMCI Export Corporation, District Court, Western
District of Pennsylvania, United States of America, 22 December 2005, 05-0423; Alto Mar
Girassol v. Lumbermens Mutual Casualty Company, District Court, Northern District of Illinois
Eastern Division, United States of America, 12 April 2005, 04 C 773.

Europcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals, Second Circuit, United States of
America, 2 September 1998, 97-7224.

80 4B Gotaverken v. General National Maritime Transport Company (GMTC), Libya and others,

8

82

83

Supreme Court, Sweden, 13 August 1979, VI Y.B. COM. ARB. 237 (1981).

Southern Pacific Properties v. Arab Republic of Egypt, President of the District Court of
Amsterdam, Netherlands, 12 July 1984, X Y.B. COM. ARB. 487 (1985).

Cm. e.g., China National Chartering Corp. et al. v. Pactrans Air & Sea Inc, District Court,
Southern District of New York, United States of America, 13 November 2009, 06 Civ. 13107
(LAK); DRC Inc. v. Republic of Honduras, District Court, District of Columbia, United States of
America, 28 March 2011, 10-0003 (PLF); Alto Mar Girassol v. Lumbermens Mutual Casualty
Company, District Court, Northern District of Illinois Eastern Division, United States of
America, 12 April 2005, 04 C 773.

Cwm. Soleh Boneh International Ltd v. Government of the Republic of Uganda and National
Housing Corporation, Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd's
Rep 208; Alto Mar Girassol v. Lumbermens Mutual Casualty Company, District Court, Northern
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Bo-BTOpBIX, OHO TOOYXJIaeT CTOPOHY, BO3PAXKAIOMIYI0 TPOTHB MPHUBEICHUS B
UCIOJHEHHE K TOMY, 4TOOBI KaK MOXHO OBICTpee mojaTh XojxaTaiicTBO 00 oTMeHe
WIA TPUOCTAHOBICHWN WCIHOJIHEHHWS apOWTPa)XHOTO pEIIeHUsI®* M TeM caMbIM
n30exarp 3amepxkexs>. B-TpeTbux, OHO JaeT CTOpOHE, AOOMBAIOIMIEHCS HMCIIOJHEHUS
apONTPaXXHOTO pEIIeHHs, HaAJeXKallie TapaHTHH CBOCBPEMEHHOTO IOJIyYeHUS
IUTaTeXa Mocie yperyaupoBaHus crnopasc.

a. Bzaumocesnszvb medxcdy omcpoukoit u obecneuenuem

48. Hecmorpst Ha cBOOOAY YCMOTPEHHS CYJOB B OTHOUICHHH OTCPOYKH
HCHOJHUTENBHOTO IPOU3BOJCTBA M BBHIHECEHHUS IOCTAHOBJICHHS O MPEICTABICHUU
obecrieueHusi, OONBIIUHCTBO CYJOB PAcCMaTpPUBAIOT BOMPOC O TOM, 4YTOOBI 00s3aTh
CTOPOHY, BO3PaXAIOIIYI0 MNPOTHB NPHUBEJICHHS B HCIOJHEHHE apOUTPaKHOTO
pelieHus, MPEACTaBUTh OOecrneuYeHne, B CUTyallMd, KOTJa OHHM PEHIaloT BOIpPOC 00
OTCPOYKE HCIOJHUTEIBHOTO MPOU3BOACTBA. B  pe3yiabrare OTCpOYKAa HHOT/A
CUMTAETCS  IMPEJBAPUTEIbHBIM  YCIIOBUEM  BBIHECEHHS  MOCTAHOBIECHUS O
mpeAcTaBIeHNN obecriedyeHns 87,

49. B cootBeTcTBHH cO crtarbeil VI 00s3aTh mpeacTtaBuTh oOecIeueHHe MOYKHO
TOJIBKO CTOPOHY, BO3Pa)KaloOU[yl0 NMPOTHUB NMPHUBEACHUS B HCIOJHEHHE apOUTPa)xHOTO
pemenns. Kak coo0Omaercs, mpu pacCMOTPEHHHM OJHOTO Jiela CyA ITOCTaHOBHII
c4uTaTh "0OOCHOBaHHBIM TO, YTO HCTIBI MPEJICTABIAIOT obecredeHue [...] B ciaydae
MpeIBapUTEIBLHOTO TpUBEIACHUS B ucnoiaHeHHue"$8. CrycTs HECKONBKO JIET ApYroi
Cyl B TOH ’X€ TpaBOBOW cucTeMe cden, 4To KOHBEHIHS HE IpeaycMaTpuBacT
OCHOBAaHMH I TOTO, YTOOBI OOS3BIBaTH CTOPOHY, NOOMBAIOLIYIOCS TNPUBEACHHS B
HCIIOTHEHHE apOWUTPaXHOTO pelIeHHs, IpenctaBniarh obecmedeHned®. B 1993 rogy
cyn B I'epmanum cuen, uto cormacHo crathe VI KoHBeHIMHM cyn BmpaBe 00s3aTh
MPEJICTaBUTh Hajajexalmiee O0O0ECHeueHNne TOIbKO CTOPOHY, BO3PaXKAIOMIyl0 HPOTHUB
IpUBEIEHUS B HCIOJHEHHWE, a HE CTOPOHY, [JOOMBAIOUIYIOCS TPUBEACHHUA B
ncnonHerne®®. C Tex 1mOp, Kak IPEACTaBISAETCS, CyAbl IOCIEAO0BATEIBHO

District of Illinois Eastern Division, United States of America, 12 April 2005, 04 C 773. Cwm.
Takke GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION (2009), at 2877.

84 Continental Transfert Technique Ltd v. Federal Government of Nigeria, High Court, England
and Wales, 30 March 2010, [2010] EWHC 780 (Comm); Soleh Boneh International Ltd v.
Government of the Republic of Uganda and National Housing Corporation, Court of Appeal,
England and Wales, 12 March 1993, [1993] 2 Lloyd's Rep 208.

85 Europcar Italia S.p.A. v. Alba Tours International Inc., Court of Justice of Ontario, Canada, 21
January 1997, CLOUT Case 366, XXVI Y.B. COM. ARB. 311 (2001).

86 Jorf Lasfar Energy Company, S.C.A. v. AMCI Export Corporation, District Court, Western
District of Pennsylvania, United States of America, 22 December 2005, 05-0423.

87 Gater Assets Ltd v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October
2007, [2007] EWCA Civ 988; Yukos Oil Co v. Dardana Ltd., Court of Appeal, England and
Wales, 18 April 2002, [2002] EWCA Civ 543.

88 Henri Lievremont and v. Adolphe Cominassi, Maatschappij voor Industriele Research en
Ontwikkeling B.V., President of Rechtbank, Court of First Instance of Zutphen, Netherlands, 9
December 1981, VII Y.B. COM. ARB. 399 (1982).

89 Southern Pacific Properties v. Arab Republic of Egypt, President of the District Court of

Amsterdam, Netherlands, 12 July 1984, X Y.B. COM. ARB. 487 (1985).

Oberlandesgericht [OLG] Frankfurt, Germany, 10 November 1993, 27 W 57/93. Cm. Takxe

Powerex Corp., formerly British Columbia Power Exchange Corporation v. Alcan Inc., formerly

Alcan Aluminum Ltd., Court of Appeal of British Columbia, Canada, 4 October 2004, 2004

BCCA 504.

9

V.14-00199 19



A/CN.9/814/Add.3

20

OTKa3bIBAJIIUCh OOS3BIBATH CTOPOHY, MOOMBAIOIIYIOCS HPUBEACHUS B MCIIOJHEHHE,
NPEACTaBIATE OOECIeYeHHe B KAuyeCTBE YCIOBHS IPUBEICHHS B HCIOJIHEHHUE
apOuTpaxxHOTO pemeHus®!.

50. Tot daxTt, 9To cyasl JloroBapuBaroImnuxcs roCyJapcTB paccCMaTPHBAIOT BOIPOC
O TOM, BBIHOCUTH JIM IIOCTAHOBIIEHHE O INPEACTABICHHH OOECIEUYECHHS, TONBKO IIPHU
pemeHnn Bompoca 00 OTCpOYKe, HE O3HayaeT, YTO I3TH CyIAbl JOJDKHBI BCErna
00s3pIBaTh ~ CTOPOHY, BO3PAXKAIOMIYI0 TPOTHB IPHUBEACHUS B  HCIIOJHEHUE,
MpEeJICTaBIATh HAJUIekKaliee obOecledeHne B cilydae NPHUHATHS pemeHus o0
OTCpOUKE.

51. Ha mnpaxkTHke cyabl 4YacTO BBIHOCAT IIOCTAHOBJIGHHE O MPEACTaBICHUU
obecrieyeHnsl NPU NPUHATHU pelleHHs o0 orcpouxe. Kak 3asBui AneiussuOHHBIH
cyn AHDIMHU, oOeclieueHHe — 3TO L[eHa, KOTOPYIO CIIEAyeT 3aIUIaTHTh 32 OTCPOUKY, U
OHO CIYXHT JUId 3allUTBl HHTEPECOB CTOPOH, IOOMBAIONIMXCS NPUBEACHUS B
HCIIOTHEHHE apOUTPaXHOTO PeIIeHH 2.

52. B gene IPCO Bwicokuii cyn AHrmmm cden, 9To cornacHo cratbe 103(5) 3akoHa
00 apbutpaxe 1996 rona (BBomsmeit B meticteue ctathio VI KonBeHnum), oH BIpase
OTKJAABIBATh TPHHATHE pEIICHHS O TPHUBEACHHH B WCIOJTHEHHE apOUTPakKHOTO
pemieHus mpu ycioBuHM mpexactaBieHus obecmeueHus?3. B CoenmnenHbix IlltaTax
CyOBl TaKXke TpeOyloT OT CTOpPOHBI, BO3paXkarolledl NPOTHB TIPHUBEICHHUS B
HCIIOIHEHHUE, WPEACTAaBIATh HaJjexkamee oOecledeHne B KadecTBE YCIOBHUS
NpUHATHSA pemeHns 00 otcpouke®t. B neme Nedagro Oxpyxnoit cyn HOxHOTO
OoKpyra HLm—ﬁopKa B  Coemmuennpix Illtarax  oTka3zancs  moTpeOoOBaTh
MpeACTaBICHUS 00CCIedYeHNs] Ha TOM OCHOBAHHH, YTO OTBETYHK YK€ IPEICTaBILI
"Hannexkamee oOecredeHHe" TOCPENCTBOM NPHIOKEHHAS HUMYIIECTBA B pasMepe
npuunrtatomeiics cymme®S. B Hunepmammax mnpencemarens OKpyKHOTO cyna
AMcTepaama OTKa3ajl B YOOBJICTBOPEHHH HPOCHOBI 00 OTCpOYKEe Ha TOM OCHOBaHWU,
9TO OTBETYHK "HE MPOAEMOHCTPUPOBAN HHUKAKOH TOTOBHOCTH TMPEACTABUTH
HaJuiexamee obdecrieuenme' 0.

9

92

93

94

95

96

Cwm., nanpumep, Gater Assets Ltd v. Nak Naftogaz Ukrainiy, Court of Appeal, England and
Wales, 17 October 2007, [2007] EWCA Civ 988; Yukos Oil Co v. Dardana Ltd., Court of Appeal,
England and Wales, 18 April 2002, [2002] EWCA Civ 543.

Yukos Oil Co v. Dardana Ltd, Court of Appeal, England and Wales, 18 April 2002, [2002]
EWCA Civ 543.

IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]
EWHC 726 (Comm).

Cwm., nanpumep, Alto Mar Girassol v. Lumbermens Mutual Casualty Company, District Court,
Northern District of Illinois, Eastern Division, United States of America, 12 April 2005, 04 C
773; Nedagro B.V. v. Zao Konversbak, District Court, Southern District of New York, United
States of America, 21 January 2003, 02 Civ. 3946 (HB); Skandia America Reinsurance
Corporation v. Caja Nacional de Ahorro y Seguros, District Court, Southern District of New
York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW), XXIII Y.B. COM. ARB. 956
(1998); Consorcio Rive, S.A. de C.V., Briggs of Cancun, Inc., David Briggs Enterprises, Inc.,
District Court, Eastern District of Louisiana, United States of America, 26 January 2000, 99-
2205, XXV Y.B. CoM. ARB. 1115 (2000).

Nedagro B.V. v. Zao Konversbak, District Court, Southern District of New York, United States of
America, 21 January 2003, 02 Civ. 3946 (HB).

Southern Pacific Properties v. Arab Republic of Egypt, President of the District Court of
Amsterdam, Netherlands, 12 July 1984, X Y.B. COM. ARB. 487 (1985).
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53. B Tex ciyuasx, KOTAa CyAbl MNPHU3HABaldH, YTO BBIHECEHHE pEUICHHUS 00
OTCPOYKE 3aBHUCHT OT IPEACTaBICHUS obecrnedeHus®’, OHU CUUTANIHM, YTO €CIHU
CTOpOHA, BO3pa)kaloliass MPOTHUB TPUBEACHHUS B HCIOJHEHHE apOMTPakKHOTO
pelieHns, HE NpeACTaBWIa MNPEJNUCAaHHOIO OO0ECHeYeHUs B TEYCHHE CPOKa,
YKa3aHHOTO CYIOM, TO OJTOT CyA BIIpaBeé IIOCTAHOBHUTh O Hadajle MPOLEAYPHI
npuBeneHus B wucrnonrHeHme?®. Kak 3asBun OkpyxHo#t cym IOxHOrO oOKpyra
Heio-Mopka B Coennnennbix IllTatax B cBA3M ¢ aenoM Spier: "Eciu cTOpOHA Takas,
HampuMep [OTBETYHMK], HE TpeAcTaBiseT obecledeHne, TO TOTAA, BEPOSTHO,
HaJUIeXKaIUM CPEICTBOM MPAaBOBOM 3amuTHl OyIeT OTKa3 B YHOOBICTBOPEHUH €€
XomaraiicTBa 00 oTcpouke pemeHms" 9.

54. Cynpt B AsBcrpanuun u Kanajge Takke BBIHOCHUJIIM IIOCTAHOBJEHHUS O
NMpEJICTaBICHUN oOOecrnedeHus TpPH  PacCMOTPEHMHM BOmpoca 00  OTCpouke
HCIIOIHATENBFHOTO mpou3BoAcTBal®0. B neme Toyo BepxoBHbII cyn Buxropun
MIOCTAaHOBMJI, 4YTO OTCcpouyka "OymeT 3aBUCETh OT COOJIONEHUS [CTOPOHOM,
BO3paXkalolme MNPOTHB MPHUBEACHUS B HCIOJHEHHE apOMTPaKHOTO pEIICHUS
o0s3aTenbCTBa], COMIACHO KOTOPOMY OHAa €O BCEH TINATENBbHOCTBIO  OyneT
n00nBaThCSl yAOBJIETBOPEHHWsS CBOero xopmaraictea B CuHramype, a TakXe OT
BBITMIOJTHEHNS YCIOBHS IPEACTABICHHUS €10 HaaJeXamero oOecledeHus B pasMepe
HEBBIIJIAYEHHOW CyMMBI, YKa3aHHON B apOMTPaKHOM pPEIICHUH, BKIIOYas MPOICHTHI
Ha JaTy OTCPOYKM pPACCMOTPEHHMS XOAATalHCTBA O MPHUBEIECHUH B HCIIOJIHEHUE
apbutpaxHoro pemenus'" 101,

55. Takodl monxoJ HAXOOUT OIPEHCNICHHYI0 IONAEPKKY B IOATOTOBUTEIBHBIX
Marepuajax, B KOTOPBIX OTMEYaeTCs, YTO OTCPOYKAa MOXET OBITh HpemocTaBicHa
"TOJBKO Ha YCIIOBUH IPEICTABICHUS CTOPOHOM, BO3paXkalolleil NMPOTHB NPHBEICHHS
B HCIIONIHEHHE apOUTPaXHOTO peIHIeHHs, Haauexamero obecrmedeHus"!02. D10
MHEHHE Pa3felsIoT HEeKOTOPbIe SKCIEePTHI, KOTOPBIE CYUTAIOT, YTO A OOecredeHus
coOyroeHUss TpaB  CTOPOHBI, JOOWBAaIOIIEiiCs NpPUBEAEHUS B  HCIOJIHEHHUE
apOUTPAXXHOTO pEIICHUs, pelieHne 00 OTCpOodYKe Bcerga NOJDKHO OBITh 00yCIOBIEHO
IpeICTaBICHUEM O00ecleueH!sl CTOPOHOW, BO3pa)kaolled NPOTHB NPUBEACHUS B
UCIIOTHEHHE apOUTpaXHOTO pemeHws 03,

97 Consorcio Rive, S.A. de C.V. v. Briggs of Cancun, Inc., David Briggs Enterprises, Inc., District
Court, Eastern District of Louisiana, United States of America, 26 January 2000, 99-2205, XXV
Y.B. CoM. ARB. 1115 (2000).

98 Ingaseosas International Co. v. Aconcagua Investing Ltd., Court of Appeals, Eleventh Circuit,
United States of America, 5 July 2012, 11-10914; Skandia America Reinsurance Corporation v.
Caja Nacional de Ahorro y Seguros, District Court, Southern District of New York, United
States of America, 21 May 1997, 96 Civ. 2301 (KMW), XXIII Y.B. COM. ARB. 956 (1998).

99 [. Martin Spier v. Calzaturifico Tecnica S.p.A., District Court, Southern District of New York,
United States of America, 12 September 1988, 1988 WL 96839.

100 Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20

December 2000, 7565 of 2000. Cwm. takxe Powerex Corp. v. Alcan Inc., Supreme Court of

British Columbia, Canada, 30 June 2004, 2004 BCSC 876.

Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20

December 2000, 7565 of 2000.

102 Travaux préparatoires, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/ CONF.26/ SR.17, at 4.

103 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION (2009), at 2877; W. Michael
Tupman, Staying Enforcement of Arbitral Awards under the New York Convention, 3 ARB. INT’L.
209 (1987), at 223.
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56. Tem He MeHee ¢ y4eTOM pa3peIIUTeNbHON (opMynupoBku ctaThu VI, xoTtopas
mpexycMaTpuBaeT, dYTO CyAbl MOTYT B paMKaxXx CBO€H CBOOOIBI YCMOTpEHUS
IPUHMMATh pEIIEHHEe O TOM, BBIHOCHUTH JHU TOCTAHOBJIEHHE O NPEICTaBICHUU
obecrieueHns, psAg CyaoB, O UYEM TOBOPUTCS HIDKE, NPUHUMalHM pelleHue oo
OTCPOYKE HCHOJHUTEIBHOTO TIPOM3BOJCTBA 0€3 BBIHECEHHS IIOCTAHOBICHHS O
IIpEeJCTaBICHUH 0OecredeHusI.

b. @akmopoi, yuumuvieaemole cyoamu npuU RPUHAMUU PEUMEHUA O MOM,
cedyem Jiu 6bIHOCUMb NOCHAHOBIEHUE 0 RPeOCMaAsIeHUU
"Haonesxcawmezo obecneuenusn’

57. Ilpu NpUHATHU pPEUICHHS O TOM, CIEXyeT JH 005A3aTh CTOPOHY, BO3PAXKAIOIILYIO
IPOTHUB MPHUBEJIEHUS B HCIOJHEHHE apOUTPa)XHOTO pPEIIEHHUs, NpPEACTaBUTh
obecriedeHne, Cyasl OOBIYHO paccMaTpUBAIOT pas3iIddHblE (AKTOPHI, BKIIOYAs
BEPOATHOCTh YAOBJIETBOPEHHS XojaTaiictBa 00 OTMEHE WM IPHOCTAHOBICHUU
UCHOJHEHHUS apOUTPAaKHOTO pELICHHs, BEPOATHOCTh TOTO, YTO AKTHUBHI BCE €IIe
OyAyT B HaJW4YWU B Cllydyae OTCPOYKH IPUBEJCHHS B HCIIOJHEHHE, 1 OTHOCUTEIILHBIE
poOJIeMBl, CO3JaBaeMbIe /ISl CTOPOH TaKUM MOCTaHOBICHHEM.

58. AHDIMiIiCKME cyIbl NPUHUMAIOT BO BHUMAHHME BEPOSTHOCTb TOrO, YTO
apOuTpa)kHOE pemeHne OyIeT OTMEHEHO B CTpaHe, Te OHO OBIJIO BHIHECEHO, W UTO
aKTHBBl BC€ eme OyayT B HaIW4YUH, €CIH CyI TPHUMET pEHICHHEe OTIOXHUTh
UCIIOTHUTENFHOE TPOU3BOACTBO. B nene Soleh Boneh AmnemnmsuuoHHBIN cyq AHIIHH
MMOCTAaHOBHJ 00s3aTEIBHO YYHUTHIBATH [IBa CICHYIOMINX BaXXHBIX (DaKTOpa: CTENeHb
000CHOBaHHOCTH apryMeHTa O TOM, 9YTO apOWTpaKHOE pemIeHHEe SIBIASTCS
HEJICHCTBUTENBHEIM, W JIETKOCTh WM TPYZHOCTh TPHUBEACHHS B WCHOJHEHHE
apbutrpaxkHoro  pemenusa"'04.  UYro  kacaerca  cremeHHM — OOOCHOBaHHOCTH
apOUTPaXXHOTO pPEIICHHS, TO CyI 3asBWJI, 4TO "eciu apOUTpakHOE peHIeHHE SBHO
HEJICHCTBUTENBHO, TO JOJDKHO BBEIHOCHUTBCA pelIeHHe o0 OTcpoduke, a He
MTOCTaHOBJICHHE O TMPEACTaBICHUU OOECIEUSHUS; €CIM OHO SBHO IEHCTBHUTEIBHO, TO
clemayeT BBIHECTH IHOO TIIOCTAHOBIEHHE O €ro HEeMEIJICHHOM TIPUBEICHUU B
HCIOJHEHHE, nnbo IMOCTaHOBIICHUE 0 MIPEeACTABICHUH CYyIIIECTBEHHOTO
obecniedyeHus". AHAJOTHYHBIA IIOAXOJ] WCIIOIB30BAJICS IPH PacCMOTPEHHH Jela
APIS AS v. Fantazia'0>. B pene IPCO ATNENIAIUOHHBIA CYyI OTMEHHJ PEIICHHE O
MpeACTaBICHUN OOecredeHus, IPUHITOE CyOOM Oojiee HU3KOW WHCTAaHIWH, HA TOM
OCHOBaHHH, YTO BEPOSATHOCTh pACHIBIJICHUS aKTHBOB OBbLIa HEBBHICOKOW W HYTO Yy
CTOPOHEI, BO3pakalomell TMPOTHB NpPHUBEACHUS B HCIOJIHEHHE apOUTPaKHOTO
pemieHus, ObLTM BECKHE apTyYMEHTHI B ITOJb3Y OTMEHBI apOUTPaKHOTO pemeHus ! 06,

59. AmnanormuaeiM oOpa3zoMm, Bricokuii cyn ['oHkoHTa ydenm Te e (GakToOphl B neie
Karaha Bodas Co. v. Perusahaan Minyak Dan Bumi Negara (Pertamina). OTMeTHB,
YTO HEOMpPEACIIeHHOCTh OOCTOATENbCTB Aena Pertamina "kak mpexacraBisgeTcs, |[...|
CBHJIETENHCTBYET B TONB3y xonartadictBa KBC o mpexncraBieHum oOecreueHus",
Bricokmii cym ykasanx Ha TPYIHOCTh IPUBEINCHUS B WCIOJHEHHE apOUTPakKHOTO
pemieHus W cdeln, 4yTo TpeboBaHme K Pertamina o0 ymiaTe cymecTBEHHOH MEHEXKHOU

104

105

106

Soleh Boneh International Ltd v. Government of the Republic of Uganda and National Housing
Corporation, Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd's Rep 208.
Apis AS v. Fantazia Kereskedelmi KFT, High Court of Justice, England and Wales, 21
September 2000, [2001] 1 All ER (Comm).

IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]
EWHC 726 (Comm).
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CyMMBI HE3aJOJIT0 IO TpoBeAcHHS B [OHKOHTE CIymaHWH O TIPUBEICHHH B
UCIIOTHEHHE apOUTPaXHOTO PEIIeHUsS MOXET OKa3aTh "cepbe3HOoe OTPHIATeNbHOE H
CIMIIKOM HecHpaBemnBoe Bosaeiicteue Ha nosnoxeHue KBC," B To Bpems Kak
OTCYTCTBHE OOECIIedeHHUsI OKa)keT "HEe3HAUHTEIbHOE OTPHIATeNIFHOE BO3JICHCTBHE Ha
monokeane Pertamina B pamkax paccMmarpuBaeModl B [OHKOHTe TsKOBI", yUHTHIBas
Hanuuue y Pertamina 3HAYMTENbHBIX aKTHBOB IO BceMy MupY. COOTBETCTBEHHO,
Bricokmii cyn orkaszancs o0s3atbk Pertamina npenctaBuTh oOecredeHue!%’. B nmeme
Hebei BepxoBHbif cyn [OHKOHra OTKJIOHHJI  XOJAaTaiCTBO O  BBIHECEHUH
MTOCTAHOBIICHUSI O TPEACTaBICHUU OOECIEeYeHUs Ha TOM OCHOBAHHH, YTO OTBETUHUK
SBISIETCS. "B CYHNISCTBEHHOW CTENEHH MECTHOW KoMIaHWeH, oOmamaromiei
3HAYUTEIBPHBIMI aKTHBaMH, W YTO HET NPUYUH IIPEIoJaraTh CYI[ECTBOBAHHE IS
OTBETYMKA KAaKOTO-THOO pHCKa, OT KOTOPOTO €ro ClieqyeT 3allUTHTh HOCPEICTBOM
MMOCTAHOBJICHHUS O MpeacTaBlIeHUN obecrnedeHus" 108,

60. Ha KaiimaHoBeiIXx ocTpoBax BepxoBHbIH Ccyd  OTKa3zajicsi  BBIHECTH
MIOCTaHOBIICHHE O IPEJICTABICHUN OOECNedeHHus B CHIY "OTCYTCTBHS IPAKTHYECKHUX
ocHOBaHMH"  TpeOOBaTh  OT  OTBETUYMKA  JACHCTBUTEIBHOTO  IIPEACTABICHUS
obecriedeHNs HE3a10JIT0 A0 MPHUHATHS PEIIeHUs ANEUIIIHOHHBIM cyaoMm [lapmxka B
paMKax MpOM3BOACTBA 00 OTMEHE apOUTpakHOTO pemeHus 0%,

61. Cynbr B CoegunenHblx lltarax npu OpUHATHM PEIIEHUS O TOM, CJIEAYET JH
BBIHECTH TIOCTAHOBJIGHHE O TPEJCTaBICHWM O0OEcNedeHHs, HE OLEHUBAIOT
BEPOATHOCTh OTMEHBI AapOWTPAXXKHOTO pEIIEHHUS, a YIeNSII0T o0coboe BHHMaHHE
MOCJEACTBUSIM AN CTOPOH BBIHECEHHS IIOCTAHOBICHHA O IPEICTaBICHUU
obecneuenuss. B pmeme Jorf OxkpyxHo#t cyn 3amamgHoro okpyra IleHcuiabBaHHM
OTKa3ajcsi 00s3aTb OTBETYMKA TNPEACTABUTH OOEcledeHHe HAa TOM OCHOBAaHHUH, 4TO,
HECMOTPS Ha OTCYTCTBHE KaKHMX-THOO MPHU3HAKOB, YKa3bIBAIOIIMX HAa TO, YTO HCTEI]
CTOJKHYJICA C CEpbEe3HBIMH (MHAHCOBBIMH mpoOneMaMu B  pe3yiabTare ero
HECIIOCOOHOCTH HEME/UICHHO NpPHBECTH B HCIIOJHEHHWE apOWTpakHOE peIIeHne
(HeB3upast Ha TO, 4YTO B TEUYEHHE IOYTH TOfa OH HE MOT MOJYYUTh AOCTYN K
IPUYNTAIOMIEHCS  COrTacHO  apOMTpPaXHOMY  PEIICHHIO  JIEHE)XKHOH  cymMme),
MMOCTAaHOBIICHWE O TIPEICTaBIeHWH oOecnedeHus HaHeceT 'peadbHBIM Bpexn”
oTBeTYNKy! 10,

62. Hexoropeie cynel B CoenuneHHbix Illtarax paccmMaTpuBaJM BO3MOXKHOCTb
BBIHECEHHUS]  IIOCTAHOBJIECHHMA O  MPEJICTAaBICHHH  OOECIECYCHHUs  CYBEpPCHHBIM
rocyaapctBoM uiu ero opraHamu. B 1997 rony Oxpyxnoil cyn FOxHoro okpyra
Hepio-HMopka mnpumen k BeiBoxy, uto craths VI KoHBeHUMH pa3pemaet emy
TpebOBaTh OT CYBEPEHHBIX CYOBEKTOB MPEICTABIATH OOECHEYEeHHE [0 BBHIHECEHUS
CyneOHOTO pemeHHs, €CIM OHH XOAAaTaWCTBYIOT 00 OTMEHE WM HPHOCTAHOBICHHUU

107 Karaha Bodas Co. LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara —
Pertamina, High Court of the Hong Kong Special Administrative Region, Hong Kong, 20
December 2002, XXVIII Y.B. COM. ARB. 752 (2003).

108 Hebei Import & Export Corp v. Polytek Engineering Co Ltd., High Court, Supreme Court of

Hong Kong, Hong Kong, 1 November 1996, [1996] 3 HKC 725.

The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Island, 17 June 1988,

XIV Y.B. COM. ARB. 621 (1989).

110 Jorf Lasfar Energy Company, S.C.A. v. AMCI Export Corporation, District Court, Western
District of Pennsylvania, Unites States of America, 22 December 2005, 05-0423. Cm. takxe Alto
Mar Girassol v. Lumbermens Mutual Casualty Company, District Court, Northern District of
Illinois Eastern Division, United States of America, 12 April 2005, 04 C 773.
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UCIIONHEHHsT apOuTpaxkHoro pemenus!'!. B omgHoM w3 HeZaBHUX peEIICHHUN
OxpyxHo#t cyn Oxpyra KomymOus otkazancs morpeboBate 0T PecmyOmukn
Tongypac mpencTaBuTh Kakoe-nnbo oOecredeHne Kak '"CyBEpEHHOTO TOCyAapcTBa,
KOTOpO€ B CHIJIy IPE3yMIIIUN SBISETCS TIJIATEKECHOCOOHBIM M KOTOpoe OyneT
coOnronaTe 3aKOHHBIE NOCTAaHOBJICHHS, BBIHECCHHBIE CY/laMU B JIaHHOW CTpaHe WM B
Tonmypace"!12,

c. Dopma u cymma odecneuenus

63. Cyasl 1o CcOOCTBEHHOMY YCMOTPEHHIO YCTaHaBIMBAIOT CyMMy Hu (opmy
obecrieueHns, KOTOpOE JIOJDKHO OBITh NPEICTABIEHO CTOPOHOH, BO3paxKkaroliei
MPOTHUB IPUBEACHUS B HCIIOJHEHNE apOUTPaKHOTO PELICHUS.

64. B OoinpmMHCTBE MpPaBOBBIX CHCTEM CyObl  OOS3BIBAIOT  OTBETYHKOB
MpeacTaBIATh Tu00 OaHKOBCKYIO rapaHTwio !!3, nmemo3uT B yka3aHHOW CyMMme Ha
cgete 3ckpoy !4, 3amor, mmbo wHYH (OpMy B paBHOH CTENEHH HPUEMIEMOTO
obecreuenns '15 . Kak oTMedamoch OIHHM U3 OKCIEPTOB, CYIOBl OTIaBald
OpeNnoyYTeHHe HaJMYHBIM IUIaTeKaM Ha c4eTax OJCKpPOy WIH MeEXIYyHapOaHO
MpPU3HAHHBIM IUIATE)XHBIM HHCTpYMEHTaM ! 16,

65. B mene Spier OxpyxHoit cyn IOxuoro okpyra Hpio-HMopka B CoenuHeHHBIX
ItaTax oTKa3ajcss pa3pemINTh MWTAIBIHCKOW CTOPOHE, BO3paXkarolled MHPOTUB
NPUBEICHUS B HCIHOJIHEHHE apOUTPaXHOTO pemeHus, OQOPMUTh TapaHTHIO B
UTAIbSHCKOM OaHKe, CcOYTsA, 4YTO 'CTOpOHa, JoOuWBaromasicsi TpPHUBEACHUS B
UCIOJHEHUE apOUTPaKHOTO PEIIeHUs, UMEET NMpaBo Ha oOecIeueHNe, MMO03BOJISIONIEe
eil Bo30yX/aaTh NpsSMbIE MCKH B OTHOLICHHHM JHOO COOCTBEHHOCTH, JNMOO TapaHTa,
MOCTOSTHHO IPOXXHMBAIOIIET0 B CTPAaHE NPHUBEACHUS B HCHOJIHEHHE", B TO BpeMs Kak
obecrieueHne, INpeasaraeMoe CTOPOHOH, BO3pakamomieil MPOTHB MPHUBEACHHS B
UCHOJHEHHE apOMTPaKHOTO pEIIeHus, "MOXET BBIJABATHCS WM PETryIHPOBATHCS
TOJIBKO B COOTBETCTBUH C HTAIBSHCKUM 3aKOHOJATEILCTBOM" U, CIIEJOBATEIbHO,
OyIeT cBs3aHO C¢ "HEOTHEMIIEMBIM PHCKOM JNalbHEeWmux pazOuparenscTB B Mramun".
B cBa3u ¢ atum OKpyXHOH Cylo MNPEemSIOKWI CTOPOHE, BO3paKaroUled NPOTHUB
IPUBEIEHUS B HCIONHEHHE, JIHO0 O0(GOPMUTH 3aJOT, JTUOO OTKPHITH "OE30T3BIBHBIN
aKKpeJUTHB B GaHke, pacronoxkenHoM B Hpro-Hopke"117,

111

112

113

114

115

116

117

Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros, District Court,
Southern District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW),
XXIII Y.B. CoM. ARB. 956 (1998).

DRC Inc. v. Republic of Honduras, District Court, District of Columbia, United States of
America, 28 March 2011, 10-0003 (PLF).

Apis AS v. Fantazia Kereskedelmi KFT, High Court of Justice, England and Wales, 21

September 2000, [2001] 1 All ER (Comm).

The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Islands, 17 June 1988,
XIV Y.B. COM. ARB. 621 (1989).

Consorcio Rive, S.A. de C.V., Briggs of Cancun, Inc., David Briggs Enterprises, Inc., District
Court, Eastern District of Louisiana, United States of America, 26 January 2000, 99-2205, XXV
Y.B. CoM. ARB. 1115 (2000).

Nicola C. Port, Jessica R. Simonoff et al., Article VI, in RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 415, at
435 (H. Kronke, P. Nacimiento et al. eds., 2010).

1. Martin Spier v. Calzaturifico Tecnica S.p.A., District Court, Southern District of New York,
United States of America, 12 September 1988, 1988 WL 96839.
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66. Ilpu onpemeneHHH CyMMBI OOECIEUECHHS CYyIBl PYKOBOJACTBYIOTCS Pa3IHYHBIMU
MOAXO0AaMH, KOTOPBIC YYUTHIBAIOT OXKUJIAEMYI CTOMMOCTBH COIIACHO apOUTPaKHOMY
PEIICHHIO, IUIATEe)KECIIOCOOHOCTh CTOPOHBI, BO3paXKaloUled NPOTHB NPHBEICHUS B
UCIIOJIHEHHE apOUTPaKHOTO peIleHHs, W BO3ACHCTBHE oOeclieueHHs Ha CTOPOHY,
noOyXaalmiee ee OTKa3aThCsi OT TaKTUKH MpoBojiodek!'!S. Cymbl 4acTo BBIHOCAT
MOCTAHOBIICHHS O INIPEJICTaBICHUM OOecredyeHusl B pa3Mepe BCeil CyMMBI, yKa3aHHOI
B apOHUTpa)XHOM pEIMICHHH, U TPeOyIoT, YTOOHl JTIOOBIe MPOLEHTH MO 00ECIEeYSCHUIO
MOCTYNAJIH B PAaclOpsIKEHHE CTOPOHBI, NOOHWBaroleiics NPUBEICHHUS B HCIOTHEHUE
apOUTPaXHOTO PEIICHHS, B HEJAX 3aIIUTH €€ IKOHOMHUYECKHX WHTepecoB! !,

67. B AHMmMHM cynbl penko Ha3HA4alOT 0OecCIedeHrne B MOJIHOIM cymMMe, yKa3aHHOW B
apONTpa)XHOM pELICHWH, B TEX CIydasX, KOTJa CYIIECTBYET BEPOSTHOCTh OTMEHBI
apONTPaXHOTO pEHICHHS KOMIIETEHTHBIM OpPraHoM B CTpaHe, TIn€ OHO ObuIO
BeIHEeceHO 120, Kak 3asBun AmemsamuoHHBIN cyq mo nery Soleh, "ecnu apOuTpakHOE
pelIeHne sIBHO ACHCTBUTEIBHO, TO JOJDKHO OBITH BHIHECEHO JHOO MOCTAaHOBIEHHE O
€ro HEMEJICHHOM TIIPUBEACHMHM B HUCIOJIHEHHWE, JNOO TIOCTAHOBJIEHHE O
MPEJICTAaBICHUN  CYNIECTBEHHOTro  obecmedeHus".  AHaJOTHYHBIM  00Opasowm,
OenepanpHBIE  cyq ABCTpallnd, cchbllascb Ha geno  Soleh, o0s3am  CTOpOHY,
BO3paXKaOU[yl0 TPOTHB NPHBEJCHUS B HCIOJHEHHE apOUTPaKHOTO pEIIeHHS,
npeacTaBuTh "cymecTBeHHOEe obecmedenue"121. B mene /PCO Bwicokuii cyn AHrmmm
MIOCTAaHOBMJI NPENCTaBUTh OOECIEUYEHHE B pasMepe OINPEICIIEHHOTO MPONIEHTa OT
CYMMBI, YyKa3aHHOH B apOWTpPa)kHOM pELNICHWHM, M HEMEUICHHO BBIIUIATHTH 3Ty
"GeccrmopHO MpHUYHTAOIMYyoCa" cymmy 22,

118 Nicola C. Port, Jessica R. Simonoff et al., Article VI, in RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 415, at
435 (H. Kronke, P. Nacimiento et al. eds, 2010).

119 Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20
December 2000, 7565 of 2000; Alto Mar Girassol v. Lumbermens Mutual Casualty Company,
District Court, Northern District of Illinois Eastern Division, United States of America, 12 April
2005, 04 C 773; Europcar Italia S.p.A. v. Alba Tours International Inc., Court of Justice of
Ontario, Canada, 21 January 1997, CLOUT Case 366, XXVI Y.B. COM. ARB. 311 (2001).

120 Soleh Boneh International Ltd v. Government of the Republic of Uganda and National Housing
Corporation, Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd's Rep 208.

121 ESCO Corp v. Bradken Resources Pty Ltd., Federal Court, Australia, 9 August 2011, NSD 876
of 2011.

122 JPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]
EWHC 726 (Comm).
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68. Uto KacaeTcs CpoKa MPEJCTaBICHUS O00ECICUCHHUs, TO C y4eTOM COOOIICHHH O
JIeax MOXHO IPENINOJIOKUTh, YTO CYAbl OOBIYHO OOS3BIBAIOT COOTBETCTBYIOIIYIO
CTOpOHY TMpeacTaBuTh obecmeuenne B TedeHune 20-30 muei!23. DTOT cpok MOXeT

ObITH 0OJice TPOJAOKUTEIBHBIM B 3aBUCUMOCTH OT (OPMBI oOecmedeHums 124,

123 Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros, District Court,
Southern District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW),
XXIII Y.B. CoM. ARB. 956 (1998); Jorf Lasfar Energy Company, S.C.A. v. AMCI Export
Corporation, District Court, Western District of Pennsylvania, Unites States of America,
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