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Introduction Topical summary

1.  Atits fity-third session, the General Assembly, underA. |nternational Iiability for injurious

the recommendations of the General Committee, decided at fal
its 4th plenary meeting, on 15 September 1998, to include in CONSequences arising out of acts not

the agenda of the session the item entitled “Report of the prOhibite_d by international law
International Law Commission on the work of its fiftieth (Prevention of transboundary

session” and to allocate it to the Sixth Committee. damage from hazardous activities)
2. The Sixth Committee considered the item at its 13th to

22nd, 32nd and 34th meetings, from 26 to 29 October, andl. General comments

from 2 to 5 and on 17 and 19 November 1998. The Chairma
of the International Law Commission at its fiftieth session,
Mr. Joao Clemente Baena Soares, introduced the report of the  Delegations welcomed the significant progress achieved
Commission: chapters | to V at the 13th meeting, o@n this topic during the Commission’s last session and
26 October; chapters VI, Vill and IX at the 17th meeting, oexpressed their appreciation for the outstanding contribution
29 October; and chapters VIl and X at the 19th meeting, @ithe Special Rapporteur which had led to the completion of
3 November. At its 34th meeting, on 19 November, the Sixthe first reading of the draft articles on international liability
Committee adopted draft resolution A/C.6/53/L.16tiged for injurious consequences arising out of acts not prohibited
“Report of the International Law Commission on the work dfy international law (Prevention of transboundary damage
its fitieth session”. The draft resolution was adopted by tHeom hazardous actities). The hope was expressed that the
General Assembly at its 83rd meeting, on 8 Decend®3d8, Commission would be able to conclude its consideration of
as resolution 53/102. the draft articles during the current quinquennium.

3. By paragraph 17 of resolution 53/102, the Generll = Support was expressed for the structure as well as the
Assembly requested the Secretary-General to prepare amin thrust of the text. The point was made that the draft, and

distribute a topical summary of the debate held on thearticularly articles 10, 11 and 12, struck a judicious balance

Commission’s report at the fifty-third session of thdetween the interests of States of origin and those of States
Assembly. In compliance with that request, the Secretariikely to be affected. There was also a view, however, that this

has prepared the present document containing the topig&s not always the case.

summary of the debate. 7.  While emphasis was placed on the importance of the
4. The document consists of seven sectiondraft for the protection of the environment, it was also
A. International liability for injurious consequences arisingbserved that transboundary harm could occur in other areas,
out of acts not prohibited by international law (Prevention dficluding through electronic and digital means.

transboundary damage from hazardous activitie)y;  There was the view that further attention should be paid
B. Diplomatic protection; C. Unilateral acts of Statesi, the graft to the special interests of developing countries.
D. State responsibility; E. Nationality in relation to therpg the inclusion of an explicit provision on the provision
succession of States; F. Reservations to treaties; and G. O{§{§Echnical and financial assistance to developing countries
decisions and conclusions of the Commission. was advocated. It was argued, moreover, that the text failed
to embody important principles such as the sovereign right
of States to exploit their own natural resources according to
their own policies, the concept of common but differentiated
responsibility and the international consensus on the right to
development; it was also considered unfortunate that none of
the draft articles had been devoted specifically to the need for
an overall balance between environmental and developmental
imperatives. On the other hand, it was pointed out that “over-
nationalization” of standards would hamper uniform
application and possibly defeat the goal of the exercise.

IZ'a) Comments on the draft articles as a whole

1 Official Records of the General Assembly, Fifty-third 9.  Itwas feltthat the precautionary principle had not been
Session, Supplement No. (/53/10) and corrigendum.  Clearly incorporated in the draft.
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10. Theview was expressed that the draft articles seemed 14. On the other hand, the question was raised as to how
to be premised upon a highly centralized State with failure to perform a duty that had not resulted in an effect
comprehensive regulatory powers; it would be difficult or  could give rise to an actionable cause. It was also felt that the
even impossible to implement those principles effectivelyin  draft articles should not call for penalties in cases where

federal States, where regulatory authority was shared. States had failed to comply with the obligation of prevention,
whether or not transboundary damage had occurred. A further
(b) Final form of the draft articles view was that sanctions should apply only where a State or

. . . operator deliberately failed to comply with such obligation
11. On this point some delegations expressed preference . )

. . and not in case of lack of capacity to do so.
for a framework convention, arguing that States would be
bound by the provisions of such an instrumenthwitit losing 15. There was also a view that it was important to establish
the freedom to conclude more detailed bilateral or multilateradlid legal bases for measuring compliance and identifying
agreements with respect to specific hazardous or harmfoe degree of violation, rather than resort to theoretical
activities or geographical regions with a high concentratigliscussions about “obligations of conduct”.
of such activities. Others favoured a convention, since that
was the only way of providing a solid enough basis for rulegd) The Commission’s approach to the topic of

on hazardous activities. While the option of a model law international liability

rﬁcel\r/]ed so_rge sl,ur;]port, the ?r%urr;en;twgls alsg put f.orw.alrg. Support was expressed for the Commission’s decision
tdat t 1€ residua E ?racte[r(r)] the rab'lrm |ta:cte Iaégalns_t lE&separate the regime of prevention from that of liability, and
a _opt_lon In s_uc orm. € possi |_|ty o €la oratlnqo focus first on the former. It was argued that the completion,
guidelines forming the framework for regional arrangementy yho commission’s last session, of the first reading of the

was also put forward. There was also the view that any .« articles on prevention was evidence of the wisdom of
decision on the final form of the draft articles was prematurg, ., approach

(c) Consequences of the failure to comply with 17 . A view was gxpressed that since work on the issug of
prevention articles liability would require the establishment of a separate regime
o ) o for each category ofdvardous activity, residual rules would
12. Although viewing prevention as an obligation Of¢ of |ittle use; the problem was even more complex with
conduct and not of result, several delegations considered thadpect to activities which actually caused significant harm.
the breach of such obligation was governed by the rules gny a5 therefore proposed that consideration of the topic of
State responsibility. It was pointed out that this was the Cafghility should be postponed until the Commission had

even if the breaches of the primary rules of prevention did ngfsigered the issues relating to international environmental
cause actual harm, or could not be shown to have a cau%\ll mentioned in paragraph 43 of its report.

connection with any actual harm suffered. It was added, ]

however, that under such circumstances the consequencekthf On the other hand, a number of delegations made the
responsibility would be different in scale and in kind than iPoint that emphasis on prevention should not lead to a
harm had actually occurred as a result of the breach, in whigigViation from the original objectives regarding this topic.
case full reparation was due. In this connection, the point wagus: several delegations urged the Commission to proceed
made that it was often difficult to establish the causal lin/th the question of liability. It was argued, in this

between the breach and the occurrence of the damage. connection, that principles concerning prevention could not
be determined in isolation from the principles concerning

13. Itwas stressed that the above approach did not exclydgijity: indeed, it was important to be realistic and also have
the civil Ilaplllty ofthe operator who had actually cgused thg regime which dealt adequately with the consequences of
damage, in particular when relevant conventions Wefgm when it nonetheless occurred. It was further stated that
applicable. There was also the view that the breach of thg, pasic assumption of the topic, that the competing rights
obligation of prevention which had resulted in transboundagy,j interests of States were best adjusted without the need to
damage entalleelthgrState respon5|bll|tpr_C|V|I Ilablllty, determine wrongfulness, required primary rules of liability
or both. It was believed, however, that since all duties @ pe formulated in conjunction with primary rules of
prevention had been couched in the draft articles in termsgfoyention. The Secretariat's valuable survey of liability
obligations upon States, there was no need for thggimes showed that developing State practice since the
Commission to address issues relating to the civil liability @t o ymission had first taken up the topic confirmed that this
the private operator involved in any given context. basic assumption was fully justified. The importance of the
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principle of compensation of innocent victims was also included in article 1 a reference to the risk of causing
emphasized. significant harm to an ecosystem.

19. Theview was expressed that the principles regarding 23. The view was expressed that the scope of application
liability applied irrespective of the level of development of appeared to be defined adequately by means of a threshold
the State concerned, although this factor could be taken into applying to both risk and harm. While some felt that the
account in the determination of payable compensation. The controversy surrounding the term “significant” had been
point was also made that a State’s capacity to prevent or settled during the negotiatioa @ th@nvention on the
minimize the risk of causing harm should be a fundamental Law of the Non-navigational Uses of International
criterion in determining liability. Watercourses, and that the Commission was therefore

20. Itwas observed that the study of the question of Iiab”iizsstified in using this term in the current draft, others felt that
should not be limited to State liability, but should also addred§ meaning was sill unclear and that the CommissiooLsd
principles of civil liability and the relationship between th ake another look at the matter. It was even proposed that the

two. Some delegations considered that the principle of stri&™ Should be deleted altogether. Concern was further
liability should apply to States. Others felt that it might b&*Pressed that the interpretation of the expression "significant
more appropriate to assign primary liability on the operatdi2'™" in the draft articles would have an impact on the
and only a secondary lidlity to the State. It was thus arguedlnterpret_atlon of that phrase in the context of the 1997
that the activities of the primary actors should not esca&onvennon.
attention; the person responsible for pollution or harm should 24. There was alggeston to replace the phrase “risk
bear direct and consequential costs, as required by a number of causing significant harm” with “significant risk of
of international instruments. transboundary harm”, as it was felt that the former wording
unnecessarily blurred the exact legal interrelationship of the
crucial elements of the risk, probability and consequence of

2. Comments on specific draft articles the injurious event. It was added that the related assumption
in paragraph (13) of the commentary to article 1 that the core
Title of the draft articles concern of the draft articles was future harm as against

21. There was a view that the title of the draft articles would"®S€nt, or ongoing, harm, was not fully convincing and
» peford €flected a basic conceptual weakness in the Commission’s

be improved by inserting the word “potentially’ praat
“hazardous”, for in cases where tramsindary damage was approach. The proper distinction was rather between events
’ t were certain and those that were less than certain, and

preventable, the activity should not necessarily be deemté@ ' -
hazardous. Another suggestion was to change the title in or@9SSiPly quite improbable.
to emphasize the underlying notion of environmental damage .

inherent in the reference to harm caused through physical Article 2. Use of terms

consequences. 25. The definition in paragraph (a) was welcomed by some
delegations. However, the view was expressed that it lacked

Article 1. Activities to which the present draft precision, which was considered particularly disturbing in the
articles apply light of the fact that the scope of the draft could encompass

22. There was support for the Commission’s decision gywide range of activities crucial for development. There was

formulate article 1 in general terms rather than spell out a [[@SU99estion to replace the phrase “a low proligb.. other

of activities within the scope of the draft articles. The vievgignificant harm” either by “any risk within a range extending

was however expressed that, at a later stage, a list of sti@in @ high probability of causing significant harm to a low
robability of causing disastrous harm”, or by “a low

activities might prove useful in resolving lingering conceptudl - X i X -
difficulties. The concern was further voiced that in th&robability of causing disastrous harm or a high probability

absence of any specification many hatus activities which of causing significant harm and any risk lying between the two

were crucial for development might be covered by the draftxtremes”.

Questions were also raised as to the decision to inclu@é. Support was expressed for the inclusion of
neither ultrahazardous activities nor adiies which actually paragraph (b).

caused harm within the scope of the draft. There was also
view that the scope should be limited to particularl¥
hazardous activities. It was suggested that there should

. Asregards paragraph (c), the extension of the scope of
e draft beyond activities in the territory of a State to those
\thin the jurisdiction or control of a State was welcomed by
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some delegations. Others however considered such scope to  occur might be discharged by the State’s taking measures
be still too restrictive; it was argued in particular that the either to prevent or to minimize the risk of such harm. The
International Court of Justice, in its advisory opinion on the underlying assumption that Stabeat involving the risk

Legality of the Threat or Use of Nuclear Weons? had ofinevitable significant transboundary harm did not, as such,
referred to prevention specifically in relation to areas over also entail that State’s obligation to cease and desist from the
which no State had sovereignty. In this connection, it was risk-bearing conduct was considered highly questionable, and
proposed that the Commission explore the feasibility of an a reflection of an anachronistic view of the fundamental
entity or ingitution being empowered to act on behalf of the balance of States’ rights and obligations in situations in which
international community in the event of damage to the global a significant degradation of the environment was involved.

commons, perhaps thro.ugh the establishment of a h'@E. Divergent views were expressed on the deletion of the
commissioner on the environment. provision contained in article 3 of the text adopted by the
Commission’s Working Group in 1996 regarding the freedom
of action of States and the limits thereto imposed by the
28. Several delegations agreed with the Commission thggineral obligation of prevention or minimization of the risk
prevention was an obligation of conduct and not of result. ®f causing significant transboundary harm.

was observed that such obligation was appropriately based

not on an absolute concept of minimization of risk, the limits Article 4. Cooperation

ofwh.ich would be very.difficult to grasp,.but on the crucia 3. Special emphasis was placed on the importance of this
requirement of an equitable balance of interests among the: 1o |t was observed that the principle of cooperation

States .concerned.. There was ?ISO, the view, however, tUﬂ'derlined the translundary nature of environmental
construing prevention as an obligation of conduct left marB’rotection The point was made that the concept of

questions unanswered. cooperation in good faith could be strengthened with a view

29. The view was expressed that the concept of “due to overcoming any tendency to sideline environmental
diligence” should be explicitly mentioned in article 3 and that considerations in favour of political and security interests, for

its nature and scope should be determined more precisely. In  example; thus the Commission might consider the need for
this connection, the point was made that this concept involved amore detailed mechanism to ensure that States upheld the
an objective element, traceable to the fact that hazardous principle in article 4.

activities carried, as it were, the seeds of their own physi(;g}1
consequences, which could be foreseen with a degree, gB

Article 3. Prevention

It was suggested that the article should be split into two
arate provisions, one stipulating the principle of
operation in good faith, the other dealing with the question
ﬁfthe possible assistance of international organizations.

certitude and precision. It was also stated that article 3 co

be enhanced by the addition of elements derived from existi
environmental conventions. It was further believed that artic
3, like article 7 of the 1997 @nvention, should contain a
reference to the balance of interests among States concerned,
since articles 11 and 12 of the draft only contained procedu’d. While some delegations expressed support for this
provisions. There was the view, moreover, that article @ticle, its usefulness was also called into question.

should also deal with the obligation tatigate the effects of

harm once it had occurred. Article 6. Relationship to other rules of

international law

Article 5. Implementation

30. It was felt that assistance should be extended to
developing countries to enable them to fulfil the obligatioB6. Article 6 was deemed to provide an important

in article 3. The point was also made that the economic lev@hrification; indeed it was stated that, while the

of States was one of the factors to be taken into account@@mmission’s work on a comprehensive set of articles on
determining whether a State had complied with sugbrevention of transboundary damage from hazardous
obligation. activities deserved full support, other rules and developments
31. The view was expressed that article 3 and tﬂgthatareaofinternational law should be admitted, and it was

commentary thereto suggested that a State’s obligationl%oortam not to make premature commitments concerning

prevent “significant transboundary harm” that was bound {ge.su_bject. Therg was aIsp .the view, hgwever, that the article,
while important in underlining the residual character of the

draft articles, did not seem to be informative, particularly
2 1.C.J. Reports 1996p. 242, para. 29. when read in conjunction with article 1.
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42. The inclusion of the article was welcomed. It was felt
that an appropriate balance between the interests of the States
37. Support was expressed for this article. There was alsoncerned was maintained by emphasizing the manner in
the view, however, that the criteria for the requirement ofhich, and the purpose for which, the parties entered into
prior authorization should be somewhat narrowed. Whikonsultations.

some delegations welcomed the inclusion of paragraph 2,

others considered that the extension of the requirement of  Article 12. Factors involved in an equitable

prior authorization to pre-existing activities could give rise balance of interests

to major problems with regard to acquired rights and foreig&,}l Support was expressed for the provisions in article 12,
investment, possibly even leading to international claims

Article 7. Authorization

which, it was noted, provided significant guidance to States.

38. The view was expressed that the provision in paragraph It was further felt that the article took into account the
3 was particularly appropriate, as otherwise the principle of problems of developing countries as regards availability of
prior authorization would lose much of its practical effect. It means of preventing harm. The point was made, however, that
was felt, nevertheless, that the paragraph required further the text contained an unnecessary repetition, which could lead
elaboration in order to define the type of operator referred to  to confusion: thus harm to the environment, mentioned in
in paragraph (8) of the commentary to the article, in view of  paragraph (c), was already covered by paragraph (a). There
the legislative and administrative proceedings that could be was also the view that activities which involved a risk of

involved. harming the environment should not be merely one of the
factors involved in an equitable balance of interests, but
Article 8. Impact assessment should be simply forbidden.

39. Theimportance of this article was underlined by some
delegations. However, there was a view that the concept of
impact assessment, although worthwhile, should under no

circumstances be interpreted as depriving a State of f§  gagisfaction was expressed with the text of article 13.
sovereign right to develop its natural resources in the interegls\vever. there was also the view that the term “reasonable

of its economic well-being. time” in paragraph 2 was too vague, and preference was
expressed for a specific time limit not to exceed six months.

Article 9. Information to the public A question was raised as to the rationale for including the

40. While some delegations supported the text of article 8dditional and somewhat ambiguous elements contained in

considering in particular that it was in keeping with newparagraph 3.

trends in international law, others expressed reservations. It

was also felt that the provision required further clarification ~ Article 14. Exchange of information

S0 as to make it more readily applicable.

Article 13. Procedures in the absence of
notification

45, Article 14 was welcomed, as it was considered to be in

Article 10. Notification and information keeping with new trends in international law.

41. Support was expressed for article 10, which was  Article 15. National security and industrial
considered to be in line with recent developments in  gecrets

international law. However, it was felt that further i ,
clarification would make the provision more readily46' Itwasfeltthatar.tlcle 15 st.ruckan appropriate balance
applicable. While some delegations welcomed the use of tREWEen the various interests involved.

phrase “with timely notification”, others believed that all the Article 16. Non-discrimination

time-frames mentioned in article 10 were too vague, an]
expressed their preference for the indication of specif
periods. In this respect, six months was considered t

maximum acceptable.

. The view was expressed that article 16 was a central
ovision, which would substantially reduce the possibility
?disputes between States and facilitate the implementation
of the draft articles. There was also the view, however, that
the provision could merely serve as a guideline for
progressive development of the law, since it could only be
effectively implemented where the legal systems of States

Article 11. Consultations on preventive measures
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concerned were compatible. It was suggested that the phrase clarified the division of competence between States and
“who may be or are exposed to the risk of’ should be agpld  helped to ensure respect for international law as it related to

by “who have suffered, as a result of non-compliance with the the protection of foreign nationals in a host State, wit

duty of prevention”. prejudice to any other relevant legislation.

53. Theremark was also made that the topic of diplomatic

protection involved a series of complicated theoretical and

It waRractical questions and had an unfortunate history, having
nt%(:en regarded as an extension of colonial power or a system
commission was a sufficiently flexible procedure and migif?P0Sed by powerful States on weak States. The Calvo clause

be useful for the purposes of establishing and assessing f Q peen a k'”?' of Iegall reaction on the part.of Latn_1
relevant to the dispute. The point was made that the detidrerican developing countries to the exercise of diplomatic

concerning the composition and functioning of the facf/lrOteCtlon tbypfolreltgn gtates. \.N'th th? decision on t.he
finding commission could be laid down in a separate ann vrommatis Palestine Concessiatese, it became a basic

and that the provisions of article 33 of the 199@®@ention principle of international law that a State had a right to protect

might serve as a model in this respect. The question wWi§ nationals when they were injured by internationally
raised, however, as to why initiation of the procedure Shou‘m’ongful acts of another State and a satisfactory settlement

be delayed for six months in the absence of an agreem&REId not be obtained through normal channels. Hence, the
between the parties. purpose of diplomatic protection was to rectify the

unfavourable and unjust treatment suffered by a State’s
49. Some delegations held the view that the nature of thgtionals as a result of violations of international law by
topic was such as to make the inclusion of bindingnother State. Although it had been abused in the past and
mechanisms absolutely essential. Views were dividegould probably be abused in the future, diplomatic protection
however, as to whether arbitration or judicial settlemeRjas not in itself a system used by the big and powerful to
constituted the preferred option. bully the small and weak. Practice had shown that diplomatic

50. Other delegations were opposed to the establishmBFgtection had its advantages and it had been adopted by many
of a compulsory procedure for dispute settlement, believirgfates in various regions.

that potential disputes under the draft articles were mosg.  gome delegations disapproved the idea put forward by
amenable to resolution through negotiation or consultatiofhe Special Rapporteur that diplomatic protection should be
Recourse to a conciliation commission was alsggested as recognized not as an inter-State institution of international
a possible method. It was further argued that the above meg@g% put as an arrangement under which the State acted as
allowed for a more expeditious settlement of potentiggent for its injured national. In their view, this approach
disputes, which was of essence in the area of preventionyoyld not be codification of international law but a radical

51. There was also the view that the question of tH€formulation of it. They found it hard to see what benefit
procedures for dispute settlement was closely linked to tha@uld flow from it. In their view the traditional conception

of the final form of the draft articles. It was further felt thatOf diplomatic protection — that the State, by taking up the
since dispute settliement procedures would be covered by g@&se of one of its subjects, was asserting its own right —
draft articles on State responsibility, they need not be includéfould be retained. The question whether the State that

in those which dealt with prevention and liability. exercised diplomatic protection was protecting its own right
or that of its injured national was a rather theoretical one, and

might not be useful to the debate.

Article 17. Settlement of disputes

48. The inclusion of article 17 was welcomed.
observed that compulsory recourse to a fact-findi

B. D|pIomat|c protectlon 55. On the other hand, the view was expressed that the
Special Rapporteur had correctly identified one of the major
1. General comments issues relating to the topic, namely, whether the rights

involved in diplomatic protection behged to the State or to
52. Many delegations expressed the view that diplomatiee individual. While it was clear that the right to invoke
protection was a topic of great practical significance whictliplomatic protection belonged to the State, the right itself,
was ripe for codification and on which there was alreadyas suggested in the Special Rapporteur’s reporgriggdd to
sound body of legislation. The rules of diplomatic protectiothe individual. As views on that subject had evolved a great
were closely related to those governing both relatiorteal over the past 30 or 40 years, his delegation believed that
between States and traditional public international law; thélye question should be considered not only from the
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standpoint of customary law, but also in the light of current  codification of secondary rules. Theories and concepts such
practice. The comment was made that the Commission’s as the distinction between primary and secondary rules could
decision to tackle the whole question of diplomatic protection, not helpfully be discussed before addressing the institutions
including the protection of companies or associations as well and rules of diplomatic protection. Furthermore the study of
as persons, could create difficulties. It would be prudentto diplomatic protection must also include the study of the means
limit the first part of the Commission’s work to the general for exercising it, namely, the traditional machinery for the
aspects of the issue and the protection of physical persons, peacdfldmeat of disputes and the question of
where codification would not be too difficult. The protection countermeasures.

of companies or associations could be tackled later on. T

ap?pr_oach V\r/]ou!d ?ave the adv%ngage O(I).ilegsur;]ng that rgl sideration of diplomatic protection should distinguish the
relating to physical persons could be codified unhampere 0 categories of primary and secondary rules as clearly as

dls.putes. over protection for companies and a.SSOC'at'prﬁ%ssible. It was true that part of the doctrine tended to view
which mlght hold up all the work relating to dlplomat'cdiplomatic protection as a mechanism allowing the State to
protection. act as an agent of its national who had a legally protected

56. Itwas noted with regret that it had not yet been possible interest. That, however, was hardly the approach adopted by
to produce draft articles that could provide a focus for the chanceries in their everyday work. The Working Group had
Commission’s future debates. If the Commission intended to  therefore been right to conclude that the “customary law
abide by its own schedule of work, it should consider specific, approach to diplomatic protedtmrid $orm the basis for

more narrowly defined issues rather than engaging in yet the Commission’s work.

another round of general discussions. 63.

The remark was made that the Commission in its

However, the view was also expressed that the

57. Asuggestion was made that the title should be amended, distinction between “primary” amwdagt rules was

as the phrase “diplomatic protection” connoted traditional useless in the context of diplomatic protection, and it would
State-to-State relations and appeared to be easily confused not be appropriate to focus on the relationship between the
with the law on diplomatic relations, which had the protection international responsibility of States and diplomatic

of diplomatic rights and duties as its main purpose. protection since the latter was only one aspect of a much

58. A comment was further made that the reIationsh'Brger field of responsibility.

between State responsibility and diplomatic protection needed
further elaboration because of the large commaugd that 3. Relationship between diplomatic

existed between the two concepts. . .
P protection and human rights

2. Diplomatic protection as “primary” or 64. Some delegations expressed doubts on the prudence of
“secondary” rules establishing a relationship between human rights and
diplomatic protection. They believed that the Commission’s
59. Many delegations noted with satisfaction that th&ork should not entail the assimilation of the twofitistions
Commission had decided to confine its study to ther the establishment of a hierarchy between them. That was
codification of secondary rules, which were procedural inot to say, of course, that the Commission should not study
nature. The Commission should establish as a preconditigwe rights covered by diplomatic protection, including human
the existence of a wrongful act of the State, but its studights, but rather that human rights and diplomatic protection
should not extend to the content of the international obligati@hould not be specifically linked in any draft articles on the
that had been breached. topic. The international norms governing the two had

60. Many delegations supported the conclusion of t|Jpé/erla[.:)ping, butintrilnslicalllydifferent, public; order functions._
Working Group that the customary law approach tB1 pgrtpulgr, thea§5|mllat|on ofthetwosubjects had.no basis
diplomatic protection should form the basis for thd" existing mternanqnal Iawland it was doubtfulthaF |twoqld
Commission’s work on that topic. become part of the international legal order in the immediate

future.
61. The view was also expressed that international law

could not be placed in watertight compartments of “primar)f's_5 The view was .als_o expressed that int_ernatjoqal .hu.man
" rules. The Commission should discu&ights instruments limited the scope of national jurisdiction

and “secondary’ ) _ )
primary rules only where necessary for the appropriaﬁé/ guaranteeing uniform standards of protection, whereas

10
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diplomatic protection functioned exclusively in relations
between States and after domestic remedies had been
exhausted. It was further noted that diplomatic protection did

not necessarily have any connection with human rights, since
it often had to do with questions of inheritance or property.
Similarly, human rights protection could be achieved witho

recourse to diplomatic protection. Moreover, juridical bodie«I t.
for the protection of human rights, unlike those concernege

injury. The Commission should address the question as to

whether the resort to an international body to protect human
rights must be considered a “local remedy”, even though a

simple textual interpretation could not answer the question
in the affirmative.

It was also stated that it would be particularly

eresting to analyse the possible impact of the new dispute
ttlement procedures established in some international

with diplomatic protection, were well established in both th%struments which gave aliens direct access to foreign courts.

internal rllegarllor(c:jer an_d the mLern;’:\jtlonal .sc,jystem; that WaSre clearest example of that was in agreements on protection
matter that the Commission should consider. of investments. Such new rights for the individual which
66. It was also stressed that the exercise of diplomatic eliminated the role of the individual’s own State had obvious

protection would thus remain a right of the State, whereas
international human rights protection systems served
individual rights. The two mechanisms should remain
separate, even if their aims partially overlapped. The
Commission should focus on diplomatic protection and should
not prejudge questions relating to international human rights
protection; for example, it should avoid the question whether
the exhaustion of local remedies included the opportunities
offered by international human rights protection systems.;

67. The comment was also made that the work on
diplomatic protection should take into account the
development of international law in increasing recognition
and protection of the rights of individuals and that the actual

repercussions for the traditional treatment of diplomatic
protection. The effect could be bad as well as good, since it
could give rise to itigquénereas a foreigner had various
avenues of recourse open to him, the national of a State might
be able to resort only to his own domestic courts. The
Commisdionlds look into such developments and
establish rules that would protect the whole range of rights
and obligations, which had so many political implications.

A remark was made that the Commission in its
consideration of the topic should place greater emphasis on

the rule regarding the exhaustion of domestic resources. That

principle, which was a well-established rule of customary
international law, should be fully honoured in the draft

and specific effect of such developments should be examined  articles, but did not seem to have been given due importance,
in the light of State practice. In that context it was observed despite its inclusion in a number of recent treaties.

that a significant share of the issues falling under the topic 95 It was stated that the Commission should not attempt
dlplome_mc prote_cnon were huma_m rights issues; aH) define the relationship between the nationality of natural
allegations of mistreatment of nationals of one State By legal persons and the conditions under which such
another St_ate generallyinvolved_the abuse or aHG.QEd ab%‘f‘:\‘:t’ionality had been granted. The Commission should not
of human_ rights. ﬁ\ccord_mgly, fclituuon m_usr: bel exermseg V\Il_h%'?msider the question whether the individual had respected
gelspassmg_ on(; e rlfg|me 0 ;'.mlfn ng LS aw, as a de ICH® law of the State in whose territory he or she was. It would
alance existed In that area which must be preserved. sy o stress the conditions under which the individual’s
4. Admissibility of claims and preconditions  behaviour might exempt the host State from responsibility.

to the exercise of diplomatic protection

p. Whether diplomatic protection is a

68. A number of delegations commented on the issues o . . .
discretionary right of a State

admissibility of claims and preconditions to the exercise of
jurisdiction. The first precondition was that there must be a
proof that an injury had been inflicted on a national, that th&2. Many delegations expressed the view that the exercise
injury was a breach of international law, that it must bef diplomatic protection was the right of the State. In the
imputable to a State and that a causal link existed between ¥€rcise of that right, the State should take into account the
wrongful act of the State and the injury. The secondghts and interests of its national for whom it was exercising
precondition was somewhat more complex, i.e., that injurédiplomatic protection. It was agreed that the discretionary
subjects must have been unable to obtain satisfaction throdiht of the State to exercise diplomatic protection did not
domestic remedies. The second precondition should Beevent it from committing itself to its nationals to exercise
studied in the light of the development of international lauch a right.

and the options available to individuals who had suffered

11
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73. Inasserting the right to diplomatic protection, the State guidelines on the discretionary power of States to provide
took into account not only the interest of its national who had  diplomatic protection.

suffered injury because of a wrongful act of another State, but

also a number of issues related to the conduct of its foreign .

policy. C. Unilateral acts of States

74. Inthis connection it was stressed that clearer reference

should be made to the view that the exercise of diplomatic1- General comments

protection in certain cases could become secondary to foreign

policy considerations deemed substantial enough to justify. Many delegations underlined the importance of the
overriding the relative importance of such protection. The fagtudy of the topic, its intrinsically complex nature, the many
that State practice appeared to bear out that position indica€é¢grging views which existed on the meaning of “unilateral
the need to introduce some element of hierarchy into tlR&ts” in theory and practice and the great increase in the
weighing of a State’s interest or obligation concerning th@umber and types of unilateral acts which had taken place in
protection of its nationals against its wider diplomatic ofécent years. An in-depth examination of the topic, it was
political interests, particularly in the case of human rightsid, could be of great assistance in the orientation of State
issues. In certain cases, however, arrangements to realiz@&artice. The development of rules or guiding principles, it
individual’s right to protection could be better achievetvas also said, would help to clarify various aspects related
between the two States concerned through the diplomaliicthe unilateral acts of States.

channel. Consideration might later be given to situations g,  Support was expressed for the progress already
which a State was placed in an unnecessary position by ghieved by the Commission at its initial stages of the topic’s
individual who made a wrongful claim or a claim that wagonsideration and for the first report of the Special
unfounded in international law. Rapporteur. The suggestion was made that the Commission
75. The remark was also made that it was necessaryc@uld next focus on aspects concerning the elaboration and
examine the consequences of that shift in perspective fnditions of validity of unilateral acts.

individual rights. Three such consequences could alreadypg A view was expressed, on the other hand, that the
observed: first, presentation of a claim of diplomatig eliminary report and its discussion in the Commission
protection was not always left to the discretion of the Statgppeared to leave the topic at once both too narrow and too
in many cases, there was an element of compulsorineggyad. According to this view the Commission should focus
secondly, distribution of the compensation obtained was ng{ preliminary studies far more closely on the main practical
always left to the discretion of the State; and thirdly, thgroplems that needed to be examined. Without that as a basis
damage invoked in claims presented by the State did igf fyture decisions it was doubtful whether the Sixth
always differ from the damage sustained by the individugtommittee would be in a position to decide whether detailed

The shiftin perspective was evident, for example, in bilaterglork on the topic would be well-founded or feasible.
investment protection treaties and the International Centre for

Settlement of Investment Disputes (ICSID) Convention. | 0 _Accordmg_to another view, the Commssm_n was notin
current practice, the State most often acted as the agent ofgfRosition to achieve much progress on the topic since some

individual in providing a channel for an international cIainﬁ_)'c its m(_ambers conS|_dered unilateral acts to be a source of
where no direct channel existed international law while others saw them as a source of

) _ international obligations.
76. The comment was made that it was essential to take the

views of the developing world into account. There was a clear

need to distinguish between the possession by States d?. Definition of unilateral acts and scope of
diplomatic protection rights and their consequent exercise of  the topic

such rights in regard to individuals under their protection. It

was a State’s sovereign prerogative to protect the rights 8@l sypport was expressed for the elements of the definition
interests of an individual who was linked to it by nationalityyt pjateral acts suggested in the Commission’s report, which
However, since a State might fail to pursue the cause of SUgL\ e nilateral acts as an autonomous, unequivocal and

an individual for reasons beyond the individual's contrgloqrious expression of the will of a State which produced

relating to the relative influence possessed by the Statejgfe national legal effects. This definition, it was said,
nationality of the individual in the international arena, the

Commission should take into account the need to establish

12
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provided an interesting basis for further work, in particular, to another opinion, the Commission should not take too
for delimiting the scope of the topic. narrow a view of its future work on the topic. While it could

82. The primary question, it was said, was whether the 69:9( useful to consider the legal effects of declarations and other
of the State had been intended to produce legal effeé%rg?l statemle(:jnts. mtende'd tlo tr:ave Ieggl consequTnces,
vis-a-vis one or more other States which had not participatBEio en;ls (r:]ou arllsel preusg y because I was not EV\(/jays
in its performance and whether it would produce such effec"f’sear whether particular words or actions were intended to

if those States did not accept its consequences, eitC Ve §ugh cr?nslgcg)uenges.hAccordlngf .to th|sk V|edw, the
explicitly, or as implied by their subsequent behaviour. ommission should broaden the scope of its work and not to

] confine itself to unilateral statements clearly intended to have
83. The autonomous element of a unilateral act was stresgggh| effects.

by some delegations as essential in the sense that such acts ) ) ;.
were capable by themselves of producing legal effects und A view was also expressed that a major difficulty lay
international law and did not depend for this purpose eithHt the virtual impossibility of distinguishing between

upon the performance of another act by some other Stateu&ilateral acts aimed at creating a normative legal obligation
upon its failure to act and those which were purely political in nature. The

suggested focus on the “intention” of the performing State as
84. In connection with the basis of the binding nature ¢f |eading criterion was problematic since that element did not
unilateral acts, one view stressed the principle of good faitng itself to objective evaluation. It would, moreover, be

and the desirability of promoting security and confidence ifappropriate to use specific formal criteria to characterize
international relations. It was also stressed that the obligatcg]binding legal declaration. Given the impossibility of finding

nature of such acts was dependent on the intention of the Stgi@ore scientific definition of a unilateral declaration, one was
which performed them rather than on another State’s legglced to come back to the three prior conditions proposed
interest in compliance with the obligations it created. by the Rapporteur: the intention of the declaring State, the

85. Several delegations underscored the need to delimit fiecumstances in which the declaration had been made and
scope of the topic from the outset so that the analysis woufte contents of the declaration. In practice, however, the first
be more thorough and could progress more rapidly. It wa§d second criteria were often seen as one because the
necessary to establish a clear framework that could facilitatgcumstances were usually perceived as the only means of
the Commission’s work by identifying the categories ogvaluating intention. In this view, while the importance of the
unilateral acts which should be examined by the Commissi@finciple of good faith in contractual international relations
and those that should not. should be recognized, it should not be considered as an

86. The importance of the definition of unilateral acts fo?dequate basis for determining the binding nature of a

delimiting the topic’s scope was stressed. It was im Ortargeclaration. Contrary to what was the case in the law of
it was sa% to rgvent thepsco e of the to .ic from beF::omi tlteaties, reciprocity was not needed in the case of a unilateral
fop P P claration, nor was any notification of acceptance of the

too broad or narrow and to stress the criteria for a unilaterg claration by other States. According to this view, any
legal act, which must produce legal effects in respect tempt to classify unilateral declarations within strict

subjects of international law which had not participated in it@ategories would run counter to the actual practice in the
performance and must generate legal consequen

ffikmat |
; _ : . international arena. Furthermore, any attempt to set strict
independently of the manifestation of the will of some oth y P

subject of international law. In this connection severa (_)undaries _would Impede politica_ll manoeuvring by States,
delegations supported the vieW that the Commission’s stu el regult that_pre_lctlcal ways quld. be found
should be limited to the acts of States which were “strictlﬁbypass the reancnons. This view con_S|dered It |mperat_|ve

to, limit the topic as much as possible and to restrict

:;n'gti;fﬂé;ée;r:’éhﬁ;g gﬁf&iigﬁ;}g E;‘;?:gti IrnEI('erZZ?;{/Iv%% | sideration to the existing international principles of good
9 ' ith, estoppel and international customs and practice.

mean excluding unilateral political acts as well as acts linke
to a specific legal regime. 89. Several delegations maintained that acts linked to a

. : . specific legal regime should be excluded from the
87. Some delegations pointed out that it was not alwa 9 9

easy to determine whether a given act was legal or political mmission's study. Specific mention was made in this
y 9 9 P connection of acts connected with the law of treaties, such as

in nature. International courts, one view maintained, had ofterf'} . e .

L . . . Offer, acceptance, signature, ratification and the formulation
made that determination on the basis of the intention of th(? .
. . of reservations.
State and the consequences of the act in question. According

13
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90. Asregards silence, acquiescence and estoppel, some be covered by the scope of the topic, especially as in
delegations expressed themselves in favour of including them  contemporary practice many unilateral acts of States were
in the study of the topic, since they could, if only implicitly, addressed both to States and to international organizations.

have consequences for other subjects of international law. A broad approach, it was also said, was clearly preferable,

91. Some other delegations, however, did not think thB{;\rticularIytaking into accgunt th'e growing participation of
silence could be viewed as a unilateral act, even thougkﬁﬁ?tors other than States in the international legal process.

could be considered a sign of a State’s intention to assufgnseduently, the scope could be extended not only to State
legal obligations or to accept a legal situation. acts issued in respect of international organizations but also

_inrespect of other limited subjects of international law.
92. Asregards estoppel, doubt was expressed that unilateral

statements made by the agent of a State in the course’gf According to another view, while it was too soon to

proceedings before an international court or tribunal coufifcide whether the scope of the topic should also extend to

be considered to be unilateral acts of the State. It was allé@'lateral acts of States issued in respect of other subjects of

pointed out that estoppel did not constitute a truly unilaterdJternational law, the Commission should nevertheless take

act because it was not specifically intended to create Ifi{o account all possible beneficiaries of unilateral acts as it
obligation by the State invoking it and because in any case thaould consider the role of unilateral acts of States in the
characteristic element of estoppel was not the conduct of ffigvelopment of customary international law.

State in question but the reliance of another State in that 99. Some delegations agreed with the Special Rapporteur
conduct. and the Commission that unilateral acts giving rise to

93. Inthe view of other delegations, while the Commissioﬁgtemat'qnél resgon3|b|_l|tylsr|10u!d behexgluded. frf’m the
at an initial stage, could confine itself to the study of “strictly’ omm|s§|9n shstu y,dpartflcsu arly since t _eb_llommr:ssm.n was
unilateral acts, at a later stage, and in the light of the resuft§929€d In the study of tate responsibility. Thus, it was
achieved in that study, it might examine other less formBPnted out thatlegal actions, namely the conduct of States,

expressions of the will of States which were particularljy"ich might be lawful or unlawful and, in the latter case,
relevant in international practice, such as acquiescen nerated international responsibility, were not intended to
silence and estoppel ’ establish general or individual rules.

94. Several delegations addressed the questions wheth&p: Inanother view, however, aitugh it was true that the

the scope of the topic should extend to unilateral acts GPMMission was engaged in a specific study of State

subjects of international law other than States, such as agPonsibility, the question of whether and to what extent a

of international organizations or to unilateral acts of Statédllateral act might entail State responsibility was of great
addressed to other subjects of international law. interest in the context of the present topic. According to this

view there was an interesting parallel with the law of treaties.
95. Asregards unilateral acts of international organizationgticle 37, paragraph 2, of the Vienna Convention on the Law
a number of delegations were of the view that these agfTreaties stated that when a treaty created a right for a third
should be excluded from the Commission’s studyhaligh  state, that right could not be revoked or modified by the
they were genuine unilateral legal acts, they were specialdarties if it was established that it was intended not to be
character and purpose, required special rules apglocable or subject to modification without that State’s
consequently fell outside of the Commission’s mandate. TRgpsent. It might, then, be consideretjtatis mutandisthat
practical usefulness of including such acts was al$0; unilateral act, such as a declaration, was clearly intended
questioned. Some of the delegations which were against fdecreate a right for a third party, the author State could not
inclusion of these acts felt that if they were neverthele%”atera”y revoke it, and if it did so, it would incur
finally included their treatment should be limited in scoperesponsibility. According to this view, such questions fell
96. Some other delegations believed that the Commissi@gically within the scope of the Commission’s study.

should not defiitively discard the possibility that it might 101, Also concerning the scope of the topic, one view
extend the scope of the topic to unilateral acts of internationglessed that it would be most useful to continue studying the
organizations even if at the first stage of its work it shoulgevelopment of the consolidated rules of the law of treaties
focus on unilateral acts of States. in order to determine how far they could be adapted to the
97. Concerning unilateral acts of States issued in respé&ggulation of unilateral acts. According to this view, it was
of subjects of international law other than States, sevefglportant to establish a definition of rules of interpretation,
delegations did not see the reason why such acts should not
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both those governing unilateral acts and those that could b@7. Many delegations noted with satisfaction the progress
applied equally to unilateral acts and to international treaties. made by the Commission in its reformulation of the rules on
State responsibility. They also expressed support for the
Commission’s efforts to amalgamate some provisions, or
3. Approach to the topic delete articles. It was observed that the draft articles
provisionally adopted by the Commission on first reading had
102. Some delegations@orsed the approachiggested by already had an impact on State practice and had recently been
the Special Rapporteur that the Commission should focus itferred to by the International Court of Justice in a decision.
attention not so much on thenégotiunt or substantive In that regard, several delegations called for the early
content of unilateral acts but rather on the “declaration” a®mpletion of a generally acceptable instrument on State
a prototype, instrument or formal procedure whereby a Statesponsibility. However, the view was also expressed that any
could produce legal consequences in a unilateral mannermajor changes would undermine the growing authority that
the international plane. In this connection, a parallel wasany of the draft articles were acquiring, and that revisions
drawn between a “declaration” with regard to the law ofrould create undesirable delay in finalizing the draft articles.

unilateral acts and the “treaty” in relation to treaty law. The(s{go& While there was general agreement on the structure of

e draft, the remark was made that Part Two, as it emerged
ftom the first reading, did not seem well organized.
Reorganization would therefore appear necessary in order to
103. Other delegations did not make a distinction betweedke into account the choices made in Part One. Concerning
the formal instrument or declaration and its substantitee content of the draft articles, support was expressed for
content. They suggested that the Commissharugd not limit  distinguishing between “primary” and “secondary” rules, with
its study to a single category of unilateral acts, such aslythe latter being codified. In this regard, reservations were
declarations, but should work on all the main categories ekpressed regarding some draft articles because they
unilateral acts, such as, for instance, promise, recogniticaudressed primary rules. It was noted in this regard that, while
renunciation and protest. there was nothing to prevent the Commission from stating as
a prior condition to its work the existence of a wrongful act
. by a State, the study should not deal with the content of the
4. Outcome of the work on the topic international obligation which had been breached.

delegations doubted the usefulness of trying to divi
unilateral acts into categories such as “protest
“promise”, etc.

104. There was general support for the Commissionlsog' With regard to the form of the draft _articles, different
deci.sionto proceed with the consideration of the topic on tﬁ/éews were expressgd. Some delegations preferred an
basis of the elaboration of draft articles with commentarie'rs]temfatlonal co_nvent|on as opposed o a declgranon or

b d by the Special Rapporteur in his future re O%udelm_es_,._ In this connection, |t_w_as note_d that since State
to be prepared by P PP P .responsibility had a central place in international law, to have

i o of i o sk bl a0 St g . i e secopanie, i
systematic codification ' serve to strengthen confidence in _the legal dealings between
' States. On the other hand, the view was expressed that the
105. The above course of action, it was also stressed, did d@ift articles should not take the form of a draft convention.
prejudge the final outcome of the Commission’s work on than international convention might creat@necessarily rigid
topic or on the form which in the end such articles would takeules. One suggestion was to adopt a code of State

whether a convention, guidelines or recommendations. responsibility that would be similar to a convention by its

106. In this onnection, one view was expressed that the fingPntent while resembling a General Assembly declaration in

product should be in the form of a guide to practice rathd® Pinding character. Support was also expressed for the
than a draft convention. Special Rapporteur’s proposal that the question of the form

of the draft articles should be deferred.

D. State responsibility 2 State crime

1. General comments 110. Divergentviews were expressed regarding the inclusion
of the notion of “crimes” in article 19 as well as the
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distinction between crimes and delicts. According to one of society’'s common values. To abandon such a hierarchy of
view, State “crimes” should not be included in article 19, edarhes of international obligations, as had been proposed,
inasmuch as that concept did not have a basis in State practice would be to disregard that need and to return to the traditional
or judicial decisions. International law did not recognize that bilateralist approach to the law of international responsibility,
States could be subjects of criminal responsibility, nor did any  which had been concerned solely with repairing the damage
mechanism exist to enforce such responsibility. There was no  suffered by a State as a result of a breach of a primary rule of
reason, moreover, to include a legal concept which the international law.

international cqm-mum_ty was not yet prepared to acce'?t'l'iz. The view was also expressed that State responsibility

was also gnreahsﬁc to mtroduge the concept of State Crmﬂ%as neither criminal nor delictual but international. Any
since the mterngmonal community was made up of.S-tates wit mparison with the criminal responsibility of natural or legal
equal sovereignty. Furthermore, It was _dlfflcult t. ersons under internal law could be misleading. The term
comprehend that a State that included people in a collecti

Id be indicted. N v had the distinction b ifiternational crime” merely denoted the existence of a
iense could beIn |cEe ) “0t onlyha ,t € |slt|nct|on etwe Becial scheme of responsibility with respect to the ordinary
international crimes” and “delicts as internationally wrongfu

N : . ) ) egime. The remark was made that, while it was not essential
acts” become increasingly attenuated in the draft artlcles,t% se the terminology “delicts” and “crimes” to distinguish

f_ar as consequences were concerned, but the conpept 'Betveen wrongful acts and exceptionally serious wrongful
fitted uneasily into a set of sendary rules. Moreover, it was acts, a unified regime on responsibility would make it
noted that the inclusion of the distinction would delay thﬁnpossible to guarantee that certain particularly serious

Commlss(;onst \;\;]orkdapd bhl‘.”ld cf:gntrlputed to _tr;e dotl.Jb cinsequences arose solely and exclusively from the breach
expressed as to the advisability of drawing up an internatio norms protecting the fundamental interests of the

treaty be_fore establishing guidelines or gwdes to pr"’_‘Ct'%ternational community. It was noted further that the use of
Reservations were also expressed regarding the terminol ¥ term “crime” had generated problems deriving from its

gsfdt |nTg|stt|tngw_sh|Ing bet\r/]v_eﬁr;] w(;t(;rnatl?nkal cfrlmes aNfHmestic law connotations. In this connection it was observed
elicts. Thatterminology, which had been taken Irom Pengia i there was any real danger of confusion, the use of an

law, d}idlnoi ade(;qua_tt:lydet_scnbﬁ the_lt_jr:fferent Cztegor'esé\ﬂ?rernative expression, such as “exceptionally serious
wrongful acts under international law. The remark was ma ongful act”, could be envisaged. As to the term “delict’,

that the best way forward in international law was to try to 9¢fe view was expressed that it lacked a generally accepted
universal agreement that particularly heinous behaviour ﬂgnificance and, in that sense, its use was perhaps not
the part of individuals should be criminalized and to establi dispensable I'E did however, provide the necessary

the necessary procedures and institutions at the internatio (%tradistinction to “crime” and. were the latter term to be

Iever!t%eﬂsu_re tha_trEuma;fn t:eu:gs Wtert;el_c;llled tlo ?CCOl:_m %rtained, there would be no option but to retain the term
such behaviour. The efiorts to establish an Internationgyeicyr as well. In that context, of the five possible

Criminal Court were referred to in this regard. approaches suggested by the Special Rapporteur in relation
111. According to another view, the notion of State crime, to the international crimes of States, a preference was
as expressed in article 19 of the draft, was fundamental. expressed for the second, which replaced the expression
Together with other notions already entrenched in “international crimes” with “exceptionally serious wrongful
international law, such as those of collective security and acts”. Such a solution would avoid the connotations of
jus cogensthe notion of State crime constituted one of the domestic criminal law. Indeed, some legal codes could not
pillars for the creation of an international public order and provide for the criminal resghtysiba State, inasmuch

was firmly rooted in the public conscience as a reality which as they did not even have provision for the criminal
could not be ignored by the law. Furthermore, the distinction respditgitf legal persons generally.

between international crimes and delicts existed in law, nﬁ3 It was observed that. whichever term was selected. it
only in terms of doctrine but in terms of the sociology 0. essential to clarify the legal consequences arising from
international relations. The international criminalization Qttne violation of the two categories of rules and to determine

exceptionally serious wrongful acts” was thus intended {0, 4o qrees of responsibility in each case, in order to establish

strengther;] tT],e rr:onon IOf mte;rrr]latlongl p_lt_thl)Ilcderjer.and | n objective criterion based not on the damage or blame
preserve the highestvalues of humanity. The distinction alag, |, sor culpa), but rather on the magnitude of the wrongful
took into account the evolution of international society, whic

based lidarity b S i h ct and its effects. It was suggested further that the
was now based on solidarity between States while at the s mission should consider whether different regimes of

time reflecting their wish to respond collectively to aViOIatior?nternational responsibility should be applied, depending on
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the seriousness of the breach of the international obligation,
whether punitive reparations were to be allowed, how claims
by States not directly affected were to be dealt with and the
relationship between the regime of international responsibility
and the United Nations collective security system. However,
it was noted that while the Commission would continue to
take an “objective responsibility approach” and positive law
certainly drew distinctions between certain rights and
obligations, such distinctions did not always have to entalil
automatic distinctions in the consequences, particularly with
regard to reparation.

in article 1. Their exclusion, however, could have a
significant impact on the activation of the mechanism of
responsibility. Consequently, the remark was made that it
might be advisable to review article 1, bearing in mind the
definition of “injured State” that might be adopted and the
degrees of responsibility that might eventually be established
in the draft articles. According to another view, the existence
of harm was an indispensable element for triggering State
responsibility and therefore the idea that a failure to fulfil
obligations was sufficient was subject to criticism.

114. Itwas also observed that the category of crimes might4 Attribution

be defined in other ways, for example, by reference to the
existence of some specific system for their investigation a
enforcement or to their substantive consequences. On
other hand, it was noted that the fact that the Commission h
conducted its consideration of the matter not on the basis Jf
the notion of “exceptionally serious wrongful acts” but,
rather, on the basis of the specific characteristics
obligations erga omnesand obligations arising from
peremptory norms jys cogeny and, within the latter
category, of “crimes”, might be more relevant and useful for
the structuring of the regime on international Stat
responsibility.

. Inresponse to the Commission’s question in paragraph
of its report, some delegations observed that all conduct
an organ of a State was attributable to that State under
article 5 of the draft articles, irrespective of thuge gestionis
¥jure imperiinature of the conduct. It was noted further that
the
committed by the orgaultra vires The remark was made that
there was no relationship, as the terms used in the question
ight suggest, between whether an act was attributable to a
tate and whether the State enjoyed immunity from the

same principle applied even where such acts were

o jurisdiction of foreign courts. Furthermore, as a practical
115. The comment was made that the Commission showihtter, the distinction between the two types of acts was
address the question of whether there was a hierarchyetremely difficult to draw and could considerably restrict the

international obligations, taking

into  consideratiompossibility of a State being held responsible for committing

developments in international law, particularly with respegin internationally wrongful act. Moreover, no importance was
to Jus cogensrules anderga omnesobligations. In that attached to that distinction in international practice and
context, it was observed that while the latter related Conceﬁmﬁsprudence_ The comment was made that the issue might
were much broader notions, “State crimes” were more seriogiso have to be considered further from the standpoint of
than acts violating rules with gus cogenscharacter. jyrisdictional immunities and diplomatic protection.

Furthermore, the rules relating to State crimes were n
subject to any exception. Violations ofus cogeng
meanwhile, formed a narrower category than ac
contravening obligationsrga omnes“State crimes” could
therefore not be replaced by either of the other two notion?.

Therefore, it was proposed that the systematic developm At

of the key notions of obligationgrga omnesnd peremptory
norms (us cogeny and a possible category of the most
serious breaches of international obligations would resol
the contradiction created by article 19.

ﬂs. As to the structure of chapter Il of Part One of the draft
ticles, it was remarked that the draft, and specifically draft
article 9, was deficient in terms of consistency and symmetry
f language. Furthermore, the relevant draft articles
ts. 5-10) distiguished between conduct of the organ of
the State acting in that capacity and conduct by persons,
ntities or organs of another State involving the exercise of
éements of governmental authority of the State. Neither
ormulation was entirely free of ambiguity and the former, in

particular, was potentially problematic since the attribution
of one and the same type of conduct to the State might well

3. Requirement of damage

vary in accordance with a given State’s ddéfion of “organ”.

In the latter regard, reference was made to the deletion of the

116. It was observed that there was no requirement?}l?
damage for a State to incur responsibility for an
internationally wrongful act. Questions of damage or fault h

rase “under the internal law of that State” after the words
any State organ having that status” in draft article 5. It was
aq]bserved that even though there might be a justifiable need

been referred to the primary rules and should not be inclugi@ensure that a State did not evade its responsibility through
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restrictive qualifications based on its domestic laws, the mere  in exceptional cases. It was further noted that while the right
deletion of the reference to that law would not resolve the of States to take countermeasures in response to unlawful acts
problem. Instead, it would present difficulties, since it was was permissible under customary international law, the
precisely internal law that defined what was considered a desirability of providing a legal reginteifdeomeasures
State organ. Hence the view was expressed that it was was questionable because of the complexity of the issues
inappropriate to delete the phrase in question, since internal involved. In this regard, the view was expressed that article
law was of primary importance in defining the organs of a 50 did not reflect State practice or customary international
State and its definition could cover both practice and customs.  law. Moreover, it was noted that theawsgerfneasures
According to a different view, while there was no doubt that vdared more powerful States and would potentially
internal law would be relevant in certain circumstances, it was undermine any system based &ty eouk justice.
not always decisive, and it might be better to refer to internal  Therefore, the observation was made that a countermeasures
law in the commentary rather than in the body of the draft regime might warrant a specific study by the Commission, but
articles. The view was also expressed that the responsibility not as part of the law of relipoAdibrnatively, the view
of international organizations and of States for the acts of was expressed that the provisions on countermeasures would
international organizations should not be included in the find their proper place in the articles, since strictly speaking
current draft articles, since that subject had its own special they were not considered a right of an injured State but one
characteristics. of the circumstances precluding wrongfulness, and were a
corollary to the settlement of disputes relating to the exigency
of responsibility.

5. Circumstances precluding wrongfulness 121. With regard to their content, it was noted that, given the

119, It b d that “ci i ludi lack of an effective, centralized system of coercion, it was
' was ~observe at ‘cireumstances preciuding., eivable that an injured State should be prevented from

wrongfulness .ShOUId not b.e r.EVISIted in the draft articles, qgking countermeasures. In this connection, the comment was
the concept fitted uneasily into a set of secondary rule

H deration of leqal flowing Miade that only States directly injured by a wrongful daisld

ence, consideration otany 'egal consequences Tlowing gl o ¢ right to react and even then they should have to prove
State conduct, notwithstanding the existence of circumstan RSt they had suffered harm. However, in order to prevent
precluding the wrongfulness of that conduct, was clear ' ’

. . apuses, it would be prudent for the Commission not only to
beyond the scope of the draft articles on State reSpons'b'l'@l’arify the rules of customary international law, but also to

which were prgdwated on there having been wrongiul StacE%veIop clear rules limiting the circumstances under which
conduct in the first place. A further remark was made that t ates could resort to countermeasures. The following

preclusion of the wrongfulness of an act should not in marks were made in this regard: the application of

circumstances preclude cqmpensanon for damage cause% Untermeasures should not adversely affect the rights of third
that act. As to the preclusion of wrongfulness in the Conte§Eates; the inclusion in the draft articles of an obligation on
of coun_termeasures, the commenF was madg that it could ﬂ% part of the injured State to negotiate prior to taking
be claimed, as had been done in draft artlcle. 30, that tcSuntermeasures appeared to be appropriate; in the meantime,
wrongfulness of an act of a State was precluded if the act ViR injured State should confine itself to taking such interim

n resgo_nseS;[ot anqthertr:/v:ongfljlij acL co;ntrgltted tby Teasures as seemed necessary to protect its rights; and the
wrongdoing State, since that would subvert the System g, o - ¢ negotiations or of any other peaceful dispute

rules_ which the Commlssu_)n_ was attempting to establish Yitlement procedure did not entitle the injured State to resort
the ﬂe!d .Of State respon3|b|I|ty_. It was suggested that tQS countermeasures as it saw fit. It was also noted that the
Commission should carefully review article 30 and Part_ w nterests of the international community required that certain
chapter lll, to ensure that any coercive measure that might egories of countermeasures be prohibited. Tiggestion
?ncludeq in the draft aT“C'eS strictly conformed to th(?/vas made that the Commission should examine the issue
international legal order in force. further with reference to the recent practice of States, and that
it should consider the measures adopted in recent years
6. Countermeasures against “pariah State_s wh|ch_ were guilty qf v_|olat|ng the
fundamental norms of international law. While it was noted
that it might be useful for the Commission to also consider the

120. The remark was made that it was netessary to draft . . .
. . rejationship between countermeasures and resort to third-
provisions on countermeasures, which could only be tolerate ; :
rty dispute settlement procedures, which should not

under international law as an extreme remedy to be taken OR@/
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necessarily preclude countermeasures, it was pointed out that

it might not be practicable to include detailed provisions in
that regard.

suggested that the general principle seemed to be that, where
a multilateral or regional convention had mechanisms for

reacting against violations, those mechanisms took priority.
Therefore the

recommendation was made that the

Commission clarify those issues and that it consider the

7. Injured State

desirability of drafting separate provisions dealing with the

two sources of international law rather than combining them.

122. It was observed that the identification of an injured
State pursuant to article 40 was vital in determining the right

to claim remedies against the wrongdoing State, including8. Reparation

legitimate countermeasures. According to one view, while the

term “injured State” in article 40 was ambiguous, th&24. The issue of reparation was raised in the context of the

Commission would be wrong to re-examine it only on the
basis of the notion ofus cogens The view was also
expressed that as currently drafted the provision did not offer

Commission’s question, in paragraph 36 of its report, as to

the appropriate balance to be struck in Part Two of the draft

articles between the elaboration of general principles and of

a satisfactory response to breaches of obliga#wsga omnes more detailed provisions. It was noted in this regard that the
owing to its inconsistency with article 60 of the 1969 Vienna approach in the current draft was prone to weaknesses of both

Convention on the Law of Treaties, which provided more
restrictive rules. According to another view, it was important

to clarify the notion of injured State as contained in draft preferable.
consideration of the law on reparation and compensation

article 40, particularly in relation terga omne®bligations,
jus cogensand State crimes. Hence, it was suggested that the
Commission review and clarify the terminology used in regard
to the definition of “injured State”.

123. The comment was made that it was important
recognize that designating all States as “injured” and granti
them a full range of responses to “crimes”, including the rig

excessive dityaral misplaced specificity. From the point
of view of clarity of the law, detailed regulations might be
However, detailed and comprehensive

would take considerable time and would delay the completion
ofthe Commission’s work. A preference was expressed for

emphasizing general principles rather than very detailed and
ﬁpecific provisions, so that the relatively complex subject
Hbatter of reparation and compensation could be dealt with in
et satisfactory way while allowing enough flexibility for

to take countermeasures, could lead to abuse. In this regasr%?c'f'c cases.
it was proposed that the right of response should be givé&5. According to another view, it was especially important

only to States that were directly affected, and that responses
to violations of community obligations should be granted

to establish principles concerning the consequences of an
internationally wrongful act that would be sufficiently

according to the proximity of a State to theglach of which acceptable. Hence more detailed provisions would ensure
it was a victim. It was suggested that the Commissioowdd greater legal security in so sensitive an area as that of

consider the latter issue and propose objective criteria. In this
regard, the point was made that an objective determination
of the existence of a breach of a fundamental nolnwsd not
be left to the discretion of the State which claimed to be
injured. Instead, a suggestion was made that the International
Court of Justice was the body which offered the best
guarantee of impartiality and which was capable of taking a
fully informed decision on the existence of such a breach.
Thus a State would first have to show that the right alleged
to have been violated was a primary rule in international law
and that the parties were bound by that primary rule, whether
established by treaty or by customary international law. In the
case of the latter, reference was made to the difficulty of
determining what mechanisms might be applied when
particular provisions were violated, since the choice of
enforcement or dispute settlement procedures differed
between treaty and customary international law. It was

international responsibility. Furthermore, chapter Il of Part
Two would be improved if the content of the articles on

compensation and guarantees of non-repetition was

broadened by incorporating, in particular, certain norms of
customary international law which had entered into
international jurisprudence. It was also noted that since
compensation, in practice at least, was the most relevant
element in making reparation for the injury caused, more
detailed provisions on compensation, in particular with regard
to the assessment of pecuniary damage, including interest and
loss of profits, would be preferable. The comment was also
made that although the basic principle established in article
42 was one of full reparation, both article 42 itself and
subsequent articles suggested a change in that principle. In
this regard, it was observed that article 42, paragraph 2, could
be interpreted as a deviation from the full reparation standard
and opened the way for abuse by wrongdoing States.
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Similarly, if compensation was to be the main remedy resorted  whether the draft articles took the form of a convention or of
to following an internationally wrongful act, article 44 was a declaration of principles.

too brief, particularly when contrasted with the more detailed

provisions in articles 45 and 46. It was also suggested that, . o .

in accordance with the principle of full reparation, the E. Nationality in relation to the

payment of interest should be the basic and general rule for  gyccession of States

compensation.

1. Nationality of legal persons in relation to
9. Dispute settlement the succession of States

126. With regard to the dispute tdement mechanism 128. Several delegations shared the Commission’s view that,

envisaged in the draft articles, the comment was made thatdsthe definition of the topic sod, the issues involved in the
effectiveness should not be prejudged on the grounds t/$§€0nd part dealing with the nationality of legal persons were
States would not accept binding settlement of disputes in tH@@ SPecific and the practical need for their solution was not
field. Nor could the objection be raised that it would be §Vident. It was felt that the low incidence of legal disputes
specialized system, since there were special regimes for ff#1ing to that question in recent cases of State succession
law of the sea or in the field covered by the Internationgowed that it was not a pressing issue, and that in any case
Criminal Court. It was further suggested that the final contefitvas generally dealt with in the context of private rather than
of the provisions on the settlement of disputes would largghyPlic international law. The point was also made that the
depend on the manner in which the draft articles wefdture of the second part rested in the hands of Governments
adopted. While the view was expressed that a convention§n@ POsition to share their practical experience of State
international State responsibility for wrongful acts shoul@Uccession as it affected the nationality of legal persons; in
include dispute settlement provisions, according to anothé{e @bsence of comments in that regard, the Commission
view, the provisions on dispute settlement seemed misplad8ight do better to turn its attention to other issues. In this
since there was no reason to single out disputes connecg@gnection, a delegation from a country which had recently
with State responsibility by applying an ad hoc settlemefdergone a succession of States indicated it had not faced

mechanism to them. There were rarely any disputes ab&¥y Practical problems as regards the nationality of legal

responsibility alone, but rather substantive disputes whi€§"SONS.

had consequences for responsibility, and hence it would b29. Another such delegation, however, argued that
better to rely on general international law. In this regard, groblems of this nature had in fact arisen in the absence of
was suggested that Part Three of the draft artichesikl be relevant international rules and that therefore work on the
given the form of an optional protocol, if it could not besecond part of the topic was of utmost interest. This position
deleted. received some support.

130. The first alternative approach considered by the
Commission, namely, expanding the scope of the study
beyond the context of the succession of States to the question
gthe nationality of legal persons in international law in
neral, was supported by some delegations, particularly
insofar as the question would be addressed as a new topic.
connection, it was also important to respect the parallelisﬂ?e View was expressed that, with c_ountrles becoming more
between the law of treaties and the law of internation pd more mterdependent e_conomlcally and the vo_Iume of
gwestments growing, the time had come to rethink the

responsibility, while making clear the complementarity of the ~ =~ ) )
draft articles with the Vienna Convention. It was observet('iaqmonaI approac_h to the maFter. chers_d|d not rc_egard this
tion as appropriate or feasible, in particular owing to the

that the Commission should draft the articles on th%p ical dificulties in the liaht of the di ity of
assumption that the rule ofex specialis should be numerous practical ditficutiies in the light oT the diversity o

transformed into a general principle. Likewise, support w levant national laws. It was also felt that such work would

expressed for the notion that where specific treaty regimggnaderably overlap with the topic of diplomatic protection.

provided their own framework for responsibility of States}31. As regards the second alternative, which consisted in
that framework would ordinarily prevail, regardless okeeping the study within the context of the succession of

10. Relationship with other rules

127. Concerning the relationship between the draft articl@
and other rules of international law, the remark was made t
the draft should continue to respdei specialis In this
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States but going beyond the problem of nationality to include  of consistency, the text of draft articles 10 and 18 and to use
other questions, some delegations expressed reservations in  the expression “genuine and effective link” in both, as well
the light of the problem of the diversity of national laws on  as to clarify concepts such as “appropriate legal connection”
the subject. Others, however, supported this approach. In and “reasonable time limit”.

particular, t.here was the view th-at the Commission shoglcés_ As regards the general provisions in Part |, support was
prepare an instrument, perhaps in the form of a declarati pressed for the presumption of nationality in article 4,

establishing basic pn_nmples fgr agldressmg the Ieg.gthough it was added that such presumption was subject to
problems cqqnected with the nationality .and legal capac%y specific arrangements that might be reached by the parties

of Iegal e.”““es. affected by a succession of.Stgtes, aB8ncerned. There were divergent views on the need for the
possibly .mcludmg a savings clause coqf{rm|ng th?nclusion of article 11. The point was made that, while the
preservation of the property rights of such entities. principle of family unity was an important one, habitual

132. There was also a view that it might be useful to draw resideunglet to be considered the most important criterion

upon elements of both above-mentioned options as regards in determining nationality. It was felt that the issues raised in
the future work on the second part of the topic. The article 13 were not directly related to the problem of
suggestion was made to consider the question of the nationality. Support was, however, expressed for the
nationality of legal persons before examining it in the context  provisions in articles 14 and 15. There was a view that article
of the succession of States, or even to begin with a study of 18, paragraph 1, overemphasized the principle of effective
the concept of “legal persons” as such. nationality which had no basis in international law.

139. In respect of Part Il, the view was expressed that

situations of decolonization should also be addressed, or that,
at least, the Commission should specify that the established
regime appliednutatis mutandiso such situations.

2. Nationality of natural persons in relation
to the succession of States

133. Some delegations commented on the draft articles &0- The pointwas made that, in the case of the dissolution
nationality of natural persons in relation to thecsassion of ofafe_deral St:_:lte, the crltenon of the nationality of the former
States provisionally adopted by the Commission on ﬁrgpnsutuentgmt ofth(_a federation should takepedence over
reading at its forty-ninth session. Such work was considerftf! of habitual residence, as demonstrated by recent State
both timely and useful in providing solutions to the problemBractice.

faced by States. Support was expressed for the generall. Support was expressed for the Commission’s approach
approach adopted by the Commission. to only address successions of States occurring in conformity

134. As regards the final form of the draft articles, som¥ith international law.
preferred a declaration, others a convention.

135. Itwas considered important that the draft articlestd . Reservations to treaties
not encourage dual nationality. The inclusion in the text of the
obligation of States to prevent statelessness was welcomed_l._ General comments

136. Concerning the right of option, the view was expressed

that it was a powerful tool for avoiding “grey areas” ofi42. Several delegations reiterated the view that the Vienna
competing jurisdictions and that it should be applied to th€onvention on the Law of Treaties established a workable
maximum extent possible. There was also the view, howevgsgal regime for reservations applicable to all types of
that the rights of States should not be reduced excessivelyigaties. A special regime of human rights treaties would not
the benefit of the rights of individuals and that States shoulflake it less universal although it might be useful to consider
retain control over the attribution of nationality. In thisurther an ad hoc reservations regime for human rights treaties
connection, the point was made that article 10, paragraphiéit needed to be adapted to the aims and characteristics of
was too restrictive. such treaties. This Vienna regime did not require a major
137. There was a proposal to define the expressiffvision or anyfundamental modification butits possible gaps
“succession of States” in article 2 (a) as “the replacement@fd ambiguities, especially in the case of inadmissible
one State by another in the responsibility for th&eservations, needed to be filled and clarified in an exercise
administration of territory and its population”. Furthel©f progressive development of international law. The
suggestions on terminology were to harmonize, for the sake
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guidelines on the definition of reservations and interpretativiel9. It was also observed that some reservations were so
declarations seemed therefore useful. general that it was impossible to reconcile the scope of the

143. It was also noted that entering reservations wagd goervations with the object gnd' purpose of the trea}ty
sovereign right of States ensuring the universality &oncerned or to assess the practical impact of the reservation.
multilateral treaties This problem was particularly difficult in the case of human

rights treaties when the objecting State would like to regard
144. Other delegations, while adtting that the work of the tpe reserving State as party to the treaty without the
Commission on the topic could serve the pressing needsgéervation, departing thus from the usual effect of the Vienna
Governments on their daily business, expressed sopgime whereby the effect of an objection to a reservation was
reservations about the definitional exercise to the extent thgit the provisions to which the reservation related did not
it did not touch questions of legal “substances” on which thgpjy hetween the two States to the extent of the reservations.
Commission had embarked. They advocated some cautiongyis “severability” doctrine in human rights treaties had been
the question of interpretative declarations which might n@fypjied by a number of countries and it was hoped that it
constitute a separate legal category but merely beyguld be reflected in the next report of the Special
convenient porte-manteatifor statements that were notrapporteur. However, according to another view, there was

reservations. They also wondered whether the legal effegigie State practice to support the severability doctrine.

of interpretative declarations were an essential part of the he Vi d thatheloah the Vi
Commission’s study of the topic. 150. The view was expressed thathaligh the Vienna

regime did not provide any mechanism for assessing whether
145. Some delegations felt that, ledugh it was important g reservation was incompatible with the object or purpose of
to undertake a thorough analysis of questions pertaining4Qreaty, this was within the competence of States parties to
reservations, going too much into detail in relation to issugge treaty and not of treaty bodies, which did not have the
which appeared to be of a more theoretical than a practi%wer to make determinations regarding the validity or
interest might result in losing sight of the essential goggmissibility of particular reservations unless explicitly
which was the Guide to practice. It was pointed out that thandated to do so under the treaty in question. The decision

guestions since it raised very fine relative distinctiongiate.

between reservations and other unilateral statements. . .
151. It was observed that the Viennarentions were

to treaties seemed to have attracted a growing interest ameagervations, particularly those raised in connection with
States as the recent work in the Council of Europe and th@man rights treaties.

Asian-African Legal Consultative Committee showed,

Consequently, an authoritative user’s guide prepared by the2: |t was also observed that the incompiitip of a
Commission would be of great practical value. reservation with the object and purpose of a treaty should be

decided in an objective way according to more clearly defined
147. The view was also expressed thane of the three criteria; to leave this matter entirely in the hands of States
Vienna Conventions gave a comprehensive definition ghrties was not always satisfactory and sometimes could be
reservations. In formulating such a definition, the restrictivgonfusing, although it was the exclusive respoiiiibof the
or “limitative” nature of the reservation should be stresseskate itself to rectify the defect in the expression of its consent
and a comprehensive list of the moments at whig pe bound. This was a particularly important issue in the
reservations could be made should be established. case of rules ofus cogenssince reservations would clash
148. The consideration of reservations and interpretativdth a pre-existing rule which the treaty had embodied.
declarations in parallel was also supported by sevefdpreover, the issue was raised as to whether in the case of
delegations. It was essential that the work of the Commissi@nprohibited reservation States had to object in order to
should provide easily understood guidelines clarifying thierevent it from being effective. State practice differed in the
differences and similarities between these two notions. It wigld and it was hoped that the Special Rapporteur and the
observed that a conditional interpretative declaration coufePmmission would try to find solutions to that complex
only constitute a reservation if it was made at the right tirferoblem.

and if it was not contrary to the object and the purpose of thesg |t was pointed out that a guide to practice offering
treaty. practical solutions would necessarily be of a residual nature
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and would leave the Vienna system intact, becoming awell 157. With regard to draft guideline Ihdt@n¢es in
respected code on reservations. which reservations may be formulated, delegations agreed

154. It was observed that aomditional interpretative that it should include all situations envisaged in article 2 of

declaration could only constitute a reservation if it was macEBe 1969 Vienna Gnvention.

at the right time and was authorized by the treaty or was not 158. However, it was also observed that the purpose was not
contrary to its object and purpose. On the other hand, the view  to provide an exhaustive enumeration of all moments at which
was expressed that the interpretation given to the treaty by reservations could be made, as for instance the notification
interpretative declarations should be plausible; otherwise, it of succession.

would amount to an amendment. The view was also expressed) \vith respect to draft guideline 1.1.Bdservations

that interpretative declarations often provided the only Waaving territorial scope), one delegation drew attention to
for States to subscribe tq a gengral mulilateral ins'grument AN fact that the formulation of reservations upon succession
shc.)uld.be considered in the “.ght of the §peC|f|c cultur&s Jimited to situations where the devolution of the treaty
which influenced thg Igga! regimes of nations. It was "?llstg the successor State did not operate automatically and the
noted that th_e Commission in its future work on reserv,a“c_)%tification of succession had rather a constitutive and not a
should consider the matter of the obligations of depos'ta”q}seclaratory character. But in cases of “automatic” succession,

the successor State became a party to treaty “modified” by the
reservation of its predecessor and did not have the right to

2. Comments on individual guidelines ,
make new reservations.

155. Several delegations welcomed the draft guidelines 0. Another delegation supported the view that upheld the
definition of reservations and interpretative declarations.$t/ccessor State’s right to repeal a reservation made by the
was noted that the fundamental characteristic of reservatidgigdecessor State or to make a new reservation upon its
was their purpose of excluding or modifying the legal effectaotification of succession; since the successor State becomes
of certain provisions of a treaty, while the purpose diartyto atreaty as from the date of succession, a considerable
interpretative declarations was to clarify the meaning arine might often elapse between these two dates. Another
scope of a treaty or some of its provisions. Many delegatiof€legation stressed the importance of maintaining the
welcomed draft guideline 1.1Dgfinition of reservations) ~deadlines for the entering of reservations.

as combining all the elements contained in the three Vienfg1. The view was expressed that unilateral statements by
Conventions. According to one view, the main purpose Waghich States proposed to exclude the application of a treaty
to draw a clear distinction between reservations and othgf some of its provisions to a territory constituted indeed
unilateral statements. This definition was well entrenched apglservations and reflected established practice. Such
was also of great practical importance to States fservations could be formulated even if not expressly
determining the admissibility of a reservation in Statgrovided for in the treaty to which they related. It was pointed
practice, although according to this view tllsleft room for gyt that the possibility of a State formulating a reservation
some degree of uncertainty. aimed at limiting the application of the treaty or the legal

156. It was observed that, as regards theject of effect of some ofits provisions in regard to a territory should
reservations(draft guideline 1.1.1), if a reservation was tod€ included.

general, as it had become a more common practice recenflyo  Although several delegations agreed with the substance
especially in the domain of human rights, it could give risgf the Commission’s findings, they called for careful
to many difficulties and put into question the will of theeyamination of the question of the instance in which that kind
reserving State to implement the treaty effectively. Certagy reservation could be made. Moreover, the question of
delegations endorsed the Commission’s intention tgoyaple treaty frontiers” was recalled especially in the
re-examine that guideline in the light of the discussion ogpntext of territorial cessions. Since State practice did not
interpretative declarations, all the more so since the texive support to the idea of reservations aimed at excluding
seemed to be too vague. In order to avoid a possible confusigg application of the rule of movable treaty frontiers, that
with certain types of interpretative declarations, referenqﬁjestion should be further considered by the Commission

could be made to the object of modifying or excluding th@hen it addressed the question of reservations to situations
legal effects of the treaty. Another delegation expressed ggstate succession.

concern that the risk of across-the-board reservations would
increase substantially with this draft guideline.
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163. A view was expressed that the Commissibnwdd question of the act’s validity be settled, taking into account
clarify whether a reservation formulated when notifying its legal scope and effect. It was thus useful to clarify and
territorial application of a treaty would also be admissible if  specify the scope of the entire set of draft guidelines adopted
the expansion of the territorial application of the treaty was thus far. According to one view, the question of admissibility
“automatic”, as it was in the case of a transfer of part of a should be linked to the definition of the reservation.

territory between States. 170. Many delegations were of the view that unilateral

164. In onnection with draft guideline 1.1.RRgservations statements by which a State purported to increase its
formulated when notifying territorial application ), itwas commitments or its rights in the context of a treaty beyond

also observed that it might be necessary to limit the draft those stipulated by the treaty itself should not be considered
guidelines to “colonial” situations so they would include only as reservations. However, it was also observed that much
those territories which were subject to the jurisdiction of the depended on this specific formulation as there might be cases
reserving State. If the Guide to practice reflected well- where they could be considered as modifying the legal effects
established practice it might then not include the uncommon  of certain provisions of a treaty. The Commission should
practice of excluding all or part of the State’s own territory. examine State practice in that regard.

165. A view was expressed that draft guideline 1.1.5, 171. It was observed that the fact that a State or an
although correct, was not necessarily needed. Draft guideline international organization expresfietjtess to extend

1.1.6 seemed to be rather unbalanced and even superfluous, its obligations beyond those stipulated by a treaty did not
merely restating the substance of the concept of reservation. modify the legal effects of any obligation arising under that
It was also pointed out that too much work should not be treaty. Such commitments did not constitute reservations.
devoted to “extensive reservations”. Some delegations agreed However, it was further observed that the situation would be
with the text of draft guidelines 1.1.5 and 1.1.6 while differentin the case of a State which sought to increase its
admitting that they required further clarification. righisder a treaty. It was important to disguish between

166. Several delegationsdught that unilateral statementd"€a law and customary law; while a State could not modify

relating to non-recognition or substitution should be give%ustomaryinternational law to its own benefit by formulating

further consideration, while according to another view '€Servation to a treaty codifying that law, it might be

statements of non-recognition wegeverned by the rules on possible to do so in the case of treaty law. The Commission
recognition of States might therefore consider that question as well as the options

) _ ~available to other States parties in such a situation. In such

States to formulate reservations jointly (1.1Reservations tne reservations regime.

formulated jointly ). Nevertheless, the question arose | b dth h in which
whether the withdrawal by one of the States of its reservatidy] 2- 't Was also observed that such statements in which a

give rise to effects for the other States which had formulate}ate Party designed to increase its rights sometimes
it. constituted a derogation from a State’s commitmentstiirg

o the obligations of their author and could therefore constitute
168. Moreover, it was noted that the Commission had tak@neservation.

an innovative approach to reservations formulated joint
since it was foreseeable that there would be frequent recou
to such reservations in the near future, especially as a redl]
of the participation of the European Union in an increasi

I .

i[ygeS According to another view, such statements were
Erely proposals or offers by a State for amending a treaty
d could become binding only after their acceptance by other

number of multilateral treaties. That approach would al rties in accordance with the provi§io_ns 9f the treaty or
allow the Commission to innovate in the case ofinterpretati\; rough a “parallel” treaty relationship in aition to the
declarations which were not mentioned in the neR’'Marytreaty.

Conventions. 174. It was also observed that these statements might
169. In respect to draft guideline widut a title or number constitute unilateral acts of State and it was noted that any
for the time being, delegations concurred with the view thgfnding force ofsuch dgclarations derived.not from the treaty
a definition of a unilateral statement as a reservation did n'E)?elf byt fro.:n prl?t:lplels of general international law
render it admissible or valid, or prejudge its admissibilit)f.governlng unilateral legal acts.

Only when such a definition has been established would the
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G. Other decisions and conclusions of 182. It was agreed that the Commission had maintained in
the Commission its work a correct balance between progressive development

and codification. It was suggested that Special Rapporteurs
should present to the Sixth Corittee their ideas on how the
Committee’s examination of the Commission’s report might

be best conducted. Moreover, an itemization of the principal

175. Several delegations welcomed the Commissiongsyes involved in each topic might provide a useful
initiatives to promote greater efficiency in its work anGramework for a fruitful discussion.

expressed their support for enhancement of the mutually,

beneficial cooperation between the Commission and othe|2' Long-term programme of work

bodies, especially the Sixth Committee. The view was also

expressed that the Commission should maintain clod83. Many delegations supported the criteria for selecting
relations with the International Court of Justice, whost#e topics to be included in the long-term programme of work
decisions and advisory opinions played a fundamental roledfd felt that the Commission should not limit itself to
determining the existence of customary rules and principlé@ditional topics but should also consider questions
of international law. The contribution to codification andPertaining to recent State practice. It was also observed that

doctrine made by regional bodies was acknowledged. €ach of the topics proposed seemed clear and well focused.
They should thus be easily completed within a few years.

1. General comments

176. The importance of promoting international lawahgh . . . _
the International Law Commission seminars, particularly fok84. Delegations welcomed the inclusion of topics such as:

students from developing countries, which should b&sponsibility ofinternational organizations, effects of armed
equ|tab|y represented7 was also underscored. conflicts on treaties (fOCUSing on international rather than

e . domestic conflicts), expulsion of aliens, and shared natural
177. It was observed that the codification exercise would T sources ) P

effective if its results were embodied in multilatera

conventions. Although the Commission seemed to ha¥85. Regarding the future of the topic of international
focused recently more on the formation of principlediability, the view was expressed that the Commissibowdd
guidelines or model rules whenever appropriate, it should rftlow the second part of the study focusing on principles of
lose sight of the fact that codification should be aimed at tiaVil liability (including liability of non-State actors for

elaboration and systematization of customary rules in the fotf@nsboundary physical harm) and on a State’s international
of |ega||y bmdmg international conventions. Ilabllltyand the Specific relationship between the two. Such

. n approach would be more germane to the realities of
1;8 The hlz)pe was expresssd that_ the Cqmmlssmn WOUIdi rnational life which were increasingly shaped, especially
avte t(.) Make progress on the topics on '.t$ cu_rrent ag9€N{iine economic sphere, by corporations and even individuals.
especially the topics of State responsibility, internationa

liability for injurious consequences arising out of acts nok86. Inrelation to theftought that the Commission should
prohibited by international law, and nationality andake up issues related to international environmental law, the

succession of States. idea was also expressed that the term “transboundary

resources” would be preferable to “shared natural resources”.

hus, the Commission could study the issue of groundwater
d transboundary deposits.

179. It was also manounced that the complete series

Gilberto Amado Memorial Lectures had recently bee
published to mark the Commission’s fiftieth anniversary an
that the entire series would be made available on the Internet.

180. A number of delegations expressed the wish that3. The question of split sessions

advance copies of the forthcoming reports of the Commission

could be made available at the ILC Web site, thus facilitatinb87. A view was expressed that the 1998 split session had
the analytical work of Governments. been a success since the Commission had completed both the

181. Reference with appreciation was also made to t at of 17 draft articles on prevention of transboundary damage

organization of the seminar commemorating th om hazardous activities and the draft guidelines on
Commission’'s fiftieth anniversary as well as to théeservationstotreatiesand had offered the possibility to legal

publications Making Better International Law: The advisers of permanent missions at New York to observe the
International Law Commission at 5@ndAnalytical Guide work of the Commission and to meet its members. According
to the Work of the International Law Commission to this view, it was regrettable that financial constraints made
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it impossible for the Commission to continue to meet in split
session and it was hoped that the future budget would provide
funding to allow this practice to be resumed.

188. The sggestion was made that, in future, the
Commission should hold 10 meetings per week (instead of
8), thereby shortening the total length of its sessions by one
week for every six.

189. Some delegations supported the Commission’s decision
to hold a single session in Geneva in 1999 and another split
session in 2000. In their view, the Commissidroald be
allowed to decide on its schedule of work, which would make
it more efficient and effective.
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