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1. 7@<4FF4b <,0*J>"D@*>@(@ BD"&" D,T4:" >,B@FD,*FH&,>>@ 2">bH\Fb D"FF<@HD,>4,< H,<Z

@*>@FH@D@>>4N "8H@& >" F&@,6 F@D@8 &@F\<@6 F,FF44 BD4 @$FJ0*,>44 F&@,6 *@:(@FD@R>@6

BD@(D"<<Z D"$@HZ. G@(*" 7@<4FF4b BD4T:" 8 &Z&@*J, RH@ @*>@6 42 H,<, " B@*N@*bV4N *:b
8@*4L48"P44 4 BD@(D,FF4&>@(@ D"2&4H4b", b&:b,HFb H,<" " @*>@FH@D@>>4, "8HZ (@FJ*"DFH&" 1.

2. A@2*>,, ',>,D":\>"b !FF"<$:,b BD,*:@04:" 7@<4FF44 " BD@*@:04H\ 42JR,>4, H,<
" )4B:@<"H4R,F8"b 2"V4H"" 4 " ?*>@FH@D@>>4, "8HZ (@FJ*"DFH&" 4 @BD,*,:4H\ @$X,< 4 F@*,D0">4,

^H4N H,< & F&,H, 8@<<,>H"D4,& 4 2"<,R">46, &ZF8"2">>ZN & N@*, @$FJ0*,>4b *@8:"*" 7@<4FF44 &

S,FH@< 8@<4H,H,, " H"80, :`$ZN B4F\<,>>ZN 8@<<,>H"D4,&, 8@H@DZ, BD"&4H,:\FH&" B@0,:"`H

BD,*FH"&4H\" 2.

3. 7@<4FF4b >" F&@,6 F@D@8 *,&bH@6 F,FF44 JRD,*4:" C"$@RJ` (DJBBJ B@* BD,*F,*"H,:\FH&@<

(- >" ]>D48, 7">*4@H43, BD,*FH"&4&TJ` *@8:"*, B@*(@H@&:,>>Z6 F JR,H@< *@8J<,>H",
D"2D"$@H">>@(@ 7@<4FF4,6 & BD,*Z*JV,< (@*J4. % BD4>bH@< & 1997 (@*J *@8:"*, 7@<4FF4b

D"FF<@HD,:" Db* F:,*J`V4N F@@$D"0,>46 @H>@F4H,:\>@ P,:,F@@$D"2>@FH4 42JR,>4b ^H4N "8H@&:

"- & F&@4N *,6FH&4bN & <,0*J>"D@*>@6 FL,D, (@FJ*"DFH&" R"FH@ F@&,DT"`H @*>@FH@D@>>4,

"8HZ F >"<,D,>4,< B@D@*4H\ BD"&@&Z, B@F:,*FH&4b. 1>"R,>4, H"84N @*>@FH@D@>>4N

"8H@& B@FH@b>>@ &@2D"FH",H B@ <,D, $ZFHDZN B@:4H4R,F84N, ^8@>@<4R,F84N 4

H,N>@:@(4R,F84N BD,@$D"2@&">46, BD@4FN@*bV4N & >"T4 *>4 & <,0*J>"D@*>@<

F@@$V,FH&,, 4 & R"FH>@FH4 FHD,<4H,:\>@(@ D"2&4H4b FD,*FH& 42:@0,>4b 4 B,D,*"R4

4>L@D<"P44 @ B@24P4bN 4 *,6FH&4bN (@FJ*"DFH&;

- BD"8H48" (@FJ*"DFH& & @$:"FH4 @*>@FH@D@>>4N `D4*4R,F84N "8H@&, BD@b&:b`V"bFb &@

<>@(4N L@D<"N 4 F4HJ"P4bN, FH":" BD,*<,H@< 4FF:,*@&">4b & <>@(@R4F:,>>ZN >"JR>ZN

D"$@H"N 4 2"HD"(4&",HFb & >,8@H@DZN D,T,>4bN ;,0*J>"D@*>@(@ EJ*" 4 *DJ(4N

<,0*J>"D@*>ZN FJ*@&; H"84< @$D"2@<, 4<,,HFb *@FH"H@R>Z6 @$X,< <"H,D4":@& *:b

BD@&,*,>4b 4N ">":42" 4 F4FH,<"H42"P44 7@<4FF4,6;

- & 4>H,D,F"N BD"&@&@6 FH"$4:\>@FH4 4 *:b @$,FB,R,>4b $@:\T,6 J&,D,>>@FH4,
BD,*F8"2J,<@FH4 4 FH"$4:\>@FH4 <,0*J>"D@*>ZN @H>@T,>46 4 J8D,B:,>4b H"84<

@$D"2@< BD"&@B@Db*8" P,:,F@@$D"2>@ B@BZH"H\Fb &ZbF>4H\, 8"84< @$D"2@< *,6FH&J,H ^H"

1 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10
(A/51/10), BJ>8H 249. 3>L@D<"P4`, F&b2">>J` F @$D"V,>>Z< 7@<4FF4,6 8 BD"&4H,:\FH&"<

BD,*:@0,>4,< 42:@04H\ F&@4 <>,>4b B@ &@BD@FJ @ &8:`R,>44 ^H@6 H,<Z & ,, BD@(D"<<J D"$@HZ,
F<. & BJ>8H, 29 *@8:"*".

2 C,2@:`P4b 51/160 ',>,D":\>@6 !FF"<$:,4 @H 16 *,8"$Db 1996 (@*", BJ>8H 13.

3 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH &H@D"b F,FF4b, )@B@:>,>4, 10
(A/52/10), BJ>8HZ 8c 4 193.

4 G"< 0,, AbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10 (A/51/10), FHD. 342-347
( *@$"&:,>4, 3 8 BD4:@0,>4` II 8 *@8:"*J).
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8"H,(@D4b "8H@& 4 8"8@&Z 4N BD"&@&Z, B@F:,*FH&4b, R,H8@ 42:@04& BD4 ^H@<

BD4<,>4<Z, >@D<Z BD"&"" 5.

4. AD4 B@*(@H@&8, >"FH@bV,(@ *@8:"*" BD4>4<":"F\ &@ &>4<">4, >, &F,(*" @*4>"8@&@

HD"8HJ`V"b D"FF<"HD4&",<Z, &@BD@FZ T4D@8"b H,@D4b, F&b2">>"b F @*>@FH@D@>>4<4

<,0*J>"D@*>Z<4 "8H"<4 4 *,6FH&4b<4 4 <,0*J>"D@*>Z<4 @$b2"H,:\FH&"<4, @F@$,>>@

BD4<,>4H,:\>@ 8 H,<, 8@H@DZ, BD4>"*:,0"H (@FJ*"DFH&J.

5. G"80, JR4HZ&",HFb, 8@(*" ^H@ BD,*FH"&:b,HFb J<,FH>Z<, BD,*T,FH&J`V46 @BZH 42JR,>4b

^H@6 H,<Z & 7@<4FF44 4 *DJ(4N <,0*J>"D@*>ZN @D(">"N 4 FH@:\ 0, T4D@846 <"FF4& BD,P,*,>H@&

& BD"8H48, <,0*J>"D@*>ZN FJ*,$>ZN @D(">@&, & H@6 4:4 4>@6 L@D<, 2">4<"`V4NFb D"FF<@HD,>4,<

@*>@FH@D@>>4N "8H@& 4 *,6FH&46 (@FJ*"DFH&, 8@H@DZ, >, &F,(*" BD,*FH"&:b`H 4>H,D,F BD4 42JR,>44

8@>8D,H>@6 8"H,(@D44 "8H@&, b&:b`V4NFb BD,*<,H@< >"T,(@ 4FF:,*@&">4b.

6. AD4 D"2D"$@H8, BD@,8H" FH"H,6 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& @*>@FH@D@>>4, "8HZ &

F@@H&,HFH&J`V,< *@8:"*, >, D"FF<"HD4&":4F\. % ^H@6 F&b24 EB,P4":\>Z6 *@8:"*R48 B@ ^H@6 H,<,

(- > #D"6,D:4 & 1950 (@*J & F&@,6 &FHJB4H,:\>@6 2"B4F8, @H<,H4:, RH@:

" R4FH@ @*>@FH@D@>>4, "8HZ, F@&,DT",<Z, F JR"FH4,< H@:\8@ @*>@(@ <,0*J>"D@*>@(@

`D4*4R,F8@(@ :4P", >, &N@*bH & D"<84 >"FH@bV,(@ BD@,8H". ?*>"8@ ^H@ >, @2>"R",H, RH@

<,0*J>"D@*>@- BD"&@&Z, @$b2"H,:\FH&", &ZH,8"`V4, 42 *@(@&@D@& (ex contractu),
>,BD,<,>>@ *@:0>Z >@F4H\ *&JFH@D@>>46 4:4 <>@(@FH@D@>>46 N"D"8H,D. =, *J<",HFb,
RH@$Z ... *@8HD4>" @ 8"2J":\>@FH4 *@(@&@D@& ... 4<,:" 8"8@,- :4$@ 2>"R,>4, &
<,0*J>"D@*>@< BD"&,. ?*>"8@ ">":@(44, BD@&@*4<@6 &@ &>JHD,>>,< BD"&, <,0*J *@(@&@D@<

4 *"D,>4,<, 8@H@D@, 4<,,H *&JFH@D@>>46 N"D"8H,D H@:\8@ & H,@D44, F:,*J,H B@FH"&4H\

8"8@6- H@ BD,*,:, 4 2" ^H@H BD,*,: >, *@:0>@ &ZN@*4H\ BD"&@, D,(J:4DJ`V,,

<,0*J>"D@*>Z, *@(@&@DZ" 6.

7. G,<" @*>@FH@D@>>4N "8H@& 2"HD"(4&":"F\ & 7@<4FF44 & 1967 (@*J BD4 D"FF<@HD,>44 &@BD@F"

@$ @D(">42"P44 ,, $J*JV,6 D"$@HZ. ?*4> 42 R:,>@& 7@<4FF44, 8@<<,>H4DJb &@BD@F @$ 4FH@R>48"N

<,0*J>"D@*>@(@ BD"&", L"8H4R,F84 2"b&4:, RH@:

" &Db* :4 <@0>@ >"2&"H\ *DJ(@6 H"8@6 4FH@R>48 <,0*J>"D@*>@(@ BD"&", 8@H@DZ6 4<,: $Z

FH@:\ &"0>@, 2>"R,>4, [ 8"8 BD"&@ *@(@&@D@&]. %<,FH, F H,< @*>@FH@D@>>4, "8HZ &

@BD,*,:,>>@6 FH,B,>4 *,6FH&J`H B"D"::,:\>@ F BD"&@< *@(@&@D@&; D,R\ 4*,H @$ @$:"FH4,
8@H@D"b J0, b&:b:"F\ BD,*<,H@< J(:J$:,>>ZN 4FF:,*@&">46, & 8@H@D@6 >"8@B:,> $@("HZ6

BD"8H4R,F846 @BZH 4 8@H@D"b HD,$J,H >"BDb0,>>@6 D"$@HZ B@ JH@R>,>4` 4 F4FH,<"H42"P44.
]H" H,<" &8:`R",H, >"BD4<,D, &@BD@F @ BD42>">44 8"8 B@24H4&>@< "8H,, BD42>"`V,<

*">>J` F4HJ"P4` 2"8@>>@6 F4HJ"P4,6, 4, >"@$@D@H, &@BD@F @ BD@H,FH"N, @H&,D("`V4N

42<,>,>4b & H@6 4:4 4>@6 2"8@>>@6 F4HJ"P44. E:,*J,H JB@<b>JH\ H"80, @ BD4>P4B,

^FH@BB,:b ( *@8HD4>" @ F@$FH&,>>@< B@&,*,>44), 8@H@DZ6 BD4<,>b,H ;,0*J>"D@*>Z6 EJ*;
8D@<, H@(@, <@0>@ $Z:@ $Z BD4&,FH4 *DJ(4, BD4<,DZ @*>@FH@D@>>4N *,6FH&46, H"84N, 8"8

2"b&:,>4b 4 R"FH4R>Z6 4 B@:>Z6 @H8"2 @H BD"&, 8@(*" D"FF<"HD4&",HFb &@2<@0>@FH\

B@*(@H@&84 F4FH,<"H424D@&">>@(@ BD@,8H"" 7.

5 G"< 0,, AbH\*,FbH &H@D"b F,FF4b, )@B@:>,>4, 10 (A/52/10), BJ>8H 196.

6 Yearbook..., 1950 , vol. II, p. 225, BJ>8H 10.

7 E<. 2"b&:,>4, (- >" G"<<,F", Anuario..., 1967 , vol. I, p. 190, BJ>8H 6.
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8. 3>H,D,F>@ H"80, >"B@<>4H\ @ D,2J:\H"H"N D"$@HZ 7@>L,D,>P44 & E">- KD">P4F8@, 8@(*"

$Z:" BD4>bH" FH"H\b 102 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46, @F@$,>>@ & 8@>H,8FH, H"84N

H,D<4>@&, 8"8 " F@(:"T,>4," 4 " @$b2"H,:\FH&@" 8.

9. G,<" @*>@FH@D@>>4N "8H@& & P,:@< >, b&:b,HFb >@&@6 *:b <,0*J>"D@*>@6 H,@D44 4

`D4FBDJ*,>P44. %"0>Z, H,@D,H4R,F84, HDJ*Z BJ$:48J`HFb J0, >,F8@:\8@ *,FbH4:,H46, >@

>"4$@:,, 42&,FH>Z, 4 B@:>Z, D"$@HZ 42*"`HFb >"R4>"b F 60- N (@*@&9, 8@(*" FFZ:8" >"

8 G,D<4> " F@(:"T,>4," ("agreement") & FH"H\, 102 IFH"&" $Z: BDb<@ BD4>bH &

BD,*B@RH,>4, H,D<4>J " @$b2"H,:\FH&@" ("engagement"), 2>"R,>4, 8@H@D@(@ <@0,H $ZH\ T4D,

" F@(:"T,>4b" 4. G,< >, <,>,,, H,D<4> " F@(:"T,>4,", & H@< F<ZF:,, 8@H@DZ6 ,<J BD4*",HFb &

JB@<b>JH@6 FH"H\,, 4<,,H 2>"R,>4, $@:,, T4D@8@,, R,< H@, 8@H@D@, >,42<,>>@ BD4F&"4&",HFb

H,D<4>J " <,0*J>"D@*>Z6 *@(@&@D", H"8 8"8 B,D&Z6 H,D<4> @N&"HZ&",H, F@(:"F>@ FB,P4":\>@<J

@BD,*,:,>4` 7@<4H,H" IV/2 7@>L,D,>P44 & E">- KD">P4F8@, " @*>@FH@D@>>4, "8HZ <,0*J>"D@*>@(@

N"D"8H,D", "8P,BH@&">>Z, (@FJ*"DFH&"<4, & B@:\2J 8@H@DZN ^H4 "8HZ $Z:4 F@&,DT,>Z".
E<. Yearbook..., 1950 , vol. II, p. 226, *@8J<,>H A/CN.4/23, BJ>8H 16. AD4<,R">4, &

BD4&,*,>>@< H,8FH, @$@2>"R",H FFZ:8J >" 42*">4, UNCIO Documents , vol. XIII, p. 705.

9 E<.: D. Anzilotti, Cours du droit international public ( B,D,&@* >" LD">PJ2F846
b2Z8, 1929 (@*); Garner, "The International Binding Force of Unilateral Oral
Declarations", American Journal of International Law , vol. 27 (1933), pp. 493-497;
F. Pfluger, Die einseitigen Rechtsgeschäfte im Völkerrecht (1936); G. Biscottini,
Contributo alla Teoria degli Atti Unilaterali nel Diritto Internazionale (1951);
Guggenheim, "La Validité et la nullité des actes juridiques internationaux",
Recueil des cours de l’Académie de droit international de La Haye , vol. 74
(1949-I), pp. 191-268; Kiss, "Les Actes unilatéraux dans la pratique française du
droit international", Revue générale de droit international public , vol. 65 (1961),
pp. 317-331; E. Suy, Les Actes juridiques unilatéraux en droit international public
(1962); Venturini, "La Portée et les effets juridiques des attitudes et des actes
unilatéraux des États", Recueil des cours ... , vol. 112 (1964-II), pp. 363-467;
Quadri, "Cours général de droit international public", Recueil des cours ... ,
vol. 113 (1964-III), pp. 237-483; Cahier, "Le Comportement des États comme source
de droits et d’obligations", en Recueil d’études de droit international en hommage
à Paul Guggenheim (1968), pp. 237-265; Miaja de la Muela, "Los Actos Unilaterales
en Las Relaciones Internacionales", Revista Española de Derecho Internacional ,
vol. 19 (1967), págs. 429 a 464; J.-P., Jacqué, Éléments pour une théorie de l’acte
juridique en droit international public (1972); Degan, "Acte et norme en droit
international public", Recueil des cours ... , vol. 227 (1991-II), pp. 357-418; De
Visscher, "Rémarques sur l’évolution de la jurisprudence de la Cour internationale
de Justice relative au fondement obligatoire des certains actes unilatéraux", en
J. Makarczyk (ed.), Études en l’honneur du Juge Manfred Lachs (1984 ), pp. 459-465;
Dehaussy, "Les Actes juridiques unilatéraux en droit international public: à propos
d’une théorie restrictive", Journal du droit international , vol. 92 (1965),
pp. 41-66; Degan, "Unilateral Act as a Source of Particular International Law",
Finnish Yearbook of International Law , vol. 5 (1994), pp. 149-266; Barberis, "Los
Actos Jurídicos Unilaterales como Fuente de Derecho Internacional Público", en
Hacia un nuevo orden internacional y Europeo: Estudios en homenaje al Profesor Don
Manuel Diez de Velasco (1993), pp. 101-116; Charpentier, "Engagements unilatéraux
et engagements conventionels: différences et convergences", en J. Makarczyk (ed.),

( BD@*@:0,>4,...)
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@BD,*,:,>4, <,0*J>"D@*>@- BD"&@&@(@ "8H" FH">@&4HFb BD,*<,H@< $@:,, B@FH@b>>ZN H,@D,H4R,F84N

42ZF8">46. ?HFJHFH&4, H,@D44, F&b2">>@6 F <,0*J>"D@*>Z<4 @*>@FH@D@>>4<4 "8H"<4 (@FJ*"DFH&",
>,F@<>,>>@ 2"HDJ*>b,H B@BZH8J F4FH,<"H424D@&"H\ D"$@HJ B@ 4N 42JR,>4`. A@ FJH4 ^H" H,@D4b

B@8" ,V, *":,8@ >, 4<,,H H@(@ P,:@FH>@(@ N"D"8H,D", 8"8 H,@D4b, F&b2">>"b F *@(@&@D>Z<4

"8H"<410.

A. O,:\ *@8:"*"

10. AD,0*, &F,(@ D,R\ 4*,H @ &Zb&:,>44 - >" @F>@&, D"FF<@HD,>4b D"2:4R>ZN "8H@& 4 *,6FH&46

(@FJ*"DFH&" - F@FH"&>ZN ^:,<,>H@& @BD,*,:,>4b @*>@FH@D@>>,(@ BD"&@&@(@ "8H", F H,< RH@$Z

B@BZH"H\Fb &ZD"$@H"H\ @8@>R"H,:\>@, @BD,*,:,>4,. ):b ^H@(@ >,@$N@*4<@ 42JR4H\ ^H4 "8HZ,
FH"D"bF\ BD@&,FH4 R,H8J` (D">\ <,0*J "8H"<4, F H,< RH@$Z 4F8:`R4H\ H, "8HZ, 8@H@DZ, *@:0>Z

$ZH\ @H>,F,>Z 8 FL,D, *@(@&@D>@(@ BD"&", *,6FH&4, 8@H@D@(@ D,(J:4DJ,HFb 8@*4L4P4D@&">>Z< &

1969 (@*J BD"&@< *@(@&@D@&.

11. AD4 42JR,>44 @*>@FH@D@>>4N "8H@& (@FJ*"DFH&" & 4N FHD@(@< B@>4<">44 &@2>48"`H

":\H,D>"H4&>Z, F@@$D"0,>4b, @$JF:@&:4&"`V4, >,@$N@*4<@FH\ & D"2D"$@H8, *@8:"*", P,:\ 8@H@D@(@

2"8:`R",HFb & B@BZH8, @BD,*,:4H\ >":4R4, & <,0*J>"D@*>@< BD"&, @BD,*,:,>>@6 8"H,(@D44 "8H@&

4 &@2<@0>@FH\ 8@*4L48"P44 4 BD@(D,FF4&>@(@ D"2&4H4b >@D<, 8@H@DZ, <@(:4 $Z D,(J:4D@&"H\ 4N

F@&,DT,>4,.

12. QH@ 8"F",HFb BD4<,>b,<@(@ & *@8:"*, B@*N@*" 4 ,(@ B@FHD@,>4b, H@ BD,0*, &F,(@ &@2>48",H

&@BD@F @ >,@$N@*4<@FH4 BD@&,*,>4b ">":42" D"2:4R>ZN <"H,D4":\>ZN @*>@FH@D@>>4N "8H@&,
F@&,DT",<ZN (@FJ*"DFH&@<, F H,< RH@$Z JFH">@&4H\, @H>@FbHFb :4 ^H4 "8HZ 8 FL,D, *@(@&@D>@(@

BD"&" 4:4 @>4 BD,*FH"&:b`H F@$@6 R4FH@ @*>@FH@D@>>4, "8HZ & H@< F<ZF:,, & 8"8@< @>4

@BD,*,:b`HFb >40,; 4:4, F *DJ(@6 FH@D@>Z, @ >,@$N@*4<@FH4 BD@&,*,>4b ">":42" L@D<":\>@(@

"8H", 8@H@DZ6 & $@:\T4>FH&, F:JR",& &8:`R",H & F,$b ^H4 <"H,D4":\>Z, "8HZ.

13. =" *">>@< BD,*&"D4H,:\>@< ^H"B, $Z: D"FF<@HD,> &@BD@F @$ 42JR,>44 @$,4N 8"H,(@D46

"8H@&, " 4<,>>@ L@D<":\>@(@ "8H" ( *,8:"D"P4b) 4 <"H,D4":\>@(@ "8H", F H,< RH@$Z B@*@6H4 8

&@BD@FJ @$ @BD,*,:,>44 R4FH@ @*>@FH@D@>>,(@ "8H" 4 &ZbF>4H\, <@(JH :4 BD4<,>4<Z, >@D<Z $ZH\

BD,*<,H@< 8@*4L48"P44 BD@(D,FF4&>@(@ D"2&4H4b.

14. E JR,H@< &"0>@(@ 2>"R,>4b, 8@H@D@, BD4*",HFb *@8:"*J, & >,< F:,*J,H & T4D@8@< B:">,

D"FF<@HD,H\ @*>@FH@D@>>46 L@D<":\>Z6 "8H, 8@H@DZ6, B@ >"T,<J <>,>4`, <@0,H &8:`R"H\

D"2:4R>Z, @*>@FH@D@>>4, <"H,D4":\>Z, BD"&@&Z, "8HZ ( @$,V">4,, BD42>">4,, @H8"2, BD@H,FH).
7"8 BD,*FH"&:b,HFb, 8@*4L48"P4b 4 D"2&4H4, >@D<, F&b2">>ZN F D"FF<"HD4&",<@6 & *@8:"*,

H,<@6, & $@:\T,6 FH,B,>4 F&b2">Z F BD@P,*JD@6 F@2*">4b BD"&@&ZN >@D<, " 4<,>>@ F

L@D<":\>Z< BD"&@&Z< "8H@<, RH@ >, J<":b,H H@(@ 2>"R,>4b, 8@H@D@, *@:0>@ BD4*"&"H\Fb

9 (... BD@*@:0,>4,)
Theory of international law at the threshold of the 21 st century: essays in honour
of Krzysztof Skubiszeswki (1997), pp. 367-380; Villagrán Kramer, "Les Actes
unilatéraux dans le cadre de la jurisprudence internationale", en Naciones Unidas,
Le Droit international à l’aube du XXI e siècle: Réflexions de codificateurs (1997),
pp. 137-161; 4 Skubiszewski, "Unilateral Acts of States", en M. Bedjaoui (ed.),
International Law: Achievements and prospects (1991), pp. 221-240.

10 E<. Virally, "Panorama du droit international contemporain", Recueil des
cours... , vol. 183 (1983-V), p. 194.
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D"2:4R>Z< @*>@FH@D@>>4< <"H,D4":\>Z< "8H"< (@FJ*"DFH&", 8"8 & ^H@< <@0>@ $J*,H J$,*4H\Fb &

F&@, &D,<b.

15. C,2J:\H"HZ BD@&,*,>>@(@ 7@<4FF4,6 4FF:,*@&">4b B@8" ,V, >, <@(JH >, >@F4H\

>,@BD,*,:,>>Z6 N"D"8H,D. % >"FH@bV46 <@<,>H >, BD,*FH"&:b,HFb &@2<@0>Z< @BD,*,:4H\, & 8"8@6

L@D<, $J*JH 42:@0,>Z ,, &Z&@*Z, H. ,. <@0>@ :4 D"2D"$@H"H\ H,@D,H4R,F8@, 4FF:,*@&">4, B@

*">>@6 H,<,, BD@,8H FH"H,6 F 8@<<,>H"D4b<4, F&@* DJ8@&@*bV4N BD4>P4B@& 4 D,8@<,>*"P46 4:4

0, :`$@, F@R,H">4, &ZT,42:@0,>>@(@. G"8 4:4 4>"R,, & F4:J F"<@(@ N"D"8H,D" D"FF<"HD4&",<@6

H,<Z D"$@H" B@ 8@*4L48"P44 *@:0>" F@BD@&@0*"H\Fb D"FF<@HD,>4,< &@BD@F" @ BD@(D,FF4&>@<

D"2&4H44 <,0*J>"D@*>@(@ BD"&", >, 2"HD"(4&"b FB,P4L48J @$@4N BD@P,FF@&. % :`$@< F:JR",

4>H,D,F>@ >"B@<>4H\ @ F:,*J`V,< 2"b&:,>44, F*,:">>@< (- >@< !<"*J & S,FH@< 8@<4H,H,

',>,D":\>@6 !FF"<$:,4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46:

" % F@&D,<,>>J` ^B@NJ $ZFHDZN B,D,<,> `D4FHZ, BD@&@*bV4, 8@*4L48"P4` <,0*J>"D@*>@(@

BD"&", *@:0>Z J*,:bH\ @F@$@, &>4<">4, H@<J "FB,8HJ F&@,6 D"$@HZ, 8@H@DZ6 F&b2"> F

BD@(D,FF4&>Z< D"2&4H4,<. C"$@H" B@ 8@*4L48"P44 4<,,H &F, &@2D"FH"`VJ` H,>*,>P4`

BD,&D"V"H\Fb & D"$@HJ B@ D"2&4H4`" 11.

16. =" >Z>,T>,< B,D&@< ^H"B, >, BD,*FH"&:b:@F\ &@2<@0>Z< D"FF<@HD,H\ & B@:>@< @$X,<,

BD"8H48J (@FJ*"DFH&, & @H>@T,>44 8@H@D@6, 8"8 @04*",HFb, BD"&4H,:\FH&" BD,*FH"&bH F&@4

2"<,R">4b & P,:bN D"2D"$@H84 $J*JV4N *@8:"*@&, 4 @>" $Z:" D"FF<@HD,>" D"2&, RH@ & H@6 <,D,, &

8"8@6 ^H" BD"8H48" @HD"0,>" & `D4FBDJ*,>P44 4 BD@8@<<,>H4D@&">" & H,@D,H4R,F84N HDJ*"N &

@$:"FH4 <,0*J>"D@*>@(@ BD"&". %<,FH, F H,< $Z:4 JRH,>Z 2"<,R">4b, 8@H@DZ, &ZF8"2":4

BD,*FH"&4H,:4 BD"&4H,:\FH& & S,FH@< 8@<4H,H, ',>,D":\>@6 !FF"<$:,4 & 1997 (@*J.

17. =,2"&4F4<@ @H &ZT,F8"2">>@(@, &"0>@ @H<,H4H\, RH@ (@FJ*"DFH&" & F&@4N <,0*J>"D@*>ZN

@H>@T,>4bN b&>@ BD4<,>b`H BD4@$D,H"`VJ` &F, $@:\T,, 2>"R,>4, BD"8H48J D"2D"$@H84

@*>@FH@D@>>4N, B@:4H4R,F84N 4:4 BD"&@&ZN "8H@&, >,D,*8@ 4<,`V4N >,@BD,*,:,>>Z6 N"D"8H,D, 4

RH@ H"84, "8HZ, @F>@&">>Z, >" *@$D@F@&,FH>@FH4 4 >,@$N@*4<@FH4 JFH">@&:,>4b &2"4<>@(@

*@&,D4b, BD,*FH"&:b`HFb B@:,2>Z<4 4 >J0>Z<4 & ^B@NJ, 8@(*" *:b <,0*J>"D@*>ZN @H>@T,>46

N"D"8H,D,> &F, $@:,, 2"<,H>Z6 *4>"<42<.

B. EHDJ8HJD" *@8:"*"

18. % (:"&, I 8D"H8@ D"FF<"HD4&"`HFb 4FH@R>484 BD"&" 4 <,0*J>"D@*>Z, @$b2"H,:\FH&", F H,<

RH@$Z @H*,:4H\ BD@P,*JDJ D"2D"$@H84 BD"&@&ZN >@D< @H 4N F@*,D0">4b, H. ,. F"<@6 >@D<Z, 4

>"BD"&4H\ D"$@HJ >" D"FF<@HD,>4, @*>@FH@D@>>,(@ 2"b&:,>4b 8"8 FD,*FH&" F@2*">4b <,0*J>"D@*>ZN

@$b2"H,:\FH& *@ D"FF<@HD,>4b H"< 0, D"2:4R>ZN @*>@FH@D@>>4N "8H@& (@FJ*"DFH&", @H>@FbV4NFb 8

FL,D, *@(@&@D>@(@ BD"&", 8@H@DZ, B@ ^H@6 BD4R4>, >, $J*JH &8:`R,>Z & *@8:"*.

19. 7"8 & *@(@&@D>@< BD"&, *@(@&@D - ^H@ >"4$@:,, D"FBD@FHD">,>>"b BD@P,*JD" F@2*">4b

<,0*J>"D@*>@- BD"&@&ZN >@D< >" @F>@&, F@(:"T,>4b, 8@H@D@, B@>4<",HFb 8"8 F@(:"F@&">4, &@:\,
H"8 & BD"&, @*>@FH@D@>>4N "8H@& @*>@FH@D@>>,, 2"b&:,>4, H"80, $J*,H F"<Z< @$ZR>Z< <,H@*@<

4:4 BD@P,*JD@6 &ZD"0,>4b, BD4$,("b 8 8@H@DZ< (@FJ*"DFH&@ <@0,H D,":42@&"H\ @*>@FH@D@>>4,

"8HZ 4 $D"H\ >" F,$b R4FH@ @*>@FH@D@>>4, @$b2"H,:\FH&".

11 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, T,FH>"*P"H"b F,FF4b, S,FH@6 8@<4H,H,
BD"&@&Z, &@BD@FZ, 7D"H84, @HR,HZ @ 2"F,*">4bN, 721- , 2"F,*">4,, BJ>8H 21.

/...
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20. =, &Z2Z&",H F@<>,>46, RH@ & P,:@< FD,*4 @*>@FH@D@>>4N BD"&@&ZN "8H@& (@FJ*"DFH&"

$@:\T4>FH&@ "8H@&, 8@H@DZ, & F4:J D"2:4R>ZN BD4R4> <@(:4 $Z $ZH\ @*>@FH@D@>>4<4, >" F"<@<

*,:, b&:b`HFb "8H"<4, @H>@FbV4<4Fb 8 FL,D, *@(@&@D>@(@ BD"&", 4 B@ ^H@6 BD4R4>, & 4N

@H>@T,>44 $J*,H BD4<,>bH\Fb FJV,FH&J`V,, <,0*J>"D@*>@, BD"&@, BD,0*, &F,(@ BD"&@

<,0*J>"D@*>ZN *@(@&@D@&, 8@*4L4P4D@&">>@, & 1969 (@*J.

21. % ^H@6 (:"&, D"FF<"HD4&"`HFb J8"2">>Z, "8HZ, & R"FH>@FH4 "8HZ, @FJV,FH&:b,<Z, & @$:"FH4

BD"&" <,0*J>"D@*>ZN *@(@&@D@& - B@*B4F">4,, D"H4L48"P4b, @(@&@D84, BD4F@,*4>,>4,,
*,>@>F"P4b, BD4>bH4,, *"0, H@:8@&"H,:\>Z, *,8:"D"P44, - 8@H@DZ,, N@Hb 4 @$:"*"`H b&>@6

$@:,, 2>"R4H,:\>@6 "&H@>@<>@FH\`, >, 4<,`H F@$FH&,>>@(@ FJV,FH&@&">4b, 4>Z<4 F:@&"<4, H,,
8@H@DZ, F"<4 B@ F,$, >, *"`H BD"&@&ZN B@F:,*FH&46, 8"8 @*>@FH@D@>>4, "8HZ.

22. !>":@(4R>Z< @$D"2@< D"FF<"HD4&"`HFb "8HZ, 8@H@DZ,, @R,&4*>@ b&:bbF\ @*>@FH@D@>>4<4,
4<,`H *@(@&@D>J`, *&JFH@D@>>`` 4:4 <>@(@FH@D@>>``, @F>@&J, >"BD4<,D, BD,*:@0,>4, 4

BD4>bH4,, " H"80, "8HZ, L@D<":\>@ b&:b`V4,Fb @*>@FH@D@>>4<4, 8@H@DZ, >, F@2*"`H >@&ZN

BD"&@@H>@T,>46, >@ F&b2">Z F D">,, FJV,FH&@&"&T,6 *@(@&@D>@- BD"&@&@6 4:4 @$ZR>@- BD"&@&@6
>@D<@6.

23. 7D@<, H@(@, D"FF<"HD4&"`HFb @FJV,FH&:b,<Z, (@FJ*"DFH&@< "8HZ, F&b2">>Z, F

L@D<4D@&">4,< @$ZR"b, 8@H@DZ,, >,2"&4F4<@ @H H@(@, L@D<4DJ,HFb :4 @> >" @F>@&, 8@>F,>FJF"

4:4 >,H, >, b&:b`HFb "&H@>@<>Z<4 4:4 42@:4D@&">>Z<4 "8H"<4, H.e. >, 4<,`H F@$FH&,>>@(@

FJV,FH&@&">4b. 7"8 <Z J$,*4<Fb, 8"8 BD"&4:@, N@Hb 4 >, &F,(*", "8HZ, F@2*"`V4, @$ZR"6,
b&:b`HFb @*>@FH@D@>>4<4 "8H"<4 (@FJ*"DFH&".

24. ="Db*J F ^H4< D"FF<"HD4&"`HFb "8HZ (@FJ*"DFH&" B@ BD42>">4` `D4F*48P44 ;,0*J>"D@*>@(@

EJ*", 8"8 ^H@ BD,*JF<@HD,>@ & FH"H\, 36 ,(@ EH"HJH", 8@H@DZ,, 8"8 <Z J$,*4<Fb, @$D"2J`H

*@(@&@D>Z, @H>@T,>4b, " H"80, D"FF<"HD4&"`HFb 2"b&:,>4b, 8@H@DZ, *,:"`H BD,*FH"&4H,:4

(@FJ*"DFH&" & D"<8"N `D4F*48P4@>>@(@ BD@P,FF" 4:4 &:"FH4 (@FJ*"DFH&", JR"FH&J`V,(@ & ^H@<

BD@P,FF,, 4:4 &>, ^H@(@ BD@P,FF", >@ & F&b24 F >4<, 4 8@H@DZ,, 8"8 <Z J&4*4<, <@(JH >@F4H\

D"2:4R>Z6 N"D"8H,D.

25. 7D@<, H@(@, & B,D&@6 (:"&, D"FF<"HD4&",HFb 4<,`V46 *@(@&@D>J` @F>@&J @*>@FH@D@>>46

"8H, F@BJHFH&J`V,, F@(:"T,>4,, BD,*JF<"HD4&"`V,, B@:@0,>4b & B@:\2J HD,H\,6 FHD">Z. C,R\

4*,H @ *@(@&@D>@< "8H, <,0*J 2"8:`R4&T4<4 ,(@ (@FJ*"DFH&"<4, b&:b`V,<Fb, @*>"8@,
@*>@FH@D@>>4< 4 (,H,D@>@D<"H4&>Z< & @H>@T,>44 HD,H\,(@ (@FJ*"DFH&" 4:4 HD,H\4N (@FJ*"DFH&,
8@H@DZ, <@(JH BD4@$D,FH4 BD"&" 4 @$b2"H,:\FH&", 4 ^H@H &@BD@F D,(J:4DJ,HFb & %,>F8@6 8@>&,>P44

1969 (@*".

26. 3 >"8@>,P, D"FF<"HD4&"`HFb 4 4F8:`R"`HFb :`$Z, "8HZ 4 *,6FH&4b, 8@H@DZ, <@0,H

F@&,DT4H\ (@FJ*"DFH&@, B@2&@:b`V4, HD,H\,<J (@FJ*"DFH&J F@F:"H\Fb >" ^FH@BB,:\, 4 8@H@DZ,, 8"8

<Z J$,*4<Fb, @H:4R"`HFb @H R4FH@ @*>@FH@D@>>4N "8H@& ( 2"b&:,>46) 12.

27. % (:"&, II D"FF<"HD4&"`HFb 8D4H,D44, 8@H@DZ,, B@ >"T,<J <>,>4`, b&:b`HFb

@F>@&@B@:"("`V4<4 *:b @BD,*,:,>4b R4FH@ @*>@FH@D@>>,(@ "8H". A,D&Z6 8D4H,D46, 4<,`V46

L@D<":\>Z6 N"D"8H,D, *",H &@2<@0>@FH\ @FJV,FH&:bH\ 4>*4&4*J":\>Z, 4:4 8@::,8H4&>Z, "8HZ >"

@F>@&, BD@b&:,>4b ,*4>@6 &@:4. %H@D@6 8D4H,D46, F&b2">>Z6 F F@$FH&,>>@6 "&H@>@<>@FH\`,
*@:0,> F@$:`*"H\Fb F JR,H@< *&JN D"2:4R>ZN H@R,8 2D,>4b: &@- B,D&ZN, F:,*J,H JR4HZ&"H\, RH@ @>

12 Jacqué, "A Propos de la promesse unilatérale", en Mélanges offerts à Paul
Reuter, le droit international: unité et diversité (1981), pp. 335 a 339.
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>, F&b2"> F D">,, FJV,FH&@&"&T4<4 "8H@< 4:4 >@D<@6 4:4 *DJ(4< BD@b&:,>4,< &@:4, 4,
&@- &H@DZN, >,@$N@*4<@ JR4HZ&"H\ F"<@FH@bH,:\>Z6 N"D"8H,D @$b2"H,:\FH&".

28. % ^H@6 0, (:"&, 2"HD"(4&",HFb &@BD@F @$ @$@F>@&">44 @$b2"H,:\>@(@ N"D"8H,D" R4FH@

@*>@FH@D@>>4N "8H@&, RH@ B@$J0*",H >"F D"FF<@HD,H\ &@BD@F @ >,@$N@*4<@FH4 D"2D"$@H84 >@D<Z,
8@H@D"b $Z @$@F>@&":" 4N @$b2"H,:\>Z6 N"D"8H,D.

C. !8HZ, 4F8:`R,>>Z, 42 42JR,>4b H,<Z

29. % *">>@6 &FHJB4H,:\>@6 R"FH4 >,@$N@*4<@ 4F8:`R4H\ >,8@H@DZ, @*>@FH@D@>>4, "8HZ: "8HZ

*DJ(4N FJ$X,8H@& <,0*J>"D@*>@(@ BD"&", & R"FH>@FH4 "8HZ <,0*J>"D@*>ZN @D(">42"P46, &8:`R"b

FJ*,$>Z, @D(">Z ( "&H@D4H"D>Z, "8HZ); "8HZ, >, @H>@FbV4,Fb 8 FL,D, <,0*J>"D@*>@(@ BD"&"

( B@:4H4R,F84,); BD@H4&@BD"&>Z, "8HZ 4 "8HZ, 8@H@DZ, & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<

<@(JH &:,R\ 2" F@$@6 <,0*J>"D@*>J` @H&,HFH&,>>@FH\ (@FJ*"DFH&", RH@ 42JR",HFb 7@<4FF4,6

@H*,:\>@; "8HZ 4 B@&,*,>4,, >"BD4<,D <@:R">4, 4 F@(:"F4,, 8@H@DZ, >,2"&4F4<@ @H H@(@,
b&:b`HFb :4 @>4 BD"&@&Z<4 "8H"<4 4:4 L@D<"<4 &ZD"0,>4b &@:4 (@FJ*"DFH&", >, 4<,`H R4FH@

@*>@FH@D@>>,(@ N"D"8H,D".

1. ?*>@FH@D@>>4, BD"&@&Z, "8HZ <,0*J>"D@*>ZN @D(">42"P46

30. QH@ 8"F",HFb @*>@FH@D@>>4N BD"&@&ZN "8H@& <,0*J>"D@*>ZN @D(">42"P46, H@ ^HJ H,<J F:,*J,H

D"FF<@HD,H\ @H*,:\>@, JR4HZ&"b HJ &"0>J` D@:\, 8@H@DJ` @>4 4(D"`H & <,0*J>"D@*>@6 042>4,
BD4 ^H@< BD,0*, &F,(@ F:,*J,H @H<,H4H\, RH@ " FJ$X,8HZ BD"&" & :`$@6 BD"&@&@6 F4FH,<, >,

@$b2"H,:\>@ 4*,>H4R>Z B@ F&@,<J N"D"8H,DJ 4:4 @$X,<J F&@4N BD"& ..." 13.

31. =, &Z2Z&",H F@<>,>4b, RH@ @*>@FH@D@>>4, "8HZ (@FJ*"DFH& 4 <,0*J>"D@*>ZN @D(">42"P46

<@0>@ $Z:@ $Z @H>,FH4 8 @*>@6 FL,D,, 8"8 ^H@ @H<,H4:" 7@<4FF4b <,0*J>"D@*>@(@ BD"&" BD4

42JR,>44 F&@,6 *@:(@FD@R>@6 BD@(D"<<Z D"$@HZ & 1971 (@*J14.

32. ?*>"8@ &"0>@ BD@&,FH4 D"2:4R4, <,0*J @*>@FH@D@>>4<4 "8H"<4 & @$:"FH4 8@@D*4>"P44 4

@*>@FH@D@>>4<4 "8H"<4 & @$:"FH4 @$V,FH&,>>ZN @H>@T,>46. ]H@ D"2:4R4, BD,*FH"&:b,HFb >"<

8D"6>, &"0>Z<, B@F8@:\8J & @F>@&, B,D&ZN :,04H FJ&,D,>4H,H 4 BD"&@&@, D"&,>FH&@ (@FJ*"DFH&,
RH@ 2"FH"&:b,H >"F FR4H"H\, 8"8 <Z J&4*4< >40,, RH@ @*>@FH@D@>>4, "8HZ & J8"2">>@< 8@>H,8FH,

>, <@(JH F@2*"&"H\ @$b2"H,:\FH&" *:b HD,H\4N FHD">, & H@ &D,<b 8"8 & @H>@T,>44 B@F:,*>4N

&@2>48",H 4>"b F4HJ"P4b. C,2@:`P44 H@(@ 4:4 4>@(@ <,0*J>"D@*>@(@ @D(">" <@(JH B@D@0*"H\

BD"&@&Z, B@F:,*FH&4b & H@6 <,D,, & 8"8@6 (@FJ*"DFH&"- R:,>Z & D"<8"N @FJV,FH&:,>4b F&@,(@

FJ&,D,>4H,H" >"*,:4:4 $Z @BD,*,:,>>Z<4 B@:>@<@R4b<4 J8"2">>J` @D(">42"P4`.

33. AD,&":4DJ`V4< b&:b,HFb <>,>4, @ H@<, RH@ & F4:J D"2>ZN BD4R4> 8"0*J` 42 ^H4N *&JN

8"H,(@D46 "8H@& F:,*J,H 42JR"H\ & @H*,:\>@FH4. % S,FH@< 8@<4H,H, @*4> 42 BD,*FH"&4H,:,6

13 Reparation for injuries suffered in the service of the United Nations,
Advisory Opinion, I.C.J. Reports 1949 , p. 178.

14 % ">":42, *@:(@FD@R>@6 BD@(D"<<Z D"$@HZ 7@<4FF44 <,0*J>"D@*>@(@ BD"&" & 1971 (@*J

@H<,R",HFb, RH@, B@F8@:\8J ^H@ @BD,*,:,>4, &8:`R",H @*>@FH@D@>>4, "8HZ &F,N FJ$X,8H@&

<,0*J>"D@*>@(@ BD"&", B@- &4*4<@<J, $Z:@ $Z P,:,F@@$D"2>@ BD,*JF<@HD,H\ @FJV,FH&:,>4, H"84N

"8H@& >, H@:\8@ (@FJ*"DFH&"<4, >@ 4 <,0*J>"D@*>Z<4 @D(">42"P4b<4, @$:"*"`V4<4 bF>@

&ZD"0,>>@6 BD"&@FB@F@$>@FH\`. " +0,(@*>48 ..., 1971 (@*", H@< II ( Q"FH\ &H@D"b), FHD. 79,
BJ>8H 282.
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@H<,H4:, RH@ 42JR,>4, @*>@FH@D@>>4N "8H@& (@FJ*"DFH& & @$b2"H,:\>@< B@Db*8, B@*D"2J<,&",H

4F8:`R,>4, 42 FL,DZ 42JR,>4b "8H@&, @FJV,FH&:b,<ZN <,0*J>"D@*>Z<4 @D(">42"P4b<415. ]H4

"8HZ & 2>"R4H,:\>@6 <,D, @H:4R"`HFb @H "8H@& (@FJ*"DFH&16. M@Hb bF>@, RH@ "8HZ

<,0*J>"D@*>ZN @D(">42"P46 &Z2Z&"`H @F@$Z6 4>H,D,F, >,@$N@*4<@ 42JR"H\ 4N @H*,:\>@, JR4HZ&"b

4N D"2:4R4b, BD,0*, &F,(@ & H@<, RH@ 8"F",HFb <,H@*@& 4N D"2D"$@H84 4:4 L@D<J:4D@&">4b17.

34. % F:JR", (@FJ*"DFH& BD"&4:", 8"F"`V4,Fb D"2D"$@H84 "8H@&, @F>@&Z&"`HFb >" 4N

8@>FH4HJP4@>>ZN B@:@0,>4bN 4 <,0*J>"D@*>@< BD"&,, & H@ &D,<b 8"8 & F:JR", <,0*J>"D@*>ZN

@D(">42"P46 >@D<Z, D,(J:4DJ`V4, ^HJ @$:"FH\, $J*JH F@*,D0"H\Fb & JFH"&>ZN *@8J<,>H"N

@D(">42"P46 4 & D"2D"$@H">>ZN >" 4N @F>@&, *@8J<,>H"N, " H"80, & B@:@0,>4bN <,0*J>"D@*>@(@

BD"&", 8@(*" @>4 BD4<,>4<Z.

35. M@Hb bF>@, RH@ @*>@FH@D@>>4, "8HZ, FL@D<J:4D@&">>Z, 8"84<- :4$@ @D(">@< 8"8@6- :4$@
<,0*J>"D@*>@6 @D(">42"P44 4:4 F"<@6 ^H@6 @D(">42"P4,6, F"<4 B@ F,$, <@(JH 4<,H\ `D4*4R,F8J`

F4:J 4 B@^H@<J BD,*JF<"HD4&"H\ @$b2"H,:\FH&" *:b HD,H\4N FH@D@>, >,@$N@*4<@ @H*,:4H\

BD4<,>4<Z, BD"&4:" @H BD"&4:, 8@H@DZ, <@(:4 $Z BD4<,>bH\Fb & @H>@T,>44 @*>@FH@D@>>4N "8H@&

(@FJ*"DFH&.

36. % ^H@6 F&b24 7@<4FF4b <@(:" $Z D"FF<@HD,H\, 8"8 J0, @H<,R":@F\ & N@*, BD,>46 & S,FH@<

8@<4H,H, & 1997 (@*J, &@BD@F @ BD@&,*,>44 B@F:,*J`V,(@, &@2<@0>@ *@B@:>4H,:\>@(@,
FB,P4":\>@(@ 4FF:,*@&">4b, 8@H@D@, & >"FH@bV,, &D,<b BD,*:"(",HFb BD@&,FH4 & @H>@T,>44

">":@(4R>ZN "8H@& (@FJ*"DFH&18.

37. % 8@>H,8FH, "8H@& <,0*J>"D@*>ZN @D(">42"P46, >,F<@HDb >" >":4R4, FJV,FH&,>>ZN

D"2:4R46, >,@$N@*4<@ &8:`R4H\ *,>@<4>4D@&">>Z, "&H@D4H"D>Z, "8HZ, & R"FH>@FH4 "8HZ FJ*,$>ZN

@D(">@&, 8@H@DZ,, b&:bbF\ @*>@FH@D@>>4<4 B@ L@D<, 4 (,H,D@>@D<"H4&>Z<4 B@ F&@4<

B@F:,*FH&4b<, >, B@*B"*"`H B@* 8"H,(@D4` R4FH@ @*>@FH@D@>>4N "8H@&19. % >,8@H@DZN

H,@D,H4R,F84N 8@>P,BP4bN @HD4P",HFb, RH@ D,R\ 4*,H @ BD"&@&ZN "8H"N, H"8 8"8 &@:b, :,0"V"b &

4N @F>@&,, >, 4FN@*4H @H FJ$X,8H" <,0*J>"D@*>@(@ BD"&". % BD@H4&@B@:@0>@FH\ ^H@<J &

>"FH@bV,, &D,<b T4D@8@ $ZHJ,H <>,>4, @ H@<, RH@ "8HZ <,0*J>"D@*>ZN FJ*@& b&:b`HFb

BD"&@&Z<4 "8H"<4, B@F8@:\8J D,R\ 4*,H @ <,0*J>"D@*>ZN @D(">"N, 4<,`V4N B@:>@<@R4b &

F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< D,T"H\ BD"&@&Z, FB@DZ20.

38. %@ &F,N B,D,R4F:,>>ZN F:JR"bN J8"2">>Z, @*>@FH@D@>>4, "8HZ F@&,DT"`HFb & D"<8"N

8@<B,H,>P44, 8@H@DJ` F"<4 <@(JV4, B@*B"*"H\ B@* >,, (@FJ*"DFH&" BD,*@FH"&4:4 @BD,*,:,>>@<J

@D(">J. ?*>@FH@D@>>4, "&H@D4H"D>Z, "8HZ, 8@H@DZ, B@- BD,0>,<J 4<,`H &"0>@, 2>"R,>4, &

15 %ZFHJB:,>4, BD,*FH"&4H,:b KD">P44, A/C.6/52/SR.19, BJ>8H 60.

16 %ZFHJB:,>4, BD,*FH"&4H,:b !&FHD44, A/C.6/52/SR.23, BJ>8H 44.

17 %ZFHJB:,>4, BD,*FH"&4H,:b %,>,FJ^:Z, A/C.6/52/SR.21, BJ>8H 39.

18 %ZFHJB:,>4, BD,*FH"&4H,:b 74H"b, A/C.6/52/SR.23, BJ>8H 9.

19 E<. Jacqu ,è, op. cit ( F>@F8" 9 &ZT,), pp. 345-417.

20 E<. Salvioli, "Les R ,êgles g ,èn,èrales du droit de la paix", Recueil des
cours... , vol. 46 (1933-IV), p. 82. E<. H"80, Degan, loc. cit . ( F>@F8" 9 &ZT,),
p. 374.

/...



A/CN.4/486
Russian
Page 11

<,0*J>"D@*>@< BD"&,, D,(J:4DJ`HFb F@$FH&,>>Z<4 B@:@0,>4b<4 8"0*@6 @D(">42"P44 4:4

<,0*J>"D@*>@(@ @D(">". AD"&4:", BD4<,>4<Z, & @H>@T,>44 *@(@&@D@&, JB@:>@<@R4&"`V4N

J8"2">>Z, @D(">Z BD@42&@*4H\ H"84, "8HZ, $J*JH D,(J:4D@&"H\Fb, D"2J<,,HFb, *@(@&@D>Z< BD"&@<

4, & R"FH>@FH4, BD"&@< <,0*J>"D@*>ZN *@(@&@D@&.

2. A@:4H4R,F846 "8H 4 BD"&@&@6 "8H (@FJ*"DFH&"

39. E *DJ(@6 FH@D@>Z, & ^H4N &FHJB4H,:\>ZN 2"<,R">4bN F:,*J,H BD@&@*4H\ D"2:4R4, <,0*J

BD"&@&Z< "8H@< 4 B@:4H4R,F84< "8H@< (@FJ*"DFH&".

40. =" B@F:,*>,6 F,FF44 ',>,D":\>@6 !FF"<$:,4 BD,*FH"&4H,:\ S,FH@(@ 8@<4H,H" J8"2":, RH@

7@<4H,H *@:0,> BD@&@*4H\ D"2(D">4R,>4, <,0*J @*>@FH@D@>>4<4 "8H"<4 (@FJ*"DFH&,
B@D@0*"`V4<4 BD"&@&Z, B@F:,*FH&4b, BD@H4&@B@FH"&4<Z, *DJ( *DJ(J & F@@H&,HFH&44 F

<,0*J>"D@*>Z< BD"&@<, 4 "8H"<4, 8@H@DZ, H"84N B@F:,*FH&46 >, B@D@0*"`H. AD,*FH"&4H,:\

2"*":Fb &@BD@F@< @ H@<, RH@ ,F:4 B@F:,*FH&4b "8H@& B,D&@6 8"H,(@D44 &ZD"0"`HFb & F@2*">44,
BD42>">44, 2"V4H, 4:4 42<,>,>44 BD"&, @$b2"H,:\FH& 4:4 BD"&@&ZN F4HJ"P46, H@ 8"8@&" 0,

<@H4&4D@&8" "8H@& &H@D@6 8"H,(@D4421.

41. % *,6FH&4H,:\>@FH4 (@FJ*"DFH&@ <@0,H F@&,DT"H\ "8HZ 8"8 B@:4H4R,F8@(@, H"8 4 BD"&@&@(@

N"D"8H,D", D"2:4R4b <,0*J 8@H@DZ<4 HDJ*>@J:@&4<Z 4 @F:@0>b`H 2"*"RJ FHD@(@6 8:"FF4L48"P44

H"84N "8H@&. K@D<":\>@ B@:4H4R,F846 "8H, F@&,DT,>>Z6 & B@*@$>@6 F4HJ"P44, <@0,H $ZH\ R4FH@

B@:4H4R,F84<, H. ,. $ZH\ BD@*48H@&"> >"<,D,>4b<4 4:4 <@H4&"<4, 4<,`V4<4 @H>@T,>4, 8

*DJ(@<J (@FJ*"DFH&J, & FJ(J$@ B@:4H4R,F8@< 8@>H,8FH,. ?*>"8@ & <,0*J>"D@*>@< BD"&,, 8"8

BD,*FH"&:b,HFb, >4RH@ >, BD,BbHFH&J,H H@<J, RH@$Z "8H B@*@$>@(@ D@*" <@( 4<,H\ BD"&@&Z,

B@F:,*FH&4b >" <,0*J>"D@*>@< JD@&>, 4 H"84< @$D"2@< B@*B"*": B@* *,6FH&4, <,0*J>"D@*>@-
BD"&@&ZN >@D<.

42. AD"&@&@6 "8H @H:4R",HFb @H "8H" B@:4H4R,F8@(@ B@ F"<@6 F&@,6 BD4D@*,, H. ,. B@ FL,D,

@N&"H", B@F:,*FH&4b< 4 <,N">42<J 8@>HD@:b 2" ,(@ @FJV,FH&:,>4,< F&b2">>Z<4 4< (@FJ*"DFH&"<4,
8@H@DZ, 4<,`H 8 >,<J @H>@T,>4,.

43. A@:4H4R,F846 "8H <@0,H $ZH\ @BD,*,:,> 8"8 "8H, F@&,DT",<Z6 @*>4< (@FJ*"DFH&@< F

>"<,D,>4,< &FHJB4H\ & B@:4H4R,F84, &2"4<@@H>@T,>4b F *DJ(4< (@FJ*"DFH&@<, 4 ^H@H "8H *@:0,>

>"N@*4H\Fb &>, BD"&@&@6 FL,DZ. +(@ @$b2"H,:\>@FH\ @BD,*,:b,HFb BD4>P4B"<4 <@D":4 4 B@:4H484,
" >, >@D<"<4 <,0*J>"D@*>@(@ BD"&". E:,*@&"H,:\>@, ,(@ F@&,DT,>4, 4 BD4<,>,>4, F">8P46 &

F:JR", ,(@ >,&ZB@:>,>4b 2"&4FbH 4F8:`R4H,:\>@ @H B@:4H4R,F8@6 &@:4 (@FJ*"DFH&".
)@$D@F@&,FH>@FH\ & H@<, RH@ 8"F",HFb @$b2">>@FH4 @FJV,FH&4H\ ^H@H "8H, BD4FJHFH&J,H & ^H4N "8H"N

8"8 @F>@&" 4N @$b2"H,:\>@FH4, @*>"8@ ^H@(@ &@BD@F" <Z 2*,F\ 8"F"H\Fb >, $J*,<, B@F8@:\8J @> >,

4<,,H BDb<@(@ @H>@T,>4b 8 D"FF<"HD4&",<@6 >"<4 H,<,. 1*,F\, D"2J<,,HFb, <@(JH $ZH\ F"<Z,

D"2>Z, H@R84 2D,>4b. 7"8 N@D@T@ (@&@D4H %4D"::4, " B@ &F,6 &4*4<@FH4, FJ(J$@ B@:4H4R,F84,

*@(@&@D,>>@FH4 BD,*JF<"HD4&"`H, & F"<@< @$V,< &4*,, D"FT4D4H,:\>@, BD4<,>,>4, @(@&@D84

rebus sic stantibus 4 F@FH@b>4b >,@$N@*4<@FH4, BD4R,< @$X,< H"8@(@ D"FT4D,>4b <@0,H $ZH\

2>"R4H,:\>Z< B@ FD"&>,>4` F H,<, RH@ *@BJF8",H <,0*J>"D@*>@, BD"&@" 22. 7D@<, H@(@,
F@&,DT,>4, ^H4N "8H@& 4 F">8P44 & F:JR", 4N >,&ZB@:>,>4b >, D,(J:4DJ`HFb <,0*J>"D@*>Z<

21 %ZFHJB:,>4, BD,*FH"&4H,:b KD">P44: A/C.6/52/SR.19, BJ>8H 59.

22 "La Distinction entre textes internationaux de portée juridique et textes
internationaux dépourvus de portée juridique: Rapport provisoire", Annuaire de
l’Institut de Droit International , vol. 60-I (1983), p. 236, BJ>8H 167.
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BD"&@<. ?*>@ 42 2>"R4H,:\>ZN D"2:4R46 <,0*J B@:4H4R,F84< @$b2"H,:\FH&@< 4 BD"&@&Z<

@$b2"H,:\FH&@< BD@b&:b,HFb BD4 D"FF<@HD,>44 (4B@H,H4R,F8@(@ F:JR"b 4N >,&ZB@:>,>4b. % ^H@H

8:`R,&@6 <@<,>H, 8"8 J8"2Z&",H %4D"::4, 4 @$>"DJ04&",HFb @H:4R4, ^H4N *&JN 8"H,(@D46: ,F:4

>"DJT,>@ B@:4H4R,F8@, @$b2"H,:\FH&@, H@ (@FJ*"DFH&@, 0":J`V,,Fb & F&b24 F F@2*"&T,6Fb

F4HJ"P4,6, <@0,H, $,2JF:@&>@, BD4>bH\ <,DZ >" B@:4H4R,F8@<, >@ >, >" BD"&@&@< JD@&>,. AD4

>"DJT,>44 0, BD"&@&@(@ @$b2"H,:\FH&" @H8DZHZ @$, &@2<@0>@FH423.

44. 3<,>>@ >"<,D,>4,< (@FJ*"DFH&", L@D<J:4DJ`V,(@ 4:4 &ZBJF8"`V,(@ HJ 4:4 4>J`

*,8:"D"P4`, & D,":\>@FH4 *@:0,> @BD,*,:bH\Fb BD"&@&@6 4:4 B@:4H4R,F846 N"D"8H,D ^H@6

*,8:"D"P44, H. ,. BD,*B@:"(",H :4 &ZFHJB"`V,, F ^H@6 *,8:"D"P4,6 (@FJ*"DFH&@ B@FD,*FH&@< ^H@6

*,8:"D"P44 BD4>bH\ >" F,$b `D4*4R,F8@, 4:4 B@:4H4R,F8@, @$b2"H,:\FH&@. 7"8 B@8"2Z&",H

BD"8H48", & F&@4N <,0*J>"D@*>ZN @H>@T,>4bN (@FJ*"DFH&" L@D<J:4DJ`H, $,2 &Fb8@(@ >"<,D,>4b

BD4>bH\ BD"&@&Z, @$b2"H,:\FH&", *,8:"D"P44 R4FH@ B@:4H4R,F8@(@ N"D"8H,D", @*>@FH@D@>>4, 4:4

*&JFH@D@>>4,. % ^H4N F:JR"bN, 8"8 <Z <@0,< JH&,D0*"H\, F@&,DT",<Z, "8HZ &F, 0, >, :4T,>Z

F@P4":\>ZN B@F:,*FH&46.

45. A@:4H4R,F846 "8H, >,F@<>,>>@, 4<,,H &"0>Z, B@F:,*FH&4b *:b FL,DZ <,0*J>"D@*>ZN

@H>@T,>46. ):b (@FJ*"DFH&, F&b2Z&"`V4N F,$b @$b2"H,:\FH&"<4 & ^H@6 FL,D,, <@(JH &@2>48"H\

B@:4H4R,F84, @$b2"H,:\FH&", 8@H@DZ, N@Hb 4 >, B@*B"*"`H B@* *,6FH&4, <,0*J>"D@*>@(@ BD"&", >@

&F, 0, 4<,`H &"0>@, 2>"R,>4, & <,0(@FJ*"DFH&,>>ZN @H>@T,>4bN. =" BD"8H48, <@0>@ &4*,H\,
RH@ B@:4H4R,F8@, @$b2"H,:\FH&@ @8"2Z&",HFb 4>@(*" >"<>@(@ $@:,, ^LL,8H4&>Z< 4 2>"R4<Z<, R,<

@$b2"H,:\FH&", BD4>bHZ, (@FJ*"DFH&"<4 & `D4*4R,F8@6 FL,D,.

46. =, J<":bb &"0>@FH4 ^H4N 4<,`V4N B"D"`D4*4R,F8J` P,>>@FH\ "8H@&, 8@H@DZ< & >,8@H@DZN

H,@D,H4R,F84N 8@>P,BP4bN BD4*",HFb 4F8:`R4H,:\>@ &"0>@, 2>"R,>4, 8"8 4FN@*>@<J <,N">42<J

D,(J:4D@&">4b B@&,*,>4b (@FJ*"DFH& & 4N <,0*J>"D@*>ZN @H>@T,>4bN, F:,*J,H @H<,H4H\, RH@ @>4

4<,`H @H>@T,>4, 8 D"FF<"HD4&",<@6 >"<4 H,<, :4T\ & H@6 <,D,, & 8"8@6 "8H B@*@$>@(@

N"D"8H,D" <@0,H F@*,D0"H\ & F,$, BD"&@&Z, ^:,<,>HZ, 8@H@DZ, <@(JH $ZH\ 4FH@:8@&">Z F H@R84

2D,>4b BD"&@&ZN >@D<, 4 & B,D&J` @R,D,*\ 8"8 @$b2"H,:\FH& (@FJ*"DFH&", &ZFHJB"`V,(@ F H"8@6

*,8:"D"P4,6.

3. !8HZ, 4<,`V4, @H>@T,>4, 8 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&

47. 32 ^H@6 &&@*>@6 R"FH4 *@:0>Z $ZH\ H"80, 4F8:`R,>Z "8HZ, BD@H4&@D,R"V4, >@D<"<

<,0*J>"D@*>@(@ BD"&", 4 "8HZ, 8@H@DZ, N@H\ 4 >, BD@H4&@D,R"H <,0*J>"D@*>@<J BD"&J, >@ <@(JH

FH"H\ 4FH@R>48@< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&", B@F8@:\8J ^H4 &@BD@FZ

D"FF<"HD4&"`HFb 7@<4FF4,6 & @H*,:\>@< B@Db*8,.

4. !8HZ 4 *,6FH&4b, >, b&:b`V4,Fb <,0*J>"D@*>Z<4 BD"&@&Z<4 "8H"<4 & FHD@(@< F<ZF:,

F:@&"

48. '@FJ*"DFH&@ <@0,H BD4$,("H\ 8 @BD,*,:,>>Z< *,6FH&4b< 4 @FJV,FH&:bH\ Db* "8H@& D"2:4R>@(@

N"D"8H,D", 8@H@DZ, @BD,*,:b`H ,(@ JR"FH4, & <,0*J>"D@*>@6 042>4. ]H4 *,6FH&4b 4 "8HZ >,

&F,(*" bF>Z 4 @*>@2>"R>Z 4 H,< $@:,, >, <@(JH $ZH\ 8:"FF4L4P4D@&">Z & BD@FH@6 4

@8@>R"H,:\>@6 L@D<,, RH@ F,D\,2>@ @F:@0>b,H 2"*"RJ 4N @P,>84 4 B@4F8" >@D<, 8@H@DZ, <@(JH

$ZH\ 8 >4< BD4<,>,>Z.

23 Loc. cit . ( BD,*Z*JV,, BD4<,R">4,), pp. 230-233, BJ>8HZ 151-159.
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49. ):b (@FJ*"DFH&" <@(JH &@2>48"H\ BD"&" 4 @$b2"H,:\FH&" & F4:J ,(@ $,2*,6FH&4b. % R"FH>@FH4,
& @BD,*,:,>>ZN F:JR"bN BD"&" 4 @$b2"H,:\FH&" <@(JH &@2>48"H\ *:b (@FJ*"DFH&" & D,2J:\H"H, ,(@

<@:R">4b, 8@H@D@,, B@ <>,>4` >,8@H@DZN "&H@D@&, F@FH"&:b,H >, F@$FH&,>>@ BD"&@&@6 "8H, "

F8@D,, L@D<J &@:,42Xb&:,>4b. '@FJ*"DFH&@ <@0,H & <@:R":4&@6 L@D<, BD4>4<"H\ H@ 4:4 4>@,

BD,*:@0,>4,: qui tacet consentire videtur. AD@FH"b L@D<" B@&,*,>4b (@FJ*"DFH&", &8:`R"b &

@BD,*,:,>>ZN @$FH@bH,:\FH&"N ,(@ <@:R">4,, <@0,H @2>"R"H\ 0,:">4, BD42>"H\ 2"8@>>Z<

@BD,*,:,>>Z6 B@Db*@8 &,V,624. 7D@<, H@(@, (@FJ*"DFH&@ F&@4< <@:R">4,< <@0,H &ZD"0"H\

>,F@(:"F4, F L"8H4R,F8@6 4:4 BD"&@&@6 F4HJ"P4,6: qui tacet negat.

50. ;@:R">4, 8"8 &4* D,"8P44 4:4 8"8 @*>@FH@D@>>bb L@D<" &@:,42Xb&:,>4b >, *@:0>@, B@

<>,>4` 2>"R4H,:\>@6 R"FH4 JR,>ZN, FR4H"H\Fb BD"&@&Z< "8H@<. ?*>"8@, >,&24D"b >" ^H@,
<@:R">4,, N@Hb 4 >@F4H @*>@FH@D@>>46 N"D"8H,D, &F, 0, >, b&:b,HFb "8H@< 4:4 F"<@FH@bH,:\>Z<

"8H@< &@:,42Xb&:,>4b 4 H,< $@:,, >, <@0,H BD,*FH"&:bH\ F@$@6 L@D<":\>Z6 @*>@FH@D@>>46

BD"&@&@6 "8H & H@< F<ZF:,, & 8@H@D@< ^H@ BD,*FH"&:b,H 4>H,D,F *:b >"FH@bV,(@ *@8:"*". GDJ*>@

BD4D"&>bH\ <@:R">4, 8 @L4P4":\>@6 *,8:"D"P44, 8 8@H@D@6 <@(JH $ZH\ BD4<,>,>Z 8@>8D,H>Z,

>@D<Z, @H:4R>Z, @H H,N, 8@H@DZ, JFH">@&:,>Z & BD"&, <,0*J>"D@*>ZN *@(@&@D@&.

51. E *DJ(@6 FH@D@>Z, <@:R">4, 4 F@(:"F4, >"N@*bHFb & H,F>@6 &2"4<@F&b24 F BD4>P4B@<

^FH@BB,:b, 8 R,<J <Z &,D>,<Fb B@20, BD4 D"FF<@HD,>44 *,8:"D"P46, 8@H@DZ, H"8 4:4 4>"R,

@$b2Z&"`H (@FJ*"DFH&@ BD4*,D04&"H\Fb @BD,*,:,>>@6 :4>44 B@&,*,>4b.

52. IB@<4>">4, @$ J&,*@<:,>44 8"8 @*>@FH@D@>>,< *,6FH&44 BD,*FH"&:b,HFb 42:4T>4<,
B@F8@:\8J @>@, *"0, 4 4<,b @*>@FH@D@>>46 N"D"8H,D F L@D<":\>@6 H@R84 2D,>4b, >,2"&4F4<@ @H

H@(@, 4*,H :4 D,R\ @ BD"&@&@< "8H, 4:4 >,H, >, B@D@0*",H B@F:,*FH&46 F"<@ B@ F,$,, $J*JR4

F&b2">@ F BD,*T,FH&J`V4< "8H@<, H. ,. >, b&:b,HFb F"<@FH@bH,:\>Z< "8H@< & H@< F<ZF:,,
8@H@DZ6 BD,*FH"&:b,H *:b >"F 4>H,D,F.

53. I&,*@<:,>4, b&:b,HFb "8H@< &@:,42Xb&:,>4b, B@FD,*FH&@< 8@H@D@(@ HD,H\b FH@D@>" FH"&4HFb &

42&,FH>@FH\ @ L"8H,, F4HJ"P44, *,6FH&44 4:4 *@8J<,>H, 4 8@H@DZ6 <@0,H B@D@0*"H\ BD"&@&Z,

B@F:,*FH&4b 4, F:,*@&"H,:\>@, FR4H"H\Fb `D4*4R,F84 2>"R4<Z< H@6 FH@D@>@6, 8@H@D@6 "*D,F@&">@

^H@ J&,*@<:,>4,25.

54. I&,*@<:,>4,, 4>@(*" b&:b`V,,Fb @$b2"H,:\>Z<, - ^H@ >, BD"&@&@6 "8H & FHD@(@< F<ZF:,

F:@&", B@F8@:\8J @>@ >, B@D@0*",H >4 BD"&, >4 @$b2"H,:\FH&, ,F:4 H@:\8@ D,R\ >, 4*,H @

&ZB@:>,>44 D">,, BD4@$D,H,>>@(@ @$b2"H,:\FH&", 8"8 & F:JR", F @$b2"H,:\>Z<4 J&,*@<:,>4b<4,
BD,*JF<@HD,>>Z<4, & R"FH>@FH4, #,D:4>F84< "8H@< @H 26 L,&D":b 1885 (@*", 9@>*@>F8@6

*,8:"D"P4,6 @ BD"&, <@DF8@6 &@6>Z @H 26 L,&D":b 1909 (@*" 4 )@(@&@D@< @$ !>H"D8H48, @H

1 *,8"$Db 1959 (@*".

55. % 2"8:`R,>4, F:,*J,H @H*,:4H\ >,8@H@DZ, *,6FH&4b (@FJ*"DFH&", 8@H@DZ,, >, $J*JR4

BD@*48H@&">Z >"<,D,>4,< B@D@*4H\ @BD,*,:,>>Z, BD"&@&Z, B@F:,*FH&4b, &F, 0, <@(JH FH"H\

4FH@R>48@< @H&,HFH&,>>@FH4 (@FJ*"DFH&". % <,0*J>"D@*>@6 `D4FBDJ*,>P44 >,@*>@8D"H>@

D"FF<"HD4&":4F\ ^H4 *,6FH&4b, >, 4<,`V4, F&@,6 P,:\` F@2*">4, @BD,*,:,>>ZN BD"&@&ZN

24 Anzilotti, op. cit . ( F>@F8" 9 &ZT,), p. 535.

25 C. Rousseau, Droit International Public, Tome I, Introduction et Sources
(1970), p. 421.
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B@F:,*FH&4626. E:,*J,H JH@R>4H\, RH@ 2" ^H4<4 *,6FH&4b<4 >, FH@4H @*>@2>"R>@, >"<,D,>4,

F@2*"H\ @$b2"H,:\FH&", H@(*" 8"8 BD"&@&Z, "8HZ, >"BD@H4&, BD@*48H@&">Z R,H84< 4 @*>@2>"R>Z<

>"<,D,>4,< B@D@*4H\ @BD,*,:,>>Z, BD"&@&Z, B@F:,*FH&4b, & F&b24 F R,< B,D&J` 8"H,(@D4`

*,6FH&46 <@0>@ >, D"FF<"HD4&"H\ & >"FH@bV,< *@8:"*,.

56. ]H@H B,D&Z6 *@8:"*, D"2J<,,HFb, @(D">4R,> B@ F&@,<J @N&"HJ, @*>"8@ <Z F@R:4, RH@ $,2

@BD,*,:,>4b, @F>@&">>@(@ >" FHD@(@< D"2(D">4R,>44 @*>@FH@D@>>4N "8H@&, >,:\2b BD4FHJB"H\ 8

&@BD@FJ @ >@D<"N, 8@H@DZ, <@(JH FH"H\ @$X,8H@< 8@*4L48"P44 4 BD@(D,FF4&>@(@ D"2&4H4b,
@F@$,>>@ & "FB,8H,, F&b2">>@< F 4N D"2D"$@H8@6, *,6FH&4H,:\>@FH\`, H@:8@&">4,< 4

B@F:,*FH&4b<4, F:,*Jb & @BD,*,:,>>@6 <,D, <,H@*@:@(44, BD4<,>b&T,6Fb 7@<4FF4,6

<,0*J>"D@*>@(@ BD"&" BD4 @$FJ0*,>44 &@BD@F" @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&.

57. =, @FH"&:bb $,2 &>4<">4b 2>"R,>4b H@(@, RH@ F@FH"&:b,H FJH\ "8H", H. ,. 2>"R,>4b

<"H,D4":\>@(@ "8H", F:,*J,H @H<,H4H\, RH@ L@D<":\>Z< `D4*4R,F84< "8H@<, 8@H@D@<J @H&@*4HFb

P,>HD":\>@, <,FH@ & >"FH@bV,< *@8:"*, 4 & F&b24 F 8@H@DZ< <@(JH $ZH\ BD,*BD4>bHZ JF4:4b B@

8@*4L48"P44 4 BD@(D,FF4&>@<J D"2&4H4` BD4<,>4<ZN >@D<, b&:b,HFb *,8:"D"P4b, B@FD,*FH&@<

8@H@D@6 (@FJ*"DFH&@ <@0,H &2bH\ >" F,$b BD"&@&Z, @$b2"H,:\FH&", 4<,`V4, FJ(J$@ @*>@FH@D@>>46

N"D"8H,D.

58. ]H@H B,D&Z6 *@8:"* >@F4H, 8@>,R>@ 0,, BD,*&"D4H,:\>Z6 N"D"8H,D 4 BD42&"> (:"&>Z<

@$D"2@< @$:,(R4H\ @$FJ0*,>4, ^H@6 H,<Z & 7@<4FF44.

I. ?)=?EG?C?==3+ !7GY '?EI)!CEG%

59. '@FJ*"DFH&@ <@0,H BD4>4<"H\ >" F,$b <,0*J>"D@*>@- BD"&@&Z, @$b2"H,:\FH&" BJH,< F&@,(@

&@:,42Xb&:,>4b & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<. '@FJ*"DFH&@ <@0,H @FJV,FH&:bH\ *,6FH&4b

4 BD4>4<"H\ >" F,$b @$b2"H,:\FH&" & @*>@FH@D@>>,< B@Db*8, & @FJV,FH&:,>4, F&@4N LJ>8P46

F"<@@(D">4R,>4b & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< H@R>@ H"8 0,, 8"8 @>@ <@0,H $D"H\ >"

F,$b <,0*J>"D@*>Z, @$b2"H,:\FH&" 4 BD4@$D,H"H\ BD"&" 4 @$b2">>@FH4 >" <,0*J>"D@*>@6 "D,>,

@$ZR>Z< BJH,<. AD"&@ (@FJ*"DFH&" $D"H\ >" F,$b & @*>@FH@D@>>,< B@Db*8, @$b2"H,:\FH&" B@<4<@

*@(@&@D>ZN @$b2"H,:\FH&, B@- &4*4<@<J, BD42>",HFb F,(@*>b >, H@:\8@ & FJ*,$>@6 BD"8H48, ( *,:",
8"F"`V4,Fb a*,D>ZN 4FBZH">46), >@ 4 & F"<@6 H,@D44 (Suy, Venturini, Rubin, Jacqué,
Sicault) 27.

60. 7"8 J0, @H<,R":@F\ D">,,, & <,0*J>"D@*>@< BD"&, >,F@<>,>>@ FJV,FH&J`H L@D<":\>Z,

@*>@FH@D@>>4, "8HZ (@FJ*"DFH&. %,D>@, RH@ $@:\T4>FH&@ ^H4N "8H@&, 8"8 H@0, J0, @H<,R":@F\,
BD,*JF<"HD4&"`HFb & *@(@&@D>ZN @H>@T,>4bN. ?*>"8@ *DJ(4, "8HZ <@(JH FJV,FH&@&"H\ 4 2"

D"<8"<4 ^H4N @H>@T,>46, & F4:J R,(@ <@0,H &@2>48>JH\ >,@$N@*4<@FH\ & JFH">@&:,>44 8@>8D,H>ZN

>@D<, 8@H@DZ, D,(J:4D@&":4 $Z 4N LJ>8P4@>4D@&">4,.

26 E<. Shufeldt , Naciones Unidas, Reports of International Arbitral Awards ,
vol. II, p. 1079; Affaire de l’indemnité russe , ibíd., vol. XI, p. 421; 4 Kunkel et
al . c. État polonais, Recueil des décisions des tribunaux arbitraux mixtes
institués par les Traités de paix , tome VI (1927), p. 974. E<. H"80, Venturini,
loc. cit . ( F>@F8" 9 &ZT,); 4 Cahier, loc. cit . ( F>@F8" 9 &ZT,).

27 E<. Charpentier, loc. cit . ( F>@F8" 9 &ZT,).
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61. ;,0*J>"D@*>"b F@P4":\>"b FD,*" >,F@<>,>>@ B@FH@b>>@ <,>b,HFb, " &<,FH, F >,` B@FH@b>>@

^&@:`P4@>4DJ,H 4 <,0*J>"D@*>@, BD"&@, B@F8@:\8J @>@ *@:0>@ @HD"0"H\ ^H4 42<,>,>4b 4 $@:,, H@(@ -
F@*,6FH&@&"H\ 42<,>,>4b<, & 8@H@DZN >J0*",HFb F@P4":\>"b FD,*". %@2>48>@&,>4, >@&ZN L@D<

@H>@T,>46 4 4>FHDJ<,>H@& *:b @FJV,FH&:,>4b H"84N 42<,>,>46 @$JF:@&:4&",H >,@$N@*4<@FH\

JB@<b>JH\ N@Hb $Z &F8@:\2\ >@&Z, 4FH@R>484 <,0*J>"D@*>@(@ BD"&" 4 @$b2"H,:\FH&. ?HF`*" - 4

>,@$N@*4<@FH\ D"FF<@HD,>4b 4 JH@R>,>4b ^H4N >@&ZN L@D< *:b H@(@, RH@$Z <@0>@ $Z:@

D,(J:4D@&"H\ B@&,*,>4, FJ$X,8H@& <,0*J>"D@*>@(@ BD"&" 4 B@FH@b>>@ F@&,DT,>FH&@&"H\

<,0*J>"D@*>@- BD"&@&J` F4FH,<J, B@F8@:\8J ^H@ F@*,6FH&J,H FH"$4:\>@FH4 4 >"*,0>@FH4 @H>@T,>46

<,0*J >4<4.

62. % B,D&@6 R"FH4 ^H@6 (:"&Z D"FF<"HD4&"`HFb 4FH@R>484 <,0*J>"D@*>@(@ BD"&" 4 4FH@R>484

<,0*J>"D@*>ZN @$b2"H,:\FH& 4 *,:",HFb B@BZH8" D"2(D">4R4H\ @*>@FH@D@>>4, 2"b&:,>4b 8"8

L@D<":\>Z6 "8H 4 8"8 4FH@R>48 <,0*J>"D@*>ZN @$b2"H,:\FH& 4 $@:,, B@*D@$>@ BD@">":424D@&"H\

4N N"D"8H,D. )":,, D"FF<"HD4&"`HFb D"2:4R>Z, @*>@FH@D@>>4, "8HZ (@FJ*"DFH& 4 *,:",HFb B@BZH8"

@BD,*,:4H\, b&:b`HFb :4 @>4 R"FH\` *@(@&@D>ZN @H>@T,>46 4:4 0,, >"BD@H4&, 4N F:,*J,H

@H>,FH4 8 FL,D, BD"&" @*>@FH@D@>>4N "8H@&.

A. 3FH@R>484 <,0*J>"D@*>@(@ BD"&" 4 4FH@R>484

<,0*J>"D@*>ZN @$b2"H,:\FH&

63. A@BZH8" F4FH,<"H424D@&"H\ 4FF:,*@&">4, @*>@FH@D@>>4N "8H@& (@FJ*"DFH&" 4 BD@">":424D@&"H\

>@D<Z, BD4<,>4<Z, 8 4N LJ>8P4@>4D@&">4`, B@2&@:b,H >"< 2"b&4H\, RH@ >"4$@:,, &"0>Z<

BD"&@&Z< "8H@< b&:b,HFb & *">>@< F:JR", FJ(J$@ @*>@FH@D@>>,, 2"b&:,>4,, & 8@H@D@< <@(JH

F@*,D0"H\Fb @*>@FH@D@>>4, @$b2"H,:\FH&", RH@ @H>`*\ >, 4F8:`R",H, 8"8 J0, @H<,R":@F\ D">,,,
>,@$N@*4<@FH4 BD@">":424D@&"H\ F@*,D0">4, ^H4N @$b2"H,:\FH&, 8@H@D@, <@0,H $ZH\ D"2:4R>Z< 4

BD,*FH"&:bH\ F@$@6 @$,V">4,, @H8"2 4:4 BD42>">4, 4 8@H@D@, >, @$b2"H,:\>@ b&:b,HFb

@*>@FH@D@>>4< & FHD@(@< F<ZF:, ^H@(@ F:@&", 8@H@D@, >"F 4 4>H,D,FJ,H.

64. ?*>"8@ F>"R":" >"*@ N@Hb $Z &F8@:\2\ F8"2"H\ @$ 4FH@R>48"N <,0*J>"D@*>@(@ BD"&" 4

<,0*J>"D@*>ZN @$b2"H,:\FH&, 4$@ ^H@ F@&,DT,>>@ >,@$N@*4<@ F*,:"H\ BD,0*,, R,< @BD,*,:bH\,
*,6FH&4H,:\>@ :4 FJV,FH&J`H FJ(J$@ @*>@FH@D@>>4, "8HZ.

65. K@D<":\>Z<4 4FH@R>48"<4 <,0*J>"D@*>@(@ BD"&" b&:b`HFb BD@P,*JDZ 4:4 <,H@*Z D"2D"$@H84

<,0*J>"D@*>@(@ BD"&", <,0*J>"D@*>ZN >@D<. =,@$N@*4<@ BD@&,FH4 R,H8@, D"2:4R4, <,0*J ^H4<4

BD@P,*JD"<4, ^H4<4 <,H@*"<4 D"2D"$@H84 4 F@*,D0">4,< *@8J<,>H", 8@H@DZ6 <@0,H B@b&4H\Fb &

D,2J:\H"H, 4N 4FB@:\2@&">4b. A@^H@<J & *@(@&@D>@6 FL,D, &"0>@ D"2(D">4R4H\ BD@P,*JDJ

D"2D"$@H84 *@(@&@D" 4 2"L48F4D@&">>@, & *@8J<,>H, 2"8:`R",<@, F@(:"T,>4,, & 8@H@D@< <@(JH

F@*,D0"H\Fb BD"&@&Z, >@D<Z, H. ,. BD"&" 4 @$b2">>@FH4, 8@H@DZ<4 >"*,:b`HFb 4 8@H@DZ, $,DJH

>" F,$b (@FJ*"DFH&", JR"FH&J`V4, & ,(@ D"2D"$@H8,; " & 8@>H,8FH, @*>@FH@D@>>4N "8H@& (@FJ*"DFH&

& P,:@< - 2"b&:,>4, 8"8 BD@P,*JDJ F@2*">4b BD"&@&ZN >@D< 4 ,(@ F@*,D0">4, 4:4 FJH\.

66. % FH"H\, 38 EH"HJH" ;,0*J>"D@*>@(@ EJ*", & 8@H@D@6 :4T\ 42:"("`HFb, >@ >,

@(D">4R4&"`HFb @F>@&>Z, L@D<":\>Z, 4FH@R>484 <,0*J>"D@*>@(@ BD"&" ( *@(@&@DZ 4

<,0*J>"D@*>Z, @$ZR"4), &H@D@FH,B,>>Z, ( @$V4, BD4>P4BZ BD"&") 4 &FB@<@("H,:\>Z, ( H,@D4b 4
FJ*,$>"b BD"8H48"), L4(JD4DJ,H H"80, ,V, @*4> 4FH@R>48 - BD4>P4B ex aequo et bono, ,F:4

FH@D@>Z D"FF<"HD4&",<@(@ & EJ*, FB@D" F ^H4< F@(:"F>Z.

67. ?*>"8@ FJV,FH&J`H 4:4 <@(JH FJV,FH&@&"H\ 4 *DJ(4, 4FH@R>484. G@H L"8H, RH@ @>4 >,

JB@<4>"`HFb & FH"H\, 38, >, <@( $Z F"< B@ F,$, F:J04H\ BD,BbHFH&4,< *:b 4N 8&":4L48"P44 &
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8"R,FH&, H"8@&ZN. ?R,>\ R"FH@ 4FB@:\2J`HFb ,V, *&" 4FH@R>48": @*>@FH@D@>>4, "8HZ 4 D,2@:`P44

<,0*J>"D@*>ZN @D(">42"P4628.

68. %F,< 42&,FH>@, RH@ FH"H\` 38, & 8@H@D@6 B,D,R4F:b`HFb BD4<,>4<Z, EJ*@< 4FH@R>484

<,0*J>"D@*>@(@ BD"&", 8D4H48J`H 2" H@, RH@ & >,6 ,FH\ - 2" B:@N4, L@D<J:4D@&84 4

D"FB:Z&R"H@, F@*,D0">4,; " F *DJ(@6 FH@D@>Z - 2" H@, R,(@ & >,6 >,H29, B@F8@:\8J & >,6

>4R,(@, & R"FH>@FH4, >, (@&@D4HFb @$ @*>@FH@D@>>4N "8H"N 4 D,2@:`P4bN <,0*J>"D@*>ZN

@D(">42"P46, 8@H@DZ, H"80, b&:b`HFb @*>@FH@D@>>4<4 "8H"<4, N@Hb B@ ^H@<J &@BD@FJ & H,@D44 4

>,H ,*4>@*JT>@6 @P,>84.

69. ?F>@&>@6 4FH@R>48 @$b2"H,:\FH& & <,0*J>"D@*>@< BD"&, F@FH"&:b`H BD"&@&Z, "8HZ, H. ,.
J0, D,":42@&">>Z, "8HZ, 4$@ ^H@ B@D@0*",H B@F:,*FH&4b <,0*J>"D@*>@(@ BD"&"30. '@FJ*"DFH&@

<@0,H BD4>4<"H\ >" F,$b @$b2"H,:\FH&" 4 & D"<8"N L@D<":\>ZN "8H@&, 8@H@DZ, >,@$b2"H,:\>@

b&:b`HFb 4FH@R>48"<4 <,0*J>"D@*>@(@ BD"&" & H@< F<ZF:,, & 8"8@< ^H@ HD"8HJ,H JB@<b>JH"b

&ZT, FH"H\b 38 EH"HJH" ;,0*J>"D@*>@(@ EJ*".

70. % FH"H\, 38 EH"HJH" ;,0*J>"D@*>@(@ FJ*" FD,*4 B,D,R4F:,>>ZN 4FH@R>48@& BD"&" >,

JB@<4>"`HFb @*>@FH@D@>>4, "8HZ (@FJ*"DFH&; @*>"8@ ^H@ @H>`*\ >, @2>"R",H, RH@ J8"2">>Z, "8HZ

>, <@(JH B@D@0*"H\ >@D<Z <,0*J>"D@*>@(@ BD"&"31.

71. A@ >"T,<J <>,>4`, D"2(D">4R,>4, L@D<":\>@(@ 4FH@R>48" 4 4FH@R>48" @$b2"H,:\FH& <@0,H

B@2&@:4H\ >"< @H*,:4H\ @*>@FH@D@>>46 "8H F L@D<":\>@6 H@R84 2D,>4b @H @*>@FH@D@>>,(@ "8H" F

H@R84 2D,>4b ,(@ B@F:,*FH&46. =, &F, L@D<":\>Z, @*>@FH@D@>>4, "8HZ <@0>@ @H>,FH4 8

*@(@&@D>@6 FL,D,. =,8@H@DZ, 42 >4N, N@Hb 4 @R,>\ >,<>@(4,, <@0>@ @H>,FH4, 8"8 FR4H",H

$@:\T4>FH&@ JR,>ZN, 8 FL,D, "8H@& FJ(J$@ @*>@FH@D@>>,(@ N"D"8H,D".

B. 1"b&:,>4, 8"8 BD@P,*JD" F@2*">4b BD"&@&ZN >@D<

4 8"8 4FH@R>48 <,0*J>"D@*>ZN @$b2"H,:\FH&

72. % P,:@<, B@- &4*4<@<J, >,H F@<>,>46 & H@<, RH@ (@FJ*"DFH&@ <@0,H B@FD,*FH&@< 2"b&:,>4b

*,6FH&@&"H\ & <,0*J>"D@*>@6 FL,D, F >"<,D,>4,< *@$4H\Fb BD"&@&ZN B@F:,*FH&46. =" BD"8H48,

F@$:`*"`HFb @*>@FH@D@>>4, 2"b&:,>4b, 8@H@DZ,, >,2"&4F4<@ @H 4N L@D<Z 4:4 @H H@(@, @H>@FbHFb

@>4 8 *@(@&@D>@6 FL,D, 4:4 >,H, <@(JH F@*,D0"H\ @H8"2, BD42>">4,, BD@H,FH 4:4 @$,V">4,.

73. ="4$@:,, R"FH@ &FHD,R"`V4<Fb L@D<":\>Z< @*>@FH@D@>>4< "8H@< (@FJ*"DFH&" b&:b,HFb

2"b&:,>4,32. % BD"8H48, HDJ*>@ &FHD,H4H\ @*>@FH@D@>>4, "8HZ, 8"F"`V4,Fb FJV,FH&" &@BD@F",

28 Abi-Saab, "Les Sources du droit international: essai de déconstruction",
& M. Rama-Montaldo (ed.), El Derecho Internacional en un Mundo en Transformación:
Liber Amicorum en homenaje al profesor Eduardo Jiménez de Aréchaga (1994), p. 36.

29 Abi-Saab, loc. cit . ( BD,*Z*JV"b F>@F8"), p. 33.

30 Reuter, "Principes de droit international public", Recueil des cours ... ,
vol. 103 (1961-II), p. 531.

31 Virally, "Los Fuentes de Derecho Internacional", & M. Sørensen (ed.), Manual
de Derecho Internacional Público ( B,D,&@* >" 4FB">F846, 1971 (@*), p. 181.

32 Skubiszewski, loc. cit . ( F>@F8" 9 &ZT,), p. 233.
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8@H@DZ, >, $Z:4 $Z 2"L48F4D@&">Z 4:4 >, F@*,D0":4F\ $Z & 8"8@<- :4$@ 2"b&:,>44, 4 4<,>>@

^H@ 4 2"FH"&:b,H >"F (@&@D4H\ @ H"8@< "8H,, B@FD,*FH&@< 8@H@D@(@ (@FJ*"DFH&@ <@0,H B@BZH"H\Fb

F@2*"H\ 4:4 B@D@*4H\ BD"&@&Z, B@F:,*FH&4b & ^H@6 FL,D,, >, 4F8:`R"b, D"2J<,,HFb, &,D@bH>@FH4

H@(@, RH@ (@FJ*"DFH&@ @FJV,FH&4H 8"8@6- :4$@ "8H, 8"F"`V46Fb FJV,FH&", BJH,< 4>@(@ L@D<":\>@(@

"8H", >"BD4<,D, & F:JR", BD42>">4b BJH,< @8@>R"H,:\>ZN "8H@&33.

74. C"2(D">4R,>4, "8H" 4 >@D<Z 4 D"2*,:,>4, &>JHD4 >,, BD"& 4 @$b2">>@FH,6 BD,*FH"&:b`HFb

&B@:>, P,:,F@@$D"2>Z<4 *:b P,:,6 ^H@(@ B,D&@(@ *@8:"*". C,R\ >, 4*,H @ R4FH@ H,@D,H4R,F84N

JBD"0>,>4bN. C"2:4R4, <,0*J *@(@&@D>Z< <,N">42<@< 4:4 `D4*4R,F84< *,6FH&4,< ( *@(@&@D) 4

@*>@FH@D@>>4< <,N">42<@< ( 2"b&:,>4,) B@2&@:b,H @H*,:4H\ "8H @H ,(@ D,2J:\H"H", H. ,. @H

F@*,D0"V,6Fb & >,< >@D<Z34.

75. C"2:4R4, <,0*J *@(@&@D@< 4 &ZH,8"`V,6 42 >,(@ >@D<@6 2"<,H>@ B@ 8D"6>,6 <,D, >"

BD"8H48,, 8@(*" @>4 BD4<,>b`HFb & @H>@T,>44 HD,H\4N FH@D@> ( F 4N F@(:"F4b), 8@H@DZ, >,

JR"FH&@&":4 & 4N D"2D"$@H8,; " H"80, BD4 D"FF<@HD,>44 >4RH@0>@FH4, 8@H@D"b $Z&",H D"2>@6 &

2"&4F4<@FH4 @H H@(@, 4*,H :4 D,R\ @ >4RH@0>@FH4 L@D<":\>@(@ "8H" ( B@D@84 F@(:"F4b 4 H. *.)
4:4 >4RH@0>@FH4 >@D<Z, BD,*FH"&:b`V,6 F@$@6 F@*,D0">4, ( 8@(*", >"BD4<,D, ^H" >@D<"

BD@H4&@D,R4H 8"8@6- :4$@ >@D<, 4<B,D"H4&>@(@ BD"&"), RH@ F&4*,H,:\FH&J,H @ &"0>@FH4 H"8@(@

D"2(D">4R,>4b.

76. E H@R84 2D,>4b L@D<":\>@6, 2"b&:,>4, <@0,H BD,*FH"&:bH\ F@$@6 @*>@FH@D@>>46 "8H

(@FJ*"DFH&", 8@H@DZ6 <@0,H 4<,H\ BD"&@&@, F@*,D0">4,. G"84< @$D"2@< 2"b&:,>4, <@0,H

BD,*FH"&:bH\ F@$@6 @*4> 42 <,H@*@& F@2*">4b BD"&@&ZN >@D< 4 & <,0*J>"D@*>@< B:">, <@0,H

4<,H\ D"2>@, F@*,D0">4, 4 D"2>Z, B@F:,*FH&4b.

77. +F:4 D"FF<"HD4&"H\ 2"b&:,>4, H@:\8@ F H@R84 2D,>4b BD"&@&@6, H@ @>@ <@0,H $ZH\

B4F\<,>>Z< 4:4 JFH>Z<, " H"80, @*>@FH@D@>>4<, *&JFH@D@>>4< 4:4 <>@(@FH@D@>>4<.

78. ED,*4 <>@(4N *DJ(4N &FHD,R"`V4NFb & <,0*J>"D@*>@6 BD"8H48, 2"b&:,>46 <Z >"N@*4<:
2"b&:,>4b, & 8@H@DZN (@FJ*"DFH&@ &ZD"0",H BD@H,FH, @H8"2Z&",HFb, BD42>",H L"8H4R,F8@, BD"&@

4:4 L"8H4R,F8J` F4HJ"P4` 4:4 @$,V",H &,FH4 F,$b @BD,*,:,>>Z< @$D"2@< & $J*JV,<; 2"b&:,>4b,
& F4:J 8@H@DZN (@FJ*"DFH&@ BD4>4<",H >" F,$b H@ 4:4 4>@, @$b2"H,:\FH&@ & @H>@T,>44 @*>@(@ 4:4

$@:,, (@FJ*"DFH& 4:4 <,0*J>"D@*>@(@ F@@$V,FH&" & P,:@<; B4F\<,>>Z, 2"b&:,>4b, >"BD"&:b,<Z,

(@FJ*"DFH&"<4 ',>,D":\>@<J F,8D,H"D` ?D(">42"P44 ?$X,*4>,>>ZN ="P46, F BD42>">4,<

`D4F*48P44 ;,0*J>"D@*>@(@ EJ*" & F@@H&,HFH&44 F@ FH"H\,6 36, BJ>8H 2, ,(@ EH"HJH";
@*>@FH@D@>>4, 2"b&:,>4b, F*"&",<Z, >" ND">,>4, (@FJ*"DFH&"<4- R:,>"<4 & @FJV,FH&:,>4,
D,2@:`P46 ',>,D":\>@6 !FF"<$:,4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 4:4 *DJ(4N <,0*J>"D@*>ZN

@D(">@&35; 2"b&:,>4b, L@D<J:4DJ,<Z, (@FJ*"DFH&"<4 & F&b24 F *DJ(4<4 F@$ZH4b<436; " H"80,

33 '@FJ*"DFH&@ <@0,H <@:R":4&@ BD42>"H\ *DJ(@, (@FJ*"DFH&@, 2"8:`R"b *@(@&@D F ^H4<

(@FJ*"DFH&@<, 8@H@D@, @>@ *@ F4N B@D >, BD42>"&":@.

34 P. Reuter, Introduction aux droit des traités ( HD,H\, 42*">4,, 1995), pp. 21-
23.

35 ="BD4<,D, D,2@:`P44 32/64 ',>,D":\>@6 !FF"<$:,4 @H 8 *,8"$Db 1977 (@*",
@2"(:"&:,>>@6 " ?*>@FH@D@>>4, 2"b&:,>4b (@FJ*"DFH&- R:,>@& BD@H4& BZH@8 4 *DJ(4N 0,FH@84N,
$,FR,:@&,R>ZN 4:4 J>40"`V4N *@FH@4>FH&@ &4*@& @$D"V,>4b 4 >"8"2">4b".

/...



A/CN.4/486
Russian
Page 18

B4F\<,>>Z, 2"b&:,>4b, BD4:"(",<Z, 8 8"8@<J- :4$@ <,0*J>"D@*>@<J *@8J<,>HJ37. ="$:`*",<@,

D"2>@@$D"24, F@*,D0">4b @F:@0>b,H ">":42 4 &<,FH, F H,< B@8"2Z&",H, RH@ 4<,>>@ 2"b&:,>4,, 8"8

L@D<":\>Z6 BD"&@&@6 "8H, " >, FJV,FH&@, F:,*J,H D"FF<"HD4&"H\ BD,0*, &F,(@, @F@$,>>@ 8@(*"

D,R\ 4*,H @ 8@*4L48"P44 4 D"2&4H44 >@D<, 8"F"`V4NFb LJ>8P4@>4D@&">4b @*>@FH@D@>>4N "8H@&.

79. E@&D,<,>>"b BD"8H48", 8@H@D"b BD4@$D,H",H &F, $@:\T,, 2>"R,>4,, B@8"2Z&",H, 8D@<, H@(@

( N@Hb ^H@ <@(:@ $Z @H>@F4H\Fb, F8@D,,, 8 BD"&J *@(@&@D@&), RH@ FJV,FH&J,H $,F8@>,R>@,

<>@0,FH&@ F@&<,FH>ZN 2"b&:,>46, B@*B4FZ&",<ZN 4:4 BJ$:48J,<ZN B@ @8@>R">44 @L4P4":\>ZN

&424H@& >" &ZFT,< JD@&>,, *"0, & D"<8"N <,0*J>"D@*>ZN @D(">@& - >"BD4<,D, 2"b&:,>4,

AD,*F,*"H,:b E@&,H" #,2@B"F>@FH4, F*,:">>@, @H 4<,>4 R:,>@& E@&,H" B@ 2"&,DT,>44 2"F,*">4b,
BD@&,*,>>@(@ >" JD@&>, (:"& (@FJ*"DFH& 4 BD"&4H,:\FH& 31 b>&"Db 1992 (@*"38, - 8@H@DZ,,
b&:bbF\ *&JFH@D@>>4<4 4:4 <>@(@FH@D@>>4<4 B@ L@D<, 4, 2"R"FHJ`, B@:4H4R,F84<4 B@ F&@,<J

N"D"8H,DJ, <@(JH BD,*FH"&:bH\ 4>H,D,F BD4 D"FF<@HD,>44 &@BD@F" @$ "8H"N, 8@H@DZ, >"F 2">4<"`H,
& H@6 <,D,, & 8"8@6 @>4 <@(JH B@D@0*"H\ @*>@FH@D@>>4, BD"&@&Z, B@F:,*FH&4b & @H>@T,>44

HD,H\4N (@FJ*"DFH&, H. ,. 8@(*" @>4 4<,`H D"2>@- >@D<"H4&>Z6 N"D"8H,D.

80. AD,0*, &F,(@ <Z *@:0>Z B@F<@HD,H\, <@0,H :4 2"b&:,>4,, 8"8 L@D<":\>Z6 @*>@FH@D@>>46

"8H, F L@D<":\>@6 H@R84 2D,>4b F:J04H\ 4FH@R>48@< <,0*J>"D@*>@(@ BD"&", H. ,. <@0>@ :4

D"FF<"HD4&"H\ H"8@, 2"b&:,>4, & 8"R,FH&, >,2"&4F4<@(@ & ^H@< F<ZF:, 4FH@R>48".

81. 1>"R4H,:\>"b R"FH\ JR,>ZN FR4H",H, RH@ @*>@FH@D@>>4, "8HZ (@FJ*"DFH& >, b&:b`HFb

4FH@R>48@< BD"&". ]H@, @*>"8@, >, @2>"R",H, RH@ H@ 4:4 4>@, (@FJ*"DFH&@ >, <@(:@ $Z

F@*,6FH&@&"H\ &@2>48>@&,>4` <,0*J>"D@*>@(@ BD"&" F&@4<4 @*>@FH@D@>>4<4 "8H"<4. =,8@H@DZ,

H"84, "8HZ <@(JH B@D@0*"H\ BD"&", @$b2">>@FH4 4:4 BD"&@&Z, @H>@T,>4b, >, b&:bbF\ BD4 ^H@<

4FH@R>48@< <,0*J>"D@*>@(@ BD"&"39. ?*>@FH@D@>>4, "8HZ b&:b`HFb 4FH@R>48"<4 <,0*J>"D@*>ZN

@$b2"H,:\FH&40.

82. ;,0*J>"D@*>Z, HD4$J>":Z >, &ZF8"2Z&":4 F&@, <>,>4, @H>@F4H,:\>@ H@(@, FR4H"`H :4 @>4

@*>@FH@D@>>4, "8HZ 4FH@R>48@< <,0*J>"D@*>@(@ BD"&"; @>4 BD@FH@ @(D">4R4:4F\ J8"2">4,< >" H@,
RH@ H"84, "8HZ b&:b`HFb 4FH@R>48@< <,0*J>"D@*>ZN @$b2"H,:\FH&41. EJ* & F&@4N D,T,>4bN @

Pruebas Nucleares @H 20 *,8"$Db 1974 (@*" @H<,H4:: " @$V,BD42>">>@, RH@ 2"b&:,>4b, 8@H@DZ,

36 (... BD@*@:0,>4,)
36 ="BD4<,D, F*,:">>@, 24 "BD,:b 1957 (@*" BD"&4H,:\FH&@< +(4BH" 2"b&:,>4, & @H>@T,>44

EJ^P8@(@ 8">":" 4 <,D@BD4bH46 @ ,(@ 4FB@:\2@&">44, & F@@H&,HFH&44 F 8@H@DZ< ,(4B,HF8@,

BD"&4H,:\FH&@ @$b2":@F\ F@$:`*"H\ @$b2"H,:\FH&", &ZH,8"`V4, 42 7@>&,>P44 1898 (@*".
E<. Naciones Unidas, Recueil des Traités , vol. 265, p. 299.

37 ="BD4<,D, 2"b&:,>4,, 8@H@D@, D"FF<"HD4&":" A@FH@b>>"b A":"H" & F&b24 F *,:@< @

Carelia Oriental , H. ,. 2"b&:,>4, D@FF46F8@6 *,:,("P44, 8@H@D@, $Z:@ BD,*FH"&:,>@ & 8"R,FH&,

BD4:@0,>4b 8 B@*B4F">>@<J 14 @8Hb$Db 1920 (@*" <,0*J K4>:b>*4,6 4 C@FF4,6 )@DB"HF8@<J

*@(@&@DJ @$ "&H@>@<44 %@FH@R>@6 7"D,:44: Status of Eastern Carelia , P.C.I.J , Series B,
No. 5, pp. 20-22.

38 E<. *@8J<,>H S/23500.

39 Skubiszewski, loc. cit . ( F>@F8" 9 &ZT,), pp. 221-222.

40 M. Bos, A Methodology of International Law (1984), p. 89.

41 Villagrán Kramer, loc. cit . ( F>@F8" 9 &ZT,), p. 139.
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*,:"`HFb B@FD,*FH&@< @*>@FH@D@>>4N "8H@&, ... <@(JH F@2*"&"H\ <,0*J>"D@*>Z, @$b2"H,:\FH&"" 42.
]H@ 8"8 D"2 4 B@*H&,D0*",H, RH@ EJ*, >, JH@R>bb &@BD@F @ >":4R44 4FH@R>48" <,0*J>"D@*>@(@

BD"&", *,6FH&4H,:\>@ BD4T,: 8 2"8:`R,>4`, RH@ @*>@FH@D@>>4, "8HZ, 8@H@DZ, *,:"`HFb & &4*,

2"b&:,>4b, <@(JH F:J04H\ 4FH@R>48@< <,0*J>"D@*>ZN @$b2"H,:\FH&.

83. % ^H@< F<ZF:, <@0>@ @H<,H4H\ F@&<,FH>Z, 2"b&:,>4b, & 8@H@DZN JFH">"&:4&"`HFb

@*>@FH@D@>>4, @H>@T,>4b F *DJ(4< (@FJ*"DFH&@< 4:4 (@FJ*"DFH&"<4 4 8@H@DZ,, N@Hb 4

BD4>4<"`HFb B@ B@:4H4R,F84< F@@$D"0,>4b< 4 >, 4<,`H R,H8@6 BD"&@&@6 L@D<Z, F@*,D0"H

@*>@FH@D@>>4, @$b2"H,:\FH&", >":"(",<Z, >" (@FJ*"DFH&", JR"FH&J`V4, & *&JFH@D@>>4N @H>@T,>4bN.
AD4<,D@< ^H@(@ <@(:@ $Z F:J04H\ @BJ$:48@&">>@, 3 "&(JFH" 1980 (@*" & E">- M@F,,
7@FH"- C48"43, E@&<,FH>@, 2"b&:,>4, BD,24*,>H@& %,>,FJ^:Z 4 ;,8F484 @ BD@(D"<<,

F@HDJ*>4R,FH&" & @$:"FH4 ^>,D(,H484 <,0*J FHD">"<4 O,>HD":\>@6 !<,D484 4 FHD">"<4 7"D4$F8@(@

$"FF,6>", & F@@H&,HFH&44 F 8@H@DZ< @>4 BD4>b:4 @BD,*,:,>>Z, @$b2"H,:\FH&", 8@H@DZ, <@0>@

$Z:@ $Z @H>,FH4 8 BD"&@&@6 FL,D,, B@ @H>@T,>4` 8 HD,H\4< (@FJ*"DFH&"<, >, JR"FH&@&"&T4< &

4N B@*(@H@&8,, 4 8@H@DZ,, 8D@<, H@(@, - 4 ^H@ B@2&@:b,H &ZF8"2"H\ BD,*B@:@0,>4, @$ 4N

BD"&@&@< N"D"8H,D, - $Z:4 &ZB@:>,>Z B@20, JB@<b>JHZ<4 &ZT, *&J<b FHD">"<4 4 &B@F:,*FH&44

B@*H&,D0*,>Z ">":@(4R>Z<4 2"b&:,>4b<444.

84. 7"8 B@8"2Z&",H BD"8H48", B@<4<@ B4F\<,>>ZN 2"b&:,>46 FJV,FH&J`H 4 4<,`H &"0>@,

2>"R,>4, 2"b&:,>4b JFH>Z,, >,2"&4F4<@ @H H@(@, 4<,`H :4 @>4 8"8J`- :4$@ `D4*4R,F8J` F4:J 4:4

@H>@FbHFb :4 @>4 8 *@(@&@D>@6 FL,D,.

85. K@D<" 2"b&:,>4b, B@- &4*4<@<J, >, 4<,,H D,T"`V,(@ 2>"R,>4b *:b @BD,*,:,>4b

`D4*4R,F8@6 *,6FH&4H,:\>@FH4. %ZF8"2Z&"b F&@, @F@$@, <>,>4, BD4 D"FF<@HD,>44 *,:"

Groenlandia Oriental , FJ*\b !>P4:@HH4 @H<,H4:, RH@ " >, FJV,FH&J,H >@D<Z <,0*J>"D@*>@(@

BD"&", BD,*JF<"HD4&"`V,6, RH@ *@(@&@DZ H"8@(@ D@*", RH@$Z $ZH\ *,6FH&4H,:\>Z<4, *@:0>Z

F@FH"&:bH\Fb & B4F\<,>>@< &4*," 45. AD4 D"FF<@HD,>44 *,:, 8"F"`V4NFb Pruebas Nucleares ,
;,0*J>"D@*>Z6 EJ* @H<,H4: & ^H@6 F&b24:

" QH@ 8"F",HFb L@D<Z, H@ F:,*J,H 2"<,H4H\, RH@ ^H@ >, H" FL,D", & 8@H@D@6 <,0*J>"D@*>@,

BD"&@ JFH">"&:4&",H 8"84,- :4$@ @F@$Z, 4:4 0,FH84, HD,$@&">4b. 7"8 *,:",HFb H@ 4:4 4>@,

2"b&:,>4, - & JFH>@6 4:4 B4F\<,>>@6 L@D<, - >, 4<,,H FJV,FH&,>>@(@ 2>"R,>4b, 4$@ H"84,

2"b&:,>4b, 8@H@DZ, *,:"`HFb & @F@$ZN @$FH@bH,:\FH&"N, <@(JH F@2*"&"H\ @$b2"H,:\FH&" &

<,0*J>"D@*>@< BD"&,, 8@H@D@, &@&F, >, HD,$J,H, RH@$Z @>4 42:"(":4F\ & B4F\<,>>@6

L@D<,. G"84< @$D"2@<, &@BD@F L@D<Z >, 4<,,H D,T"`V,(@ 2>"R,>4b. 7"8 @H<,H4: EJ* &

F&@,< D,T,>44 B@ BD,*&"D4H,:\>Z< &@2D"0,>4b< & *,:,, 8"F"`V,<Fb Temple of Preah
Vihear :

42 Nuclear Tests (Australia v. France), Judgment of 20 December 1974, I.C.J .
Reports 1974 , p. 253, BJ>8H 43.

43 Libro Amarillo de la Républica de Venezuela ( 7"D"8"F, <4>4FH,DFH&@ 4>@FHD">>ZN

*,:, 1980), pp. 751-753.

44 Libro Amarillo de la Republica de Venezuela ( 7"D"8"F, <4>4FH,DFH&@ 4>@FHD">>ZN

*,:, 1983), pp. 872-873.

45 Legal Status of Eastern Greenland , P.C.I.J ., Series A/B, No.53, p. 91.
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" % H@< F:JR",, 8@(*" ... 8"8 ^H@ @$ZR>@ $Z&",H & <,0*J>"D@*>@< BD"&,,
8@H@D@, *,:",H @F>@&>@6 JB@D >" >"<,D,>4bN FH@D@>, - ^H@ BD"&@ >, JFH">"&:4&",H

>48"8@6 8@>8D,H>@6 L@D<Z, FH@D@>Z &@:\>Z &Z$4D"H\ :`$J` BD4,<:,<J` *:b >4N

L@D<J BD4 JF:@&44, RH@ @>" bF>@ @HD"0",H 4N >"<,D,>4b". (I.C.J. Reports 1961 ,
p. 31)

3 *":,, & F&b24 F ^H4< 0, *,:@< EJ* 2"b&4:: "... ,*4>FH&,>>@, RH@ 4<,,H 2>"R,>4, &

H"84N F:JR"bN, ^H@ &@BD@F @ H@<, @HD"0"`H :4 L@D<J:4D@&84, 4FB@:\2J,<Z, & H@< 4:4

4>@< 8@>8D,H>@< 2"b&:,>44, bF>Z, >"<,D,>4b ..." (ibid., p. 32)" 46.

3H"8, 8"8 J8"2Z&",H E@D,>F,>, L@D<" >, BD,*FH"&:b,H >48"8@(@ 4>H,D,F", 2" 4F8:`R,>4,< H@(@,
RH@ @>" *@:0>" F:J04H\ B@*H&,D0*,>4,< *@$D@&@:\>@(@ N"D"8H,D" 2"b&:,>4b47.

86. %@@$V, @*>@FH@D@>>4, 2"b&:,>4b <@(JH F@2*"&"H\ *:b (@FJ*"DFH&" BD"&@&Z, @$b2"H,:\FH&",
,F:4 ^H@ @H&,R",H ,(@ >"<,D,>4b< 4 ,F:4 2"b&:,>4, F@FH"&:b,HFb & F@@H&,HFH&44 F <,0*J>"D@*>Z<

BD"&@<. _D4*4R,F8"b BD"8H48", FJV,FH&@&"&T"b *@ D"FF<@HD,>4b *,:" Groenlandia Oriental ,
>, BD42>"&":" H"8@, B@:@0,>4,, RH@ >"T:@ F&@, @HD"0,>4, & D,T,>44 &,>(,DF8@- DJ<Z>F8@(@
HD4$J>":" B@ *,:J Kulin @H 10 b>&"Db 1927 (@*"48. E:,*J,H H"80, *@$"&4H\, RH@ & F&b24 F

*,:@< la Isla Lamu FJ*\b D"FF<@HD,: JFH>Z, 2"b&:,>4b FJ:H">@& 1">24$"D" 4, BD42>"& >":4R4,

@$,V">4b, &<,FH, F H,< BD4T,: 8 2"8:`R,>4`, RH@ ^H4 2"b&:,>4b >, 4<,:4 @$b2"H,:\>@(@

N"D"8H,D", B@F8@:\8J >, $Z:4 BD42>">Z *DJ(@6 FH@D@>@6, H@ ,FH\ & F4:J H@(@, RH@ *DJ("b FH@D@>"

>, FH":" JR"FH>48@< *@(@&@D>ZN @H>@T,>4649.

87. %B@F:,*FH&44, D"FF<"HD4&"b *DJ(4, *,:", A@FH@b>>"b A":"H" 4 ;,0*J>"D@*>Z6 EJ*

BD42>"`H @$b2"H,:\>Z6 N"D"8H,D JFH>ZN 2"b&:,>4650.

88. % *,:,, 8"F"`V,<Fb 42&,FH>@(@ JFH>@(@ 2"b&:,>4b Ihlen, B@*H&,D0*,>>@(@ & B4F\<,>>@<

&4*,, A@FH@b>>"b A":"H" BD42>":", RH@ *,6FH&4H,:\>@ FJV,FH&@&":@ @$b2"H,:\FH&@ 4 RH@ =@D&,(4b,
H"84< @$D"2@<, $Z:" F&b2">" `D4*4R,F84, N@Hb, D"2J<,,HFb, A":"H" 4 BD42>":", RH@ ^H@

46 Loc. cit . ( F>@F8" 42 &ZT,), BJ>8H 45.

47 Sφrensen, "Principes de droit international public", Recueil des cours ... ,
vol. 101 (1960-III), p. 54.

48 Emeric Kulin père c. État roumain , Recueil des décisions des Tribunaux
arbitraux mixtes institués par les Traités de paix , tome 7 (1928), p. 138.

49 J.B. Moore, History and Digest of International Arbitrations to which the
United States has been a Party , vol. 5 (1898), p. 4940.

50 The Mavrommatis Jerusalem Concessions (P.C.I.J ., Series A, No. 5, p. 37);
Case concerning certain German Interests in Polish Upper Silesia (The Merits ),
(P.C.I.J ., Series A, No. 7, p. 13); Groenlandia Oriental (loc. cit. ( F>@F8" 45
&ZT,), p. 71); Case of the Free Zones of Upper Savoy and the District of Gex
(P.C.I.J ., Series A/B, No. 46, pp. 170-172); 4 Pruebas Nucleares (loc. cit .
( F>@F8" 42 &ZT,).
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2"b&:,>4, @H>@F4HFb 8 FL,D, *@(@&@D>ZN @H>@T,>4651. EJ* BD42>":, RH@ " >, B@*:,04H
F@<>,>4`, RH@ @H&,H H"8@(@ D@*", *">>Z6 <4>4FHDJ 4>@FHD">>ZN *,: @H 4<,>4 F&@,(@

BD"&4H,:\FH&" ... F@2*",H @$b2"H,:\FH&@ *:b FHD">Z, <4>4FHD@< 8@H@D@6 @> b&:b,HFb" 52. 32

&ZT,42:@0,>>@(@ <@0>@ 2"8:`R4H\, RH@ 2"b&:,>4, >@D&,0F8@(@ <4>4FHD" 4>@FHD">>ZN *,:

BD,*FH"&:b:@ F@$@6 <,0*J>"D@*>@, @$b2"H,:\FH&@, 8@H@D@, F@2*"&":@ F@@H&,HFH&J`V,, @$b2"H,:\FH&@

*:b (@FJ*"DFH&"- 2"b&4H,:b >,2"&4F4<@ @H H@(@, b&:b:@F\ :4 @>@ R"FH\` *@(@&@D>ZN @H>@T,>46 4:4

FJV,FH&@&":@ F"<@ B@ F,$,, 4 RH@ @>@ F"<@ B@ F,$, B@D@0*":@ BD"&@&Z, B@F:,*FH&4b, @*>"8@

B@24P44 "&H@D@& B@ *">>@<J &@BD@FJ >, F@&B"*"`H.

89. % *,:"N, 8"F"`V4NFb Pruebas Nucleares , EJ*, D"FF<"HD4&"b JFH>Z, 2"b&:,>4b

LD">PJ2F84N *@:0>@FH>ZN :4P - BD,24*,>H" C,FBJ$:484 4 <4>4FHD" @$@D@>Z - B,D,* FD,*FH&"<4

<"FF@&@6 4>L@D<"P44, BD42>":, RH@ ^H4 2"b&:,>4b <@(:4 F@2*"H\ BD"&@&Z, @$b2"H,:\FH&" & F:JR",,
,F:4 H"8@&@ $Z:@ >"<,D,>4, (@FJ*"DFH&", " " JFH">@&4H\ ^H@ <@0>@ $Z:@ BJH,< H@:8@&">4b ^H@(@

"8H"" 53. 1"b&:,>4, <@0,H F@2*"&"H\ @$b2"H,:\FH&" & 2"&4F4<@FH4 @H >"<,D,>4b (@FJ*"DFH&",
8@H@D@, *,:",H ^H@ 2"b&:,>4,, 4 @H F@*,D0">4b 2"b&:,>4b.

90. ?*>"8@ 2"b&:,>4b, @F@$,>>@ 2"b&:,>4b BD"&@&@(@ N"D"8H,D", <@(:4 $Z 4<,H\ `D4*4R,F8J`

F4:J, ,F:4 $Z L@D<J:4D@&":4F\ & F@@H&,HFH&44 F @BD,*,:,>>Z<4 >@D<"<4 4N D"2D"$@H84, 8@H@DZ,

& 2>"R4H,:\>@6 <,D, ( N@Hb F,6R"F 4 >, F:,*J,H 2"$,("H\ &B,D,*) &,F\<" FN@04 F 2"b&:,>4b<4,
@H>@FbV4<4Fb 8 FL,D, *@(@&@D>@(@ BD"&".

91. 7"8 J0, @H<,R":@F\ &ZT,, F@*,D0">4, 2"b&:,>46 <@0,H $ZH\ D"2:4R>Z<. E L@D<":\>@6

H@R84 2D,>4b 2"b&:,>4,, F@*,D0"V,, @H8"2, BD42>">4, 4:4 @$,V">4,, >,F@<>,>>@ BD,*FH"&:b,H

F@$@6 @*>@FH@D@>>46 "8H. E H@R84 2D,>4b B@F:,*FH&46 2"b&:,>46 <@0>@ (@&@D4H\ @$ "8H"N,
8@H@DZ, <@(JH $ZH\ *@(@&@D>Z<4, ,F:4 @>4 F&b2">Z F *@(@&@D@< 4:4 BD,*T,FH&@&"&T,6 >@D<@6

4:4 ,F:4 @>4 @$JF:@&:,>Z >":4R4,< *DJ(@(@ "8H", 4:4 @$ @*>@FH@D@>>4N "8H"N, ,F:4 @>4

FJV,FH&J`H F"<4 B@ F,$,, H. ,. ,F:4 @>4 <@(JH F"<4 B@D@0*"H\ @BD,*,:,>>Z, B@F:,*FH&4b. %@

&H@D@< F:JR", <@0>@ (@&@D4H\ @ FJV,FH&@&">44 >,*@(@&@D>@(@ @$,V">4b, 8@H@D@, <@(:@ $Z

BD,*FH"&:bH\ F@$@6 BD"&@&@6 "8H (@FJ*"DFH&" FJ(J$@ @*>@FH@D@>>,(@ N"D"8H,D", ,F:4 D"FF<"HD4&"H\

L@D<J:4DJ,<@, 2"b&:,>4, 8"8 "$F@:`H>@ F"<@FH@bH,:\>@, F H@R84 2D,>4b, 8@H@D"b $J*,H

BD@">":424D@&">" >40,, 8@(*" *,:",HFb B@BZH8" JFH">@&4H\ 8D4H,D44 @BD,*,:,>4b "8H@& FJ(J$@

@*>@FH@D@>>,(@ N"D"8H,D".

92. =,H F@<>,>46, RH@ @BD,*,:4H\, b&:b,HFb :4 2"b&:,>4,, F@*,D0"V,, @*4> 42 J0, JB@<b>JHZN

FJV,FH&,>>ZN "8H@&, "8H@<, @H>@FbV4<Fb 8 *@(@&@D>@6 FL,D,, 4:4 RH@, >"BD@H4&, ,(@ <@0>@

@H>,FH4 8 FJ(J$@ @*>@FH@D@>>4< "8H"< (@FJ*"DFH&", - *,:@ >,:,(8@,.

93. AD"8H4R,F846 4>H,D,F BD,*FH"&:b,H H@:8@&">4, H"8@(@ 2"b&:,>4b, *:b H@(@ RH@$Z @BD,*,:4H\,
F 8"8@(@ <@<,>H" ^H@ 2"b&:,>4, F@2*",H @$b2"H,:\FH&@ *:b (@FJ*"DFH&", 8@H@D@, *,:",H H"8@,

2"b&:,>4,, H. ,. JFH">@&4H\, BD@4FN@*4H :4 ^H@ & <@<,>H, 8@(*" 8"8@,- :4$@ HD,H\, (@FJ*"DFH&@

51 % H,@D44, @*>"8@, >,H ,*4>@*JT4b B@ ^H@<J &@BD@FJ. 'J(,>N,6< FR4H":, RH@ ^H4

2"b&:,>4b @H>@FbHFb 8 FL,D, *@(@&@D>ZN @H>@T,>46 (Traité de Droit Internationsl Public,
Avec mention de la pratique internationale et suisse , vol. I ( &H@D@, 42*">4,, 1967
(@*), p. 138), & H@ &D,<b 8"8 CJFF@ FR4H": 4N @*>@FH@D@>>4<4 (op. cit . ( F>@F8" 25 &ZT,),
p. 419).

52 Groenlandia Oriental , loc. cit . ( F>@F8" 45 &ZT,), p. 71.

53 Loc. cit., ( F>@F8" 42 &ZT,), BJ>8H 44.
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BD42>",H @$b2"H,:\FH&@, &2bH@, >" F,$b (@FJ*"DFH&@<- "&H@D@< 2"b&:,>4b, 4:4 0, & <@<,>H, 8@(*"

^H@ (@FJ*"DFH&@ @FJV,FH&:b,H J8"2">>Z6 "8H 4:4 *,:",H 2"b&:,>4,, 4$@ ^H@ 4<,,H

@F>@&@B@:"("`V,, 2>"R,>4, *:b @BD,*,:,>4b H@(@, 8"8@, BD"&@ & *">>@< F:JR", b&:b,HFb

BD4<,>4<Z<. % B,D&@< F:JR",, 8"8 <Z J&4*4< *":,,, FJ*\b *@:0,> D"FF<"HD4&"H\ "8H 4:4

B@&,*,>4, HD,H\,(@ (@FJ*"DFH&", & H@ &D,<b 8"8 &@ &H@D@< F:JR", ,<J BD4T:@F\ $Z D"FF<"HD4&"H\

2"b&:,>4, 8"8 "8H, B@D@0*"`V46 >@&Z, BD"&@&Z, @H>@T,>4b, & R"FH>@FH4 @$b2"H,:\FH&",
F@2*"&",<Z, *:b (@FJ*"DFH&"- "&H@D" 2"b&:,>4b.

C. C"2:4R>Z, @*>@FH@D@>>4, BD"&@&Z, "8HZ (@FJ*"DFH&,
8"F"`V4,Fb FJV,FH&" &@BD@F"

94. % ^H@< D"2*,:, D,R\ 4*,H @ 8"H,(@D44 @*>@FH@D@>>4N "8H@& (@FJ*"DFH&", 8@H@DZ, @H>@FbHFb 8

*@(@&@D>@6 FL,D,, BD4 ^H@< 4F8:`R"`HFb FJ(J$@ @*>@FH@D@>>4, "8HZ (@FJ*"DFH&, 8"F"`V4,Fb

FJV,FH&" &@BD@F", H"84,, & R"FH>@FH4, 8"8 BD42>">4,, @$,V">4,, @H8"2 4:4 BD@H,FH, 8@H@DZ, >,

@$b2"H,:\>@ @H>@FbHFb 8 ^H@6 FL,D, 4 8@H@DZ,, H"84< @$D"2@<, <@(JH BD,*FH"&:bH\ 4>H,D,F :4T\

& B:">, 4FF:,*@&">4b FJ(J$@ @*>@FH@D@>>4N "8H@&.

95. % *">>@< 8@>H,8FH, >, D"FF<"HD4&"`HFb BD"&@&Z, "8HZ, 8@H@DZ, b&:b`HFb D,2J:\H"H@<

8@>8D,H>ZN *,6FH&46, H"84N, >"BD4<,D, 8"8 @88JB"P4b, 8@H@D"b, N@Hb 4 <@0,H D"FF<"HD4&"H\Fb

8"8 "8H, B@D@0*"`V46 BD"&@&Z, B@F:,*FH&4b, &F, 0, >, @L@D<:b,HFb & &4*, BD"&@&@(@ "8H" 8"8

H"8@&@(@, N@Hb (@FJ*"DFH&@, @FJV,FH&:b`V,, H"8@, *,6FH&4,, 4 <@(:@ $Z B@20, F*,:"H\

2"b&:,>4,, 8@H@D@,, H,< >, <,>,,, $Z:@ $Z @H>,F,>@ 8 *DJ(@6 8"H,(@D44 "8H@&, H"84N, &

R"FH>@FH4, 8"8 J&,*@<:,>4b.

96. '@FJ*"DFH&@ @FJV,FH&:b,H P,:J` F,D4` "8H@&, 8@H@DZ, <@0>@ $Z:@ $Z @H>,FH4 8 *@(@&@D>@6

FL,D,, & R"FH>@FH4: a) "8HZ, F&b2">>Z, F BD"&@< *@(@&@D@&; b) "8HZ, F&b2">>Z, F

L@D<4D@&">4,< @$ZR"b; c) "8HZ, BD,*BD4>4<",<Z, & @FJV,FH&:,>4, B@:>@<@R46,
BD,*@FH"&:b,<ZN & F@@H&,HFH&44 F H,<4 4:4 4>Z<4 B@:@0,>4b<4 *@(@&@D" 4:4 >@D<@6 @$ZR>@(@

BD"&"; d) "8HZ, 4<,`V4, &>JHD,>>,, 2>"R,>4,, >@ >, 4<,`V4, <,0*J>"D@*>ZN B@F:,*FH&46;
e) "8HZ, b&:b`V4,Fb R"FH\` *@(@&@D>ZN @H>@T,>46, H"84,, 8"8 BD,*:@0,>4, 4 F@(:"F4,;
f) "8HZ, 8"F"`V4,Fb BD42>">4b @$b2"H,:\>@6 `D4F*48P44 ;,0*J>"D@*>@(@ EJ*" & F@@H&,HFH&44 F

B@:@0,>4b<4 FH"H\4 36 ,(@ EH"HJH"; g) "8HZ, 4<,`V4, *@(@&@D>J` BD4D@*J, 8@H@DZ,, @*>"8@, F

L@D<":\>@6 H@R84 2D,>4b @8"2Z&"`HFb @*>@FH@D@>>4<4 B@ F&@,<J N"D"8H,DJ B@ @H>@T,>4` 8

HD,H\4< (@FJ*"DFH&"<; 4 h) "8HZ, L@D<J:4DJ,<Z, & F&b24 F FJ*,$>Z< D"2$4D"H,:\FH&@< & H@< 4:4

4>@< <,0*J>"D@*>@< `D4F*48P4@>>@< @D(">,, " H"80, "8HZ, 8@H@DZ, <@(JH B@2&@:4H\ (@FJ*"DFH&J

4FB@:\2@&"H\ & N@*, D"2$4D"H,:\FH&" BD@P,*JDJ estoppel .

97. !8HZ B@*B4F">4b, D"H4L48"P44, F*"R4 D"H4L48"P4@>>ZN (D"<@H >" ND">,>4,, *,>@>F"P44,
BD4@FH">@&:,>4b, BD,8D"V,>4b, BD4F@,*4>,>4b 4 &FHJB:,>4b 4:4 "8HZ, F B@<@V\` 8@H@DZN

(@FJ*"DFH&@ L@D<J:4DJ,H @(@&@D8J, F L@D<":\>@6 H@R84 2D,>4b BD,*FH"&:b`H F@$@6 @*>@FH@D@>>4,

BD"&@&Z, "8HZ, & @H>@T,>44 8@H@DZN <@0>@ $,2 @F@$@(@ HDJ*" 4 @(@&@D@8 JH&,D0*"H\, RH@ @>4

@H>@FbHFb, & R"FH>@FH4, 8 FL,D, BD"&" *@(@&@D@&.

98. A@*B4F">4, *@(@&@D" BD,*FH"&:b,H F@$@6 L@D<":\>Z6 @*>@FH@D@>>46 "8H, F B@<@V\`

8@H@D@(@ (@FJ*"DFH&@ 2"b&:b,H @ F&@,< F@(:"F44 BD42>"H\ &ZD"$@H">>Z6 & N@*, B,D,(@&@D@& H,8FH,
& D"2D"$@H8, 8@H@D@(@ @>@ BD4>4<":@ JR"FH4,. EJV,FH&@&">4, BD"&@&ZN B@F:,*FH&46 & *">>@<

F:JR", >,F@<>,>>@, B@F8@:\8J (@FJ*"DFH&@ BD42>",H &2bHZ, >" F,$b @$b2"H,:\FH&", 8@H@DZ, <@(JH

$ZH\ @*@$D,>Z B@20,, 2" 4F8:`R,>4,< F:JR",&, 8@(*" 2"8:`R"`HFb *@(@&@DZ, B@*:,0"V4,

>,2"<,*:4H,:\>@<J &ZB@:>,>4` 4 >, HD,$J`V4, @*@$D,>4b (@FJ*"DFH&", B@F8@:\8J & *">>@< F:JR",

^H@H &@BD@F D,(J:4D@&":Fb $Z 8@>FH4HJP4@>>Z<4 2"8@>"<4 (@FJ*"DFH&"- B@*B4F">H". C"H4L48"P4b -
^H@ "8H, BD,*JF<@HD,>>Z6 & J0, FJV,FH&J`V,< H,8FH,, & 8@H@D@< (@FJ*"DFH&@ B@*H&,D0*",H F&@,
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>"<,D,>4, BD42>"H\ @$b2"H,:\FH&", &ZH,8"`V4, 42 F@(:"F@&">>@(@ & N@*, B,D,(@&@D@& 4

B@*B4F">>@(@ H,8FH". A,D,*"R" *@8J<,>H" >" ND">,>4, F"<" B@ F,$, >, b&:b,HFb BD"&@&Z< "8H@<,
@>" ">":@(4R>" J&,*@<:,>4` & H@< F<ZF:,, RH@ D,R\ 4*,H @$ "8H,, 8@H@DZ6 >, F@2*",H >48"84N

`D4*4R,F84N @H>@T,>46, " b&:b,HFb R"FH\` FJV,FH&J`V,6 & (@FJ*"DFH&, BD@P,*JDZ BD42>">4b

<,0*J>"D@*>ZN @$b2"H,:\FH&. !>":@(4R>@, 2"<,R">4, <@0>@ $Z:@ $Z F*,:"H\ 4 & @H>@T,>44

BD4F@,*4>,>4b 4 &FHJB:,>4b, " H"80, *,>@>F"P44 4 BD,*FH"&:,>4b @(@&@D@8, BDb<@ 4:4 8@F&,>>@

*@BJF8",<ZN *@(@&@D@<.

99. QH@ 8"F",HFb H@:8@&"H,:\>ZN 2"b&:,>46, H@ F4HJ"P4b 2*,F\ <@0,H $ZH\ D"2:4R>@6, B@F8@:\8J

H"84, 2"b&:,>4b *,:"`HFb >,2"&4F4<@ @H H@(@, *@BJF8"`HFb :4 @>4, b&>@ 4:4 8@F&,>>@,
*@(@&@D@<. =,8@H@DZ, FR4H"`H, RH@ H"84, 2"b&:,>4b <@0>@ @H>,FH4 8 BD@<,0JH@R>@6 FL,D,54,
>"N@*bV,6Fb <,0*J @(@&@D8"<4 4 @*>@FH@D@>>4<4 "8H"<4. =,F<@HDb >" H@, RH@ D,R\ 4*,H @

&"0>@< &@BD@F,, <@0>@, H,< >, <,>,,, F*,:"H\ &Z&@* @ H@<, RH@ ^H4 2"b&:,>4b >,:\2b FR4H"H\

F"<@FH@bH,:\>Z<4, H. ,. @>4 >, FJV,FH&J`H F"<4 B@ F,$, 4 >, B@D@0*"`H >48"84N B@F:,*FH&46, &

F4:J R,(@ 4N 4 F:,*J,H @H>,FH4 8 *@(@&@D>Z< @H>@T,>4b<.

100. %@- &H@DZN, >,@$N@*4<@ D"FF<@HD,H\ "8HZ 4 B@&,*,>4,, 8@H@DZ, FB@F@$FH&J`H L@D<4D@&">4`

<,0*J>"D@*>ZN @$ZR",&. 32&,FH>@, RH@ BD@P,FF L@D<4D@&">4b @$ZR",& >,F@&,DT,>,>, ,F:4 >,

FR4H"H\ >":4R4b & >,< *&JN ^:,<,>H@&: >,@*>@8D"H>@(@ &ZB@:>,>4b "8H@&, >"2Z&",<ZN

BD,P,*,>H"<4 ( <"H,D4":\>Z, ^:,<,>HZ 4:4 consuetudo ), 4 @VJV,>4b 4:4 J$,0*,>4b FJ$X,8H@&

BD"&" & H@<, RH@ &ZB@:>,>4, H"84N "8H@& b&:b,HFb @$b2"H,:\>Z<, B@F8@:\8J ^H@(@ HD,$J,H BD"&@, -
@HF`*" 4 8&":4L48"P4b BF4N@:@(4R,F8@(@ ^:,<,>H" 4:4 4FB@:\2@&">4, :"H4>F8@6 L@D<J:4D@&84

opinio juris sive necessitatis 55.

101. 7"8 BD,*FH"&:b,HFb, F@<>,>46 & H@<, RH@ @*>@FH@D@>>4, "8HZ (@FJ*"DFH& 4<,`H &"0>@,

2>"R,>4, *:b L@D<4D@&">4b @$ZR",&, >,H. A@*H&,D0*,>4, ^H@<J <Z <@0,< >"6H4 & "8H"N,
4<,`V4N @H>@T,>4, 8 <@DF8@<J BD"&J, 8@H@DZ, @FJV,FH&:b`HFb >"R4>"b F XVIII &,8" 4 8@H@DZ,

B@20, B@2&@:4:4 8@*4L4P4D@&"H\ <,0*J>"D@*>Z, >@D<Z B@ ^H@<J &@BD@FJ56.

102. '@FJ*"DFH&@ F&@4<4 "8H"<4 4:4 B@&,*,>4,< <@0,H JR"FH&@&"H\ & BD@P,FF, L@D<4D@&">4b

@F>@&">>@6 >" @$ZR", >@D<Z 4:4 &@FBD,BbHFH&@&"H\ ^H@<J. a&>@, 4:4 8@F&,>>@, BD42>">4,

( <@:R">4, 4:4 @HFJHFH&4, BD@H,FH"), 8@H@D@, D"&>@F4:\>@ <@:R":4&@<J 4:4 >, &ZD"0,>>@<J BDb<@

F@(:"F4`, " H"80, BD@H,FH 4:4 @H8"2 4(D"H\ D,T"`VJ` D@:\ & BD@P,FF, L@D<4D@&">4b @$ZR"b.
C,R\ 4*,H @ B@&,*,>44 @*>@FH@D@>>,(@ F L@D<":\>@6 H@R84 2D,>4b N"D"8H,D" 4 &@ &Fb8@< F:JR", @

H"8@< &ZD"0,>44 &@:4, 8@H@D@, FD@*>4 J$,0*,>4` & H@<, RH@ BD"8H48" - ^H@ BD"&@. G,< >,

<,>,, F:,*J,H @H<,H4H\, RH@ 4FH@R>48@< @$ZR"b, 8"8 ^H@ R"FH4R>@ BD42>",HFb & <,0*J>"D@*>ZN

H,@D4457 4 FJ*,$>@6 BD"8H48,58, <@(JH F:J04H\ D"2:4R>Z, "8HZ, H"84,, & R"FH>@FH4, 8"8

54 E<. &ZFHJB:,>4, BD,*FH"&4H,:b E:@&,>44 & S,FH@< 8@<4H,H,, A/C.6/52/SR.23,
BJ>8H 19.

55 D. Nguyen Quoc, P. Daillier y A. Pellet, Droit International Public ( BbH@,
42*">4,, 1994 (@*), p. 323.

56 V.D. Degan, Sources of International Law (1997), p. 253.

57 Guggenheim, op. cit . ( F>@F8" 51 &ZT,) p. 111. AD@L,FF@D CJFF@ BD4&@*4H BD4<,DZ

D"2:4R>ZN *@(@&@D@&, 8@H@DZ, <@(JH F:J04H\ BD,P,*,>H"<4 4 F@FH"&:b`V4<4 ^:,<,>H"<4 @$ZR"b:
op. cit . ( F>@F8" 25 &ZT,), pp. 334-337.
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*@(@&@DZ, H. ,. *@(@&@D>Z, BD"&@&Z, "8HZ, RH@ @H<,H4:" H"80, 7@<4FF4b <,0*J>"D@*>@(@ BD"&" &

1950 (@*J59, N@Hb ^H4 "8HZ 4 <@(:4 $Z b&:bH\Fb @*>@FH@D@>>4<4 B@ @H>@T,>4` 8 BD@P,FFJ

L@D<4D@&">4b @$ZR"b.

103. A@ 2"<,R">4` @*>@(@ "&H@D" @*>@FH@D@>>4, "8HZ >48@(*" >, b&:b`HFb >"R":\>Z<4 "8H"<4 &

L@D<4D@&">44 @$ZR"b. ]H@, F8@D,,, D,"8P4b >" 8"8@6- :4$@ J0, FJV,FH&J`V46 "8H. ?F>@&>@,

2>"R,>4, ^H4N "8H@& 2"8:`R",HFb, B@0":J6, & H@<, RH@ @>4 F:J0"H B@*H&,D0*,>4,< FJ$X,8H4&>@(@

^:,<,>H", BD4>bH4b 4:4 @H8:@>,>4b, " >, & H@<, RH@ @>4 &ZB@:>b`H R4FH@ <"H,D4":\>J`

LJ>8P4` BD,P,*,>H"60.

104. !8HZ - >, (@&@Db @ B@&,*,>44, @$D"2, *,6FH&46 4 B@FHJB8"N, - L@D<J:4DJ,<Z,

(@FJ*"DFH&@< & @H>@T,>44 @$ZR"b, <@0>@ 4F8:`R4H\ 42 "8H@& FJ(J$@ @*>@FH@D@>>,(@ N"D"8H,D",
FR4H"b, RH@ @>4 B@D@0*"`H B@F:,*FH&4b *:b F&@,(@ D@*" <@:R":4&ZN *@(@&@D>ZN @H>@T,>46. M@Hb

^H4 "8HZ b&:b`HFb >, H@:\8@ @*>@FH@D@>>4<4 F L@D<":\>@6 H@R84 2D,>4b, >@ 4, B@- &4*4<@<J,
F"<@FH@bH,:\>Z<4, @>4, H,< >, <,>,,, 8"8 BD"&4:@, B@D@0*"`H B@F:,*FH&4b, 8@(*" &<,FH, F

"8H"<4 ">":@(4R>@(@ N"D"8H,D" F@*,6FH&J`H L@D<4D@&">4` >@D<Z, @F>@&">>@6 >" @$ZR",. G,< >,

<,>,, >,@$N@*4<@ JR,FH\, RH@ H@H 4:4 4>@6 "8H, b&:b`V46Fb R"FH\` BD@P,FF" L@D<4D@&">4b

<,0*J>"D@*>@(@ @$ZR"b, &@&F, >,@$b2"H,:\>@ &ZB"*",H 42 8"H,(@D44 FJ(J$@ @*>@FH@D@>>4N "8H@&,
,F:4 @>, >,2"&4F4<@ @H ^H@6 LJ>8P44 4 b&:bbF\ 4FH@R>48@< @$ZR"b, b&:b,HFb @HD"0,>4,<

F"<@FH@bH,:\>@(@ @*>@FH@D@>>,(@ "8H", 8"F"`V,(@Fb FJV,FH&" &@BD@F", 8@H@DZ6 F@2*",H >@&Z,

BD"&@&Z, @H>@T,>4b, RH@ b&:b,HFb @F>@&>Z< JF:@&4,< *:b H@(@, RH@$Z, 8"8 <Z J&4*4< *":,,,
8&":4L4P4D@&"H\ H@H 4:4 4>@6 "8H 8"8 FJ(J$@ @*>@FH@D@>>46.

105. E *DJ(@6 FH@D@>Z, >,@$N@*4<@ JR4HZ&"H\ "8HZ, BD,*FH"&:b`V4, F@$@6 @FJV,FH&:,>4,

B@:>@<@R46, BD,*JF<@HD,>>ZN B@:@0,>4,< *@(@&@D" 4:4 >@D<@6 @$ZR>@(@ BD"&". EJV,FH&J`H,
>"BD4<,D, BD"&@&Z, "8HZ (@FJ*"DFH&", 8"F"`V4,Fb H,DD4H@D4":\>ZN &@BD@F@&, F8"0,< "8HZ,
BD4>bHZ, & F&b24 F JFH">@&:,>4,< 4F8:`R4H,:\>@6 ^8@>@<4R,F8@6 2@>Z 4:4 (D">4P F&@4N

H,DD4H@D4":\>ZN &@*, 8@H@DZ, BD,*FH"&:b`H F@$@6 L@D<":\>Z, @*>@FH@D@>>4, BD"&@&Z, "8HZ,
BD4>4<",<Z, & BD,*,:"N (@FJ*"DFH&", 8@H@DZ,, @*>"8@, <@(JH F@2*"&"H\ <,0*J>"D@*>Z,

B@F:,*FH&4b. % F&b24 F *,:@< Pesquerías EJ* @H<,H4:, RH@ " *,6FH&4H,:\>@, "8H *,:4<4H"P44

58 (... BD@*@:0,>4,)
58 E<. >40,JB@<b>JHZ, *,:", & R"FH>@FH4: The S.S. ’Wimbledon ’ (P.C.I.J ., Serie A,

No. 1, pp. 25-28: BD"8H48", &ZH,8"`V"b 42 <,0*J>"D@*>ZN F@(:"T,>46 @ A">"<F8@< 4

EJ^P8@< 8">":"N); Case relating to the Territorial Jurisdiction of the International
Commission of the River Oder (P.C.I.J ., Series A, No. 23, p. 27: FFZ:8" >" !8H

%,>F8@(@ 8@>(D,FF" 1815 (@*"); Colombian-Peruvian asylum case, Judgment of November
20th, 1950 (I.C.J. Reports 1950 , p. 277: FFZ:8" >" *@(@&@DZ @ &Z*"R, 4 F@(:"T,>4b

;@>H,&4*,@ 1889, 1933 4 1939 (@*@&); North Sea Continental Shelf, Judgement, I.C.J.
Reports 1969 , p. 3; 4 Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986 ,
p. 14.

59 7@<4FF4b <,0*J>"D@*>@(@ BD"&" & F@@H&,HFH&44 F@ FH"H\,6 24 A@:@0,>4b @ 7@<4FF44

D"FF<@HD,:" & 1950 (@*J & R4F:, BD@R4N F:,*J`V4, 4FH@R>484 @$ZR>@(@ <,0*J>"D@*>@(@ BD"&":
H,8FHZ <,0*J>"D@*>ZN *@8J<,>H@&, D,T,>4b >"P4@>":\>ZN FJ*@&, D,T,>4b <,0*J>"D@*>ZN FJ*@&,
>"P4@>":\>@, 2"8@>@*"H,:\FH&@, *4B:@<"H4R,F8J` 8@DD,FB@>*,>P4`, 2"8:`R,>4b `D4F8@>FJ:\H@&

D"2:4R>ZN BD"&4H,:\FH&, " H"80, BD"8H48J <,0*J>"D@*>ZN @D(">42"P46. E<. Annuario...,
1950 , vol. II, pp. 367-374.

60 Suy, op. cit . ( F>@F8" 9 &ZT,), p. 245.
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>,42$,0>@ b&:b,HFb @*>@FH@D@>>4< "8H@<, B@H@<J RH@ @FJV,FH&4H\ ,, <@0,H H@:\8@ BD4$D,0>@,

(@FJ*"DFH&@, H@(*" 8"8 BD"&@<,D>@FH\ *,:4<4H"P44 & @H>@T,>44 HD,H\4N (@FJ*"DFH& D,(J:4DJ,HFb

<,0*J>"D@*>Z< BD"&@<" 61.

106. ]H4 "8HZ, 8@H@DZ, B@N@04 >" FJ(J$@ @*>@FH@D@>>4,, F&b2">Z F FJV,FH&@&"&T,6 D">,,

*@(@&@D>@6 >@D<@6 4:4 >@D<@6 @$ZR>@(@ BD"&". G"84, "8HZ B@D@0*"`H BD"&@&Z, B@F:,*FH&4b

:4T\ & F@@H&,HFH&44 F @$V,6 >@D<@6 <,0*J>"D@*>@(@ BD"&", 8@H@D"b @BD,*,:b,H 4N JF:@&4b 4

L@D<Z; <,0*J>"D@*>Z6 "8H ( & ^H4N F:JR"bN) BD,*FH"&:b,H F@$@6 JF:@&4, BD4<,>,>4b >@D<Z

<,0*J>"D@*>@(@ BD"&"62.

107. E@2*",HFb &B,R"H:,>4,, $J*H@ ^H4 "8HZ, 8@H@DZ, B@D@0*"`H BD"&" *:b 42*"`V,(@ 4N

(@FJ*"DFH&", F@2*"`H >@&Z, @$b2"H,:\FH&" *:b HD,H\4N (@FJ*"DFH&, RH@ $Z:@ $Z >,F@&<,FH4<Z< F

BD@R>@ JFH">@&4&T4<Fb BD4>P4B@< <,0*J>"D@*>@(@ BD"&", 2"L48F4D@&">>Z< & FH"H\, 34 %,>F8@6

8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, F@(:"F>@ 8@H@D@<J H"84, "8HZ >, <@(JH F@2*"&"H\

>48"84N @$b2"H,:\FH& *:b HD,H\4N (@FJ*"DFH& $,2 b&>@(@, BD4R,< B4F\<,>>@(@, 4N >" H@ F@(:"F4b,
@ R,< (@&@D4HFb & FH"H\, 35 J8"2">>@(@ H,8FH", & 8@H@D@6 2"L48F4D@&"> BD4>P4B pacta tertiis
nec nocent nec prosunt .

108. ?$b2"H,:\FH&@ *:b HD,H\,(@ (@FJ*"DFH&", 8@H@D@, 8"8 $Z &@2>48",H 42 BD"&",
JFH">"&:4&",<@(@ (@FJ*"DFH&@<, BD4>4<"`V4< @*>@FH@D@>>46 "8H, & *,6FH&4H,:\>@FH4 BD,*T,FH&J,H

L@D<J:4D@&">4` "8H", @ 8@H@D@< 4*,H D,R\. 1>"R4H D,R\ & ^H@< F:JR", 4*,H @ *,8:"D"H4&>ZN

"8H"N, 8@H@DZ, @HD"0"`H FJV,FH&@&">4, BD,*T,FH&J`V4N >@D< >,2"&4F4<@ @H H@(@, b&:b`HFb :4

@>4 *@(@&@D>Z<4 4:4 @F>@&">Z >" @$ZR",, >"BD4<,D >@D<, 8"F"`V4NFb JFH">@&:,>4b

4F8:`R4H,:\>ZN ^8@>@<4R,F84N 2@>, 8@H@DZ,, N@Hb 4 @F>@&">Z >" @$ZR"bN, H,< >, <,>,,

F@*,D0"HFb & <,0*J>"D@*>ZN *@8J<,>H"N.

109. 3H"8, @HFZ:8" 8 &>JHD,>>4< BD"&@&Z< "8H"< (@FJ*"DFH&", 4<,`V4< <,0*J>"D@*>Z,

B@F:,*FH&4b, B@*&@*4H >"F 8 D"FF<@HD,>4` &>JHD,>>4N BD"&@&ZN "8H@&, 8@H@DZ, >, B@D@0*"`H

H"84N B@F:,*FH&46 4 B@^H@<J >, <@(JH FR4H"H\Fb @*>@FH@D@>>4<4 "8H"<4 (@FJ*"DFH&" 4 J0 H,< $@:,, -
FJ(J$@ @*>@FH@D@>>4<4 "8H"<4.

110. '@FJ*"DFH&@ <@0,H L@D<J:4D@&"H\ &>JHD,>>4, @*>@FH@D@>>4, BD"&@&Z, "8HZ & @FJV,FH&:,>4,

F&@4N (@FJ*"DFH&,>>ZN LJ>8P46, H@ ,FH\ "8HZ, 8@H@DZ, <@(JH 4<,H\ :4T\ &>JHD,>>4, BD"&@&Z,

B@F:,*FH&4b 4 >48@(*", 2" 4F8:`R,>4,< F:JR",&, 8@(*" @>4 F@@H&,HFH&J`H <,0*J>"D@*>@<J BD"&J, -
<,0*J>"D@*>Z, BD"&@&Z, B@F:,*FH&4b, >"BD4<,D JB@<4>"&T4,Fb &ZT, "8HZ, 8"F"`V4,Fb

JFH">@&:,>4b 4F8:`R4H,:\>@6 ^8@>@<4R,F8@6 2@>Z (@FJ*"DFH&".

111. ?*>"8@ H@H L"8H, RH@ ^H4 "8HZ >, b&:b`HFb BD,*<,H@< D"FF<@HD,>4b & *@8:"*,, >, <@0,H

@2>"R"H\, RH@ H"84, "8HZ >, <@(JH @8"2Z&"H\ FJV,FH&,>>@, &:4b>4, >" <,0*J>"D@*>@, BD"&@,
@F@$,>>@ & B:">, ,(@ L@D<4D@&">4b. 1"8@>@*"H,:\>Z, "8HZ B@ &@BD@F"< <,0*J>"D@*>@6 &"0>@FH4 -
&"0>@, &>JHD,>>,, BD"&@, 4<,`V,, <,0*J>"D@*>@, 2>"R,>4,, B@ H,D<4>@:@(44 GD4,B,:b -
F&4*,H,:\FH&J`H @ :4>44 B@&,*,>4b (@FJ*"DFH&" B@ @H>@T,>4` 8 *DJ(4< (@FJ*"DFH&"<63.

61 Fisheries case, Judgment of December 18th, 1951: I.C.J. Reports 1951 , p. 132.

62 Reuter, loc. cit . ( F>@F8" 29 &ZT,), p. 576.

63 Rousseau, op. cit . ( F>@F8" 24 &ZT,), p. 331.
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112. 1"8@>@*"H,:\FH&@ (@FJ*"DFH&" <@0,H 4<,H\ <,0*J>"D@*>Z, B@F:,*FH&4b. G"8@&Z< <@0,H

$ZH\, & R"FH>@FH4, 2"8@>@*"H,:\FH&@ B@ &@BD@F"< >"P4@>":\>@FH4, *,:4<4H"P44 <@DF84N (D">4P,
>, (@&@Db J0, @ H@<, RH@ @>4 @8"2Z&"`H &:4b>4, >" L@D<4D@&">4, J0, JB@<4>"&T,6Fb &ZT,

>@D<Z, @F>@&">>@6 >" @$ZR"bN.

113. AD"8H48" (@FJ*"DFH&64 4 H,@D4b F&4*,H,:\FH&J`H @ L"8H4R,F84 ,*4>@*JT>@< >,BD4bH44

BD4<,>,>4b &>JHD,>>,(@ 2"8@>@*"H,:\FH&", BD,*JF<"HD4&"`V,(@ F@2*">4, @$b2"H,:\FH& *:b HD,H\4N

(@FJ*"DFH&, 2" BD,*,:"<4 >"P4@>":\>@6 `D4F*48P44. 3 >"BD@H4&, >,:\2b FR4H"H\ >,BD4,<:,<Z<,
RH@$Z (@FJ*"DFH&@ <@(:@ & D"<8"N F&@,(@ &>JHD,>>,(@ 2"8@>@*"H,:\FH&" BD,*@FH"&:bH\ @BD,*,:,>>Z,

BD"&" *DJ(@<J (@FJ*"DFH&J 4:4 (@FJ*"DFH&"<. ]H@ &B@:>, F@@H&,HFH&@&":@ $Z *@$D@&@:\>@6

8@>P,BP44, 8@H@D"b >, BD,BbHFH&J,H H@<J, RH@$Z (@FJ*"DFH&@ BD4>4<":@ >" F,$b <,0*J>"D@*>Z,

@$b2"H,:\FH&", >, &ZN@*b 2" D"<84 @(D">4R,>46, >":"(",<ZN <,0*J>"D@*>Z< BD"&@<.

114. E *DJ(@6 FH@D@>Z, >,@$N@*4<@ 4F8:`R4H\ 42 4FF:,*@&">4b @*>@FH@D@>>4, "8HZ, 8@H@DZ, >,

B@D@0*"`H `D4*4R,F84N B@F:,*FH&46 *@ H,N B@D, B@8" *DJ(@, (@FJ*"DFH&@ 4:4 *DJ(4, (@FJ*"DFH&",
>" 8@H@DZ, >"BD"&:,>Z ^H4 "8HZ, >, BD4<JH BD,*:@0,>4,, F@*,D0"V,,Fb & ^H@< "8H,.
?*>@&D,<,>>Z, 4:4 B@F:,*J`V4, @*>@FH@D@>>4, 2"b&:,>4b, 8@H@DZ, *,:"`HFb F P,:\` F@2*">4b

BD"&@&@(@ "8H", @H>@FbHFb 8 *@(@&@D>@6 FL,D,.

115. % ^H@< 8@>H,8FH, >,@$N@*4<@ D"FF<@HD,H\ 4 *DJ(J` 8"H,(@D4` "8H@&. C,R\ 4*,H @$

@*>@FH@D@>>4N 2"b&:,>4bN & F@@H&,HFH&44 F@ FH"H\,6 36 EH"HJH" ;,0*J>"D@*>@(@ EJ*", 8@H@DZ,

b&:b`HFb L@D<":\>Z<4 @*>@FH@D@>>4<4 "8H"<4, BD4B4FZ&",<Z<4 H@:\8@ @*>@<J FJ$X,8HJ

<,0*J>"D@*>@(@ BD"&".

116. ]H4 2"b&:,>4b, 8@H@DZ, BD4>4<"`H L@D<J @*>@FH@D@>>4N "8H@&, H,< >, <,>,, B@D@0*"`H

*@(@&@D>Z, @H>@T,>4b. 1"b&:,>4,, BD,*JF<@HD,>>@, & FH"H\, 36, BJ>8H 2, EH"HJH" EJ*", F@2*",H

B@F:,*FH&4b, ,F:4 F@@H&,HFH&J`V46 "8H D,":42@&">. % ^H4N F:JR"bN @*>@FH@D@>>,, @$b2"H,:\FH&@

8"8 $Z 2"<,>b,H F@$@6 *@(@&@D>@, @$b2"H,:\FH&@. =, D"FFR4HZ&"b @HD"24H\ & @*>@<

<>@(@FH@D@>>,< *@8J<,>H, &F, @*>@FH@D@>>4, @$b2"H,:\FH&", B@H,>P4":\>Z, 4FHPZ BD,*B@R4H"`H

BD42>"&"H\ `D4F*48P4` & >,@BD,*,:,>>@< R4F:, @*>@FH@D@>>4N @$b2"H,:\FH&65. E&b2\ <,0*J

64 ':"&Z (@FJ*"DFH& 4 BD"&4H,:\FH& (@FJ*"DFH& - R:,>@& A@FH@b>>@(@ <,N">42<" 8@>FJ:\H"P46

4 F@(:"F@&">4b B@:4H484 - 'DJBBZ C4@, - F@$D"&T4,Fb & (@D@*, !FJ>\F\@> 23 4 24 "&(JFH"

1997 (@*", BD4>b:4 *,8:"D"P4` @$ @*>@FH@D@>>4N <,D"N, & 8@H@D@6 @H<,H4:4:

";Z &>@&\ @H&,D(",< @*>@FH@D@>>,, 4 ^8FHD"H,DD4H@D":\>@, BD4<,>,>4, >"P4@>":\>ZN

2"8@>@& 8"8 *,6FH&4,, >"DJT"`V,, `D4*4R,F8@, D"&,>FH&@ (@FJ*"DFH&, BD4>P4BZ J&"0,>4b 4

F@$:`*,>4b >"P4@>":\>@(@ FJ&,D,>4H,H" 4 >,&<,T"H,:\FH&" &@ &>JHD,>>4, *,:" *DJ(@(@

(@FJ*"DFH&" 4 J(D@0"`V,, F@FJV,FH&@&">4` (@FJ*"DFH&... G"84, <,DZ, 8"8 BD4>bH4, 2"8@>"

M,:<F"- #,DH@>" 4 >,*"&>4, 4>4P4"H4&Z B@ D"FT4D,>4` FL,DZ ,(@ BD4<,>,>4b, @P,>84

B@:@0,>4b *,: & @$:"FH4 BD"& R,:@&,8", BD@P,*JDZ F,DH4L48"P44 & $@D\$, BD@H4&

>"D8@$42>,F", BD4<,>,>4, @BD,*,:,>>ZN 8D4H,D4,& & H@<, RH@ 8"F",HFb ^8@:@(4R,F84N

&@BD@F@& 4 B@BZH84 @$JF:@&4H\ F@HDJ*>4R,FH&@ H,<, 8"8 FHD">Z (@:@FJ`H & <,0*J>"D@*>ZN

@D(">42"P4bN, B@*DZ&"`H @H>@T,>4b *DJ0$Z 4 F@HDJ*>4R,FH&" <,0*J (@FJ*"DFH&"<4".
(A/52/347, BD4:@0,>4, VI, BJ>8H 2)

E<. H"80, 2"8:`R,>4, ;,0"<,D48">F8@(@ `D4*4R,F8@(@ 8@<4H,H" @ 2"8@>, M,:<F"- #,DH@>":
?D(">42"P4b "<,D48">F84N (@FJ*"DFH&, *@8J<,>H CJI/SO/II/doc.67/96/rev.5.

65 Charpentier, loc.cit . ( F>@F8" 9 &ZT,), p. 369.
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BD"&"<4, &@2>48"`V4<4 & D,2J:\H"H, BD42>">4b, 4<,,H *@(@&@D>@6 N"D"8H,D. G,< >, <,>,, 4>@(*"

F@2*",HFb &B,R"H:,>4,, RH@ <,H@*Z, 4FB@:\2J,<Z, (@FJ*"DFH&"<4 *:b BD42>">4b 8@<B,H,>P44 EJ*",
FJ*b B@ H@<J, RH@ @>4 b&:b`HFb & &ZFT,6 FH,B,>4 4>*4&4*J":\>Z<4, BD42&">Z F8@D,,

BD,*@H&D"H4H\ FH@:8>@&,>4, B@24P46, R,< B@D@*4H\ H"8@, FH@:8>@&,>4,66.

117. EJ* BD4T,: 8 2"8:`R,>4`, RH@ ^H4 2"b&:,>4b b&:b`HFb @*>@FH@D@>>4<4 "8H"<4. AD4

D"FF<@HD,>44 *,:" Fosfatos en Marruecos EJ* @H<,H4:, RH@ " 2"b&:,>4, LD">PJ2F8@(@
BD"&4H,:\FH&" @ F*"R, D"H4L48"P4@>>@(@ *@8J<,>H" >" ND">,>4, ... b&:b,HFb @*>@FH@D@>>4<

"8H@<" 67. G@ 0, F"<@, EJ* @H<,H4: 4 & F&b24 F *,:@< Empréstitos Noruegos , @*>"8@ & ^H@<

F:JR",, BD42>"&, RH@ D,R\ 4*,H @$ @*>@FH@D@>>,< "8H,, @$JF:@&4: F&@` `D4F*48P4` >":4R4,<

@*>@&D,<,>>@ F ^H4< H"80, *DJ(@(@ "8H"68, RH@ @2>"R",H, RH@ JB@<b>JHZ, 2"b&:,>4b *@:0>Z

D,":42@&Z&"H\Fb F8@D,, & *@(@&@D>@< 8@>H,8FH,, " & ^H@< &@BD@F, ,*4>@*JT4b & H,@D44 >,H69.

118. %ZF8"2Z&"b F&@, @F@$@, <>,>4, B@ *,:J Barcelona Traction, Light and Power Co. Ltd .
( BD,*&"D4H,:\>Z, &@2D"0,>4b), FJ*\b !D<">*- _(@> @H<,H4:, RH@:

" ),6FH&4H,:\>@, 2"b&:,>4b $Z:4 @*>@FH@D@>>4<4 "8H"<4, >@ & F4:J H@(@, RH@ ^H4 "8HZ

$Z:4 @$D"V,>Z 8 *DJ(4< (@FJ*"DFH&"<, 8@H@DZ, F@(:"F4:4F\ &2bH\ >" F,$b ^H@ 0,

@$b2"H,:\FH&@, @>4 BD4&,:4 8 2"8:`R,>4` @$ZR>ZN F@(:"T,>46 B@ &@BD@FJ @ `D4F*48P44,
^8&4&":,>H>ZN F BD"&@&@6 H@R84 2D,>4b B@:@0,>4` @ `D4F*48P44, &8:`R,>>@<J & *@(@&@D

4:4 8@>&,>P4`. EJ* & D,T,>44 B@ *,:J Droit de passage B@*H&,D*4: ^H@H B@*N@*:

" )@(@&@D>Z, @H>@T,>4b <,0*J FH@D@>"<4 4 &ZH,8"`V"b 42 >4N @$b2"H,:\>"b
`D4F*48P4b EJ*" JFH">"&:4&"`HFb "&H@<"H4R,F84 4 $,2 FB,P4":\>@(@ F@(:"T,>4b @

2"b&:,>44".

]H4 2"b&:,>4b >, <@(JH 42<,>bH\Fb $,2 F@(:"F4b FH@D@>... ?>4 4<,`H H"8@, 0, 2>"R,>4, 4

H"8@, 0, BD"&@&@, F@*,D0">4,, RH@ 4 B@:@0,>4, *@(@&@D"" 70.

119. 7"8 @H<,H4: ;,0*J>"D@*>Z6 EJ* BD4 D"FF<@HD,>44 *,:" Nicaragua , ^H4 2"b&:,>4b, $J*JR4

@*>@FH@D@>>4<4 "8H"<4, H,< >, <,>,, JFH">"&:4&"`H *&JFH@D@>>4, F&b24 F *DJ(4<4 (@FJ*"DFH&"<4,

66 Reuter, loc. cit . ( F>@F8" 29 &ZT,), p. 575.

67 Phosphates in Morocco (Preliminary Objections ), P.C.I.J ., Series A/B,
No. 74, p. 23.

68 Case of Certain Norwegian Loans, Judgment of July 6th, 1957: I.C.J. Reports
1957 , pp. 23-24.

69 %4:\b(D"> 7D"<,D @H<,R",H, RH@ " F@&B"*,>4, 2"b&:,>46 >, F&4*,H,:\FH&J,H @ >":4R44
F@(:"T,>4b <,0*J *&J<b (@FJ*"DFH&"<4, F*,:"&T4<4 @*>@FH@D@>>4, 2"b&:,>4b": loc. cit .
( F>@F8" 9 &ZT,), p. 141.

70 Barcelona Traction, Light and Power Company Limited, Preliminary Objections,
Judgment, I.C.J. Reports 1964 , p. 135.
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8@H@DZ, BD4>4<"`H >" F,$b H"8@, 0, @$b2"H,:\FH&@ & @H>@T,>44 `D4F*48P4471. % ^H@< F:JR",

@*>" 42 FH@D@> - E@,*4>,>>Z, SH"HZ !<,D484 - B@FR4H":", RH@ 2"b&:,>4b, F*,:">>Z, &

@FJV,FH&:,>4, B@:@0,>46 FH"H\4 36, - ^H@ 2"b&:,>4b sui generis , @>4 >, b&:b`HFb *@(@&@D"<4

4 >, D,(J:4DJ`HFb BD"&@< *@(@&@D@&. % H@< 0, D,T,>44 EJ* @H<,H4:, RH@ 2"b&:,>4b @ BD42>">44

@$b2"H,:\>@6 `D4F*48P44 EJ*" b&:b`HFb:

"... L"8J:\H"H4&>Z<4 @*>@FH@D@>>4<4 @$b2"H,:\FH&"<4, 8@H@DZ, (@FJ*"DFH&" 4<,`H B@:>@,

BD"&@ BD4>4<"H\ 4:4 >, BD4>4<"H\... ?*>@FH@D@>>46 N"D"8H,D @$b2"H,:\FH& >, @2>"R",H,
RH@ (@FJ*"DFH&@, *,:"`V,, 2"b&:,>4,, &@:\>@ 42<,>bH\ @$X,< 4 F@*,D0">4, F&@4N

H@D0,FH&,>>ZN @$b2"H,:\FH& B@ F&@,<J JF<@HD,>4`" 72.

120. =,@$N@*4<@ D"FF<@HD,H\ H"80, ,V, @*>J 8"H,(@D4` "8H@&. C,R\ 4*,H @$ @*>@FH@D@>>4N "8H"N

8@::,8H4&>@(@ N"D"8H,D", BD4>4<",<ZN B@ @H>@T,>4` 8 HD,H\,<J (@FJ*"DFH&J, 8@H@D@<J

BD,*@FH"&:b`HFb @BD,*,:,>>Z, BD,4<JV,FH&" 4:4 >" 8@H@D@, >":"("`HFb @BD,*,:,>>Z,

@$b2"H,:\FH&", ,F:4 ^H@ HD,H\, (@FJ*"DFH&@ BD4>4<",H 4N & :`$@6 L@D<, & B,D&@< F:JR", 4 &

B4F\<,>>@< &4*, - &@ &H@D@< & F@@H&,HFH&44 F %,>F8@6 8@>&,>P4,6 1969 (@*".

121. C,R\ 4*,H @ *@(@&@D>@< "8H, <,0*J JR"FH&J`V4<4 & >,< (@FJ*"DFH&"<4, H. ,. @

&>JHD4>@D<"H4&>@< *@8J<,>H,; @*>"8@ H"8@6 "8H b&:b,HFb @*>@FH@D@>>4< B@ @H>@T,>4` 8 HD,H\,<J

(@FJ*"DFH&J, 8@H@D@, >, JR"FH&@&":@ & ,(@ D"2D"$@H8,, H. ,. &>,T>,>@D<"H4&>Z< "8H@< B@

@H>@T,>4` 8 ^H@<J (@FJ*"DFH&J.

122. M@D@T@ 42&,FH>@, RH@ >48"8@, *,6FH&J`V,, F@(:"T,>4, <,0*J *DJ(4<4 (@FJ*"DFH&"<4 >,

<@0,H F@2*"&"H\ @$b2"H,:\FH&" 4:4 BD"&" *:b *DJ(@(@ (@FJ*"DFH&" $,2 ,(@ >" H@ F@(:"F4b (pacta
tertiis nec nocent nec prosunt ), RH@ >,*&JF<ZF:,>>@ 2"L48F4D@&">@ & FH"H\, 34
&ZT,JB@<b>JH@6 %,>F8@6 8@>&,>P44 1969 (@*". 3 FJ*,$>"b BD"8H48" >, D"2 B@*H&,D0*":" ^H@

B@:@0,>4,. G"8, >"BD4<,D, & F&@,< D,T,>44 B@ *,:J Alta Silesia A@FH@b>>"b B":"H" 2"b&4:",
RH@ " *,6FH&4, *@(@&@D" D"FBD@FHD">b,HFb H@:\8@ >" (@FJ*"DFH&", 8@H@DZ, b&:b`HFb ,(@

JR"FH>48"<4" 73. G@R>@ H"8 0, & D,T,>44 ,*4>FH&,>>@(@ FJ*\4 ;"8F" MJ$,D" B@ *,:J Isla de
Palmas $Z:@ @H<,R,>@, RH@ *@(@&@DZ, 2"8:`R,>>Z, <,0*J 3FB">4,6 4 HD,H\4<4 (@FJ*"DFH&"<4,
>, <@(:4 F&b2Z&"H\ =4*,D:">*Z, 8@H@DZ, >, $Z:4 JR"FH>48"<4 ^H4N *@(@&@D@&74; " & F&b24 F

*,:@< Zonas Francas A@FH@b>>"b B":"H" @H<,H4:", RH@ " FH"H\b 435 %,DF":\F8@(@ *@(@&@D" <@0,H

*,6FH&@&"H\ & @H>@T,>44 S&,6P"D44, 8@H@D"b >, b&:b,HFb ,(@ JR"FH>48@<, :4T\ & H@6 <,D,, &

8"8@6 @>" *"FH >" ^H@ F&@, F@(:"F4," 75.

71 Military and Paramilitary Activites in and against Nicaragua (Nicaragua v.
United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports
1984 , p. 392, BJ>8H 60.

72 G"< 0,, BJ>8H 59. )@(@&@D>@6 N"D"8H,D @H<,R,> H"80, & D,T,>44 EJ*" B@ *,:J Anglo-
Iranian Oil : Anglo-Iranian Oil Co. case, Judgment of July 22nd, 1952 :
I.C.J. Reports 1952 , p. 103.

73 Loc cit . ( F>@F8" 50 &ZT,), p. 29.

74 Island of Palmas , Naciones Unidas, Reports of International Arbitral Awards ,
vol. II, p. 850. E<. H"80, pp. 842 4 870.

75 P.C.I.J ., Series A/B, No. 46, p. 141.
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123. AD,*JF<@HD,>4, B@:@0,>46 & 4>H,D,F"N HD,H\4N (@FJ*"DFH& b&:b,HFb @*>4< 42 FD,*FH&

&>JHD,>>,(@ *@(@&@D>@(@ BD"&", F B@<@V\` 8@H@D@(@ FH@D@>Z F@(:"T,>4b *"`H @$,V">4, B@

@H>@T,>4` 8 HD,H\,6 FH@D@>,76, 4 ^H@, >,F@<>,>>@, - "8H *@(@&@D>@(@ N"D"8H,D", 8@H@DZ6 F

L@D<":\>@6 H@R84 2D,>4b b&:b,HFb @*>@FH@D@>>4<, >@ 8@H@DZ6, @*>"8@, BD,*JF<"HD4&",H

BD42>">4, ,(@ HD,H\4< (@FJ*"DFH&@<- $,>,L4P4"D@< *:b H@(@, RH@$Z ^H@H "8H FH": `D4*4R,F84

*,6FH&4H,:\>Z<, 4:4 *:b H@(@, RH@$Z ,(@ <@0>@ $Z:@ @H<,>4H\ 4:4 42<,>4H\.

124. )@B@:>4H,:\>Z, F@(:"T,>4b, F B@<@V\` 8@H@DZN <@0>@ JFH">"&:4&"H\ BD"&@&Z, @H>@T,>4b

F HD,H\4<4 (@FJ*"DFH&"<4, $Z:4 $Z @H>,F,>Z 8 *@(@&@D>@6 FL,D, 8"8 & H@<, RH@ 8"F",HFb

(:"&>ZN @H>@T,>46, H"8 4 @H>@T,>46 F HD,H\4< (@FJ*"DFH&@<. C"2:4R4, <,0*J @*>@FH@D@>>4<

BD"&@&Z< "8H@<, &ZH,8"`V4< 42 *@(@&@D>ZN @H>@T,>46, 4 FJ(J$@ @*>@FH@D@>>4< "8H@< F@FH@4H &

H@<, RH@ & B,D&@< F:JR", HD,$J,HFb F@(:"F4, HD,H\,(@ (@FJ*"DFH&", <,0*J H,< 8"8 &@ &H@D@<

F:JR", H"8@(@ F@(:"F4b >, HD,$J,HFb. A@:@0,>4, & 4>H,D,F"N HD,H\4N (@FJ*"DFH&, 8"8 J8"2Z&",H

/"8, @8@>R"H,:\>@ F&b2Z&",H ,(@ "&H@D@& H@:\8@ B@F:, H@(@, 8"8 $,>,L4P4"D BD42>",H ^H@H "8H,
" ,(@ @$b2"H,:\>"b F4:" 240*,HFb >" BD4>P4B, pacta sunt servanda , & H@ &D,<b 8"8 &@ &H@D@<

F:JR",, F H@(@ F"<@(@ <@<,>H", 8@(*" $J*,H bF>@ JFH">@&:,>@, RH@ FH@D@>Z >"<,D,>Z >"*,:4H\

BD"&@< HD,H\, (@FJ*"DFH&@, BD42>">4, "8H" B@F:,*>4< J0, >, b&:b,HFb @$b2"H,:\>Z<77.

125. )DJ("b 8"H,(@D4b "8H@&, 8@H@D"b b&:b,HFb BD,*<,H@< D"FF<@HD,>4b >"FH@bV,(@ *@8:"*",
8"F",HFb 2"b&:,>46, 8@H@DZ, *,:"`H BD,*FH"&4H,:4 4>H,D,F@& (@FJ*"DFH&" & N@*, D"2$4D"H,:\FH&" &

8"8@<- :4$@ <,0*J>"D@*>@< HD4$J>":,. EJV,FH&J,H @$V,, B@>4<">4, H@(@, RH@ H"84, 2"b&:,>4b

>"8:"*Z&"`H >" (@FJ*"DFH&@ @$b2"H,:\FH&"78, *"0, ,F:4 F H@R84 2D,>4b &>JHD,>>,(@ BD"&"

(@FJ*"DFH&" J8"2">>@, *,6FH&4, >, @H>@F4HFb 8 FL,D, B@:>@<@R46 BD"&4H,:\FH&"79.

126. % @H>@T,>44 2"b&:,>46 BD,*FH"&4H,:,6 4>H,D,F@& (@FJ*"DFH&" & N@*, FJ*,$>@(@

D"2$4D"H,:\FH&" <@0>@ $Z:@ $Z JH&,D0*"H\, RH@ @>4 >, H@:\8@ F@2*"`H @$b2"H,:\FH&", >@ 4

b&:b`HFb @*>@FH@D@>>4<4 F L@D<":\>@6 H@R84 2D,>4b. ]H4 2"b&:,>4b, B@- &4*4<@<J, >, b&:b`HFb

F"<@FH@bH,:\>Z<4, >,F<@HDb >" H@, RH@ @>4 <@(JH F@*,D0"H\ @$,V">4,, @H8"2 4:4 BD42>">4,, 4

@H>@FbHFb 8 *@(@&@D>@6 FL,D,, 8@H@D"b 4 B@D@0*",H `D4F*48P4` HD4$J>":". 7D@<, H@(@,
@$b2"H,:\FH&@, 8@H@D@, <@(:@ $Z &2bH\ >" F,$b (@FJ*"DFH&@, *,:"b H"8@, 2"b&:,>4,, $Z:@ $Z

F&b2">@ F BD,H,>24,6 4:4 BD"&@&@6 B@24P4,6 *DJ(@(@ (@FJ*"DFH&", JR"FH&J`V,(@ & BD@P,FF,, 4 &

^H@< F<ZF:, HDJ*>@ 8&":4L4P4D@&"H\ H"84, 2"b&:,>4b 8"8 F"<@FH@bH,:\>Z,.

127. E *DJ(@6 FH@D@>Z, 2"b&:,>4b, 8@H@DZ, *,:"`HFb 2" D"<8"<4 BD@P,FF", >@ & F&b24 F >4<,
>, ">":@(4R>Z 2"b&:,>4b<, 8@H@DZ, *,:"`H BD,*FH"&4H,:4 4>H,D,F@& (@FJ*"DFH&" & ^H@< 8@>H,8FH,,
>"BD4<,D 2"b&:,>4b, 8@H@DZ, $Z:4 F*,:">Z LD">PJ2F84<4 &:"FHb<4 & F&b24 F JB@<4>"&T4<4Fb

&ZT, *,:"<4 Pruebas Nucleares , 8@H@DZ, <@(JH $ZH\, " <@(JH 4 >, $ZH\, FJ(J$@

@*>@FH@D@>>4<4, & 2"&4F4<@FH4 @H >"<,D,>4b (@FJ*"DFH&", *,:"`V,(@ 2"b&:,>4,.

76 Nguyen Quoc, Daillier y Pellet, op. cit . ( F>@F8" 55 &ZT,), p. 243.

77 Jacqué, loc. cit . ( F>@F8" 12 &ZT,), p. 332.

78 E<. Rubin, "The International Legal Effects of Unilateral Declarations",
American Journal of International Law , vol. 71 (1977), pp. 1-30. E<. H"80, *,:" Alta
Silesia (loc. cit . ( F>@F8" 50 &ZT,), p. 13), Mavrommatis (loc. cit . ( F>@F8" 50 &ZT,),
p. 37) 4 Zonas Francas (loc.cit . ( F>@F8" 74 &ZT,), pp. 169-170).

79 Zonas Francas , loc.cit . ( F>@F8" 74 &ZT,), p. 170.
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128. 3 >"8@>,P, ,V, @*>@ 2"<,R">4, & @H>@T,>44 2"b&:,>46 - 2" 4F8:`R,>4,< B@&,*,>4b

(@FJ*"DFH&", - 8@H@DZ, <@(JH B@2&@:4H\ (@FJ*"DFH&J 4FB@:\2@&"H\ & BD@P,FF, BD4>P4B estoppel .
C"2J<,,HFb, <,0*J @*>@FH@D@>>4<4 "8H"<4 4:4 @*>@FH@D@>>4< B@&,*,>4,<, 8@H@DZ, <@(JH

B@2&@:4H\ 4FB@:\2@&"H\ BD4>P4B estoppel , 4 FJ(J$@ @*>@FH@D@>>4<4 2"b&:,>4b<4 4<,,HFb

FJV,FH&,>>@, D"2:4R4,. ;,0*J>"D@*>Z6 EJ* >, D"2 D"FF<"HD4&": BD4>P4B estoppel , 4, N@Hb @>

4 BD42>",H, BJFH\ 4 >, &F,(*", ,(@ FJV,FH&@&">4, & <,0*J>"D@*>@< BD"&,, @> BD42>",H &<,FH, F

H,<, RH@ "8HZ, 8@H@DZ, ,(@ B@D@0*"`H 4:4 @$JF:@&:4&"`H, 4<,`H D"2>Z6 N"D"8H,D.

129. !8H, B@FD,*FH&@< 8@H@D@(@ (@FJ*"DFH&@ <@(:@ $Z B@D@*4H\ @04*">4, J *DJ(@(@ (@FJ*"DFH&"

4:4 (@FJ*"DFH& 4 @F>@&Z&"bF\ >" 8@H@D@< ^H@ (@FJ*"DFH&@ 4:4 (@FJ*"DFH&" BD,*BD4>4<"`H

*,6FH&4b, BD4R4>b`V4, JV,D$, b&:b,HFb @*>@FH@D@>>4< "8H@< (@FJ*"DFH&". ?*>"8@ & @H:4R4, @H

@$,V">4b, @$JF:@&:4&"`V,(@, 8"8 <Z J&4*4< *":,,, @$b2"H,:\>Z6 N"D"8H,D "8H", BD4 >":4R44

>"<,D,>4b (@FJ*"DFH&", *,:"`V,(@ H"8@, 2"b&:,>4, 4:4 @$,V">4,, ^H@H "8H >"8:"*Z&",H

@$b2"H,:\FH&@ >" (@FJ*"DFH&@ 4 B@^H@<J >, B@2&@:b,H ,<J *,6FH&@&"H\ 4>"R,, 8@(*" HD,H\,

(@FJ*"DFH&@ F@&,DT",H 8"84,- H@ *,6FH&4b 4 BD4R4>b,H JV,D$. GD,$J,HFb, 8"8 42&,FH>@, >":4R4,

B,D&4R>@6 B@24P44 (@FJ*"DFH&", H. ,. F4HJ"P44, &@2>48"`V,6 8"8 F:,*FH&4, B@24P44 (@FJ*"DFH&":
B@24P44, 8@H@D"b B@D@0*",H *DJ(J` B@24P4`, b&:b`VJ`Fb >,B@FD,*FH&,>>@6 D,"8P4,6 >"

B,D&4R>J` B@24P4`. % ^H4N F:JR"bN (@FJ*"DFH&@, 8@H@D@, BD4>b:@ @BD,*,:,>>J` :4>4`

B@&,*,>4b, >, <@(:@ $Z FFZ:"H\Fb >" JB@<b>JH@, B@&,*,>4, 4:4 &@2D"0"H\ BD@H4& >,(@80.

130. 7"8 J0, @H<,R":@F\ &ZT,, BD4>P4B estoppel >, D"2 4FB@:\2@&":Fb & <,0*J>"D@*>@6

FJ*,$>@6 BD"8H48, & 8"R,FH&, BD@P,*JD>@(@ FD,*FH&", 8"8 ^H@ $Z:@, >"BD4<,D, BD4 D"FF<@HD,>44

*,:" Empréstitos Serbios ( & 8@H@D@< @>@ $Z:@ >,*&JF<ZF:,>>@ JB@<b>JH@, N@Hb L@D<", &

8@H@D@6 $Z:@ F*,:">@ 2"b&:,>4,, $Z:" & ^H@< F:JR", >,BD4,<:,<@6) 81; *,:" Groenlandia
Oriental 82; *,:" Nottebohm 83; *,:" Nicaragua 84; 4 *,:" Golfo de Maine 85.

131. ?$b2"H,:\>Z6 N"D"8H,D B,D&4R>ZN 2"b&:,>46 (@FJ*"DFH&", 8@H@DZ, @$b2Z&"`H ,(@

BD4*,D04&"H\Fb @BD,*,:,>>@(@ B@&,*,>4b, @$JF:@&:,> >, F"<4< 2"b&:,>4,< @ >"<,D,>44

(@FJ*"DFH&", *,:"`V,(@ H"8@, 2"b&:,>4,, 8"8 ^H@ $Z&",H & F:JR", F @$,V">4b<4, " F:,*J`V4<4

2" >4<4 *,6FH&4b<4 HD,H\,(@ (@FJ*"DFH&" 4 &D,*>Z<4 B@F:,*FH&4b<4, 8 8@H@DZ< <@(:@ $Z

BD4&,FH4 42<,>,>4, B@24P44 (@FJ*"DFH&", B@D@*4&T,(@ @04*">4b J *DJ(@(@. G"84< @$D"2@<,

80 E. Pecourt-García, "El Principio del Estoppel en Derecho Internacional
Público", Revista Española de Derecho Internacional , vol. 14 (1962), p. 103.

81 Case concerning the Payment of Various Serbian Loans Issued in France ,
P.C.I.J ., Series A, Nos. 20/21, p. 37-39.

82 Loc. cit . ( F>@F8" 45 &ZT,), pp. 54-62.

83 Nottebohm Case (second phase), Judgment of April 6th, 1955: I.C.J. Reports
1955 , pp. 17-20.

84 Loc. cit . ( F>@F8" 71 &ZT,), BJ>8HZ 48-51.

85 Delimitation of the Maritime Boundary in the Gulf of Maine Area, Judment ,
I.C.J. Reports 1984 , BJ>8HZ 126-154.
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FJV,FH&J,H R,H8@, D"2:4R4, <,0*J 2"b&:,>4b<4, 8@H@DZ, <@(JH @$JF:@&4H\ 4FB@:\2@&">4, BD4>P4B"

estoppel & N@*, D"2$4D"H,:\FH&", 4 FJ(J$@ @*>@FH@D@>>4<4 2"b&:,>4b<486.

II. EI'I#? ?)=?EG?C?==3+ !7GY '?EI)!CEG%: 7C3G+C33 ?AC+)+9+=3a

3 ?#?E=?%!=3a +'? ?#a1!G+9[=?'? M!C!7G+C!

A. 7D4H,D44 @BD,*,:,>4b FJ(J$@ @*>@FH@D@>>,(@ N"D"8H,D"

<,0*J>"D@*>@(@ `D4*4R,F8@(@ "8H" (@FJ*"DFH&"

132. % ^H@6 &H@D@6 R"FH4 *@8:"*" D"FF<"HD4&",HFb 8"8 L@D<":\>Z6 "8H - @*>@FH@D@>>bb

*,8:"D"P4b, - H"8 4 F@*,D0">4, ^H@(@ "8H", F H,< RH@$Z <@0>@ $Z:@ F*,:"H\ &Z&@* @

FJV,FH&@&">44 8@>8D,H>@6 8"H,(@D44 <,0*J>"D@*>ZN `D4*4R,F84N "8H@&. 7D4H,D44, 8@H@DZ,, 8"8

BD,*FH"&:b,HFb, <@(:4 $Z $ZH\ 4FB@:\2@&">Z *:b JFH">@&:,>4b FJ(J$@ @*>@FH@D@>>,(@ N"D"8H,D"

^H@6 8"H,(@D44 "8H@&, <@(:4 8"F"H\Fb 8"8 L@D<Z, H"8 4 F@*,D0">4b "8H", " H"80, ,(@

B@F:,*FH&46.

1. E L@D<":\>@6 H@R84 2D,>4b: &@:,42Xb&:,>4, ,*4>FH&,>>@, & F&@,< D@*,

133. A@ <>,>4` $@:\T4>FH&" JR,>ZN, @*>@FH@D@>>46 "8H F:,*J,H B@>4<"H\ 8"8 "8H,
BD4B4FZ&",<Z6 @*>@<J 4:4 >,F8@:\84< (@FJ*"DFH&"<, 8@H@DZ6 B@D@0*",H >@&Z, BD"&@@H>@T,>4b F

HD,H\4< (@FJ*"DFH&@<, >, JR"FH&@&"&T4< & ,(@ D"2D"$@H8,. +F:4 (@&@D4H\ H@R>,,, H@

@*>@FH@D@>>46 "8H - ^H@ &@:,42Xb&:,>4,, @H>@F4<@, 8 @*>@<J 4:4 >,F8@:\84< FJ$X,8H"<

<,0*J>"D@*>@(@ BD"&", *,6FH&,>>@FH\ 8@H@D@(@ >, 2"&4F4H @H *DJ(@(@ `D4*4R,F8@(@ "8H" 4 P,:\

8@H@D@(@ F@FH@4H & H@<, RH@$Z B@D@*4H\ BD"&@&Z, B@F:,*FH&4b87.

134. %@2<@0>@FH\ @H>,F,>4b "8H" 8 @*>@<J 4:4 >,F8@:\84< (@FJ*"DFH&"<, L@D<J:4DJ`V4< ^H@H

"8H, *@:0>", $,2JF:@&>@, @BD,*,:bH\Fb <,0*J>"D@*>Z< BD"&@<. ]H@H &@BD@F FH">,H H,<@6

B@F:,*J`V4N *@8:"*@&, >@ BD,*B@:"(",HFb, RH@ :4T\ BD,*FH"&4H,:4 (@FJ*"DFH&", JB@:>@<@R,>>Z,

BD4>4<"H\ >" F,$b ,(@ @$b2"H,:\FH&" >" <,0*J>"D@*>@< JD@&>,, <@(JH L@D<J:4D@&"H\

@*>@FH@D@>>46 "8H, 8@H@DZ6 <@( $Z $ZH\ @H>,F,> 8 BD,*FH"&:b,<@<J 4<4 (@FJ*"DFH&J 4 $J*,H

4<,H\ F4:J & @H>@T,>44 ^H@(@ (@FJ*"DFH&". =, &F, (@FJ*"DFH&,>>Z, *@:0>@FH>Z, :4P" 4<,`H

BD"&@ $D"H\ >" F,$b @$b2"H,:\FH&" @H 4<,>4 (@FJ*"DFH&", 8"8 ^H@ T4D@8@ BD42>",HFb & H,@D44 4

BD"8H48, <,0*J>"D@*>@(@ BD"&"88.

135. QH@ 8"F",HFb L@D<Z "8H", H@ JR,>Z, & P,:@< FR4H"`H, RH@ 2*,F\ 4*,H D,R\ @ ,*4>FH&,>>@<

& F&@,< D@*, &@:,42Xb&:,>44 @*>@(@ 4:4 >,F8@:\84N (@FJ*"DFH&, RH@ <@(:@ $Z B@2&@:4H\ D"2$4H\

^H4 "8HZ >" *&, 8"H,(@D44: @*>@FH@D@>>4, 4>*4&4*J":\>Z, 4 @*>@FH@D@>>4, 8@::,8H4&>Z,. G@H

L"8H, RH@ D,R\ 4*,H @ ,*4>FH&,>>@< & F&@,< D@*, &@:,42Xb&:,>44, <@0,H & *,6FH&4H,:\>@FH4 4 >,

86 Jacqué, loc. cit . ( F>@F8" 12 &ZT,), p. 335 4 B@F:,*J`V4, FHD">4PZ.

87 Jacqué, op. cit . ( F>@F8" 9 &ZT,), p. 384.

88 % N@*, BD@P,FF" B@ Golfo de Maine , EJ* >, BD42>": B4F\<,>>Z, 2"b&:,>4b *@:0>@FH>@(@

:4P" E@,*4>,>>ZN SH"H@&, >, 4<,&T,(@ >,@$N@*4<ZN B@:>@<@R46 *:b H@(@, RH@$Z $D"H\ >" F,$b

@$b2"H,:\FH&" (@FJ*"DFH&": & loc. cit . ( F>@F8" 85 &ZT,), BJ>8H 139. E *DJ(@6 FH@D@>Z, &

*,:"N @ Pruebas Nucleares $Z:4 BD4>bHZ &@ &>4<">4, 2"b&:,>4b, F*,:">>Z, BD,24*,>H@<

KD">PJ2F8@6 C,FBJ$:484, <4>4FHD@< 4>@FHD">>ZN *,: 4 <4>4FHD@< @$@D@>Z: loc. cit .
( F>@F8" 42 &ZT,), BJ>8HZ 34-41, 49 4 51 4 BJ>8HZ 35-44, 51 4 53.
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@2>"R"H\ ,*4>4R>@FH4 FJ$X,8H", B@F8@:\8J ^H@ >, B@2&@:4:@ $Z BD42>"H\ <>@(@@$D"24, FJ(J$@

@*>@FH@D@>>4N "8H@& F ^H@6 H@R84 2D,>4b89. +*4>FH&,>>@, & F&@, D@*, &@:,42Xb&:,>4, FH"&4H

@FJV,FH&:b`V,, ,(@ (@FJ*"DFH&@ 4:4 (@FJ*"DFH&" B@ @*>J FH@D@>J BD"&@@H>@T,>46, RH@ @2>"R",H,
RH@ @>4 b&:b`HFb D"2D"$@HR48"<4 "8H".

2. E H@R84 2D,>4b F"<@FH@bH,:\>@FH4 "8H" 4 @$b2"H,:\FH&"

136. %ZT,J8"2">>@(@ L@D<":\>@(@ 8D4H,D4b, @*>"8@, >,*@FH"H@R>@. E"<@FH@bH,:\>@FH\ "8H" 4<,,H

@F>@&@B@:"("`V,, 2>"R,>4, *:b H@(@, RH@$Z <@0>@ $Z:@ F*,:"H\ &Z&@* @ FJV,FH&@&">44 ^H4N

8@>8D,H>ZN <,0*J>"D@*>ZN `D4*4R,F84N "8H@&.

137. =,8@H@DZ, "&H@DZ FR4H"`H, RH@ F"<@FH@bH,:\>@FH\ $@:,, >, b&:b,HFb >,@$N@*4<Z< 8D4H,D4,<

*:b D"2(D">4R,>4b @*>@FH@D@>>4N "8H@&. ?H8"2Z&"bF\ @H ^H@(@ 8D4H,D4b, @>4 2"b&:b`H, RH@ @>

>,*@FH"H@R>@ R,H846, B@F8@:\8J FD,*4 FH@D@>>48@& ^H@(@ 8D4H,D4b >,H ,*4>@*JT4b & @H>@T,>44

B,D,R>b @*>@FH@D@>>4N "8H@&, @H&,R"`V4N HD,$@&">4` F"<@FH@bH,:\>@FH490. G,< >, <,>,,

F"<@FH@bH,:\>@FH\ "8H", FJ*b B@ &F,<J, BD42>",HFb $@:\T4>FH&@< "&H@D@& 8"8 @BD,*,:b`V46

8D4H,D46 *:b BD42>">4b @*>@FH@D@>>4N "8H@& (@FJ*"DFH&", RH@ F@@H&,HFH&J,H 4 H@R8, 2D,>4b

E,8D,H"D4"H", 8@H@DZ6 & @$2@D, <,0*J>"D@*>@(@ BD"&", BD@&,*,>>@< 4< & 1971 (@*J, J8"2": >"

>,@$N@*4<@FH\ BD@&,*,>4b D"2:4R4b <,0*J >,F"<@FH@bH,:\>Z<4 4 F"<@FH@bH,:\>Z<4 "8H"<491.

138. ?*>"8@ "8H *@:0,> $ZH\ F"<@FH@bH,:\>Z< F *&JN H@R,8 2D,>4b. %@- B,D&ZN, @> *@:0,> $ZH\

F"<@FH@bH,:\>Z< B@ @H>@T,>4` 8 *DJ(@<J `D4*4R,F8@<J "8HJ 4:4 *DJ(@<J BD,*T,FH&J`V,<J,
@*>@&D,<,>>@<J 4:4 B@F:,*J`V,<J, &@:,42Xb&:,>4`: ^H@H 8D4H,D46 B@2&@:4: D"2(D">4R4H\ "8HZ,
JB@<4>",<Z, & BD,*Z*JV,6 (:"&,. % ^H4N F:JR"bN, 8"8 J*":@F\ JFH">@&4H\, D,R\ 4*,H @

*@(@&@D>ZN BD"&@@H>@T,>4bN, 8 8@H@DZ< BD4<,>b`HFb *,6FH&J`V4, >@D<Z BD"&" *@(@&@D@&.

139. !8H *@:0,> $ZH\ H"80, F"<@FH@bH,:\>Z< F H@R84 2D,>4b @$b2"H,:\FH&", RH@, 8"8 <@0>@

$J*,H J&4*,H\ >40,, BD42>",H R"FH\ JR,>ZN 4 RH@ >"T:@ @HD"0,>4, & D,T,>4bN EJ*", BD4>bHZN &

1974 (@*J B@ *,:"< @ Pruebas Nucleares .

140. 32JR"b L@D<J 4 F@*,D0">4, @*>@FH@D@>>4N "8H@&, <Z FH":84&",<Fb F B@>bH4b<4

@*>@FH@D@>>,(@ "8H" 4 @*>@FH@D@>>,(@ @$b2"H,:\FH&", H. ,. F BD@P,*JD@6 4:4 FB@F@$@< F@2*">4b

<,0*J>"D@*>@6 >@D<Z 4 F"<@6 <,0*J>"D@*>@- BD"&@&@6 >@D<@6, 8@H@D"b & *">>@< F:JR",

BD,&D"V",HFb & <,0*J>"D@*>@, @$b2"H,:\FH&@.

141. M@Hb F:JR"4, 8@(*" (@FJ*"DFH&@ $,D,H >" F,$b 4 BD4@$D,H",H @*>@FH@D@>>4, @$b2"H,:\FH&" &

@HFJHFH&4, 8@>HD"(,>H", 4 &,F\<" D,*84, & <,0*J>"D@*>@< BD"&, ^H@, H,< >, <,>,,, &@2<@0>@, 4

^H@ F@@H&,HFH&J,H @$V,BD4>bH@<J H,24FJ @ H@<, RH@ (@FJ*"DFH&@, @FJV,FH&:bb "&H@>@<4` &@:4 4

BD"&@ >" F"<@@(D">4R,>4,, 8@H@DZ<4 ,(@ >"*,:b,H <,0*J>"D@*>@, BD"&@, <@0,H BD4>4<"H\

89 Sicault, "Du Caractère obligatoire des engagements unilatéraux en droit
international public", Revue générale de droit international public , vol. 83
(1979), p. 640.

90 Nguyen Quoc, Daillier y Pellet, op. cit . ( F>@F8" 55 &ZT,), p. 355.

91 " +0,(@*>48 ... 1971 (@*", H@< II ( R"FH\ &H@D"b), FHD. 72, BJ>8H 282.
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@*>@FH@D@>>4, @$b2"H,:\FH&"92, H"84,, 8"8 @$,V">4, &@2<,FH4H\ J$ZH84 &@ &>JHD,>>,< BD"&,,
BD42>"&",<@, 2"8@>@*"H,:\FH&@< >,8@H@DZN FHD">.

142. IR,>Z, H"80, BD42>"`H H"8J` &@2<@0>@FH\. G"8, 'J(,>N,6< J8"2Z&",H, RH@ BD@P,*JD"

F@2*">4b BD"&@&ZN >@D< @FJV,FH&:b,HFb >, H@:\8@ & D"<8"N &2"4<>ZN @$b2"H,:\FH&,
H. ,. F@(:"T,>46, >@ 4 & D"<8"N @*>@FH@D@>>4N <,0*J>"D@*>ZN @$b2"H,:\FH&93.

143. A@ F&@,<J F@*,D0">4` @*>@FH@D@>>46 "8H b&:b,HFb, &@@$V, (@&@Db, &>,T>,>@D<"H4&>Z<,
H. ,. @H*,:b,H >@D<J @H L@D<":\>@(@ "8H", " F@&,DT"`V,, "8H (@FJ*"DFH&@ JFH">"&:4&",H >@&Z,

BD"&@@H>@T,>4b F HD,H\4< (@FJ*"DFH&@<, >, JR"FH&J`V4< & ,(@ D"2D"$@H8,.

144. EJ(J$@ @*>@FH@D@>>4, BD"&@&Z, "8HZ, @*>"8@, <@(JH $ZH\ H@:\8@ 4FH@R>48@< @$b2"H,:\FH&

*:b (@FJ*"DFH&", F@&,DT"`V,(@ ^H@H "8H.

145. =,:\2b >, BD42>"H\, RH@ *">>@, & @*>@FH@D@>>,< B@Db*8, @$,V">4, <@0,H F&b2"H\

@$b2"H,:\FH&"<4 *"&TJ` ,(@ FH@D@>J, 8@(*" @>@ *",HFb 4<,>>@ F H"84< >"<,D,>4,<, @*>"8@ &

$@:\T4>FH&, F:JR",& HDJ*>@ & F4:J <@:R":4&@(@ BD4>bH4b >, F&,FH4 *,:@ 8 *@(@&@D,>>@FH4 8"8

D,2J:\H"HJ &ZD"0,>4b F@(:"F4b94. ?*>"8@, B@ <>,>4` R"FH4 JR,>ZN, &B@:>, &@2<@0>" F4HJ"P4b,
8@(*" 8"8@,- :4$@ (@FJ*"DFH&@ <@(:@ $Z &2bH\ >" F,$b @$b2"H,:\FH&@ >" <,0*J>"D@*>@< JD@&>, B@

@H>@T,>4` 8 *DJ(@<J (@FJ*"DFH&J BJH,< BJ$:4R>@(@ 2"b&:,>4b, 8@H@D@,, RH@$Z $ZH\

*,6FH&4H,:\>Z<, >, >J0*",HFb >4 & 8"8@< 8@>HD"(,>H,, >4 & B@F:,*J`V4N *,6FH&4bN, 8@H@DZ,

<@(:4 $Z @2>"R"H\ ,, BD4>bH4,95.

146. '@FJ*"DFH&@, *"`V,, FJ(J$@ @*>@FH@D@>>,, BD"&@&@, @$,V">4,, H,< F"<Z<, $,2JF:@&>@,
F@2*",H BD"&" *:b HD,H\,(@ (@FJ*"DFH&", RH@ F@@H&,HFH&J,H @$ZR>@6 FHDJ8HJD, BD"&@&ZN >@D<. +F:4

B@F<@HD,H\ >" @*>@FH@D@>>46 "8H B@* ^H4< J(:@< 2D,>4b, H@ $J*,H HDJ*>@ F*,:"H\ &Z&@* @ ,(@

R4FH@ @*>@FH@D@>>,< N"D"8H,D,, B@F8@:\8J & ^H@< F:JR", &F,(*" BD4FJHFH&J`H (@FJ*"DFH&@, 8@H@D@,

D"2D"$"HZ&",H "8H 4 $,D,H >" F,$b @$b2"H,:\FH&" - & $@:\T4>FH&, F:JR",&, - " H"80, *DJ(@,

(@FJ*"DFH&@, 8@H@D@,, >, JR"FH&Jb & D"2D"$@H8, "8H", BD4@$D,H",H &ZH,8"`V4, 42 >,(@ BD"&".

147. % ^H@6 F&b24 <Z *@:0>Z, @*>"8@, B@*R,D8>JH\, RH@ F"<@FH@bH,:\>@FH\ @$b2"H,:\FH&" &F, 0,

&@2<@0>", RH@ & 2>"R4H,:\>@6 FH,B,>4 B@*H&,D0*",HFb <,0*J>"D@*>Z<4 H,@D4,6 4 BD"8H48@6, 4

BD,0*, &F,(@ J0, JB@<4>"&T4<4Fb D,T,>4b<4 EJ*" B@ *,:"< @ Pruebas Nucleares . 3H"8,
F@(:"F>@ ^H@6 H@R8, 2D,>4b, (@FJ*"DFH&@ <@0,H $D"H\ >" F,$b <,0*J>"D@*>Z, @$b2"H,:\FH&", BD4

^H@< >,H >48"8@6 >,@$N@*4<@FH4 & H@<, RH@$Z HD,H\, (@FJ*"DFH&@ BD42>":@ 4N 4:4 BD,*BD4>b:@

8"84,- :4$@ *,6FH&4b, <@(JV4, @2>"R"H\ 4N BD42>">4,, *:b H@(@ RH@$Z ^H@H "8H FH": `D4*4R,F84

*,6FH&4H,:\>Z<. EJ* &ZF8"2Z&",HFb >" ^H@H FR,H &B@:>, @BD,*,:,>>@:

92 A@FH@b>>"b A":"H" ;,0*J>"D@*>@(@ AD"&@FJ*4b & F&b24 F *,:@< Wimbledon @H<,H4:", RH@

" FB@F@$>@FH\ BD4>4<"H\ <,0*J>"D@*>Z, @$b2"H,:\FH&" @*>@2>"R>@ b&:b,HFb "HD4$JH@< FJ&,D,>4H,H"

(@FJ*"DFH&"": loc. cit . ( BD4<,R">4, 58 &ZT,), p. 25.

93 Op. cit . ( BD4<,R">4, 51 &ZT,), pp. 273-274.

94 P. Reuter, Droit international public ( HD,H\, 42*">4,, 1968 (@*), p. 92.

95 I. Brownlie, Principles of Public International Law ( R,H&,DH@, 42*">4,,
1990 (@*), p. 638.
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" *:b H@(@ RH@$Z 2"b&:,>4, $Z:@ `D4*4R,F84 *,6FH&4H,:\>Z<, >, HD,$J,HFb >48"84N *,6FH&46

&D@*, quid pro quo , >4 ,(@ B@F:,*J`V,(@ BD4>bH4b, >4 *"0, 8"8@(@ $Z H@ >4 $Z:@

@H&,H" 4:4 D,"8P44 F@ FH@D@>Z *DJ(4N (@FJ*"DFH&, B@F8@:\8J H"8@, HD,$@&">4, $Z:@ $Z

>,F@&<,FH4<Z< F FJ(J$@ @*>@FH@D@>>4< N"D"8H,D@< `D4*4R,F8@(@ "8H", B@FD,*FH&@< 8@H@D@(@

(@FJ*"DFH&@ FL@D<J:4D@&":@ F&@, 2"b&:,>4," 96.

148. M"D"8H,D BD4>4<",<@(@ (@FJ*"DFH&@< @*>@FH@D@>>,(@ @$b2"H,:\FH&" 2"&4F4H H"80, @H H@(@,
F@@H&,HFH&J,H :4 @>@ >@D<"< <,0*J>"D@*>@(@ BD"&", 4 @H >"<,D,>4b F@&,DT"`V,(@ "8H

(@FJ*"DFH&". EJ(J$@ @*>@FH@D@>>46 `D4*4R,F846 "8H <@0,H 4<,H\ <,FH@ & H@< F:JR",, ,F:4

(@FJ*"DFH&@ >"<,D,>@ FL@D<J:4D@&"H\ 4<,>>@ H"8@6 "8H. % F&@4N D,T,>4bN B@ *,:"< Pruebas
Nucleares EJ* @H<,H4::

" 7@(*" &ZFHJB"`V,, F 2"b&:,>4,< (@FJ*"DFH&@ >"<,D,>@ F&b2"H\ F,$b ,(@ B@:@0,>4b<4, ^H@

>"<,D,>4, BD4*",H 2"b&:,>4` N"D"8H,D `D4*4R,F8@(@ @$b2"H,:\FH&", " (@FJ*"DFH&J F H@(@

<@<,>H" & `D4*4R,F8@< B@Db*8, BD,*B4FZ&",HFb F:,*@&"H\ :4>44 B@&,*,>4b & F@@H&,HFH&44 F

^H4< 2"b&:,>4,<" 97.

149. ?*>"8@ &@2>48",H &@BD@F, >, <@0,H :4 (@FJ*"DFH&@ BJH,< L@D<J:4D@&">4b 2"b&:,>4b,
F@*,D0"V,(@ @H:4R>Z6 @H @$,V">4b <"H,D4":\>Z6 "8H, &2bH\ >" F,$b @*>@FH@D@>>4, @$b2"H,:\FH&"

>" JF:@&4bN, 8@H@DZ, $Z:4 @(@&@D,>Z & F&b24 F @$,V">4,<, H@ ,FH\ 8@(*" >, HD,$J,HFb ,(@

B@F:,*J`V,(@ BD4>bH4b.

150. ="BD4<,D, @H8"2 4 BD42>">4,, FL@D<J:4D@&">>Z, & H@< 4:4 4>@< 2"b&:,>44, <@(JH

F@*,D0"H\ F"<@FH@bH,:\>Z, @$b2"H,:\FH&". AD42>">4, <@0,H 4<,H\ *@(@&@D>@6 N"D"8H,D,
BD,*FH"&:bb F@$@6 @H&,H 4:4 BD4>bH4,, @*>"8@ <,0*J>"D@*>@, BD"&@ 4 $,2 H@(@ >"*,:b,H

BD42>">4, BD"&@&Z<4 B@F:,*FH&4b<4 & H@< F<ZF:,, RH@ (@FJ*"DFH&@, BD42>"&T,, @BD,*,:,>>J`

BD,H,>24` 4:4 @BD,*,:,>>Z6 B@Db*@8 &,V,6, >, &BD"&, &B@F:,*FH&44 @FB"D4&"H\ 4N :,(4H4<>@FH\.

151. =,H F@<>,>46, RH@ 8&":4L4P4D@&"H\ F@*,D0">4, "8H" 8"8 FJ(J$@ @*>@FH@D@>>,,, H@ ,FH\

F@*,D0"V,, F"<@FH@bH,:\>@, @$b2"H,:\FH&@, - *,:@ &,F\<" F:@0>@,, 8"8 J0, @H<,R":@F\ &ZT,.
1*,F\ <Z &>@&\ FH":84&",<Fb F HDJ*>@FHb<4, F 8@H@DZ<4 F&b2">@ 42JR,>4, @*>@FH@D@>>4N

<"H,D4":\>ZN "8H@&, RH@ >, *@:0>@ $Z:@ $Z &:4bH\ >" D"FF<@HD,>4, &@BD@F" @ 2"b&:,>4bN 8"8

FD,*FH&, 4:4 BD@P,*JD, F@2*">4b >@D<, & R"FH>@FH4 @*>@FH@D@>>4N @$b2"H,:\FH&, 4 >" JF4:4b B@

8@*4L48"P44 BD4<,>4<ZN 8 >4< >@D<.

B. ?$@F>@&">4, @$b2"H,:\>@(@ N"D"8H,D" FJ(J$@ @*>@FH@D@>>,(@ "8H"

(@FJ*"DFH&": &&,*,>4, & *,6FH&4, 8@>8D,H>@6 >@D<Z

152. AD42>"& FJV,FH&@&">4, @*>@FH@D@>>4N 2"b&:,>46 4 FJ(J$@ @*>@FH@D@>>4N `D4*4R,F84N "8H@&

(@FJ*"DFH&", F:,*J,H B@BZH"H\Fb H,B,D\ *"H\ @$@F>@&">4, 4N @$b2"H,:\>@(@ N"D"8H,D".

153. 7"8 4 & 8@>&,>P4@>>@< BD"&,, & F4:J 8@H@D@(@ " 8"0*Z6 *,6FH&J`V46 *@(@&@D @$b2"H,:,>
*:b ,(@ JR"FH>48@& 4 *@:0,> 4<4 *@$D@F@&,FH>@ &ZB@:>bH\Fb", 8"8 ^H@ BD,*JF<@HD,>@ & FH"H\, 26
%,>F8@6 8@>&,>P44 1969 (@*", @*>@FH@D@>>,, 2"b&:,>4, >":"(":@ $Z >" L@D<J:4DJ`V,, ^H@H "8H

(@FJ*"DFH&@ @$b2"H,:\FH&" & F4:J H,N 0, F@@$D"0,>46.

96 Loc. cit . ( F>@F8" 42 &ZT,), BJ>8H 43.

97 Ibid.
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154. ;,0*J>"D@*>"b BD"&@&"b F4FH,<" @F>@&">" >" BD4>P4B, pacta sunt servanda, 8@H@DZ6

F:J04H @$@F>@&">4,< `D4*4R,F8@6 @$b2"H,:\>@FH4 & @$:"FH4 8@>&,>P4@>>@(@ BD"&"; 4, 8"8

J8"2Z&"`H >,8@H@DZ, "&H@DZ, ,(@ FJV,FH&@&">4, B@*H&,D0*",HFb BD4>P4B"<4, BD42>">>Z<4

(@FJ*"DFH&"<4 & 4N &>JHD,>>,< BD"&,.

155. QH@ 8"F",HFb @*>@FH@D@>>4N "8H@& & T4D@8@< F<ZF:,, H@, BD42>"&"b, RH@ 2"b&:,>4,

BD,*FH"&:b,H F@$@6 >"4$@:,, D"FBD@FHD">,>>Z6 "8H, F B@<@V\` 8@H@D@(@ H@ 4:4 4>@, (@FJ*"DFH&@

<@0,H F@2*"&"H\ `D4*4R,F84, >@D<Z, F:,*@&":@ $Z 42JR4H\ &@2<@0>@FH\ &&,*,>4b & *,6FH&4,

>@D<Z, 8@H@D"b B@F:J04:" $Z @$@F>@&">4,< @$b2"H,:\>@(@ N"D"8H,D" 2"b&:,>4b, >,F<@HDb >" H@,
RH@ & N@*, @$FJ0*,>46 & S,FH@< 8@<4H,H, & 1997 (@*J &ZD"0":4F\ F@<>,>4b @H>@F4H,:\>@ H@(@,
<@0>@ :4 4FB@:\2@&"H\ BD4>P4B *@$D@F@&,FH>@FH4 *:b D"2XbF>,>4b BD"&@&ZN B@F:,*FH&46

@*>@FH@D@>>4N "8H@& 4:4 <@0,H :4 @> F:J04H\ @F>@&@6 *:b D,04<", 8@H@DZ6 >" >4N

D"FBD@FHD">b,HFb98.

156. AD42>">4, BD4>P4B" F@$:`*,>4b *">>@(@ F:@&", 4>Z<4 F:@&"<4, BD4>P4B" pacta sunt
servanda, & BD"&, *@(@&@D@& H"80, J<,FH>@ & @H>@T,>44 @*>@FH@D@>>4N "8H@&, N@Hb >,8@H@DZ,

"&H@DZ, 8@H@DZ, @H>@FbH 4N 8 8@>&,>P4@>>@<J BD"&J, FR4H"`H, RH@ H"8"b @F>@&@B@:"("`V"b

>@D<" <@(:" $Z BD4<,>bH\Fb 4 8 @*>@FH@D@>>4< "8H"<. ;,0*J>"D@*>Z6 EJ* BD4 D"2$4D"H,:\FH&,

*,: Pruebas Nucleares J8"2":, RH@ " ">":@(4R>@ H@<J, 8"8 F"<" >@D<" pacta sunt servanda &

BD"&, *@(@&@D@& @F>@&">" >" BD4>P4B, *@$D@F@&,FH>@FH4, ^H@H BD4>P4B @$@F>@&Z&",H @$b2"H,:\>Z6

N"D"8H,D H@(@ 4:4 4>@(@ <,0*J>"D@*>@(@ @$b2"H,:\FH&", &2bH@(@ & F4:J @*>@FH@D@>>,(@

2"b&:,>4b" 99, RH@ F&4*,H,:\FH&J,H @ >":4R44 &"0>@6 F&b24 <,0*J BD"&@< *@(@&@D@& 4 BD"&@<

@*>@FH@D@>>4N "8H@&, 8@H@D@, & *">>@< F:JR", @H>@F4HFb 8 @*>@<J 42 <"H,D4":\>ZN "8H@&,
8"8@&Z< b&:b,HFb @*>@FH@D@>>,, @$,V">4, (@FJ*"DFH&", B@D@0*"`V,, <,0*J>"D@*>Z, BD"&@&Z,

B@F:,*FH&4b.

157. AD4 D"FF<@HD,>44 ^H@6 H,<Z & 1996 (@*J & F&b24 F &@BD@F@< @ *@$D@F@&,FH>@FH4 7@<4FF4b

F@F:":"F\ >" BD4>P4B acta sunt servanda 100, 8@H@DZ6 <@( $Z F:J04H\ @$@F>@&">4,< *:b

&&,*,>4b & *,6FH&4, $@:,, 8@>8D,H>@6 >@D<Z, 8"8@&@6 b&:b:Fb $Z BD4>P4B declaratio est
servanda. %,D>@, RH@ H"8@6 8D4H,D46, &,D@bH>@, >,:\2b $Z:@ $Z BD4<,>bH\ 8@ &F,<

@*>@FH@D@>>4< 2"b&:,>4b< (@FJ*"DFH&". QH@ 0, 8"F",HFb @$,V">4b, @H8"2" 4:4 BD42>">4b, H@ ,*&"

:4 2*,F\ &@2>48>JH F,D\,2>Z, HDJ*>@FH4. %<,FH, F H,< &&,*,>4, & *,6FH&4, H"8@6 >@D<Z <@(:@ $Z

B@D@*4H\ F@<>,>4b & @H>@T,>44 *DJ(4N @*>@FH@D@>>4N <"H,D4":\>ZN "8H@&, >"BD4<,D, BD@H,FH".
G,< >, <,>,, ^H@ >, F8"2":@F\ $Z >" &@2<@0>@FH4 &&,*,>4b J8"2">>@6 >@D<Z & *,6FH&4,,
B@F8@:\8J BD4 ^H@< >, HD,$@&":@F\ $Z, RH@$Z ^H" >@D<" F:J04:" @$@F>@&">4,< &F,N

@*>@FH@D@>>4N "8H@&. % ^H@6 F&b24 F:,*J,H B@<>4H\, RH@ & BD@P,FF, D"2D"$@H84 BD"&" *@(@&@D@&

BD,*<,H"<4 4FF:,*@&">4b b&:b:4F\ >, &F, F@(:"T,>4b, @H>@FbV4,Fb 8 8@>&,>P4@>>@6 FL,D,, "

H@:\8@ *@(@&@DZ.

158. C,T,>4b @H 20 *,8"$Db 1974 (@*" B@ *,:"< Pruebas Nucleares 4<,`H $@:\T@,

H,@D,H4R,F8@, 2>"R,>4,, B@F8@:\8J @>4 FH":4 &8:"*@< & D"2&4H4, @$V,6 H,@D44 @$ 4FH@R>48"N

BD"&" 4, & R"FH>@FH4, & JH&,D0*,>4, D@:4 @$V,(@ BD4>P4B" *@$D@F@&,FH>@FH4, @$@F>@&Z&"`V,(@

98 E<. &ZFHJB:,>4, BD,*FH"&4H,:b Q,TF8@6 C,FBJ$:484, A/C.6/52/SR.23, BJ>8H 69.

99 Loc. cit . ( F>@F8" 42 &ZT,), BJ>8H 46.

100 E<. *@$"&:,>4, 3 8 BD4:@0,>4` II 8 *@8:"*J 7@<4FF44 <,0*J>"D@*>@(@ BD"&" @ D"$@H,

,, F@D@8 &@F\<@6 F,FF44, ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH B,D&"b F,FF4b,
)@B@:>,>4, 10 (A/51/10), FHD. 344: D"2*,: 2a (ii) @$V4N >"$D@F8@&.
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@$b2"H,:\>Z6 N"D"8H,D >,8@H@DZN @*>@FH@D@>>4N "8H@&101. EFZ:8" >" ^HJ >@D<J >, >@&",
B@F8@:\8J @>" b&:b,HFb 8@>8D,H>Z< BD4>P4B@< <,0*J>"D@*>@(@ BD"&". % 8@>,R>@< FR,H, @F>@&@6

@$,V">4b <@0,H H"80, F:J04H\ *@$D@F@&,FH>@FH\, 8"8 JH&,D0*"`H %,>HJD4>4102 4 C,6H,D103,
B@>4<"b B@* ^H4< BD4>P4B@< " *JN :@b:\>@FH4, J&"0,>4b BD"&", &,D>@FH\ @$b2"H,:\FH&"< F@

FH@D@>Z FJ$X,8H", F@&,DT"`V,(@ *,6FH&4," 104. ;,0*J>"D@*>Z6 EJ* & D,T,>4bN B@ JB@<b>JHZ<

*,:"< Pruebas Nucleares BDb<@ 2"b&4:, RH@ " @*>4< 42 @F>@&>ZN BD4>P4B@&, D,(J:4DJ`V4N

&@2>48>@&,>4, 4 4FB@:>,>4, BD"&@&ZN @$b2"H,:\FH& >,2"&4F4<@ @H 4N 4FH@R>48", b&:b,HFb BD4>P4B

*@$D@F@&,FH>@FH4" 105.

159. =,F@<>,>>@, FJV,FH&J,H >@D<" @$ZR>@(@ BD"&", 8@H@D"b BD,*B4FZ&",H &ZB@:>,>4,

@$b2"H,:\FH&106: " @*>@FH@D@>>,, @$,V">4, BD,*FH"&:b,H F@$@6 <,0*J>"D@*>@, @$b2"H,:\FH&@ ...
[ 8@H@D@,] *@:0>@ $ZH\ 4FB@:>,>@ & F4:J BD4>P4B" *@$D@F@&,FH>@FH4" 107.

160. '@FJ*"DFH&@, *,:"`V,, 2"b&:,>4,, @$b2">@ &ZB@:>bH\ &2bH@, >" F,$b @$b2"H,:\FH&@ >, & F4:J

&,D@bH>@6 BD"&@&@6 2"4>H,D,F@&">>@FH4 "*D,F"H", " & F4:J F"<@(@ >"<,D,>4b (@FJ*"DFH&",
*,:"`V,(@ 2"b&:,>4,. AD4 @BD,*,:,>44 H@(@, &ZB@:>b,HFb :4 H@ 4:4 4>@, <,0*J>"D@*>@,

@$b2"H,:\FH&@, FJ*\b, BD,0*, R,< D"FF<"HD4&"H\ &@BD@F @ BD4>bH44 "8H" HD,H\4< (@FJ*"DFH&@<,
42JR4H >"<,D,>4, L@D<J:4DJ`V,(@ @*>@FH@D@>>46 "8H (@FJ*"DFH&", B@F8@:\8J 4<,>>@ >"<,D,>4, 4

B@D@0*",H @$b2"H,:\FH&@, 8@H@D@, & ^H4N F:JR"bN, 8"8 <Z J0, @H<,R":4, b&:b,HFb @*>@FH@D@>>4<,
& F4:J R,(@ L@D<":\>Z6 @*>@FH@D@>>46 `D4*4R,F846 "8H 4 FH">@&4HFb FJ(J$@ @*>@FH@D@>>4<

"8H@<.

161. =,@$N@*4<@FH\ J8D,B:,>4b *@&,D4b & <,0*J>"D@*>ZN @H>@T,>4bN b&:b,HFb ,V, @*>4<

@$@F>@&">4,< @$b2"H,:\>@(@ N"D"8H,D" @*>@FH@D@>>4N 2"b&:,>46.

101 De Visscher, loc. cit. ( F>@F8" 9 &ZT,), p. 461.

102 %,>HJD4>4, (@&@Db @ " *@$D@F@&,FH>@FH4 4 ... @BD,*,:,>>@FH4 & <,0*J>"D@*>ZN

@H>@T,>4bN", @H<,R",H, RH@ " 4<,>>@ ^H4 F@@$D"0,>4b @$@F>@&Z&"`H @$b2"H,:\>Z6 N"D"8H,D
@*>@FH@D@>>,6 BD@F\$Z": loc. cit . ( BD4<,R">4, 9 &ZT,), p. 403.

103 Reuter, op. cit . ( F>@F8" 93 &ZT,), p. 92.

104 Dictionnaire de la terminologie du droit international (1960), p. 91 ("Bonne
foi. Bona fides.").

105 Loc. cit . ( F>@F8" 42 &ZT,), BJ>8HZ 46 4 49.

106 Venturini, loc. cit . ( F>@F8" 9 &ZT,), p. 404. E:,*J,H >"B@<>4H\ @ >,8@H@DZN

8:"FF48"N, 8@H@DZ, (@&@DbH @$ @$,V">44 &@@$V,. ?$b2"H,:\>@FH\ @$,V">4b - ^H@ >, >@&"b

8@>P,BP4b & <,0*J>"D@*>@< BD"&,. 'D@P46 & F&@,< HDJ*, De Jure Belli ac Pacis (Liber
Secundus, Caput XI, párr. XIV) J8"2":, RH@ "Ut ... promissio jus tranferat,
acceptatio ... requiritur". 7D@<, H@(@, AJLL,>*@DL & Elementorum Jurisprudentiae
Universalis (Liber Primus, Definitio XII, párr. 10) @H<,H4:, RH@ "Requiritur ... ad
promissum perfectum non solum voluntas promittentis, sed etiam eius cui fit
promissio".

107 Guggenheim, op. cit . ( F>@F8" 51 &ZT,), p. 280.
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162. =,@$N@*4<@FH\ >":4R4b *@&,D4b & @H>@T,>4bN 4 @04*">4b, B@D@0*",<Z, (@FJ*"DFH&@<,
8@H@D@, L@D<J:4DJ,H 2"b&:,>4, 4 $,D,H >" F,$b @$b2"H,:\FH&@, H"80, F:J0"H @$@F>@&">4,< ,(@

@$b2"H,:\>@FH4. ?$b2"H,:\>Z6 N"D"8H,D &2bH@(@ >" F,$b & D"<8"N 2"b&:,>4b @*>@FH@D@>>,(@

@$b2"H,:\FH&", 8@H@DZ6 @$JF:@&:,> JB@<b>JHZ<4 &ZT, >@D<"<4, B@2&@:4H (@FJ*"DFH&J 4:4

(@FJ*"DFH&"<- $,>,L4P4"D"< HD,$@&"H\ ,(@ &ZB@:>,>4b @H (@FJ*"DFH&", &2b&T,(@ >" F,$b H"8@,

@$b2"H,:\FH&@. GD,H\, (@FJ*"DFH&@ *@&,D4:@F\ B@&,*,>4` 4:4 2"b&:,>4`, b&:b`V,<JFb P,:\`

@*>@FH@D@>>,(@ "8H", 4 F@&,DT"`V,<J ,(@ (@FJ*"DFH&J 4 >, FH"&4H 4N B@* F@<>,>4,. A@^H@<J

$@:,, 8@>8D,H>"b L@D<J:4D@&8" @$V,(@ BD4>P4B" *@$D@F@&,FH>@FH4 contra factum proprium non
concedit venire *@:0>" JFH">@&4H\ @H&,HFH&,>>@FH\ (@FJ*"DFH&" 2" @*>@FH@D@>>46 "8H.

III. %Y%?)Y

163. % 2"8:`R4H,:\>@6 R"FH4 >"FH@bV,(@ B,D&@(@ BD,*&"D4H,:\>@(@ *@8:"*" @$ @*>@FH@D@>>4N

"8H"N (@FJ*"DFH& BD,*FH"&:b,HFb >,@$N@*4<Z< F*,:"H\ N@Hb $Z 8D"H846 &Z&@*.

164. AD"8H48", H,@D4b 4 F&@* `D4*4R,F84N >@D<, 8@H@DZ, 8"F"`HFb "8H@& 4 *,6FH&46

(@FJ*"DFH&", >,F@<>,>>@ &,F\<" @$T4D>Z, N@Hb, 8"8 @H<,R":@F\ & >"R":, *@8:"*", @>4 >, &F,(*"

@*>@2>"R>Z.

165. #@:\T4>FH&@ J8"2">>ZN "8H@& <@0>@ @H>,FH4 8 8@>&,>P4@>>@6 FL,D,, >@ *DJ(4, "8HZ

<@0>@ $Z:@ $Z D"FF<"HD4&"H\ &>, ,, D"<@8, RH@ B@HD,$@&":@ $Z 8@*4L48"P44 4 BD@(D,FF4&>@(@

D"2&4H4b >@D<, 8@H@DZ, D,(J:4D@&":4 $Z 4N *,6FH&4,. A@FH@b>>@ &@2>48"`H F@<>,>4b

@H>@F4H,:\>@ H@(@, 8"8"b 8"H,(@D4b "8H@& <@(:" $Z $ZH\ @$X,8H@< F@@H&,HFH&J`V4N JF4:46, @

R,< BDb<@ 2"b&4:4 >,8@H@DZ, BD,*FH"&4H,:4 & S,FH@< 8@<4H,H, & 1997 (@*J108.

166. 32JR4& <,0*J>"D@*>J` BD"8H48J, H,@D4` 4 F&@* `D4*4R,F84N >@D<, <@0>@ F*,:"H\ &Z&@*,
RH@ @*>@FH@D@>>4, <"H,D4":\>Z, "8HZ <>@(@@$D"2>Z 4 <@(JH @H>@F4H\Fb @*>@&D,<,>>@ 8 D"2>Z<

8"H,(@D4b<, BD4 ^H@< 4>@(*" HDJ*>@ @BD,*,:4H\ 8"H,(@D44 4 @H>,FH4 "8HZ 8 H@6 4:4 4>@6

8@>8D,H>@6 8"H,(@D44. EFZ:8" >" @$,V">4,, @H8"2, BD42>">4, 4:4 BD@H,FH 8"8 H4B4R>Z,

@*>@FH@D@>>4, "8HZ >, B@2&@:b,H F J&,D,>>@FH\` F*,:"H\ &Z&@*, RH@ <Z 4<,,< *,:@ F

@BD,*,:,>>@6 8"H,(@D4,6 `D4*4R,F84N "8H@&.

167. QH@ 8"F",HFb, & R"FH>@FH4, @$,V">4b, H@, >"BD4<,D, <@0>@ @H<,H4H\, RH@ FJ(J$@

@*>@FH@D@>>,, @$,V">4, *@:0>@ @H:4R"H\Fb @H @$,V">4b, *">>@(@ H,< 4:4 4>Z< (@FJ*"DFH&@< &

@H&,H >" BD@F\$J *DJ(@(@ (@FJ*"DFH&"; @H @$,V">4b, BD,F:,*J`V,(@ P,:\ *@$4H\Fb BD4>bH4b *DJ(4<

(@FJ*"DFH&@<; 4 @$,V">4b, @$JF:@&:,>>@(@ &2"4<>@FH\`. %@ &F,N ^H4N F:JR"bN @$,V">4, B,D,FH",H

$ZH\ F"<@FH@bH,:\>Z< "8H@<, 4 ,(@ >,:\2b B@^H@<J @H>,FH4 8 FL,D, *@(@&@D>ZN

108 E<. &ZFHJB:,>4b BD,*FH"&4H,:,6 !&FHD44 (A/C.6/52/SR.23, BJ>8H 44), 32D"4:b

(A/C.6/52/SR.24, BJ>8H 49), E@,*4>,>>@(@ 7@D@:,&FH&" %,:48@$D4H">44 4 E,&,D>@6 3D:">*44

(A/C.6/52/SR.19, BJ>8H 50) 4 Q,TF8@6 C,FBJ$:484 (A/C.6/52/SR.23, BJ>8H 68).
AD,*FH"&4H,:\ !&FHD44 ( & P4H. <,FH,) B@FH"&4: &@BD@F @ H@<, F@*,D0"H :4 8"H,(@D44 "8H@&,
8@H@DZ, B,D,R4F:,>Z & (:"&, III B:">", B,D,F<@HD,>>@(@ C"$@R,6 (DJBB@6, JRD,0*,>>@6

7@<4FF4,6 >" ,, F@D@8 *,&bH@6 F,FF44 ( ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH

&H@D"b F,FF4b, )@B@:>,>4, 10 (A/52/10), (:"&" IX.B.3), *@FH"H@R>@, 8@:4R,FH&@ @$V4N

^:,<,>H@&, F H,< RH@$Z 4N <@0>@ $Z:@ FR4H"H\ ">":@(4R>Z<4 4:4 RH@$Z >" >4N D"FBD@FHD">b:@F\

*,6FH&4, @*>@(@ 4 H@(@ 0, `D4*4R,F8@(@ D,04<".

/...
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BD"&@@H>@T,>46109; ;,0*J>"D@*>Z6 EJ*, @*>"8@, >, 4F8:`R": H"8J` &@2<@0>@FH\ & F&@4N

D,T,>4bN B@ *,:"< Pruebas Nucleares , 8@(*" 2"b&4:: " *"0, >, F@&,DT,>>Z, & 8@>H,8FH,
<,0*J>"D@*>ZN B,D,(@&@D@&" 110. 7D@<, H@(@, 8"8 $Z:@ J8"2">@ &ZT,, BD42>">4, 4 @H8"2 <@(JH

$ZH\ @H>,F,>Z 8 8@>&,>P4@>>@<J BD"&J.

168. C"2D"$@H8" >@D<, 8"F"`V4NFb <"H,D4":\>ZN "8H@&, - *,:@, B@- &4*4<@<J, F:@0>@, 4

F@<>4H,:\>@,, H@(*" 8"8 D"FF<@HD,>4, >@D<, F&b2">>ZN F @*>@FH@D@>>4< L@D<":\>Z< `D4*4R,F84<

"8H@<, F@&,DT",<Z< F P,:\` B@D@*4H\ BD"&@&Z, B@F:,*FH&4b, <@(:@ $Z, B@- &4*4<@<J, $ZH\

P,:\` :`$@6 B@BZH84 8@*4L48"P44 4 BD@(D,FF4&>@(@ D"2&4H4b >@D<.

169. % F&@` @R,D,*\, @*>@FH@D@>>,, 2"b&:,>4, >,&@2<@0>@ $Z:@ $Z D"FF<"HD4&"H\ @H*,:\>@ $,2

J(:J$:,>>@(@ ">":42" F@*,D0">4b ^H@(@ "8H", F H,< RH@$Z @BD,*,:4H\, *,6FH&4H,:\>@ :4 D,R\ 4*,H

@ FJ(J$@ @*>@FH@D@>>,< "8H,.

170. G"84< @$D"2@<, FJ(J$@ @*>@FH@D@>>,, 2"b&:,>4, <@0>@ $Z:@ $Z D"FF<"HD4&"H\ 8"8

F"<@FH@bH,:\>@, 4 >,*&JF<ZF:,>>@, BJ$:4R>@, &@:,42Xb&:,>4, (@FJ*"DFH&" F P,:\` JFH">@&4H\

BD"&@@H>@T,>4,, & R"FH>@FH4 &2bH\ >" F,$b <,0*J>"D@*>@, @$b2"H,:\FH&@ B@ @H>@T,>4` 8 HD,H\,<J

(@FJ*"DFH&J, 8@H@D@, >, JR"FH&@&":@ & D"2D"$@H8, "8H", RH@$Z BD4 ^H@< >, HD,$@&":@F\ ,(@

BD4>bH4b ^H4< HD,H\4< (@FJ*"DFH&@< 4:4 B@F:,*J`V4N *,6FH&46 ^H@(@ (@FJ*"DFH&", 8@H@DZ, <@(:4

$Z @2>"R"H\ H"8@, BD4>bH4,.

171. +F:4 >" @F>@&, D,2J:\H"H@& BD@&,*,>>@(@ ">":42" $J*,H F*,:"> &Z&@* @ H@<, RH@ <@0>@

D"2D"$@H"H\ @BD,*,:,>4, @*>@FH@D@>>,(@ 2"b&:,>4b, 8@H@D@,, 8"8 $Z:@ J8"2">@ &ZT,, @2>"R",H

BD@P,FF F@2*">4b `D4*4R,F84N >@D<, H"84N, 8"8 *@(@&@D & 8@>&,>P4@>>@6 FL,D,, H@ & $J*JV,<

<@0>@ $Z:@ $Z B@BZH"H\Fb 8@*4L4P4D@&"H\ >@D<Z, 8@H@DZ, $Z:4 $Z BD4<,>4<Z 8 H"8@<J

2"b&:,>4`, >, 2"$Z&"b BD4 ^H@< @ &"0>@< 2>"R,>44 H"8@(@ "FB,8H", 8"8 4N BD@(D,FF4&>@,

D"2&4H4,.

-----

109 Skubiszweski, loc. cit . ( F>@F8" 9 &ZT,), p. 241.

110 Loc. cit . ( F>@F8" 42 &ZT,), BJ>8HZ 43 4 46.


