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1. ?$FJ0*,>4b *@8:"*" D"$@R,6 (DJBBZ B@ &@BD@FJ @ *4B:@<"H4R,F8@6 2"V4H,, F@FH@b&T4,Fb

8"8 & D"<8"N 7@<4FF44, H"8 4 & N@*, BD,>46 & ',>,D":\>@6 !FF"<$:,,1, B@2&@:4:4 BD@bF>4H\

@$" @BD,*,:b`V4N "FB,8H" ^H@6 H,<Z, 8@H@DZ, >,@$N@*4<@ $J*,H D"FF<@HD,H\ & BD,*&"D4H,:\>@<

B@Db*8,, F H,< RH@$Z 7@<4FF4b <@(:" *"H\ EB,P4":\>@<J *@8:"*R48J J8"2">4b, 8@H@DZ, HD,$J`HFb

,<J *:b BD@*@:0,>4b 4FF:,*@&">4b, 8@H@D@, ,<J B@DJR,>@ BD@&,FH4.

2. % B,D&J` @R,D,*\ D,R\ 4*,H @ `D4*4R,F8@6 BD4D@*, *4B:@<"H4R,F8@6 2"V4HZ 4:4, 4>Z<4

F:@&"<4, @ ,, BD"&@&ZN 4FH@8"N. #Z:@ &ZF8"2">@ <>,>4, @ H@<, RH@ D"2&4H4, BD"& R,:@&,8", 2"

8@H@DZ< &F, T4D, BD42>",HFb FH"HJF FJ$X,8H" <,0*J>"D@*>@(@ BD"&", *@:0>@ B@$J*4H\ 7@<4FF4`

B,D,F<@HD,H\ BD4<,>b,<Z, & *">>@6 @$:"FH4 HD"*4P4@>>Z, >@D<Z BD"&", 8@H@DZ, $Z:4 R,H8@

FL@D<J:4D@&">Z A@FH@b>>@6 B":"H@6 <,0*J>"D@*>@(@ BD"&@FJ*4b BD4 D"FF<@HD,>44 *,:" @

8@>P,FF4bN ;"&D@<<"H4F" & A":,FH4>,2.

3. 7D@<, H@(@, $Z:@ @H<,R,>@, RH@ BD,*:@0,>4, D"$@R,6 (DJBBZ @ H@<, RH@$Z @(D">4R4H\

D"<84 ^H@6 H,<Z 8@*4L48"P4,6 &H@D4R>ZN >@D<, RD,&"H@ &@2>48>@&,>4,< HDJ*>@FH,6 >" H@<

^H"B,, 8@(*" B@HD,$J,HFb 42JR4H\ >,8@H@DZ, &@BD@FZ, >"BD4<,D " BD4>P4B " R4FHZN DJ8", 8@H@DZ6

>"N@*4HFb >" F"<@< FHZ8, <,0*J B,D&4R>Z<4 4 &H@D4R>Z<4 >@D<"<4" 3.

4. A@^H@<J B@F:, 8D"H8@(@ @$2@D" 4FH@D44 &@2>48>@&,>4b 4>FH4HJH" *4B:@<"H4R,F8@6 2"V4HZ &

>"FH@bV,< *@8:"*, $J*,H BD@&,*,> ">":42 BD4D@*Z F@@H&,HFH&J`V4N >@D<.

5. C"FF<"HD4&",<"b H,<" & 2>"R4H,:\>@6 <,D, F@BDb0,>" F 8@*4L48"P4,6; ,, @$ZR>@- BD"&@&Z,
4FH@84 &Zb&:,>Z, 8"8 ^H@ B@*R,D8>J:" D"$@R"b (DJBB", F@F:"&T4F\ >" D,T,>4, B@ *,:J

;"&D@<<"H4F", F@(:"F>@ 8@H@D@<J: " C,R\ 4*,H @$ ^:,<,>H"D>@< BD4>P4B, <,0*J>"D@*>@(@ BD"&",
8@H@DZ6 D"2D,T",H (@FJ*"DFH&J 2"V4V"H\ F&@4N (D"0*">, B@FHD"*"&T4N & D,2J:\H"H,

BD@H4&@D,R"V4N <,0*J>"D@*>@<J BD"&J *,b>46, F@&,DT,>>ZN *DJ(4< (@FJ*"DFH&@<, @H 8@H@D@(@

@>4 >, F<@(:4 B@:JR4H\ F"H4FL"8P44 @$ZR>Z< BJH,<" 4 ( B@*R,D8>JH@ >"<4).

6. ]H@H " BD4>P4B" $Z: FL@D<J:4D@&"> @R,>\ *"&>@, B@F8@:\8J >,D,*8@ *,:"`HFb FFZ:84 >"

H,N, 8H@ B,D&Z< 2">b:Fb D"2D"$@H8@6 H,@D44 <,0*J>"D@*>@(@ BD"&", & R"FH>@FH4 >" %"HH,:b,
8@H@DZ6 2"b&:b:: " %Fb846, 8H@ @$40",H @H*,:\>@(@ (D"0*">4>", >">@F4H BDb<@, @F8@D$:,>4,

(@FJ*"DFH&J. EJ&,D,> *@:0,> @H@<FH4H\ 2" >">,F,>>@, ,(@ B@**">>@<J @F8@D$:,>4,, B@HD,$@&"H\ -
,F:4 @> <@0,H ^H@ F*,:"H\ - @H @$4*R48" B@:>@(@ &@2<,V,>4b JV,D$" 4:4 >"8"2"H\ ,(@, 4$@ &

1 QH@ 8"F",HFb @$FJ0*,>4b ^H@(@ &@BD@F" >" F@D@8 *,&bH@6 F,FF44 7@<4FF44 <,0*J>"D@*>@(@

BD"&", F<. *@8J<,>H A/CN.4/SR.2513. QH@ 8"F",HFb @$FJ0*,>4b, BD@&,*,>>@(@ ',>,D":\>@6

!FF"<$:,,6 >" ,, BbH\*,FbH &H@D@6 F,FF44, F<. *@8J<,>HZ A/C.6/52/SR.16-25.

2 C.P.J.I., Série A, n°2, Arrét du 30 août 1924. E<., & R"FH>@FH4, H,8FHZ

&ZFHJB:,>46 9J8"TJ8" 4 A,::, & 7@<4FF44 (A/CN.4/SR.2513, FHD. 5 4 10 LD">PJ2F8@(@

H,8FH").

3 %ZFHJB:,>4, #. E4<<Z >" F@D@8 *,&bH@6 F,FF44 7@<4FF44 <,0*J>"D@*>@(@ BD"&"

(A/CN.4/SR.2513, FHD. 8 LD">PJ2F8@(@ H,8FH").

4 )@8:"* D"$@R,6 (DJBBZ B@ &@BD@FJ @ *4B:@<"H4R,F8@6 2"V4H,, F@2*">>@6 7@<4FF4,6

<,0*J>"D@*>@(@ BD"&" >" ,, F@D@8 *,&bH@6 F,FF44 (A/CN.4/L.548). E<. H"80, " *,:@
;"&D@<<"H4F"" &ZT, ( F>@F8" 2), FHD. 12 @D4(4>":".
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BD@H4&>@< F:JR", @$X,*4>,>4, (D"0*"> >, &ZB@:>4:@ $Z B@ @H>@T,>4` 8 ^H@<J (D"0*">4>J

F&@,(@ (:"&>@(@ BD,*>"2>"R,>4b, 8"8@&Z< b&:b,HFb @$,FB,R,>4, $,2@B"F>@FH4" 5.

7. % ^H@< <@0>@ JF<@HD,H\ :4$@ >,8@H@DZ6 @H(@:@F@8 L,@*":\>@(@ BD"&", & F@@H&,HFH&44 F

8@H@DZ< F,>\@D @$,FB,R4&": 2"V4HJ & @$<,> >" BD@b&:,>4, &,D>@FH4 ,(@ &"FF":"<4 ( BD,$Z&">4, &
B@**">FH&,), :4$@ @*>@ 42 @H&,H&:,>46 H,@D46 " @$V,FH&,>>@(@ *@(@&@D"", 8@H@DZ, T4D@8@

4FB@:\2@&":4F\ & F&@, &D,<b *:b @BD"&*">4b 2"8@>>@FH4 FJV,FH&@&">4b (@FJ*"DFH&" 4 & 8@H@DZN

JFH">"&:4&":"F\ >,D"2DZ&>"b F&b2\ <,0*J F@P4":\>Z< <4D@< 4 BD42>">4,< FJ&,D,>>@6 &:"FH4.

8. ?*>"8@ & BD4&@*4<@6 P4H"H, %"HH,:b R,H8@ BD@F<"HD4&",HFb @*4> 42 @F>@&>ZN JBD,8@& &

"*D,F ^H@(@ 4>FH4HJH", 8@H@DZ6, F@(:"F>@ ^H4< JBD,8"<, b&:b,HFb *4F8D4<4>"P4@>>Z< B@ F&@,6

FJH4, B@F8@:\8J :4T\ <@(JV,FH&,>>Z, (@FJ*"DFH&" <@(JH 2"*,6FH&@&"H\ ,(@ BD@H4& F"<ZN F:"$ZN.
G"84< @$D"2@<, @>, 8"8 JH&,D0*",HFb, >@F4H bD8@ &ZD"0,>>Z6 >,FBD"&,*:4&Z6 N"D"8H,D,
B@F8@:\8J &@2<@0>@FH\ H@(@, RH@ *,:@ @H*,:\>@(@ R,:@&,8" $J*,H 4>H,D>"P4@>":424D@&">@, 2"&4F4H

@H FH"HJF" (@FJ*"DFH&", F 8@H@DZ< ^H@H R,:@&,8 F&b2"> @H>@T,>4b<4 (D"0*">FH&". #@:,, H@(@,
*4B:@<"H4R,F8"b 2"V4H" $Z:" 4FB@:\2@&">" & 8"R,FH&, BD,*:@(" *:b &<,T"H,:\FH&" &@ &>JHD,>>4,

*,:" >,8@H@DZN FHD">. EJ*\b A"*4:\b =,D&@, 42@$:4R"b ^HJ F4HJ"P4`, 2"b&4: F:,*J`V,,: " QH@
8"F",HFb @H&,HFH&,>>@FH4 (@FJ*"DFH& & 4N &2"4<@@H>@T,>4bN F 4>@FHD">P"<4, H@ & 4FH@D4R,F8@<

B:">, <Z 4<,,< *,:@ F >,BD,DZ&>@6 R,D,*@6 2:@JB@HD,$:,>46, >,2"8@>>ZN &<,T"H,:\FH& &@

&>JHD,>>4, *,:" F:"$ZN (@FJ*"DFH&, >,@$@F>@&">>ZN BD,H,>246, J(D@2 4 *"0, &@@DJ0,>>ZN

4>H,D&,>P46 B@* BD,*:@(@< @FJV,FH&:,>4b BD"& >" 2"V4HJ 4 F">8P46, &&,*,>>ZN F P,:\`

2"FH"&4H\ F@@H&,HFH&J`V4, BD"&4H,:\FH&" &ZB:"H4H\ HD,$J,<@, &@2<,V,>4," 6.

9. 9"H4>@"<,D48">F84, FHD">Z, 8@H@DZ, $@:\T, *DJ(4N 4FBZH":4 >" F,$, B"(J$>Z, B@F:,*FH&4b

^H@(@ 42&D"V,>>@(@ H@:8@&">4b *4B:@<"H4R,F8@6 2"V4HZ, B@BZH":4F\ 4FB@:\2@&"H\ FD,*FH&@

BD"&@&@6 2"V4HZ, 42&,FH>@, 8"8 " *@8HD4>" 7":\&@", 8@H@D"b $Z:" >"2&">" H"8 B@ 4<,>4 @*>@(@

42 (@FJ*"DFH&,>>ZN *,bH,:,6 !D(,>H4>Z (1824-1906 (@*Z) 4 8@H@D"b BD,*JF<"HD4&":", RH@

4>@FHD">,P & *@(@&@D>@< B@Db*8, @H8"2Z&",HFb @H *4B:@<"H4R,F8@6 2"V4HZ F@ FH@D@>Z F&@,(@

(@FJ*"DFH&". )":,, <Z ,V, &,D>,<Fb 8 FB@D"<, B@D@0*,>>Z< ^H@6 *@8HD4>@6.

10. 7"8 $Z H@ >4 $Z:@, F F"<@(@ >"R":" *4B:@<"H4R,F8"b 2"V4H" D"FF<"HD4&":"F\ 8"8

>,42$,0>@, F:,*FH&4, @FJV,FH&:,>4b (@FJ*"DFH&@< :4R>@6 `D4F*48P44 & @H>@T,>44 F&@,(@

>"F,:,>4b & H,N F:JR"bN, 8@(*" ,(@ (D"0*">,, >"N@*bF\ >" 4>@FHD">>@6 H,DD4H@D44, B@FHD"*":4 &

D,2J:\H"H, >"DJT,>4b >@D< <,0*J>"D@*>@(@ BD"&"7. A@ FJH4 *,:", D,R\ 4*,H @ <,N">42<, 4:4

5 E. de Vattel, Le droit des gens ou les prinipes de la loi naturelle (Londres,
1758), vol. I, livre II, p. 309, par. 71, in The Classics of International Law
(Washington (D.C.), Carnegie institution of Washington, 1916).

6 C.I.J. Recueil 1970 , p. 246, R"FH>@, <>,>4, FJ*\4 A"*4:\4 =,D&@ B@ *,:J @

8@<B">44 " #"DF,:@>" HD^8T>, :"6H ^>* B"J^D :4<4H,*", #,:\(4b BD@H4& 3FB">44, D,T,>4, @H

5 L,&D":b 1970 (@*". E@ F&@,6 FH@D@>Z, S"D:\ *, %4FT,D &ZF8"2": <>,>4, @ H@<, RH@

" 4<B,D4":42< & XIX &,8, BD4&,: 8 JFH">@&:,>4` >,D"2DZ&>@6 F&b24 <,0*J R"FH>Z<

BD,*BD4>4<"H,:\FH&@< 4 *4B:@<"H4,6"; F<. Théories et réalités en Droit international
public (Paris, Pedone, 1953), p. 326.

7 " 7@(*" (D"0*">4> B@84*",H H,DD4H@D4` F&@,6 FHD">Z, @> FH">@&4HFb FJ$X,8H@<

<,0*J>"D@*>@(@ BD"&" ... *@BJF8"b 4>@FHD">P,& >" F&@` H,DD4H@D4`, BD4>4<"`V,, (@FJ*"DFH&@

BD42>",H FJ&,D,>4H,H H@(@ (@FJ*"DFH&", (D"0*">4>@< 8@H@D@(@ b&:b,HFb ^H@H 4>@FHD">,P, 4 F&b2\,
( BD@*@:0,>4,...)
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BD@P,*JD, @FJV,FH&:,>4b <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&", BD4>4<"`V,(@ 4>@FHD">P,&,
& F4:J R,(@, B@ <>,>4` >,8@H@DZN "&H@D@&, 42JR,>4, BD@$:,<Z ^H@6 @H&,HFH&,>>@FH4 *@:0>@

@N&"HZ&"H\ 4 &@BD@F @ *4B:@<"H4R,F8@6 2"V4H,8. ?*>"8@ & *">>@< F:JR", @H>@T,>4b @*>@(@

(@FJ*"DFH&" F *DJ(4< 4<,`H HJ @F@$,>>@FH\, RH@ & 4N @F>@&, :,04H JV,D$, BD4R4>,>>Z6

(D"0*">"< @*>@(@ (@FJ*"DFH&" >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&". 3 & P,:bN JFHD">,>4b

&@2>48"`V,6 BD4 ^H@< 8@::4244 <,0*J :4R>@6 `D4F*48P4,6 4 `D4F*48P4,6 H,DD4H@D4":\>@6

BD4@D4H,H @H*",HFb H@<J, RH@$Z &H@D@, (@FJ*"DFH&@ &@2<,FH4:@ JV,D$ ( & F4:J BD4>P4B"
4FR,DB">4b &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ), BD,0*, R,< B,D&@, (@FJ*"DFH&@ 2"b&4H

<,0*J>"D@*>J` BD,H,>24`, &ZFHJB4& & 2"V4HJ F&@,(@ (D"0*">4>".

11. % BD4>P4B, (@FJ*"DFH&@ &F,(*" 4<,,H &@2<@0>@FH\ &Z$@D" FD,*FH&, B@2&@:b`V4N ,<J

2"V4H4H\ F&@4N (D"0*">, J&"0"b BD4 ^H@< F&@4 <,0*J>"D@*>Z, @$b2"H,:\FH&" 4 4<B,D"H4&>Z,

>@D<Z <,0*J>"D@*>@(@ BD"&". ?>@ >, <@0,H, @*>"8@, 4FB@:\2@&"H\ J(D@2J F4:@6 4:4 BD4<,>bH\

F4:J & P,:bN @$,FB,R,>4b *4B:@<"H4R,F8@6 2"V4HZ.

12. G,< >, <,>,,, 8"8 ^H@ @H<,H4:" D"$@R"b (DJBB" 7@<4FF44, *4B:@<"H4R,F8"b 2"V4H"

stricto sensu R,H8@ @H:4R",HFb @H LJ>8P46 *4B:@<"H4R,F8@(@ BD,*FH"&4H,:\FH&" 4 8@>FJ:\F84N

LJ>8P46, @FJV,FH&:b,<ZN BD,*FH"&:b,<Z< (@FJ*"DFH&@< & P,:bN @8"2">4b B@<@V4 F&@4<

(D"0*">"< 4:4 2"V4HZ 4N 4>H,D,F@& & BD4>4<"`V,6 FHD">,9, @F@$,>>@ & H,N F:JR"bN, 8@(*"

H"84, *,6FH&4b F@FH@bH & H@<, RH@$Z *@$4H\Fb @BD,*,:,>>ZN JFHJB@8 & @H>@T,>44 B@:JR,>4b

8@>HD"8H@& 4:4 *@FHJB" 8 DZ>8"<, ("D">H4D@&"H\ F&@4< (D"0*">"< BD"&@ >" 2"V4HJ 4:4 @$:,(R4H\

4< @FJV,FH&:,>4, @BD,*,:,>>ZN BD@P,*JD. % *">>@6 F4HJ"P44 <Z 4<,,< *,:@ >, F BD,H,>24,6,
BD,*Xb&:b,<@6 *DJ(@<J (@FJ*"DFH&J & F&b24 F >"DJT,>4,< <,0*J>"D@*>@(@ BD"&".

13. M@Hb BD4 F"<@< @FJV,FH&:,>44 *4B:@<"H4R,F8@6 2"V4HZ (@FJ*"DFH&@ &F,(*" 4<,,H

&@2<@0>@FH\ &Z$@D" FD,*FH&, F:,*J,H 2"*"H\Fb &@BD@F@< @ H@<, >" 8"8@< BD"&, @>@ @F>@&Z&",H

F&@4 *,6FH&4b - F&@,< F@$FH&,>>@< BD"&, 4:4 BD"&, 4>*4&4*". ?H&,H >" ^H@H &@BD@F

BD,*@BD,*,:b,H `D4*4R,F8J` BD4D@*J *4B:@<"H4R,F8@6 2"V4HZ ( F<. (:"&J I). 1"H,< F:,*J,H

( (:"&" II) D"FF<@HD,H\ N"D"8H,D >@D<, *,6FH&J`V4N & @H>@T,>44 *4B:@<"H4R,F8@6 2"V4HZ:
FH"HJF 4>@FHD">P,& F@(:"F>@ <,0*J>"D@*>@<J BD"&J ( B,D&4R>Z, >@D<Z) 4 <,N">42<Z ,(@ 2"V4HZ &

<,0(@FJ*"DFH&,>>ZN @H>@T,>4bN ( &H@D4R>Z, >@D<Z).

I. _C3)3Q+E7!a AC3C?)! )3A9?;!G3Q+E7?5 1!U3GY

14. 32:@04< F>"R":" HD"*4P4@>>J` 8@>P,BP4` *4B:@<"H4R,F8@6 2"V4HZ 4 8D4H4R,F84,

2"<,R">4b & ,, "*D,F, BD,0*, R,< 2"*"H\Fb &@BD@F@< @ H@<, >, B@2&@:b`H :4 @>4 D"2D"$@H"H\

7 (... BD@*@:0,>4,)
FJV,FH&J`VJ` <,0*J >4<4". Edwin Borchard, "The diplomatic protection of citizens
abroad" (New York, The Banks Law Publishing Co, 1915), p. 26.

8 Philip C. Jessup, "A modern law of nations - an introduction" (New York,
Macmillan, 1948), p. 97. Herbert W. Briggs, "La protection des individus en droit
international: la nationalité des réclamations", Annuaire de l’Institut de Droit
international , 1965, session de Varsovie, vol. 51(1), p.9.

9 % FH"H\, 3 7@>&,>P44 @ *4B:@<"H4R,F84N F>@T,>4bN @H 18 "BD,:b 1961 (@*" B,D,R4F:,>Z

" LJ>8P44 *4B:@<"H4R,F8@(@ BD,*FH"&4H,:\FH&"". % FH"H\, 5 %,>F8@6 8@>&,>P44 @ 8@>FJ:\F84N

F>@T,>4bN @H 24 "BD,:b 1963 (@*" @BD,*,:,>Z " 8@>FJ:\F84, LJ>8P44".
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>@&Z, BD,*:@0,>4b, @$JF:@&:,>>Z, D"2&4H4,< BD"& R,:@&,8" 4 JF4:,>4,< 4N D@:4 &

<,0*J>"D@*>@< B:">,, B@FH@b>>@ B@<>b BD4 ^H@< @ >@D<"N &>JHD,>>,(@ BD"&".

A. GD"*4P4@>>"b 8@>P,BP4b

15. ]H" 8@>P,BP4b $Z:" R,H8@ 42:@0,>" A@FH@b>>@6 B":"H@6 <,0*J>"D@*>@(@ BD"&@FJ*4b & N@*,

D"FF<@HD,>4b *,:" @ 8@>P,FF4bN ;"&D@<<"H4F":

" %ZFHJB"b & 2"V4HJ @*>@(@ 42 F&@4N (D"0*">, @FJV,FH&:bb & ,(@ 4>H,D,F"N

*4B:@<"H4R,F84, T"(4 4:4 <,0*J>"D@*>Z, FJ*,$>Z, *,6FH&4b, ^H@ (@FJ*"DFH&@, B@ FJH4

*,:", @HFH"4&",H F&@, F@$FH&,>>@, BD"&@ - BD4>"*:,0"V,, ,<J BD"&@ @$,FB,R4&"H\ J&"0,>4,

>@D< <,0*J>"D@*>@(@ BD"&" B@ @H>@T,>4` 8 ,(@ (D"0*">"<. G"84< @$D"2@<, F ^H@6 H@R84

2D,>4b >,H F@<>,>46 & H@<, RH@ & @F>@&, ^H@(@ 4F8" :,04H :4R>Z6 4>H,D,F, RH@, &BD@R,<,
4<,,H <,FH@ & $@:\T4>FH&, F4HJ"P46, F&b2">>ZN F &@2>48>@&,>4,< FB@D" <,0*J

(@FJ*"DFH&"<4. E H@(@ <@<,>H", 8"8 (@FJ*"DFH&@ &ZFHJB",H & 2"V4HJ @*>@(@ 42 F&@4N

(D"0*"> & <,0*J>"D@*>@< FJ*,$>@< @D(">,, ^H@H @D("> D"FF<"HD4&",H & 8"R,FH&, FH@D@>Z &

BD@P,FF, :4T\ (@FJ*"DFH&@" 10.

16. C"2J<,,HFb, B,D&@>"R":\>@ 4<,,H <,FH@ 8@>L:48H <,0*J BD4>4<"`V4< (@FJ*"DFH&@< 4

4>@FHD">>Z< (D"0*">4>@<, 8@H@D@<J $Z:@ @H8"2">@ & BD42>">44 ,(@ BD"& 4, & 8@>,R>@< 4H@(,, &

BD"&@FJ*44, 8@(*" @> B@HD,$@&": &@2<,V,>4b <"H,D4":\>@(@ 4/ 4:4 <@D":\>@(@ JV,D$". %

F4HJ"P44, 8@(*" ^H@H 4>*4&4* :4T,> &@2<@0>@FH4 4>H,D>"P4@>":424D@&"H\ ^H@H 8@>L:48H 4

&Z&,FH4 ,(@ 42 FL,DZ *,6FH&4b &>JHD,>>,(@ BD"&", (@FJ*"DFH&@, (D"0*">4>@< 8@H@D@(@ @>

b&:b,HFb, <@0,H B@**,D0"H\ ,(@ BD,H,>24`, BD4*"& ,6, D"&>@ 8"8 4 FB@DJ, N"D"8H,D B@*:4>>@6

" >@&"P44". % F"<@< *,:,, B@F8@:\8J :4T\ (@FJ*"DFH&@ <@0,H BD4&:,R\ 8 @H&,HFH&,>>@FH4 *DJ(@,

(@FJ*"DFH&@ ( 4>*4&4* >, 4<,,H FH"HJF" FJ$X,8H" <,0*J>"D@*>@(@ BD"&"), B@*H&,D0*,>4, BD,H,>244

B@2&@:b,H 4FHPJ F JR,H@< BD"&@&@6 F&b24, @F>@&">>@6 >" (D"0*">FH&,, B@HD,$@&"H\ J&"0,>4b

BD"&", 8@H@D@, ,<J BD4>"*:,04H.

17. E:,*@&"H,:\>@, & HD"*4P4@>>@6 8@>P,BP44, @F>@&">>@6 >" *J":4FH4R,F8@< B@*N@*, 8

&2"4<@F&b24 <,0*J>"D@*>@(@ BD"&" 4 &>JHD,>>,(@ BD"&", >" B,D&Z6 B:"> &Z*&4(",HFb (@FJ*"DFH&@

(D"0*">FH&" 4>@FHD">P", " BD,H,>24b 4>*4&4*", b&:b`V"bFb BD4R4>@6 FB@D", JN@*4H >" &H@D@6

B:">. G"84< @$D"2@<, BDb<@6 JV,D$, BD4R4>b,<Z6 (@FJ*"DFH&J 8"8 H"8@&@<J ( >"BD4<,D, ,(@

H,DD4H@D44 4 ,(@ BD,*FH"&4H,:b<), BD@H4&@B@FH"&:b,HFb 8@F&,>>@<J JV,D$J, 8@H@DZ6 BD4R4>b,HFb

,<J R,D,2 ,(@ (D"0*">, >"N@*bV4NFb >" 4>@FHD">>@6 H,DD4H@D44, 4 8@H@DZ6 2"HD"(4&",H ,(@

:4R>J` `D4F*48P4`. AD@L,FF@D C,6H,D ,V, & 1950 (@*J B@FH"&4: &@BD@F @ H@<, J<,FH>@ :4 4

*":,, BD@&@*4H\ H"8@, D"2:4R4, & ^B@NJ, 8@(*" 4<JV,FH&@, BD4>"*:,0"V,, @H*,:\>Z< (D"0*">"<,
2"R"FHJ` D"FF<"HD4&",HFb 8"8 R"FH\ >"P4@>":\>@(@ $@("HFH&" 4N (@FJ*"DFH&"11. ]H@H &@BD@F

BD4@$D,H",H ,V, $@:\TJ` "8HJ":\>@FH\ F,6R"F, & B,D4@* JF8@D,>>@6 BD4&"H42"P44 FD,*FH&

BD@42&@*FH&" 4 " (:@$":42"P44". ?*>"8@ @H&,H >" >,(@ *"H\ >, H"8 BD@FH@, 8"8 ^H@ 8"0,HFb,
B@F8@:\8J @> F&b2"> F@ F:@0>@6 BD@$:,<@6 JFH">@&:,>4b >"P4@>":\>@6 BD4>"*:,0>@FH4 4<JV,FH&",
8@H@DJ` <Z D"FF<@HD4< B@2*>,, & 8@>H,8FH, &@BD@F" @ 2"V4H, `D4*4R,F84N :4P 4 4N "8P4@>,D@&.

10 C.P.J.I . Arrêt du 30 août 1924, supra , note 2, p. 12.

11 P. Reuter, "Quelques remarques sur la situation juridique des particuliers
en droit international public"; F<. La technique et les principes du droit public .
Etudes en l’honneur de Georges Scelle (Paris, Librairie générale de droit et de
jurisprudence, 1950), p. 540-541.
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18. EL@D<J:4D@&"& BD4>P4B 4FR,DB">4b &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ12, 7@<4FF4b

<,0*J>"D@*>@(@ BD"&" $Z:" &Z>J0*,>" JR,FH\ & F&@,< BD@,8H, FH"H,6 @ <,0*J>"D@*>@6

@H&,HFH&,>>@FH4 >"JR>Z6 FB@D, &@2>48T46 <,0*J H,<4, 8H@ FR4H",H ^H@H BD4>P4B BD@FH@6

BD@P,FFJ":\>@6 >@D<@6, 4 H,<4, 8H@, >"BD@H4&, FR4H",H ,(@ <"H,D4":\>@6 >@D<@6. E@(:"F>@

^H@<J &H@D@<J B@*N@*J, 8@H@DZ6 $Z: BD4>bH 7@<4FF4,6, @H&,HFH&,>>@FH\ BD4>4<"`V,(@

(@FJ*"DFH&" &@2>48",H :4T\ B@F:, H@(@, 8"8 R"FH>Z, :4P" 4FR,DB":4 &>JHD,>>4, FD,*FH&" BD"&@&@6

2"V4HZ. ),:@ & H@<, RH@ ^H4 :4P", b&:b`V4,Fb " BDb<Z<4 $:"(@BD4@$D,H"H,:b<4 B@
@$b2"H,:\FH&J D,2J:\H"H"", 8"F"`V,<JFb F@@H&,HFH&J`V,(@ @$D"V,>4b F >4<4 F@(:"F>@

<,0*J>"D@*>@<J BD"&J, F>"R":" @HFH"4&"`H F&@, BD"&@ & >"P4@>":\>ZN FJ*,$>ZN @D(">"N. ?*>"8@

& 8@<<,>H"D4bN 7@<4FF44 >, D"2XbF>b,HFb, 8"8 ^H@ BD"&@ B@F:, 4FR,DB">4b &>JHD,>>4N FD,*FH&

HD">FL@D<4DJ,HFb & BD"&@ (@FJ*"DFH&" (D"0*">FH&" 4>@FHD">P" 4 8"8 ^H@ &B4FZ&",HFb & :@(48J

8@>P,BP44 *4B:@<"H4R,F8@6 2"V4HZ.

19. E@(:"F>@ HD"*4P4@>>@6 8@>P,BP44, B@*H&,D0*,>4, BD,H,>244 &N@*4H & 8DJ( *4F8D,P4@>>ZN

B@:>@<@R46 (@FJ*"DFH&" (D"0*">FH&" 4>@FHD">P", 8@H@D@, &BD"&, B@*H&,D*4H\ BD,H,>24` 4:4

@H8"2"H\ & ^H@<, " >, 4FBZHZ&"b BD4 ^H@< >48"8@6 >,@$N@*4<@FH4 BD4&@*4H\ 8"84,- :4$@
@BD"&*">4b 4 >, &Z*&4("b, >"BD4<,D, & 8"R,FH&, "D(J<,>H@& >,@$@F>@&">>@FH\ 2"BD@F" 4:4

B@HD,$>@FH4, @$JF:@&:,>>Z, 4>H,D,F"<4 F&@,6 &>,T>,6 B@:4H484" 13.

20. +F:4 (@FJ*"DFH&@ (D"0*">FH&" 4>@FHD">P" BD4<,H D,T,>4, BD,*Xb&4H\ 4F8, @>@ <@0,H

4FB@:\2@&"H\ :`$@, 42 FD,*FH& JD,(J:4D@&">4b FJ*,$>@(@ FB@D", &@2>48T,(@ <,0*J >4< 4

(@FJ*"DFH&@<, BD4>4<"`V4< 4>@FHD">P", &8:`R"b B@:`$@&>@, JD,(J:4D@&">4,, & D"<8"N 8@H@D@(@

@>@ F@(:"T",HFb >" H@, RH@$Z (@FJ*"DFH&@, BD4>4<"`V,, 4>@FHD">P", &ZB:"H4:@ & 8"R,FH&,

&@2<,V,>4b H&,D*@ JFH">@&:,>>J` FJ<<J. ;@0>@ *"0, F8"2"H\, RH@ F H@R84 2D,>4b

<,0*J>"D@*>@(@ BD"&" F@&F,< >, &"0>@ 2>"H\, 8"8J` 8@<B,>F"P4` & 8@>,R>@< 4H@(, B@:JR4: F"<

4>*4&4*.

21. A@ FJH4 *,:", HD"*4P4@>>"b 8@>P,BP4b & 2>"R4H,:\>@6 <,D, @F>@&">" >" `D4*4R,F8@6

L48P44. +F:4 (@FJ*"DFH&@ (D"0*">FH&" 4>@FHD">P" BD,*B@:"(",H B@HD,$@&"H\ >" <,0*J>"D@*>@<

JD@&>, J&"0,>4b " F&@,(@ BD"&"" ( >" @F>@&">44 @$V,42&,FH>@(@ " <4>4<":\>@(@ FH">*"DH""

12 EH"H\b 22 ( 4FR,DB">4, &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ) (:"&Z III " ="DJT,>4,

<,0*J>"D@*>@(@ @$b2"H,:\FH&"" ( BD@,8H FH"H,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&) (:"F4H:

" +F:4 B@&,*,>4, (@FJ*"DFH&" F@2*":@ F4HJ"P4`, >, F@@H&,HFH&J`VJ` D,2J:\H"HJ,
BD,*JF<@HD,>>@<J <,0*J>"D@*>Z< @$b2"H,:\FH&@< @ F@@H&,HFH&J`V,< @$D"V,>44 F

4>@FHD">>Z<4 L424R,F84<4 4:4 `D4*4R,F84<4 :4P"<4, >@ 42 J8"2">>@(@ @$b2"H,:\FH&"

F:,*J,H, RH@ *">>Z6 4:4 ^8&4&":,>H>Z6 D,2J:\H"H <@0,H H,< >, <,>,, $ZH\ @$,FB,R,>

B@F:,*J`V4< B@&,*,>4,< (@FJ*"DFH&", >"DJT,>4, ^H@(@ @$b2"H,:\FH&" >":4P@ :4T\ & H@<

F:JR",, ,F:4 *">>Z, L424R,F84, 4:4 `D4*4R,F84, :4P" $,2JFB,T>@ 4FR,DB":4 *@FHJB>Z, 4<

^LL,8H4&>Z, &>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ & P,:bN *@FH40,>4b BD,*JF<@HD,>>@(@

^H4< @$b2"H,:\FH&@< F@@H&,HFH&J`V,(@ @$D"V,>4b 4:4, ,F:4 ^H@ $Z:@ >,*@FH404<@,
^8&4&":,>H>@(@ @$D"V,>4b". ( E<. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH

B,D&"b F,FF4b, )@B@:>,>4, 10 (A/51/10), (:"&" III.D).

7@<<,>H"D46 8 ^H@6 FH"H\, F<. +0,(@*>48, 1977 (@*, H@< II ( R"FH\ &H@D"b); FHD. 35-
59, *@8J<,>H A/32/10.

13 G. Berlia "Contribution à l’étude de la nature de la protection
diplomatique", Annuaire françias de droit international , 1957, p. 63-64.
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@$D"V,>4b, BD42>"&",<@(@ <,0*J>"D@*>Z< BD"&@< BD4<,>4H,:\>@ 8 4>@FHD">P"<), >,D,*8@

BD@4FN@*4H BDb<@, 8@B4D@&">4, BD"&", BD42>">>@(@ 2" F@@H&,HFH&J`V4< :4P@< &@ &>JHD,>>,<

BD"&,, 8"8 @$ ^H@< >"B@<>4: ;,0*J>"D@*>Z6 EJ* BD4 D"FF<@HD,>4, *,:" @ 8@<B">44 " #"DF,:@>"
HD^8T>" 14:

" % *">>@6 F4HJ"P44 4F8:`R4H,:\>@ &"0>@, H"84< @$D"2@<, &ZbF>4H\, b&4:4F\ :4

J$ZH84, 8@H@DZ,, 8"8 JH&,D0*",HFb, B@>,F:4 $,:\(46F84, "8P4@>,DZ 8@<B">44 " #"DF,:@>"
HD^8T>", F:,*FH&4,< >"DJT,>4b @$b2"H,:\FH&, $:"(@BD4@$D,H"H,:b<4 8@H@DZN @>4 $Z:4.
3>Z<4 F:@&"<4, $Z:@ :4 >"DJT,>@ BD"&@ #,:\(44 & D,2J:\H"H, H@(@, RH@ $Z:4, 8"8

JH&,D0*",HFb, JV,<:,>Z BD"&", BD4>"*:,0"V4, $,:\(46F84< (D"0*">"< - "8P4@>,D"<

8@<B">44, >, b&:b`V,6Fb $,:\(46F8@6?".

22. E *DJ(@6 FH@D@>Z, 4<,>>@ JV,D$, BD4R4>,>>Z6 4>@FHD">>@<J (D"0*">4>J, BD4>4<",HFb &

D"FR,H BD4 @BD,*,:,>44 @H&,HFH&,>>@FH4 BD4>4<"`V,(@ (@FJ*"DFH&" 4 @P,>8, &@2<,V,>4b,
BD4R4H"`V,(@Fb (@FJ*"DFH&J (D"0*">FH&" 4>@FHD">P". A@FH@b>>"b B":"H" <,0*J>"D@*>@(@

BD"&@FJ*4b F:,*J`V4< @$D"2@< @BD,*,:4:" ^HJ &2"4<@F&b2\:

" M"D"8H,D &@2<,V,>4b, BD4R4H"`V,(@Fb (@FJ*"DFH&J, >, 42<,>b,HFb 42- 2" H@(@, RH@

@>@ BD4>4<",H L@D<J 8@<B,>F"P44 & FJ<<,, F@D"2<,D>@6 JV,D$J, B@>,F,>>@<J R"FH>Z<

:4P@<. G"84< @$D"2@<, JV,D$, B@>,F,>>Z6 R"FH>Z< :4P@<, >48@(*" >, $J*,H 4*,>H4R,> B@

F&@,6 FJH4 JV,D$J, 8@H@DZ6 B@>,F,H (@FJ*"DFH&@: @> <@0,H B@F:J04H\ :4T\ <,D8@6,
BD4(@*>@6 *:b @P,>84 &@2<,V,>4b, BD4R4H"`V,(@Fb (@FJ*"DFH&J" 15.

23. K48P4b 8"8 D"2 4 @$>"DJ04&",HFb & H@H <@<,>H, 8@(*" A":"H" @8"2Z&",HFb &Z>J0*,>"

@$Xb&4H\ & BD@&@2(:"T",<@< BD4>P4B, @$ @HFJHFH&44 8"8@6 $Z H@ >4 $Z:@ F&b24 <,0*J ^H4<4

*&J<b &4*"<4 JV,D$", >@ BD4 ^H@< BD42>",H, RH@ @*4> ( JV,D$, B@>,F,>>Z6 R"FH>Z< :4P@<)
$J*,H F:J04H\ <,D8@6 *:b @P,>84 &H@D@(@ ( 8@H@DZ6 @FH",HFb JF:@&>Z<), " F:,*@&"H,:\>@, 4

@P,>84 &@2<,V,>4b, BD4R4H"`V,(@Fb (@FJ*"DFH&J (D"0*">FH&" 4>@FHD">P". " ]H" 2>"<,>4H"b
L@D<J:4D@&8" D,T,>4b, &Z>,F,>>@(@ B@ *,:J @ L"$D48, & M@0J&,, BD,*FH"&:b,H F@$@6 >,RH@

$@:\T,,, R,< :@&846 HD`8 H":">H:4&@(@ L@8JF>48"", - &@F8:4P",H BD@L,FF@D 9. )J$J"16.

14 Barcelona Traction, Light and Power Company Limited, Arrêt du 5 février
1970, C.I.J. Recueil 1970, p. 32-33.

7@>&,>P4b @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" JV,D$, BD4R4>,>>Z6 8@F<4R,F84<4

@$X,8H"<4, @H 29 <"DH" 1972 (@*" BD,*JF<"HD4&",H ( FH"H\b XII) @$,FB,R,>4, &@2<,V,>4b JV,D$",
" &@FFH">"&:4&"`V,(@ L424R,F8@<J 4:4 `D4*4R,F8@< :4PJ ... B@:@0,>4,, 8@H@D@, FJV,FH&@&":@

$Z, ,F:4 $Z JV,D$ >, $Z: BD4R4>,>".

E<. ;. Dupuy La reposnsabilité internationale des Etats pour les dommages
d’origine technologique et industrielle (Paris, Pedone, 1976), p. 51 et 55.

15 Manufacture de Chorzow , CPJI, série A, no. 17, Arrêt du 13 septembre 1928,
p. 28.

16 L. Dubouis, "La distinction entre le droit de l’Etat réclamant et le droit
du ressortissant dans la protection diplomatiqu e - à propos de l’arrêt rendu par la
Cour de Cassation de 14 juin 1997", Revue critique de droit international public ,
1978, p. 624.
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24. 7"8, 8 H@<J 0,, <@0>@ @$XbF>4H\ & D"<8"N HD"*4P4@>>@6 8@>P,BP44 HD,$@&">4, @

>,BD,DZ&>@FH4 (D"0*">FH&" R"FH>@(@ :4P" & B,D4@* F <@<,>H" BD4R4>,>4b JV,D$" *@ <@<,>H"

BD,*Xb&:,>4b 4F8" 4:4 *"0, <@<,>H" &Z>,F,>4b @8@>R"H,:\>@(@ D,T,>4b? 7"8 B@*R,D8>J: S"D:\

*, %4FT,D: " +F:4 *,6FH&4,, BD,*BD4>bH@, B@ @H>@T,>4` 8 (D"0*">4>J (@FJ*"DFH&", BD,*FH"&:b:@

F@$@6 B@ F&@,6 FJH4 >">,F,>4, @F8@D$:,>4b ^H@<J (@FJ*"DFH&J, H@ BD"&@ >" &<,T"H,:\FH&@,
BD4>"*:,0"V,, F H@(@ <@<,>H" ^H@<J (@FJ*"DFH&J, >, <@0,H $ZH\ JHD"R,>@ 42- 2" B@F:,*J`V,(@
42<,>,>4b (D"0*">FH&" B@FHD"*"&T,(@ :4P"" 17.

25. A@ ^H@6 0, :@(48, B@&,*,>4, R"FH>@(@ :4P" BD4>4<",HFb & D"FR,H BD4 JFH">@&:,>44

@H&,HFH&,>>@FH4 BD4>4<"`V,(@ (@FJ*"DFH&"; >" &4>J 0,DH&Z ( D,":\>J`) <@0>@, H"84< @$D"2@<,
FFZ:"H\Fb :4$@ F P,:\` F<b(R4H\ @H&,HFH&,>>@FH\, :4$@ *@$4H\Fb @F&@$@0*,>4b @H >,, ( H"8
>"2Z&",<@, BD"&4:@ " R4FHZN DJ8").

26. /. E,::\ *"0, 8&":4L4P4DJ,H *4B:@<"H4R,F8J` 2"V4HJ 8"8 " L48H4&>J` >@&"P4` ...
>,F@FH@bH,:\>J` 4 4::`2@D>J`" 4 *@$"&:b,H: " ;Z FH":84&",<Fb >, H@:\8@ F H,<, RH@ L48H4&>"b

BD"&@FJ$X,8H>@FH\ (@FJ*"DFH&" B@(:@V",H D,":\>J` BD"&@FJ$X,8H>@FH\ 4>*4&4*"; $:"(@*"Db ^H@<J

L@8JFJ 4FN@*>Z6 4 D,":\>Z6 FJ$X,8H BD"&" B@:>@FH\` &ZH,F>b,HFb, " 42>"R":\>@ FJV,FH&@&"&T,,

BD"&@@H>@T,>4, 2"<,>b,HFb @H>@T,>4,< B@:4H4R,F84<" 18.

27. M@Hb 8D4H4R,F84, 2"<,R">4b /. E,::b &ZH,8"`H 42 8@>P,BP44 <,0*J>"D@*>@(@ BD"&",
@H&,D("`V,6 FJ$X,8H4&>@, BD"&@ (@FJ*"DFH&", @F>@&">>@, >" @H>@T,>4bN (D"0*">FH&", 4

BD42>"`V,6 @$X,8H4&>@, BD"&@ >" &<,T"H,:\FH&@ >" @F>@&">44 " <,0(@FJ*"DFH&,>>@6 @$V>@FH4" 19,
@>4 >, FH">@&bHFb @H ^H@(@ <,>,, J<,FH>Z<4, B@F8@:\8J D"F8DZ&"`H &F, N4HD@FB:,H,>4b

D"FF<"HD4&",<@6 BD"&@&@6 8@>FHDJ8P44.

28. % :"H4>@"<,D48">F8@6 *@8HD4>,, D"2D"$@H">>@6 >" @F>@&, *@8HD4>Z 7":\&@, $Z:@ BD42>">@

>,*@BJFH4<Z<, RH@$Z 4>*4&4*, " b&:b`V46Fb >@F4H,:,< 4>H,D,F" 4 >"DJT,>>@(@ BD"&"" 20, >,

<@( B@ F&@,6 &@:, @H8"2"H\Fb @H 2"V4HZ F@ FH@D@>Z (@FJ*"DFH&", (D"0*">4>@< 8@H@D@(@ @>

b&:b,HFb. ?H8"2"&T4F\ @H ^H@6 2"V4HZ, @> F@(:"F4:Fb $Z BD42>"H\ BD4>P4B D"&,>FH&" & BD"&"N F

(D"0*">"<4 BD4>4<"`V,(@ (@FJ*"DFH&", *,:" 8@H@DZN <@(JH D"FF<"HD4&"H\Fb :4T\ >"P4@>":\>Z<4

FJ*,$>Z<4 @D(">"<4. ?*>"8@ ^H@H &@BD@F &ZT,: 2" D"<84 H,@D,H4R,F84N D"FFJ0*,>46, B@F8@:\8J

2"8@>@*"H,:4 & >,8@H@DZN FHD">"N 2"8D,B4:4 ^H@ B@:@0,>4, & 8"R,FH&, @*>@(@ 42 JF:@&46

*,6FH&4H,:\>@FH4 *@(@&@D@&, 2"8:`R",<ZN F 4>@FHD">P"<4. % BD"8H4R,F8@6 B:@F8@FH4 JR,>Z6 FB@D

B@ B@&@*J *@8HD4>Z 7":\&@ F&@*4HFb *:b >"F 8 D,T,>4` 8:`R,&@(@ &@BD@F" @ BD4D@*,

D"FF<"HD4&",<@(@ BD"&" ( " F:,*@&"H,:\>@, 4 N"D"8H,D, ,(@ >@F4H,:b) & 8@>H,8FH, @FJV,FH&:,>4b

(@FJ*"DFH&@< *4B:@<"H4R,F8@6 2"V4HZ.

17 Charles de Visscher; op. cit , note 6, p. 331.

18 G. Scelle: "Droit de la paix", Recueil des cours de l"Académie de droit
international , 1933, IV, vol. 46, p. 660-661.

19 ;,0*J>"D@*>Z6 EJ*, D"FF<"HD4&"b *,:@ @ 8@<B">44 " #"DF,:@>" HD^8T>", F<. F>@F8J 6
&ZT,, FHD. 32 @D4(4>":", BD@&@*4H D"2:4R4, <,0*J " @$b2"H,:\FH&"<4 (@FJ*"DFH& B@ @H>@T,>4` 8

<,0*J>"D@*>@<J F@@$V,FH&J & P,:@< 4 @$b2"H,:\FH&"<4, 8@H@DZ, &@2>48"`H B@ @H>@T,>4` 8

*DJ(@<J (@FJ*"DFH&J & D"<8"N @$,FB,R,>4b *4B:@<"H4R,F8@6 2"V4HZ".

20 '"DF4"- !<"*@D, EB,P4":\>Z6 *@8:"*R48 B@ &@BD@FJ @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4,
7@<4FF4b <,0*J>"D@*>@(@ BD"&", Annuaire, 1956 , vol. II, p. 194, doc. A/CN.4/96.
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29. A@F8@:\8J P,:\ F@FH@4H & H@<, RH@$Z F&,FH4 8 <4>4<J<J 2:@JB@HD,$:,>4, F@ FH@D@>Z

<@(JV,FH&,>>ZN (@FJ*"DFH&, 8@H@DZ, 8 H@<J 0, b&:b`HFb @F>@&>Z<4 ^8FB@DH,D"<4 8"B4H":", >,H

>4R,(@ J*4&4H,:\>@(@ & H@<, RH@ ^H" *@8HD4>" 7":\&@ &>@&\ BD@b&4:"F\ - & *DJ(4N L@D<"N 4 &

*DJ(@< 42:@0,>44 - & HD,$@&">4bN D"2&4&"`V4NFb FHD">, &ZFHJB4&T4N & 70- , (@*Z 2"

JFH">@&:,>4, >@&@(@ <,0*J>"D@*>@(@ ^8@>@<4R,F8@(@ B@Db*8". C,R\ T:" @ H@<, RH@$Z FB@D"<4 &

@H>@T,>44 FH"HJF" 4>@FHD">>@6 F@$FH&,>>@FH4 2">4<":4F\ :4T\ >"P4@>":\>Z, FJ*,$>Z, @D(">Z

F@@H&,HFH&J`V,(@ BD4>4<"`V,(@ (@FJ*"DFH&"21.

30. E:,*J,H BD4 ^H@< @H<,H4H\, RH@ <>@(4, (@FJ*"DFH&", &ZFHJB"&T4, & B@**,D08J ^H@6 4*,4 &

<,0*J>"D@*>ZN L@DJ<"N, & H@ 0, &D,<b 2"8:`R":4 F@(:"T,>4b @ B@@VD,>44 4 FH4<J:4D@&">44

4>&,FH4P46, & 8@H@DZN 2" (@FJ*"DFH&@< (D"0*">FH&" 4>@FHD">P" BD42>"&":@F\ BD"&@ BD,*BD4>4<"H\

*,6FH&4b, & R"FH>@FH4 @$D"V"H\Fb & "D$4HD"0, F P,:\` *@$4H\Fb F@$:`*,>4b BD"&, BD42>">>ZN &

*@(@&@D,, & B@:\2J 4>&,FH@D@& 42 R4F:" ,(@ (D"0*">.

31. ?*>"8@ D,R\ 4*,H @ *@(@&@D"N, 8@H@DZ, &B4FZ&"`HFb & @$V4, D"<84 *&JFH@D@>>4N

@H>@T,>46 <,0*J F@@H&,HFH&J`V4<4 (@FJ*"DFH&"<4 4 8@H@DZ, & $@:\T4>FH&, F:JR",&

BD,*JF<"HD4&"`H, 8"8 <Z ^H@ J&4*4< B@2*>,,, &@2<@0>@FH\ @$D"V,>4b F"<4N R"FH>ZN :4P &

<,0*J>"D@*>Z6 "D$4HD"0.

32. 7"8 $Z H@ >4 $Z:@, *4B:@<"H4R,F8@6 2"V4H, $Z: BD4*"> <@V>Z6 ^<@P4@>":\>@-
B@:4H4R,F846 2"Db*, & D,2J:\H"H, R,(@ @>" FH":" F >,*@&,D4,< &@FBD4>4<"H\Fb >,8@H@DZ<4 8"8

N4HD@J<>Z6 <,N">42<, B@2&@:b`V46 @FJV,FH&:bH\ <">4BJ:bP44 F 4<JV,FH&@< 4 "8P4b<4

4>@FHD">>ZN (D"0*">, >" 8@H@DZN $Z: >"&,T,> bD:Z8 " HD@b>F8@(@ 8@>b". ?*>"8@ BD4R4>@6,
B@$J*4&T,6 >"R"H\ J(:J$:,>>Z6 ">":42 &@BD@F" @ F@FH@bH,:\>@FH4 HD"*4P4@>>@6 8@>P,BP44

*4B:@<"H4R,F8@6 2"V4HZ, b&4:@F\ BD42>">4, H@(@, RH@ R"FH>@, :4P@ @$:"*",H >,8@H@D@6

<,0*J>"D@*>@6 BD"&@FJ$X,8H>@FH\` @*>@&D,<,>>@ 8"8 BDb<@6 "*D,F"H <,0*J>"D@*>ZN >@D< 4 8"8

@$:"*"H,:\ BD"&" &Z*&4("H\ F&b2">>Z, F >4<4 BD,H,>244.

B. AD42>">4, BD"& 4>*4&4*" & <,0*J>"D@*>@< B:">,

33. ]H@ BD42>">4, BD@42@T:@ & Db*, FL,D, & 8@H@DZN >"P4@>":\>Z, D"<84 @8"2":4F\

>,"*,8&"H>Z<4, B@F8@:\8J @>4 $@:,, >, F@@H&,HFH&@&":4 B@HD,$>@FHb< R,:@&,R,F8@(@ @$V,FH&"; ^H@

8"F",HFb, & R"FH>@FH4, BD"&, >,@HX,<:,<@ BD4FJV4N 8"0*@<J R,:@&,8J &>, 2"&4F4<@FH4 @H ,(@

(D"0*">FH&", BD"& 4>@FHD">>ZN 4>&,FH@D@& 4:4 JD,(J:4D@&">4, >,8@H@DZN <,0*J>"D@*>ZN FB@D@&.

AD"&" @H*,:\>@6 :4R>@FH4

21 R.B. Lillich: "The diplomatic protection of national abroad: an elementary
principle of international law under attack", American journal of international
law , 1975, vol. 69, p. 359-365. !&H@D FFZ:",HFb, & R"FH>@FH4, >" BD4>bHJ` 12 *,8"$Db
1974 (@*" ',>,D":\>@6 !FF"<$:,,6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 ( D,2@:`P4b 3281 (XXIX)
M"DH4` ^8@>@<4R,F84N BD"& 4 @$b2">>@FH,6 (@FJ*"DFH&, & 8@H@D@6 BD,*JF<"HD4&",HFb, RH@

" & :`$@< F:JR",, 8@(*" &@BD@F @ 8@<B,>F"P44 &Z2Z&",H FB@D, @> *@:0,> JD,(J:4D@&"H\Fb

F@(:"F>@ &>JHD,>>,<J BD"&J >"P4@>":424DJ`V,(@ (@FJ*"DFH&" 4 ,(@ FJ*"<4, ,F:4 H@:\8@ &F,

2"4>H,D,F@&">>Z, (@FJ*"DFH&" *@$D@&@:\>@ 4 B@ &2"4<>@<J F@(:"F4` >, *@FH4(>JH

*@(@&@D,>>@FH4 & @H>@T,>44 B@4F8" *DJ(4N <4D>ZN FD,*FH& JD,(J:4D@&">4b >" @F>@&,

FJ&,D,>>@(@ D"&,>FH&" (@FJ*"DFH& 4 & F@@H&,HFH&44 F BD4>P4B@< F&@$@*>@(@ &Z$@D" FD,*FH&".
( EH"H\b 2, BJ>8H 2c)

/...
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34. A@F:, BD4>bH4b IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 %F,@$V,6 *,8:"D"P44 BD"&

R,:@&,8" >"R":Fb "8H4&>Z6 BD@P,FF BD42>">4b BD"& @H*,:\>@6 :4R>@FH4, & D"<8"N 8@H@D@(@ $Z:

BD4>bH P,:Z6 Db* 8DJB>ZN, &F,@$X,<:`V4N <,0*J>"D@*>ZN 8@>&,>P4622. % D,2J:\H"H, ^H@(@

&@2>48 Db* BD"&@&ZN B@F:,*FH&46, 8@H@DZ, >48"8 >, &B4FZ&"`HFb & D"<84, @F>@&">>Z, >"

HD"*4P4@>>@6 8@>P,BP44 *4B:@<"H4R,F8@6 2"V4HZ.

35. '@FJ*"DFH&@ >, <@0,H $@:,, >"FH"4&"H\ >" H@<, RH@$Z 4>*4&4* @FH"&":Fb FJ$X,8H@<

4F8:`R4H,:\>@ ,(@ &>JHD,>>,6 `D4F*48P44, B@F8@:\8J $:"(@*"Db <,0*J>"D@*>@<J B@Db*8J 4>*4&4*

BD4@$D,H",H >,B@FD,*FH&,>>@ &ZH,8"`V4, 42 ^H@(@ BD"&", " >" &F, (@FJ*"DFH&" &@2:"(",HFb

@$b2">>@FH\ @$,FB,R4&"H\ 4N J&"0,>4,. % @BD,*,:,>>ZN JF:@&4bN 4>*4&4* <@0,H *"0, @$D"V"H\Fb

& <,0*J>"D@*>Z, @D(">Z 4:4 8@<4H,HZ, F@2*">>Z, & F@@H&,HFH&44 F <,0*J>"D@*>Z<4 8@>&,>P4b<4

@ BD"&"N R,:@&,8", 4 @HFH"4&"H\ H"< F&@4 BD"&" ( BD"&@ >" B@*"RJ B,H4P46). % *">>@6 F4HJ"P44

*J":4FH4R,F846 B@*N@*, 8@H@DZ< DJ8@&@*FH&@&":4F\ 4>4P4"H@DZ 4*,4 *4B:@<"H4R,F8@6 2"V4HZ,
FH">@&4HFb, H"84< @$D"2@<, >,J<,FH>Z<, B@F8@:\8J <Z, F8@D,,, 4<,,< *,:@ F L"8H@D@<

>,BD,DZ&>@FH4 & @H>@T,>4bN, F&b2Z&"`V4N <,0(@FJ*"DFH&,>>Z, <,N">42<Z 4 &>JHD,>>,,

2"8@>@*"H,:\FH&@ & @$:"FH4 BD"& R,:@&,8".

36. 7D@<, H@(@, (@FJ*"DFH&@, 8@(*" @>@ &ZFHJB",H & 2"V4HJ R"FH>@(@ :4P", >, @$b2"H,:\>@

DJ8@&@*FH&J,HFb FJ$X,8H4&>Z< 4>H,D,F@<, @F>@&">>Z< >" @H>@T,>4bN (D"0*">FH&"; BD,*B@:"(",HFb,
RH@ @>@ BD,*BD4>4<",H *,6FH&4b & P,:bN 2"V4HZ >@D< @$X,8H4&>@(@ <,0*J>"D@*>@(@ BD"&". %

F&@,< obiter dictum B@ *,:J @ 8@<B">44 " #"DF,:@>" HD^8T>" ;,0*J>"D@*>Z6 EJ* 2"b&4:, RH@

" >@D<Z, 8"F"`V4,Fb @F>@&@B@:"("`V4N BD"& R,:@&,8"", BD,*FH"&:b`H F@$@6 " @$b2"H,:\FH&" erga
omnes", & F4:J 8@H@DZN &F, (@FJ*"DFH&" 2"4>H,D,F@&">Z BD,*BD4>4<"H\ *,6FH&4b23.

37. 7"8 $Z:@ @H<,R,>@ & @H>@T,>44 8@>&,>P4@>>ZN >@D<, 8"F"`V4NFb BD"& R,:@&,8", 4

BD,*@FH"&:,>>@6 (@FJ*"DFH&"< &@2<@0>@FH4 HD,$@&"H\ 4N B@:>@(@ F@$:`*,>4b:
" % H,@D,H4R,F8@< B:">, &ZF@8@6 @P,>84 2"F:J04&",H H@ >@&T,FH&@, 8@H@D@, BD,*FH"&:b,H F@$@6

^H" BD@P,*JD" B@ FD"&>,>4` F HD"*4P4@>>@6 *4B:@<"H4R,F8@6 BD@P,*JD@6". % F"<@< *,:,, &

*">>@< F:JR", D,R\ 4*,H @ 2"4>H,D,F@&">>@FH4 F@@$V,FH&" & 2"V4H, " @$V4N P,>>@FH,6,
@F&bV,>>ZN F4FH,<@6" 24. 3>*4&4* JR"FH&J,H & BD@42&@*FH&, B@ *,:J, &@2$J0*",<@< &

22 % R"FH>@FH4, ;,0*J>"D@*>Z6 B"8H @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N 4

;,0*J>"D@*>Z6 B"8H @$ ^8@>@<4R,F84N, F@P4":\>ZN 4 8J:\HJD>ZN BD"&"N @H 16 *,8"$Db

1966 (@*" ( F<. D,2@:`P4` 2200 A (XXI) ',>,D":\>@6 !FF"<$:,4, BD4:@0,>4,).

23 C.I.J. Recueil, 1970 , Arrêt du 5 février 1970, supra , note 14, p. 32,
par. 33 et 34.

24 F. Sudre, Droit international et européen des droits de l’Homme (Paris,
Presses universitaires de France, 1995), p. 74.

EH"H\b 24 +&D@B,6F8@6 8@>&,>P44 @ 2"V4H, BD"& R,:@&,8" D"2D,T",H :`$@<J

(@FJ*"DFH&J- JR"FH>48J B,D,*"H\ & 7@<4FF4` &@BD@F @ :`$@< BD,*B@:"(",<@< >"DJT,>44 B@:@0,>46

7@>&,>P44 *DJ(4< (@FJ*"DFH&@<- JR"FH>48@<. A@ <>,>4` 7@<4FF44, (@FJ*"DFH&@, *,6FH&J`V,,

F@(:"F>@ FH"H\, 24, *@:0>@ D"FF<"HD4&"H\Fb >, 8"8 FHD,<bV,,Fb @HFH@bH\ F&@4 F@$FH&,>>Z, BD"&",
", F8@D,,, 8"8 B,D,*"`V,, >" D"FF<@HD,>4, 7@<4FF44 &@BD@F, 2"HD"(4&"`V46 BJ$:4R>Z6 B@Db*@8

& +&D@B," ( D,T,>4, @H 11 b>&"Db 1961 (@*", !&FHD4b BD@H4& 3H":44, P4H4DJ,HFb B@ F. Sudre,
op cit., p. 281).
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+&D@B,6F8@< FJ*, B@ BD"&"< R,:@&,8", 4 @H>Z>, *"0, 4<,,H &@2<@0>@FH\ >,B@FD,*FH&,>>@

@$D"V"H\Fb & ^H@H FJ* ( BD@H@8@: 9 @H 9 >@b$Db 1990 (@*") 25.

AD"&" 4>@FHD">>ZN 4>&,FH@D@&

38. ="R4>"b F 60- N (@*@& D"FH,H R4F:@ *&JFH@D@>>4N F@(:"T,>46, 8"F"`V4NFb B@@VD,>4b 4

2"V4HZ 4>&,FH4P46. % >"FH@bV,, &D,<b >"FR4HZ&",HFb @8@:@ 300 H"84N F@(:"T,>46, 8@H@DZ,

$Z:4 2"8:`R,>Z <,0*J FHD">"<4 - ^8FB@DH,D"<4 8"B4H":" 4 FHD">"<4 - 4<B@DH,D"<4 8"B4H":" 4

8@H@DZ, @F>@&">Z >" H4B@&ZN D"2D"$@H8"N, B@*(@H@&:,>>ZN & $@:\T4>FH&, F&@,< FHD">"<4-
^8FB@DH,D"<4 ( (:"&>Z< @$D"2@< E@,*4>,>>Z<4 SH"H"<4 !<,D484, E@,*4>,>>Z< 7@D@:,&FH&@<

%,:48@$D4H">44 4 E,&,D>@6 3D:">*44, KD">P4,6 4 ',D<">4,6) 26. A@ <>,>4` /. A. 9"&48",
" ^H4 >,*"&>@ B@b&4&T4,Fb <,N">42<Z 2"V4HZ BD,*FH"&:b`H F@$@6, H"84< @$D"2@<, ":\H,D>"H4&J,
B@2&@:b`VJ` @$@6H4 " D4LZ", 8@H@DZ<4 42@$4:J,H *4B:@<"H4R,F8"b 2"V4H", @ 2"8"H, 8@H@D@6 @>4

H"80, &@2&,V"`H" 27.

39. % F"<@< *,:,, 4>&,FH4P4b<, D"&>@ 8"8 4 BD"&"<, ("D">H4DJ`V4< 4N 2"V4HJ, *">@ R,H8@,

@BD,*,:,>4,; @$ZR>@, BD"&@ JH@R>,>@ 4 *@B@:>,>@ ( B,D,&@*Z BD4$Z:,6 4 8"B4H":", 8@<B,>F"P4b

& F:JR", ^8FBD@BD4"P44). %@ <>@(4N 42 ^H4N *&JFH@D@>>4N F@(:"T,>46 BD,*JF<"HD4&",HFb, RH@ &

F:JR", &@2>48>@&,>4b FB@D" <,0*J 4>&,FH@D@< 4 BD4>4<"`V4< (@FJ*"DFH&@< :`$@6 42 >4N <@0,H

@$D"H4H\Fb & P,:bN D"2D,T,>4b ^H@(@ FB@D" & ;,0*J>"D@*>Z6 P,>HD B@ JD,(J:4D@&">4`

4>&,FH4P4@>>ZN FB@D@& ( 37E3)) 28. G"84< @$D"2@<, 4>@FHD">>Z6 4>&,FH@D <@0,H B,D,*"H\

FB@D, &@2>48T46 <,0*J >4< 4 BD4>4<"`V4< (@FJ*"DFH&@<, >,B@FD,*FH&,>>@ & "D$4HD"0>Z6 FJ*.
E:,*@&"H,:\>@, & ^H4N @$FH@bH,:\FH&"N <@0>@ FR4H"H\, RH@ @> @$:"*",H <,0*J>"D@*>@6

BD"&@FJ$X,8H>@FH\`.

40. E@(:"T"bF\ >" "D$4HD"0>@, D"2$4D"H,:\FH&@, FH@D@>Z & FB@D, @H8"2Z&"`HFb @H 4FB@:\2@&">4b

:`$@(@ *DJ(@(@ FD,*FH&". G"84< @$D"2@<, JHD"R4&"`H F<ZF: 4 HD,$@&">4, BD4>4<"`V,(@

(@FJ*"DFH&", 8"F"`V,,Fb 4FR,DB">4b &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ, 4 BD"&@ >"

@FJV,FH&:,>4, *4B:@<"H4R,F8@6 2"V4HZ (@FJ*"DFH&@< (D"0*">FH&" 4>@FHD">P". 3>Z<4 F:@&"<4, ^H"

" L48P4b" FH">@&4HFb >,>J0>@6, ,F:4 BD"&@ R"FH>@(@ :4P" >"BDb<J` BD42>">@ & <,0*J>"D@*>@<

BD"&, ( J0, JB@<b>JHZ, *&JFH@D@>>4, F@(:"T,>4b) 4 ,F:4 ^H@ :4P@ F"<@ <@0,H @HFH@bH\ ^H@ BD"&@

>" ^H@< JD@&>,.

25 International Legal Materials , vol. XXX (1991), p. 693.

26 % 4FF:,*@&">44, B@*(@H@&:,>>@< & 1988 (@*J O,>HD@< ?D(">42"P44 ?$X,*4>,>>ZN ="P46

B@ HD">F>"P4@>":\>Z< 8@DB@D"P4b< 4 @2"(:"&:,>>@< "Bilateral investment treaties"
(" )&JFH@D@>>4, *@(@&@DZ @$ 4>&,FH4P4bN") ( 32*">4, ?D(">42"P44 ?$X,*4>,>>ZN ="P46, &

BD@*"0, B@* 88.II.A.1), J8"2Z&",HFb, RH@ H"84N F@(:"T,>46 >"FR4HZ&",HFb 265.

27 J.P. LAVIEC, Protection et promotion des investissements - étude de droit
international économique (Paris, Presses Universitaires de France, 1985), p. 5.

28 37E3) $Z: F@2*"> & F@@H&,HFH&44 F 7@>&,>P4,6 @ B@Db*8, D"2D,T,>4b 4>&,FH4P4@>>ZN

FB@D@& <,0*J (@FJ*"DFH&"<4 4 4>@FHD">>Z<4 :4P"<4, BD4>bH@6 & %"T4>(H@>, 18 <"DH" 1965 (@*"

B@* ^(4*@6 ;,0*J>"D@*>@(@ $">8" D,8@>FHDJ8P44 4 D"2&4H4b, Nations Unies, Recueil des
traités , vol. 575, No. 8359, p. 159.
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ID,(J:4D@&">4, @H*,:\>ZN <,0*J>"D@*>ZN FB@D@&

41. '@FJ*"DFH&" F@2*":4 FB,P4":\>Z, <,0*J>"D@*>Z, HD4$J>":Z, B@2&@:b`V4, 4< D"2D,T"H\

FB@DZ, &@2>48"`V4, <,0*J @*>4< 42 (@FJ*"DFH& 4 (D"0*">"<4 *DJ(@(@ (@FJ*"DFH&". E>"R":", &

XIX &,8,, &@2>48:4 F<,T">>Z, 8@<4FF44, B,D&"b 42 8@H@DZN $Z:" F@2*">" & F@@H&,HFH&44 F

">(:@- "<,D48">F84< *@(@&@D@< @H 8 L,&D":b 1853 (@*"29. A@ @8@>R">44 B,D&@6 <4D@&@6 &@6>Z

<,0*J E@,*4>,>>Z<4 SH"H"<4, F @*>@6 FH@D@>Z, 4 !&FHD4,6 4 %,>(D4,6 - F *DJ(@6, $Z:

2"8:`R,> *@(@&@D @H 26 >@b$Db 1924 (@*"30, & F@@H&,HFH&44 F 8@H@DZ< $Z: >"2>"R,> 8@<4FF"D,
& 2"*"RJ 8@H@D@(@ &N@*4:@ D"FF<@HD,>4, BD,H,>246, BD,*Xb&:,>>ZN E@,*4>,>>Z<4 SH"H"<4 @H

4<,>4 "<,D48">F84N (D"0*">, B@>,FT4N JV,D$ B@ &4>, ^H4N FHD"> & N@*, B,D&@6 <4D@&@6 &@6>Z.

42. +F:4 &2bH\ $@:,, $:42846 8 >"< 4FH@D4R,F846 B,D4@*, H@ <@0>@ JB@<b>JH\ !D$4HD"0>Z6

HD4$J>": B@ D"FF<@HD,>4` FB@D@& <,0*J 3D">@< 4 ES!, 8@H@DZ6 $Z: F@2*"> & F@@H&,HFH&44 F

!:04DF84< F@(:"T,>4,< @H 19 b>&"Db 1981 (@*"31, 2"8:`R,>>Z< <,0*J ^H4<4 *&J<b

(@FJ*"DFH&"<4. ]H@H HD4$J>": &Z>,F J0, @8@:@ 4000 D,T,>46 B@ &@BD@F"<, 8"F"`V4<Fb FB@D@&,
FH@D@>"<4 & 8@H@DZN b&:b`HFb 4>@FHD">>Z, (D"0*">, 4 H@ 4:4 *DJ(@, 42 ^H4N (@FJ*"DFH&,
&ZFHJB"`V,, & 8"R,FH&, BD4>4<"`V,(@ (@FJ*"DFH&". 3 & ^H@< F:JR", 4<,,H <,FH@ @H8"2 @H

&>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ 4 <,N">42<" *4B:@<"H4R,F8@6 2"V4HZ, B@F8@:\8J R"FH>Z<

:4P"< D"2D,T,>@ @HFH"4&"H\ F&@4 BD"&" >,B@FD,*FH&,>>@ & <,0*J>"D@*>@< FJ*,$>@< @D(">,.

43. 3 >"8@>,P, F:,*J,H @H<,H4H\ JF:@&4b, & 8@H@DZN E@&,H #,2@B"F>@FH4 BD4>b: D,T,>4,

JD,(J:4D@&"H\ B@F:,*FH&4b @H&,HFH&,>>@FH4 2" " &D,*, BD4R4>,>>Z6 *DJ(4< (@FJ*"DFH&"< 4

4>@FHD">>Z< L424R,F84< 4 `D4*4R,F84< :4P"<" & D,2J:\H"H, >,2"8@>>@(@ &H@D0,>4b 3D"8" 4

@88JB"P44 4< 7J&,6H"32. ]H" 2"*"R" &@2:@0,>" >" 7@<B,>F"P4@>>Z6 L@>* 4 7@<B,>F"P4@>>J`

8@<4FF4`, *,6FH&J`V4, B@* DJ8@&@*FH&@< E@&,H" JBD"&:b`V4N, & F@FH"& 8@H@D@(@ &N@*bH (@FJ*"DFH&" -
R:,>Z E@&,H" #,2@B"F>@FH4 4 8@H@DZ6 D"2<,V",HFb & /,>,&,33. %<,FH, F H,< BD@P,*JD"

b&:b,HFb F<,T">>@6, B@F8@:\8J @>" BD,*JF<"HD4&",H BD@P,FFJ":\>@, @$,FB,R,>4,; HD,NFH@D@>>4<

8@<4FF4b<, & F@FH"& 8@H@DZN &N@*bH >,2"&4F4<Z, 8@<4FF"DZ, B@DJR,>@ 42JR"H\ BD,H,>244 4

BD,*FH"&:bH\ BD,*:@0,>4b E@&,HJ JBD"&:b`V4N, 8@H@DZ6 &@ &F,N F:JR"bN JH&,D0*",H 4N.

44. AD,H,>244 <@(JH $ZH\ BD,*FH"&:,>Z & 7@<4FF4` (@FJ*"DFH&"<4 4:4 <,0*J>"D@*>Z<4

@D(">42"P4b<4 @H 4<,>4 F@@H&,HFH&J`V4N L424R,F84N 4:4 `D4*4R,F84N :4P, 4 R,D,2 >4N 0,

B@FHD"*"&T4, B@:JR"`H 2"H,< BD4FJ0*,>>J` 4< 8@<B,>F"P4`. % *">>@< F:JR", (@FJ*"DFH&@ <@0>@

D"FF<"HD4&"H\ & 8"R,FH&, F&@,(@ D@*" JB@:>@<@R,>>ZN BD,*FH"&4H,:,6 R"FH>ZN :4P & @D(">,,
8@H@D@<J B@DJR,>@ JD,(J:4D@&"H\ FB@D <,0*J ^H4<4 :4P"<4 4 FHD">@6, &4>@&>@6 & BD4R4>,>44 4<

JV,D$". =,8@H@DZ, (@FJ*"DFH&" *"0, BD,*:"("`H F&@4< (D"0*">"< &2bH\ FFJ*J & @04*">44

&ZB:"HZ 4< 8@<B,>F"P44, RH@ <@0,H F:J04H\ " B@*H&,D0*,>4,<, ,F:4 H"8@&@, ,V, >,@$N@*4<@,

29 F. Rigaux, "Les situations juridiques individuelles dans un système de
relativité général - Cours général de Droit international privé", Recueil des cours
de l’Académie de droit international , 1989, I, vol. 213, p. 120.

30 Société des Nations, Recueil des traités , vol. XLVIII, No. 1151, p. 69.

31 International Legal Materials , vol. XX (1981), p. 230-233.

32 C,2@:`P4b 687 (1991) @H 3 "BD,:b 1991 (@*", BJ>8H 16.

33 C,2@:`P4b 692 (1991) @H 20 <"b 1991 (@*".
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FJV,FH&@&">4b 8@D,>>@(@ D"2:4R4b <,0*J FN,<"<4, BD4>bHZ<4 & @H>@T,>44 ^H@(@ 8@>L:48H", 4

HD"*4P4@>>Z<4 <,N">42<"<4 *4B:@<"H4R,F8@6 2"V4HZ" 34.

C. %>JHD,>>,, BD"&@ 4 `D4*4R,F8"b BD4D@*" *4B:@<"H4R,F8@6 2"V4HZ

45. =" *">>@< ^H"B, D,R\ 4*,H >, @ H@<, RH@$Z BD@">":424D@&"H\ &F, BD"&@&Z, F4FH,<Z & H@6

4N R"FH4, 8@H@D"b 8"F",HFb *4B:@<"H4R,F8@6 2"V4HZ, " :4T\ @ H@<, RH@$Z >"B@<>4H\ @$ 4N

@F>@&>ZN B@:@0,>4bN, 8"F"`V4NFb ^H@(@ &@BD@F", 4 B@BZH"H\Fb &Zb&4H\ BD42>"84 42<,>,>46,
BD@42@T,*T4N & *">>@6 @$:"FH4.

46. %@ &>JHD,>>,< BD"&, $Z:@, D"2J<,,HFb, BD42>">@ *4F8D,P4@>>@, BD"&@ (@FJ*"DFH&" >"

@FJV,FH&:,>4, *4B:@<"H4R,F8@6 2"V4HZ 4 >" ^H@< @F>@&">44 $Z: F*,:"> &Z&@* @ H@<, RH@

D,T,>4, BD,*Xb&:bH\ 4:4 >, BD,*Xb&:bH\ BD,H,>24`, &Z$@D FD,*FH& BD"&@&@6 2"V4HZ, BD4>bH4,

2"D">,, @$JF:@&:,>>@6 8@<B,>F"P44 (lump sum agreement), B@Db*@8 ,, D"FBD,*,:,>4b >,

B@*:,0"H 8@>HD@:` F@ FH@D@>Z FJ*,$>ZN @D(">@&. ?*>"8@ & @H>@T,>44 B@F:,*>,(@ <@<,>H" $Z:@

@H<,R,>@, RH@ F 50- N (@*@& BD"8H48" >"R":" <,>bH\Fb & FH@D@>J JFH">@&:,>4b FJ*,$>@(@ 8@>HD@:b
2" BD@P,FF@< B,D,R4F:,>4b FD,*FH&, B@:JR",<ZN & &4*, 8@<B,>F"P44 (@FJ*"DFH&@<. G"8, KD">P4b,
E@,*4>,>>@, 7@D@:,&FH&@ 4 E@,*4>,>>Z, SH"HZ F@2*":4 8@<4FF44, >"*,:,>>Z, LJ>8P4,6

@HBD"&:,>4b BD"&@FJ*4b, *:b D"FBD,*,:,>4b @$JF:@&:,>>ZN FJ<<, B@:JR,>>ZN @H >,8@H@DZN

(@FJ*"DFH& %@FH@R>@6 +&D@BZ B@F:, &H@D@6 <4D@&@6 &@6>Z.

47. M@Hb $Z:@ $Z B@FB,T>@ >" @F>@&">44 H"8@6 BD"8H484 *,:"H\ &Z&@* @ H@<, RH@ 42

" *4F8D,P4@>>ZN" B@:>@<@R4b (@FJ*"DFH&" BD,&D"H4:"F\ H,B,D\ & " 2"&4F4<Z," 35, B@*@$>@, D"2&4H4,

F@$ZH46 F&4*,H,:\FH&J,H @ " >,F@FH@bH,:\>@FH4 8@>P,BP44 *4B:@<"H4R,F8@6 2"V4HZ, 8@H@D"b >@F4H

<":@J*@&:,H&@D4H,:\>Z6, *"0, "DN"4R>Z6 N"D"8H,D" 36.

48. G,B,D\ 2"8@>@*"H,:\FH&@ $@:\T4>FH&" FHD"> D"2D,T",H @$D"V,>4, & >"P4@>":\>Z, FJ*Z &

P,:bN @$,FB,R,>4b B,D,R4F:,>4b FD,*FH&, B@:JR,>>ZN BD"&4H,:\FH&@< & 8"R,FH&, 8@<B,>F"P44, 4

@FJV,FH&:,>4, 8@>HD@:b 2" 4N D"FBD,*,:,>4,<. ?*>"8@ D,*8@ &FH",H &@BD@F @ BD"&, @H*,:\>@(@

:4P" >" *4B:@<"H4R,F8J` 2"V4HJ F@ FH@D@>Z ,(@ (@FJ*"DFH&", " F:,*@&"H,:\>@, @$ @$b2"H,:\FH&,

4:4 @$b2">>@FH4, 8@H@DZ, &@2:"(":4F\ $Z & ^H@6 F&b24 >" *">>@, (@FJ*"DFH&@. )"0, & H,N

F:JR"bN, 8@(*" @ H"8@< @$b2"H,:\FH&, (@&@D4HFb & 8@>FH4HJP44 FHD">Z37, @>@, B@ FJH4 *,:",
>@F4H (:"&>Z< @$D"2@< <@D":\>Z6, " >, `D4*4R,F846 N"D"8H,D; &,D@bH>@FH\ &<,T"H,:\FH&"

(@FJ*"DFH&" (D"0*">FH&" 4>@FHD">P", >,F@<>,>>@, 2"&4F4H @H B@:4H4R,F84N F@@$D"0,>46 4

@$FH@bH,:\FH&, @$JF:@&:,>>ZN F@FH@b>4,< *4B:@<"H4R,F84N @H>@T,>46 F F@@H&,HFH&J`V4<

34 G. Cottereau "Responsabilité de l’Irak: aperçu sur les indemnisations
urgentes des personnes physiques", Annuaire français de droit international , 1995,
p. 166. Q4F:@ BD,H,>246, 2"b&:,>>ZN L424R,F84<4 :4P"<4, F@FH"&:b,H 2 800 000.

35 G. Berlia, op. cit., note 13, p. 66. !&H@D FFZ:",HFb >" F@(:"T,>4b, 2"8:`R,>>Z,
^H4<4 HD,<b FHD">"<4 F _(@F:"&4,6 4 Q,N@F:@&"84,6 & B,D4@* F 1948 B@ 1951 (@*.

36 D. Carreau Droit international public (Paris, Pedone, 1997), p. 467.

37 % R"FH>@FH4, & 7@>FH4HJP44 74H"b 4 8@>FH4HJP4bN C@FF46F8@6 K,*,D"P44 4 Db*"
&@FH@R>@,&D@B,6F84N FHD">.
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(@FJ*"DFH&@<. ]H@ @$b2"H,:\FH&@ *@:0>@ B@ <,>\T,6 <,D, F@(:"F@&Z&"H\Fb F &ZFT4<4 4>H,D,F"<4

(@FJ*"DFH&" (D"0*">FH&" 4>@FHD">P"38.

D. ? 8"84N BD"&"N 4*,H D,R\ & 8@>H,8FH, *4B:@<"H4R,F8@6 2"V4HZ?

49. G&,D*@ JFH">@&:,>@, RH@ FJV,FH&J,H " BD@P,FFJ":\>@," BD"&@ (@FJ*"DFH&" BD,*Xb&:bH\

<,0*J>"D@*>J` BD,H,>24` & P,:bN 2"V4HZ F&@4N (D"0*">, B@FHD"*"&T4N & D,2J:\H"H, >"DJT,>4b

>@D< <,0*J>"D@*>@(@ BD"&". '@FJ*"DFH&@ <@0,H @(D">4R4H\ ^H@ BD"&@ 4:4 *"0, @H8"2"H\Fb @H >,(@

& D"<8"N F&@4N *@(@&@D>ZN @H>@T,>46 F *DJ(4<4 FHD">"<4.

50. ?FH",HFb &ZbF>4H\, 8"8 H@(@ HD,$J,H HD"*4P4@>>"b 8@>P,BP4b, F:,*J`V46 &@BD@F: 8@(*"

(@FJ*"DFH&@ *,6FH&J,H H"84< @$D"2@<, " @HFH"4&",H :4 @>@ F&@, F@$FH&,>>@, BD"&@" 4:4 0, :4T\

&ZB@:>b,H LJ>8P44 B@&,D,>>@(@ 4:4 BD,*FH"&4H,:b F&@,(@ (D"0*">4>", @$:"*"`V,(@ &

<,0*J>"D@*>@< B:">, " BD"&@@ND">b,<Z< 4>H,D,F@<" 4, F:,*@&"H,:\>@, @BD,*,:,>>Z< BD"&@<39.
% 2"&4F4<@FH4 @H &Z$@D" - BD"&@ (@FJ*"DFH&" 4:4 BD"&@ (D"0*">4>" - BD,4<JV,FH&@ @H*",HFb :4$@

&,F\<" *D,&>,<J @$ZR"`, 8@H@DZ6 & 2>"R4H,:\>@6 <,D, @B4D":Fb >" BD4>P4B FJ&,D,>4H,H", "

@HR"FH4 *"0, >" L48P4`, :4$@ BD@(D,FF4&>@<J D"2&4H4` 4 "*"BH"P44 >@&@(@ @$ZR"b F JR,H@<

D,":46, @HD"0"`V4N <,0*J>"D@*>@, BD42>">4, BD"& @H*,:\>@6 :4R>@FH4.

51. ]H@H &Z$@D, D"2J<,,HFb, >, b&:b,HFb R4FH@ H,@D,H4R,F84<, @> F8"2Z&",HFb >" BD"&@&@<

D,04<, *4B:@<"H4R,F8@6 2"V4HZ. ),6FH&4H,:\>@, @FJV,FH&:,>4, (@FJ*"DFH&@< BD"&",
BD4>"*:,0"V,(@ ,(@ (D"0*">4>J, @$b2Z&",H ^H@ (@FJ*"DFH&@ H,< 4:4 4>Z< @$D"2@< BD4&:,8"H\

(D"0*">4>" 8 JR"FH4` & D"2$4D"H,:\FH&, 4 &@2<@0>@< JD,(J:4D@&">44. ;@0>@ $Z:@ $Z H"80,

*@BJFH4H\ & ^H@< F:JR",, RH@ (@FJ*"DFH&@ >, <@0,H BD,*Xb&:bH\ <,0*J>"D@*>J` BD,H,>24` BD@H4&

&@:4 2"4>H,D,F@&">>@(@ (D"0*">4>". G"84< @$D"2@<, @H8"2Z&"bF\ @H *4B:@<"H4R,F8@6 2"V4HZ F@

FH@D@>Z F&@,(@ (@FJ*"DFH&", (D"0*">4> >, JV,<:b,H BD"& B@F:,*>,(@, " :4T\ @FJV,FH&:b,H

BD4>"*:,0"V,, ,<J BD"&@.

52. ;Z B@8"2":4, 8"84< @$D"2@< >"*,:,>4, BD"&"<4 R"FH>ZN :4P *@(@&@D>Z< BJH,< <@0,H

BD4&,FH4 8 H@<J, RH@ 4< $J*,H D"2D,T,>@ 2"*,6FH&@&"H\ F@@H&,HFH&J`V4, <,N">42<Z 4 >"BDb<J`

@$D"V"H\Fb & <,0*J>"D@*>Z, FJ*,$>Z, @D(">Z & P,:bN @$,FB,R,>4b J&"0,>4b ^H4N BD"&. =@

<@0>@ :4 D"FF<"HD4&"H\ ^H4N :4P F H@R84 2D,>4b @$V,(@ <,0*J>"D@*>@(@ BD"&" 8"8 >@F4H,:,6

BD"&, 8@H@DZ, (@FJ*"DFH&" <@(JH BD@FH@ @FJV,FH&4H\, BD,*Xb&4& <,0*J>"D@*>Z, BD,H,>244? % ^H@<

F@FH@4H FJH\ &,*JV,6Fb F,(@*>b BD"&@&@6 *4F8JFF44 @ *4B:@<"H4R,F8@6 2"V4H,, & @H>@T,>44

8@H@D@6 EB,P4":\>Z6 *@8:"*R48 N@H,: $Z B@:JR4H\ @$V4, J8"2">4b, >,@$N@*4<Z, *:b B@*(@H@&84

$J*JV4N *@8:"*@& >" ^HJ H,<J.

53. G"84< @$D"2@<, B,D,LD"24DJb 2"b&:,>4,, F*,:">>@, B@ *,:J @ 8@>P,FF4bN ;"&D@<<"H4F",
<@0>@ $Z:@ $Z F8"2"H\, RH@ (@FJ*"DFH&@, &FHJB"b & 2"V4HJ 2" F&@4N (D"0*"> ..., @HFH"4&",H 4N

BD"&@ >" J&"0,>4, <,0*J>"D@*>ZN @$b2"H,:\FH& & @H>@T,>44 @$D"V,>4b F 4>@FHD">P"<4 -
L424R,F84<4 4:4 `D4*4R,F84<4 :4P"<4. % 8"R,FH&, &@2D"0,>4b BD@H4& H"8@6 L@D<J:4D@&84,
8@H@D"b & $@:\T,6 FH,B,>4 F@(:"FJ,HFb F BD@4FN@*bV4< & B@F:,*>,, &D,<b D"2&4H4,<

38 % BD"8H48, FJ*@& ',D<">44 BD42>",HFb @$b2">>@FH\ 2"V4HZ (D"0*"> F JR,H@< ^H@6
@(@&@D84. E<. "Diplomatic protection" & Encyclopedia of public international Law ,
published under the direction of Rudolf Bernhardt (Amsterdam, North Holland, 1992),
vol. I, p. 1052.

39 E@(:"F>@ 2"b&:,>4` ;,0*J>"D@*>@(@ EJ*" B@ *,:J @ 8@<B">44 " #"DF,:@>" HD^8T>",
F<. &ZT,, F>@F8" 14, C.I.J. Recueil 1970 , p. 35.
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<,0*J>"D@*>@(@ BD"&", <@0>@ $Z:@ $Z BD4&,FH4 @F>@&@B@:"("`V46 BD4>P4B <,0*J>"D@*>@6

@H&,HFH&,>>@FH4, & 8@H@D@< >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" @*>4< (@FJ*"DFH&@<

J&b2Z&",HFb F FJV,FH&@&">4,< FJ$X,8H4&>@(@ BD"&", *,6FH&J`V,(@ & 4>H,D,F"N *DJ(@(@ (@FJ*"DFH&".
?*>"8@, 8"8 >"< 42&,FH>@, &F, T4D, BD42>",HFb, RH@ (@FJ*"DFH&@ <@0,H 4<,H\ @$b2"H,:\FH&" &

@H>@T,>44 @H*,:\>ZN :4P - >@F4H,:,6 BD"&, 8@H@DZ, 2" >4<4 BD42>"`HFb <,0*J>"D@*>Z<

BD"&@<. % ^H4N JF:@&4bN >,B@>bH>@, RH@ <@(:@ $Z B@<,T"H\ (@FJ*"DFH&J (D"0*">FH&" 4>@FHD">P",
8@H@D@, @$b2">@ 2"V4V"H\ F&@4N (D"0*">, &ZFHJB4H\ & 4N 2"V4HJ 4 BD,*Xb&4H\ @H 4N 4<,>4

<,0*J>"D@*>J` BD,H,>24`. AD42>"&"b, RH@ " ^H@H &@BD@F 2"F:J04&",H J(:J$:,>>@(@ D"FF<@HD,>4b",
(- > )@<4>4F, *@$"&:b,H, " RH@, B@- &4*4<@<J, >, FJV,FH&J,H BD4>P4B4":\>ZN &@2D"0,>46 BD@H4&

H"8@(@ H,24F"" 40.

54. G"84< @$D"2@<, EB,P4":\>Z6 *@8:"*R48 N@H,: $Z B@:JR4H\ @H 7@<4FF44 @H&,H >"

F:,*J`V46 &@BD@F: R\, BD"&@ @HFH"4&",H (@FJ*"DFH&@, BD,*Xb&:bb <,0*J>"D@*>J` BD,H,>24`, -
F&@, F@$FH&,>>@, BD"&@ 4:4 BD"&@ ,(@ (D"0*">4>", 8@H@D@<J $Z: BD4R4>,> JV,D$?

II. M!C!7G+C =?C;, C+'I93CI_U3M )3A9?;!G3Q+E7I_ 1!U3GI

55. )@:0>Z :4 <Z, 8"8 ^H@ BD,*:@04:" D"$@R"b (DJBB" 7@<4FF44, @(D">4R4H\Fb 8@*4L48"P4,6

&H@D4R>ZN >@D< & *">>@6 @$:"FH4? E H"84< @(D">4R,>4,< F@(:"F4:4F\, B@ 4>4P4"H4&, C. !(@,
D"2D"$@HR484 BD@,8H" FH"H,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&; ^H@, 8"8 JH&,D0*",HFb, B@2&@:4:@ ,(@

" D"2$:@84D@&"H\" 41. ?*>"8@ D"2:4R4, <,0*J @$b2"H,:\FH&"<4 (@FJ*"DFH& & H@6 4:4 4>@6 FL,D, 4N

&2"4<@@H>@T,>46 ( B,D&4R>Z, >@D<Z) 4 @$b2"H,:\FH&"<4, 8@H@DZ, &@2>48"`H & D,2J:\H"H, 4N

>"DJT,>4b, >"BD4<,D BD"&@< >" &@2<,V,>4, JV,D$" ( &H@D4R>Z, >@D<Z), >, H"8@, b&>@,, 8"8

<@0,H B@8"2"H\Fb >" B,D&Z6 &2(:b*. 7@<4FF44 <,0*J>"D@*>@(@ BD"&" BD4T:@F\ B@*D"2*,:4H\

B,D&4R>Z, @$b2"H,:\FH&" >" @$b2"H,:\FH&" B@&,*,>4b 4 @$b2"H,:\FH&" D,2J:\H"H" 4 *"0, &Z*,:4H\

@$b2"H,:\FH&", BD42&">>Z, @$,FB,R4H\ >"*:,0"V,, @$D"V,>4, F 4>@FHD">P"<4, F H,< RH@$Z

B@:JR4H\ &@2<@0>@FH\ F*,:"H\ $:"(@*"Db ^H@<J @BD,*,:,>>Z, &Z&@*Z & @H>@T,>44 @H&,HFH&,>>@FH4

(@FJ*"DFH&, @*>"8@ 7@<4FF4b @(D">4R4:"F\ JFH">@&:,>4,< @$V4N 8"H,(@D46, 42$,0"& D"FF<@HD,>4b

FJH4 F@@H&,HFH&J`V4N <"H,D4":\>ZN >@D< BD"&". ]H" H"8H48" 4FB@:\2@&":"F\ & N@*, &F,6 ^H@6

D"$@HZ: " =,@$N@*4<@ :`$@6 P,>@6 42$,("H\ B@ BD4R4>"<, @ 8@H@DZN 7@<4FF4b >,@*>@8D"H>@

>"B@<4>":", RH@$Z D"FF<@HD,>4, & BD@,8H, BD4>P4B" 4FR,DB">4b &>JHD,>>4N &@2<@0>@FH,6 4:4 ,(@

D"2:4R>ZN "FB,8H@& F&@*4:@F\ 8 D"FF<@HD,>4` F@*,D0">4b " B,D&4R>ZN" >@D< <,0*J>"D@*>@(@

40 Ch. Dominicé, "La réparation non contentieuse" & La responsabilité dans le
système international (Paris, Pedone, 1991), p. 221. !&H@D FFZ:",HFb >" F@(:"T,>4b @

2"D">,, @$JF:@&:,>>@6 8@<B,>F"P44, " & 8@H@DZN D,R\ 4*,H @ BD,H,>24bN ( HD,$@&">4bN) B@**">>ZN

( (D"0*">) (@FJ*"DFH&", 8@H@D@, B@:JR",H 8@<B,>F"P4`". ]H@ B@&:,8:@ $Z 2" F@$@6

@H&,HFH&,>>@FH\ (@FJ*"DFH&" & @H>@T,>44 R"FH>@(@ :4P", BD,*Xb&:b`V,(@ HD,$@&">4b >" @F>@&">44

<,0*J>"D@*>@(@ BD"&".

41 A. Pellet "Remarques sur une révolution inachevée - le projet d’articles de
la CDI sur la responsabilité des Etats", Annuaire francais de droit international ,
1996, p. 8.
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BD"&", H"84N, 8"8, >"BD4<,D, >@D<Z, 8"F"`V4,Fb D,04<", BD4<,>b,<@(@ 8 4>@FHD">P"<,
B@BZH8" @BD,*,:,>4b 8@H@DZN $Z:" B"(J$>@6 *:b BD,*T,FH&@&"&T4N JF4:46 B@ 8@*4L48"P44 &

@$:"FH4 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4" 42.

56. 3 *,6FH&4H,:\>@, 7@<4FF4b D,T4:" BD4 D"FF<@HD,>44 &@BD@F" @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&

>"R"H\ F 8@*4L48"P44 "FB,8H", 8@H@DZ6, B@ ,, <>,>4`, &Z2Z&": <,>\T, &F,(@ BD@$:,<, "

4<,>>@ " @H&,HFH&,>>@FH4 (@FJ*"DFH&" 2" JV,D$, BD4R4>,>>Z6 4>@FHD">P"< 4 4N 4<JV,FH&J" 43.

57. K"8H4R,F84 0, EB,P4":\>Z6 *@8:"*R48 (- > '"DF4"- !<"*@D D,T4: >"R"H\ D"FF<@HD,>4, F
B,D&4R>ZN >@D<, " 4<,>>@ F " <"H,D4":\>@- BD"&@&ZN BD4>P4B@& 4 >@D<, H. ,. *,6FH&46 4

$,2*,6FH&46, 8@H@DZ, &:,8JH 2" F@$@6 <,0*J>"D@*>J` @H&,HFH&,>>@FH\ (@FJ*"DFH& 2" JV,D$,
BD4R4>,>>Z6 4>@FHD">P"<", @FH"&4& >" B,D&ZN B@D"N & FH@D@>, &F, H, ( &H@D4R>Z,) >@D<Z,
" 8@H@DZ, 8"F"`HFb BD@P,*JDZ 4:4 H,F>@ F&b2">Z F >,6: >@D<J, 8"F"`VJ`Fb 4FR,DB">4b

&>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ, @H8"2 4>@FHD">>@(@ (D"0*">4>" @H *4B:@<"H4R,F8@6 2"V4HZ

F@ FH@D@>Z F&@,(@ (@FJ*"DFH&" 4:4 @H8"2 ^H@(@ (@FJ*"DFH&" @H @FJV,FH&:,>4b F&@,(@ BD"&" >"

*4B:@<"H4R,F8J` 2"V4HJ, <,H@*Z 4 BD@P,*JDZ JD,(J:4D@&">4b ( &8:`R"b BD4>P4B >"P4@>":\>@6
BD4>"*:,0>@FH4 BD,H,>244 4 >@D<Z, 8"F"`V4,Fb BD"&@FB@F@$>@FH4 BD,*Xb&:bH\ <,0*J>"D@*>Z,

BD,H,>244), FD@8 4F8@&@6 *"&>@FH4, *DJ(4, @F>@&">4b *:b @F&@$@0*,>4b @H @H&,HFH&,>>@FH4,
F<b(R"`V4, 4:4 @Hb(R"`V4, @$FH@bH,:\FH&" 4, >"8@>,P, L@D<Z 4 D"2<,D &@2<,V,>4b" 44.

58. 3<,>>@ F JR,H@< ^H@(@ B,D&@(@ @BZH" D"$@R"b (DJBB" 7@<4FF44 BD,*:@04:" @(D">4R4H\

8@*4L48"P4` *4B:@<"H4R,F8@6 2"V4HZ &H@D4R>Z<4 >@D<"<4, H@ ,FH\ &H@DZ< "FB,8H@< B:">",
BD,*:@0,>>@(@ (- >@< '"DF4"- !<"*@D@<, 2" 4F8:`R,>4,< H,N ^:,<,>H@&, 8@H@DZ, F&b2">Z F

BD@,8H@< FH"H,6 @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4. ),:@ & H@<, RH@ B@BZH8" (- >" '"DF4"- !<"*@D"
@FJV,FH&4H\ $@:,, (:@$":\>Z6 @N&"H 2"&,:" ,(@ & HJB48, B@F8@:\8J @> BD,*:@04: 8@*4L4P4D@&"H\

P,:Z,, &,F\<" T4D@84,, D"2*,:Z <,0*J>"D@*>@(@ BD"&", 8@H@DZ, B@<4<@ @H&,HFH&,>>@FH4

stricto sensu @N&"HZ&":4 B@&,*,>4, (@FJ*"DFH&,>>ZN @D(">@&, BD"&" R,:@&,8", (@FJ*"DFH&,>>Z,

*@:(4, "8HZ ^8FBD@BD4"P44, *@(@&@DZ <,0*J (@FJ*"DFH&"<4 4 R"FH>Z<4 :4P"<4, BD4@$D,H,>>Z,

BD"&" 4 H. *.

59. ;Z <@0,<, H"84< @$D"2@<, F@(:"F4H\Fb F H,<, RH@ BD4 D"FF<@HD,>44 &@BD@F" @

*4B:@<"H4R,F8@6 2"V4H, F@&,DT,>>@ J<,FH>@ @(D">4R4H\Fb " &H@D4R>Z<4 >@D<"<4", F H,< RH@$Z

>, *@BJFH4H\ >,42$,0>@(@ &ZN@*" 2" D"<84 ^H@6 H,<Z, 8 8@H@D@<J BD4&,*,H :`$@6 ">":42

BD@$:,< <,0*J>"D@*>@6 @H&,HFH&,>>@FH445.

60. IFH">@&4& ^H@H " @(D">4R4H,:\", 7@<4FF4b *@:0>" B@:JR4H\ &@2<@0>@FH\ FFZ:"H\Fb >"

" B,D&4R>Z, >@D<Z" >" JD@&>, @$V4N 8"H,(@D46 4, 8@(*" &@2>48>,H H"8"b >,@$N@*4<@FH\, *:b

@$,FB,R,>4b >"*:,0"V,6 8@*4L48"P44 " &H@D4R>ZN >@D<", &B4FZ&"`V4NFb & D"<84 ^H@6 H,<Z.

42 1"8:`R4H,:\>"b R"FH\ 8@<<,>H"D4b 8 FH"H\, 22 " 3FR,DB">4, &>JHD,>>4N &@2<@0>@FH,6"
BD@,8H" FH"H,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& B@ B@&@*J 4FR,DB">4b &>JHD,>>4N &@2<@0>@FH,6,
+0,(@*>48, 1997 (@*, H@< II ( R"FH\ &H@D"b), *@8J<,>H A/32/10, FHD. 56.

43 Annuaire , 1956, vol. II, p. 221, doc. A/CN.4/96.

44 Annuaire , 1957, vol. II, p. 120, doc. A/CN.4/106.

45 M. Bennouna, "Le règlement des différends peut-il limiter "le droit" de se
faire justice soi-même", Journal européen de droit international , 1994, 1,
p. 63-64.
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]H@ F:JR4HFb, & R"FH>@FH4, H@(*", 8@(*" B@HD,$J,HFb JFH">@&4H\ BD"&@&J` F&b2\, @F>@&">>J` >"

(D"0*">FH&, L424R,F84N :4P 4:4 (@FJ*"DFH&,>>@6 BD4>"*:,0>@FH4 `D4*4R,F84N :4P, - F&b2\,
8@H@D"b B@2&@:b,H BD,*Xb&:bH\ <,0*J>"D@*>J` BD,H,>24`, 4:4 0, @F>@&">4b *:b @F&@$@0*,>4b @H

@H&,HFH&,>>@FH4, @$JF:@&:,>>Z, B@&,*,>4,< R"FH>ZN :4P. " A,D&4R>"b >@D<"" @H>Z>,

D"FF<"HD4&",HFb >, F"<" B@ F,$,, " &@ &2"4<@F&b24 F " &H@D4R>@6 >@D<@6". G"84< @$D"2@<,
BD,*<,H@< @$FJ0*,>4b $Z:@ $Z & >"T,< F:JR", >, F"<@ (D"0*">FH&@, " JF:@&4b ,(@

BD@H4&@B@FH"&4<@FH4 *DJ(@<J (@FJ*"DFH&J; 4 <Z $J*,< D"FF<"HD4&"H\ >, J&"0,>4, R"FH>Z< :4P@<

BD"&" BD4>4<"`V,6 FHD">Z, " JF:@&4b, & 8@H@DZN B@&,*,>4, ^H@(@ :4P" <@(:@ $Z B@F:J04H\

@F>@&">4,< *:b @F&@$@0*,>4b BD4>4<"`V,6 FHD">Z @H @H&,HFH&,>>@FH4.

61. ]H" F&b2\ <,0*J B,D&4R>Z<4 4 &H@D4R>Z<4 >@D<"<4 $Z:" B@*R,D8>JH" BD@L,FF@D@<

#D@J>:4, 8@H@DZ6, BD@P4H4D@&"& D,T,>4, !D$4HD"0>@(@ HD4$J>":" B@ D"FF<@HD,>4` FB@D@& <,0*J

3D">@< 4 ES!, 8"F"&T,,Fb *,:" A/18 (" % H,N F:JR"bN, 8@(*" FJ* FR4H",H, RH@ `D4F*48P4b

@F>@&">" >" BD,@$:"*"`V,< 4 ^LL,8H4&>@< (D"0*">FH&, 4FHP", *DJ(@, (D"0*">FH&@ F@ND">b,H F&@`

BD4R"FH>@FH\ 8 4F8J"), *@$"&:b,H: " ]H" @(@&@D8" R,H8@ BD4<,>4<" 8 F4HJ"P4b<, & 8@H@DZN

4FB@:\2@&">4, & B,D&J` @R,D,*\ *DJ(@(@ (D"0*">FH&" $Z:@ $Z F@BDb0,>@ F ^:,<,>H"<4

<@T,>>4R,FH&", 4:4 :4T,>4,< BD"&" &@2D"0,>4b, 4:4 @F>@&@B@:"("`V4<4 F@@$D"0,>4b<4,
8"F"`V4<4Fb @H8"2" @H BD"&", H"84N, 8"8 BD4>P4B " R4FHZN DJ8" 46. G"8@&Z <>@(@R4F:,>>Z,

&@2<@0>@FH4 *:b D"FF<@HD,>4b B,D&4R>ZN >@D< & P,:bN JFH">@&:,>4b BD"&" (@FJ*"DFH&" BD,*Xb&:bH\

BD,H,>24` &@ 4<b 2"V4HZ ,(@ (D"0*"> 4, & @F@$,>>@FH4, @P,>84 ,(@ @H&,HFH&,>>@FH4.

62. A@^H@<J <Z FR4H",<, RH@ BD@T:@ &D,<b FHD@(@ D"2(D">4R,>>ZN 8"H,(@D46 4 <">4N,6F84N

B@*N@*@& 8 <,0*J>"D@*>@<J BD"&J. ?H>Z>, <Z 4<,,< *,:@ F >,BD,DZ&>@FH\` 8"8 & @H>@T,>4bN

<,0*J b&:,>4b<4 &>JHD,>>,(@ 4 <,0*J>"D@*>@(@ N"D"8H,D", H"8 4 <,0*J b&:,>4b<4,
@H>@FbV4<4Fb 8 <,0(@FJ*"DFH&,>>Z< *,:"< 4 *,:"< F@@$V,FH&"47, BD4R,< & D"2>ZN @$:"FHbN H,

4:4 4>Z, b&:,>4b <@(JH *@<4>4D@&"H\.

63. 3 F JR,H@< ^H@(@ <@<,>H" EB,P4":\>Z6 *@8:"*R48 N@H,: $Z B@:JR4H\ @H 7@<4FF44 @$V4,

J8"2">4b B@ B@&@*J @(D">4R,>4b H,<Z *4B:@<"H4R,F8@6 2"V4HZ &H@D4R>Z<4 >@D<"<4

<,0*J>"D@*>@(@ BD"&". ?2>"R",H :4 ^H@ @(D">4R,>4,, RH@ FFZ:8" >" *">>Z, >@D<Z $J*,H *,:"H\Fb

& 4F8:`R4H,:\>ZN F:JR"bN 4:4 $J*,H BD"&4:@<?

64. +F:4 $J*,H &Z$D"> &H@D@6 &"D4">H, H@, D"2J<,,HFb, >, <@0,H 4*H4 D,R4 @ H@<, RH@$Z

&@2&D"V"H\Fb 8 @T4$@R>@<J B,D&@<J B@*N@*J, 8@H@DZ6 (- > '"DF4"- !<"*@D BD,*:@04: 4FB@:\2@&"H\
7;A, 4 >, FH@4H &@BD@F @ H@<, RH@$Z 8@*4L4P4D@&"H\ FH"HJF 4>@FHD">P,& 4:4 4>&,FH4P4@>>@,

BD"&@. ?*>"8@ >,@$N@*4<@ 4<,H\ & &4*J, RH@ 7@<4FF44 BD4*,HFb, &@2<@0>@, D"FF<"HD4&"H\ &

8"R,FH&, @$V4N 8"H,(@D46 >,8@H@DZ, B,D&4R>Z, >@D<Z & P,:bN @BD,*,:,>4b (D"0*">FH&"

L424R,F84N :4P 4 (@FJ*"DFH&,>>@6 BD4>"*:,0>@FH4 `D4*4R,F84N :4P 4 JF:@&46

BD@H4&@B@FH"&4<@FH4 ^H@(@ FH"HJF", " H"80, @P,>84 B@&,*,>4b ^H4N :4P B@ @H>@T,>4` 8

BD4>4<"`V,6 FHD">, *:b JFH">@&:,>4b ,, @H&,HFH&,>>@FH4.

46 "International Law at the fiftieth anniversary of the United Nations -
General course of public international law", Recueil des cours de l’Académie de
droit international , 1995, vol. 255, p. 110. Pour l’affaire A/18 voir
E. Lauterpacht (ed.), International law reports , Cambridge, vol. 75, 1997, p. 176-
194.

47 B. Simma, "From bilateralism to community interest in international law",
Recueil des cours de l’Académie de droit international , 1994-VI, vol. 250,
p. 217-384.
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65. %@BD@F 2"8:`R",HFb, F:,*@&"H,:\>@, & H@<, F 8"8@6 8@>P,BP4,6 &H@D4R>ZN >@D< - 0,FH8@6

4:4 (4$8@6 - <Z 4<,,< *,:@ & 8@>H,8FH, *4B:@<"H4R,F8@6 2"V4HZ?

-----


