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A/C.6/54/SR.24

The meeting was called to order at 3.20 p.m.

Agenda item 155: Report of the International Law
Commission on the work of its fifty-first session
(continued) (A/54/10 and Add.1 and 2)

1.  Mr. Galicki (Chairman of the International Law
Commission), introducing chapter VI of the report of the
International Law Commission (A/54/10), notedthat atits
fifty-first session, the Commissionhad consideredthepart
of the third report of the Special Rapporteur which it had
not been ableto consider at itsfiftieth session, and alsothe
first part of the fourth report on the topic. It had adopted
18 draft guidelines pertaining to the definition of
reservations and interpretative declarations, which
constituted afirst chapter of the Guide to practice which
it had set out to prepare. However, in the light of the
consideration of interpretativedeclarationsit had adopted
a new version of draft guideline 1.1.1 (Object of
reservations) and of the draft guideline without atitle or
number which had become in the new version draft
guideline 1.6 (Scope of definitions). The draft guidelines
were accompanied by commentaries and the first chapter
was divided into six sections concerning: definition of
reservations (sect. 1); definition of interpretative
declarations(sect. 2); distinction betweenreservationsand
interpretative declarations (sect. 3); unilateral statements
other than reservations and interpretative declarations
(sect. 4); unilateral statements in respect of bilateral
treaties (sect. 5) and scope of definitions (sect. 6).

2. With regard to draft guideline 1.1.1, “Object of
reservations”, which had beenadoptedin 1998, and which
relatedto* across-the-board” reservations, the Commission
had adopted it on the understanding that it would be re-
examined in the light of the discussion on interpretative
declarations. It had been re-examined and redrafted in
order to define accurately and precisely the practice of
reservations referring to atreaty as a whole with respect
to certain specific aspects. Such reservations excluded or
limited the application of atreaty to certain categories of
persons, objects, situations, territories, or in certain
specificcircumstancesor for special reasonsrelatingtothe
international status of their author. That draft guideline
purported to remove any ambiguity or controversy
regarding that widespread practice which gave a broad
interpretation to the Vienna definition. Such precisionin
noway prejudged the permissibility or impermissibility of
general and imprecise reservations. Moreover, the new
formulation avoided any confusion with declarations
relating to theimplementation of thetreaty at theinternal

level or with general statements of policy which werethe
object of other draft guidelines.

3.  Draft guidelines 1.1.2, 1.1.3, and 1.1.4 had been
adoptedin 1998, andin 1999 the Commission had adopted
draft guideline 1.1.5, “ Statements purporting to limit the
obligation of their author”, which clarified the
Commission’s view of the question of “extensive”
reservations, often confused with statements designed to
impose new obligations on the other parties, not provided
for by the treaty, and which were not reservations within
the meaning of the present Guide to practice. Draft
guideline 1.1.5 related only to statementswhich, because
they were designed to exempt their author from certain
obligations under the treaty or widen itsrights, restricted
by correlation, the rights of the other contracting parties
or increased their obligations. To the extent that all such
statementsconstituted reservations, thetemporal element
came into play, and they should be made only when the
State expressed its consent to be bound by the treaty.

4.  Draftguidelinel.1.6 concernedunilateral statements
purportingto dischargean obligation by equivalent means,
whichalso constitutedreservations. Sincesuch astatement
purported to modify the legal effect of some provisions of
the treaty in their application to its author, it therefore
came within the framework of the definition of
reservations.

5. Thesecond section of thefirst chapter of the Guide
to practice concerned the definition of interpretative
declarations (draft guideline 1.2). The definition adopted
by the Commission filled a certain vacuum since both the
1969 and 1986 Vienna Conventions were silent on that
matter. He hoped that guideline would clarify the
distinction betweeninterpretative declarationson theone
hand and reservations on the other hand, or other types of
unilateral declarations made in respect of a treaty. The
|atter wasconsideredinanother section of thefirst chapter.

6. Two points in common between reservations and
interpretative declarations were that both were unilateral
statements and in both the phrasing or name chosen by
their author was irrelevant. Their aim was different:
interpretative declarationswere aimed at interpreting the
treaty as a whole or certain of its provisions, whereas
reservationsaimed to exclude or modify thelegal effect of
certainprovisionsof thetreaty intheir applicationtotheir
author. Theinterpretation purportedto clarify themeaning
and scope that the author, State or international
organization attributed unilaterally to the treaty or to
certain of its provisions.
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7.  Another point worth mentioning was whether the
temporal limitation applicabletoreservationswasjustified
with respect to interpretative declarations. The
Commission had thought not, since such interpretations
might coexi st with other simultaneous, prior or subsequent
interpretationswhich might be made by other contracting
partiesor third partiesand might beformul ated at any time
inthelife of thetreaty. Of course, that should not be seen
as an encouragement to formulate interpretative
declarations at inappropriate times, sinceit could lead to
abuse and create difficulties. Lastly, that definition again
in no way prejudged the validity or effect of such
declarations.

8. Draft guideline 1.2.1 addressed the issue of
conditional interpretativedecl arations, apracticewhereby
a State or an international organization made its
interpretation acondition of itsconsent to be bound by the
treaty. Although such declarations were closer to
reservationsthantointerpretativedeclarationsinthat they
sought to produce alegal effect on the provisions of the
treaty, the Commission did not believe that those two
categoriesof unilateral statementswereidentical. Evenif
the distinction was not always obvious, there was a great
differencebetweenapplicationandinterpretation. That was
also the direction taken in jurisprudence, as shown in the
decision of the European Court of Human Rightsin the
Belilos case and the Arbitral Tribunal on the case of the
Mer d’Iroise between France and the United Kingdom.

9. The fact remained that the category of unilateral
declarations referred to came very close to reservations,
particularly since the essence of both was to pose a
condition. Fromthat perspective, theCommissionbelieved
that the temporal element was indispensable for
conditional interpretativedeclarationsinorder to prevent,
insofar as possible, disputes among the parties as to the
reality and scope of their commitments under the treaty.
Consequently, the instancesin which areservation might
be formulated, which were outlined in draft guideline
1.1.2, adopted in 1998, could be transposed to the
formulation of conditional interpretative declarations.

10. Draft guideline 1.2.2 addressed the issue of
interpretative declarations formulated jointly by several
States or international organizations and was the
counterpart of draft guideline 1.1.7 on reservations
formulatedjointly; it reflected common practice. Asinthe
case of reservations, the possibility of joint formulation of
interpretative declarations could not undermine the
unilateral character of such declarations. Moreover, the
legal regimeapplicabletojointly formulatedinterpretative

declarations was not the same as the one applicable to
reservations formulated jointly.

11. Thethird section of thefirst chapter of the Guideto
practiceconcerned thedistinction betweenreservationsand
interpretative declarations. It also dealt with the method
of implementing the distinction and with certain
“indicators” that were useful in that respect. Draft
guideline 1.3 stated that the definition of a unilateral
statement asareservation or aninterpretative declaration
was determined by the legal effect it was purported to
produce. In other words, reservations were distinguished
frominterpretativedeclarationsprincipal ly by theobjective
pursued by the State or international organization that
made them: in formulating a reservation, the author
purported to exclude or modify thelegal effect onitself of
certain provisions of thetreaty, or of thetreaty asawhole
with regard to certain aspects, while, in formulating an
interpretative declaration, it intended to specify or clarify
the meaning and scopethat it attributed to the treaty or to
certain of its provisions.

12. Draft guideline 1.3.1 concerned the method of
implementation of the distinction and, in that regard, the
Commission considered that the point of departure should
be the principle that the purpose sought was reflected in
the text of the statement. At first glance, then, it was a
problem of interpretation that could be resol ved by means
of the normal rules of interpretation ininternational law.
However, in the Commission’s view, while the rules
provided useful indications, they could not be transposed
purely and simply to reservations and interpretative
declarations because of their special nature. International
jurisprudenceadopted anidentical positionand considered
that the rules of interpretation of atreaty provided useful
guidelinesfor theinterpretation of unilateral statements.
That position was reflected in draft guideline 1.3.1,
inspired by thewording used by the International Court of
Justice in the Fisheries Jurisdiction Case (Spain v.
Canada) Jurisdiction of the Court, and started with the
interpretation of thestatement in good faithin accordance
with the ordinary meaning of itsterms, in thelight of the
treaty towhichitreferred. Dueregard shouldalsobegiven
to the intention of the declarant, insofar as it could be
ascertained. L astly, that method coul d betransposed tothe
distinction between simple and conditional interpretative
declarations.

13. Draftguidelinel.3.2, entitled” Phrasingand name”,
stated that those terms provided only an indication of the
purported|egal effect. IntheCommission’ sview, whilethe
phrasing and name of a unilateral statement did not
constitute part of the definition of an interpretative
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declaration any more than they did of the definition of a
reservation, nonetheless, they formed an element of
appraisal which must be taken into consideration and
which could be viewed as being of particular significance
when a State formulated both reservations and
interpretative declarations with regard to the same treaty
at the sametime. In thelatter case, the phrasing or name
givenbythedecl arant constituted arebuttable presumption
on the character of the unilateral statement.

14. Draft guideline 1.3.3 focused on the particular case
of the formulation of a unilateral statement when a
reservation was prohibited. In that case, there was a
rebuttable presumption that such a statement was not a
reservation, consonant with the well-established general
principle of law that bad faith was not presumed.

15. Section 4 of the first chapter dealt with unilateral
statements other than reservations and interpretative
declarationsand often confused with them. Itincluded six
draft guidelines. Draft guideline 1.4 could beregarded as
ageneral exclusionary clause purportingtolimitthescope
of the Guideto practiceto reservations and interpretative
declarations, totheexclusion of other unilateral statements
of any kind which wereformulated inrelation to atreaty.
Draft guideline 1.4.1 referred to statements to undertake
unilateral commitments, in other wordsobligationsgoing
beyond those imposed upon the declarant by the treaty,
which were neither reservations nor interpretative
declarations. Draft guideline 1.4.2 concerned unilateral
statements purporting to add further elementsto atreaty,
which, the Commission believed, constituted proposalsto
modify the content of the treaty. Draft guideline 1.4.3
referred to statements of non-recognition which, in the
Commission’s view, did not constitute reservations and,
accordingly, were outside the scope of the Guide to
practice, evenif they purported to excludethe application
of the treaty between the declaring State and the non-
recognized entity. The Commissionavoided specifyingthe
natureof that entity, which could beaState, aGovernment
or any other entity, or even certain situations, notably
territorial ones.

16. Draft guideline 1.4.4 concerned general statements
of policy, which were often made on the occasion of the
signature of atreaty or the consent to be bound by atreaty,

whereby the State or organization formulating them
expressed its views on the treaty or on the subject matter

of the treaty, without purporting to produce alegal effect
on the treaty. Lastly, draft guideline 1.4.5 referred to
statements concerning modalities of implementation of a
treaty at the internal level, without purporting as such to

affect the rights and obligations of the declarant towards
the other contracting parties.

17. Section 1.5 dealing with unilateral statements in
respect of bilateral treatiescomprisedthreedraft guidelines
regarding reservations and interpretative declarations to
bilateral treaties. Draft guideline 1.5.1 addressed the
guestion whether reservations to bilateral treaties were
possible. The Commission had concluded that unilateral
statements purporting to obtain from the other party a
modification of the provision of the treaty to which the
author subjected the expression of its final consent to be
bound did not constitutereservationsintheusual meaning
of the term, since they purported to modify the actual
provisions of the treaty. Having reached that conclusion,
the Commission had decided to examine once and for all
theissuespertainingto*reservations’ tobil ateral treaties,
indraft guidelines1.5.2 and 1.5.3, sinceit did not intend
to return to the matter in the context of the topic of
reservations to treaties.

18. Draft guideline 1.5.2 on interpretative declarations
in respect of bilateral treaties reflected ageneral practice
accepted in international law. Draft guideline 1.5.3
concernedthelegal effect of acceptanceof aninterpretative
declarationmadeinrespect of abilateral treaty by theother
party. In the Commission’s view, after acceptance the
interpretative declaration constituted the authentic
interpretation of the treaty. The final draft guideline 1.6
entitled “ Scope of definitions”, adopted the previousyear
without atitle or number, had been reformulated by the
Commission in the light of the discussions on
interpretative declarations. The fundamental idea was
unchanged, namely, that the permissibility and effects of
unilateral statementsincluded in the first chapter of the
Guideto practice under the rules applicable to them were
not otherwise affected by the definition.

19. In conclusion, he recalled that in 1995 the
Commission had sent States and organizations a
guestionnaire on the topic of reservationsto treaties. The
response had been extremely encouraging, and he wished
tothank thosethat had responded, but hewouldliketo ask
Statesthat had not replied to the questionnaireto do so. It
was unnecessary to stress how useful the answerswere to
the Special Rapporteur and to the Commission for the
continuation of their work on the topic.

20. Mr. Leanza (Italy), referring to chapter V of the
Commission’s report, said that the position of the
Government of Italy was that the draft articles on State
responsibility should deal with exceptionally serious
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wrongful acts, or international crimes, aswell asordinary
wrongful acts, or international delicts.

21. Ingeneral hisdelegationapprovedtheCommission’s
decision to shorten and simplify chapter I11 of Part One of
the draft articles on State responsibility. Too many
provisionsmadeany treaty i nstrument harder tograsp, and
a highly detailed breakdown of abstract cases was more
appropriateto domestic normativelaw and detrimental to
the fluidity and flexibility proper to international law.
However, thesimplificationhadgonetoofar ineliminating
articles20, 21 and 23, settingforth thedistinction between
obligations of conduct, obligations of result, extended
obligations of result and obligations of prevention.
Elimination of superfluousrulesshould not go sofar asto
ignore current State practice in international relations.
Consideration of State practice and the decisions of
international courts revealed the nearly constant
applicationof thedistinction between obligationsof result
and obligations of conduct, particularly in relation to the
protection of fundamental humanrights. Hisdelegationfelt
that the distinction could not be completely eliminated
fromthedraft articles; however, in order to makethe draft
more straightforward yet complete, ageneral referenceto
the distinction could be included in article 16, or the
original provision could be worded more simply. Merely
tomentionthedistinctioninthecommentary, assuggested,
was not an acceptabl e solution, sincethe commentary had
only an interpretative and not a normative function.

22. With regard to the exhaustion of local remedies
contemplated in draft article 26 bis, leaving aside for the
moment theoretical debates about the nature and
significance of the rule on prior exhaustion of local
remedies, it should beclarified that theruleconcerned not
the time when a diplomatic complaint or international
judicial claim was presented, but the time when the
internationally wrongful act was actually committed and
thustriggeredtheinternational responsibility of theforeign
State on which the complaint or claim was based. In other
words, it concerned the determination of whether an
international wrong had been committed. If it had not,
clearly State intervention was not possible, for lack of
grounds. In that light, the wording of article 26 bis was
unsatisfactory, as it only begged the question. The issue
was not one of coordinating the norms on the objective
element of Stateresponsibility withtheexhaustion of local
remedies rule but of identifying the moment when the
internationally wrongful act occurred and evaluating the
international responsibility of the Stateat theinternational
level. It was a matter of substance and not of the

implementation of State responsibility. The question was
of crucial importance and should be reconsidered.

23. His delegation fully supported the Commission’s
decision to retain chapter 1V of Part One of the draft
articles. The chapter dealt with a fundamental aspect of
responsibility, the attribution of awrongful act to a State.
The issue involved not primary rules setting forth the
precise conduct a State must follow but secondary rules
governing the State’s international responsibility. The
situationwasfurther complicated when several Statesacted
jointly intheperpetration of thewrongful act. Thewording
of articles27, 27 bis, 28 and 28 bis appeared to satisfy the
requirements of the rule of customary law limiting the
applicability of international agreements to the States
parties.

24. ChapterV of Part One of thedraft articlesdealt with
the circumstances precluding wrongfulness, a highly
important aspect of the regime of international State
responsibility for wrongful acts. The wide-ranging and
thorough debate on the topic in the Commission had
inspired a general rethinking about circumstances
precluding wrongfulness and had led to the softening of
certain positionswhichtheltalian Government had found
too radical and completely out of step with State practice.
An example was the proposal to delete article 29 on the
consent of theinjured State as a circumstance precluding
wrongfulness. The importance of consent in that regard
was undeniable, with the sole proviso that such consent
must be in force at the time of the act, since consent a
posteriori would constitute a waiver on the part of the
injured Stateof itsrightto claimreparation, without doing
away with the wrongful ness of the act, which was already
established. Hisdel egation set great storeby article29and
was satisfied with the wording. It also felt that an article
recognizing the precedence of norms of jus cogens over
other norms of international law was useful, and it was
therefore in favour of retaining article 29 bis, even if it
were rarely applied. He failed to understand why the
definition of “peremptory norm” included in the draft
adopted by the Commission in 1996 had been omitted.

25. Asfarascountermeasureswereconcerned, that topic
was obviously linked to the outcome of the Commission’s
consideration of theregimeof countermeasuresin Chapter
[11 of part two of thedraft articles. Countermeasureswere
recognized under international jurisprudenceashavingthe
effect of precluding the wrongfulness of a conduct as a
reaction to the wrongful acts of others. International
practice was not very clear on the issue of whether
countermeasures should betaken only after every possible
concerted dispute settlement procedure had been
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exhausted. Sinceit could not be affirmed that a strict rule
had been established in that area, nothing could prevent
a State in a state of necessity from taking such
countermeasures as it deemed appropriate. The right to
self-defence still had a function in modern international
law, despite its institutionalization and verticalization.
Therewasno need to includeaprovision on proceduresto
invoke a circumstance precluding wrongful ness, because
the practice of inter-State relations in that regard was
flexible and informal. One only needed to think about the
problems of implementation and the discussions on the
articles of the 1969 Vienna Convention on the Law of
Treaties relating to objections to reservations or to the
articles on the regime of circumstances of invalidity or
extinction of international agreements. As far as
responsibility was concerned, it should be borne in mind
that most circumstancesprecl uding wrongful nessoperated
automatically. It wasthereforeimpossible, andinany case
usel ess, to giveadvancenoticeof them. Asfar asthe” clean
hands” principle was concerned, regardless of its legal
nature — metajuridical principle or principle of positive
law — and its consolidation as a norm of general
international law, it did not constitute in any case
whatsoever a circumstance precluding wrongfulness.
Therefore, it should not be treated as such. Likewise, the
issue of due diligence did not come under chapter V,
because it was logically connected to the distinction
between breaches of the obligation of result, conduct and
prevention. It was not necessary to include duress among
the circumstances precluding wrongfulness, since all the
hypotheses of duress provided for by the 1969 Vienna
Convention on the Law of Treaties were already covered
by article 31 on force majeure.

26. ReferringtoChapter V1 of thereport onreservations
to treaties, he recalled the decision to reformulate draft
guideline 1.1.1 on object of reservations. In the previous
version, reference had been made to the possibility of the
reservation covering the treaty as a whole where the
provisiononthedefinition of reservationsreferred only to
exclusions or modifications of the legal effect of certain
specific provisions of the treaty. The new wording sought
to eliminate the contradiction between the two texts by
specifyingthat areservation could bemadetothetreaty as
a whole, but only in respect of specific aspects of its
implementation. That approachreflected better thepractice
of across-the-board reservations that excluded the
application of atreaty as awhole to certain categories of
persons, objects, situations or circumstances. While that
point clarified the terms under which it was possible in
abstracto to conceive of a reservation to a treaty as a

whole, it made it necessary to explore further the various
aspects of the related issue of limitations to the
admissibility of reservations. While the issue of the
definition of reservations differed from that of their
admissibility and legal effects, an explicit definition of
across-the-board reservations could contribute to
intensifying an already widespread practice of entering
unconditional reservations of that type, if the scope of the
provisions of the Vienna Convention with respect to the
limits of admissibility, asthey related to compliance with
the purposesand objectivesof thetreaty, wasnot specified.

27. In that regard, the Commission might consider
drafting aspecial regimefor reservationsto treaties other
thanbilateral treaties, including humanrightstreatiesand
codification agreements. Human rights treaties were a
special category of international agreementsfor whichthe
regime provided by the 1969 Vienna Convention relating
to the effects of inadmissible reservations was
unsatisfactory. The indivisible obligations imposed on
Statespartiesby thoseinternational instrumentsrendered
thebilateral reservationsand objectionsregimeineffective.
Inany case, theregimeprovided by theViennaConvention
did not preclude the establishment of special regimes
designedto clarify the meaning and possibleimplications
of essential clausessuch asthelimitationtothe protection
of the purpose and goal of the treaty. That issue was of
considerable importance to the development of
contemporary international practice. Moreover, in the
context of such practice, therewasanincreasingly marked
tendency to follow specific lines of conduct in the case of
reservationstoand denunciationsof humanrightstreaties.
The States members of the European Union and the
Council of Europe tended to reduce reservations to such
treaties by negotiating with the author Statesto withdraw
or amend them, or by proposing concerted objections. The
practiceof concerted objectionswasan element that should
be taken into account in the Commission’ sfuturework in
order to establish and implement a special regime for
reservations to non-synallagmatic treaties.

28. Hefully endorsed the solution adopted with respect
to the definition of unilateral declarations purporting to
increasetherightsor obligationsof Statesbeyondwhat was
provided by a treaty. Those reservations could not
constitute reservations within the strict meaning of the
term, becausethey had no possiblebinding forceunder the
treaty. In that regard, the draft guidelines themselves
stipulated that such statements were outside the scope of
the Guide to practice and could, depending on their
content, be considered either as unilateral obligations or
proposals to modify the treaty.
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29. He endorsed the decision to treat the definition of
interpretative declarations separately in the guidelines
because, notwithstandingthesilenceof the 1969, 1978 and
1986 Vienna Conventions on that issue, international
practice provided for frequent recourse to interpretative
declarations and the difference between them and
reservationsvery often seemed extremely subtle. Likewise,
theclarificationtotheeffect that aunilateral act shouldnot
beidentified onthebasisof itsform, but rather onthebasis
of the effects it sought to produce, should be retained.
Indeed, theliteral content of any declarationor designation
thereof was but one element that went to ascertain itstrue
nature.

30. Whiletheguidelines adopted by the Commission at
its previous session were very clear and detailed, account
should be taken of the growing criticism of the current
procedurefor reservationsbecause of itsineffectivenessin
relation to non-synallagmatic agreements. Since the
Commission was currently devel oping normsin that area
that would not be binding on States, it might be useful for
it to addresstheissue by drawing on the attemptsthat had
already been made to ensure that the above-mentioned
agreementswere universal in scopeintermsof both form
and substance, as a result of reservations contrary to the
objectives and goals of treaties. The codification and
progressivedevel opment of international law requiredthe
Commissiontosteer clear of conventional formswhensuch
forms were disputed in inter-State relations.

31. Mr. Berman (United Kingdom) said that, since his
arrival in the Sixth Committeein 1970, the participation
of delegationsinthework of theCommittee, and especially
in discussionsand negotiationspoint by point and issueby
issue, seemed to have diminished and become more
cal culated, owingtothegrowing number of Member States
and the emergence of groups of States presenting asingle
position. Onthepositiveside, that favoured mediation but,
on the negative side, it led to the adoption of longer,
muddier and less legally careful resolutions, which
supposedly rested on anotion of “general agreement”. In
the past, the voting on draft resolutions had sometimes
beenatrial of strength, and sponsorshad been disinclined
tonegotiate; but negotiationshad been based onreal issues
and preceded by a real debate. Currently, although
consensus was the norm, it was also unfortunately purely
formal and involved texts that lacked legal meaning and
weight. That phenomenon affected not only the Sixth
Committee but also the other Main Committees of the
General Assembly, and even other United Nations bodies
suchasthe Security Council, whosedecisionsweredirectly
binding in law.

32. Toremedy that situation, the burden of work during
and between sessionsof thel nternational Law Commission
should, first and foremost, be divided among a greater
number of del egations, for the sakenot only of fairnessbut
also of independence and with a view to genuinely
representing the different existing points of view.
Governments were also recommended to continue to
appoint to the Sixth Committee young lawyerswho could
gaininvaluable experienceininternational law but would
also lend the Committee their dynamism and legal skills.

33. Hehad compared not only the working methods of
the Committee but also the annual 1L C report with what
it had been in 1970, and noted with satisfaction that the
report showed many improvementsin form and substance
andwaseasier toread. Inhisview, theproposal to splitthe
sessionsof |L Cinto two shorter sessionswould reap gains
beyondthe Commission’ sexpectations. Themodernization
of theCommission’ sworking methods, largely attributable
totheeffortsof new del egationsthat hadjoined since 1970,
did not obviate the need to continueto survey thefield for
new topics to fuel its future debates. Governments had a
part to play in that process.

34. Turning to the difficult question of the role of the
Committee and of member delegations in analysing the
report of the Commission, he stated that dialogue was an
essential part of that anal ysi sand consisted of anexchange
between two speakers. For reasonsrelated to the nature of
the annual debate and the quality of governmental
responsesto Commission reportsand questionnaires, that
exchange was not as fruitful as it should be. The
introduction of mini-debatesonindividual chaptersof the
report instead of ablockbuster debate on the whole report
had brought about areductionin the length of statements
and introduced some variety into the topics dealt with
during the session. The question should nevertheless be
asked whether that reform had improved thequality of the
debate, since the consideration of atopic lasted only two
or three meetings, obliging delegations to deliver
statementseither prepared in advance or hastily written at
the last moment.

35. On the other hand, he did not miss the former
practice of sending Commission members to the Sixth
Committeetooffer their Governments' viewsontextsthey
had helped to formulate. Confusing the roles of
Commission member and government representative had
not ensured independence or objectivity at the time, and
woulddosoevenlessnow. Theproblemarosefromthefact
that neither the members of the Sixth Committee nor the
members of the Commission had aclear idea of what the
Sixth Committee’s annual debate on the Commission’s
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report should be. The occasion for delegations simply to
pay respect to the work done by the Commission or to
expresstheir viewsand concernswithaview toguidingits
future work? The occasion for ILC to hear theimmediate
reaction of Statesto its report or subsequently to receive
detailed commentsand observations?That approach could
perhaps be replaced by a series of informal meetings
throughout the year. The question was what form the
debate should take and whether its form should remain
unchanged year after year. In hisview, the debate did not
need to take the same form every year. Commission
members might be invited to the General Assembly to
attend the meeting of legal advisers for an informal
exchange; or informal meetingsmight beorganizedonILC
topics for the special rapporteurs dealing with those
subjects, other Commission members, and delegations. He
hopedthat hisproposal swould befollowed upin 2000, and
that in the interim they would be given careful
consideration, particularly duringthe Commission’ sfifty-
second session.

36. Mr. Széndsi (Hungary) said that his delegation,
whichendorsed thedraft guidelinesingeneral, wouldlike
tocomment onthree subjects: impermissiblereservations,
reservations to bilateral treaties, and conditional
interpretativedeclarationsto bilateral treaties. Regarding
the matter of impermissible reservations, his delegation
noted with satisfaction that the Commission had set out,
inthecommentary onthedefinitions, somebasicclarifying
principles. While his delegation shared the view of ILC
with regard to the permissibility of across-the-board
reservations, it was firmly convinced that those
reservations should continue to be prohibited in the case
of certain multilateral normative treaties, such as human
rights treaties. It would perhaps be useful for ILC to
explore, at alater stage, the question of the admissibility
of reservationsto those treaties, including the criteriafor
such admissibility and the possibleroleto be played by the
bodies monitoring human rightstreaties. At alater stage
it could revert to the question of definitions and include
elementsonimpermissiblereservationseither inthedraft
guide or in the commentary.

37. Hungary shared the view of the Special Rapporteur
that unilateral statementsinrespect of bilateral treatiesdid
not constitutereservations. Inalmost all instances, theaim
of the parties formulating that sort of statement was to
renegotiate the treaty in question and to obtain the
agreement of the other party to the modification of a
particular provision. Such reservations could therefore be
considered tantamount to arefusal to accept the treaty as
drafted. Interpretative declarationsthat werenot aimed at

changing the legal effect of atreaty should be admissible.
It was nonetheless true that, as the Commission had
indicated, a number of elements helped to blur the
necessary distinction between reservations and
interpretativedeclarations. Giventhefact that most States
considered reservations to bilateral treaties to be
impermissible, the Commission must further clarify the
distinction between the two types of interpretative
declaration and their legal consequences, especially in
relation to bilateral treaties.

38. Mr. Alabrune (France) said that the French term
“directives” used to describe the Commission’s draft
guidelines was not satisfactory because it suggested
compulsory rules. Theterm “lignesdirectrices” would be
more appropriate in the French text.

39. He welcomed the Commission’s efforts to define
across-the-boardreservations, theusefulnessof which had
been shown in practice. They must be distinguished from
general reservations, which made any commitment a
hollow one.

40. While satisfied with the substance of the draft
guidelines on object of reservations and statements
purportingtodischargean obligation by equivalent means,
he wondered if it was appropriate for them to be in the
form of guidelines. The draft guidelines on statements
purporting to limit the obligations of their author and
statements purporting to discharge an obligation by
equivalent means could be deleted and become new
paragraphsinthedraft guidelineon object of reservations.
A simple reference could then be made in the related
commentary to statements purporting to undertake
unilateral commitments.

41. Hisdelegationwasparticularlyinterestedinthedraft
guideline on the definition of interpretative declarations
because experience had shown that there were difficulties
in that area. It was therefore very worthwhile for the
Commission to better define that issue. The method
adopted by the Special Rapporteur and the criterion of
intent which had been chosen to define interpretative
declarations were quite satisfactory because they allowed
adistinctiontobemadebetweeninterpretativedeclarations
and reservations. The definition of an interpretative
declaration must however specify themoment at whichthe
State or international organization making such a
declaration was required to formulate it. It would be
preferableto confine such declarationsto alimited period
of time, which could be the same as that for formulating
areservation. Removing any mention of alimited period
of timefromthedefinition of aninterpretativedeclaration
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would, moreover, run the risk of weakening the time
element characteristic of reservations. That time element
was just as necessary in the case of conditional
interpretative declarations.

42. He agreed that statements of non-recognition, by
which certain States indicated that their participation in
atreaty did not imply recognition of an entity as a State,
were outside the scope of the Guide to practice. Such
statements did not purport to exclude or modify the legal
effect of particular provisions of the treaty but sought
rather to deny the entity in question the capacity to make
a commitment, and therefore to preclude any treaty
relationshipwithit. Statementsof general policy whichdid
not have a sufficiently close link with the treaty to which
they referred must also be excluded from the scope of the
Guideto practice.

43. The draft guideline on statements concerning
modalities of implementation of atreaty at the internal
level, inits current form, posed areal problem. The text
stated that such statements were outside the scope of the
Guideto practice only insofar asthey had no effect on the
rights and obligations of their author vis-a-vis the other
contracting parties. Yet in cases where the treaty in
guestion made specific modalities of implementation
compulsory for theinternal legal systemsof Statesparties,
such statements could constitute veritable reservations,
even if the desire to modify or exclude the legal effect of
certain provisions of the treaty was not immediately
apparent. It would therefore be more prudent to adopt the
position that a statement concerning modalities of
implementation of atreaty at theinternal level wasstrictly
for information purposes if, on the one hand, it did not
purport to have any effect on the rights and obligations of
the State which formulated it and if, at the same time, it
was incapable of having such effect.

44. Finally, in relation to “reservations’ to bilateral
treaties, he believed that statements of that type did not
constitute reservations because they did not lead to any
modification or exclusion from legal effect of certain
provisionsbut rather modifiedthetreaty itself. Thetitleof
the draft guideline should be modified to indicate clearly
that it dealt with statementsai med at modifying abil ateral
treaty.

45. Mr. Magnuson (Sweden), speaking on behalf of the
Nordic countries, noted the welcome tendency among
States to reduce the number of reservations attached to
human rightsinstruments. Another positive devel opment
was that some States had made their reservations more
precise. Unquestionably, theconsistent policy of objecting

to reservations or to modifications to reservations which
might undermine the integrity of atreaty had played an
essential role in promoting that tendency.

46. At the current stage of discussions, the Nordic
countries found the draft guidelines developed by the
Commission acceptabl e, with oneexception. Accordingto
draft guideline 1.1.3 (Reservations having territorial
scope), aunilateral statement by which a State purported
to exclude the application of a treaty or some of its
provisions to a territory to which that treaty would be
applicablein the absence of such a statement, constituted
areservation. Yet the legal situation with respect to the
various parts of aterritory varied considerably between
States, as did the competence of the central Government
tolegislate for autonomousregions. Sincetherewere also
various kinds of treaties, it was not at all obvious that a
statement of the kind referred to in guideline 1.1.3
constituted areservation. Sometreatiesexplicitly forbade
reservations. If aunilateral statement of thekind referred
toinguidelinel.1.3wascharacterized asareservation, it
couldhavetheunfortunateeffect of preventing some States
fromratifyingthetreaty inquestion. TheNordic countries
were of theview that no decision astowhether or not such
astatement was areservation could be made without first
analysing the object of the treaty and the effect that the
statement would have on its application. It was very
probable that after such an analysis it would become
obviousthat somestatementshavingterritorial scopecould
be considered interpretative declarations and others
reservations.

47. TheViennaregimeregardingreservationshad gaps,
particularly in the area of inadmissible reservations,
reservations incompatible with the object and purpose of
thetreaty or other prohibited reservations. Thusthe effect
of an objection to areservation wasthat the provisionsto
whichthereservationrelated did not apply betweenthetwo
States, which was often the opposite of what the objecting
State wanted, particularly in the sphere of human rights.
Finally, the admissibility of reservations seemed to be
attracting growing interest among States, and the Nordic
countries were disappointed that that issue would not be
dealt with until 2001. Hethereforeencouraged the Special
Rapporteur to begin study of the issue of inadmissible
reservationsas soon as possible, in particular with regard
to the doctrine of severability.

The meeting rose at 5.20 p.m.



