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A/C.6/54/SR.22

The meeting was called to order at 3.15 p.m.

Agenda item 155: Report of the International Law
Commission on the work of its fifty-first session
(continued) (A/54/10 and Corr.1 and 2)

1.  Mr.Klingenberg (Denmark), speaking on behalf of
the Nordic countries, said that those countries attached
great importanceto the conclusion of the consideration of
thedraft articleson Stateresponsibility (chap. V), which,
alongside the law of treaties and the law of the peaceful
settlement of disputes, constituted the last major building
block of theinternational legal order. It hadtaken 48years
for the International Law Commission to adopt the draft
articlesin first reading, and it was to be hoped that the
Commission would compl ete the second reading by 2001,
the date on whichtheterm of officeof itscurrent members
would expire. It would then be up to Member States to
bring thetopictoaconclusioninthe General Assembly or
at adiplomatic conference. The slow pace of the drafting
process was not the fault of the Commission alone, but
reflectedlapsesinthepolitical will of Statesto movefrom
words to deeds.

2. TheNordic countriesappreciated and supported the
efforts of the Special Rapporteur to streamline the draft
articles by merging overlapping provisions and deleting
articleswhich appearedto beoutsidethe scopeof thedraft,
particularly in chapters| toll1. They therefore supported
the deletion of articles 20, 21 and 23 concerning
obligationsof conduct, result and preventioninsofar asthe
distinction betweenthosethreecategoriesof obligationdid
not have any bearing on the consequences of their breach
as developed in the part two of the draft. The Nordic
countriesal so supportedtheproposal that theprovisionon
the exhaustion of local remedies (art. 26 bis, former art.
22) should be formulated as a savings clause, since that
ruleoperated asaprerequisitetoaninternational claimin
certain cases.

3. TheNordiccountrieshad nocommentsto makeabout
chapterslV andV atthecurrent stageof theCommission’s
work, but could immediately support the inclusion of a
provision (art. 34 bis) on the procedure for invoking a
circumstance precluding wrongfulness as well as the
additionof aprovisiondealingwith cessationinarticle 35,
ontheconsequencesof invoking acircumstance precluding
wrongfulness.

4.  Withregardtothespecificissueslistedin paragraph
29 of the report, the Nordic countrieswere not convinced
that a distinction between a State or States specifically

injured by aninternationally wrongful act and other States
which had a legal interest in the performance of the
relevant obligationswould serveauseful purposegiventhe
uncertainty of the concept of “other States which have a
legal interest”. They considered the question of
compensation to be an essential issue on which more
detailed provisionswere needed, particularly with regard
to the assessment of pecuniary damage, includinginterest
and loss of profits. The linkage between the taking of
countermeasures and compulsory arbitration actually
encouraged resort to such measures instead of limiting
their use; if they were delinked, strict limitations would
need to be imposed on the taking of countermeasures,
including refusal by the wrongdoing State of an offer to
settle the matter through abinding third party procedure,
asacondition for resorting to such measures. A situation
inwhich aplurality of Stateswasinvolved in abreach of
aninternational obligationorinjured by aninternationally
wrongful act did not appear to necessitate a particular
treatment in the draft articles, but could be coveredinthe
commentaries.

5. The Nordic countries encouraged the Special
Rapporteur and the Commission to continue their efforts
to finalize the second reading of the draft articles during
the next two sessions.

6. Mr. Yamada (Japan) said that hisdelegation hoped
that the Commission would complete the second reading
of thedraft articlesby 2001; hisGovernment believed that
the primary objective of the codification of international
law on State responsibility, the subject of chapter V of the
report, wasto provide an effectivelegal framework for the
resolution of disputesamong Statesin that area. Thework
of the Commission must therefore be based on prevailing
State practices rather than on abstract concepts. The
Commission should not hesitatetorevisethedraft articles
if necessary. His delegation wished to make a few
comments on chaptersllil, IV and V.

7. Thedrasticrationalization of chapter 111 had hel ped
make the text explicit and concise; his delegation hoped
that the Commission would provide the necessary
explanations, in the commentaries to the newly revised
articles, for the changesit proposed. It was fortunate that
the Commission had decided to postpone the decision on
the question of the exhaustion of local remedies, which
should be carefully studied in order to determine its
placement, itsfunction and itsrel ation to the questions of
diplomatic protection. As to draft article 19 concerning
Statecrimes, theconsideration of which had beendeferred
toalater stage, hisdel egation understoodthat thereexisted
virtual consensus in the Commission not to include the
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concept of the criminal responsibility of the State in the
draft articles. The Commission should perhaps consider
whether there should be a hierarchy of international
obligations and whether any special legal consequences
shouldbeprescribed for thebreach of such obligations. No
useful purpose was served in categorizing international
obligations unless different legal consequences were
provided for breaching them. He reiterated his
Government’ s opposition to the inclusion of the concept
of State crimesin the draft articles.

8. His delegation highly appreciated the distinction
madeby the Commissioninchapter IV of thedraft between
aid and assistance, direction and control, and coercion, a
distinction which should be amply reflected in part 11,
dealing with accompanying responsibility. It also
appreciated the Commission’s effort to take into account
precedentsand current State practicesand believed that it
was appropriate to include article 29 bis, on compliance
with a peremptory norm, in chapter V. With regard to the
exceptio envisaged in the new article 30 bis (Non-
compliance caused by prior non-compliance by another
State) proposed by the Special Rapporteur, that concept
could be included with either “force majeure” or
“countermeasures’, although it had a distinct legal
character from either of them. In any event, that article
must be clearly formulated, and the need for it must be
properly assessed, when the draft articles on
countermeasures were finally formulated.

9. Compensation for damage as a result of invoking
circumstancesprecluding wrongfulnessandtheprocedures
for invoking such circumstances were not clearly
stipulated; those aspects needed further review. His
Government believed that in general the circumstances
precluding wrongfulness must be strictly limited so that
States could not take advantage of that excuse to evade
their responsibilities. The Commission must take a clear
stand that chapter V contained an exhaustive list of such
circumstances. With regard to countermeasures, his
delegation believed that a proper balance should be
attained between the target State and the injured State.

10. HisGovernment would submit commentsinwriting
on some specific questions of State responsibility in
responsetotheCommission’ srequestinparagraphs28and
29 of itsreport.

11. Mr. Winkler (Austria) said that his Government
considered State responsibility to be one of the most
important topics on the International Law Commission’s
agenda and that it had offered extensive comments on
chapter V of thedraft arti clesprepared by the Commission.

It believed that chapter V should provide firm guidelines
to the States on the prevention and resol ution of conflicts;
assist Statesto behaveinaway that avoidedinternational ly
wrongful acts; andtakeeffect assoon aspossible, sincethe
work of codification should havebeen compl eted sometime
ago.

12. InregardtoArticle29onconsent, heagreedwiththe
Special Rapporteur that, fromadoctrinal point of view, the
issue could, in principle, be considered an element of the
primary rule, but believed that it would be wise to retain
thearticleinits present place. Asfor deleting paragraph
2 of article 29, which contained an exception based on
general international law, his delegation recognized that
certain peremptory norms of international law could be
construed as containing an “intrinsic” consent element.
Neverthel ess, theinclusion of aprovision containing ajus
cogens exception to the general rule of consent was
warranted.

13. Inprinciple, heagreed withthe proposed wording of
the new article 29 bis entitled “Compliance with a
peremptory norm”. However, for the sake of clarity, he
supported the proposal that somereferenceto Article 103
of the Charter of the United Nations should be made,
possibly in the respective commentary.

14. He questioned the inclusion of article 30 bis “Non-
compliance caused by prior non-compliance by another
State” as a circumstance precluding wrongfulness.
According to doctrine, exceptio inadimpleti contractus
appeared to be a primary rule, although the distinction
between primary and secondary rules had still not been
clearly established. His delegation believed that any
presumed interrelationship with secondary rules
concerning countermeasureswasastructural error andwas
not convinced that any reference to that exceptio was
warranted, outside the framework of the Vienna
Convention on the Law of Treaties.

15. Inregardtoarticle31onforce majeure, hewelcomed
the changes proposed by the Special Rapporteur and
approved by the Commission, especially thedel etion of the
reference to “fortuitous event” in the heading and all
subjective elements of the text, as it had suggested. He
believed that the current text of article 31 still contained
a subjective element as it referred to an “unforeseen
external event”; to avoid any misinterpretation, it would
be preferable to use the word “unforeseeable”. He also
attached considerable importance to the mention of due
diligenceasastandard to be appliedto the performance of
theobligationsof international law, whichthe Commission
had been discussing for sometime. Nevertheless, in view
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of the advanced stage of the draft, it would be acceptable
toincludea®without prejudice’ clause, asin article 73 of
the Vienna Convention on the Law of Treaties. The due
diligence standard could then be mentioned in the
commentary.

16. Inthecase of article 33 on the state of necessity, his
delegation noted that slight but quite important
discrepancies existed between the text presented by the
Special Rapporteur in the report being examined and the
wording of draft article 33 adopted by the Commission’s
Drafting Committee, (A/CN.4/L.574). One of the most
subtle changesmade by the Drafting Committeerelated to
thewording of paragraph 1, subparagraph (a), inwhichthe
criterion of “essential interest” was no longer limited by
the reference to the State: [unless] “the act is the only
means of safeguarding an essential interest of that State
against agrave and imminent peril” having been changed
to [unless the act] “is the only means for the State to
safeguard an essential interest against a grave and
imminent peril”. Thechangeentailed maj or consequences
asitbroadenedthearticle’ sscopeof application. Thesame
was true of the quite pertinent reference to “the
international community as awhole” in the text adopted
by the Drafting Committee [para. 1(b)], which took into
account obligationserga omnes. The changesin wording
of article 33 should be examined carefully inview of their
far-reaching effectsand the potential for abuse. Asfor the
very controversial issue of humanitarianintervention, his
Government entirely shared the Special Rapporteur’s
opinionthat thequestion of humanitarianinterventionwas
governed by primary rules of international law, in
particular article 2, paragraph 4, of the Charter of the
United Nations and, consequently, was not governed by
article 33. His delegation therefore trusted that the
misleadingwordinginthecommentary toarticle33would
be amended.

17. Although the Commission had addressed a number
of problems, others remained, in particular that of the
injured State. His delegation was not satisfied with the
current text of article 40, asthewording did not appear to
reflect developments in contemporary international law.
New approaches to the issue who was entitled to invoke
State responsibility were necessary. Furthermore,
international law wasincreasingly governed by ruleswhose
structurenolonger corresponded totheclassic Westphalian
system, based on reciprocity. The obligations resulting
from such rules were directed at the community of States
in their entirety or were of a standard-setting nature.
Responsibility for thebreach of erga omnes rulescould not
be treated in the same manner as those based on

reciprocity. A distinction could therefore be envisaged
between those States that suffered particular damage, on
theonehand, andthoseentitledtotakelegal actionagainst
thewrongdoer, ontheother. Hisdel egationwasawarethat
such an approach required the Commission to use
considerable imagination, but believed it was the most
appropriate way to solve the problem. Lastly, he recalled
a closely related issue that the draft articles had not
reflected: the relation between States entitled to invoke
responsibility with regard to one and the same breach. For
example, wouldoneState’ sclaimfor reparationabsorbthe
rightsof theother States? The omission of applicablerules
was of particular concern.

18. Mr. Wee (Singapore), commenting on chapter 1V
“nationality in relation to the succession of States’,
welcomed the expeditiousness and clarity of the
Commission’s work on an issue that interested many
States, as indicated by the numerous statements. He
supported the Commission’s decision to recommend
concluding discussion of thetopicand noted that it wasan
excellent precedent for futurework. The Commissionwas
uncertain what form the draft articles should take. A
declaration of the General Assembly would appear to
provide a degree of flexibility in the application of the
provisions. It was unfortunate that the Commission itsel f
had given noindication asto the form, and his del egation
awaited further discussion with interest.

19. Turningtochapter VII* Jurisdictional immunitiesof
States and their property”, he emphasized the usefulness
of the work done by the Working Group. In particular, it
had described how thework had evol ved and had suggested
futureapproaches. It wasapotentially controversial topic,
in so far as some States were not prepared to accept the
conceptsemphasized by the Commission. It wasuncertain
whether the Working Group’s suggestions would be
sufficient to reconcilethe differing points of view and the
suggested provisions would have to be examined further.
To that end, the suggestion of the United Kingdom and
Australiaonthepossibility of drafting amodel law onthe
issuewasmost i nteresting and worth seriousconsideration.

20. Onthesubject of chapter V, State responsibility, his
delegation took note of the significant progress made
during the fiftieth and fifty-first sessions of the
Commission. It also noted that the Commission had
requested theopinion of Governmentsonseveral questions
raised by the draft articles. That was an excellent way of
initiating adial oguewith Governmentson specificissues,
and his delegation would endeavour to reply. The
Commission had al so adopted abroader perspectiveonthe
draft articlesand commentariesand had theexcellentidea
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of deleting or simplifying certain provisions, in particul ar
in the chapters examined during its most recent session.

21. Withregardtothefinal formof thedraft, herecalled
article 1, paragraph 1, of the 1947 statute of the
International Law Commission, which provided that the
Commissionshould haveforitsobject thepromotion of the
progressive development of international law and its
codification. Article 15 defined progressive development
as meaning the preparation of draft “conventions on
subjects which have not yet been regulated” and
codification as “the more precise formulation” and
systematization “of rules of international law in fields
where there already has been extensive state practice”.
That distinction highlighted the form the Commission’s
drafts might eventually take, which was certainly not
limited to multilateral conventions, because where State
practicewasextensivebut alsodivisivesuchasolutionwas
not necessarily themost appropriatemeansof ensuringthe
progressive development of the law. The Specia
Rapporteur had been quite right to suggest postponing
discussion of that issue.

22. His delegation encouraged the Commission to
continue to make a clear distinction between principles
already established under international law and those that
were still evolving or developing. Where State
responsibility was concerned, that distinction wasvital in
order to avoid controversy. A clearly drafted commentary
which took into account that distinction, particularly for
revised or additional articles, would beamost useful guide
for State practice and would be in keeping with the
Commission’ s mandate under its statute. That approach
would also ensure that the Commission’ swork continued
to represent the most exhaustiverestatement of thelaw on
that topic and would provide a balanced and objective
elaboration of the principles articulated therein.

23. Ms. Quezada (Chile) said she hoped that the draft
articleson Stateresponsibility (chap. V) would beadopted
intheform of aconventionduringaspecial conferenceand
was surprised that the assurances and guarantees of non-
repetition were contained in the part of the text dealing
with reparation for injury caused. Unlike restitution in
kind, indemnification or satisfaction, which tended to
cancel or attenuate the injury, assurances and guarantees
of non-repetition referred rather to injury which could be
causedinthefutureandwerethereforemoreclosely related
to precautionary measures.

24. Withregard to the determination of injury, it would
be preferableto establish ageneral rule which would take
into account the obligation breached, its seriousness, the

interests of the international community as a whole, the
effectiveapplicationof international |aw and of justiceand
finally, the proportionality of any compensation to the
damage caused and to the advantageswhich would accrue
totheinjured Stateaswell astothereal economic or other
capacity of theoffending State. Compensation should never
havethe effect of depriving the population of a State of its
means of subsistence, which would be excessive. Any
indemnification must certainly include interest and, if
necessary, loss of income, as provided for in the
Commission’s draft, as well as moral prejudice. The
question of theorigin of that indemnification must also be
dealt within all cases.

25. Theinclusion in the draft of rules applicable to
countermeasures could be a source of confusion or even
oppositiontothe planned text, becausein some casessuch
measures could be lawful and in others they could be
compulsory for the State taking them, and they would not
thereforebeinternationally wrongful . At thecurrent stage
of the Commission’s discussions on that question, it
appeared that countermeasures should indeed beincluded
on condition that the draft stated clearly that
countermeasuresmust beinaccordancewithinternational
law, adopted in good faith, proportional to the seriousness
of the internationally wrongful act which had motivated
them, mustimply acceptancethat adisputeexisted between
the States in question, requiring them to reach a peaceful
settlementinaccordancewithinternational law. They must
also be considered | egitimatein themeantimeand mustin
no case affect the rights of third party States.

26. Theestablishment of alink between countermeasures
and the settlement of disputestended to modify the nature
of the former because the obligation to settle by peaceful
means disputes linked to awrongful act took precedence
over all other obligations. Moreover, therules applicable
to the settlement of disputes did not come under the
heading of Stateresponsibility becausetheir objectivewas
the peaceful settlement of disputes arising out of the
application or interpretation of primary or substantive
rules, and secondary rules or those involving attribution
of responsibility. They therefore required special, more
detailed provisions. Including them in the draft added
nothing new and coul d even pose problemsfor theadoption
of the proposed text by the Commission aswell asfor its
eventual implementationintheformof aconvention. Thus,
intheareaof countermeasures, thecompul sory arbitration
requiredinsuch casescould at timesaggravatethedispute
which they were intended to resolve and even create new
tensions between the States. The draft must therefore
indicate that arbitration depended not only on legal
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considerationsbut al soon political factors, sinceit affected
justiceandinternational peaceand security. The proposed
provisionsrel ativetothesettlement of disputeswereinfact
intendedto makeinternational responsibility effectiveand
could therefore be described as “tertiary rules” which
contributed to theimplementation of the secondary rules.
It would therefore be preferable to refer in general to the
obligation of Statesto seek apeaceful solution to disputes
falling under the regime of international responsibility.
Finally, the creation of a supplementary authority to rule
on the validity or non-validity of arbitration decisions
would inevitably affect the weight given those decisions,
thereby destabilizing international relations and making
the International Court of Justice the final authority for
arbitration questions, which was not an acceptable
solution.

27. Ms. Skrk (Slovenia), turning to chapter V11 of the
report under consideration, onjurisdictionandimmunities
of States and their property, said that she had carefully
studied the report of the Working Group of the
International Law Commission on the question and
believedthat thefivemainissuesaddressed by theWorking
Group reflected the coreissueswhich domestic courtshad
to consider in casesinvolving the concept of thesovereign
immunity of aforeign State. Inview of the proliferation of
commercial activities, the adoption of universally
acceptablelegal standardsonjurisdictional immunity was
of the greatest importance. Since a growing number of
States gave a restrictive interpretation to the concept of
immunity, thecourseof actionadopted by thel nternational
Law Commissionin order to reach acompromisesolution
seemed realistic and wise. Her delegation agreed with the
new definition of the State proposed by the Working
Group, particularly inrelation to the federal State and its
constituent units. Indeed, the adoption of an imprecise
definition which the constituent units of a State could
invoke in order to claim jurisdictional immunity of their
own would be dangerous and would not contribute to the
stabilization of international commercial or other rel ations.
Thelnternational Law Commission, having hadto consider
the capacity of federal units to conclude treaties, had
already decided that that capacity could be exercised only
by acomposite State as an international legal person that
wasinternationally responsiblefor treaty relations under
theViennaregimeonthelaw of treaties. The same course
of action should be followed in respect of jurisdictional
immunities.

28. How to defineacontract or commercial transaction
of a State was the question most frequently raised in
domestic courts in respect of granting or waiving the

jurisdictional immunity of aforeign State. The proposal
of the Working Group, which had had to choose between
thetwo main criteriaapplied in that regard — nature and
purpose — and was, in fact, to preserve the definition of
commercial transaction from the 1991 draft, seemed
reasonable. In practice, however, it might leave room for
different interpretations.

29. HerdelegationhadnoobjectiontotheCommission’s
proposed redrafting of the concept of a State enterprisein
relation to commercial transactions. Thefact wasthat, in
the past decade, numerous States of Central and Eastern
Europe had shifted to a market-oriented economy, which
had led to a reduction in the number of State companies
andentitiesinvolvedininternational commercial relations;
however, the frequency with which States, through their
entities, became parties to international transactions or
contractshad not diminished. It wasthereforeasimportant
asever to arrive at adefinition of State organsand bodies
involved in such activities.

30. The Commission’s decision to leave the primary
jurisdictionfor contracts of employment to the state of the
forum seemedwise, sinceit preserved thedelicate balance
that should exist between the protection of rights of local
employees and respect for the immunity of the foreign
State. Likewise, it supported the Working Group’s
proposed approach to prejudgment or post-judgement
measures. On the other hand, the term “prejudgment
measures’ contained in the report of the Working Group
could easily bereplaced by thebetter knownterm“interim
measures’. It would also be useful to add a non-
discrimination clause in the portion of the draft on
measures of constraint against aforeign State’ s property.

31. Her delegation had studied with great care some
recent developments in State practice mentioned in the
annex of thereport of theWorking Group, particularly the
Pinochet case and the theory that jurisdictional immunity
should be waived in the case of death or personal injury
resulting from actscommitted by aStateinviolation of jus
cogens human rights norms. Those new trends should not
be ignored.

32. With regard to State responsibility, which was
discussed in chapter V, Slovenia supported the approach
taken by the Special Rapporteur, who believed that the
draft adopted onfirst reading should beupdatedinthelight
of contemporary State practice; decisions and advisory
opinions of the international tribunals, particularly the
International Court of Justice; andtheliterature. It agreed
with the Special Rapporteur that the Commission’ swork
on the question of international responsibility should,
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aboveall, deal with the secondary obligation arising from
thebreach of aninternational obligation and believed that
it was reasonable to consider deleting or merging certain
articles for the sake of simplicity and clarity. Her
delegation was not entirely satisfied with the distinction
drawn between obligations of conduct and obligations of
resultindraft article 20. If the Commission wasunableto
arriveat asuitableformulationfor that difference, it should
take into account the general principles of law and the
jurisprudence of international tribunalsrather than adopt
a solution that was significant for some internal legal
regimes only. In Slovenia, for example, the obligation of
result wasrare. Moreover, an obligation of result referred
to adifferent concept from that of respect for due process
of law. Thus, a State might not always be held
internationally responsiblefor theresult of proceedingson
thelegal protection of anatural or legal person; however,
it couldbeinternationally responsiblefor guaranteeingdue
processof law onbehalf of itscompetent organsand courts,
particularly inthecaseof anabuseof recognizedrightsand
adenial of justice.

33. Asfor “completed and continuing acts’, she agreed
with the Special Rapporteur that it was a highly political
issue. There were no legal grounds for arguing that the
deprivation of property after the Second World War by
nationalization or expropriation, for which no
compensation had been paid should be considered acts of
continuing character and treated as such under the
European Convention on Human Rights. First, it gave a
retroactive effect to the Convention, which was contrary
tothe provisions of the Conventionitself and to thelaw of
treaties in general and, second, in the 1990s, the States
concerned had adopted laws concerning the restitution of
confiscated property or compensation, which had become
effective (ex nunc) from the date of the restitution or
compensation, and not from thedatewhen thedeprivation
of property had taken effect.

34. Turning to the implication of a State in the
internationally wrongful act of another State and
circumstances precluding wrongful ness, she said that her
delegation agreed with the course of action pursued by the
Special Rapporteur and the Commission but reserved the
right to expressitsviewson the question at alater date or
when the draft was considered on second reading.

35. Withregardtochapter VI onreservationstotreaties,
she said that her delegation firmly supported the
Commission’s view that the basic provisions on
reservations to treaties were to be found in the Vienna
regime, inother words, the Conventionsof 1969, 1978 and
1986. Asarecent successor State, Sloveniawelcomed, in

particular, the definition of reservations contained in the
draft Guide to Practice which included the case of
unilateral statementsby States, which madeanotification
of their successionto atreaty, thereby ensuringfull respect
for the sovereign equality of States in the treaty-making
process. The draft guide which the Commission had just
adopted on first reading proposed numerous practical
solutions and clarifications in respect of reservations to
treatiesandinterpretativedeclarationsin multilateral and
bilateral treaties. The International Law Commission
should continue to elaborate the draft Guide with aview
to considering it on second reading.

36. Mr. Dufek (Czech Republic), referring to chapter V
of thereport under consideration, on State responsibility,
welcomed the efforts being made by the Commission to
group together provisionsand articlesthat wererelated to
each other and to delete those that were superfluous or
added nothing new. That simplified and enhanced the
organizational structureof thedraft articles. He supported
the Special Rapporteur’ sproposal to mergearticles16,17
and 19, paragraph 1, into a single article, and combine
articles 18, paragraphs 3 and 5 and 24, 25 and 26 in two
separate articles. Articles 18, 24, 25 and 26 had been
considered too vague by some States and too analytical by
someothers. Thedefinition of “ continuing wrongful acts”
and “ composite acts” in the draft articles might appear to
betooabstract and not very hel pful. Neverthel ess, that type
of theoretical approachwasof undeniablevalueinpractice
and might play akey roleindeterminingtheresponsibility
of aStateor thereparationit wasliablefor. Theinevitably
abstract nature of those provisions, which should be
retained in the draft articles, could be offset by a
commentary. Ontheother hand, thedel etion of articles20
and 21 wasjustified, becausethedistinctionthat they made
between obligations of conduct and obligations of result
had no bearing onthe consequencesof abreach and did not
fall within the realm of responsibility.

37. Article27 should beretained but itswording should
bereformulated. Theconcept of aState’ sresponsibility for
the aid and assistance it provided to another State in the
commission of an internationally wrongful act could not
be accepted without taking into account the subjective
element, namely, thewrongful nessof theact, whichwould
be sufficient in that case. The new element introduced by
the Special Rapporteur in his second report, namely that
theresponsibility of an assisting State should be confined
to completed actsthat would have been wrongful had they
been committed by the assisting Stateitself, wasalso very
satisfactory.
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38. Asfarasarticle 31, which dealt with force majeure
was concerned, he supported the proposal to delete the
provisionsdealing with knowledge of wrongful nessof the
act committed, becausethey could bemisleading and were
contrary to the notion of general elementsrequiredfor the
establishment of a State’ s responsibility. With respect to
article 32, his delegation was not in favour of extending
the scope of distress to cases where honour or moral
integrity were at stake, since widening the scope of
application could be dangerous and open up possibilities
of abuse. Distressshould beinvoked only whenhumanlife
was at stake.

39. Mr. Thayeb (Indonesia), commenting on chapter V
of thereport under consideration, on State responsibility,
noted that the Commission had made further progress on
that topic. Concerning the breach of an international
obligation, particularly the distinction between primary
and secondary obligations, the Commission had followed
the realistic approach taken by the Special Rapporteur,
whichmadeit possibletoidentify therel ationshipsamong
the different articles and parts of the draft.

40. Asfar asarticle 16 was concerned, the relationship
between the law of State responsibility and the law of
treaties had been generally acknowledged. In order to
resolve the problem of a treaty obligation that was in
conflict with general international law, article 62 of the
Vienna Convention on Treaties (fundamental change of
circumstances) could beinvokedtolessentheimpact of jus
cogens in articles 53 (treaties conflicting with a
peremptory norm of general international law) and 64
(emergence of a new peremptory norm of general
international law) of the Convention. In any event, the
Vienna Convention was concerned with treaties and, in
case of inconsistencies, the effect of jus cogens would
override the validity of atreaty as awhole. Furthermore,
the suggestion for the draft articlesto contain aprovision
containing a hierarchy of the different norms of
international law, had merit.

41. Hisdelegationwaswillingto consider other ideasto
tackle the issue of conflicting international obligations.
Concerning article 30 on countermeasures, the
Commissionrightly recognizedthat it wasacontroversial
subject, and that the possibility of abuse required that the
application of such measures should be strictly regulated.

42. Asfar asthe topic of nationality in relation to the
succession of States (chapter 1V) was concerned, the draft
preambleand theset of 27 draft articlesestablished alegal
framework that providedthebest juridical security notonly
for natural persons but for States as well. The second

preambular paragraph had rightly pointed out that
nationality wasessentially governed by internal law within
the limits set by international law. It would also be
important tofacilitatetheexchangeof information between
States so that the negative ramifications of a particular
succession of States were identified with regard to the
nationality of individualsaswell asto other issueslinked
to nationality.

43. His delegation had followed with interest the
evolutionof thetopiconjurisdictional immunitiesof States
andtheir property (chap. VII). Thedoctrineinthat regard
was traced back to the maxim “parem non habet
imperium”. With progress in international trade,
contemporary international law on the jurisdictional
immunity of States appeared to be based on two widely
accepted concepts. Accordingtothefirst, classical theory,
a sovereign State could not be made a respondent in the
national courts of another State without its consent. The
second concept, which was restrictive, recognized the
immunity of a State for public acts (acta de jure imperii)
but not for private acts (acta de jure gestionis). Hence, a
text that reconciled those two divergent views needed to
be formulated. Having said that, his delegation believed
that sovereign States should be immune from legal
proceedingsfor their acts, whether they were of private or
public nature. That was a key principle to be taken into
account in the provisions of bilateral, regional and
multilateral agreements governing the jurisdictional
immunities of States and their property.

44. Hewelcomed the suggestions of the Working Group
with respect to five main issues, namely: the concept of a
Statefor purposesof immunity; criteriafor determiningthe
commercial character of acontract or transaction; concept
of a State enterprise or other entity in relation to
commercial transactions; contracts of employment; and
measures of constraint against State property. It looked
forward to the Commission’ sconclusionson those points.

45. Asfar as the topic of reservations to treaties was
concerned (chap. V1), hisdel egationwassatisfied withthe
text of the draft guidelines with commentaries thereto
adopted at the fifty-first session of the Commission. It
welcomed the progress achieved, and it stood ready to
assist international institutions as well as States in
resolving thetopic of reservationsand, thus, contributing
to minimizing the dangers of disputesin the future.

46. Asfar asthe working methods of the Commission
were concerned (chap. X), hisdelegation would support a
moreintensive dial ogue between the Commission and the
Sixth Committee. Moreover, the recommendations made
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by the former to the latter were useful in that they
contributed to more focused deliberations of the General
Assembly. Another development was the presentation of
the report by the Chairman of the Commission in two or
threeparts, whichalso contributedto enhancingtheclarity
of discussions between the Sixth Committee and the
Commission. The same held true for the direct dialogue
between the Chairman of the Sixth Committee, the
Chairman of the Commission and the special rapporteurs
of the Commission. Lastly, he welcomed the fact that the
Commission’s documents were posted on its Web site,
which gave del egations adequate time to study them.

47. Mr. Varso (Slovakia) describedtheapproachthat he
thought the Commission should takeindealing with State
responsibility (chapter V), atopic which comprised two
maj or elements: breach of aninternational obligation and
restoration of the rule of law. The Commission should
establish the links between the first and second element.
Having established that framework, the Commission
should analyse the main or constituent elements of legal
relationships, namely the issues raised by the subject of
law, issuesrelating tolegal relationshi psbetween subjects
of law, issues concerning the restoration of observance of
obligations by subjects of law and the means of settling
disputes arising from an international responsibility.

48. Article 16 (existence of abreach of aninternational
obligation) addressed possible conflicting international
obligationsandtherel ationship betweenwrongful nessand
responsibility. As far as the hierarchy to be established
between the obligations arising from treaties and
determined by the peremptory obligations under
international law were concerned, it was not sufficient to
indicate that the latter had a hierarchically higher status.
It would be useful for the Commission to indicate what
those peremptory normswere, if only in the commentary.
The notions concerning the relationship between
wrongfulness and responsibility should be considered
within theframework of the common provisionscovering
thebeginning, continuation and cessation of responsibility,
inrelation to article 18 and articles 24 and 25.

49. Article 18 (Requirement that the international
obligation be in force for the State) had two distinct
aspects: whether the breach of an obligation waslinked to
a given State or not and, once that link had been
established, the issue of non-compliance with the
obligationin question. Article 20 (Obligations of conduct
and obligationsof result) should beplacedinaframework
of material and procedural rules. Paragraphs 1 and 2 of
articles 24 and 25 (Completed and continuing wrongful
acts) should be dealt with in succession with regard to

responsibility and the object of the obligation; paragraph
3 of article 24 should be included among the provisions
having to do with the object of the responsibility. Article
26bis (Exhaustionof local remedies) raisedtheinteresting
guestion of the beginning of the obligation in relation to
the exhaustion of local remedies. On that point, his
delegation agreed with the Special Rapporteur that the
Commission must clearly indicate that, in certain
situations, responsibility may not be invoked before the
exhaustion of those local remedies.

50. Thearticlesinchapter 1V of thedraft used juridical
terminology drawn from domestic criminal law. His
delegationbelievedthat the Stateresponsibility whichwas
indirectly involved in abreach of international obligation
(aid, assistance, direction, control or coercion) should be
treated in the same way as State responsibility which was
adirect breach of that obligation. That wasthebasisfor its
interpretation of the content of articles 27 and 28. Article
28bis would besuperfluousif it wasclearly stated that the
responsibility of theparty in direct breach of international
obligation was never in doubt.

51. The discussions in the Commission concerning
chapter V of the text (Circumstances precluding
wrongfulness) had tended to increase the number of
exceptions. He feared that such an approach would have
negativeconsegquencesonthesacred principleof pactasunt
servanda. Eachexceptiontendedtoweakenthat principle;
the stability of the basis for international relations could
be seriously compromised as aresult.

52. Althoughheunderstood why article29 (Consent) had
been included in the draft, he felt that it was essential to
definethecriteriaforitsapplicationinthearticleitself and
in the commentary. Article 29 bis (Compliance with a
peremptory norm) should at least specify some of the
peremptory normsof international |aw. Self-defence, which
wasthesubject of article 29 ter, certainly belonged among
the circumstances exonerating from responsibility, on
condition that it remained within the limits set in the
Charter of the United Nations.

53. Hisdelegation approved of the approach adopted by
the Special Rapporteur concerning article 30
(Countermeasures): countermeasures must be considered
to be aninstrument for guaranteeing the execution of the
obligation, reparation or cessation, and were linked to
implementation of international responsibility. That
question should therefore be dealt with within the
framework of the provisions relating to the re-
establishment of compliance with obligations. The idea
underlyingarticle30bis (Non-compliance caused by prior



A/C.6/54/SR.22

non-compliance by another State) was at the limits of
juridical speculation. That provision envisaged a
concatenation of obligations, a situation dealt with in
article 16 and article 30. His delegation, at the current
stage of discussions would support the proposal made in
the report that a decision on whether that was a special
casewould betaken at alater stage during the study of the
guestion of countermeasures.

54. Article31(Force majeure) also belonged amongthe
circumstances precluding responsibility, but the concept
of force majeure needed to be more clearly defined by
making a distinction between material or actual inability
to comply and circumstances making such compliance
more difficult.

55. With regard to article 32 (Distress), his delegation
shared the concerns expressed in the report that the text
currently stressed asubjectiveelement rather than objective
criterion, which could lead to abuses. He agreed with the
content of article 33 (Necessity), especially inlight of the
decision of the International Court of Justice in the
Gabcikovo-Nagymaros Project case.

56. Article34bis (Procedureforinvokingcircumstances
precludingwrongful ness) should beincludedinthesection
dealingwithmeasuresfor thesettlement of disputesarising
out of international responsibility. Those measures could
create akind of bridge between the state of wrongfulness
and the re-establishment of lawfulness. In that context it
would also be worthwhile to specify that contractual
obligations questioned by one of the contracting parties
remained valid until an independent body had made a
decision.

57. Article35(Consegquencesof invokingacircumstance
precluding wrongfulness) could be included in the part
dealing with the re-establishment of alawful state. With
regard tothe substance, morethought must begiventothe
ideathat, if the previousbehaviour of the State affected by
the act was wrongful, there was no justification for
indemnifying it, while the innocent State must be
indemnified by the Statewhich had breacheditsrightsand
harmed itsinterests. The question of theindemnification
of the affected State should also be dealt with in that
context.

58. Withregard to the subject of nationality inrelation
tosuccession of States(chap. 1V), hisdelegationfoundthe
suggested draft articlessatisfactory. They reflected thefact
that nationality was essentially a question of local law,
which implied the principle of the need to adopt domestic
legislation, although international law also had arole to
play, for example, the principle of the prevention of
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statelessness. His delegation also agreed with the
Commission’ srecommendation concerning theform that
the draft article should take: a declaration by the General
Assembly which would remind States of the general
principles concerning nationality in cases of State
succession and would guide their behaviour in that area.

59. Hisdelegationwishedto participatefullyindrafting
the text for that declaration, including the preamble, an
integral part of any international document which had a
real effect on itsimplementation and interpretation.

60. Finally, henotedthe Commission’ srecommendation
concerning the conclusion of work relating to nationality
inrelationtothesuccession of States, giventhat Statesdid
not seem interested in the study of the second part of the
topic, on nationality of natural personsin relation to the
succession of States.

61. Mr. Sun Guoshun (China) welcomed the changes
made to the first part of the draft articles on State
responsibility (chap. V). Herecalled that the Commission
had been very divided about how to approach article 20
(Obligationsof conduct), article21 (Obligationsof result)
and article23 (Obligationsof prevention). Somemembers
had believed that those three articles were unnecessary
categories and should simply be deleted. The others had
feltonthecontrary that they wereworthwhilebecausethey
would help tribunal s determine whether there had been a
breach of an international obligation and would serve to
affirm the regime of State responsibility.

62. Hisdelegation believed that the distinction between
the three types of obligation should be retained in some
form or another. Thedistinction between the obligation of
conduct and the obligation of result had become a
commonly accepted aspect of legal terminology. The
Commission should therefore be very cautious in
considering the complete deletion of articles 20 and 21.
The obligation of prevention could be dealt with in the
framework of the obligation of result. He nevertheless
supported the simplified version of article 20 proposed by
the Special Rapporteur and, in a spirit of compromise,
would beready to simply havethat distinction mentioned
in article 16, on condition that there be a detailed
explanation in the commentary.

63. With regard to article 22 (Exhaustion of local
remedies), he believed that rule was already firmly
established both in treaty law and in customary law. That
provision was an essential component of the law of State
responsibility in that it specified that a State was only in
breach of aninternational obligationwhenthe other party
could not succeed in obtaining from that State abehaviour
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corresponding to theinternational obligation in question,
after exhausting all local remediesor asaresult of adenial
of justice. The content of that article must therefore be
maintained either in the third part of the draft articles or
in the first part, as was currently the case.

64. Chapter |V of thedraft, dealingwiththeimplication
of a State in the internationally wrongful act of another
State, included article 27 (Assistance or direction to
another State to commit an internationally wrongful act)
and article 28 (Responsibility of a State for coercion of
another State), which in his opinion contained some
ambiguities. The words “directs and controls” and
“coercion” werenotidentical inmeaning; inadditionthose
threeconceptsshared someaspectsof themeaning of “ aids
or assists’. He therefore agreed with the Commission’s
decisiontoredraftthetwoarticlesinthreedistinctarticles.
Thenew titlefor chapter IV of thedraft (Responsibility of
aStatefor the acts of another State) was more appropriate
than the original title. He nevertheless felt that the title
should also contain the notion of wrongful ness.

65. Chapter V listed the circumstances precluding
wrongfulness. With regard to necessity in particular his
delegation wished to point out, asthe I nternational Court
of Justice had donein the Gab¢ikovo-Nagymaros Project
case, that, although necessity coul djustify non-compliance
with atreaty, that did not mean that the treaty ceased to
exist. As soon asthe state of necessity ceased, the duty to
comply with the treaty revived.

66. AstheSpecial Rapporteur had madeclear, article 33
could not beused asan excusefor violating the peremptory
norm of non-useof force. Giventhecontroversy generated
by the concept of humanitarian intervention there was
every reason to emphasize that point, which should be
explained in the commentary to the article in order to
prevent any misuse.

67. Mr. Zellweger (Observer for Switzerland) said that
his delegation was satisfied with the changes which the
Commission had made in chapter 111 of the draft articles
on State responsibility (chap. V of the report under
consideration). Inthedrafting of legal rulesterminological
distinctions had meaning only to the extent that the
subsumption of an act under oneor another of theconcepts
in question had distinct legal consequences. It was
nevertheless true that the theoretical differentiation
between obligations of conduct and obligations of result
was important even if it should not necessarily appear in
the text of the draft articles.

68. With regard to the distinction between “composite
acts” and “complex acts’, his delegation had noted the

Commission’s intention to remove any reference to
“complex acts”. The reasoning behind that approach was
understandable, but the removal of the reference might
makeit moredifficult tounderstand article 25 asproposed
by the Special Rapporteur.

69. The combination of paragraphs 3 to 5 of article 18
with articles 24 to 26 raised a number of questions. His
delegation fully endorsed the concern to distinguish
completed acts from continuing ones; however, it drew
attention to the repeated use in articles 24 and 25 of the
phrase “remains not in conformity with the international
obligation” to state a condition of the applicability of the
provisionsinquestion. Itwonderedwhether, apart fromthe
guestion of the temporal link of a violation to specific
conduct of aState, theremight not al so beanintertemporal
problemto deal with. Thephraseappearedto refer towhat
happened when thelegal ground of the responsibility, the
primary obligation, underwent achangewhiletheconduct
inquestionwascontinuing. For thesakeof clarity it would
be useful to draw a sharper distinction between those two
problems, i.e. the question of the temporal link of a
violation and the intertemporal question, which affected
the legal foundation of the violation itself.

70. Hisdelegation was glad that chapter 1V of the draft
articles (Implication of a State in the internationally
wrongful act of another State) had been retained.
Attribution within the meaning of article 3 (a) and of
chapter 11 was indeed one of the most important issues.

71. Switzerland understood that the problem of the
responsibility of a State which acted jointly with an
international organization could not be solvedinthedraft
articlesunder consideration. However, somethought might
be given to adding, for example in chapter 11, aprovision
tothe effect that wrongful conduct could be attributableto
several Statesin asituation in which they participated or
engaged jointly in wrongful conduct. Such a reference
might prevent the article’s silence on that question from
being interpreted in the opposite sense.

72. Hisdelegation was satisfied with the way in which
the Commission had dealt with the rule pacta tertiis nec
nocent nec prosunt by rightly stressingthefact that aState
which helped another State to commit an internationally
wrongful act wasresponsibleonly whenitwasitself bound
by the obligation in question.

73. Withregardtothepossiblecombination of article 27
(Assistance or direction to another State) with paragraph
1 of article 28 (Responsibility of a State for coercion of
another State), the two cases were quite different and
perhapsshoul d not besubjecttothesamelegal regime. The
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exerciseof direction or control wasakind of intermediate
case between aid and assistance on the one hand and
coercion on the other. Switzerland fully approved the
approach of avoiding any discussion of the legitimacy of
the coercion exercised by a State on another State; the
decisive point appeared to be that a State forced the hand
of another State in order to commit by that means an
internationally wrongful act. The coercing State was the
true perpetrator, for it was using another State asitstool.
The question therefore arose as to whether it was correct
to require that the act committed by the coercing State
should constitute an internationally wrongful act of that
State. International wrongfulnesscouldresultjustasmuch,
if not more so, from a violation of an obligation of the
coercing State. The wording proposed by the Special
Rapporteur might prompt a State wishing to escape an
international obligationtocompel another Statenot bound
by thesameobligationto committheviolationinitsstead.
When there was constraint the wrongful ness resulted not
only fromtheobligationsof thecoerced Statebut alsofrom
the obligations of the coercing State.

74. Thedecisivecriterionfor theexerciseof directionor
control might be the fact that the directed or controlled
State was not entirely under the influence of the other
State. It always enjoyed some room for manoeuvre, afact
which rendered thetwo Statesjointly responsiblefor their
respectiveconduct. Thus, for the Stateexercisingdirection
or control, the wrongfulness derived from violation of an
obligation which bound that State itself, regardless of the
fact that the conduct of the State subject toitsdirection or
control constituted a violation of its own obligation.

75. If that reasoning was correct, the responsibility of a
Stateimplicatedinthewrongful act of another Statewould
beengaged differently dependinguponthecase: inthecase
of aid or assistance its responsibility was engaged if the
wrongfulness of the act resulted from a violation of an
obligation of both States; in the case of exercise of
direction or control it was engaged if the source of the
wrongfulness lay in the violation of an obligation of the
State exercising the direction or control; in the case of
coercion it was engaged if the wrongfulnesswas based on
the violation either of an obligation of the coercing State
or of an obligation of the coerced State.

76. Turning to chapter V, entitled “Circumstances
precluding wrongfulness”, he said that it would be useful
to revise the title, because it was not so much a question
of determining whether the wrongfulness was precluded
than of knowing the particular circumstances in which
responsibility wasnot engaged. Thetitle should therefore
refer tothelegal result of theapplication of theprovisions,
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i.e. release from responsibility. His delegation therefore
proposed to title the chapter “ Circumstances eliminating
responsibility”.

The meeting rose at 5.20 p.m.



