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Introduction Mexico (2001), NigeriaZ001), Paraguay (2004), Romania
(2004), Russian Federation (2001), Singap@@01), Spain

1. The present report of the United Nations Commissidg004), Sudan (2004), Thailand (2004), Uganda (2004),

on International Trade Law covers the Commission’dnitéd Kingdom of Great Britain and Northern Ireland

thirty-second session, held at Vienna from 17 May to 4 Jukg001), United States of America (2004) anduduay
1999. (2004—alternating annually with Argentina, startih§99).

2. Pursuantto General Assembly resolution 2205 (xxB: ~ With the exception of Algeria, Fiji, Kenya and Uganda,
of 17 Decemberl966, this report is subitted to the all members of the Commission were represented at the
Assembly and is also submitted for comments to the UnitS§SSion-
Nations Conference on Trade and Development. 6. The session was attended by observers from the
following States: Armenia, Azerbaijan, Belarus, Belgium,
Bolivia, Canada, Costa Rica, Croatia, Cuba, Cyprus, Czech
Chapter | Republic, Gabon, Georgia, Greece, Guinea, Holy See,
; ; ; Indonesia, Kuwait, Lebanon, Malaysia, Morocco, Namibia,
Orgamzatlon of the session Poland, Republic of Korea, Saudi Arabia, Slovakia, South
Africa, Sweden, Switzerland, Tunisia, Turkey, Ukraine,

A. Opening of the session Venezuela and Yemen.

7. The session was also attended by observers from the
3. The United Nations Commission on Internationdbllowing international organizations:
Trade Law (UNCITRAL) commenced its thirty-second (@)
session on 17 May 1999. The session was opened by the . o
Secretary of the Commission, on behalf of the Economic Commission for Europe

Under-Secretary-General for Legal Affairs, the Legal United Nations Industrial Development Organization
Counsel. International Monetary Fund

United Nations system

(b) Intergovernmental organizations

B. Membership and attendance Asian-African Legal Consultative Committee
Asian Clearing Union
4. The General Assembly, by its resolution 2205 (XXI), International Institute for the Unification of Private
established the Commission with a membership of 29 States, Law
elected by the Assembly. By its resolution 3108 (XXIY of Permanent Court of Arbitration

12 Decembet 973, the Assembly increased the membership

of the Commission from 29 to 36 States. The current ©

members of the Commission, elected on 28 November 1994

and on 24 November 1997, are the following States, whose  Equndation for Democracy in Africa

term of office expires on the last day prior to the beginning International Chamber of Commerce

of the annual session of the Commission in the year |nternational Council for Commercial Arbitration

indicated: International Federation of Commercial Arbitration
Algeria (2001), Argentina (2004—alternatingraually
with Uruguay, startind 998), Australia (2001), Austria
(2004), Botswana (2001), Brazil (2001), Bulgaria
(2001), Burkina Faso2004), Cameroon (2001), China
(2001), Colombia (2004), Egypt (2001), Fiji (2004),
Finland (2001), France (2001), Germany (2001),
Honduras 2004), Hingary 004), India (2004), Iran
(Islamic Republic of) (2004), Italy (2004), Japan
(2001), Kenya (2004), Lithuania (2004),

International non-governmental
organizations invited by the Commission

O &~ ¢ &+ 7~ wn 5 —
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n 7. Monitoring implementation of the 1958 New

S York Convention.
International Federation of Insolvency Professionals 8. International commercial arbitration: possible
International Maritime Committee future work.
Pan-American Surety Association 9. Case law on UNCITRAL texts (CLOUT).
Society for Worldwide Interbank Financial 10. Training and technical assistance.
Telecommunication S.C. 11. Status and promotion of UNCITRAL legal texts.
World Association of Former United Nations Interns 12. General Assembly resolutions on the work of the
and Fellows Commission.

o o 13. Coordination and cooperation.
8. The Commission was appreciative of the fact that 14 Other business.

international non-governmental organizations that had 15 pate and place of future meetings.
expertise regarding the major items on the agenda of the 14 Adoption of the report of the Commission.
current session had accepted the invitation to take part in the
meetings. Being aware that it was crucial for the quality of
texts formulated by the Commission that relevantE
non-governmental organizations should participate in the™"
sessions of the Commission and its Working Groups, ﬂ%ﬁ

Adoption of the report

At its 675th meeting, on 4 Jui®99, the Commission

Commission requested the Secretariat to continue to invi
pted the present report by consensus.

such organizations to its sessions based on their particu{Tl
gualifications.

Chapter I

C. Election of officers’ Privately financed infrastructure

9. The Commission elected the following officers: p!’OjeC'[S

Chairman Mr. Reinhard G. Renger (Germany)

Vice-Chairmen Mr. Antonio Paulo Cachapuz de Medeiros A. Background
(Brazil) 12. At its twenty-ninth session, in 1996, after con-
Mr. Dumitru Mazilu (Romania) sideration of a note by the Secretariat on build-operate-
Mr. Abubakr Salih Mohamed Nur (Sudan)transfer and related types of projects (A/CN.9/424), the
Rapporteur Ms. Shahnaz Nikanjam (Islamic Republiccommi!?Sion deci.ded to prepare a Iegislgtive: guide to assist
of Iran) States in preparing or modgrmzmg legislation relevant tq
those project§. The Commission requested the Secretariat
to review issues suitable for treatment in such a legislative
D. Agenda guide and to prepare draft materials for consideration by the
Commission.

10. The agenda of the session, as adopted by th® At its thirtieth session, in 1997, the Commission
Commission at its 651st meeting, on 17 May 1999, was asnsidered an annotated table of contents setting out the
follows: topics proposed for inclusion in the legislative guide
(A/ICN.9/438). The Commission also consideredtiah
drafts of chapter I, “Scope, purpose and terminology of the
guide” (A/CN.9/438/Add.1), chapter I, “Parties and phases
of  privately financed infrastructure  projects”
(A/CN.9/438/Add.2), and chapter V, “Preparatory
Vrpeasures” (A/CN.9/438/Add.3). After an exchange of views
on the nature of the issues to be discussed and possible
methods for addressing them in the guide, the Commission

Opening of the session.

Election of officers.

Adoption of the agenda.

Privately financed infrastructure projects.
Electronic commerce.

Receivables financing: assignment of recei
ables.

o0k wNE
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generally approved the line of work proposed by the
Secretariat, as contained in those documénts. Th
Commission requested the Secretariat to seek the assistance

of outside experts, as required, in the preparation of futu

chapters, and invited Governments to identify experts Wlice)‘?' The Commission expressgd Its sat|sf§ctlop Wlth.the
could be of assistance to the Secretariat in that task. progress of the work of preparation of the legislative guide.
The draft guide was viewed as being of particular interest to

14.  Atits thirty-first session, in 1998, the Commission haghose countries that strove to attract foreign investment
before it revised versions of the earlier chapters, as well @gpital in order to finance such projects. The Commission
initial drafts of additional Chapters, which had been prepar%ted, however’ the importance of keeping the appropriate
by the Secretariat with the assistance of outside experts &¥lance between the objective of attracting private
in consultation with other international Organizations. Thﬁ]vestment for infrastructure projects and the protection of

documents included a revised table of contenige interests of the host Government and the users of the
(A/CN9/444) and a draft of the imduction to the infrastructure fac|||ty

legislative guide (A/CN.9/444/Add.1), which combined .

with amendments, the contents of documen 8. The Commission noted and generally approved the
A/CN.9/438/Add.1 and 2. Further documents included inm&tructure of the draft legislative guide, as set out in document
drafts of chapter |, “General legislative considerationﬁ/qN'QMSS' Itwas'observed thf'ﬂ it was Fhe firgt occasi(_)n on
(A/CN.9/444/Add.2), chapter II, “Sector structure anervhlch the draft guide was available in its entirety. While it
regulation” (A/CN.9/444/Add.3), chaptel, “Selection of was generally felt that the draft chapters covered most of the

the concessionaire” (A/CN.9/444/Add.4), and chapter I\tl*entral issues pertaining to privately financed infrastructure

“Conclusion and general terms of the project agreeme rojects, the view was expressed that the document was

(A/ICN.9/444/Add.5). The Commission considered variod?ther lengthy and that adjustments were necessary in order

specific suggestions concerning the draft chapters, as We”t%’nake the guide more accessible to the intended readers.

proposals for changing the structure of the legislative guid®. The Commission also noted the revised style and
and reducing the number of chaptérs. The Commissipnesentation of the legislative recommendations, so as to
requested the Secretariat to continue the preparationreflect the notion of concise legislative principles, to which

future chapters, with the assistance of outside experts, foe Commission had referred at its thirty-first session. The
submission to the Commission at its thirty-second sessio@ommission was reminded of the need to draft the guide so

15. At the current session, the Commission had beforetri}at it would be useful for those to whom it would be

the complete draft of the legislative guide, which consistecHreCtEd' It was noted that the legislative guide would

of the following: “Introduction and background informationconSt'tUte a useful tool for Governments in reviewing and

on privately financed infrastructure projects”, and chaptefe]?detmlz,'[ng thelr'legtlsl?tnon pertamlngt:] to? ;;nvately fmgncetc:l
I, “General legislative considerations”, Il, “Project risks an{:r' rastructure projects. it was suggested, however, given the

government supportl]l, “Selection of the concessionaire”, .zgarcultu;e lel;quet to eaph Srate, that gh?hgwde ShC?UId
IV, “The project agreement’, V, “Infrastructure '9€" ify and elaborate various issues an en provide a

development and operation”, VI, “End of project term’ange of alternative policy options. It was pointed out that,

extension and termination”, VII, “Governing law”, VIl depending on the legal tradition of the host country, the
“Settlement  of disputés” ' (A/ICN 9,,58/Add'1-9 " issues discussed in the legislative guide might be addressed

respectively). The Commission was informed that {Hi@ more than one legislative instrument. Furthermore, in

Secretariat had changed the overall structure of tReme cquntrigs, no legislative act'ion might be r?ee(_jed in
legislative guide and combined some of its chapters. connection with a number of the issues dealt with in the

guide. In order to take into account the various options
16. Concern was expressed that not all of the documeg#gailable to host countries, it was suggested that the guide
relating to the draft legislative guide were available in evehould include model legislative clauses, as appropriate.

official language prior to the commencement of th . . .
ZQG However, various representatives pointed out the

Commission’s session. The Secretariat was requested to t L e . .
ﬂtdantlal difficulty and undesirability of formulating model

the necessary measures to ensure the consistency . g . ' .
technical accuracy of the various language versions of t islative provisions on privately financed infrastructure
projects in the light of the complexity of the legal issues

legislative guide.

General remarks
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typically raised by those projects, some of which concerned 24. Another suggestion, which gathered the support of
matters of public policy, as well as the diversity of national various representatives, was that there was no need to add a
legal traditions and administrative practices. It was further separate introductory portion of new text, and that the
pointed out that, as currently formulated, the draft chapters purpose of the guide could be further clarified by
of the legislative guide offered the necessary flexibility for  reorganizing the various portions of the introduction, which
national legislators, regulators and other authorities to takieould be retained with its curretitle. In particular, it was

into account the local reality when implementing, asuggested that paragraphs 54 to 5®usld be moved before
appropriate, the legislative recommendations contained section A of the introduction, which should be followed by
therein. the historical background information contained in

21. Having noted the various views expressed, it was f@fragraphs 57 to 82 and by the current sections B, C, D and

that the Commission should keep under consideration thd" that order.
desirability of formulating model legislative provisions, ] .
when discussing the legislative recommendations contained ~S€ction A. Purpose and scope of the guide
in the draft chapters, and in this connection identify arg5. |t was suggested that the purpose of the legislative
issues for which the formulation of model legislativgyuide might be more clearly conveyed by making reference,
provisions would increase the value of the guide (see belawithe current section A, to the central requirements for, and
paras. 40-43). Regardless of the final decision that might bejectives of, privately financed infrastructure projects from
taken by the Commission in that regard, it was agreed th@k perspective of both the public and the private sectors.
the legislative recommendations contained in each chapfiey included, from the perspective of the private sector,
needed to be reformulated for greater uniformity. Thelements such as the need for certainty, stability and
Commission agreed that the Secretariat, with the assistamegnsparency, investment protection provisions and
of experts, should review the recommendations in theibpropriate guarantees against inappropriate interference by
entirety, so as to make them more coherent and consistei contracting authority. From the perspective of the public
with one another. sector, central concerns were the need to ensure the
continuity of the service, the observance of environmental
. ) and safety standards, adequate monitoring of the project
C. Consideration of draft chapters performance and the possibility of revoking a concession
when applicable requirements were not met.
Introduction and background information on  Cross-references should be added, as appropriate, to the
privately financed infrastructure projects subsequent portions of the guide where those matters were
(A/CN.9/458/Add.1) dealt with in more detail.

22. An  earlier draft of the introduction26. Forthe purpose of clarifying the relationship between
(A/ICN.9/444/Add.1) had been considered by théhe legislative recommendations and the accompanying
Commission at its thirty-first sessidn. notes, the Commission decided to insert after paragraph 2 of
23. The Commission considered various proposals € introduction language along the following lines:
restructuring the introduction. It wasiggested that, for ease “Each chapter of the guide is divided into legislative
of reading, the purpose of the legislative guide could be more  recommendations (“recommendations”) and notes on
clearly stated if the introduction were preceded by a short  |egislative recommendations (“notes”). The recom-
description of privately financed infrastructure projects, of mendations contain a set of recommended legislative
the special characteristics of those projects and their modes principles. The notes offer an analytical introduction
of financing, as well as the historical background against  with references to financial, regulatory, legal, policy
which they were being carried out. This might be achieved  and other issues raised in the subject area. The notes

by adding short introductory remarks to the existing  provide background information to enhance the
introduction, which might draw on the substance of understanding of the recommendations.”

paragraphs 54 to 59 thereof. The introduction might then be

given a different title, such as “Scope, definitions and Section B. Terminology used in the guide
background information on privately financed infrastructure

projects”.
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27. The view was expressed that the notion of “public Paragraphs 27, 28 and 30 should therefore be adjusted to
infrastructure” was not adequately defined in paragraph 6, reflect those circumstances.

since it was linked to the notion of “public services”, Which32 It was noted that paragraphs 31 to 41 had a double
n trn, was de”fmed n pgrag.raph.S by a refgrence to “pUblﬂﬁjrpose: on the one hand, they identified possible sources of
|r!fr.astructure ' Thgt 5|tuat|(')n.,' It Waf saugl, reflgctesl thﬁnancing for privately financed infrastructure projects; on
dlfﬁ.cuIIy (?f forr.nulatlng.a definition of pubhg SEIVICES', & yha other hand, those paragraphs described various types of
notion which might be differently understood in various Iega}lnance that might be mobilized for those projects. It was

systems. It was suggested that, in revising the intrOdUCtioéhggested that those paragraphswd also mention other

the Secretariat should consider alternative ways ijes of financing such as leasing, commercial paper,

describing the types of infrastructure and services Coverﬁgarantees or insurance companies’ support agreements. It

by the guide. was also suggested that, in addition to referring to export

28. It was suggested that the terminology used in the credit agencies, paragraph 41, as well as other portions of
various language versions of the guide should be reviewed the text dealing with similar issues, should mention political

so as to ensure that the expressions mentioned in risk coverage provided by agencies that promoted
paragraph 15 to refer to public authorities of the host country  investment of their nationals in foreign countries.

were consistently used throughout the guide. 33. Inconnection with the notion of combined public and

. . . private finance, which was mentioned in paragraph 43, the
Section C. Forms of private sector participation in  \jo\w was expressed that the guide should avoid the

infrastructure projects impression that the availability of public funds or subsidies
29. The paragraphs dealing with the forms of privatir financing infrastructure projects, where that was the case,
sector participation did not elicit comments. entailed the assumption by the public sector of risks which,

by the very nature of privately financed infrastructure
Section D. Financing structures and sources of Projects, should be borne by the private sector. It was
financing for infrastructure projects pointed out that, in some legal systems, it was an essential
ature of transactions of the type covered by the guide that

. . e
30. As a general comment, it was noted that section Qrey were carried out by the concessionaire at its own risk.

which dealt with financing structures and sources o
financing, was closely related to both chapter II, which
covered project risks and government support, and
section B.1 of chapter IV, which dealt with the financial
arrangements in the project agreement. It was suggested fivht As to paragraph 47, it was suggested that the notion of
the link between those portions of the guide should b@roject sponsors” might be misleading, since the term
established more clearly, for example by combining thisponsor” was used in some legal systems not to refer to
various portions of the guide dealing with financial mattergrivate entities promoting the project but to the
into one single chapter. governmental agencies that had the overall respditgifor
31. The view was expressed that the notion of “project:rf]e. implementation of pr!vately financed mfrast.ructure
. N . . rojects. It was suggested either to use other terms instead of
finance”, as described in paragraphs 27 to 30, could Be N ) . .
o X . sponsors” or to adjust the text to avoid the possibility of

further clarified by elaborating on the differences between . .

. . 2. . . . _ such a misunderstanding. It was also suggested that the last
project finance and more traditional financing transactions,

. . sentence of paragraph 47 should refer to the fact that the
It was pointed out that the differences between the two . . .
) . . : . roject company was often required to be established under
financing techniques were not primarily based on whether pr
the laws of the host country.

not guarantees by, or recourse to, the borrower’s
shareholders were available. In traditional financing, th3b. It was suggested that paragraph 49 should refer not
lenders relied on the borrower’s established credit and thely to the negotiation of inter-creditor agreements, but also
borrower’s established balance sheet, and it was the abseigdde possibility that the lenders would negotiate a common
of such an established credit or balance sheet that mddan agreement.
project finance the preferred financing modality for most

projects involving the development of new infrastructure.

Section E. Main parties involved in implementing
infrastructure projects
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Section F. Infrastructure policy, sector structure excessive number of legislative recommendations, and that
and competition that objective should be borne in mind by the Commission

36. The first sentence of paragraph 61 was felt to conv@ﬂhen considering individual chapters of the guide.

a categorically negative judgement about infrastructure 41. The Commission engaged in a discussion concerning
monopolies, in particular in someriguage versions. It was the style of the legislative recommendations. According to
proposed that that sentence should be redrafted so as to one view, which was endorsed by various representatives,
avoid the impression that the guide took a position of the style of the legislative recommendations was excessively
principle in a matter considered to involve issues of domestic cautious, and stronger language should be used in
policy. formulating them. It was pointed out that, in many instances,

%Pd advice contained in the accompanying notes was

37. The question was asked whether the last sentenc ) )
mulated in stronger terms than the recommendations

paragraph 66, which appeared to have a prescripti
connotation, might be deleted. In reply, it was pointed Ol_t]lgemselves.

that the sentence in question merely referred to one of the 42. Inresponse to those views, it was observed that, at the
interests taken into account by developing countries when thirty-first session of the Commission, the Secretariat had
considering the desirability of opening certain infrastructure been requested to draft the legislative recommendations in
sectors to competition, and that it reflected a suggestion that the form of “concise legislative printiples”, and that the
had been made at the Commission’s thirty-first ses&ion. preference had been expressed for the use of flexible, rather

38. The view was expressed that paragraph 82, tilp]an imperative, language.

particular its second sentence, seemed to advocate the 43. After consideration of the various views expressed, it
privatization of infrastructure operators in order for a was generally agreed that it was not the purpose of the guide
country to effectively reform its infrastructure sector. Itwas to impinge upon national sovereignty or to be overly
suggested that that sentence should be deleted and prescriptive on the contents of domestic legislation.
the remainder of the paragraph should be redrafted Nevertheless,the Commission generally felt that it would be
accordingly. appropriate to formulate its recommendations in stronger
terms. It was also agreed that possible options for
Chapter |. General legislative considerations formulating the legislative recommendations could be
(A/CN.9/458/Add.2) considered in the course of their review by the Commission,
bearing in mind the need for ensuring the greatest possible

General remarks uniformity in that regard.

39. The Commission noted that an earlier draft of chapter | .
had been contained in document A/CN.9/444/ Add.2. TﬁleA" With regard specifically to draft chapter I, the proposal

Commission also noted that section D of the current dI’E\lq!t?S made that the draft chapter should outline the general

chapter | incorporated the substance of some portionsporfnCIpIes that should ‘inspire a domestic legislative

former chapter I, “Sector structure and reguIaﬁOnf,rameworkfor privately financed infrastructure projects, in
(A/CN.9/444/Add.?:) that dealt with organizational an&)articular the principles of transparency, fairness, openness

administrative matters pertaining to the functioning offmd competition.

regulatory bodies, following the Commission's decision &5. It was pointed out that the question of the law

its thirty-first session to delete the earlier chapter 1l and @overning the implementation of privately financed

move the substance of the discussion contained thereininfrastructure projects was logically related to the issues
other chapters of the guide. discussed in the draft chapter. The question was thus

40. Byway of a general comment, it was suggested that t sked whether drait chapter VI, *Governing law"
- byway 9 ' 99 &CN.9/458/Add.8),could be shortened and combined with

number of legislative recommendations contained in t . .
9 deraft chapter I. In response, it was observed that an earlier

guide sho_ulc_zl be reduced and that thg res:ommendatlovnesrsion of chapter | (A/CN.9/444/Add.2) had contained, in
should be limited to matters of a clear legislative nature. The . . . .
. . .itS sections B and C, a discussion on the possible impact of
view was also expressed that some of the legislativ L ) .
0F§19r areas of legislation on the successful implementation

recommendations were more of a descriptive nature angd . : . : )
. . . of privately financed infrastructure projects and the possible
should more appropriately be included in the notes. The . . )
. . . rélevance of international agreements entered into by the
Commission agreed that the guide should not contain an
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host country for domestic legislation on those projects. That objectitbned therein, namely to encourage private
discussion had been expanded so as to accommodate various sector investment, was actually a matter of administrative,
proposals that had been made at the thirty-first session of the rather than constitutional law.ugjgested that, instead,
Commission! and, for ease of reading, it had been moved to reference should be made only to a review of legislative
draft chapter VII, “Governing law” (A/CN.9/458/Add.8). provisions. Following the same lindofight, it was also

46. The Commission considered that the various langua 9‘?3“99' that, as currentlyformulated, the second sgntence
versions of the next draft legislative guide should b8 legislative recommendation 1 should more appropriately

carefully reviewed so as to ensure terminological accuraeﬁ included in the notes.
and consistency. Representatives were called upon to 51. Inresponse to those concerns, it was pointed out that
provide to the Secretariat suggestions for terminological the guide was addressed to legislators and policy makers in
improvements of the draft guide. countries interested in promoting private investment in
infrastructure projects. The guide itself did not advocate the
General considerations (legislative recommen- opening of infrastructure sectors to private investment, but
dation 1 and paras. 1-15) merely provided advice to legislators and policy makers
47. The view was expressed that the first sentence Gheerning relevant Ieg|§lat|ve ISsues for those cou_ntnes
. . . . “which had made a policy decision to attract private
legislative recommendation 1 was not sufficiently precise as . )
: . investment to infrastructure projects. The purpose of the
to what powers were needed by the contracting authority to . . . .
. ; heference, in legislative recommendation 1, to a review of
award infrastructure projects. It was also observed that thé

contracting authorities had not been identified ir(1:onst|tut|onal provisions was to draw the reader’s attention

recommendation 1. It was therefore suggested that t}?ethe need for |dent'|fy|ng p_otentlal I_egal difficulties f°T the
. e Implementation of privately financed infrastructure projects.
recommendation needed to be further clarified.

é. The suggestion was made that the last sentence of

. . 5
48. In response, It was noted that the q.uestlon of who haaragraph 10 should be redrafted so as to make it clear that
the authority to award infrastructure projects depended gn

the constitutional organization, legal tradition and admin € guide did not advise against detailed sector-specific

strative structure of the country concerned, and that it migl%gmlatpn as sugh, but qn!y legislation that contained
excessively detailed provisions on the content of the

not be feasible to formulate legislative recommendation 1 in . )
. . . o antractuaI arrangements between the contracting authority

more precise terms without describing the complexities 0 N

. .and the concessionaire.

the internal structure and competence of the contracting

authorities in various countries. It was suggested that58. In connection with paragraphs 12 to 15, a number of

general reference to the authorized agencies, such as wiggstions were raised concerning the mention of a “special

was contained in paragraphs 17 and 18 of the notes, mightlegal regime” applying to privately financed infrastructure

sufficient for the purposes of the draft chapter. projects in some legal systems. In particular, it was

Puggested that the power or right of a Government toke

49. The Commission agreed that, for purposes of Cla”gf modify a contract, for reasons of public interest, raised a

the phrase "with or without such conditions as may br(?umberofissues The view was expressed that the financin
deemed appropriate” should be added to the first sentence *n ' P 9

legislative recommendation 1. For the same reason, t emfrastructure projects required a stable and predictable

o “ — ' ‘environment and that, in the interest of attracting investment
Commission further agreed to add the words “or reviewin . . .
. e apital, Governments would be well advised to restrain the
after the words “setting up” in paragraph 1 of the notes.

power to revoke or modify the contract. It wasggested that

50. In connection with the second sentence of legislatigovernments might wish to adopt legislation that minimized
recommendation 1, the view was expressed that it would ik power of a Government to interfere once a contract had
be appropriate for the guide to recommend the review pken concluded. It was felt that the guide should avoid the
constitutional provisions, which was a politically sensitivémpression that, by referring to the existence of such special
process in many countries. The concern was also exprespegrogatives in some legal systems, it impliedly endorsed
that a revision or amendment of a State constitution, gseir exercise. Moreover, the guide should make it clear that
indicated in legislative recommendation 1, was ¢he contractor was entitted to reasonable, proper
complicated procedure, which might not be necessary éempensation in case of losses due to governmental action
achieve the legislative purposes outlined in the guide. Thévoking or modifying the contract.
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54. Inresponse, it was observed that paragraphs 13 and 15 fields of activity where no concessions might be awarded
adequately reflected, in a summary fashion, some of the (e.g. activities related to national defence and security).
essential features of the legal regime governing privately

financed infrastructure projects under some legal systems. It  Administrative coordination (legislative recom-

was pointed out that, in those legal systems, the contracting mendation 3 and paras. 27-32)

authority had, by virtue of general rules applicable tgg, It was suggested that in legislative recommen-

administrative contracts, even where the contract remain ecl{ion 3 (a) a reference should be included to the preparation

silent on the pomt, exceptional prerqgatlves which it C.OU| & the contracting authority of studies that identified the
not legally waive. Those prerogatives included, as mentione ; . .
Xpected output of the project, provided sufficient

in paragraph 13, the power to alter the terms of .. . . .
- . . justification for the investment, proposed a modality of
administrative contracts or to terminate those contracts Or.

. . S prate sector participation, and described a particular
request their rescission by a judicial body, for reasons . .
Solution to the output requirement. Such a study was referred

public interest. Those extraordinary prerogatives were " : : )
N e C . 10 in the contracting practice of some countries as a
justified by the administration’s duty to act in the public, . "

: . . . . “pusiness case”.

interest. The exercise of such prerogatives, besides beingin o

no way arbitrary and being in any case subject to judici@0. It was also suggested that legislative recommenda-
control, imposed binding obligations on the administratiodion 3 () should refer to the need for carrying out studies on
especially to ensure the continuity of public services or {6€ expected impact of the proposed project on the particular
compensate the concessionaire for the loss incurred with iR@astructure sector and, as appropriate, on other

modification or termination of the contract. Since lateinfrastructure sectors.

chapters of the guide (e.g. chapter V, “Infrastructurgy |t was agreed to insert the words “construction and”
development and operation”, and chapter VI, “End of projegfefore the word “operation” in legislative recommenda-
term, extension and termination”) dealt with the legal consgy, 3 ().

guences of the exercise of such special prerogatives by the o ) . .
contracting authority, the concerns that had been expres The Commission was advised that recent international

might be addressed by adding appropriate cross-referenggRerience had_ dt_emonstrated the u§efulngs§ of e.stablishing
in paragraph 13. a central unit within the host country’s administration, with

overall responsibility for formulating policy and providing

practical guidance on privately financed infrastructure
projects and coordinating the input of the main governmental
bodies that would interface with the project company. It was

55. Itwas observed that the language used in the chapegggested that a recommendation to that effect might be
of the legislative recommendation was unnecessarifycluded in legislative recommendation 3.

cautious. It was suggested that the words “may wish
consider” in the chapeau be replaced by “should conside

Scope of authority to award concessions (legis-
lative recommendation 2 and paras. 16-25)

%303. With respect to the distribution of administrative
authority among various levels of government, which was
56. The suggestion was made that legislative recommefientioned in paragraph 32, it was suggested that the text
dation 2 (b) should be expanded so as to reflect the fact thafiould be made singer in urging countries to coordinate

in some legal systems, the legal regime governingeijr efforts in the various governmental areas and levels.
concessions included principles of law that had been

developed by jurisprudence. Authority to regulate infrastructure services

57. The Commission agreed that paragraph 16 needed to (legislative recommendations 4 and 5 and
be revised so as to clarify the meaning of the expression paras. 33-55)
“decentralized entities”. 64. It was suggested that recommendation 4 should

58.  In connection with paragraph 17, it was suggested ttRipvide that decisions by any regulatory body had to be taken
in some countries it might not be feasible to describIéUFSfJa}nt to rules of law governing transparency in the public
positively the scope of authority to award concessions, aggdministration.

that the guide should refer to the technique used in solg§ |t was pointed out that the notion of independence and
countries of circumscribing such authority by identifying thg ytonomy of regulatory bodies, as contemplated in
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legislative recommendation 4 (b), involved two main should be combined into one new chapter concerning the
aspects: independence vis-a-vis the host country's financial arrangements for privately financed infrastructure
Government, and independence from the regulated industry.  projects.

It was sugggsted that the_ second .part of leg'SIat'Vfal. By the same token, it was pointed out that section C of
recommendatlon 4 (g), which mentioned one of t,hl%e draft chapter, which set out policy considerations of the
requirements fgr the _mdepgndgnce of regulator_y bOdI%overnment on direct government support and discussed
should be combined with legislative recommendation 4 (bgome additional support measures, as well as sections D and

66. Onthe same issue, it was also pointed out that different E, which outlined guarantees and support measures that
legal systems provided for various forms of relief, including might be provided by international and bilateral financial
administrative review, and that the reference to “appeal institutions, were closely related to the contractual
procedures” in legislative recommendation 5 (b) should not arrangements for the implementation of privately financed
be understood as limiting such relief to judicial peedings. infrastructure projects. It was suggested that sections C to E

67. Still in connection with legislative recommendafnlghtthus be incorporated into chapter IV.

tion 5 (b), it was noted that recent developmentsinthe law 72. Another view, which gathered wide support, was that
of some countries had led to an expansion of the scope of a separate chapter dealing with issues of project risks and
relief against regulatory decisions so as to recognize the government support was useful to help the reader focus on
rights of some third parties, such as consumers or users of the importance of achieving an effective allocation of project
the facility, to appeal regulatory decisions that adversely risks in order to ensure the successful implementation of
affected their rights. It was suggested that legislative privately financed infrastructure projects. It was also pointed
recommendation 5 (c) should be expanded accordingly. out that the level of government support available to

68. The view was expressed that clarifying the appella?é'vatgly fmapcgo! mfrastructure projects might be
procedures, be they administrative, arbitration or judiciaﬁj,etgrm_'n?d for |nd|_V|duaI mfrastructure sectors, a”‘," not only
might help in attracting private investment for publiélor individual prOJegts. Thl,JS’ ',t would not be desirable tf_)
infrastructure projects. The guide should emphasize tﬁ%gard the relevantdscgssmn in the draft chapter as dealing
need for timeliness in the decision-making process Wth purely contractual issues.
regulatory bodies. 73. Although there was general agreement to retain the
aft chapter, it was felt that the link between the issues
scussed therein and the financial considerations set out
i ewhere in the guide might be established more clearly in
&we draft chapter. One possible way of achieving that result
'L. ht be to insert in the draft chapter a short section
gghlighting the particular requirements of project financing
in terms of project risks and risk allocation.

69. Itwas pointed out that the possibility of subcontracting.
to outside experts certain regulatory tasks, which w
referred to in paragraph 48, was not an appropriate solut
in every situation, particularly in those countries where fe
resources were available. Caution was needed to av
potential conflicts of interest. It was agreed that the la
sentence of paragraph 48 should be deleted.
74. It was proposed that after paragraph 2 of the notes to
Chapter II. Project risks and government support the legislative recommendations, language along the
(A/CN.9/458/Add.3) following lines should be added:

General remarks “In the past, debt financing for infrastructure projects
was obtained on the basis of credit support from
project sponsors, multilateral and national export
credit agencies, Governments and other third parties.
In recent years, these tigéidnal sources have not been
able to meet the growing needs for infrastructure
capital and financing has been increasingly obtained
on a project finance basis.

70. Pursuantto one view, the considerations relating to the
risks encountered in privately financed infrastructure
projects and the common contractual solutions for risk
allocation, currently set out in section B of the draft chapter,
were logically related to the financial arrangements for the
execution of infrastructure projects, which were dealt with
in other portions of the guide, namely in section D of the
introduction (A/CN.9458/Add.1) and in section B.1 of “Project finance, as a method of financing, seeks to
chapter IV, “The project agreement” (A/CN.9/458/Add.5). establish the creditworthiness of the project company
It was therefore suggested that the discussion of those issues on a ‘stand-alone’ basis, even before construction has
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begun or any revenues have been generated, and to text along the following lines should be inserted, at an
borrow on the basis of that credit. Commentators have appropriate place, in the draft chapter:

observed that project finance may hold the key to
unlocking the vast pools of capital theoretically
available in the capital markets for investment in
infrastructure. However, project finance has distinc-
tive and demanding characteristics from a financial
point of view. Principal among these is that, in a
project finance structure, financing parties must rely
mainly upon the project company's assets and cash
flows for repayment. If the project fails they will have
no recourse, or only limited recourse, to the financial

resources of a sponsor company or other third party f6f- It was pointed out that the guide contained a large
repayment. number of technical expressions used in business and

financial practice, and it was agreed that the final text should

The' financial r.nethodc_Jlog.y of project f',nanc'ngcontainaglossaryofthe technical terms used in the guide.
requires a precise projection of the capital costs,

revenues and projected costs, expenses, taxes and
liabilities of the project. In order to predict precisely
and with certainty these numbers, and to create a
financial model for the project, it is typically necessary7. The view was expressed that it was important for the
to project the “base case” amounts of revenues, cog@ntracting authority to have sufficient power to agree on an
and expenses of the project company over a |o;ﬁjlocation of risks that suited the needs of the project, not
period—often 20 years or more—in order to determin@nly in its own view, but also taking into account the
the amounts of debt and equity the project can suppoifiterests of all the parties involved. It was therefore agreed
Central to this analysis is the identification andhat the words “in the view of the contracting authority”
quantification of risks. For this reason, theshould be deleted from legislative recommendation 1.

identification, assessment, allocation and mitigation gig  The suggestion was made that legislative recom-
risks is at the heart of project financing from &nendation 1 should also refer to the need for attracting
financial point of view. capital for privately financed infrastructure projects.

“Among the most important, yet difficult, risks to However, that suggestion did not attract sufficient support.

assess and to mitigate are ‘political risk’ (the risk ofg |t was pointed out that paragraphs 6 to 15 referred
adverse actions of the host Government, its <’:1genci@§(‘:]e|y to risks faced by the project company, but did not
and its courts, particularly in licensing and permittinggiye sufficient attention to risks faced by the contracting
regulation applicable to the project company and itg,thority. It was therefore agreed that paragraphs 6 to 15
markets, taxation, and in the performance and enforcgnguid also mention risks specifically faced by the
ment of contractual obligations) and ‘currency riskcontracting authority, in particular risks related to the
(the risk of the value, transferability and convertibility ansfer of the infrastructure facility to the contracting

of the local currency). For these risks, in particulat,thority at the end of the project term.
project finance structures have often incorporated

insurance or guarantees of multilateral and expogp' It was noted that paragraph 7 referred to the risk of
credit agencies as well as host Governmelﬁ’lrojeCtdisruPtion due to unforeseen or extraordinary events

guarantees.” outside the control of the parties, while paragraph 8

mentioned the risk that the project execution might be

75.  The Commission generally agreed with the substanggyatively affected by acts of the contracting authority, other
of the proposed addition and requested the Secretariatg‘gg,emmemm agencies or the hosuatry's legislature. It
consider the most appropriate place for inserting the neywss opserved that, in some legal systems, there were
text (i.e. whether in the draft chapter or in the introduction tQe||-established principles of law that dealt with those
the legislative guide). The Commission further agreed thak@ations. For instance, in the situation referred to in

paragraph 7, some legal systems placed the concessionaire

“Other chapters of this guide deal with related aspects
of the host Government legal regime which are of
relevance to the credit and risk analysis of a project.
Depending upon the sector and type of project the
emphasis will, of course, vary. The reader is referred in
particular to chapters IV, ‘The project agreement’, V,
‘Infrastructure development and operation’, VI, ‘End of
project term, extension and termination’, VII,

L]

‘Governing law’ and VIII, ‘Settlement of disputes’.

Project risks and risk allocation (legislative
recommendation 1 and paras. 3-24)

10



A/54/17

under an obligation to continue providing the services the Government of the host country and that the word
despite the occurrence of the said unforeseen or extra- “stating” should be used instead.

ordinary events, subject to some reasonable limits and to " In view of the fact that the chapter described various
provision of adequate assistance, financial or otherwise,]ka(ms of support by the Government, not all of which were
the contracting authority, including payment of adequat& a financial nature, it was agreed that recommendation 2

compensation for the additional cost incurred by th&nd paragraph 26 should be adapted accordingly.
concessionaire. Furthermore, in the situation referred to in '

paragraph 8, some legal systems recognized that $& The view was expressed that the last sentence of
concessionaire might be entitled to a varying level dtaragraph 28, which cautioned against overcommitment of
compensation depending on whether the project executi@@vernmental agencies sugh guarantees given to specific
was negatively affected by acts of the contracting authoriBfojects, was unnecessary or otherwise should not be
itself, of other governmental agencies or the host countryrgerpreted as any kind of intervention in the policies of host
legislature. Since neither paragraph 7 nor paragraphG®vernments. Inresponse, it was observed that paragraph
indicated the legal consequences of the situations referredfcontained valuable advice to legislators, which should be
therein, it was agreed that appropriate cross-referend&ained in the guide. It was noted that some countries with
should be included to the subsequent portions of the guig@nsiderable experience in privately financed infrastructure

where those matters were discussed in more detail. projects had found it necessary to introduce appropriate
techniques for budgeting for, or for assessing the total cost

81. Itwas suggested that, for purposes of clarity, the WOB(I’, government support measures in order to avoid the risk

negotiators n paragrap.h_ 17 should be replaced by ﬂb‘? financial overcommitment of governmental agencies.
words “contracting authorities”.

. 88. In connection with paragraph 31, it was pointed out
82. ltwas suggested that paragraph h8udd mention the that the host country’s obligations under international

fact that guarantees of performance provided bycontraot(y&reements on regional economic integration or trade

and equipment suppliers were often complemented Plgeralization might also limit its ability to provide forms of

S|mllgr guarantees prowded by, the concessionaire to tQlﬁ’pport other than financial support to companies operating
benefit of the contracting authority. in their territories

83. It was agreed that the reference to assurances ag tn response to a question concerning the purpose of,

expropriation or nationalization, which were mentione n'd the need for, paragraph 36, it was pointed out that in

in paragraph _19' were not' me_ant to sug.gest that_t Bme countries the participation of the Government in a
Government waived its sovereign right to acquire the proleg

o o ) fven project often raised an expectation that the
assets through expropriation or similar proceeding

; ) o overnment would back the project fully or eventually take
provided that adequate compensation was paid in accordanc(s;ver at its own cost if the project company failed, even

Wit'h the ru!es in force in the host country and relevant ru"?ﬁough the Government might not beder a legal obligation
ofinternational law. to do so. The view was also expressed that the note of
84. The view was expressed that the closing sentence of caution contained in paragraph 36 was useful, since equity
paragraph 24 contained an important warning to legislators participation might entail the transfer back to the
in host countries about the undesirability of having in Government of a share of project risks, and the loss of public
place statutory provisions that limited unnecessarily the funds, should the project company become insolvent, would
negotiators’ ability to achieve a balanced allocation of inevitably halitgabconsequences. There was, however,
project risks. It was agreed that it would be useful to express general agreement that the meaning of paragraph 36 might
the same idea more prominently in subsection B.2. need to be clarified further, in particular the reference to
possible ways for the Government to protect itself against the
Government support (legislative recommenda- risks mentioned therein. It was pointed out, in particular, that
tion 2 and paras. 25-56) contractual provisions releasing the Government from any

» ;Qbligation to subscribe to additional shares in the event that

85. The Commission agreed that the word “indicating” i ) X . . .
recommendation 2 did not sufficiently stress the need f%?e project company's capital needed to be increased might

clarity about the forms of support that might be provided bye contrary to national law in some jurisdictions.

11
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90. In connection with paragraph 39, it was pointed out  Chapter Ill. Selection of the concessionaire
that it was also important to bear in mind, in addition to (A/CN.9/458/Add.4)

domestic competition laws, the host country’s obligations
under international agreements on regionaloremmic
integration or trade liberalization. These considerations, it

expressed in chapter Il were to be reviewed and adjusted as

essary so as to make sure that all advice in the notes that
rited a legislative provision was appropriately included in

General considerations (legislative recommen-
dation 1 and paras. 1-30)

91. The view was expressed that the expression “sovere
guarantees” in paragraph 40 did not reflect the substancen?

the subsection and that it might imply a reference to publtﬁe legislative recommendations, without, however,

?nterna.tional law, specifically with respect to Stat,%nnecessary reference in the recommendations to the
immunity. It was suggested that the use of that EXPresSiBlministration of proceedings for the selection of a

should be reconsidered. concessionaire.

92.  ltwas suggested that paragraph 41 {uid mention 98. Opinions were expressed favouring competitive

the S|tuat|on'where the expectations under an O_ﬁ'ta,lfﬁethods for selecting the concessionaire, with appropriate
agreement might not be, met, as a result of the pr'vat'zat'%@ijustments that took into account the particular needs of

of the governmental entity concerned. privately financed infrastructure projects. Statements were

93. Therisk of exchange rate fluctuations, it was said, was made that adherence to competitive methods was necessary
ordinarily regarded as a commercial risk, as stated in to counter improper practices and corruption as well as to
paragraph 44. Nevertheless, it was suggested that in cases obtain the best value for the host Government and the user:
where the project company was unable to repay funds of privately financed infrastructure facilities. It was
borrowed in foreign currencies due to extreme foreign suggested that the UNCITRAL Model Law on Procurement
exchange rate fluctuations, the foreign exchange risk might of Goods, Construction and Services, which was based on
be regarded as a political risk. In practice, Governments had the notion of titimp# public procurement, presented
sometimes agreed to assist the project company in such a suitable basis for devising selection procedures in privately
cases. financed infrastructure projects. It was said that the

94. In connection with paragraphs 51 to 53, the view Wéglatlonshlp between procurement methods under the Model

expressed that governmental undertakings aimed w and selection methods for privately financed

protecting the concessionaire from competition might i'w rastructure projects was such that it would be possible to

some cases be inconsistent with the host country[’gfer in the legislative guide, whenever appropriate, to the

obligations under international agreements on regionlgllc,)del Law and there_by fo limit chapter lll pfthe legislative
economic integration or trade liberalization, a circumstan&i‘“f_:e t&trljoslel_prowsmns that should be different from those
which should be mentioned in the guide. In the Model Law.

95. It was agreed that paragraph 68, as well as othe?: Ip response it was stre.sse.d, however, that in.s.ome
relevant portions of the guide, should mention both expo‘f’f’unt”es’ pursuant to their time-honoured tradition,

credit agencies and national development agencies. It mpJ'évately financed infrastructure projects (which involved

also agreed that the title of the subsection should reH?Je delegation by a State entity of the right to provide a

“Guarantees provided by export credit agencies and natio@é}irbl'cdserv'ce) were SUbJeC]:[ toa shpemal.legalhregme It'hzt
development agencies”. iffered in many respects from the regime that applie

generally to the public procurement of goods, construction
96. Exportcreditagencies, it was said, usually guaranteggy services. That special legal regime placed the accent on
payment where the buyer, for whatever reason, could ngfe delegating body’s freedom to choose the operator who
make payment. In that sense, export credit agencies proviggdy suited its needs, in terms of professional qualifications,
a type of insurance. For the purpose of clarifying the scopi@ancial strength, ability to ensure the continuity of the
of guarantees provided by export credit insurance, it Wagrvice, equal treatment of the users and quality of the
agreed to add the words “In the context of the financing ¢froposal. However, freedom of negotiation did not mean
privately financed infrastructure projects” at the beginningrpitrary choice and the laws of those countries provided
of paragraph 69 (a). procedures to ensure transparency and fairness in the

selection process.

12
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100. The Commission,ecalling its considerations at its Single-stage and two-stage procedure for request-
previous sessidhA and considering that the legislative guide ing proposals (legislative recommendations 3-5
should be useful worldwide, agreed with the substance of and paras. 58-64)

recommenda.tlon 1, SUb_JeCt to clar.lfylng that theiOS. The Secretariat was requested to clarify (in the
recommendagc_m was to be implemented in accordance WFgEommendations and in the accompanying notes) the
the legal tradition of the State concerned. differences in the following stages of the selection process:
] . o (a) the discussions between the contracting authority and
Pre-selection of bidders (legislative recom- piggers concerning the substance of proposals; (b) requests
mendation 2 and paras. 39-56) for clarifications that bidders might direct to the contracting
101. It was ecalled that, while the pre-selectiorauthority; and (c) final negotiations as described in
proceedings described in the recommendation resembledgéaommendation 12 and paragraphs 92 and 93. It was noted
some respects traditional pre-qualification proceedings tihat such clarification might require some restructuring of
the procurement of goods and services, it was importanttfee text.
distinguish the two proceedings (in order to avoid the
connotation of automatic qualification (or disqualification) Content of the final request for proposals
that was inherent in the traditional pre-qualification (legislative recommendation 6 and paras. 65-74)
proceedings). It was therefore confirmed that it was apprope

) h s lect i ,106. It was observed that one of the problems that
priate to use the expression “pre-selection proceedings fP%quently arose in practice was the excessively long time
the draft chaptet®

needed to award the project and negotiate the project

102. It was siggested that recommendation 2 should agreement; in that connection, it was suggested that the
mention criteria for the pre-selection of bidders, just as importance of recommendation 6 (c) relating to the inclusion
recommendation 6 (d) contained criteria for evaluating inthe final request for proposals of the contractual terms of
proposals by bidders. Furthermore, it was said that the the project agreement should be emphasized. The presence
recommendation was somewhat incomplete in that it did not and comprehensiveness of those terms in the final request
reflect all the requirements mentioned in paragraph 43; it would reduce the time needed for the conclusion of the
should therefore be adjusted to reflect the substance of project agreement and increase the transparency of the
paragraph 43. process.

103. Itwas agreed to stress in the last sentence of paragraph 107.uggestion was made that recommendation 6
50 that it was necessary to announce in advance the intentibouldsreflect, with the acessary adjustments, the substance
to apply any domestic preferences in the pre-selection of recommendation 11 (b) (concerning the threshold with
proceedings. respect to ditpand technical aspects of the proposals) and

104. While some support was expressed for retainirtnBe substance of recommendatign 12 (c) (concerning the
recommendation 2 (d) (which envisaged giving to thi€rms of the contract that were designated as not negotiable).
contracting authority discretion to announce in the invitatiolrtn_Was a!so suggested that p.aragraph 71 (e) should ,be
to the pre-selection proceedings that the bidders would ngned, in the language verS|ons.Where necessary, with
compensated for costs incurred by them in preparing pr%gragraph 84 (c). Furthermore, it was SLiggested 'that
selection documents if the project was prevented froﬂpragraph"m ?hOUId refer to chapter IV, “The project
proceeding for reasons outside their control), the pitega agreement ! Wh'?h gave more guidance to the reader on
view was that the recommendation should be deleted sifQ&tters outlined in the paragraph.

in many countries such compensation was not envisaged. It
was, however, agreed to keep paragraphs 51 and 52 of the
notes, which provided useful information about this
possibility. It was suggested to stress in the last sentencel08. It was siggested that a clearer distinction should be
paragraph 52 the need to announce the contractingide in paragraphs 75 and 76 between clarifications and
authority's intention to compensate bidders in certaimodifications and to refer in recommendation 7 to the
circumstances at an early stage, preferably in the invitatipossibility of extending the deadline for submission of
to the pre-selection proceedings. proposals in case of extensive amendments to the requests

Clarifications and modifications (legislative
recommendation 7 and paras. 75-76)

13
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for proposals. As to recommendation 7 (b), it was widely 113. It was pointed out that the statement in para-
recognized that it was important to provide for an obligation graph 84 (b) requiring, where feasible, the transfer of
of keeping minutes of meetings of bidders convened by the hrtelogy during every phase of the project expressed a
contracting authority. Nevertheless, it was said that the legal view that might not always be acceptable because of the
consequences of a failure to prepare the minutes did not need exclusive rights that were characteristic of proprietary
to be addressed in the legislative guide and that those information. It was suggested that in paragraph 84 (c), the
consequences might be left to other legal rules governing the words “may include” should be replaced by “should
conduct of the contracting authority. Aiggestion was made include”, and that the substance of the subparagraph should
that any failure to keep proper minutes should not be moved into the legislative recommendations.
necessarily lead to the conclusion that the selection wWa,

o It was suggested that an expression along the lines of
vitiated.

“proposed financial arrangements” should be included in

] S paragraph 10 (b). It was also suggested that (among the costs
Contents of the final proposals (legislative recom- 4 pe considered in the financial proposals) the current value
mendation 8 and paras. 77-82) of maintenance costs should be added to paragraph 10 (c).

109. It was agreed that the expression “may wish” ifiven the earlier acknowledgement that governmental

recommendation 8 should be replaced by a stronger tershpport extended beyond financial support, it was agreed to

furthermore, the recommendation should make it clear thadjust paragraph 10 (d) accordingly. Another criterion that

the final proposals should provide information on alvas to be added to recommendation 10 concerned the extent

relevant factors that allowed the contracting authority tof risk assumed by the bidder.

establish the responsiveness of the proposal (including, e.qg.

the information required to assess the level of governmental Submission, opening, comparison and evaluation

support expected by the bidder; the bid security as explained of proposals (legislative recommendation 11 and

in paragraphs 81 and 82; information regarding the quality ~ paras. 87-91)

of sgrvice; and all aspects of the enyironmental impact of tIﬁS_ Referring to paragraphs 89 to 91, it was suggested that
p_rOject). As o paragraph 79 (c_j)' !t was suggested that an‘/vas important to preserve a two-step evaluation process
bidders should be req”'reﬁ‘ to |nd|c§te th? degree to Wh'w}]ereby non-financial criteria would be taken into
theywerg reacz!yto assume “force majeure” types of risk, -Eonsideration separately from, and perhaps before, financial
risks of financial consequences of unforeseen events. criteria, so as to avoid situations where undue weight would
) o ) ] ] be given to certain elements of the financial criteria (such as
Evaluation criteria (legislative recommendations 9 the ynit price) to the detriment of the non-financial criteria.
and 10 and paras. 83-86) Support was expressed for thatiggestion, without,
110. It was agreed that compliance with environmenthbwever, endorsing the “two-envelope” system, according
standards (recommendation 9 (d)) was a requirement dadwhich the contracting authority was to evaluate the
should not be included as an evaluation criterion; to do #echnical elements of the proposal without being influenced
implied the possibility of deviation from those standards. Ry its price component.
was decided to merge recommendation 9 (d) NP1 |n response to a question, it was clarified that
recommendation 8. subparagraphs (a), (b) and (c) of recommendation 11 were
111. Itwas proposed that, since it could not be assumed that to be read as alternatives. After determining that a
pre-selection of bidders would be carried out in all cases, theoposal was not responsive, it was not intended that the
recommendations should include a provision concerning tegaluation procedure would continue.
evaluation of the qualification of bidders. 117. Inresponse to a concern over possible duplication, it
112. It was noted that in the practice of some countriesvéas explained that, whereas recommendation 8 described
new evaluation criterion had emerged according to which théat the contracting authority could require in the proposal,
host Government was able to assess the social impactregommendation 11 provided for the rejection of incomplete
value of the project (e.g. benefits to underprivileged grouggoposals that had not met such requirements.
of persons or businesses), and it was suggested that {i8 The view was expressed that the provisions of
legislative guide recognize such a “social” criterion. paragraph 87, which stipulated that proposals received by

14
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the contracting authority after the deadline should not be reflect more accurately the practice and implications of
opened, were too severe, and that such a situation required direct negotiations in the selection of the concessionaire.

more detailed provis.ions. It was also suggested that, f9§3_ It was siggested that, as the list of exceptional
the purpose of promoting transparency, paragraph 88 Shob',pcumstances authorizing direct negotiations was not

mclude.a provision that would require proposals to ,nghaustive and raised issues on which national policies
ppened in a public session. In response to those suggesthﬁ-@ht differ, the list would be more appropriately included
it was suggested that such matters might best be left to ﬁmhe notes, rather than in recommendation 14. On a point of
procurement laws of the country concerned. clarification as to the circumstances of urgency that would
119. Inresponse to a question as to the relationship between justify direct negotiations (recommendation 14 (a)), it was
the draft legislative guide and international rules of public explained that interruption in the provision of services to the
procurement, such as those contained in agreements on public might constitute one example. Reasons of national
government procurement concluded under the auspices of defence, cases where there was only one source capable o
the World Trade Organization, it was explained that the providing the required service, and overriding reasons of
matter was addressed in chapter VII, “Governing law”. It public interest were also viewed as circumstances under
was suggested that the Secretariat should seek comments which direct negotiations were justifiable. As to
from the World Trade Organization on draft chapter Ill of recommendation 14 (e) (which allowed direct negotiations
the legislative guide. in the case of lack of experienced personnel or of an
adequate administrative structure), it was said that that
Final negotiations (legislative recommendation 12 circumstance should not constitute a reason iging direct
and paras. 92-93) negotiations because the selection process would remain
prpne to abuse. Hiring consultants and advisers to assist in

120. It was pointed out that, whereas recommendation . ) . .
; - . o carrying out the selection was said to be the appropriate

outlined provisions for final negotiations between thé . . . .
ractical solution in such a case. The contrary view,

contracting authority and the bidder that had submitted th&

) . : r}gi)wever, was that lack of experienced personnel was a real
most advantageous proposal, the contracting authority mi r;[)blem for some Governments which ought to be taken into
have to negotiate with another bidder, if the first bidder 9

would decide not to accept the contract. It waggested that ?cgoirg,:r;sse;'z:grlgg'Slgaljlveo?tm\\l,i,zgnsegnrtgseszzle?gfn tcr):;
the rggommendation should be revised to reflect th?uggestion that Iack. of efr?erienced pmelloel should not
Fh%sfézg%.xgnzzt?;io lﬁf?::riq‘élagénezgZﬂiﬁgrlj‘sre(cl) Oc%rlstitute an exception that might be resorted to on a case-
. ’ P act()a -case basis.
by “designated”. ¥
124. Caution was advised as to recommendation 15 and the
Notice of project award (legislative recommen- notes in paragraph 100, which allowed, after a cotitive
dation 13 and para. 94) selection procedure had been initiated, changing the
. selection method in favour of direct negotiations. Since such
121. No comments were made on recommendation 13 ap hange was prone to abuse, it was said that the conditions
paragraph 94 of the notes. for the change should be expressed more restrictively and
Direct negotiations (legislative recommenda- subject to specific requirements of transparency such as an

tions 14 and 15 and paras. 95-100) announcement in the initial request for proposals.

122. There was wide agreement that the principles of . .

competition and transparency werétical to the objectives Measures to enhance transparency in direct

of the draft legislative guide and that, in the context of ~ hegotiations (legislative recommendation 16 and

privately financed infrastructure projects, direct negotiations ~ Paras. 101-107)

should be used in exceptional circumstances. It was nota®5. [twas sggested that a provisiomeuld be included in

however, that in some countries direct negotiations wetge recommendation that would require a written

used and that, coupled with measures enhancifigstification wherever there had been a divergence from

transparency, they produced satisfactory results. It wasmpetitive principles. Othemuggestions were to include a

therefore agreed that paragraph 98 should be adjustedtdguirement that the project agreement should be open to
public inspection and to require publication of the award. It
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was pointed out that the requirement to maintain a record of in order, on the one hand, to attract such proposals and, on
the selection proceedings, described in paragddph was the other hand, to ensure that projects were awarded on

not reflected in the recommendation. It was considered that optimal conditions.

subparagraph (g) of the recommendation was self-evidelrgl_

It was siggested that the usefulness and clarity of
and could be deleted.

recommendation 17 would be improved if it would be stated

126. It was siggested that the importance of the need to inthe recommendation that unsolicited proposals were to be
maintain confidentiality should be stressed in the notes. It dealt with in accordance with the procedures established in
was also pointed out that, after the bidding process or direct the law (those procedures were suggested and commented
negotiations had been completed, and after the information upon in subsequent recommendations 18 to 20).

had entered the public domain, confidentiality requiremeni%z_ A proposal was made that an #ithal recom-

in respect of certain parts of that information would end. mendation should be included at an appropriate place to the
127. It was pointed out that the term “direct negotiations” effect that the contracting authority, after awarding a project
rather than “negotiations” had to be used consis- based on an unsolicited proposal, was obliged to publish a
tently throughout the recommendation and accompanying notice of the award.

notes. 133. Astorecommendation 20 (b), it wasggested that it

128. It was pointed out that there was an inconsistendyoulsl be specified that “the summary of the essential terms
between the title of recommendation 16 and the contents, of the proposal” to be given to other interested parties
which extended to matters beyond measures to enhance should, to the extent possible, be limited to the “output”
transparency, such as measures to maintain confidentiality. elements of the proposal (e.g. capacity of the infrastructure
Another suggestion was to revise recommendation 16 in theilitfaquality of the product or the service, price per unit)

same manner as recommendation 14 by including the list of and that, in particular, the summary should not include
examples in the notes. It was decided to delete the title of “input” elements of the unsolicited proposal (e.g. the design
recommendation 16 and leave the recommendation under the of the facility, technology and equipment to be used). The
overall title “Direct negotiations”. reason for that limitation was to avoid disclosing to potential

129. One view was that it was inadvisable to include iﬁompetitors proprietary information of the person who had

paragraph 101 a statement that in some countriégbm'tted the unsolicited proposal.

procurement laws allowed contracting authorities virtuall¥34. It was observed that paragraph 125 (b) envisaged a
unrestricted freedom to conduct negotiations as they saw fit, “margin of preference” as a possible incentive to attract
as such a statement might be misunderstood as an unsolicited proposals; it was pointed out that the use of a
endorsement. The opposing view regarded the statementas margin of preference originated in the context of
being merely a description of practice and therefore procurement of goods, construction and services and that

acceptable. such a margin of preference worked well when applied to the
Unsolicited proposals (legislative recommen- price elements of a proposal, but that it was difficult to apply
dations 17-20 and paras. 108-128) to non-price evaluation criteria. It was therefore suggested

_ . that consideration should be given to somewhat rewording
130. It was observed that in a number afuntries N0 the paragraph in order to give more guidance as to the

special procedures existed for dealing with unsoliciteghplication of the margin of preference in the context of
proposals and that, as a consequence, such unsolicifgdolicited proposals.

proposals were in those countries treated in accordance with
the procedures applicable generally for awarding public Reyiew procedures (legislative recommendation 21
infrastructure projects. A suggestion was therefore made 5.4 paras. 129-133)

that, from the perspective of those countries, there might be ]
no need for the elaborate treatment of unsolicited propos&3°- It was siggested that the notes, and possibly also the

as had been suggested in the current version of the dfgfommendation, should emphasize the usefulness of a
chapter. The Commission, however, recalling its discussi¥fprkable “pre-contract” recourse system, i.e. procedures for
at its thirty-first sessioA® considered that unsoliciteEEViewing the contracting authority's acts as early in the

proposals were in the interest of States and that it wa§lection proceedings as feasible. The benefit of such a
therefore useful to suggest procedures for dealing with thelStém was to increase the possibility of corrective actions
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being taken by the contracting authority before loss was privately financed infrastructure projects than to the public

caused and to reduce cases where monetary compensation service nature of most of those projects.

was the only option left to redress the consequences of an

improper action by the contracting authority. Conclusion of the project agreement (legislative
recommendation 1 and paras. 5-8)

Reccérd of szelzectlgn proceig":‘%z(l'eg'gat've reCOM-142. The Commission agreed to delete the word “simplify”
mendation and paras. ) ) in legislative recommendation 1 and to replace it by the word
136. Itwas sggested that the Commissiomaild consider “facilitate” or another word with equivalent meaning.

rewording the title of the recommendation to read “Recorfly 5 \vith regard to the reference, in legislative recom-

of selection aqd award proceeding's“. Itwa's suggested ﬂ?ﬁ‘éndation 1, to the need for identifying in advance the
recqmmendatlon 21 should be allgned with the notgs, Sfices or agencies competent to approve and sign the project
partpular ',[0 make the recommendation as strong as it W&@reement, it was suggested that such identification was an

described in the notes. essential element of the institutional framework for the

] implementation of privately financed infrastructure projects

Chapter IV. The project agreement (A/CN.9/458/ i, the host country. The inclusion of such a reference in the
Add.5) draft chapter might create the undesirable impression that
General remarks the offices or agencies competent to approve and sign the
137. Byway of a general comment, it wasggiested that the project .agreement could be made known only gfter. the
' coc*nclusmn of the procedure to select the concessionaire. It

relationship between the draft chapter and other portions N
the guide might need to be reviewed. It was pointed out thaf> thereforg agreed that the second phrase of Ileglslat|ve
a number of issues discussed in chapter V, “Infrastructu?aecmnmendatlon 1 sklould be mOV‘?d tq an apprgpnatg pla},ce
development and operation” (A/CN.9/458/ Add.6), an! draft chapter I, “General legislative considerations
chapter VI, “End of project term, extension and termination AJ/CN.9/458/Add.1).

(A/CN.9/458/Add.7), related to matters that were typicall§44. The view was expressed that the second sentence of
dealt with in project agreements. paragraph 4 needed to be redrafted so as to make it clear that
it referred to general legislation, rather than to specific
O,egislation, which in some countries might need to be

8dopted in respect of individual projects.

138. The structure of the draft chapter, it wagygested,
might be improved if subsection B.8, “Duration”, an
subsection B.5, “Organization of the concessionaire”, woul
in that order, immediately follow subsection B.1, “Financial45. It was siggested that the last sentence of paragraph 8
arrangements”. should be revised in order to clarify the manner in which the
139. While no objections were voiced to those proposanOntr.aCtin.g authority might undertakg to compensate the
. . . . _..winning bidder in the event that the final approval to the

the view was expressed that, in preparing the legislative . X .
guide, the Commission had to deal with a variety of issué’sfolect agreement, where required, was withdrawn.
that received different legislative and contractual treatment
in various legal systems. The Commission was urged to
adopt a pragmatic approach when considering the overall
structure of the guide and to proceed with the review of thHe46. It was agreed that legislative recommendation 2 (a)

substance of the draft chapters before making a final decision duplicated the essence of legislative recommendation 6 and

on the structure. that the two recommendations should be combined. It was

140. The siggestion was made that some of the Iegislati\féSO suggested that Iggislatiye recommendations 2(b)and 2
recommendations should expressly recommend the adopt‘B)wShomd be consolidated in one single text.
of legislation to achieve the objectives stated in the chapter. 147. The view was expressed that the last sentence of

141. The view was expressed that haligh the notes paragraph 12, which referred to the importance of ensuring

appropriately, and in a balanced manner, reflected solutiotr'?ét the laws of the host country did not unreasonably restrict

found in different legal systems, the draft chapter appeargt? concessionaire’s ability to offer adequate security to its

to give more emphasis to the need for attracting financing fbernders, was not entirely gon5|stent with the cqntents of
paragraphs 32 to 40, which referred to possible legal

Financial arrangements (legislative recommen-
dations 2 and 3 and paras. 10-21)
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obstacles to the creation of certain types of security and other wish to adopt legislative provisions that facilitated the
provisions to safeguard the public interest. It was agreed that acquisition by the concessionaire of the easements that might
the sentence in question should be deleted. be needed for the construction, operation and maintenance of

148. It was pointed out that paragraph 13 mentioned tH?ee infrastructure facility.
role played by “special-purpose vehicles” in securitization 154. Itwas observed that thteasethent” had a narrow
transactions. It was suggested that the draft chapter shoutthnatation in some legal systems, and that the statutory
also provide a specific legislative recommendation on that authority granted to the concessionaire, for example, to place
matter. In reply to that suggestion, it was observed that the  water pipes or power transmission cables on property owned
notion of “special-purpose vehicles” was not known in many by third parties might not necessarily be regarded as an
legal systems, and that the use of special-purpose vehiclesin easement. It was agreed that that circumstance should be
connection with securitization transactions required an reflected in paragraph 29.
appropriate legal framework in other areas of law. Since the
draft chapter could not deal exhaustively with the matter, it~ Security interests (legislative recommendation 6 and
was proposed that a reference to the usefulness of adopting paras. 32-40)
provisions t_hat facilitated the .establllshment of SPEC'ai'SS. The proposal was made that legislative recom-
purpose vehicles should be mentioned in the appropriate part . .
. . y mendation 6 should make reference to the establishment of

of draft chapter VII, “Governing law” (A/CN.9/458/Add.8), o )

. . sgcunty interests over the shares of the project company, so
rather than in draft chapter IV. The view was also expresse . . : .

. ) . e . —~as toreflect the discussion contained in paragraph 40.

that the discussion concerning securitization transactions’in
paragraph 13 was too detailed and might be usefulyp6. The proposal was made that legislative recom-
shortened. mendation 6 should be redrafted so as to indicate possible

149. Itwas noted that paragraph 17 described arrangemeontgtad?s and limitations to th(.a.creatlon of security interests,
af:cordmg to the legal tradition of the host country, as

whereby the cor_1tract|ng authority or other goyernmentglscussed in paragraphs 32 to 40.
agency made direct payments to the concessionaire as a
substitute for, or in adtion to, service charges to be paid byl57. It was pointed out that security taken by lenders
the users. It was observed that some of those arrangemeggnding loans to privately financed infrastructure projects
might involve a form of subsidy to the project company andplayed primarily a defensive role, a circumstance that should
accordingly, might not be consistent with the hostiotry's be emphasized in paragraph 32. It was also suggested that
obligations under international agreements on region@@ragraphs 32 to 40 should include a reference to the fact
economic integration or trade liberalization. that the loan agreements often required that the proceeds of
enipfrastructure projects should be deposited in an escrow

150. It was siggested that the description of the differ L .count managed by a trustee appointed by the lenders
modalities of off-take agreements, which was contained in 9 y PP y ’

subparagraphs (a) and (b) of paragraph 20, might not BbB8. It was observed that, in some legal systems, public
needed in the guide, since the arrangements descrils&ivice concessions were granted in view of the particular
therein were essentially of a contractual nature. qualifications and reliability of the concessionaire and were
|}cit freely transferable. As a result of that general principle,
any security given to lenders which made it possible for them
to take over the project could only be admitted under
i ) o i exceptional circumstances and under certain specific
The project site (legislative recommendation 4 and conditions, namely: that they required the agreement of the
paras. 22-27) contracting authority; that the security should be granted for
152. No comments were made on legislative recom- the specific purposditdfary the financing or operation
mendation 4 and paragraphs 22 to 27 of the notes. of the project; and that the security interests should not affect
the obligations undertaken by the concessionaire. Those
Easements (legislative recommendation 5 and paras.conditions, which should be mentioned in paragraphs 32 to
28-31) 40, derived from general principles of law or from statutory
provisions and could not be waived by the contracting
g%ltlthority through contractual arrangements.

151. It was agreed that the third sentence of paragraph
was not needed and that it should be deleted.

153. Itwas agreed that legislative recommendatioh&usd
be reformulated so as to provide that the host country mi
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159. Itwas sggested that the last sentence of paragraph 36, N ]

which referred to the possibility of dispensing with the ~ Transferability of shares of the project company
requirement of specific acts of approval for each asset in (l€gislative recommendation 10 and paras. 56-63)
respect of which a security interest was created, was k6. Besides editorial and terminologicaiggestions, and
appropriate in the context of paragraphs 34 to 36 and thattit reiteration of some of the general remarks that had been
should be deleted. made earlier, the legislative recommendations and the

160. The view was expressed that security in the form 8fcompanying paragraphs of the notes did not elicit

assignment of receivables played a central role in tf@mments.

financial arrangements for infrastructure projects, and that

paragraphs 37 to 39 should elaborate further on that issue, as Duration of the project agreement (legislative

well as on the importance of having in place an appropriate 'ecommendation 11 and paras. 64-67)

legal framework for the assignment of trade receivables.ql57. Inregonse to a question as to the need for legislative

was agreed to insert, at an appropriate place, the substapg®mmendation 11, it was pointed out that past experience
ofthe discussion contained in paragraph 28 of draft chaptgith infrastructure concessions had demonstrated the

VII, “Governing law” (A/CN.9/458/ Add.8). desirability of requiring that such concessions should have

161. Itwas agreed to delete the wonahihecessarily” in the @ limited duration. However, the maximum duration of

third sentence of paragraph 40. concessions did not necessarily need to be provided for in
legislation.

Organization of the concessionaire (legislative 168. The view was expressed that the question of the
recommendations 7 and 8 and paras. 41-51) duration of infrastructure concessions raised various issues

162. It was pointed out that, where the law required tH Policy which should be elaborated upon in the draft
concessionaire to be incorporated under the laws of the h68@Pter. Cross-references should also be addeEi to later
country, the contracting authority might lack the power tBortions of the guide, such as draft chapter VI, “End of

waive such a requirement without legislative authorizatioR"C/€Ct term, extension and termination” (A/CN.9/458/

For purposes of clarity, it was agreed that recommendati@&_qdj)' which dealt with other matters relevant for that

7 should be redrafted so as to clarify that the contractifiScussion.

authority was given an option by the law, but not the power
to waive statutory requirements. Chapter V. Infrastructure development and

operation (A/CN.9/458/Add.6
163. Itwas agreed that, for purposes of clarity, the order of P ( )

the first two sentences of paragraph 46 should be revers&gneral remarks

164. In mnnection with paragraph 48, the view wad-69. Asageneralcomment, it wasggested that sections D
expressed that the requirement of a certain minimum equig/ of the draft chapter should be moved to draft chapter IV,
investment for companies carrying out infrastructure project§he project agreement” (A/CN.9/458/ Add.6).

might be inconsistent with the host country’s obligations

under international agreements on the liberalization of trade Subcontracting (legislative recommendation 1 and

in services. paras. 2-4)

. . S 170. In mnnection with recommendation 1 (a), the view
Assignment of the concession (legislative recom-was expressed that it was not sufficient to merely advise the
mendation 9 and paras. 52-55) contracting authority of the names and qualifications of the

165. The view was expressed that the question ®gbcontractors engaged by the concessionaire. It was
subconcessions, which was briefly discussed in parguggested that the contracting authority might have a
graph 55, had far-reaching implications in some |egé§gitimate interest in reviewing all of the major subcontracts

systems, which deserved to be mentioned in the guidiegotiated by the concessionaire, and not only contracts
However, that discussion was more closely related to tgatered into by the concessionaire with its own shareholders
question of subcontracting and, therefore, it should be movegifiiliated persons. The Commission agreed that legislative
development and operation” (A/CN.9/458/ Add.6).
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recommendation 1 (b) should be expanded so as to coverlallr’. The second sentence of paragraph 12, it was
major contracts entered into by the concessionaire. suggesimaddsalso refer to the time-frame within which

171. It was observed that, in some legal systemtahe concessionaire had to implement variations ordered by

government contractors were not free to subcontract th(g?re C,O””ac““g au_thor|ty. Howevgr, one view e.xpress'eq was
obligations without the prior approval of the contractin hat it was not advisable to establish a set maximum limit for

he variations ordered by the contracting authority and that,

authority. Furthermore, in the context of some regional ; he | ; h I n
integration agreements, there were rules that prescribed Ehsfe ore, the last sentence of paragraph 12, as well as the

use of specific procedures for the award of subcontracts Wt phrase of legislative recommendation 2 (b), should be
concessionaires of public services. The concern ngleted.

expressed that recommendation 1 and the accompanyliéB. The view was expressed that the last two sentences of
notes appeared to advocate the concessionaire’s unrestricted paragraph 13 were unclear and needed to be redrafted.

freedom to hire subcontractors. It was suggested that t{l?g It was siggested that the words “in excess of the

notes should be revised accordingly. The fourth sentence %freed maximum period” in the third sentence of para-
paragraph 3, which stated that, for privately financegraloh 14 should be deleted
infrastructure projects, there might no longer be '

compelling reason of public interest for prescribing to th&80. Itwas siggested that legislative recommendation 2 (d)

concessionaire the procedure to be followed for the award¥ould express the idea thetceptance of the infrastructure
its contracts, should be deleted. facility should not be denied unless the works wererfd to

be materially incomplete or defective.

Construction projects (legislative recommendation 2 181. It was agreed that the last sentence of paragraph 16,
and paras. 5-17) which might imply a confusion between regulatory powers

172. As a general comment, it wasggested that legislative and the role of the contracting authority, should be deleted.

recommendation 2 (b) was too detailed and that it might 182. The view was expressed that the meaning of the words
preferable to simply state instead that the project agreemefiial approval” and “final authorization” in respect of
should provide for the right of the contracting authority teonstruction works was unclear, and that paragraphs 5 to 17
order variations in the construction specifications and ssfiould clarify who was responsible faccepting the works
forth the compensation to which the concessionaire showdrried out by the concessionaire.

be entitled.

173. It was sggested that the contracting authority’s right ~ Infrastructure  operation  (legislative  recom-

to order variations, which was mentioned in legislative —Mendations 3-6 and paras. 18-46)

recommendation 2 (b), was not limited to constructiong3. As a general comment, it was pointed out that
specifications, and should also encompass variations |gyislative recommendations 3 to 6 were concerned with
respect of the conditions of service. regulatory matters that would not ordinarily be dealt with in

174. It was agreed that the wording of legislative recontbe project agreement. In response, it was noted that the type

mendation 2 (c) should be brought in line with legislativef instruments used to deal with the matters discussed in
recommendation 2 (b). paragraphs 18 to 46 varied according to the legislative

h d for li . fth . practice and administrative tradition of the country
175', The r_1ee or lining gny Suspension o ,t e prOcht tOconcerned. The guide should therefore reflect the fact that,
the time strictly necessary, it was observed, did not arise OWthose legal systems which did not provide for regulation

in connection with the exercise by the contracting authorigf the operation by legislative means, the issues

of its monitoring rights. 'Therefore, itwas 5”9965“30' that t'?:%ntemplated in legislative recommendations 3 to 6 would
second sentence of legislative recqmmendatmn 2(c) ShOH@ed to be addressed in the project agreement. Furthermore,
become a separate recommendation. project agreements often supplemented regulatory provisions
176. It was siggested that the contracting authority’'s so that, in practice, there existed a certain degree of
potential liability for defects arising from the inadequacy of duplication that the guide should take into account.

the approved design or specifications might extend beyng4_ It was siggested that the beginning of the third

the situations referred to in the second sentence of paragrg@lﬁtence in paragraph 18 should be rephrased to refer not
9, which should be expanded accordingly.
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only to countries that had general legislation on concessions, might not be possible to establish price control mechanisms
but also to those that planned to have such legislation. by agreement. In response, it was explained that the

185. Itwas siggested that the last sentence in paragraph Eg)visions should be kept flexible bec_ause of Qifferences in
should be rephrased to indicate that it would not merely 5@6 regulatory mecham_sms of countries, P“t It was agr.eed
advisable, but essential, to require that the project agreemg}ﬂt the recommendation should be revised to take into

set forth the circumstances under which the concessionaffe2Unt the concerns that had been expressed.

might be required to carry out extensions in its service 189. It was pointed out that the first sentence of para-
facilities and the appropriate nfetds for financing the cost graph 31 was circular and should be redrafted. It was

of any such extension. It was also suggested that the suggested thatin paragraph 33 the reference to the reviews
paragraph should begin with the phrase “in some legal oftariffs needed further explanation. It was pointed out that
systems”. the rate-of-return method was primarily used in sectors

186. It was pointed out that, in some legal systems, ﬂ'q%volving an element of monqpqu, S_UCh as_telecommunica-
concessionaire’s obligations to ensure the continuoﬂgns’ power, gas and water distribution projects. For sectors

provision of the public service derived from genera\f\”th greater elasticity of demand, such as road

principles of law or from statutory provisions, and that jfransportation, it might not always be possible to keep the

would not be possible to provide in the project agreement fggncessmnall[ﬁ s rate of retl:]rré:onstgn; by lr)egular pgcf
the extraordinary circumstances that would justi justment. Thus, paragrap needed to be revised. In

suspending the service or even releasing the concession fraonse to those concerns, it was noted thgt the question of
from its obligations. It was suggested that the sentence Wh’ﬁz{lﬁ re‘-?’“'a,“f’” was one of great comple.X|ty anql that the
stated that termination typically required the consent of t scussion in the draft ghapter was only illustrative 9f the
contracting authority or a judicial decision could pdnain methogis of calculating the rate of return, depending on
misinterpreted as expressing advice and should either D& type of infrastructure. It was acknowlgdged, hgwever,
deleted or rephrased. Alternatively, the words “in Iega‘ at the notes were compressed and might require some

systems which admit such a solution” should be added to tﬁl@boration. It was suggested that the revisions should point
last sentence of paragraph 24 out the complexity of the matter and the importance of

continuing demand to ensure that the operation of the facility
187. Concern was expressed that the notes did R@byId be able to continue.

adequately reflect the principles of equality and universalit
of service. One view was that equality of treatment w
similar to the principle of access to public services. Anoth
view was that those principles were distinguishable. By w
of illustration, it was pointed out that a public works 191. It was pointed out that the monitoring of the
operator might have to ensure coverage in regions of the concessionaire’s performance might be carried out by the
country where such operations might not be profitable. In regulatory body, rather than the contracting authority, and
such instances, it was felt that the concessionaire should that recommendation 5 (b) should be revised accordingly.
have a direct right to compensation or the right to end tr}L

project. After it had been pointed out that paragraph 37 ﬂ?l

90. Itwas sggested that paragraph 3&msild mention the
aossible impact of the various policy options referred to
cJig}erein on private sector investment decisions.

2. It was siggested that, because in some legal systems
e i es might only be issued by a legislative body, the sentence
draft chapter I, “Project risks and gover.nme_nt sqpporiin paragraph 45 which stated that the concessionaire might
(AIQN‘9/45_8/Add'3)’ address‘?d that situation, it WaSe authorized to issue rules governing the use of the facility
demded. to include an gpproprlate cross-reference.. It, WY the public should be revised accordingly. It was pointed

also pointed out th?t: in some systems, those P““C'F"S t that the approval of operating rules proposed by the
extended to adaptability, requiring the operator to INtegralecessionaire was often a matter of regulation that would

technological transformations during the operation of th“r‘?\llwithinthe duties of the State. It was felt that there would

concession. be certain principles from which the concessionaire should

188. In @mnnection with legislative recommendation 4, it not be able to deviate. Moreover, paragraphs 42 to 46 raised
was pointed out that it would not always be the project concerns related to the protection of users and consumers,
agreement that would set forth the mechanisms for periodic  since the concessionaire should not have the power to limit
or extraordinary revisions of the price adjustment formula. unilaterally its liability or the scope of its general duties in

In countries where this would be set out in legislation, it respect of the public service.
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193. Another view was that, where the ilitg had been 200. It was siggested that, in the third sentence of
privately owned and developed, the owner or operator paragraph 72, the words “the concessionaire” should be
should have the right to establish the terms of use by others, added to the beginning of the final phrase.

most apprgpriately by way of contract: Caution_was adViS%l. The view was expressed that the meaning of paragraph
in suggesting that the right of approval in such circumstances 55 not entirely clear, and that a distinction should be

belonged solely to the regulatory body. It was alaggested made between exemption of liability and excuse of

that the nght of approval referred to_ n Ieg'SIa_t',Veperformance. In reply, it was pointed out that paragraph 73
recommendation 6 should be based on objective cond|t|orﬁad been drafted in rather general terms because some legal
194. There was general agreement that the reference to the systems had limits on the rights of the parties to provide for
concessionaire’s authority to issue rules governing the use of exempting circumstances. In such systems, an exempting
the facility by the public was not intended to imply a transfer  circumstanodumred legal effects as soon as it occurred,

to the concessionaire of statutory powers or of inherently whereas in other legal systems a prior finding, for instance,
governmental functions, &ough it was acknowledged that by a dispute settlement body, was required. It was agreed
the latter notion evolved constantly. that paragraph 73 required further clarification.

195. It was agreed that the word “discretionary” in

paragraph 45 should be replaced by the word “arbitrary”. Events of default and remedies (legislative recom-

mendations 10 and 11 and paras. 80-91)

Guarantees of performance and insurance (legis- 202. It was siggested that the term “serious failure” in
lative recommendation 7 and paras. 47-58) recommendation 11 (a) might need further explanation. In
gesponse, it was pointed out that the term was used to cover
'ftferent terms of art used in national laws and that it had
een used in other texts produced by the Commission.

196. In response to auggestion, it was agreed tha
paragraph 49 would be revised to refer to dispute settlem
in general, rather than specifically to arbitral proceedings:

197. It was siggested that, if the concessionaire Wa%03' It was qggested that the !a;t .Iine of paragraph 84
allowed to fix the sum payable under the guarantee or starﬁﬁomd ,be revLse'd t’o r.ef;d thf"‘t Itis |m"portant tol limit thz
by letter of credit as a small percentage of the project cost,%@maﬁIng authority's right to intervene”. It was also note

suggested at the end of paragraph 52, a statement to mg{ the previous sentence interrupted the pattern of thought

effect would need to be included in the request for proposa@fpressed in the paragraph and should be relocated.

204. Clarification was@ught as to the meaning of the term
Changes in conditions (legislative recommenda- “apparentlyirremediable” in paragraph 88. It was explained
tion 8 and paras. 59-68) that a situation might arise whereby the concessionaire had
198. Itwas siggested that paragraph 63osild provide that b.eCOT"e completely unable t.o prowae the services; sugh a
. ; . : . . situation would be apparently irremediable and would entitle
the bidder would usually strive to include into its bi . L .
. . . ne exercise of step-in rights on the part of the contracting
documents such mechanisms as protection against e[ : o
. . ” althority or the lenders. It was noted that step-in rights
adverse financial and economic impact of extraordinary anﬁI . .
.should only be exercised in an extreme case.
unforeseen events that could not have been taken into
account when the project agreement was negotiated.  205. Clarification wassught as to the intention of the first
199. It was sggested that the last line of paragraph 6gentence in paragraph 90. It was explained that, in several

should be redrafted to reflect the two different points mor%ountrles, it had beenawessary to iniroduce legislative

clearly. It would be desirable both to introduce a ceiling fgprovisions authorizing the transfer of the concession 1o an

. . - . _entity appointed by the lenders. However, nothing in
the cumulative amount of periodic revisions of the projec .
. . paragraphs 87 to 91 was intended to affect the general
agreement and to establish the amount of the ceiling.

prohibition against the transfer of public services
concessions, which existed in some legal systems. The
transfer of the concession to a new concessionaire pursuant
to the exercise by the lenders of their step-in rights always
required the approval of the contracting authority, a
circumstance which could be emphasized in paragraph 91.

Exemption provisions (legislative recommendation 9
and paras. 69-79)
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) ] carry out the project would have the means to honour such
Chapter VI. End of project term, extension and (|5ims:

termination (A/CN.9/458/Add.7
( ) () Normal expiry of the project agreement. In such

General remarks a case, all assets needed to be returned to the contracting
206. As a general comment, it was said that some of tagthority free of charge, except for assets that were not
discussion contained in the notes to the legislativiginally foreseen in the concessionaire’s initial investment
recommendations needed to focus more clearly on isssgimates, but which the concessionaire had been required to
particular to privately financed infrastructure projectdouild or acquire pursuant to subsequent requests by the
Furthermore, the legal consequences of the expiry of taentracting authority.

concession period, and of early termination, might differ iBg7 The Commission considered that the proposed

respect of issues such as payments concerning assgisiysis, which drew upon elements already contained in the
transferred to the contracting authority, a circumstance thaby chapter, provided a useful basis for its deliberations on
should be reflected in the notes. The proposal was made thad matter. However. several questions were raised

the draft chapter S_hOUId make a distinction between th@ncerning the rationale for the distinctions made between
following situations: the various categories of termination and the standards of

(a) Termination following impeding events, to thecompensation proposed for each category.

extent that the concessionaire did not agree to assume $iag  Ag regards the wording of the legislative recom-
risk relating to the event. In such a case, the compensatigngations, the Commission agreed that their meaning could
due to the concessionaire should include repayment of )& made clearer by drafting them in a manner that stated the
investment made, unless already recovered by prol"g‘gneral principle expressed in each legislative

revenues (including any subsidy or other aid received frofEcommendation, which should be followed, as appropriate,
the contracting authority or the Government), and COSEﬁ/the exceptions to the general principle.

entailed by termination. Such compensation would normal

| . .
correspond to the combined amount of equity investment a%y99- The sggestlonlwas made that"subsecnon B.8 of draft
the debt then outstanding, but would not include lost profit§hapter IV, “The project agreement” (A/CN.9/458/Add.5),
which dealt with the duration of the concession period,

(b) Termination due to acts of the contractingpoyid be moved to the draft chapter under discussion.
authority or of the Government. The compensation payable

in such a case would be similar to the previous case,
might include some compensation for lost profits;

0. The view was expressed that the word “amortization”,
which was used sometimes in the draft chapter, had a

technical meaning in accounting practice and that, where

(c) _Termination for convenience by the contracting, 5 ropriate, it would be preferable to refer instead to
authority. The compensation payable in such a case Wouldrké%overy of investment (see also below, para. 246).
similar to (a) above, but would normally include

compensation for lost profits; Extension of the project agreement (legislative

(d) Termination due to breach by the contracting recommendation 1 and paras. 2-4)
authority. The compensation due to the concessionaire Wo'élfl

) It was agreed that the language in legislative
be the same as in (c) above;

recommendation 1 and the accompanying notes, in particular
(e) Termination due to breach by the concessionaire. the references to exempting circumsthoaksk,be

In such a case, the lenders would normally have to accept t@ught into line with terminology used in earlier chapters of

share some of the risk, and the compensation payable to the the guide.

concessionaire would include payment of the residual val 85 The view was expressed that legislative recommen-

of the assets, taking into account the amount ofunrecoverﬁq ion 1 appeared to be excessively restrictive, since it

mvestment mad.e by the concessionaire, unless t lied that concessions could only be granted for a set
contracting authority was able to demonstrate that the ass, égiod of time. In response, it was observed that

zad a Iesseg maLket value. There m'g:t ?ISO be (?Ialms Afrastructure concessions often involved an element of

amages by the co;:trac:]lqg aur;[ orltyb aga|r|1.st' U@(onopoly and that an excessively generous regime for
concessionaire, even though it might n.ot erea |§t|ca tending them might not be consistent with the competition
expected that a project company especially established to
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laws and policies of a number of countries. Clear rules on the S . ] ]
matter were also needed in order to ensure transparency and ermination by the contracting authority (legis-
protect the public interest. Thus, it was appropriate to regard ~ lative recommendations 2 and 3 and paras. 5-23)
the possibility of extending the 216. By way of a general comment, the Commission was

concession period as a measure to be used only un#&ged to approach with caution the issue of compensation for
circumstances clearly defined in law. The wordtermination by the contracting authority, since that was a
“exceptional circumstances’, in that connection wergontroversial area in many countries. While the draft chapter

considered to be vague and subject to different interpretatig?i!d provide an indication as to standards of compensation

in various legal systems and should, therefore, be avoidédiat had been used in practice, it might not be advisable to
attempt to formulate precise recommendations as to what

213. The possibity of extending the term of the concessionnse standards should be in the various situations discussed
it was observed, served a useful purpose as a mechanismfahe graft chapter.

affording the concessionaire additional time to recover its . .
investment, where the concessionaire had incurred a loss ddd- The view was expressed that the Commisstauid

to circumstances outside its control. However, it might pearefully consider the desirability of referring to termination
misleading to link such a possibility only to situations wherf@r convenience by the contracting authority, which was
the concessionaire was entitled to compensation from th@nteémplated in legislative recommendation 2 (c) and in
contracting authority. In practice, situations might exift@ragraphs 22 to 23 ofthe accompanying notes. Termination
where, even without such a legal entitlement, it might be fRT convenience increased the risk to which potential

the public interest to extend the concession period, f§ivestors were exposed, which might add to the cost of
example, in order to allow the project to be completeé‘.”anc'ng the project. In reply, it was observed that, in some
Furthermore. the current formulation of Iegislativéegal systems, the possibility of unilateral termination of the

recommendations 1 (a) and 1 (b) appeared to imply th%)_nc.ession by the contrgcting agthority was a fundamental
there should be different standards of compensation for tRENCiPIe of the law governing public contracts. Attugh the -
two situations contemplated therein, which was not found B§0Ject agreement could be terminated by the contracting
be entirely consistent with the text in the accompanyir@'-‘thor'ty even without prior final decision by the dlsputg
notes. It was generally felt that legislative recommendatiog&ttiément body (contrary to what was suggested in
1 (a) and 1 (b) should be redrafted so as to refer to tR@ragraph 9 of the notes), that did not mean that the

circumstances under which an extension was justifiabfe®ncessionaire was exposed to arbitrary acts of the
without mentioning the notion of compensation. contracting authority, since the contracting authority's acts
were generally subject to judicial control and unilateral

214. In response to a uggestion that legislative iormination required payment of full compensation to the
recommendations 1 (&) and 1 (b) should be combined, g, cessionaire. The Commission agreed, however, that the
view was expressed that, in the revision of the legislatiy@irq sentence of paragraph 7 might be perceived as
recommendations, it was advisable to avoid confusion asdfcouraging the use of unilateral termination rights by the

the different situations that might give rise to interruptionéontrmting authority and that that sentence should be
in the execution of the project. They included acts of thg,|eted.

parties to the project agreement, acts of third parties (such as o ) )

governmental agencies of the hostuatry other than the 218. The Commission took note of the various views that
contracting authority) and events outside the control of eith¥€'€ expressed concerning the use of the words “fair
party. Care should be taken to avoid any impression that g@mpPensation” in Ieg|sI§\t|ve recommenc;!atmn 2 (c) _and a
extension of the concession period might be possible evBpssible alternative wording for that provision. According to

where it was a result of situations attributable to th@n€ View, the expression “fair compensation” was
concessionaire. ambiguous, since the various parties involved might

_ interpret it differently, and it might be preferable to refer
215. It was sggested that the reference to projectimply to “compensation”. Another view was that, despite its
suspension appeared to imply that an extension of thg,arent ambiguity, the expression “fair compensation” was
concession period would only be possible where a decisigRefy, since it indicated that the compensation due to the
to suspend the project had been made. The legislativgncessionaire needed to be equitable and could not be

recorr|1nt1_endati0n should, therefore, also mention delays,|Rjaterally and arbitrarily set by the contracting authority.
completion.
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According to yet another view, a reference to “full 225. For purposes of clarity, it wagested that the
compensation” would more appropriately reflect the practice second sentence in paragraph 19 should be redrafted along
in some legal systems. However, that view was objected to the following lines: “In such cases it may be advisable to
on the ground that the expression “full compensation”, which  design effective mechanisms to combat corruption and
implied compensation of the full market value of the bribery and to afford the concessionaire the opportunity to
undertaking, did not afford the degree of fleitity needed in  file complaints against demands for illegal payments or
connection with the issue under consideration. unlawful threats by officials of the host country.”

219. The Commission was reminded that the standard of 226. It was agreed that the wording of legislative
compensation in the event of termination for convenience by recommendation 2 (c¢) should be brought into line with
the contracting authority was a sensitive issue in a number of legislative recommendation 2 (b).

countries since it raised considerations similar to those thz”é7 The view was expressed that the words “exceptional
applied in connection with the standard of compensation dgﬁuations" in the fifth sentence of paragraph 23 did not

in the event of expropriation or nationalization. Th%rovide sufficient guidance to the readers of the legislative

Ianguag:e ugdgd in the gﬂ'dbfld:‘aléebmto iCCOUTt va:jnous uide. It was therefore proposed to delete those words and to
general guiding principles that had been formulated on thigso v the \words “in cases where” before the words “a

matter, including principles contained in resolutions adOpt%q)mpelling reason of public interest”, which should be

by the General Assembly of the United Nations. followed by the words “which should be restrictively

220. In onnection with paragraph 13 of the notes, it was interpreted”.

suggested that the text should refer to the need for the

contracting authority to give notice to the concessionaire  Termination by the concessionaire (legislative
when the latter was found to be in serious default on its  recommendation 4 and paras. 24-29)
obligations. It was also suggested that the reference to tﬁ‘fg_

. o o It was pointed out that the concept of unilateral
lenders’ right of substitution should be qualified by a phraste L P : P

W . o érmination on the part of the concessionaire was unknown
such as “where its exists”.

in some legal systems. In those countries, the concessionaire
221. Itwas agreed that the draft chapteosld distinguish would only be able to request a third party, such as the
more clearly the replacement of the concessionaire by a nesmpetent court, to declare the termination of the project
entity appointed by the lenders from the podidipgivento  agreement under exceptional circumstances. In response, it
the lenders to temporarily engage a third party to cure theas observed that such limitations on the concessionaire’s
consequences of default by the concessionaire, which wgsility to terminate the project agreement were not
mentioned in legislative recommendation 3 (b). Furthermorgniversally recognized and that, in practice, potential
both the legislative recommendations and the notes ther@igestors might be reluctant to invest in infrastructure
should mention, as appropriate, that any such sttti®n or  projects in jurisdictions that limited their ability to terminate
temporary engagement of a third party usually required thige project agreement in situations such as those mentioned
consent of the contracting authority. in legislative recommendation 4. It was pointed out that, in

222. Itwas sggested that paragraph 14 should be revisdl€ circumstances described in paragraphs 4 () and 4 (b),
since not all of the situations referred to in subparagraphs {8f concessionaire or the project investors would want the

to (c) constituted conditions predent to the entry into force'19ht to buy out the party in breach. It was suggested that,
of the project agreement. since the availability of such an option would be attractive to

) ] foreign investors, a reference to it should be included in the
223. It was sggested that the words “as provided in thgnes accompanying legislative recommendation 4. In any
project agreement” in paragraph 16 (c) were inconsisteéf\lent it was said that it would not be advisable to include in
with the reference, in the same sentence, to statuiQlycommendation 4 any reference to a requirement for a

obligations, and that those words should therefore Bgjicial decision, because in many legal systems that would
deleted. not be required.

224. The gounds for termination mentioned in parazsg  Having considered the various views expressed, the
graph 18 (d) of the notes, it was suggested, appeareddgmmission agreed that the substance of legislative
duplicate the provisions of paragraph 18 (a). Thus, the tW@commendation 4 should be retained, but that the chapeau
subparagraphs should be combined. of that recommendation, however, should be reworded to
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clarify that termination by the concessionaire may be carried  Termination by either party (legislative recom-
out only under exceptional circumstances. Furthermore, it mendation 5 and paras. 30 and 31)

was agreed that paragraph 24 of the notes accompanyM_ The view was expressed that legislative recommen-
legislative recommendation 4 should indicate that in SOMEtion 5 (a) was redundant and that it should be subsumed
Iegallsystems the.concessionaire 0"9' not have the rightimo legislative recommendation 4 (b). In response, it was
tgrmmate the pI’Oj'eCt agreement unilaterally, but only ﬂ]ﬁ(plained that legislative recommendation 5 (a) referred to
right to request a,th'“,‘ party, such as the competent CourtyfQ oecurrence of exempting impediments that could operate
declare the termination of the project agreement. to the benefit of either party, whereas legislative

230. It was pointed out that subparagraph (a) of recommendation 4 (b) covered unforeseen changes in
recommendation 4, which referred to serious breach by thenditions that would give only the concessionaire the right
contracting authority or other governmental agency, did not of termination.

provide examples of such a breach, as had been giver12§15_ The question was asked whether it wasessary to

recomm.endgtlor: 3 in the C(?Sﬁ of breaph by ﬂ] clude a legislative recommendation on the ability of the
concessionaire. It was suggested that appropriate exam ies to terminate the project agreement by mutual consent,

should be included in the notes accompanying Iegislati\é% provided in paragraph 31. In response, it was noted that,

recommendation 4. in some legal systems, the contracting authority might lack

231. Inresponse to a question concerning the reference to authority to do what migimtatma discontinuation of

serious breach by governmental agencies other than the services, in the absence of approval by a specified authority

contracting authority, it was explained that the type of breach of the Government.

contemplated in legislative recommendation 4 (a) was not

only failure by the contracting authority to meet its payment Transfer of assets to the contracting authority

or other obligations under the project agreement, but would  (legislative recommendation 6 and paras. 33-35)

alsg mclqde J.[he bre_ach b'y other governmentgl agencies s, Itwas sggested that paragraph 38osild be redrafted

their obligations vis-a-vis the concessionaire, such as ; . )

undertakings to provide specific forms of support to th%nd that the dlscgssmn on the transfer of project-related

concessionaire assets also should include a reference to assets that had been
' built by the concessionaire. It was noted that intangible

232. It was sggested that the adjective “material” omssets did not appear to have been included in that

“substantial” should be added to the first sentence dfscussion.

paragraph 25, in order to clarify that a party might Withh0|337 It was observed that recommendations 6 and 7 did not

performance of its obligations only in the event of a materi%l. '

or substantial breach by the other party. Anotheygestion ifferentiate between normal termination of the project

) X . ﬁgreement at the end of its term, and early termination. One
was that, given that not every breach would result in the rig . .
view was that such differentiation was necessary, because

to withhold performance, it would be more appropriate for . . . .
the sentence to refer to “certain types of” breach, Fhe concessionaire’s right to c.omp.ens'atlon would not arise
in both cases, contrary to the implication to that effect that
233. One suggestion was that it waacessary to elaboratewas underlying recommendations 6 and 7. Another view was
paragraph 25 in order to specify the legal procedures thitat the recommendations were sufficiently clear in
would govern the termination of the contracts referred taddressing how to deal with project assets upon termination,
therein, such as the requirement in some countries figggardless of the manner by which termination had occurred.
judicial decisions to justify termination by the con-

. . . . 2? . It was observed that recommendation 6 referred to a
cessionaire. Under such systems, the concessionaire wou

. .Rurchase against payment of fair market value, whereas
not be able to invoke a breach on the part of the contracti . .
authority as an excuse for non-performance as stated in {|49@ommendat|on 7 referred to a transfer against adequate

notes. The prevailing view, however, was that the not€§mpensation. It was suggested that consistent terms should

already took into account, in a well-balanced manner, tie used.

relevant rules of various legal systems in that respect, apd9. It was pointed out that, even in cases where the

that paragraph 25 could be maintained without change. concessionaire would be expected to continue to operate the
facilities, the contracting authority might wish to have
ownership of the project assets. Therefore, it was suggested
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that paragraph 35 (a) should be revised accordingly. It was early termination, as had been mentioned previously. For
suggested that, in the pdtimate sentence of paragraph example, the contracting authority’s right to receive the

35 (b), the phrase “expected to be” should be deleted. The assets in operating condition, mentioned in paragraph 37,
view was also expressed that the reference to assets expected might not necessarily be applicable in the case of early
to be fully amortized, and in respect of which only a nominal termination.

price might be paid, was unclear and needed to be clarifieﬂla The view was expressed that, in the last sentence of

240. The siggestion was made that, in the last sentence of paragraph 39, the term “negotiating” did not accurately
paragraph 35 (b), the term “retention” was too narrow, since capture the actual process in concluding compensation
the Government might be interested in acquiring a security arrangements. Where the contracting authority used
interest without retaining the asset. It was also pointed out structured competitive procedures to select the con-
that in paragraph 35 (c) it was necessary to refer to both cessionaire, the standards of compensation might often be set
subparagraphs (a) and (b) of paragraph 35; assets that would forth in advance in the draft project agreement circulated
remain the private property of the concessionaire would be  with the request for proposals. It was also pointed out that
those that neither would have to be transferred to the paragraph 39 (b) did not mention that the concept of
contracting authority, under paragraph 35 (a), nor mightbe replacement cost could be used for the purpose of
purchased by the contracting authority at its option, under establishing the value of unfinished works.

paragraph 35 (b). 246. It was pointed out that the use of the term

) . _ “amortization” in paragraph 39 caused some difficulty. One
Transfer of assets to a new concessionaire (legis-nierpretation that was offered was that, as used in the guide,
lative recommendation 7 and para. 36) the term referred only to recovery of investment; as privately
241. It was siggested that the words “during the life of thdinanced infrastructure investment was typically a
project” in the last sentence in paragraph 36 should lsembination of equity and debt, amortization of interest on
deleted. It was pointed out that the first sentence webtwas already included under this interpretation. The view
subparagraph (b) was unclear and that the relationshifs expressed that the definition of the term “amortization”,
between residual value and the concessionaire’s financiwgjich was provided in the last sentence of paragraph 39,
arrangements should be explained. appeared too late in the draft chapter, and it was suggested

242. It was siggested that the meaning of the penuItima{%;tttgfmdfgmg?gzifouﬂ \?vz;nf?rvs?cfjtsoezn earlieaqd, where

sentence of paragraph 37 could be clarified by stating tha
the assets should be returned to the contracting authority2i#?7. It was pointed out that, in paragraph 41 (b), the parting
such condition as would be necessary to allow for normapncessionaire could be the one submitting a bid for the

functioning of the infrastructure facility, taking into accounproject assets mentioned therein. It was also pointed out that
the needs of the service. the term “offered” might be interpreted to mean that the
project assets would be given away without charge. The view

Financial arrangements upon termination (legis- Wwas expressed that a provision for the contracting authority
lative recommendation 8 and paras. 39-45) to take over the assets, even if not provided for in the project

243, It b d that in leislati dati reement, could lead to an abuse of power and that
- ltwas observed that In legisiative recommendationge oo re the reference to this idea should be deleted.

lost profits were included in the determination op48. The commentwas made that the manner of calculation
compensation due to the concessionaire under legislaty® compensation as described in paragraph 42 was
recommendation 8 (b), but were not included underaccurate; it would not be appropriate to refer only to the

legislative recommendation 8 (c). It was suggested thatcancessionaire’s revenue during previous financial years in
consistent approach was required, both in those twach a calculation because, particularly in the case of early
recommendations and in the accompanying notes. It wg$mination, there might not yet have been any history of
pointed out that a recommendation to include lost profits irofitability. This comment was also made in respect of the

the determination of compensation payable would be viewgdcond sentence in paragraph 45 (b).

favourably by investors. 249. Itwas noted that the last sentence of paragraph 45 (a)

244. Itwas pointed out that paragraphs 37 and 38 also giténtioned that, in the contract practice of some countries,
not differentiate between expiry of the project agreement agdvernment agencies did not assume any obligation to
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compensate for lost profits when a large construction 254. The Commission noted that sections A and B of

contract was terminated for convenience. The view was the draft chapter were new, whereas the substance of

expressed, however, that such contract practice was not a sections C and D had been previously contained in an earlier

commendable one, and that the last sentence of para- version of draft chapter I, “General legislative con-

graph 45 (a) should be deleted. siderations” (A/CM4¥/Add.2). The Commission was

informed that, after extensive discussions held at its thirty-

Wind-up and transitional measures (legislative firstsessiort? the sections dealing with the possible impact
recommendation 9 and paras. 46-58) of other areas of law on the successful implementation of

t privately financed infrastructure projects had been

250. As a general comment, it wasuggested tha nsiderably expanded.

paragraphs 46 to 58 should more clearly reflect the fact that
the wind-up and transitional measures referred to there?®5. The concern was expressed that the draft chapter was
might take place many years after the completion of ttverly ambitious. While acknowledging that the develop-
construction works, as opposed to similar measures takermgnt and implementation of privately financed infrastructure
connection with contracts for the construction of industrigirojects would indeed be affected by various other areas of
works. It was also suggested that the subject matter delaw, it was felt that the discussion in sections C and D was to
with in those paragraphs, which involved a variety ofome extent peripheral to the central issues discussed in the
contractual considerations, was relevant not only updegislative guide. It was pointed out that, within the scope of
transfer of the facility to the contracting authority arftbsild, the draft chapter, it would be difficult to mention all of the
therefore, be incorporated into chapter IV, “The projedelevant areas of law or to adequately address any of them in
agreement” (A/CN.9/458/Add.5). a manner that was both accurate and concise. It was
therefore suggested that the provisions of draft chapter VII

251. It was observed that the wind-up and titiosal . ! .
. . __should be summarized and re-incorporated into draft chapter
measures referred to in paragraphs 46 to 58 would typicajly

be relevant in the context of the ordinary expiry of the
concession term. In practice, there might be difficulties ia56. Another view was that the draft chapter was among the
implementing contractual provisions on those matters if tmeost important parts of the legislative guide because it
project agreement had been terminated by the contract@igflined fundamental issues in the domestic legal regime that
authority against the will of the concessionaire. would have a direct impact on the likelihood of investment
252. In connection with paragraphs 47 to 51, the view Wfl:\%r .the developmlent of privately fmanceql mfrastrugture
. . pﬁpjects. It was pointed out that the discussion in sections C
expressed that obligations concerning the transfer 0

. ; and D was essential in order to inform Governments of the
technology could not be unilaterally imposed on the

concessionaire and that, in practice, those matters were ﬂ%eed for legislative reform and the complexities involved in

e : )
) . - .such projects. Concern was expressed that, if the content of
subject of extensive negotiations between the partigs .
) " . e draft chapter was to be merged with another part of the
concerned. While the host country had a legitimate interest L L
) - raft legislative guide, its importance would be lost. It was
in gaining access to the technology needed to operate the

o . therefore agreed to retain draft chapter VII, and the
facility, due account should be taken of the commercial. . . ] )
. ) ) . : iscussion turned to the selection of an appropriate title.
interests and business strategies of the private investors.
%g?. One view was that thétle “Governing law” was

253. Itwas pointed out that the concessionaire might not . . . L .
. was p i 9 misleading since the entire legislative guide was concerned
in a position to undertake some of the transitional measureﬁh the law governing the project. A contrary view was that
referred to in paragraphs 46 to 58, since in most cases thie .. . .

. | paragrap . iﬁe title was an appropriate expression of the draft chapter’s
concessionaire would have been established for the sole

urpose of carrving out the oroiect and would need contents, namely, the laws that would govern privately
purp ying Proj inanced infrastructure projects. Yet another view was that

rocure the relevant technology or spare parts from thi : . S .
proc oy P P [He title suggested a discussion limited to choice of law or
parties. ) . . . o
private international law. Possible alternative titles proposed
for consideration by the Commission included “Law
governing the risks of the project” and “Legal certainty
General remarks required by private investment in infrastructure”.

Chapter VII. Governing law (A/CN.9/458/Add. 8)
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The law governing the project agreement (legis- one possible interpretation, recommendation 1 might be read
lative recommendation 1 and paras. 4 and 5) as implying a legislative authorization for the contracting

258. Doubts were expressed concerning the purpose of, gngorityto agree to the choice ofq law other than that of the
the need for, legislative recommendation 1. It was noted thgest.cou'ntry to govern .the project agreement. Anqther
in all probability, no Government had enacted, or would b%ossmle interpretation might be that, although recognizing
able to enact, provisions that would indicate all applicab%enera”y that the Ia\l/vs ,OT the host countr)é aPp“ed FO t?]e
statutory provisions. Moreover, it was pointed out that, in Jyoject fagreemfent, :ag!s ative recorgmrtlen a;]tlon Lin t. €
far as the legal regime of the host country would govern tipfOposed new lormu ation suggested that the cont'rac'qng
project agreement, it would not be necessary to stipulaff@thor'Fy should have the power to exclude the application
which of the laws would apply. Furthermore, it was pointe(af certam areas of I.aw or specific laws. Lgstly, the proposed
out that, prior to entering into a project agreement, tﬁgrmulanon might imply that the governing law would be

concessionaire and its lenders would obtain legal opinioH%"Jlt ofthe host country unless the appljcaple rules of private
that would outline the applicable legislative provisions. mternatl'on'al .Iayv mandatgd the appll|cat|or? of the IQW of
another jurisdiction. Those interpretations might give rise to

259. Inresponse to those comments, it was pointed out thgnerous concerns, in particular in legal systems that did not
it was not the purpose of the legislative recommendation fBcognize the bty of governmental agencies to agree to
suggest that the hosbantry should list all laws that directly the application of foreign law to their contracts or whose
or remotely affected privately financed infrastructureyles of private international law mandated the application

projects. A country wishing to adopt legislation on privatelyf gomestic law to government contracts.
financed infrastructure projects might wish to address the

issues dealt with in the preceding draft chapters of ti‘?esz' The .Commlssmn tﬁ’o'; anLe th those corécerns.
legislative guide in more than one statutory instrumen owever, it was generally felt that the proposed new

Another possibility might be for a host country to introducéormmgggn of Ieg||slat||ve rt;com?err:datlon 1 (sefe habgvef,t
legislation dealing only with certain issues that were n ara. ) more clearly reflected the purpose of the dra

already addressed in a satisfactory manner in existing la apter than the current text. While it was acknowledged that

and regulations. For instance, general legislation on privatél P”m‘w purpose of draft ChaPter Vil yvaslr;ot to sddr'ess
financed infrastructure projects might not provide all th&0ICE-Ol-law ISSues or p'r|vat.e internationa aw, the view
details of the procedures to select the concessionaire, WS expressed that the legislative recommgndatlon should be
rather refer, as appropriate, to existing legislation on tP(léOfded in allijmner that. uphgld the pr|nC|pIe.of freedom.c(;f
award of government contracts. By the same token, whgfntract. - Un e; cltcejrt;un kc):lwcumstzncgsh Ith was - sal h,
adopting legislation on privately financed infrastructurgovemmtlamss OL:c eha Seto arI; m'lg| tlc O(I)SE astl €
projects, host countries might need to repeal the applicatigﬂverr",ng aw i ato'anot er tatg. ~ossibielegalo stacles

of certain laws and regulations which, in the view of thi® the |mplementat|qn qf that prmmple under some legal
legislature, posed obstacles to their implementation. Foystems should be highlighted in the notes.

purposes of clarity, legislative recommendation 1 invited the 263. It uggested that a cautionary noteosild be added

host country to state, as appropriate, the main statutory or to paragraph 5 explaining that, if the host country decided to
regulatory texts that governed the project agreement and indicate in its law those statutory and regulatory texts of
those whose application was excluded. direct application to privately financed infrastructure

260. After consideration of the various views expressedﬂfojeCts' it S_hOUId be made clear that such a list WOUI,d not_ be
was generally felt that, although the explanations of -h eXSaustlv%ocr;g. It was Isug'g;asjted (’;hat such a I|sthm|ght
purpose of the legislative recommendation might be usefuﬁ)‘?St € provided in a non-legis at!ve gcument, such as a
reflected in the accompanying notes, the Iegislati\}éromononal brochure, rather than in legislative provisions.
recommendation itself should be substantially redrafted. It . ]

was proposed that recommendation 1 should be replaced by T"e law governing contracts entered into by the

a provision such as the following: “The host country may = cOncessionaire (legislative recommendation 2 and
wish to stipulate that, unless otherwise provided, the project Paras. 6-8)

agreement is governed by the law of the host country”.  264. The question was asked whether recommendation 2

261. The concern was voiced, however, that the propOS@@ncerning the freedom to choose the applicable law) and
formulation might lead to different interpretations. Undefi¢cOmpanying paragraphs 6 to 8 covered also, for example,
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guarantees and assurances by the Government, power countries rules aimed at facilitating and protecting the flow
purchase or fuel supply commitments by a governmental of investment (which included also areas such as
agency and contracts between the concessionaire and local immigration legislation, import control and foreign exchange
lenders. In response, it was observed that the freedom to rules) were based on legislation that might be, but was not
choose the applicable law for contracts and other legal necessarily, based on a bilateral treaty, and that that
relationships, including those mentioned in the question, was circumstance should be reflected in the paragraph. It was
subject to conditions and restrictions pursuant to private added that multilateral treaties were also a source of
international law rules or certain public law rules of the host investment protection provisions.

country. While rules of private international law often

allowed considerable freedom to choose the law governing  Property law (paras. 12-14)

commercial contracts, that freedom was in some countri
restricted for contracts and legal relationships that were ng
gualified as commercial (e.g. certain contracts entered irﬁg1
by governmental agencies or contracts with consumers).

9. No specific substantive comments were made on
ragraphs 12 to 14.

Rules and procedures on expropriation
265. The siggestion was made that the second sentence of (paras. 15-16)

paragraph 7 should be redrafted. It was noted, in th%ro_ It was observed that land @ccess to land, as

connection, that States parties to some agreements . . ) :
regional economic integration were committed to enactin s-c.r|bed n pgrggraphs 15 and 16, might b.e gbtalned bya
dicial or administrative process of expropriation or by an

harmonized private international law provisions dealing wit . .
P b 9 d hoc legislative act. It was agreed that the paragraphs

contracts between the concessionaire and its contractors. . :

should be reviewed so as to emphasize that the need for
expeditious and efficient expropriation proceedings should
be balanced against the need to respect the rights of
the owners concerned. As to the use of the term
266. Views were expressed that recommendation “@xpropriation”, which in some languages had a negative
provided little substantive guidance to States, in particulabnnotation (since it mightugigest confiscation without
because it attempted to cover an overly broad area aadequate compensation), it was agreed that, on balance, it
because the advice was given by way of example rather thgifould be retained since other possible expressions had a
in a complete manner. It was recognized, however, that ttechnical meaning proper only to certain legal systems and
topics dealt with in sections C and D of the draft chapter digere difficult to translate or to be understood by the broad
not lend themselves to the formulation of principles thakadership to whom the guide was addressed.
were suitable for being incorporated into legislation.
Nevertheless, legislative recommendation 3 was a useful |ntellectual property law (paras. 17-21)
reminder for domestic legislators that successful private
financed infrastructure projects required appropria
legislation in a number of areas of law.

Other relevant areas of legislation (recommendation
3 and para. 9)

1. It was proposed that the discussion of intellectual
property law should include a reference to the advisability
for the host country of enacting criminal law provisions
designed to combat infringements of intellectual property

Promotion and protection of investment
rights.

(paras. 10-11)
267. Itwas sggested that ithteould be stated expressly tha 7.2' It. Was'also proposed.tha.t the fact that some SFates _had
egislation aimed at protecting intellectual property rights in

the concessionaire was covered by the provisions protectm(ﬁTllouter software and computer hardware design should be

agalnst nat|onaI|zat|qn or @spossessmn. The COmmISSIr%Qentioned, and that, in the context of the discussion of
discussed the way in which that protection was to be

described, and it was agreed that the best ava”a@gragraph 18, mention should be made of the Agreement on

formulation was the one used in draft chapter IV, “Th rade-Related Aspects of Intellectual Property Rights

. N RIPS Agreement) concluded under the auspices of the
project agreement” (A/CN.9/458/Add.5), paragraph 25. World Trade Organization.

268. With respect to bilateral investment agreements
referred to in paragraph 11, it was said that in a number of  Security interests (paras. 22-30)
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273. By way of a general observation, it was said that Contract law (paras. 36-37)

paragraphs 22 to 30 did not app.r'opriately reflect the _faﬁt79. It was considered that paragraphs 36 andi®ulsl be
that, .pursuant to. thg legal ”?‘d'“on of some Coqntr'eﬁdjusted to take into account the fact that in some countries
greatlon 9f security |ntere§ts n t,he coqtext of prlVatel¥ome ofthe contracts entered into by the concessionaire did
financed infrastructure projects (in particular as regar%t fall under the category of contracts governed by
assets in public ownership) was subject to rBStriCtiorE%)mmercial or civil law but were qualified as public or
designed to protect the public interest. Therefore, the r'J‘d\/iﬁaministrative contracts. The discussion in paragraphs 36

given in the paragraphs was incpnsistgnt With those le d 37 should be restricted to private contract law and the
systems. It was agreed that the discussion in paragraphsgi should be modified accordingly.
to 30 of the draft chapter should bedught into line with the '

discussion of security interests contained in paragraphs 32
to 40 of draft chapter IV, “The project agreement”
(A/CN.9/458/Add.5). It was also agreed that the draft
chapter should appropriately reflect the fact that the@80. Supportwas expressed for the substance of paragraphs
existed legal obstacles to the creation of security interests38 to 41.

some countries due to the inalienable nature of certain

categories of assets in public ownership. Insolvency law (paras. 42-44)

Rules on government contracts and administrative
law (paras. 38-41)

274. Itwas pointed out that pceeds or receivables related®81. Itwas observed thainder some legal systems, limits

to the provision of goods or services by the concessionairdght exist for the creditors’ and the debtor’s freedom to
might not always be based on a contract between thater into agreements establishing precedence of certain
concessionaire and its customers but on other typesaldims over other liabilities of the debtor (which was
relationships which in some legal systems were not regardgdidcussed in paragraph 42) and that that circumstance should
as contracts. That situation should be taken into accountda clarified. It was suggested that the words “economically
paragraph 28. viable”, in the second sentence of paragraph 42, should be

275. It was proposed that in paragraph 24, possibly in tﬁiglete.d',,AS to paragraph 43, it was co_nsidered that.the V\{ord
penultimate sentence, ihsuld be indicated that limitations priority was not suitable FO. describe the rglat|onsh|p
in the remedies available under the laws of the host counﬁ)e/tween the insolvency administrator and creditors.
would add to the cost of lending to projects in that country.
Tax law (paras. 45-50)
282. It was observed that, in some legal systems, the level
of taxation would change from year to year depending on
276. No substantive comments were made on paragraphs:ghnges in social conditions. In such countries, investors
to 34. might be favoured under economic circumstances that would
permit the levels of taxation to decline over time. It was
Accounting practices (para. 35) suggested that, therefore, the wording of paragraph 46,

277. Itwas agreed that the third sentence of paragraph w,ich stressed the importance of stability and predictability
if retained in the draft chapter, should become a separdfie the tax regime, should be amended to reflect that
paragraph. possibility.

278. A aggestion was made that the discussion of
accounting practices should refer to the advisability of using
the services of professional accountants or accountig§3. It was noted that the overall importance of

auditors. It was questioned whether the concept of “moderfinvironmental protection legislation had been addressed
and *“generally accepted” accounting practices wagisewhere in the draft legislative guide and that the focus of
appropriate and understandable in the same mannerthg discussion in the draft chapter should be on measures
different countries; possible alternative expressions th&@t could be included in such legislation in order to reduce

were mentioned were “contemporary” or “internationa”we perceived risks associated with investment in privately
acceptable” accounting practices. financed infrastructure projects. It was pointed out that, in
addition to the international instruments mentioned in

Company law (paras. 31-34)

Environmental protection (paras. 51-54)
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paragraph 51, reference should also be made to various useful (in particular about those methods that were not
regional instruments. It was also suggested that mention widely known or had developed recently), the draft chapter
should be made of the need for, and benefit of, environmenthloukl be more geared towards privately financed
impact studies. The proposal was made that paragraph 54, infrastructure projects and should draw on practical
which was felt to touch upon sensitive policy issues, was not experiences in various countries. It was widely held that, if
needed in the context of the draft chapter and should be the discussions were not sufficiently tailored to the subject

deleted. of the guide and more concise, critical messages to
legislators would not be sufficiently conspicuous.
Consumer protection laws (para. 55) 288. Statements were made to the effect that the draft

284. It was observed that a single paragraph tiarted chapter should refer to the phases of a privately financed
rather brief treatment of consumer protection lawsénfrastructure project and the different methods of dispute
particularly in comparison with the discussions on oth&ettlement that were suitable for, or were likely to be used in,
areas of law that were contained in the draft chapter. It wggch phase. It was suggested that the draft chapter should
pointed out that the legislatures in some regions had becottiecuss different methods of dispute settlement from the
increasingly sensitive to those issues. It was suggested tvigwpoint of how they could contribute to the smooth
across-reference should be added to the provisions of dr@fecution of projects and prevention of full-blown disputes.

chapter VI, “Settlement of disputes” (A/CN888/Add.9), 89 To the extent that grievances against decisions by

that dealt with dispute settlement remedies for consumersrébumory bodies would be dealt with in the draft chapter, it

was also suggested that the reference to the concessionaigg;s suggested that the draft chapteosld also address the
right to discontinue services to customers who “fail to payfiuestion of the use of non-judicial grievance settlement

might be rephrased more kindly. mechanisms such as expert panels, advisory bodies or
Anti-corruption measures (paras. 56-58) arbitration.

285. Itwas sggested that the order of paragraphs 56 and 820. It was generally observed that someuatries, in
should be reversed. It was alsoggiested that such measureparticular those where contracts between the contracting
might include steps to criminalize acts of corruption, bribeuthority and the concessionaire were regarded as admini-
and related illicit practices in order to dissuade sucsirative contracts, traditionally imposed broad limits to the
activities. It was pointed out that the second sentence fiigedom to agree to arbitration. While some exceptions to
paragraph 56, which called for “review” of the ruleshose limits had been introduced, those exceptions, at least
covering the functioning of contracting authorities and thi@ some of those countries, were typically narrowly
monitoring of public contracts, might have a negativeircumscribed by legislation or were based on a treaty.
implication in some languages and should be reworded.Hurthermore, the existence of those exceptions did not
was suggested that, if regionaltiatives were to be covered change the principle that privately financed infrastructure
in paragraph 58, then all regions should be included. projects were regarded as administrative contracts and that,
therefore, disputes arising under those contracts were non-
International agreements (paras. 59-63) arbitrable. It was stated that the draft chapter should

286. It was siggested that the phrase “in addition to Othé%roperly reflect the position of those legal systems.

international agreements mentioned throughout the dr@f1. As to arbitration as a method of disputétleenent, it
legislative guide” should be added to paragraph 59, so th4&s said that the draft chapter appeared to underestimate the
the ensuing discussion of certain international agreemef@tential difficulties of that method, such as the potentially
would not appear to exclude others. It was suggested tiégh cost of proceedings, the possibility of delays, or the

regional agreements might also be mentioned. potentially negative implications of confidentiality of
proceedings.
Chapter VIII. Settlement of disputes 292. On the other hand, it was stressed that an arbitration
(A/CN.9/458/Add.9) clause in the project agreement was regarded by many
General remarks investors as an assurance that any dispute would be resolved

efficiently and fairly and that, since that assurance would

287. Asageneral observation, it was said that, while bagjfen pe seen as a crucial condition to attract private capital
information about the methods of dispute settlement was
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to projects, the contracting authority should be left free to tollroad or contracts entered into by the contracting
agree to arbitration. Moreover, it was suggested that the draft authority).

chapter should place gre.ater.emp_hasis on the freedomz%_ It was sggested that paragraph Baild mention that
choose the place of arbitration (in the host country Yrbitral proceedings might also be based on a statutory

elsevyhgre, which would have |mpllcat|.0ns as t,o thﬁrovision rather than, as was typical, on an arbitration
possibility of courts of the host country to intervene in th

bitral di he freed h bi ggreement. It was also said that the statement about the
arbitral praceedings), the freedom to chaose arbitrators orceability of arbitral awards needed to be nuanced by an

tEe con.f|denft|alllty Orf prolceedlnr?s. It \rllvas, hF’WG"e“ agd,eé:;(planation that in some jurisdictions the enforcement of an
t at,. %”ma acie, the place where the pIrOJect fwa; €%vard required a judicial decisioeXequatuy and that the
carried out was most appropriate as the place of ar 'trat'gﬂforcement was preceded by a verification, albeit limited,

(becauge evidence was there and because the COSTthQ\E certain fundamental principles of public policy had not
proceedings were most likely to be the lowest there). been violated

2_93.' It.was sggested that. the .draf.t chapter _ShO_U|§97. It was questioned whether paragraphs 11 and 12
distinguish between “domestic” arbitration (i.e. arbitratio

b havi heir bl t busi ~~~(concerning negotiation) were needed. As to the settlement
. ere.er) persons having t €ir places ol busIness in f disagreements by a referee or a dispute settlement board
jurisdiction where the arbitration took place) an

) P arbitrati : bitration b aras. 21-29), which was common in construction
international” arbitration (i.e. arbitration between person ontracts, it was suggested that the experience of using those

hagmg .thelrhpla:cces of bhusmess in different JL.’(;'Sd'gt'onE c?cfispute settlement techniques during the post-construction
ar |trat!ont at for a_nqt €rreason was considered as beyili, g might be explored as to their applicability during the
international); that distinction, and the implications thereo erformance of the project agreement. It was requested that

was r'elevant Illndjurlzdmtlor!s er,re dlffe_rentl le%TSlat',V paragraph 23 the legal nature of a decision by the referee
provisions applied to domestic and international arbitratiog, ', dispute settlement board be clarified.

In addition, more emphasis should be placed on the dispute

settlement mechanism of the International Centre for t#&8. A number of statements were made regarding the
Settlement of Investment Disputes established by tKlestion of sovereign immunity, which was dealt with in
Convention on the SHement of Investment Disputesf€commendation 1 (b) and paragraphs 51 to 55. It was said

between States and Nationals of Other States (WashingtBat the question whether the host Government or the
1965). contracting authority was able to invoke sovereign immunity

(either as a bar to jurisdiction or as a bar against execution)
Disputes between the contracting authority and Was copgidered as one of the_ core issues by investprs. Asto
the concessionaire (recommendation 1 and the position ofGoyernments, it was gtatgd that_pubhc policy
paras. 4-64) considerations dictated that sovereign immunity should not
. ] ) be automatically waived or that any waiver should be left to
294. As to recommendation 1 (&), it was said that thge giscretion of the Government. According to one view, the
significance of the expression “unnecessary” was unclegfjige should not deal with such a sensitive question, on
and that it should be deleted. While some support Wgich no clear-cut result was obtainable; if the question was
expressed for its deletion, statements were made to the efigct o touched upon, the guide should not contain
that the expression attempted to indicate, correctly, that t@ﬁggestions. According to another view, there was a need to
advice to remove statutory limitations to the contractingyse national laws on that issue since what was needed was
authority's freedom to agree to dispute settlemeRiayity: in particular investors needed clarity as to whether
mechanisms was limited to those limitations which Werlfhe contracting authority, which assumed obligations by
regarded as unnecessary pursuant to the sovereigiciuding the project agreement, was deemed to have
assessment of the host country; thus, a clearer formulatig;yeq its immunit,. As to the formulation of
was preferable to deletion. recommendation 1 (b), it was criticized either for being
295. As to paragraphs 2 (b) and 2 (c) of the notes, it wagiclear as to what it sought to achieve or for being too
noted that, in some legal systems, some of the iterfigrusive on this politically sensitive point. In response,
mentioned therein might not be regarded as contracts orfigvever, it was considered that, in view of the fact that
commercial contracts (e.g. payment of a fee for the use ofrvestors needed clarity on the point, and bearing in mind
that no harmonized solution on the question had been
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reached yet, the purpose and thrust of the recommendation there existed both “voluntary” and “involuntary” con-
should not be to suggest any particular solution, but merely ciliation.

to call upon States to clarify, as far as possible, what the I%S. It was siggested that the contents of paragraph 69,

on sovereign immunity in the State was. It was added,t,r\%ich described construction contracts, did not specifically
gevergl aspects ,Of the. question needed. to be Cla”f"?glate to dispute settlement. It was also suggested that the
including whether immunity extended to foreign or OIOmes'“&iscussion of construction contracts should mention systems
forums. of dispute settlement developed by the Fédération

. ] ~Internationale des Ingénieurs-Conseils (FIDIC).
Settlement of commercial disputes (legislative

recommendation 2 and paras. 65-76) Disputes involving other parties (legislative recom-

299. It was siggested that the title of recommendation 2 mendations 3 and 4 and paras. 77-82)

mlght lead to confusion .and should be amended to |nd|ca§64_ It was pointed out that what might be envisioned as the
that it was concerned with settlement of disputes that aroge < umers” of the services or products that were produced

between the concessionaire and entities other than Wa concessionaire could be quite different. In one situation,

contracting authority. the consumer might be a single government-owned utility

300. Concern was expressed over both the substance and company that would purchase power or water from the
form of paragraphs 60 through 64, which addressed judicial concessionaire; in another situation, the consumers might be
proceedings. It was felt that the discussions, in terms of both  several thousands of individual users of a toll road. The type
their length and tone, were not sufficiently balanced with the of dispute settlement mechanisms that would be selected
discussions that dealt with other dispute settlement would have to be appropriately tailored to each situation. It
mechanisms in the rest of the draft chapter. Whereas was pointed out that, although that distinction was made in
treatment of alternative methods, such as arbitration, for the notes, it needed to be incorporated into recommendation
example, included an explanation of that mechanism, no 3.

similar description was provided regarding judiciaé

, ’ 5. The view was expressed that, as privately financed
proceedings. Moreover, those paragraphs seemed to m@

astructure projects would grow in number and volume,
%putes with consumers would become more frequent and
uld result in greater need for dispute settlement

that judicial proceedings were not a good approach to t
settlement of disputes. It was suggested that tho

paragraphs should be worded more subtly. In response to &chanisms. It was felt that recommendation 4, which

comment that it was inappropriate to suggest in paragrapfyressed this matter, was important, but that the subject

62 that .the judicigry.might be, biased in favour of th‘\a/vas dealt with too briefly in the accompanying notes.
contracting authority, it was pointed out that the intended

meaning was that the parties to the project agreement migi6- Another view was that it would be important for
have that concern. consumers to have the right to resort to the courts for the

d that in the f . resolution of such disputes. It was considered advisable that
3011t V\;]as sggesti bt actj n tble Utl‘k’)re rgwspnd 01Lthe host country should provide for legislation that would
paragraph 65, it might be desirable to bear in min tn:eontain provisions against consumer fraud and false

determination of what would constitute a COmmerc'aa\dvertising,and that would recognize and enable consumer
contract. A fuel supply contract by a government agency Wﬁ?otection agencies to initiate litigation.
given as an example with respect to which such a

determination was relevant. Another view was that it woutd07. Some of the issues that weneggested for further
not be advisable to enter into discussions in this draft chapfé¢cussion included the following: the relationship between
as to the meaning of a commercial contract or a commerciggulatory bodies and arbitral proceedings, and the treatment

legal system concerned. of a dispute with a public regulatory body.

302. It was observed that caliation was not usually

provided for in “corporate instruments”, a term thaChapter 1l

appeared in the heading of paragraph 67 and which was .

considered somewhat unclear. It was also suggested that the Electronic commerce
term “voluntary” should be clarified as it suggested that
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. . the revised draft prepared by the Secretariat
A. D_raﬁ uniform rules on electronic (AICN.9/WG.IV/WP.76). In the context of that discussion,
signatures the Commission noted with satisfaction that the Working
Group had become generally recognized as a particularly
308. It was ecalled that the Commission, at its thirtietimportant international forum for the exchange of views
session, in 1997, had entrusted the Working Group @egarding the legal issues of electronic commerce and for the
Electronic Commerce with the preparation of uniform rulegreparation of solutions to those issués.

on the legal issues of digital signatures and certificatiqgho_ At the current session, the Commission had before it
authorities. With respect to the exact scope and form of suﬁﬂa report of the Working Group on the work of its thirty-
unifgr.m rules, it was generally agreed at that session that {i%d and thirty-fourth sessions (A/CN.9/454 and 457). The
deC'S"_”.‘ °°‘f'd be made at such an early st.age ofthe ProC&SEmmission expressed its appreciation for the efforts
In add|t|9n, itwas felt that, Wh|le.the Worlgng Group m_'g_hraccomplished by the Working Group in its preparation of
a.ppropnatgly. focus its attention on ISSUes of d'g'tac!raft uniform rules on electronic signatures. While it was
S|gnaturgs in view of the appargntly predommant role pla}’%%nerally agreed that significant progress had been made at
by public-key cryptography in the emerging eleCtron'Cthose sessions in the understanding of the legal issues of

commerce pract!ce, the umfprm rules to be prepared S,hOlt!JII‘éctronic signatures, it was also felt that the Working Group
be consistent with the media-neutral approach taken in tHSd been faced with difficulties in the building of a
UNCITRAL Model Law on Electronic Commerce. Thus, th‘?:onsensus as to the legislative policy on which the uniform

uniform rqles shogld not discoura.ge thg use of Oth?ﬁles should be based.

authentication techniques. Moreover, in dealing with public-

key cryptography, those uniform rules might need t31ll. A view was expressed that the approach currently
accommodate various levels of security and toogrdze the taken by the Working Group did not sufficiently reflect the
various legal effects and levels of liability corresponding tBusiness need for flexibility in the use of electronic
the various types of services being provided in the contextggnatures and other authentication techniques. According to
digital signatures. With respect to certification authoritieghat view, the uniform rules as currently envisaged by the
while the value of market-driven standards was recogniz¥#orking Group placed excessive emphasis on digital
by the Commission, it was widely felt that the Workingsignature techniques and, within the sphere of digital
Group might appropriately envisage the establishment oftgnatures, on a specific application involving third-party
minimum set of standards to be met by certificatiofertification. Accordingly, it was suggested that work on

authorities, in particular where cross-border certificatioplectronic signatures by the Working Group should either be
was sought® limited to the legal issues of cross-border certification or be

. . . . . .. postponed altogether until market practices were better
309. Atits thlrty-f|r§t session, n 1998’ the C,Omm'ss'o'%stablished. A related view was that, for the purposes of
noted that the Working Group, in its preparation of dra ternational trade, most of the legal issues arising from the

uniform rules on electronic signatures throughout its thirtyﬁse of electronic signatures had already been solved in the
first and thirty-second sessions, had experienced manif?ﬁ{ICITRAL Model Law on Electronic Commerce. While

d'ﬁ'cm.t'es In regchlng a °°mm‘_’” understanding Of, the rle}’légulation dealing with certain uses of electronic signatures
legal issues arising from the increased use of digital a%ght be needed outside the scope of commercial law, the

other electronlc. signatures. It was also nqted that,v%rking Group should not become involved in any such
consensus was still to be found as to how those issues m'%ulatory activity,

be addressed in an internationally acceptable legal

framework. However, it was generally felt by the312. The widely previling view was that the Working
Commission that the progress achieved so far indicated tf0UP should pursue its task on the basis of its original
the draft uniform rules on electronic signatures wer@andate (see above, para. 308). With respect to the need for
progressively being shaped into a workable structure. THeiform rules on electronic signatures, it was explained that,
Commission reaffirmed the decision made at its thirtiet many countries, guidance from UNCITRAL was expected
session as to the feasibility of preparing such uniform filedy governmental and legislative authorities that were in the
and expressed its confidence that more progress could®j@cess of preparing legislation on electronic signature
accomplished by the Working Group at its thirty-thirdSsues, including the establishment of public key
session (New York, 29 June-10 July 1998) on the basis igfrastructures (PKI) or other projects on closely related
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matters (A/CN.9/457, para. 16). As to the decision made by signatures. Itegalled that, at the close of the thirty-

the Working Group to focus on PKI issues and PKI second session of the Working Group, a proposal had been
terminology, it was recalled that the interplay of made thatthe Working Group might wish to give preliminary
relationships between three distinct types of parties (i.e. key consideration to undertaking the preparation of an
holders, certification authorities and relying parties) international convention based on relevant provisions of the
corresponded to one possible PKI model, but that other UNCITRAL Model Law on Electronic Commerce and of the
models were conceivable, for example, where no draft uniform rules (A/CN.9/446, para.'®212). The
independent certification authority was involved. One of the Commission was informed that interest had been expressed
main benefits to be drawn from focusing on PKlissues was in a number of countries in the preparation of such an
to facilitate the structuring of uniform rules by reference to  instrument.

three functions (or roles) with respect to key pairs, namelgm_ The attention of the Commission was drawn to a draft
the key issuer (or subscriber) function, the certificatiopecommendation adopted on 15 March 1999 by the Centre
function and the relying function. It was generally agreed thﬂ;r the Facilitation of Procedures and Practices for
those three functions were common to all PKI models. It W3 ministration, Commerce and Transport (CEFACT) of the
also agreed that those three functions should be dealt WI'L—_tlgonomic Commission for Europe of the Secretariat. That
irrespective Qf, whether they were in fact serveo! by thr&gyt recommended “that UNCITRAL consider the actions
separate entities or whether two of those funct|on.sf W?ﬁpecessaryto ensure that references to ‘writing’, ‘signature’
serveq by the same person (e.g. Whe,r,e thg cert|f|_cat|8Hd ‘document’ in conventions and agreements relating to
authority was QISO arelying pa.rty). In a}dd|t|on, itwas widely,o national trade allow for electronic equivalents”. Support
felt that fqgusmg on the funct|0n§ typlgal of PKI and not Ohvas expressed for the preparation of an omnibus protocol to
any ;pe0|flc model might make it easier to develop a fUIIXmend multilateral treaty regimes to facilitate the increased
media-neutral rule at a later stage (A/CN.9/457, para. 68&se of electronic commerce.

313. After discussion, the Commission reaffirmed its earli%,rﬂ_ Other items wggested for future work included:

decisions as to the feasibility of preparing SL_’Ch unlform rul ectronic transactional and contract law; electronic transfer
(see above, para. 309), and expressed its confidence

: ) ights in tangible goods; electronic transfer of intangible
more progress.could be.accompllshed by the Working GroPi%hts; rights in electronic data and software (possibly in
atits forthcoming sessions. cooperation with the World Intellectual Property

314. As to the time-frame within which the Working Group  Organization); standard terms for electronic contracting
might be expected to fulfil its mandate, a suggestion was (possibly in cooperation with the International Chamber of
made that the draft uniform rules should be ready for Commerce and the Internet Law and Policy Forum);
consideration and adoption by the Commission at its thirty- applicable law and jurisdiction (possibly in cooperation with
third session. The prevailing view was that no specific time- the Hague Conference on Private International Law); and on-
frame should be set. However, the Commission urged the line dispute settlement jstems.

Workllng Gr]?L:]p dto ﬂprq(f:eed (Iaxpedlnr?usly with ¢ t:119318. The Commission took note of the above proposals. It
comp et_lon otthe drait uniiorm rules. In the cor?text o tha, 5 decided that, upon completing its current task, namely,
discussion, an appeal was made to all delegations to rengw preparation of draft uniform rules on electronic

their commitment to active participation in the building of%i natures, the Working Group would be expected, in the

cor.}sensusl with respect to the scope and contents of the dEB text of its general advisory function regarding the issues
uniform rules. of electronic commerce, to examine some or all of the above-

mentioned items, as well as any additional items, with a view
to making more specific proposals for future work by the

B. Future work in the field of electronic 9
Commission.

signatures

315. Various sggestions were made with respect to futur@hapter \V}

work in the field of electronic commerce, for possible . . . . .
consideration by the Commission and the Working Group  Assignment in receivables financing
after completion of the uniform rules on electronic
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319. It was ecalled that the Commission had considered that the fact that credit on the basis of international
legal problems in the area of assignment at its twenty-sixth  receivables was either not available at all or was available
to twenty-eighth sessions (1993-19%95) and had entrusted, only at a high cost could give rise to serious obstacles to
at its twenty-eighth session, in 1995, the Working Group on international trade. It was also observed that that situation
International Contract Practices with the task of preparing a placed parties from developing countries at a competitive
uniform law on assignment in receivables financthg. disadvantage, to the extent that they had limited access to

320. Itwas noted that the Working Group had commencJe(E}Ner'COSt credit.

its work at its twenty-fourth session and had held five 323. Atthe same time, the Commission noted that a number
sessions between the twenty-eighth and the thirty-first of specific questions remained to be addressed by the
sessions of the Commission. It was also noted that, at its Working Group, including the questions: whether the draft
twenty-fourth session, the Working Group had been urgedto  Convention would apply only to assignments in a financing
strive for a legal text aimed at increasing the availability of context or to other assignments as well; whether certain
lower-cost credit (A/CN.9/420, para. 16). In atidn, it was assignments, such as those involved in securities and
noted that, at its twenty-fifth and twenty-sixth sessions, the clearing-house transactions, should be excluded or simply
Working Group had decided to proceed with its work on the  dealt with differently; whether the location of a corporation
assumption that the text being prepared would take the form should be defined, for the purposes of the scope of
of a convention (A/CN.9132, para. 28) and would include application of the drafh@ention and of the priority rules,

private international law provisions (A/CN.9/434, para. byreference to its place of business, place of incorporation
262). Moreover, it was noted that at its twenty-seventh or place of central administration; whether anti-assignment
session, the Working Group had decided that basic priority clauses contained in public procurement contracts should be
rules of the draft Convention would be private international treated differently from such clauses in other types of
law rules, and that the substantive law priority rules of the contracts; whether priority with respect to proceeds of
draft Convention would be subject to an opt-in by State®ceivables Isould be treated in the same way as priority
(A/ICN.9/445, paras. 26-27). At its twenty-eighth session, with respeettivables; whether the private international

the Working Group had adopted the substance of draft law rules should be used to fill gaps in the substantive law
articles 14-16, dealing with the relationship between the provisions of the draft Convention or to unify the private
assignor and the assignee, and draft articles 18-22, dealing international law on assignment at large (i.e. so as to apply
with the relationship between the assignee and the debtor beyond the scope of application of the draft Convention); and
(A/ICN.9/447, paras. 161-164). whether the optional substantive law priority rnteddbe

321. At its thirty-second session, the Commission hafa(panded or rather remain as general principles.

before it the reports of the twenty-ninth and thirtieth sessions 324. Some delegates expressed views concerning the way
of the Working Group (A/CN.9/455 and 456). It was noted in which those matters might be addressed by the Working
that, at its twenty-ninth session, the Working Group had Group, including: that the drafteGtion should apply

adopted the substance of the preamble and draft articles 1 (1) onlyto financing transactions; that domestic practices should
and 1 (2) (scope of application), 5 (g)-5 (j) (definitions), not be adversely affected; that particular caution should be
18 (5bis) (debtor’s discharge), 23-33 (priority and private exercised in the treatment of certain financing transactions,
international law rules) and 41-50 (final provisions) such as transactions relating to derivatives and clearing-
(A/ICN.9/455, para. 17). At its thirtieth session, it hadhouse activities, so as to avoid unsettling well-functioning
adopted the title, the preamble and draft articles 1-24 practices; that the exclusion of assignments of non-
(A/CN.9/456, para. 18). As a result, the whole of the draft contractualivables should be reconsidered; that location
Convention had been adopted with the exception of the of a corpordtimunds be defined in an appropriate way
optional substantive law priority rules. (e.g. by reference to its statutory seat, place of central
322. Noting that the draft Gvention had attracted theadministration or principal place ofbusipess). The view was
interest of the international trade and finance community, tﬁéso e>'<pr§ssed that the draft Convention should recognize.
Commission expressed its appreciation for the significame principle of party autonomy as to the relationship

progress achieved by the Working Group. It was WidelyfeﬂetWeen the .assignor and th,e asgignee; the principlle of
that the draft Convention had the potential of increasing thgbtor-protectlon as to the relationship between the assignee

availability of credit at more affordable rates. It was stated
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and the debtor; and the need for certainty as to the rights of sale or lease of high-value equipment from the scope of
third parties, such as creditors of the assignor. application of the draft Convention or the Unidroit draft

325. Asto the provision of the draftd@vention giving the CfonV(lant[on and, ratr|1er_ tEan .d(.aallng W'tz the matter by Wﬁy
assignee a righin rem in proceeds of receivables, thePf exclusions, to settle it by giving precedence to one or the

concern was expressed that it might be inconsistent Wl%her textif a conflict arose.

fundamental principles of law in someountries. In 329. A number of views were expressed as to the way in
response, it was observed that, in line with law currently  which that matter could be addressed by the Working Group.
existing in many countries, such a rigit rem of the One view was that assignments of receivables arising from
assignee in proceeds of receivables was recognized, under the sale or lease of high-value equipment should be excluded
the draft Convention, only in limited cases (i.e. where the from the draft Convention, since such receivables were in
assignor had received payment in cash on behalf of the practice part of equipment financing. Another view was that,
assignee and held the proceeds in a separate and easily rather than excluding such assignments from the scope of the
identifiable account). In any case, it was stated, States would d@afvé€htion in all cases, whether or not the Unidroit

have to weigh the potential minimal discomfort of such a draft Convention applied (an approach that would
provision against its potential, significant beneficial impact inadvertently result in gaps if the Unidroit draft Convention

on the cost and the availability of credit, in the context of were not widely adopted), it might be preferable to give
transactions, such as securitization or undisclosed invoice precedence to the Unidroit draft Convention with regard to
discounting. Without discussing those statements and views, such assignments only if the Unidroitodraght©n

the Commission referred them to the Working Group. applied in a particular case. In that connection, it was

326. With regard to the scope of the drafi@ention, the suggested that the question of which text might prevail in the

guestion was raised as to whether it was within the mand&@>® of conflict might be approache_d differently.depending
of the Working Group to decide that the draft ConventioR" the pres of eqU|.pment mvolvgd in each part|cula.r case,
would apply to transactions outside a strictly financin ince, in some equipment-financing practices, receivables

context. In response, the Commission reaffirmed the flexib ere'part of equipment-financing, while, in cher such
mandate given to the Working Group to determine ho ractices, that was not the case. Yet another view was that

broad or narrow the scope of application of the dra e possibility of excluding certain assignments from the
Convention should be Unidroit draft Convention should also be considered. The

Commission referred those views to the Working Group.
327. As to the relationship between, on the one hand, the

draft Convention and, on the other hand, the Convention gﬁo The Commission expressed appreciation for the work

International Factoring (Ottawa, 1988), the European Uni&zlzco_rnplished by the Work'ing' Group and r.e-quested the
Convention on the Law Applicable to Contractuawork'ng Group to proceed with its work expeditiously so as

Obligations (Rome, 1980) and the drafo@ention on to make it possible for the draft Convention, along with the

International Interests in Mobile Equipment and its protocof?pOrt of the next session of the Working Group, to be

on aircraft, space equipment and railway rolling stock (‘.th(arculated to Gover_nments for co'mments in good tlmg qnd
Unidroit draft Convention”) currently being prepared by or the draft Convention to be considered by the Commission

joint group of the International Institute for the UnificationfOr adoption atits thirty-third session (2000). As regards the

of Private Law (Unidroit), the International Civil Aviation subsequent procedure for adopting the draft Convention, the

Organization and other organizations, the Commissi(gﬁommissmn noted that it would have to decide at its next

expressed its appreciation for the progress made by l%%ssion whether it should rgcommgnd adoption by the
Working Group in its efforts to avoid or to minimize theGengral Assembly or by a diplomatic conference to be
potential for conflicts. specially convened by the General Assembly for that

purpose.
328. With regard to the relationship between the draft

Convention and the Unidroit draft Convention, the
Commission noted that, at its thirtieth session, the Workir@hapter V
Group had considered ways in which conflicts could be

avoided (A/CN.9/456, paras. 232-239). It was noted that, at (g ; ;
that session, the Working Group had identified two ways, i.e. MOHItOI’Ing the Implementatlon of the

to exclude the assignment of receivables arising from the 1958 New York Convention
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matters beyond the Convention itself, such as the interplay

331 | led that the C o , between the Convention and other international legal texts
- It was ecalled that the Commission, at its tWentyq,, international commercial arbitration and on practical

eighth session in 1995, had approved the project, undertaiﬂ?ﬁiculties that were encountered in practice but were not

jointly ‘with Committee D of the International Bar .y essed in existing legislative or non-legislative texts on
Association, aimed at monitoring the Ieglslat|veanitrationz4

implementation of the Convention on the Recognition an
Enforcement of Foreign Arbitral Awards (New York,334. In reports presented at that commemorative
1958)2 |t was stressed that the purpose of the project, @¥ference, various suggestions were made for presenting to
approved by the Commission, was limited to that aim and, the Commission some of the problems identified in practice
particular, its purpose was not to monitor individual courg0 as to enable it to consider whether any work by the
decisions applying the Convention. In order to be able feommission would be desirable and feasible.

prepare a report on the subject, the Secretariat had seng%. The Commission, at its thirty-first session in 1998,
the States parties to the Convention a questionnaire relatiggh reference to the discussions at the New York
to the legal regime in those States governing the recognitigdnvention Day, considered that it would be useful to
and enforcement of foreign awards. engage in a consideration of possible future work in the area

332. Up until the current session of the Commission, tHf¥ arbitration at its thirty-second session in 1999. It
Secretariat had received 59 replies to the questionnaire (E8uested the Secretariat to prepare a note that would serve
of, currently, 121 States parties). The Commission call@$ & basis for the considerations of the Commission.

upon the States parties to the Convention that had not 6. At the current session, the Commission had before it
replied to the questionnaire to do so as soon as possibletfp requested note as document A/CN.9/460. The note drew
to the extent necessary, to inform the Secretariat about =312% ideaS, Suggestions and considerations expressed in
new developments since their previous replies to thffferent contexts, such as the New York Convention Day,
questionnaire. The Secretariat was requested to prepare tff Congress of the International Council for Commercial
a future session of the Commission, a note presenting thyitration (Paris, 3-6 May 1998F, and other international
findings based on the analysis of the information gatheredonferences and forums, such as the 1998 “Freshfields”
lecture?” The note discussed some of the issues and
problems identified in arbitral practice in order to facilitate

Chapter Vi a discussion in the Commission as to whether it wished to
International commercial put any of those issues on its work programme. The
. . . considerations of the Commission on those issues is reflected
arbitration: pOSS|bIe future work below (paras. 337-376 and para. 380). During the

deliberations, a number of other issues were mentioned as
potentially suitable for future work by the Commission

A. Introduction (paras. 339 and 340).

333. The Commission, during its thirty-first session, held a
special commemorative New York Convention Day onB. General remarks
10 June 1998 to celebrate the fortieth anniversary of the

Convention on the Regnition and Enforcement of Foreigng37 - The Commission welcomed the opportunity to discuss
Arbitral Avards (New York, 10 June 1958). In a@tldn to  {he desirability and feasibility of further development of the
representatives of States members of the Commission a8 of international commercial arbitration. It was generally
observers, some 300 invited persons participated in tBg§nsidered that the time had arrived to assess the extensive
event. The opening speech was made by the Secretafyy fayourable experience with national enactments of the
General of the United Nations. In addition to speeches P\ cITRAL Model Law on International Commercial
former participants in the diplomatic conference that adoptegpitration (1985) as well as the use of the UNCITRAL
the Convention, leading arbitration experts gave reports @pjtration Rules and the UNCITRAL Conciliation Rules,

matters such as the promotion of the Convention, it§q (o evaluate in the universal forum of the Commission the
enactment and application. Reports were also given on
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acceptabity of ideas and proposals for improvement of where the defendant invoked the fact that an arbitration
arbitration laws, rules and practices. proceeding was pending or that an arbitral award had been

338. The Commissionndertook its deliberations with anissued;

open mind as to the ultimate form that future work of the (e) Questions relating to cases where a foreign court
Commission might take. It was agreed that any con- judgement was presented with a request for its recognition
siderations as to the form would, at the current time, be or enforcement, but where the respondent, by way of
tentative, leaving firmer decisions to be taken later as the defence, invoked (i) the existence of an arbitration
substance of proposed solutions became clearer. Uniform agreement, or (ii) the fact that an arbitration proceeding was
provisions might, for example, take the form of a legislative pending, or (iii) the fact that an arbitral award had been
text (such as model legislative provisions or a treaty) or a issued in the same matter. It was noted that those instances
non-legislative text (such as a model contractual rule or a were often not addressed by treaties dealing with recognition
practice guide). It was stressed that, even if an international and enforcement of foreign court judgements. Difficulties
treaty were to be considered, it was not intended to be a arose in particular where the applicable treaty was designed
modification of the Convention on the Recognition and to facilitate recognition and enforcement of court
Enforcement of Foreign Arbitral Awards (New York, 1958)udgements, but the treaty itself did not allow ogaition or

(see also below, paras. 347-349). It wasught that, even enforcement to be refused on the ground that the dispute

if ultimately no new uniform text would be prepared, an in- dealt with by the judgement was covered by an arbitration
depth discussion by delegates from all major legal, social agreement, was being considered in a pending arbitral
and economic systems represented in the Commission, proceeding, or was the subject matter of an arbitral award.
possibly with suggestions for uniform interpretation, would

be a useful contribution to the practice of international

commercial arbitration. C. Discussion of specific items

339. At various stages of the discussion, the following
topics, in addition to those contained in document a. Conciliation (A/CN.9/460, paras. 8-19)

A/CN.9/460, were ment'ior}ed as potentiallylworthy Ofb?in§40. There was general agreement that the three issues
taken up by the Commission at an appropriate future timeiontified in the note by the Secretariat (namely:

(a) Gaps in contracts left by the parties and filling ocAdmissibility of certain evidence in subsequent judicial or
those gaps by a third person or an arbitral tribunal on tlbitral proceedings; role of the conciliator in subsequent
basis of an authorization of the parties; proceedings; and procedures for enforcing settlement

(b) Changed circumstances after the conclusion o]agreements) were particularly important, and were the object

contract and the possibility that the parties entrusted ath%ongomg ?'SCUSS'OnS m/proEssmnal circles involved in
person or an arbitral tribunal with the adaptation of thg',SIOUte sett ement (ggeA CN4g0, paras. 81019). Itwa§
contract to changed circumstances: widely felt that, in addition to those three issues, the possible

interruption of limitation periods as a result of the

(c) Freedom of parties to be represented in arbitraghmmencement of conciliation proceedings was worthy of
proceedings by persons of their choice and the issue of limignsideration.

to that freedom based on, for example, nationality or he vi d that the i fita
membership in a professional association; 341. The view was expressed that the issues ofitiation

might not easily lend themselves to international unification
(d) Questions relating to the interpretation ofyway of uniform legislation. The desirability of preparing
legislative provisions such as those in article Il (3) Afiniform legislative rules was questioned in view of a general
the New York Convention on the Recognition an@oncern that the flexibility of rules governing conciliation
Enforcement of Foreign Arbitral Awards (or article 8 (1) 0knould be preserved. It was stated that most procedural
the UNCITRAL Model Law on International Commercialgifficulties that might arise in the field of conciliation could

particular the question of the court’s terms of reference (i) In

deciding whether to refer the parties to arbitration, (ii) i§42' The widely previéing view, however, was that the

considering whether the arbitration agreement was null aﬁ&)mmlssmn should explore the possibility of preparing

void, inoperative or incapable of being performed, and (iiHmform legislative rules to support the increased use of
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conciliation. It was explained that, while certain issues (such court jurisdiction and that, therefore, if anyheolick lse

as the admissibility of certain evidence in subsequentdertaken, it Bould be limited to the formulation of a
judicial or arbitral proceedings, or the role of the conciliator practice guide. While that view received some support, the
in subsequent proceedings) could typically be solved by Commission decided that future work was necessary with
reference to sets of rules such as the UNCITRAL respectto matters arising in connection with article Il (2) of
Conciliation Rules, there were many cases where no such the New York Convention, and that legislative work was
rules were agreed upon. The conciliation process mightthus among the options to be considered.

benefit from the establishment ofnon-mandatoryIegislati\\;je45 As regards the scope of future work with respect to
provisions that would apply when the parties rnutuallé{rticle Il (2) of the New York Convention, it was widely felt

de5|r'gd. to conciliate but had nqt agreed on a set at work might be needed in connection with the two
conciliation rules. Moreover, inauntries where agreementsqjs

he admissibility of in Kinds of evid neral issues addressed in the note by the Secretariat
astot € agmissi |.|ty0 cer.tam' Inds of evidence were CN.9/460, paras. 22-31), namely: the issue of the written
uncertain effect, uniform legislation might provide a usef

o e , X Yorm requirement and its implications with respect to

f:larlflcatlon. In addlt.|9n,.|t was pointed out with respect tQ, jey means of communication and electronic commerce;
issues such as fa}C|I|tat|ng thelgnforcement of sgttlem d the more substantial issues of consent by the parties to
agreements resulting from conciliation (e.g. enforcing thegh arbitration agreement where the arbitration agreement

n th'e. same way as arbitral gwards) .and the. effec;t Was not embodied in an exchange of letters or telegrams.
conciliation with respect to the interruption of a limitation

period, that the level of predictability and certainty require@46. Inaddtion to those two general issues, it was pointed
to foster conciliation could only be achieved througQUt that special attention might need to be given to specific
legislation. It was widely felt that those issues should b@ct situations that posed serious problems under the New

dealt with by the Commission on a high priority basis. ~ York Convention, including the following: tacit or oral
acceptance of a written purchase order or of a written sales

343._After discussion, the Comm|53|on glemded that nfirmation; an orally concluded contract referring to
working group to be entrusted with the subject matter (S%itten general onditions (e.g. oral reference to a form of

below, para. 380)ruld consider whether, with a view to alvage); or, certain brokers’ notes, bills of lading and other

encouraging and faC|I|te}t|ng conmhqhon, itwould ble'usefq struments or contracts transferring rights or obligations to
for it to prepare harmonized legislative model provisions on

i h d deal with the ab . n-signing third parties (i.e. third parties who were not
concl lation that would deal with the above questions, anﬁgrtyto the original agreement). Examples of such transfers
possibly others.

to third parties included the following: universal transfer of

. ) o assets (successions, mergers, demergers and acquisitions of

b. Requirement of written form for arbitration companies); specific transfer of assets (transfer of contract
agreement (A/CN.9/460, paras. 20-31) or assignment of receivables or debiteyation, subrogation,

344. Itwas widely considered that article Il (2) of the 1958tPulation in favour of a third partysfipulation pour

Convention on the Regnition and Enforcement of Foreign2Utrui)); or, in the case of multiple parties, or groups of
Arbitral Awards (the New York Convention) (which contracts or groups of companies, implicit extension of the

required the arbitration agreement to be in written form “iﬁpplication of the arbitration agreement to persons who were

a contract or an arbitration agreement, signed by the part[§d exPressly parties thereto (A/CN.9/460, para. 25).

or contained in an exchange of letters or telegrams”), and 347. Various views were expressed as to the ouggns thr
subsequent uniform provisions modelled on that article, were  which modernization of the New York Convention could be
often regarded as outdated. The discussion thus focused on  sought. One view was that the issues related to the formation
the extent to which modernization of the New York of the arbitration clause should be dealt with by way of an
Convention was needed in respect of the formation of the iteahdl protocol to the New York Convention. It was
arbitration agreement, as well as the nature and the urgency explained that redrafting, or promoting uniform
of any work that might be undertaken by the Commission for interpretation of, article Il (2) could only be achieved with
such modernization. The view was expressed that, in the the required level of authority through treaty provisions
majority of cases, parties had no difficulty in complying with  similar in nature to those of the New York Convention.
the current form requirements, that those requirements While support was expressed for that view, concern was
compelled the parties to consider carefully the exclusion of expressed that any attempt to revise the New York
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Convention might jeopardize the excellent results reached the arbitration agreement failed to meet the form requirement
over 40 years of international recognition and enforcement established in article Il (2). Some support was expressed in
of foreign arbitral awards through worldwide acceptance of favour of that suggestion. Another view, however, was that
that Convention. In response to that concern, however, it was experience indicated that the process of adopting and
pointed out that the very success of the New York securing widespread ratification of a new convention could
Convention and its establishment as a world standhaodilsl take many years, and that meanwhile there would be an
make it possible for UNCITRAL to undertake a limitedundesirable lack of uniformity. It was stated that the
overhaul of the text if such work was needed to adapt its suggested approach might be particularly suitable to deal
provisions to changing business realities, and to maintain or with a number of the above-mentioned specific fact
restore its central status in the field of international situations that posed serious problems under the New York
commercial arbitration. Convention (see above, para. 346). However, with respect

348. Another view was that, while no attemgtaild be to a number of those situations (e.g. transfer of rights or
made to revise the New York Convention directly, thgbligatigns to non-signing third parties), it was Widelyfelt'
desired result with respect to article Il (2) might be achievetaat the issues at stake.vx{ent to general qugstlons rega.rdlng
through model legislation. This could be prepared for t e substance and validity of the underlying transaction.

benefit of national legislators with a view to superseding ﬂ@c%orcﬂng:y, doolljfbts \{\gre expressed a; tol Whﬁthﬁr It V,VOUId
outdated provisions of article Il (2) by relying on the more2® d€sifable andieasible to attempt to deal with those Issues

favourable-law provision of article VII of the Convention.in the context of a set of provisions geared primarily to the

While support was expressed in favour of that view, it Wafgrmanon of the arbitration agreement.

noted that such a solution could be pursued only if article 350. With respect to the establishmentiépribwas

Il (2) were no longer to be interpreted as a uniform rule stated that, unless it could be envisaged to amend the New
establishing the minimum requirement of writing, but would  York Conventiooutgh a protocol or otherwise to prepare

instead be understood as establishing the maximum provisions in the nature of a treaty, work on the issues
requirement of form. It was pointed out that the worldwide arising from article Il (2) of the New York Convention
acceptance of such an interpretation was currently doubtfllould not constitute a priority, since no satisfactory solution

and could only become established as the result of a lengthy was to be expected regarding those issues. Some support
harmonization process based on case law. However, it was was expressed in favour of that view. The widely prevailing
suggested that the Commission could usefully contribute to  view, however, was that the Commission, at the current
speeding up that process by elaborating (in addition to model stage, should recognize that issues of formation of the
legislation) guidelines or other non-binding material to be arbitration agreement should be given a high priority on the
used by courts as guidance from the international community programme of future work, and that none of the above-
in the application of the New York Convention. It was alsouggested approaches should be ruled out until they had been
suggested that any model legislation that might be prepared considered carefully by the Working Group to which the
with respect to the formation of the arbitration agreement issue would be entrusted (see below, para. 380).

might include a provision along the lines of article 7 of the

United Nations Convention on Contracts for the c. Arbitrability (A/CN.9/ 460, paras. 32-34)

International Sale of Goods to facilitate interpretation b§51_

. . o It was observed that uncertainties as to whether the
reference to internationally accepted principles.

subject matter of certain disputes was capable of settlement
349. Yet another view was that an intermediary solutiony arbitration was a matter that caused problems in

should be sought to avoid both the alleged dangers iaternational commercial arbitration (e.g. where arbitrators

revisiting the New York Convention and the possibler parties, in particular those that were foreigners at the

inconvenience of relying merely on progressive harmonpiace of arbitration, were not aware that a particular issue

zation through model legislation and case law interpretatiowas not arbitrable or where the law was unclear and parties
It was thus suggested that consideration might be givendad arbitrators were unsure to what extent an issue could be
preparing a convention separate from the New Yomsken up in arbitral proceedings).

Convention to deal with those situations which arose outsig?>2 Views were expressed that it might be useful to include

Fhe sphere of application (.Jf the_ New Yo.rk qonventlonarbitrability in the work programme or at least to refer the
including (but not necessarily limited to) situations WherFopic to the Secretariat for further study. To the extent that
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the issue should be considered, the purpdsrikl not be to  current work programme. After discussion, it was decided
strive for uniformity, but to stimulate transparency of that the topic should be accorded low priority.

solutions on that question. Work might be geared, for

example, towards formulating a uniform provision setting f. Confidentiality of information in arbitral

out three or four issues that were generally considered non-  proceedings (A/CN.9460, paras. 62-71)

arbitrable and calling upon States to list immediatel

. . %58. It was pointed out that there were two aspects to the
thereafter any other issues regarded as non-arbitrable by fhe. ) - . L .
State topic of confidentiality of information in arbitral pro-

ceedings. One aspect concerned “privacy” of arbitration,
353. At the same time, concerns were expressed that agflected in rules, agreements or methods by which the
national listing of non-arbitrable issues might be counteparticipants in an arbitral proceeding would aim at ensuring
productive by being inflexible. It was said that the questiothat non-participants would not become privy to the
of arbitrability was subject to constant developmergroceedings. Another aspect concerned the “duty of
(including through case law) and that some States might figgnfidentiality”, i.e. the duty of participants in an arbitration
it undesirable to interfere with that development. It wag maintain as confidential matters relating to the arbitral
agreed that the topic should be accorded low priority.  proceedings. It was noted that, whereas issues of privacy had
been to some degree covered by arbitration rules, such as the
d. Sovereign immunity (A/CN.9/460, paras. 35-50) UNCITRAL Arbitration Rules, issues of confidentiality

354. The Commission noted that the matter of Staﬂaen,eral,ly had not bgen add'ress.ed to much extent in
immunity remained under consideration by the Internationﬁfb'trat'On rules or national legislation.

Law Commission, and that the General Assembly, by its 359. Some support was given to the topic as one of priority.
resolution 53/98 of 20 January 1999, had decided to Insupport of that view, it was explained that paotiee
establish a working group of the Sixth Committee to in arbitral proceedings were becoming increasingly
consider, at its fifty-fourth session, outstanding substantive concerned over the absence of any rules in respect of
issues related to the Draft Articles on Jurisdictional confidentiality. It was felt that it would be useful to study the
Immunities of States and their Property, which draft articles issues, which were becoming increasingly difficult and
had been prepared by the International Law Commission. thorny. Another view was that, although the topic would

355. The Commission requested the Secretariat to moni ?rit study, itwas not one that should be given high priority

that work and to report on the outcome of those discussio % th.e Commission, because of the absencg of gny.wable
at an appropriate time solutions. It seemed to some that there was little likelihood

of achieving anything more than a rule to the effect that
“arbitration is confidential except where disclosure is
required by law”. The prevailing view was that, albeit
interesting, the topic was not of high priority.

356. It was pointed out that consolidation of arbitration

cases into a single proceeding was not a novel issue and thad. Raising claims for the purpose of set-off
it had practical significance in international arbitration, in (A/CN.9/460, paras. 72-79)

particular where a number of interrelated contracts or a ) ) ) )
chain of contracts were entered into. Therefore, it w 50. It was explained that som§t|mes in an arbitral
suggested, it might be useful for the question to be Studigaoceedmg the respondent would invoke a claim that the

further. Views differed, however, as to whether the matté?Spondent_ would have against the claimant, not as a
should be given high or low priority. It was alsaggested counter-claim, but as a defence for the purpose of a set-off.
that it might be useful for the Commission to prepargwas noted that, whereas it was often assumed that a claim

guidelines to assist parties in drafting arbitration agreemeﬁf’s{)sed for the purpose of a set-off had to be covered by the
that envisaged consolidation of proceedings.

arbitration agreement, there existed rules (such as the
International Arbitration Rules of the Zurich Chamber of
357. Another view was that it would not be realistic t@¢ommerce, article 27) that were less restrictive in that they
expect to achieve substantive progress in that area at Hgvided that the arbitral tribunal also had jurisdiction over
current stage and that the matter should not be placed on f\gt-off defence even ifthe claim that was set off did not fall

under the arbitration clause.

e. Consolidation of cases before arbitral tribunals
(A/CN.9/460, paras.51-61)
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361. Views were expressed that it was generally regarded afforded similar itmsynIn the other group, the

as a sound rule that an arbitral tribunal could take up a claim approach was to describe the standdlitydftislome of

only if the claim was covered by the arbitration agreement those countries, arbitrators were considered akin to hired
and that, therefore, the consideration of the matter was professionals and were held to similar standards of liability
unlikely to be productive. It was agreed that the togiosld as other professionals). In many countries, the matter was

be accorded low priority. left unlegislated.

365. The view was expressed that the topic was worthy of
further study; it was said that, as there were many countries
that did not have legislation on the matter, it would be
valuable if the Commission would provide model solutions.

h. Decisions by “truncated” arbitral tribunals
(A/CN.9/460, paras. 80-91)

362. It was observed that, if, during arbitral peedings
before a three-member tribunal, one of the members shoBl86. Another view was that, in light of different approaches
resign out of bad faith, perhaps in collusion with one of the inlegal systems, the matter should not be considered by the
parties, it might be unfair to delay proceedings in order to Commission because it was unlikely that a consensus could
permit replacement of that arbitrator, and that in some cases be achieved on a workable solution. By addressing the topic
the remaining two arbitrators should be able to continue the and not being able to reach a solution, the Commission
proceedings and decide the case as a “truncated” tribunal. It would unnecessarily raise its profile and cause confusion. It
was noted that the later in the proceedings such resignation was agreed that the topic (which should more appropriately
would occur, the more grave could be the problems and loss be described as “immunity of arbitrators from liability”)

of resources. It was noted that some arbitration rules (as should be accorded low priority.

noted in document A/CN.9/460) peitted, under certain

circumstances, awards to be made by truncated tribunals. j. Power by the arbitral tribunal to award interest

363. Views were expressed that the matter deserved further (A/CN.9/460, paras. 101-106)

study by the Secretariat and should be considered by %@7. It was noted that the power of the arbitral tribunal to

Commission. Some quke n favour of .deallng with thSward interest was a matter of great practical importance that
matter on the level of arbitration rules, while others thoug \ose often and potentially involved large amounts of money,.

fhat a modglrlleglslfltlye p.rowsg.on ”_“9*“ TISO I?e egwsage as also noted that the matter involved the question of the
twas noted that solutions In arbitration rules already existeq, e of the arbitral tribunal to award interest (which in

and that examples of legislative solutions existed as we IOme legal systems, it was said, was not implied failing

Another view was that in practice a truncated tribunal WOUlggreement ofthe parties) as well as rules (largely pertaining

come about only rarely. It was felt that it would betq the law applicable to the substance of the dispute) on

inadvisable to attempt to legislate on that matter becausgé}ated issues such as those mentioned in paragraph 106 of
raised sensitive issues, because it had implications in tﬁ'&:ument AJCN.9/460

context of recognition and enforcement of an award made

atruncated tribunal, and because agreed solutions would3#8. The view was expressed that the topic was important,
difficult to achieve. It was pointed out that truncatedhat it could benefit from further study and that the absence
tribunals had acted even in the absence of express rules?fa model legislative provision was a problem, in particular
these circumstances, it was agreed that the topic should§eere the absence of a legislative provision would prevent

accorded low priority. the arbitral tribunal from being able to award interest.
369. Another view was that, while the topic deserved to be
i. Liability of arbitrators (A/CN.9/ 460, studied at some future time, it was not of high priority, in
paras. 92-100) particular because such matters were ordinarily addressed in

364. | d that th ional | h ) tpe contract and should be left for the parties to determine.
. t was notg t aF the nationa aws that containggd,, ¢ said, however, that providing guidance and model
provisions on this topic generally fell into one of twog

i olutions would facilitate arbitration. It was noted that,
categories. In one group of laws, the focus was q

. o D : , &cording to Islamic law, interest was proscribed, but that
circumscribing the liability of arbitrators, as well as, in SOMA. -+ fact did not prevent finding solutions appropriate for

cases, other part|C|pgnts (in some Stat.es of that IO her legal systems. It was agreed that the topic should be
arbitrators were considered similar to judges and WeLe - ded low priority.
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. ] m. Possible enforceability of an award that has been
k. Costs of arbitral proceedings (A/CN.9460, set aside in the State of origin (A/CN.9/460,

paras. 107-114) paras. 128-144)

370. It was widely considered that the question of variousy4 |t was generally agreed that cases of enforcement of an
matters relating to the costs of arbitration was not urgenfyarq that had been set aside in the State of origin, while
Provisions on costs were included in many arbitration rul_qare’ were potentially a source of serious concern; they gave
and otherwise were best left to the agreement of the partiggq 1o polarized views, and, if harmonized solutions were

It was agreed that the topic should be accorded low priorifyqs tound, could adversely affect the smooth functioning of
N o . international commercial arbitration. Therefore, it was
|l Enforceability of interim measures of protection  considered necessary that the Commission place that topic
(AICN.9/460, paras. 115-127) on its agenda and entrust a working group with exploring
371. It was generally agreed in the Commission that yarous p055|ple SOIUt."mS' Without fully d|scyssmg the
. - . . . merits of possible solutions, several were mentioned.
guestion of enforceability of interim measures of protection
issued by an arbitral tribunal was of utmost practical75. One solution was to distjuish between standards for
importance and in many legal systems was not dealt with$etting aside an award that were recognized internationally
a satisfactory way. It was considered that solutions to #@d standards that were not recognized internationally; that
elaborated by the Commission on that topic would constitug@lution could be inspired by article IX of the European
a real contribution to the practice of internationaConvention on International Commercial Arbitration
commercial arbitration. It was agreed that the issue shoul@eneva, 1961). Another solution could be to prepare
be addressed through legislation. While suggestions wegrepvisions supplementing and clarifying article VIl of the
made that a convention was the appropriate vehicle fdiew York Convention, according to which a party might
dealing with this matter, support was also expressed for theek enforcement of a foreign arbitral award in a State other
suggestion that model legislation be prepared. than where the award was made on the basis of provisions of
law that were more favourable than those of the New York
372. As to the substance of future work, sever : . :
. . onvention. A view was expressed that yet another solution
observations and suggestions were made. One was that, In .
. o -Would be to disregard, for the purposes of enforcement, the
addition to the enforcement of interim measures of protection . .
. o sqle fact that the award had been set aside. The possible
in the State where the arbitration took place, enforcement’o . Lo
: ; usgfulness of the Commission issuing a statement of
those measures outside that State should also be ConSIder%n'ci les was also noted
It was said that, while the possible objective of future work P ‘
was to make interim measures of protection enforceable3@6. It was agreed that the topibauld be accorded high
a similar fashion as arbitral awards, it should be borne priority.
mind that interim measures of protection in some important
respects differed from arbitral awards (e.g. an interim n. Review and possible revision of the 1961
measure might be issueat parte and might be reviewed by European Convention on International
the arbitral tribunal in light of supervening circumstances). Commercial Arbitration
As to ex partemeasures, it was observed that under some . )
legal systems they could only be issued for a limited perictf /- AS regards the current review and possible future
of time (e.g. 10 days), and a hearing had to be held thereafig¥ision of the European Convention on International
to reconsider the measure. Court assistance to arbitration GAmmercial Arbitration (concluded in 1961 at Genewaler
the form of interim measures of protection issued by a codfté auspices of the Economic Commission for Europe
before the commencement of, or during, arbitrdECE)), as referred to in the note by the Secretariat
proceedings) was also suggested for study. (A/CN.9/460, para. 6), UNCITRAL heard statements by the

observer for ECE and the two Vice-Chairpersons of the ad
hoc informal working group (the WP.5 Arbitration
Convention Working Group) established for that purpose by
the Economic Commission for Europe Working Party on
International Contract Practices in Industry (WP.5).
UNCITRAL was informed that the WP.5 Arbitration

373. It was agreed that the topibauld be accorded high
priority.
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Convention Working Group was expected to review the 380. The Commission, having concluded the discussion and
1961 European Convention in order to determine its exchange of views on its future work in the area of
continuing usefulness, its utility beyond that of existing international commercial arbitration, decided to entrust the
conventions and the advisidity of revising that Convention work to a working group and requested the Secretariat to
with a view to increasing its utility for existing and potential prepare theessary studies. It was agreed that the priority
new signatories (and possible worldwide acceptance), as items for the working group should be conciliation (see
well as to report on current problems in international above, paras. 340-343), requiremeittesf form for the
arbitration and provide suggestions as to how those arbitration agreement (see above, Jut350),
problems might be addressed, and by which organization. enfolitgabinterim measures of protection (see above,
UNCITRAL was invited to consider undertaking that work paras. 371-373) and possible enforceability of an award that
jointly with ECE, in compliance with its mandate of had been set aside in the State of origin (see above, paras.
coordination and cooperation, and in order to avoid 374-375). It was expected that the Secretariat would prepare
duplication of efforts. the necessary documentation for the first session of the

378. UNCITRAL agreed that wasteful duplication of effortgvOrklng group for at least two, a_nd pQSS|ny three, of those
should be avoided. For that reason, and in order to prevé?liJr topics. As to the other t,Op'CS d'SCUS,SEd in document
inconsistent results, close coordination and cooperation W@rjeCN'9/460’ as we.ll as topics for possuble future V‘,’OH,(
considered highly desirable. In order to determine the b@fggeSted at the thlrty-segond session of the Comm|SS|on
ways of achieving those objectives, due account had to g@e aboye, para. 339), Wh'Ch_ Wemacordeq lower priority,
taken of the composition and mandate of the organizatioﬁ’se vyorkmg group was to decide on the time and manner of
involved. In this context, it was noted that all European ar%eallng with them.

the few non-European States members of ECE were either

members of UNCITRAL or could actively participate in its,

deliberations; that UNCITRAL was the core legal bod)Chapter VI

within the United Nations system in the field of international P ossible future work on insolvency
trade law; and that the subject matter of international law

commercial arbitration was a global issue best addressed by

UNCITRAL. It was also noted that any particular issues qf

concern primarily or exclusively to a given region would b
more appropriately dealt with by the relevant region
organization.

81. The Commission had before it a proposal by Australia
[A/CN.9/462/Add.1) on possible future work in the area of
iInsolvency law. The proposal referred to recent regional and

global financial crises and the work undertaken in
379. As a consequence, UNCITRAL appealed to ECE, jAternational forums in response to those crises. Reports
particular its Committee for Trade, Industry and Enterprisgom those forums stressed the need to strengthen the
Development when defining the mandate of the WPjaternational financial system in three areas: transparency;
Arbitration Convention Working Group, to concentrate oRccountability; and management of international financial
questions specific to its region or to the functioning of therises by domestic legal systems. According to those reports,
1961 European @nvention (e.g. article IV and thestrong insolvency and debtor-creditor regimes were an
accompanying mechanism), while exercising restraint gfportant means for preventing or limiting financial crises
regards arbitration issues of general interest or concegnd for facilitating rapid and orderly financial restructuring
which were likely to be addressed by the UNCITRALn case of excessive indebtedness. The proposal before the
Working Group on Arbitration. UNCITRAL requested itsCommission recommended that, in view of its universal
secretariat to assist, within existing resources, the EGfembership, its previous successful work on cross-border
Working Group in such an undertaking. It was agreed thaisolvency and its established working relations with
the concrete steps to be taken in ensuring future cooperatjgrnational organizations that had expertise and interest in
between the two Organizations would need to be tailorQHe law of inso]vency’ the Commission was an appropriate
according to the developments in both projects. forum to put insolvency law on its agenda. The proposal
urged that the Commission consider entrusting a working

. group with the development of a model law on corporate
D. Conclusion
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insolvency to foster and encourage the adoption of effective  background work should be undertaken by the Secretariat
national corporate insolvency regimes. and presented to the Commission at its thirty-third session

382. The Commission expressed its appreciation for tp‘.&(adecision as to whether substantive work of elaborating
proposal. It noted that different work projects had beeh uniform law or another text of a recommendatory nature

undertaken by other international organizations such as ﬁréomd be undertaken. Anoth.er view was .that the question
International Monetary Fund, the World Bank and th8°U|d be referred to one session of a working group, for the

International Bar Association on the development (Rurposeofexploringthosevarious issues, with a report to be

standards and principles for insolvency regimes. It noted tH3 c:e to_éhlg Coﬁrjnrglssml? atits thll(rFy-tEIr(’:le' slzss]:gn ml 2000 on
the broad objective of those organizations, while differing iwe ea§| ity ofun erta_ mg work in the field o m;o vengy.

scope and working methods as a consequence of tH%hIhattlme, the Commission would have before it sufficient
respective mandates and membership, was to modemlir}g)r?at]ondtohmake a final deC|5|ci(nfon t:at ISSue. It \;vahs
insolvency practices and laws. The initiatives taken in thogcgnpk_ asized that pr?garator.y wor g.r t e ses'slfn Oh the
organizations were proof of the necessity of assisting Statf@rking group would require coor |nat|op wit O_t er

in reassessing their insolvency laws and practices. Thdg&ernatlonal organizations already undertaking work in the
various initiatives. however. were also in need of'€d of insolvency law, since the results of their work would

strengthened coordination, where appropriate, so as to avofpstitute :jmportan:l element_s n the dhel|b.erat.|or?s tOV\;aIrIds
inefficient duplication of work and achieve consistentecommending to the Comm|§5|on what It mlg't usetully
results. contribute in that area. It was pointed out that the importance

- . o and urgency of work on insolvency law had been identified
383. Reognition was expressed in the Commission for thg a number of international organizations, and there was
importance to all countries of strong insolvency regimes. Th@ide agreement that more work was required in order to

view was expressed that the type of insolvency regime thgkter the development and adoption of effective national
a country had adopted had become a “front-line” factor igorporate insolvency regimes.
international credit ratings. Concern was expressed

however, about the difficulties associated with work at a%85' The previting view in the Commission was that an

international level on insolvency legislation, which invoIve(ﬂ*Xploraltory se;ssm'nbﬁ.f aworking ?;OUp Sho_léld bg cor;ver;]ed
sensitive and potentially diverging sociodjiwal choices. In to prepare a leasibliity proposal for consideration by the

view of those difficulties, it was feared that the work mighf:orgmlsspn.at |ths t:';y'th'rd ngs;on. SubsEguehntly, afterf
not be brought to a successful conclusion. It was said tha ommission had discussed Its future work in the area o

universally acceptable model law was in all likelihood not’ itration (see para. 380), it was decided that the Working

feasible, and that any work needed to take a fI(—:‘xibFérou_IO on Insolvency Law was to hold that exploratory
approach that would leave options and policy choices Opgﬁssmn at Vienna from 6 to 17 Decemid&99.

to States. While the Commission heard expressions of

support for such flexibility, it was generally agreed that th@hapter VIII

Commission could not take a final Case law on UNCITRAL texts

decision on committing itself to establishing a working86. The Commission noted, with appreciation, ongoing
group to develop model legislation or another text withol¥ork under the system that was established for the collection
further study of the work already being undertaken by oth@hd dissemination of case law on UNCITRAL texts

organizations and consideration of the relevant issues. (CLOUT). It was noted that CLOUT was an important
means to promote the uniform interpretation and application

384 To faditate that further study,.the Comm|SS|_or1.wa f UNCITRAL texts by enabling interested persons, such as
|nV|tec_1I by the Sec'retanat to cqn8|der the pOSS'b"'tY. dges, arbitrators, lawyers or parties to commercial
devoting one session of a working group to ascertaini pansactions, to take decisions and awards of other

what, N the current landscape of efforts, would *?e. Urisdictions into account when rendering their own
appropriate product (such as a model law, model provisio

t of princiol ther text) and to definina th dgements or opinions or adjusting their actions to the
aserorprinciples or other tex ) and to de ining e_scop(iﬁ evailing interpretation of those texts.
the issues to be included in that product. Diverging views
were expressed in response. One view was that more
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387. The Commission noted the valuable work of the 391. It was reported that since the previous session, the
national correspondents in the collection of relevant following seminars and briefing missions had been held:
decisions and arbitral awards and their preparation of Lusaka (20-22 April 1998unda (27 April1998);

case abstracts for compilation and distribution by the Douala, Cameroon (28-30 April); Manama (12-13 May
Secretariat. It was pointed out, however, that there was a 1998); La Paz (181BE8); Cochabamba, Bolivia

wide disparity in the level of participation by national (20 May 1998); Santa Cruz, Bolivia (22 May 1998); Lima
correspondents, which was reflected both in the extent of (25-29 NI898); Baku (24-25 September 1998);
reporting and in the quality of abstracts prepared. It was Ulaanbaatar (21-23 Ot888), Béjing (26-30 October

noted that improvements in these two areas would 1998); Bucharest (29-30 Oct@béB); Sofia
significantly improve the reliability of the CLOUT system (2-3 Novemld€98); Shaghai, China (4-6 November

and would reduce the need for major revisions by the 1998); Sao Paulo, Brazil (16 November 1998jg Bras
Secretariat. (19-20 November 1998); Caracas (24-27 Novettis);

388. It was also noted that, whereas 58 jurisdictions h&yienos Aires (30 November-1 Decemii€98); Guatemala

appointed national correspondents, there were anotlgz\%“'y(ll'l2 March 1999); Mexic_o City (15-17 Mard999);
Nuevo Leon, Mexico (20 March 1999). The

30 jurisdictions that had not yet done so. These jurisdictioh@onterrey’ L
would be entitled to make such an appointment either Wcretanat of the Commission reported that a num.bt.ar of
virtue of their being a party to an UNCITRAL convention €dUests had to be turned down for lack of sufficient

currently in force or by having adopted legislation based gfSources, and that for the remainder of 1999, only a part of

an UNCITRAL model law. Noting the importance ofuniformthe requests, made by countries in Africa, Asia, Latin

reporting from all jurisdictions, the Commission urged Statdamerica and eastern Europe, could be met.

that had not yet done so to appoint a national corresponde3®2. The Commission expressed its appreciation to the

It also urged Governments to assist their national Secretariat for the activitiestaken since its past session
correspondents to the extent possible in their work. and emphasized the importance of the training and technical

389. Itwas further noted that the number of States adherift S|st.ance programme ff” promoting awareness gnd wider
to conventions or enacting legislation based on model la option of the legal texts it had produced. It was pointed out
elaborated by the Commission had increased significan at training and technical assistance was particularly useful
and so was the caseload arising under those texts. Str rgdeveloping countries lacking expertise in the areas of
e and commercial law covered by the work of

concern was expressed as to the resultant increase of KCITRAL. | | b d that th L q
workload for the secretariat of the Commission which Walg - It was also observed that the training an

unable to bear that load much longer without a significatﬁ?Chn'Cal assmtgnce activities of'th('a Secret_arlat could ple}y an
important role in the economic integration efforts being

staff increase. )
undertaken by many countries.

Chapter X 393. The Commission noted the various forms of technical
L . . assistance that might be provided to States preparing
Training and technical assistance legislation based on UNCITRAL texts, such as review of

preparatory drafts of legislation from the point of view of

o i UNCITRAL texts, preparation of regulations implementing
390. The Commission had before it a note by the Secretariat., legislation and comments on reports of law reform

(A/ICN.9/461) s#ting forth the activities undertaken Sincecommissions, as well as briefings for legislators, judges,
the previous session and indicating the direction of fututgpitrators procurement officials and other users of

activities being planned, particularly in light of the increasg y o TRAL texts as embodied in national legislation. The
in the requests received by the Secretariat. It was noted tnﬁgurge in commercial law reform, it was noted, represented

training and technical assistance activities were typically ¢r\,cial opportunity for the Commission to significantly
carried out through seminars and briefing missions, whig).ther the objectives of substantial coordination and

were designed to explain the salient features of UNCITRAL co|eration of the process of harmonization and unification

texts and the benefits to be derived from their adoption Ryjniernational trade law, as envisaged by General Assembly
States. resolution 2205 (XXI) of 17 Bcemberl966.
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394. The Commission took note with appreciation of the the Secretary-General to substantially increase both the
contributions made by Finland, Greece and Switzerland human and financial resources available to its secretariat.
towards the seminar programme. It also expressed its

appreciation to Cambodia, Kenya and Singapore for their

contributions to the Trust Fund for Granting TraveChapter X

Assistance to Developing States members of UNCITRAL. :

The Commission also expressed its appreciation to those Status and promotlon of UNCITRAL

other States and organizations which had contributed to the texts

Commission’s programme of training and assistance by

providing funds or staff or by hosting seminars. Stressing the L .

importance of extrabudgetary funding for carrying out 98- Th? Commission, on the'baS|s of a note by the
training and technical assistance activities, the Commissi§r‘?cret‘5‘,rlat (A/CN.9/462), con5|dergd the s'Fatus of the
appealed once more to all States, international organizatid:r?éwent'onS and model laws emanatlng from its vygrk, as

and other interested entities to consider making contributioW§II as the status of.the Co'nvennon on the Recognition and

to the UNCITRAL trust funds so as to enable the secretariﬁpforcemenf[ of.Fore|gn Arb!tral Awards (New York, 1,958)'

of the Commission to meet the increasing demands rhe Comm|§8|pn _“O,ted with pleasure the new actions of
developing countries and newly independent States é;ates gnd lur'Sd'Ct'_Ons .after 12.June 1998 (datg °,f the
training and assistance, and delegates from developﬁ@ndu,s'on of the thwty;ﬂrst session of the Commission)
countries to attend UNCITRAL meetings. It was a|56egard|ng the following instruments:

suggested that, in order to redress the resource difficulties (a) Convention on the Limitation Period in the
facing the Commission, an attempt be made to encourage theernational Sale of Goods, concluded at New York on
private sector to contribute to the financing of th@4 June 1974, as amended by the Protocol of 11 April
UNCITRAL assistance and training programme, particulartlyo80.Number of States parties: 17;

in view of the fact that the private sector benefited a great (b)
deal from the overall work of the Commission in the area geriod in
international trade law.

[Unamended] Convention on the Limitation
the International Sale of Goods (New York,
1974) New action by Burundi; number of States parties: 24;
395. In view of the limited resources available to the

secretariat of the Commission, whether from budgetary E:O (c) United Nations Convention on the Carriage of
i

ds by Seal978 (Hamburg Rules)New action by

extrabudgetary resources, strong concern was expressed ndi: number of States parties: 26:

the Commission could not fully implement its mandate wit
regard to training and technical assistance. Concern was also (d) United Nations Convention on Contracts for the
expressed that, without effective cooperation arl@iternational Sale of Goods (Vienn2980) New actions by
coordination between development assistance agendiasundi, Croatia, Kyrgyzstan, Peru anduguay; number of
providing or financing technical assistance and thetates parties: 56;

Secretariat, international assistance might lead to the (e) United Nations Convention on International

adoption of national laws that would not represent integijis of Exchange and International Promissory Notes (New
nationally agreed standards, including UNCITRALygrk, 1988) The Convention has two States parties. It

conventions and model laws. requires eight more adherences for entry into force;
396. Astothe internship programme ofthe secretariatofthe  (fy  United Nations Convention on the Liability of

Commission, concern was expressed that the majority of thgerators of Transport Terminals in International Trade
participants were nationals of developed countries. A®jenna, 1991)New action by Egypt; the Convention has

appeal was made to all States to consider supportifigo States parties. It requires three more adherences for
programmes that sponsored the participation of nationalsgtry into force;

developing countries in the internship programme. . . .
(g) United Nations Convention on Independent

397. Inorder to ensure the effective implementation of it§ yarantees and Stand-by Letters of Credit (New York,
training and assistance programme and the time{ygs) New actions by El Salvador, Kuwait and Tunisia; the

publication and dissemination of its work, the Commissio@onyvention has five States parties. It will enter into force on
decided to recommend to the General Assembly to requasianuary 2000;
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(h) Convention on the Recognition andenacted any of them. An appeal was directed to the repre-
Enforcement of Foreign Arbitral Awards (New York, 1958)sentatives and observers that had been participating in the
New actions by the Lao People’'s Democratic Republic, meetings of the Commission and its working groups to con-
Lebanon, Mozambique, Oman and the Republic ofdidoia; tribute, to the extent that they in their discretion deemed
number of States parties: 121; appropriate, toilitating consideration by legislative

() UNCITRAL Model Law on International organs in their countrigs of texts of j[he C'ommis.sion. It was
Commercial Arbitration, 1985New jurisdictions that have suggestgd that the publication of grﬂcles in law journals and
enacted legislation based on the Model Law: Macau: the holding of conferences to discuss UNCITRAL texts

could usefully serve that purpose. It was also suggested that

() UNCITRAL Model Law on International Creditconsideration of an UNCITRAL text by legislative organs

Transfers, 1992 could be facilitated by bringing to the attention of the
(k) UNCITRAL Model Law on Procurement ofsecretariat of the Commission any concern that might be
Goods, Construction and Services, 1994 expressed with regard to such text in order that such concern

might be addressed.
() UNCITRAL Model Law on Electronic g

Commerce, 1996New jurisdictions that have enacted
legislation based on the Model Law: Republic of Koreg
Singapore and, within the United States of America, IIIinoiz;Chapter Xl ]
(m) UNCITRAL Model Law on Cross-Border General Assembly resolutions on the

Insolvency, 1997 work of the Commission

399. Appreciation was expressed for those legislative

actions on the texts of the Commission. A request was

directed to States that had enacted or were about to enadf2. The Commission took note with appreciation of
model law prepared by the Commission, or were considerifggneral Assembly resolution 53/103 of 8 Decemb@®8,
legislative action regarding a convention resulting from thg which the Assembly commended the Commission for the
work of the Commission, to inform the secretariat of therogress made in its work on receivables financing,
Commission thereof. Such information would be useful telectronic commerce, privately financed infrastructure
other States in their consideration of similar legislativerojects and the legislative implementation of the
actions. Appreciation was also expressed to the Secretaf@nvention on the Regnition and Enforcement of Foreign
for establishing a Web site for UNCITRAL documents, pagirbitral Awards (New York, 1958). In adtion, the
and current. Noting the difficulties faced by the Secretari&ommission took note with appreciation of paragraph 3 of
in posting UNCITRAL documents on its Web site in althat resolution, in which the Assembly commended the
official languages in a timely fashion, it was agreed that tHfeommission for holding a special commemorative “New
resources available to the Secretariat for that purpose needfegk Convention Day” in order to celebrate the fortieth
to be substantially increased. anniversary of that Convention.

400. Representatives and observers of a number of Sta#€8. The Commission also noted with appreciation that, in

reported that official action was being considered with paragraph 4 of resolution 53/103, the General Assembly
view to adherence to various conventions and to the adoptigppealed to Governments that had not yet done so to reply to
of legislation based on various model laws prepared Bye questionnaire circulated by the Secretariat in relation to
UNCITRAL. It was noted that the UNCITRAL Model Law the legal regime governing the recognition and enforcement
on Electronic Commerce had become the single commofforeign arbitral awards.

source often cited by many countries. The view wagng. |n adition, the Commission noted that, in paragraph 6
expressed that the recent endorsement by the Internatiogglesolution 53/103, the General Assembly reaffirmed the
Chamber of Commerce Banking Commission would likel, 5 ngate of the Commission, as the core legal body within
boost ratification of the United Nations Convention ofne ynited Nations system in the field of international trade
Independent Guarantees and Stand-by Letters of Credit. 5,y 1o coordinate legal activities in that field, and, in that
401. It was noted that, despite the universal relevance agennection, called upon all bodies of the United Nations
usefulness of those texts, a number of States had not ggstem and invited other international organizations to bear
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in mind the mandate of the Commission and the need to Assembly resolution 48/32 of 9 DecEd®t3ey The

avoid duplication of effort and to promote efficiency, Commission noted with appreciation the decision of the
consistency and coherence in the unification and General Assembly, in paragraph 11, to continue, in the
harmonization of international trade law, and recommended competent Main Committee during the fifty-third session of
that the Commission, through its secretariat, continue to the General Assembly, its consideration of granting travel
maintain close cooperation with the other international assistance to the least developed countries that were
organs and organizations, including regional organizations, members of the Commission, at their request and in
active in the field of international trade law. consultation with the Secretary-General.

405. The Commission took note with appreciation of the 408. The Commission welcomed the request by the General
decision of the General Assembly, in paragraph 7 of Assembly, in paragraph 12 of the resolution, to the
resolution 53/103, to reaffirm the importance, in particular  Secretary-General to ensure the effective implementation of
for developing countries, of the work of the Commission the programme of the Commission. The Commission, in
concerned with training and technical assistance in the field particular, hoped that the secretariat of the Commission
of international trade law, such as assistance in the would be allocated sufficient resources to meet the increased
preparation of national legislation based on legal texts of the demands for training and assistance. The Commission noted
Commission, and that, in paragraph 8, the Assembly withregretthat, despite the above-mentioned request of the
expressed the desirability for increased efforts by the Assembly, the secretariat of the Commission was generally
Commission, in sponsoring seminars and symposia, to shortof funds. As a consequence, the secretariat was unable
provide such training and assistance. to publish tHBICITRAL Yearbookand brochures

406. The Commission further noted with appreciation th%ontaining texts resulting from the work of the Commissic_Jn
appeal by the General Assembly, in paragraph 8 (b) 8Pd, was unable to meet all requests made for technical
resolution 53/103, to Governments, the relevant Unité@sistance.

Nations organs, organizations, institutions and individuals #®9. The Commission noted with appreciation that the
make voluntary contributions to the UNCITRAL Trust Fund General Assembly, in paragraph 13 of resolution 53/103,
for Symposia and, where appropriate, to assist the secretariat stressed the importance of bringing into effect the
of the Commission in the financing and organizing of conventions emanating from the work of the Commission,
seminars, particularly in developing countries, and in the and that, to that end, the Assembly urged States that had not
award of fellowships to candidates from developing yetdone so to consider signing, ratiffacgexing to those
countries to enable them to participate in such seminars armhventions.

symposia. Furthermore, it was noted that the Assembly

appealed, in paragraph 9 of the resolution, to the United

Nations Development Programme and other bodies resp&ahaptel’ Xl

sible for development assistance, such as the World Bank : : :

and the European Bank for Reconstruction and Develop- Coordination and cooperatlon
ment, as well as to Governments in their bilateral aid
programmes, to support the training and technical assistan%
programme of the Commission and to cooperate and

coordinate their activities with those of the Commission. . L
410. Itwas ecalled that, the Commission, during its twenty-

407. It was also appreciated that the General Assemidynth session in 1996, while not having included the
in paragraph 10 of resolution 53/103, appealed tgonsideration of issues of transport law on its current
Governments, the relevant United Nations organggenda, decided that the Secretariat should be the focal point
organizations, institutions and individuals, in order to ensufgr gathering information, ideas and opinions as to the
full participation by all Member States in the sessions of thgroblems in transport law that arose in practice and possible
Commission and its working groups, to make voluntaryolutions to those problems. Such information-gathering
contributions to the Trust Fund for Granting Travekhould be broadly based anttauld include among its
Assistance to Developing States members of UNCITRAL, gburces, in addition to Governments, international
their request and in consultation with the Secretary-Generglganizations representing the commercial sectors involved
(That trust fund had been established pursuant to Genefahe carriage of goods by sea, such as the Comité maritime

Transport law
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international (CMI), the International Chamber of forwarding contracts, as well as a number of other ancillary
Commerce, the International Union of Marine Insurance, the contracts). The working group intended to clarify the nature
International Federation of Freight Forwarders’ and function of those interfaces and to collect and analyse the
Associations, the International Chamber of Shipping and the rules currently governing them. That exercise would at a
International Association of Ports and Harboéfs. later stage include a re-evaluation of principles of liability as

411. At its thirty-first session in 1998, the Commissiof® their compatibility with a broader area of rules on the
heard a statement on behalf of CMI to the effect that {2/"129€ of goods.

welcomed the invitation to cooperate with the Secretariatin  414. It was further reported that the CMI working group had
soliciting views of the sectors involved in the international launched an investigation by means of a questionnaire
carriage of goods and in preparing an analysis of that addressed to all CMI member organizations covering a great
information. That analysis would allow the Commissionto number of legal systems. At the same time, international
take an informed decision as to the desirable course of organizations involved and interested in international
action?® transport had been invited to a meeting to be held on 30 June
9in London, where particular issues of interest to those
anizations would be discussed and added to the agenda of

e working group.

412. Strong support had been expressed at that sessioﬂ'%
the Commission for the exploratory work being undertake
by CMI and the secretariat of the Commission. Th
Commission expressed its appreciation to CMI for its 415. The intention of CMI was, once the replies to the
willingness to embark on that important and faaching questionnaire had been received, to create an international
project, for which few or no precedents existed at the inter- subcommittee of CMI with a view to analysing the data and
national level; the Commission was looking forward to being finding a basis for further work towards harmonizing the law
apprised of the progress of the work and to considering the in the area of international transport of goods. It was stated
opinions and suggestions resulting fron’it. that the enthusiasouatered so far in thendustry and the

413. At the current session, it was reported on behalf Bfovisional finclzling's about t'he. areas of law that needed

CMI that the Assembly and the Executive Council of CM]‘urther harmonization made !t likely thgt the project would

had welcomed the initiative to collect data on issues reIatQ& eve.ntluall'y transformed into a F‘”'_Versa”y acceptable

to international transport law that had so far not be rmonizing mst'rument. The C.orr.1m|ss.|onlwas a;sured t.hat
internationally harmonized, and that a CMI working grOUI9MI Wpuld prowde. the Commission with its assistance in

had been instructed to prepare a study on a broad aredgtParng such an instrument.

issues in international transport law with the aim of 416. Expressing its appreciation to the Commission for the
identifying the areas where unification or harmonization close cooperation with CMI in the area of transport law, the
were needed by the industries involved. In undertaking the representative of CMI spoke of the need for a creative
study, it had been realized that the industries involved were exchange of ideas among experts from different sectors
extremely interested in pursuing the project and had offered interested in the carriage of goods, from different legal
their technical and legal knowledge to assist in that systems and from countries at different levels of
endeavour. Based on that favourable reaction and the pre- development. In that connection, it was recalled that the
liminary findings by the CMI working group, it appeared that Commission had on several occasions organized colloquia
further harmonization in the field of transport law would (such as the New York Convention Day on 10.998e

greatly benefit international trade. The working group had during the thirty-first session of the Commission in 1998),
found a number of issues that had not been covered by the and itiggested that it would be useful to carry out such
current unifying instruments. Some of the issues were an exchange of ideas at a broadly based colloquium,
regulated by national laws which, however, were not organized during the annual session of the Commission in
internationally harmonized. Evaluated in the context of 2000.

electronic commerce, that lack of harmonization beca'rgﬁr In reacting to the report on behalf of CMI, statements
even more S'_g”'f'c_?”t- It was also rgported that the Work"lﬂ‘ gratitude were made to CMI for the work carried out so
group had identified numerous interfaces between t%; interest was expressed in the announced study that went

different types of contracts involved in international tradBe ond the liability of carriers and that would examine the
and transport of goods (such as sales contracts, contract ?irdependence among various contracts involved in the

carriage, insurance contracts, letters of credit, freig ernational carriage of goods and the need to provide legal
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support to modern contract and transport practices. It was International Institute for the Unification of Private Law
said that increasing disharmony in the area of international (Unidroit): franchising, questions of electronic commerce
carriage of goods was a source of concern and that, in order relating to the Convention on the Contract for the
to provide a certain legal basis to modern contract and International Carriage of Goods by Road, revising and
transport practices, it was necessary to look beyond the expanding the Unidroit Principles on International
liability issues and, if need be, reconsider piass takenin  Commercial Contracts and transnational aspects of civil

the past. Furthermore, it was said that various regional procedure. It was observed that a study group was con-
initiatives in the area of transport lamught to be examined sidering the preparation of a legal guide on international
and borne in mind in any future work in that area of law. franchising. It was also pointed out that another study group

418. The Commission expressed its appreciation to CMI fO1AS considering revising or supplementing the Convention
having acted upon its request for cooperation, and qp the antract fqr the Internat|o_nal Carnage OfGO_OdS by
requested the Secretariat to continue to cooperate with Cﬁl?ad W';h ad VI'eW tq ensurlngfthat I fsuffllmently_ h
in gathering and analysing information. The Commissio"f\ccorgmo at(; € ect_rdonlic means (I) communlcat|on.. Wllt
was looking forward to@ceiving a report at a future sessiohe9ard to the Unidroit Principles on Internationa

presenting the results of the study with proposals for futu%ommerc!al Contracts, It was gtated that they were being
revised with a view to addressing matters such as agency,

work. assignment, rights of set-off and limitation of actions. As to
civil procedure, it was said that, with the cooperation of the

B. Asian-African Legal Consultative American Law Institute, a study group was considering
Committee national rules of civil procedure that were common to many

legal systems and could serve as a basis for a body of

419. It was stated on behalf of the Asian-African Legéfansnatlonal rules of procedure.

Consultative Committee (AALCC) that the Corittee, atits 421. The Commission welcomed cooperation with
annual sessions, was considering reports on the workWfidroit. It was felt that such cooperation was necessary for
UNCITRAL. AALCC welcomed the Commission’s work onthe optimal use of the resources available to the respective
privately financed infrastructure projects, took note wit@rganizations to the benefit of law unification.

appreciation of the substantive progress of the Commission’s

work towards a draft Convention on Assignment in

Receivables Financing, supported the Commissiorkghapter XIlI

ongoing work on electronic commerce and reiterated ;

AALCC support for ongoing work in the field of arbitration Other business

within the context of the Commission. The Commission was

informed of the resolution made at the 1999 session oh_ Request for endorsement of International

AALCC mandating the Secretary-General of AALCC to . .
explore the possibilities of convening a seminar or workshop ]%tfgggz’gg?gchedss and of Uniform Rules

in 1999 in cooperation with UNCITRAL and the United
Nations Conference on Trade and Development. The
Commission expressed its appreciation for the statement &y, The Commission had before it a note containing a
welcomed all the efforts aimed at strengthening cooperatiggquest by the Institute of International Banking Law and
with AALCC. Practice that the Commission consider recommending for
worldwide use the Rules on International Standby Practices
) ) . (ISP98), as endorsed by the Commission on Banking
C. International Institute for the Unification  technique and Practice of the International Chamber of
of Private Law Commerce. The Commission was also notified of a request
from the Secretary-General of the International Chamber of

420. The Commission was informed that, beyond th%ommerce that the Commission consider giving its formal
draft Convention on International Interests in Mobild€c0gnition and endorsement of the Unlform RUI(?S for
Equipment, the following items were on the agenda of tHgontract Bonds (URCB). In order to allow consideration of
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those requests, the Commission had before it the text of the Association, in particular, the establishment of a
ISP98 (A/CN.9/459) and of URCB (A/CN.9/459/Add.1). corresdent network to foster the development of, and

423. It was ecalled that the Commission had endorsertfporting on, UNCITRAL-related activities around the
INCOTERMS 1990 at its twenty-fifth session, 19923 and world; the publication of an annual review containing work
the Uniform Customs and Practice for Documentary Credirtglat'ng to UNCITRAL; assistance W'th,b.Oth the prep'aratlon
(UCP 500) at its twenty-seventh session, in 1994 of UNCITRAL texts through the provision of coordinated
Reference was made to the importance of ISP98 as privmgterials, information and support; the establishment of an

rules of practice intended to apply to standby letters H?ternship and senior scholar programme; coordination of
credit. It was pointed out that the idea of preparing suéﬁw reform efforts with other international organizations and

rules was conceived during the deliberations of th%ooperat!on and 19"“ use of resources, adwsmg t.he
UNCITRAL Working Group on International ContractSecretanat of possible topics for future projects; assisting

Practices which resulted in the United Nations Conventid’wth the CLOUT syst.em; and seeking private sector support

on Independent Guarantees and Stand-by Letters of CreEﬂf.UNCITRAL and its work.

The ISP98 Rules were formulated to complement the 427. The Commission heard with interagjglstisn
Convention. The ISP98 drafting process itself was under- that, in order to develop those projects and promote better
taken in regular consultation with the UNCITRAL knowledge and understanding of UNCITRAL and its work,
secretariat and was also used as an opportunity to promote a one-day forum should be held in conjunction with the
adoption of the Convention. In that context, the Commission thirty-third session of the Commisg2i@ddnSuch a forum

noted with particular appreciation that adoption of the would present an opportunity not only to provide information
United Nations Convention on Independent Guarantees and on the work of the Commission to the international business
Stand-by Letters of Credit had been recommended to community, but also to seek the views of Commission
Governments by the Banking Commission of the members and the international business community on
International Chamber of Commerce. current work and on possible future subjects.

424. Reference was also made to the importance of URCB

as a commendable practical tool and to the need for Wideb Willem C. Vis International Commercial
awareness of that instrument. ) . L
Arbitration Moot

425. The Commission expressed its appreciation for the

efforts that led to the elaboration of those rules of practice

and welcomed the requests for their endorsement by thé8. Itwas reported to the Commission that thetitnge of
Commission. However, while several delegations indicatégfernational Commercial Law at Pace University School of
their desire to endorse the text of both ISP98 and URCB k@W, New York, had organized the sixth Willem C. Vis
the current session, some delegations indicated that, owf§ernational Commercial Arbitration Moot (Vienna, 27
to the fact that late publication of document A/CN.9/459 anfdarch to 1 April 1999). Legal issues that the teams of
Add.1 had prevented them from carrying out th&tudents participating in the Moot dealt with were based,
consultations required prior to endorsement, they were rigter alia, on the United Nations Convention on Contracts
prepared to endorse the text of ISP98 and URCB at tH¢f the International Sale of Goods, and UNCITRAL
current session. The Commission regretfully felt obliged igstruments on international commercial arbitration. Some

postpone consideration of endorsement until the nekp téams fromlaw schools in some 28untries participated
session. in the 1999 Moot. The Moot involved participation of some

350 law students and the performance of the competing
teams was judged by some 1&@iges including arbitrators,

B. Commercial Law Association attorneys, academics and others. The seventh Moot was
scheduled to be held in Vienna from 15 to 20 April 2000.

426. The Commissionecalled that the Commercial LaW429 The Commission heard the report with interest

Association had been established in 1997 aswam- and appreciation. It regarded the Moot, with its international
governmental international association and forum fqsarticipation, as an excellent method of

individuals, organizations and institutions to support thgaching international trade law and disseminating infor-
work of the Commission. It noted the projects proposed feRation about UNCITRAL texts. The Commission also noted,
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with appreciation, the contribution of Professor strainonresources. It was recognized, however, that a four-
Eric E. Bergsten, former Secretary of the Commission, to the week session was necessary in view of the expectation that
ongoing success of the Moot competition. two, or possibly three, draft legal texts would be submitted

to the Commission for finalization and adoption.

D. Bibliography
G. Sessions of working groups

430. The Commission took note with appreciation of the
bibliography of recent writings related to the work of thet34. The Commission approved the following schedule of
Commission, which was generally praised as a useful meetings for its working groups:
research tool (A/CN.9/463). The Commission appealed to
all those interested in the completeness of the bibliography
to send to the UNCITRAL Law Library all publications
related to the work of the Commission for keeping and

inclusion of the information in the bibliography. (@) The Working Group on International Contract

Practices is to hold its thirty-first session at Vienna from 11
E. UNCITRAL Yearbookand other to 22 October 1999.1®uld the Working Group not be able
ot to conclude its work on the draft Convention on Assignment
UNCITRAL publications in Receivables Financing at that session, the Working Group

431. The Commission noted that toCITRAL Yearbook is to hold its thirt){-second session in New York from 10 to
(which appeared in English, French, Russian and Spaniszh])‘]alnuary 2000;

was published with a delay, and that the delay was for some  (b)  The Working Group on Electronic Commerce is
language versions up to 3 to 4 years. The Commissié® hold its thirty-fifth session at Vienna from 6 to
expressed a serious concern about that fact. It whg September 1999 and its thirty-sixth session in New York
considered that thetravaux préparatoires for the from 14 to 25 February2000;

UNCITRAL texts, compiled in theJNCITRAL Yearboak (c) The Working Group on Insolvency Law is to
were an essential tool used by Governments in consideriRg|d its twenty-second session at Vienna from 6 to
UNCITRAL texts for adoption, were widely used by judges; 7 pecember1999. The Working Group is to hold its
arbitrators and other practitioners in interpreting and usiq@enty-third session at Vienna from 20 to 31 March 2000
the texts of the Commission and were considered as a mggher the name of Working Group on Arbitration.

useful teaching and research aiddnademics and students.

It was pointed out that theNCITRAL Yearbookvas often

the only practical way of obtaining documents of thélotes

Commission. 1 _
Pursuant to General Assembly resolution 2205 (XXI), the

432. Therefore, the Commission appealed to the General members of the Commission are elected for a term of six years.
Assembly to ensure the effective implementation of the  Of the current membership, 17 were elected by the General

ot ; ; Assembly at its forty-ninth session, on 28 November 1994
UNCITRAL publication programme and, in particular, the (decision 49/315), and 19 at its fifty-second session, on

timely publication of the UNCITRAL Yearbook in all the 24 November 1997 (decision 52/314). Pursuant to resolution

languages envisaged. 31/99 of 15 Decembe976, the term of those members elected
by the Assembly at its forty-ninth session will expire on the last
day prior to the opening of the thirty-fourth session of the

F. Date and p|ace ofthe thirty-third session Commission, in 2001, while the term of those members elected
) fth .. at the fifty-second session will expire on the last day prior to the
of the Commission opening of the thirty-seventh session of the Commission, in
2004.

433. After lengthy discussions, it was decided that the 2 the glection of the Chairman took place at the 651st meeting,
Commission would hold its thirty-third session in New York on 17 May 1999, the election of the Vice-Chairmen at the
from 12 June to 7 July 2000. Concern was expressed thata 652nd and 662nd meetings, on 17 and 25 May 1999,
session of such long duration would impose a considerable respectively, and the election of the Rapporteur at the 654th
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meeting, on 18 May 1999. In accordance with a decision taken 22 |piq | Fiftieth Session, Supplement No.(&/50/17),

by the Commission at its first session, the Commission has
three Vice-Chairmen, so that, together with the Chairman and
the Rapporteur, each of the five groups of States listed in
General Assembly resolution 2205 (XXI), sect. Il, para. 1, will

be represented on the bureau of the Commission (see the report

of the United Nations Commission on International Trade Law
on the work of its first sessioffficial Records of the General
Assembly, Twenty-third Session, Supplement NOA/Z@/16),
para. 14 Yearbook of the United Nations Commission on
International Trade Lawol. I: 1968-197(Q(United Nations
publication, Sales No. E.71.V.1), part two, chap. |, sect. A)).

Official Records of the General Assembly, Fifty-first Session,
Supplement No. 1(A/51/17), paras. 225-230.

Ibid., Fifty-second Session, Supplement Noadd
corrigendum (A/52/17 and Corr.1), paras. 231-247.

Ibid., Fifty-third Session, Supplement No. (v53/17),
paras. 12-206.

Ibid., para. 204.

Ibid., paras. 23-49.

Ibid., para. 105.

Ibid., paras. 101 and 102.
Ibid., para. 204.

Ibid., paras. 63-95.

Ibid., paras. 123-130.
Ibid., para. 146.

Ibid., para. 171.

Ibid., paras. 63-95.

Ibid., Fifty-second Session, Supplement Noadd
corrigendum (A/52/17 and Corr.1), para. 250, and ilpidity-
third Session, Supplement No. (B&53/17), para. 207.

Ibid., Fifty-second Session, Supplement Noadd
corrigendum (A/52/17 and Corr.1), paras. 249 and 250.

Ibid., Fifty-third Session, Supplement No. (v53/17),
para. 208.

Ibid., para. 209.

Ibid., Fifty-second Session, Supplement Noadd
corrigendum (A/52/17 and Corr.1), para. 251, and ilpidity-
third Session, Supplement No. (&53/17), para. 211.

Ibid., Forty-eighth Session, Supplement No(A/A8/17),

paras. 297-301; ibidForty-ninth Session, Supplement No. 17
and corrigendum (A/49/17 and Corr.1), paras. 208-214; and
ibid., Fiftieth Session, Supplement No.(A750/17),

paras. 374-381.

paras. 374-381.

23 |bid., Fiftieth Session, Supplement No.(&/50/17),

paras. 401-404, and ibid=ifty-first Session, Supplement No.
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List of documents before the Commission at its thirty-second session

General series

A/CN.9/453 Provisional agenda, annotations thereto and scheduling of meetings
of the thirty-second session
A/CN.9/454 Report of the Working Group on Electronic Commerce on the work
of its thirty-third session
A/CN.9/455 Report of the Working Group on International Contract Practices on
the work of its twenty-ninth session
A/CN.9/456 Report of the Working Group on International Contract Practices on
the work of its thirtieth session
A/CN.9/457 Report of the Working Group on Electronic Commerce on the work
of its thirty-fourth session
A/CN.9/458 Privately financed infrastructure projects: draft chapters of a
legislative guide on privately financed infrastructure projects
A/CN.9/458/Add.1 Intoduction and background information on privately financed
infrastructure projects
A/CN.9/458/Add.2 Chapter I. General legislative considerations
A/CN.9/458/Add.3 Chapter Il. Project risks agdvernment support
A/CN.9/458/Add.4 Chaptéelil. Selection of the concessionaire
A/CN.9/458/Add.5 Chapter IV. The project agreement
A/CN.9/458/Add.6 Chapter V. Infrastructure development and operation
A/CN.9/458/Add.7 Chapter VI. End of project term, extension and termination
A/CN.9/458/Add.8 Chapter VII. Governing law
A/CN.9/458/Add.9 Chapter M. Settlement of disputes
A/CN.9/459 International standby practices (ISP98)
A/CN.9/459/Add.1 Uniform Rules for ContractoBds (URCB)
A/CN.9/460 International commercial arbitration: possible future work in the area
of international commercial arbitration
A/CN.9/461 Training and technical assistance
A/CN.9/462 Status of conventions and model laws
A/CN.9/462/Add.1 Insolvency law: possible future work in the area of insolvency
law—Proposal by Australia
A/CN.9/463 Bibliography of recent writings related to the work of UNCITRAL
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Restricted series

A/CN.9/XXXII/CRP.1
and Add.1-23

A/CN.9/XXXII/CRP.2
A/CN.9/XXXII/CRP.3

Draft report of the United Nations Commission on
International Trade Law on the work of its thirty-second

session

Proposal by the Republic of Korea
Proposed additions to chapter Il by the United States of
America
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