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LEGISLATIVE RECOMME NDATIONS
1. The law governing the project agreemenfsee paras. 4 and 5)

1. The host country may wish to enact provisions that indicate, as appropriate, the statutory or regulatory texts
that govern the project aagment and those whose applimatis excluded.

2. The law governing contracts entered into by the concessionaifee paras. 6-8)

2. The host country may wish to consider adopting legislative provisions recognizing the freedom of the
concessionaire and its lenders, insurers and other contracting partners to choose the applicable law to govern their
contractual relations.

3. Other relevant areas of legislatior(see paras. 9-58)

3. The host auntry may wish to consider reviewing and, as appropriate, revising rules of law in other areas
relevant to privately financed infrastructure projects (investment promotion and protection, property law, rules and
procedures on expropriation, intellectual property law, security interests, company law, accounting practices, contract
law, rules on government contracts and administrative law, insolvency law, tax law, environmental and consumer
protection law and anti-corruption measures).
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NOTES ON THE LEGISLATIVE RECOMME NDATIONS
A. General remarks

1. The stage of development of the relevant laws of the host country, the stability of its legal system and the
adequacy of remedies available to private parties are essential elements of the ovdraliiegalk forprivately

financed infrastructure projects. By reviewing and, as appropriate, improving its laws in those areasyediate
relevance foprivately financed infrastructure projects, the host country will make an important contribution to

securing a hospitable climate for private sector investmentrastnucture. Greater legal certainty and a favourable

legal framework will translate into a better assessment of country risks by lenders and project sponsors. This will
have a positive influence on the cost of mobilizing private capital and reduce the need for governmental support or
guarantees (see chap. ll, “Government support”).

2. Section B deals with choice of the law or laws gakgrthe project agrement and other contracts entered into
by the concessionaire during the life of the project (aeay 3-8). Seitin C points out a few selected aspects of
the laws of the host country that, withoetassarily dealing directly with privately financefidstructure projects,
may have an impact on their implemeittat(see pras. 9-58). Seicn D indicates the possible relevance of a few
international agreements for the implementatigerishtely financed infrastructure projects in the host country (see
paras. 59-63).

B. The law governing the project agreement and related contracts

3.  Statutory provisions governing the projectesgnent are not frequentlgund in domestic legislation on
privately financed infrastructure projects. Where they do appear, they usually provide for the application of the laws
of the host country by a general reference to domestic law or biomiegtspecial statutory or regulatorxte that

apply to the project agreement. In some legal systems there may be an impliedisnlonibe laws of the host
country, even in the absence of a statutory provision to that effect. Statugsjgms concerning the law governing
contracts entered into by the concessionaire appear evemarayan domestic legisliain, as discussed below.

1. The law governing the project agement

4. The law governing the project ag@ment wuld typically include the rules contained in laws and regulations

of the host country related directly to privately financddastructure projects, where specific legislation on the
matter exists. The maineghents of those laws have been considered inque chapters of theuide As noted

earlier (see chap. I, “General legislative considerations”), in some auntries the project agement may be

subject to administrative law, while in others the project agreement nggywbmed by private law (see alsargs.

38-41). The governing lawauld also include legal rules of other fields of law that apply to the various issues that
arise during the exedah of an ifrastructure project (see paras. 9-58). Some of those rules may be of an
administrative or other public law nature and their application in the host country may be mandatory, such as
environmental proteiin measures and health and labour conditions. Some domestic laws expressly identify the
matters that are subject to rules of mandatory application. However, a number of issues arising out of the project
agreement or the operation of the facility may not be the subject of mandatory rules of a public law nature. This is
typically the case of most contractual issues arising under the projeetremgt (e.g. formiatn, validity and breach

of contract, including liability and compensation for breach of contract and wrongful termination).

5.  Eventhough it muld not be possible to list exhaustively in the law all the statutes or regulations of direct or
subsidiary relevance for privately financed infrastructure projects, for purposes of clarity it may be advisable to
indicate in the law those statutory and regulataxistavhich are directly applicable to the exémuitof privately
financed infrastructure projects and, as appropriate, those whose application is excluded.

2. The law governing contracts entered into by thexcessionaire
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6. Itis common for the concessionaire and its contractors to choose a law that is familiar to them and that in their
view adequately governs the issues addressed in their contracteliDgpgoon the type of contract, different issues
concerning the governing-law clause will arise. For example, as regards the finanelegergs that the
concessionaire enters into, it is most likely that the lenders will require thgdveming law be that of a jurisdiction

with an established set of laws regarding international financial transactions. Equipment supply and other contracts
may be entered into with foreign companies and the parties may wish to choose a law known to them as providing,
for example, an adequate warranty regime for equipméatear non-conformity of equipment. In turn, the
concessionaire may agree to the application of the laws of the host country in connection with contracts entered into
with local customers.

7. Domestic laws seldom contain provisions concerning the law governing the contracts entered into by the
concessionaire. In a few countries, the law limits the application of foreign law to issues that are not regulated by
domestic law or subjects choices of foreign law to approval byotheacting authority. However, most countries

have found no comfimg reason for making provisions concerning the law governing the contracts between the
concessionaire and its contractors and have preferred to leave the question to a choice-of-law clause in their contracts
or to the applicable conflict-of-laws rules.

8. In some cases, provisions have been included in domestic legislation for the purpose of clarifying, as
appropriate, that the contracts entered into between the concessionaire and its contractors are governed by private
law and that the contractors are not agents otdheracting authority. A provision of that type may in some
countries have a number of practical consequences, such as no subsidiary liability of the contracting authority for
the acts of the subcontractors or no obligation on the part of the responsible public entity to pay worker’s
compensation for work-related illness, injury or death to the subcontractors’ employees.

C. Other relevant areas of legislation

9. In addition to issues pertaining to legislation directed specifically towards privately finafrestrircture
projects, a favourable legal framework also requires supportive provisions in other areas of legislation. Private
investment in infrastructure will be encouraged by the existence of legislation that promotes and protects private
investment in economic activities. The followingragraphs pingint only a few selected aspects of other fields of

law that may have an impact on the impleméonadf infrastructure projects. The existence of adequate legal
provisions in those other fields may ifaate a number of transactiongagessary to cariryg out irfrastructure

projects and help to reduce the perceived legal risk of investment in the host country.

1. Promotion and protection ohivestment

10. One matter of particular concern for the project consortia and the lenders is the degree of @fbtedddn

to investment in the host country. The confidence of investors in the host country may be fostered, for example, by
protection from nationalization or dispossession without judicial review and appropriate coimpéensatcordance

with international law. Project sponsors participating in project consortia will also be concerned about their ability,
inter alia, to bring to the country wibut unreasonable restriction the qualified personnel required to work with the
project, to import needed goods and equipment, to laessto foreign exchange as needed and to transfer abroad

or repatriate their profits or sums needed to repay loans that the company has entered into for the purpose of the
infrastructure project. In addition to specificagantees that may begwided by the Government (see chap. I,
“Government support”, ), legisiah on promotion and protection of investment may play an important role in
connection with privately financedfimastructure projects. For countries that already have adequate investment
protection legislation, it may be useful to consider expressly extending the protection provided in such legislation
to private investment in frastructure projects.
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11. Anincreasing number of countries have entered into bilateral investmesinagts that aim at féitating

and protecting the flow of investment between the contracting parties. Investment proteectomeats usually

contain provisions concerning the admission and treatment of foreign investment; transfer of capital between the
contracting parties (e.g. payment of dividends abroad or repatriation of investment); availability of foreign exchange
for transfer or repatriation of preeds ofinvestment; protection from expropriation and nationalization; and
settlement of investment disputes. The existence of such an agreement between thatngstnd the originating

country or countries of the project sponsors may play an important role in thaomézigmvest in the host country.
Depending on its terms, such anesgnent may reduce the need for assurancesaoargees by the Government
geared to individual fmastructure projects.

2. Property law

12. Itis desirable for the property laws of the host country to reffeeptable modern standards, contain adequate
provisions on the ownership and use of land and buildings, as well as movable and intangible property, and ensure
the concessionaire’s ability to purchase, sell, transfer and license the use of property, as appropriatéo@institut
provisions protecting property rights have been found to be important factors to foster private investment in many
countries (see also chap. |, “General legislative considerations},

13. Where the concessionaire owns the land on which the facility is built, it is important that the ownership of the
land can be clearly and unequivocally established through adequate registration and publicity procedures. The
concessionaire and lenders will need clear proof that ownership of the land will not be subject to dispute. They will
therefore be reluctant to commit funds to the project if the laws of the host country do not provide adequate means
for ascertaining ownership of the land.

14. Itis also necessary to provide effective mechanisms for the enforcement of the property and paghessory r
granted to the concessionaire against violation by third parties.cénfent bould also extend to earments and

rights of way that may be needed by the concessionaire for providing and maintaining the relevant service (e.qg.
placing of poles and cables on private property to ensure the distribution of electricity) (see chap. IV, “The project

agreement”, ).

3. Rules and procedures on expropriation

15. Where the host Government assumes responsibility for providing the land required foraheintgitbn of

the project, it may be either purchased from its owners or, if necessary, compulsorily acquired against the payment
of adequate compensation by procedures referred to @uite as “expropriation” (see chap. 1V, “The project
agreement”, ). Many ountries have legislation governing expropriation procedures and that legislation would
probably apply to the compulsory acquisition of property required for privately finarfcastincture projects.

16. Expropriation preeedings often involve both administrative and judicial phases, which may be lengthy and
complex. The host Government might thus wish to review existing provisions on expropriation for reasons of public
interest with a view to assdésg their adequacy to the needs of lardeasstructure projects and to determining
whether such provisions allow quick and cost-effective procedures, with due consideration of the rights of the
owners. It is particularly important to enable the host Government to take possession of the property as early as
possible, to the extent permitted by Jae as to avoid start-up delay and increased project costs

4. Intellectual property law

17. Privately financed infrastructure projects frequently involve the use of new or advanced technologies protected
under patents or similar intellectual propeiights. They may also involve the formulation and submission of
original orinnovative solutions, which may constitute the proponent’s proprietary information under copyright
protection. Therefore, private investors, national and foreign, bringing new or advanced technology into the host
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country or developing original solutions will need to be assured that their intellectual prighestyill be protected
and that they will be able to enforce those rights against iefriegts.

18. A legal framework for the protection of intellectual property may be provided by adherence to international
agreements regding the protection and registration of intellectual property rights. It would be desirable to
strengthen the protection of intellectual property rights in line with such instrumentsPasith@nvention for the
Protection of Industrial Property 4883! The ©@nvention applies to industrial property in the widest sense,
including inventions, marks, industrial designs, utility models, trade names, geographical indications and the
repression of unfair competition. The Convention provides that, as regards thegratecidustrial property, each
contracting State must grant national treatment. It also provides for the right of priority in the case of patents, marks
and industrial designs and establishes a few common rules that all the contracting States must follow in relation to
patents, marks, industrial designs, trade names, indications of source, unfair competition and national
administrations. Aramework for further international patent protection is provided under the Patent Cooperation
Treaty of 1970, which makes it possible to seek patent protection for an invention simultaneously in each of a large
number of countries by filing an international patent application.

19. Other important instruments providing international protection of industrial property rights are the Madrid
Agreement Conceing the International Registration bfarks of 18912 the Protocol Relayg to the Madrid
Agreement 0fL989 and the Common Baations under the Madrid Agement and the Protocol Réfaf thereto

of 1998. The Madrid Agreementguides for the international registration of marks (both trademarks and service
marks) at the International Bureau of the World Intellectual Property Organization (WIPQO). International registration
of marks under the Madrid Agreement has effect in sevauaitges, potentially in all the contracting States (except

the country of origin). Furthermore, the Trademark Law Treafypé# simplifies and haromizes procedures for

the application for registration of trademarks, changes after registration and renewal.

20. In the area of industrial designs, the Haguesfigient Conceing the International Deposit of Industrial

Designs of 1925 wides for the international deposit of industrial designs at the International Bureau of WIPO.
The international deposit has, in each of the contracting States designated by the applicant, the same effect as if all
the formalities required by the domestic law for the grant of protection had been complied with by the applicant and
as if all administrative acts required to that end had been accomplished by the office of that country.

21. The above instruments are complemented by treaties dstaplisternational classifications, such as the
Strasbourg Agreement Concerning the International Patent Classificafieibfthe Nice Aggement Conceing

the International Classification of Goods and Services for the Purposes of the Registitaoksaif1957, the
Vienna Agreement Establishing an International Classification of the Figuratieeiis oMarks of1973 and the
Locarno Agreement Estaliti;g an International Classification for Industrial Design$@88.

5. Secuity interests

22. Crucial to the success of privately financed infrastructure projects is a domestic legal regime that offers lenders
reliable security. The types of asset that might be encumbered and the types of security interest that might be created

!As revised at Brussels on 14 Decent#60, at Washington, D.C., on 2 Ju8d 1, at The Hague on 6 November 1925,
at London on 2 Jur934, at Lisbon on 31 October 1958 and atkbiglon on 14 Jull 967 and as amended on 2 October 1979.

2 As revised at Brussels on 14 Decemlid®00, at Washington, D.C., on 2 June 1911, at The Hague on
6 November 1925, atdndon on 2 Jun&934, at Nice on 15 June 1957 and at i§tobm on 14 Jul967.

SWith the Additional Act of Monaco of 1961, the Complementary Act of IStolen of 1967 as amended on
28 September 1979 and the Regulations Under the Hague Agreement Concerning the International Deposit of Industrial Designs
of 1998.
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will vary from one system of law to the next. Because of i@fgcant differences between legal systems regarding
the law of security interests, taiidedoes not discuss in detail the technicalities of the requisite legislation and the
following paragraphs mvide only a general outline of the mairereents of a modern regime for secured
transactions.

23. In some legal systems, security interests can be created in virtukithdalbf assets, including intellectual

property, whereas in other systems security interesterdgie created in a limited category of assets, such as land

and buildings. In some countries, security irg&rean be created over assets that do not yet exist (future assets) and
security may be taken over all of a company’s assets, while allowing the company to continue to deal with those
assets in the ordinary course of business. Some legal systems provide for a non-possessory security interest, so that
security can be taken over assets without taking actual possession oftdidrastiger systems, as regards those

assets which are not subject to a title registration system, security may only be taken by physical possession or
constructive possession. Under some systems,cenfient of the security interest canupelertaken without court
involvement, whereas in other systems it roaly be enforced through court procedures. Some countries provide
enforcement remedies that not only include sale of the asset, but also enable the secured lender to operate the asset
either by taking possession or appointing a receiver; in otlieritries, judicial sale may be the primary eoéonent
mechanism. Under some systems, certain types of security will rank ahead of preferential creditors, whereas in others
the preferential creditors rank ahead of all types of security. In some countries, creation of a security interest is cost-
efficient, with minimal fees and duties payable, whereas in other countries it can be costly. In some countries, the
value of the amount of security taken mayhbmited, while in others the value of security cannot be excessive in
comparison with the debt owed. Some legal systems impose obligations on the secured lender to the debtor and to
third parties on enforcement of the security, such as tigatibn to sell the asset at fair market value.

24. The type and extent of security offered by the concessionaire or its shareholders will play a central role in the
contractual arrangements for the financing of infrastructure projects. The samanitggments may be complex and

consist of a variety of forms of security, including fixed security over physical assets of the concessionaire (e.g.
mortgages or charges), pledges of shares of the concessionaire and assignment of intangitdeeigablssy of

the project. While the loan agreements are usually subject to the governing law chosen by the parties, the laws of the
host country will in most cases determine the type of security that can be enforced against assets located in the host
country and the remedies available. Differences in the type of security oritimstét the emedies available under

the laws of the host country may be a cause of concern to potential lenders. It is therefore important to ensure that
domestic laws provide adequate legal protection to secured creditors and do not hinder the ability of the parties to
establish appropriate security arrangents.
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25. Basic legal protection may include provisions ensuring that fixed security (e.g. a mortgage) is a registrable
interest and that, once such security is registered in the central register of title or other public register, any purchaser
of the property to which the security attaches should take the property subject to such security. This may be difficult,
since in many countries no centragjisters of title exist. Furthermore, security should be enforceable against third
parties, have the nature of a property right and not a mere obligation, and should entitle theqavsum security

to a sale, in enforcement prodewgs, of the assets taken as security. Secured creditors should enjoy preference to
unsecured creditors in insolvency peedings.

26. Another important aspect concerns the fléigjtgiven to the parties to define the assets that are given as
security. In some legal systems, broad freedom is given to the parties in the definition of assets that may be given
as security. In some legal systems, it is possible to create security that covers all the assets of an enterprise, making
it possible to sell the enterprise as a going concern, which may enable an enterprise in financial difficulties to be
rescued while increasing the recovery of the secured creditor. Other legal systems, however, allow only the creation
of security that attaches to specific assets and do not recognize security covering the entirety of the debtor’s assets.
There may also be limitations on the debtor’s ability to trade in goods given as security. The existence of limitations
and restrictions of this type makes it difficult or even impossible for the debtor to create security over generically
described assets or over assets traded in the ordinary course of its business.

27. Given the long-term nature of privately financefdaistructure projects, the parties may wish to be able to
define the assets that are given as security specifically or generally. They may also wish such security to cover
present or future assets and assets that might change during the life of the security. It may be desirable to review
existing provisions on security interests with a view to including provisions enabling the parties to agree on suitable
security arrangments.

28. As indicated earlier (see chap. IV, “The project agreement”), another form of security typicalijjven in
connedbn with certain privately financed fimstructure projects is an assignment to lenders of proceeds from
contracts with customers of the concessionaire. Those proceeds may consist of the procasgle obatsact (e.g.

a power purchase commitment by a power distribution entity) or of a large number of individual transactions (e.g.
monthly payment of gas or water bills). In most cases it would not be practical for the concessionaire to specify
individually the receivables being assigned to the creditors. Therefore, assignneertvathies in project finance
typically takes the form of a bulk assignment of futweeivables. However, there may be considerable uncertainty

in various legal systems with regard to the validity of the wholesale assignmetenfables and of future
receivables.

29. Thus far, no comprehensiweiform regime or model for the development of domestic security laws has been
developed by international intergovernmental bodies. Governments would be advised, however, to take account of
various efforts being undertaken in different organizations.

30. A model for the development of modern legislation on security interests is offered in the Model Law on Secured
Transactions, which was prepared by the European Bank for Reconstruction and Development (EBRD) to assist
legislative reform efforts in central and eastern European countries. Besides general provisions on who can create
and who can receive a security right and general rules concerning the sebtsexthde¢he charged property, the

EBRD Model Law on Secured Transactions covers other matters, such as the creation of security rights, the interests
of third parties, enforcement of security and regigtngpraceedings. The solutions proposed in the EBRD Model

Law are intended to achieve the objectives discussed in paragraphs 24-29 above.
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[Note for the Commission. Appropriate reference will be made to the draft convention on assignment in
receiables financing prestly being é&veloped by the Working Group on International Contract Practices, as
well as to other international initiatives (e.g. the draft model inter-American law on secured transactions
currently being considered by the Organization of American States in the context of preparations for the Sixth
Inter-American Conference on Private Imational Law and the UNDROIT draft convention on international
interests in mobile equipmeht.

6. Company law

31. In most projects involving the development of a ndvagtructure, the project sponsors will establish the
project entity as a separate legal entity in the hogitty (see chap. IV, “The project agment”, ). It is

recognized that the project entity may takeouss forms in different countries, which may netessarily entail a
corporation. As in most cases it is a corporate form that is selected, it is particularly important for the host country
to have adequate company laws with modern provisions on essential matters such as establishment procedures,
corporate governance, issuance of shares and their sale or transfentingcand financial staments and
protection of minority shareholders. Furthermore, the recognition of the investors’ ability to estaldistiesep

entities to serve as special-purpose vehicles for raising financing and disbursing funds may facilitate the closing of
project finance transactions (see chap. IV, “The projeeteagent”, ).

32. Although various corporate forms may be used for incorporating project operators, a coamnacterntstic

is that the concessionaire’s owners (or shareholders) will require that their liability be limited to the value of their
shares in the company’s capital. If it is intended that the concessionaire will offer shares to the public, limited liability
will be necessary, as the prospective investdtsisually only purchase those shares for their investment value and
will not be closely involved in the opera of the concessionaire. It is therefore important that the laws of the host
country provide adequately for the limitation of liability of shareholders. Furthermore, adequéd@ps governing

the issuance of bonds, debentures or other securitiesybyargial companiesilvenable the concessionaire to
obtain funds from investors on the security market, thukitédiong the financing of certain frastructure projects.

33. Legislation should establish the responsibilities of directors anidiathators of the concessionaire, including

the basis for criminal responsibility. It can also set out provisions for the protection of third ffetited by any

breach of corporate responsibility. Modern company laws often contain specific provisions regulating the conduct

of managers so as to prevent conflicts of interest. Provisions of this type require that managers act in good faith in
the best interest of the company and do not use their position to foster their own or any other person’s financial
interests to the detriment of the company. Provisions intended to curb conflicts of interest in corporamemnag

may be particularly relevant in connection with infrastructure projects, where the concessionaire may wish to engage
its own shareholders, at some stage of the project, to perform work or provide services in connection with it (see
chap. V, “Infrastructure development and operation”,).

34. It is important for the law to regulate adequately the decision-making process botbefogs of the
shareholders and meetings of management organs of the company (e.g. the board of directors or supervisory board).
Protection of shareholders’ rights and, in particular, protection for minority shareholders from abuse by controlling

or majority shareholders are important elements of modern company laws. Mechanisms for the settlement of disputes
among shareholders are also critical. It is useful to recognize the right of the shareholders to regulate a number of
addifonal matters concerning the maragent of the concesmaire through agements aong themselves or

through managment contracts with the directors of the coricessre.

7. Accountingpractices

35. In several countries, companies are required by laglitovfgenerally acepted accounting practices. Among
the reasons for this is that the adoption of standard accounting practices is a measure taken in many countries to
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achieve uniformity in the valuation of businesses. The use of modern and internaticcegtghble accounting
practices may be instrumental in ensuring the marketability of bonds and other security issued by the concessionaire
for the purpose of raising funds in international financial markets. In connection with the selection of the
concessionaire, the use of standard accounting practices may also facilitate the task of evaluating the financial
standing of [ders in order to determine whether tineget the pre-sel@oh criteria required by the contracting
authority (see chap. lll, “Selection of the conémsaire”, ). Standard aoanting practices are also essential for
carrying out audits of the profits of companies, which may be required for the d@pplmfatariff structures and the
verification of compliance by the regulatory body (see chap. Wddtructure development and operation”, ).

8. Contract law

36. The contract laws of the host country play an important role in connection with contracts entered into by the
concessionaire with subcontractors, suppliers and other parties. The domestic law on commercial booddacts s
provide adequateotutions to the needs of the concessionaire and its contracting parties, including flexibility in
devising the contracts needed for the construction and operation ofrgstrircture facility. Apart from some
essential elements of adequate contract law, such as genegaitien of party autonomy, judicial enforceability

of contract obligations and adequagenedies for breach of contract, the laws of the host country may create a
favourable environment for privately financed infrastructure projects by facilitating contractuagmentdikely

to be used in those projects. An adequate set of rules of private international law is also important, given the
likelihood that contracts entered into by the concessionaire will include some internatgoreitel

37. Where new infrastructure is to be built, the concessionaire may need to import large quantities of supplies and
equipment. Greater legal certainty for such transactions will be ensured if the laws of the host country contain
provisions specially adapted to international sales contracts. A particularly suitable legal framework may be provided
by adherence to the United Nations Convention on Contracts for the International Sale of Goods1(®8£na,

or other international instruments dealing with specific contracts, such as the UNIDROIT Convention on
International Financial Leasing (Ottawa, 1988), drawn up by the International Institute for the Unification of Private
Law (UNIDROIT).

9. Rules on government ctracts and administrative law

38. In many legal systems belonging to or influenced by the tradition of civil law, the provision of public services
may be governed by a body of law known as “administrative law”, which regulates a wide range of governmental
functions. Such systems operate under the principle that the Government can exercise its powerasaditinect

by means of an administrative act or an administrative contract. It is also generally understood that, alternatively,
the Government may enter into a private contract, subject to the law governing primatercial contracts. The
differences between the two types of contract may be significant.

39. Under the concept of the administrative contract, the freedom and autonomy the parties to a private contract
enjoy are subdlinate to the public interest. In some legal systems, the Government has the right to terminate
administrative contracts (see chap. VI, “End of project term, extension and terminatiopgr to nodify their

scope and terms, for reasons of public interest, usually subject to compensation for loss sustained by the private
contracting party (see chap. V, filastructure development and operation”, ).Additional rights might include

extensive monitoring and inspection rights, as well as the right to impose sanctions on the private operator for failure
to perform. This is often balanced by the requirement that other changes may be made to the contract as may be

4Official Records of the United Nations Conference on Contracts for the International Sale of Goods, Vienna,
10 March-1 April 198QUnited Nations publication, Sales No. E.82.V.5), part I.

SActs and Proeedings of the Diplomatic Conference for #option of the draft Unidroit Conventions on
International Factoring and International Financial Leasing, Ottawa, 9-28 May 1988I.
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necessary to restore the original financial equilibrium between the parties and to preserve the contract’s general value
for the private contracting party (see chap. Vfrdstructure development and operation”, ). In some legal

systems, disputes arising out of government contracts are subject to the exclusive jurisdiction of special tribunals
dealing solely with administrative matters, which in some countries aaeasefrom thgudicial system (see chap.

VIII, “Settlement of disputes”, ).

40. The existence of a special legal regime applicable to infrastructure operators and public service providers is
not limited to the legal systems referred to above. Although in other legal systems influenced by the tradition of
common law no such categorical distinction is made between administrative contracts and private contracts, similar
consequences may be achieved by different means. While under such systems of law it is frequently held that the rule
of law is best maintained by subjecting the Government to ordinary private law, it is generally recognized that the
administration cannot by contract fetter the exercise of its dguetanctions. It cannot hamper its future executive
authority in the performance of those governmental functions \alffiebt the public interest. Under the doctrine of
sovereign acts, which is upheld in some common law jurisdictions, the Government as contractor is excused from
the performance of its contracts if the Government as sovereign enacts laws, regulations or orders in the public
interest that prevent that performance. Thus, the law may permit a government agency to interfere with vested
contractual rights. Usually such action is limited so that the changes cannot be of such magnitude that the other party
could not fairly adapt to them. In those circumstances, the private parwingrdy entitled to some sort of
compensation or equitable adjustment (see chap. V, “Infrastructure development and operatipnih
anticipation of such possibilities, in some countries a standard “changes” clause is included in a governmental
contract that enables the Government to alter the terms on a unilateral basis or that provides for changes as a result
of an intervening sovereign act.

41. Special prerogatives for governmental agencies are justified in those legal systems by reasons of public interest.
It is however recognized that special governmental prerogatives, in particular the power to alter the terms of contracts
unilaterally, may, if improperly used, adversely affect the vested rights of government contractors. For this reason,
countries with a well established tragiit of private participation in frastructure projects have developed a series

of control mechanisms and remedies to progaternment contractors against audmiy or improper acts by
government agencies, such asess to impartial dispute settlementies and full compensation sches for
governmental wongdoing. Where protection of this nature is afforded, rules of law viding government
agencies with special prerogatives may be regarded by potential investors as an imponderable risk, which may
discourage them from investing in particular jurisdictions. For this reason, some countries have reviewed their
legislation on government contracts so as to provide the degree ofiprotestded to foster private investment and
remove those provisions which gave rise to concern about the long-term contractual stability required for
infrastructure projects.

10. Insolvency law

42. The insolvency of an infrastructure operator or public servingdar raises a number of issues that have led

some countries to establish special rules to deal with such situatidmginigeules that enable the host Government

to take the measures required to ensure the continuity of the project (see chap. VI, “End of project term, extension
and termination”, ). The continuity in the provision of the service may be achieved by means dfamegairk

that allows for the rescue of economically viable enterprisésgffiocancial difficulties, such as reorganization and

similar proceedings. In the event that bankruptcy proceedings become inevitable, the securedilldrelspegially

concerned about provisions concerning secured claims, in particular as to whether secured creditors may foreclose
on the security despite the opening of bankruptcge®dings, whether secured creditors are given priority for
payments made with the proceeds of the security and how claims of secured creditors are ranked. As noted earlier,
a substantial portion of the concessionaire’s debt takes the form of “senior” loans, with the lenders requiring
precedence of payment over payment of the subordinated debt of the concessionaire (see “Introduction and
background information on privately financedfr@structure projects”, ). The extent to which the lenders will

be able to enforce such subordination arrangemdhtiepend on the rules andgsisions of the laws of the country
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that govern the riking of creditors in insolvency preedings. The legal recognition of party autonomy on the
establishment of contractual subordination of different classes of loans may facilitate the finanéiagtafidcture
projects.

43. Among the issues that the legislation should address amdlthérfg: the question of the ranking of creditors;

the priority between the insolvency administrator and creditors; legal mechanisms for redogeoizat insolvent

debtor; special rules designed to ensure the continuity of the public service in case of insolvency of the
concessionaire; and provisions on avoidance of transactions entered into by the debtor shortly before the opening
of the insolvency preeedings.

44. The insolvency of a concessionaire is likely to involve creditors from more than one coaffegtassets

located in more than one country. It may therefore be desirable for the host country to have provisions in place that
facilitate judicial cooperation, courtcaess for foreign insolvency administrators and recognition of foreign
insolvency proceedings. A suitable model that may be used by countif@sowis adopt legislation for that purpose

is provided in the UNCITRAL Model Law on Cross-Border Insolvency.

11. Tax law

45. In addition to possible tax incentives that may be generally available in the host country or that may be specially
granted to privately financed infrastructure projects (see chap. I, “Government support”, ), the general taxation
regime of the host country plays a significant role in the investment decisions of private companies. Beyond an
assessment of the impact of taxation in the project cost and the expected margin of profit, private investors consider
guestions such as the overall transparency of the domestic taxation system, the degree of discretion exercised by
taxation authorities, the clarity of guidelines and instructions issued to taxpayers and the objectivity of criteria used
to calculate tax liabilities. This may be a complex matter, in particular in those countries where the authority to
establish or increase taxes or to enforce tax legislation has dmmrirdlized.

46. The stability of the tax regime is crucial to thecgss of privately financed infrastructure projects. Many
projects are highly leveraged and require a predictable cash flow. Unanticipated changes in the taxes that reduce that
cash flow can have serious consequences for the project. All potential tax implications should be readily assessable
throughout the life of the project. In sonmuatries, the Government is authorized to enter inteesgents with the

investors for the purpose of ganteang the stability of the tax regime applicable to the project. However, the
Government may be restrained, by constitutional law or for political reasons, from providing this typenfes)

in which case the parties may agree on compensation or contractual reéstmanisms for déag with cost

increases due to tax changes (see also chap. V, “Infrastructure development and operajion”,

47. Most national tax regimes fall into one of three general categories. One approach is worldwide taxation with
credits, in which all income earned anywhere is taxed in the home country and double taxation is avoided through
the use of a foreign tax credit system; home country taxes are reduced by the amount of foreign taxes already paid.
If this approach is used by an investor's home country, the investor’s tax liability can be no less than it would be at
home. Under a different taxation approach, the foreign income that has already been subjam taxdseexempt

from taxation by the home country of the investor. Under a territorial approadgnfveome is exempt from home

country taxation altogether. Investors in home countries that use the latter two systems of taxation would benefit
from tax holidays and lower tax rates in the host country, but such tax relief would offer no incentive to an investor
located in a tax haven.

48. The parties involved in the project may have different concerns over potentialitay. llakestors are usually
concerned over the taxation of profits earned in the host country, taxation on payments made to contractors,
suppliers, investors and lenders, and tax treatment of any capital gains (or losses) when the concessionaire is wound
up. Investors may find that payments used to reduce taxes under their home country regime (such as payments for
interest on borrowed funds, investigatiosts) idding casts and forign exchange losses) may not be available in
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the host country, or vice versa. Since foreign tax credits are only allowed for foreign income taxes, investors need
to ensure that any income tax paid in the host country satisfies the definition of income tax of their own country’s
taxing authority. Similarly, the concessionaire in the host country may be treated for tax purposes as a different type
of entity in the home country. In projects where the assets become the property of the Government, thikidey prec
deductions for depreciation under the laws of the home country.

49. One particular problem of privately financed infrastructure projects involving foreign investment is the
possibility that foreign companies particiipgtin a project consortium may be exposed to double taxation, that is,
taxation of profits, royalties and interests in their own hooumtries as well as in the host country. The timing of

tax payments and requirements to pay withholding taxes can also pose problems. A nuoumgries biave entered

into bilateral agreements to eliminate or at least reduce the negative effdotiblef taxation and the existence of

such agreements between the host country and the home countries of the project sponsors often plays a role in their
tax considerations.

50. Ultimately, it is the cumulative effect of all taxes combined that needs to be taken into consideration. For
example, there may be taxes imposed by more than one level of taxing authority; in addition to taxation by the
national Government, the conciessire may also face municipal or provincial taxes. There may also be certain
levies other than income taxes, which are often are due and payable before the concessionaire has earned any
revenues. These include sales taxes, sometimes referred to as “turnover taxes”, value-added taxes, property taxes,
stamp duties and import duties. Sometimes special provisions can be made to offer relief from these payments as
well.

12. Environmenal protection

51. Environmental protection encompasses a wide variety of issues, rangingtidiimghef wastes andazadous
substances to relocation of persons displaced by large land-use projects. It is widely recognized that environmental
protection is a critical prerequisite to sustainable development. Adhering to treaties relating to the protection of the
environment may help to strengthen the intéomal regime of environmental protection. A large number of
international instruments have been developed in the past decades to establish common international standards.
These include the following: Agenda 21 and the Rio Dedtarain Environment and Development, adopted by the
United Natons Conference on Environment and DevelopmedOd2; the World Charter for Nature (General
Assembly resolution 37/7 of 28 Octold&d82); the Basel @vention on the Control of Transboundary Mment

of Hazadous Wastes and Their Disposal of 1989; tev@ntion on Environmental Impact Assessment in a
Transboundary Context &991; and the @vention on the Protéoh and Use of Transboundary Watercourses and
International Lakes af992.

52. Environmental proteicn legislation is likely to have a direct impact on the enmntaibn of infrastructure

projects at various levels and environmental matters are among the most frequent causes of disputes. Environmental
protection laws may include various requirements, such as the consent by various environmental authorities, evidence
of no outstanding environmental litly, assurances thangironmental standards will be maintained, commitments

to remedy environmental damage and notification requents. These laws often require prior authadndbr the

exercise of a number of business activities, which may be particularly stringent for some tyfrastafiéture (e.g.

waste water treatment, waste collection, the coal-fired power sector, power transmission, roads and railways).
Authorizations and licences are often required for undertaking construction work or for installing certain physical
structures. The denial of an environmental licence may constitute an unsurmounmssdodiedo the exedan of

the whole project.

53. ltis therefore advisable to ensure the highest possible degree of clarity in provisions conceritsgttiae te

may be applied by the environmental authorities, the documentary and otheemeqtsr to be met by the
applicants, the conditions under which licences are to be issued and the circumstances that justify the denial or
withdrawal of a licence. Particularly important areyisions that garantee the applicant's@ess to expeditious
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appeals procedures and judicial recourse, as appropriate. It may also be advisable to ascertain to the extent possible,
prior to the final award of the project, whether the conditions for obtaining such a licence are met. In some countries,
special government agencies or advocacy groups may havghthi rinstitute legal praeedings to seek to prevent
environmental damage, which may include the right to seek the withdrawal of a lieen@eddo be inconsistent

with applicable environmental standards. In some of those countries, it has been found useful to involve
representatives of the public in the proceedings that lead to the issuance of environmental licences. The legislation
may also establish the range of penalties that may be imposed and specify the parties that may be held responsible
for the damage.

54. Further issues under the host country’s environmental laws may arise when the concessionaire takes over an
existing infrastructure facility, in particular where the question of responsibility for environmental damage caused
by government-owned industry prior to privatization has not been clarified. Rrivagtors may be reluctant to take

over an existing iimastructure or purchase shares in public utilities that may be called upon in the future to
compensate for or remedy environmental damage caused by the enterprise before it was privatized. It may therefore
be advisable to establishechanisms for compengag the private investors for liability incurred as a result of
environmental damage caused during the period of government operation.

13. Consumeprotection laws

55. A number of countries have special rules of law on consumer protection. Consumeopiaigstvary greatly

from country to country, both in the way they are organized and in their substance. Nevertheless, consumer protection
laws often include provisions such as favourable time limits for asserting claims and enforcing contractual rights;
special rules for the interpretation of contracts whose terms are not usually negotiated with the consumer (sometimes
referred to as “adhesion contracts”); extended warrantiesdnifaf consumers; special termination tgheccess

to simplified dispute settlement instances; or other protective measures. From theauaiog'ssperspective, it

is important to consider whether the host country’s laws on consumer protection may limit or hinder the
concessionaire’s ability to enforce, for instance, its right to obtain payment for the seriédsdyrto adjust prices

or to discontinue services to customers who fail to pay for the services.

14. Anti-corruption measures

56. The investment and busineswieonment in the host country may also be enhanced by measures to fight
corruption in the adinistration of government contracts. The rules covering the functioning of contracting
authorities and the monitoring of public contracts should be reviewed and, where such rules do not exist, appropriate
legislation and mgulations should be developed and adopted to ensure the required degree of transparency and
integrity. Simplicity and consistency, coupled with the elimination ofeaessary procedures that prolong the
administrative procedures or make them cumbersome, are additemehésd to be taken into consideratin this

context.

57. ltis furthermore particularly important for the host country to take effective and concrete action to combat all
forms of corruption, bribery and related illicit practices, in particular to pursue effectiveemfant of exisng laws
prohibiting bribery.

58. The enactment of laws that incorporate internationakaggnts and standards on integrity in tedact of

public business may represent a significant step in that direction. Important standards are contained in two
resolutions of the United Nations General Assembly: resolution 51/59 ofdehibed 996, by which the Assembly
adopted the International Code of Conduct for Public Officials, and resoiiti@®1 of 16 [@cemberl 996, by

which it adopted the United Nations Daeion against Corruption and Bribery in Internationaih@aercial
Transactions. Other important instruments include the Inter-American Convention against Corruption, adopted by
the Organization of American States at the Specialized Conference for Considerationraftthedd-American
Convention against Corruph, held inCaracas ir1996, and the @hvention on Combating Bribery of Foreign
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Public Officials in International Business Transactiod®®7, which was negotiatethder the auspices of the
Organisation for Economic Cooperation and Development.

D. International agreements

59. In addition to the internal legisia of the host country, privately financedrastructure projects may be
affected by international agements entered into by the hostmtry. The implications of certain international
agreements is discussed briefly below.

1. Membership in miiilateral financial institutions

60. Membership in multilateral financial institutions such as the World Bank, the International Development
Assaciation, the International Finance Corporation, the Multilateral Investmanaee Agency and thegienal
development banks may have a direct impact on privately financed infrastructure projects in various ways. Firstly,
the host country’s membership in those institutions is typically a ezgeitt in order for projects in the hostintry

to receive financing and grantees vided by those institutions. Secondly, the rules on financing aardmpee
instruments provided by those institutions typically contain a variety of terms and conditions of direct relevance for
the terms of the project agreement and the loan agreements negotiated by thooaireg®sg. clause of negative
pledge of public assets and provision of countarantees in feour of the multilateral financial institution). Lastly,
multilateral financial institutions usually follow a number of policy objectives whosemggitabn they seek to

ensure in connection with projects supported by them (e.g. adherence to internatioeptigtde environmental
standards; long-term sustainability of the projecleiythe initial concession period; transparency and integrity in

the selection of the concessionaire and the dismast of their loans).

2. General ageements onrade facilitation and promotion

61. A number of multilateral agreements have been negotiated to promote free trad¢oaathevel. The most
notable of those agreements have been negotiated under the auspices of the GererahAgn Tariffs and Trade

and later the World Trade Organization (WTO). Thoseeagents may contain generabyisions on trade
promotion and facilitation of trade in goods (e.g. a Ffestured-nation clause, ghibition of the use of quantitative
restrictions and other discriminatory trade barriers) and on the pgoonutfair trade practices (e.g. prohibition of
dumping and limitations on the use of subsidies). Some speciéieragnts are aimed at the removalafiers for

the provison of services by foreigners in the contracting States or promoting transparency and eliminating
discrimination of suppliers in public proament. Those agreements may be relevant fasnategislation on
privately financed infrastructure projects that contemplates restrictions on the participation of foreign companies
in infrastructure projects or establishes preferences for national entities or for themetuf supplies on the

local market.

3. International ageements on specific induries

62. Inthe context of the negotiations on basic telecommunications concluded as part of the Geaerangn

Trade in Services (GATS), a number of States members of WTO rejmgsaist of the world market for
telecommunication services have made specific commitments to facilitate trade in telecommunication services. It
should be noted that all WT@ember States (even those which have not made specific telaoaration
commitments) are bound by the general GATS rules on servickslifmgcspecific requements ddang with most-
favoured-nation treatment, transparency, regulation, monopolies and business practices. The WTO
telecommunication agement adds sector- anduatry-specific commitments to the overall GATS esgnent.

Typical commitments cover the opening of various segments of the market, including voice telephony, data
transmission and enhanced services, to competition and foreign investment. Legislators of current or prospective
WTO member States should thus ensure that the country’s telecommunication laws are consistent with the GATS
agreement and their specific telecoamication commitments.
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63. Another important sector-specific agment at the interriahal level is the Energy Charter Treaty, concluded

at Lisbon on 17 Decemb&®94 and in force since 16 April 1998, which has been enacted to plonmterm
cooperation in the energy field. The Treaty provides for varioosracial measures such as the development of
open and competitive markets for energy materials and products and the facilitation of trarsiessdoaand

transfer of energy technology. Furthermore, the Treaty aimsatig market distortions andilriers to esnomic

activity in the energy sector and promotes the opening of capital markets to encourage the flow of capital in order
to finance trade in materials and products. The Treaty also contains regulations about investment promotion and
protection: equitable conditions for investors, monetary transfers related to investments, compensation for losses
due to war, civil disturbance or other similar events and compensation for expropriation.



