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<\_^_gb_

GZklhysbc k[hjgbd j_axf_ ^_e ij_^klZ\ey_l kh[hc qZklv kbkl_fu k[hjZ b jZkijhkljZg_gby

bgnhjfZpbb h km^_[guo b Zj[bljZ`guo j_r_gbyo� hkgh\Zgguo gZ dhg\_gpbyo b lbih\uo aZdhgZo�

jZajZ[hlZgguo Dhfbkkb_c Hj]ZgbaZpbb H[t_^bg_gguo GZpbc ih ijZ\m f_`^mgZjh^ghc lhj]h\eb

�XGKBLJ:E�� BgnhjfZpby h[ hkh[_gghklyo wlhc kbkl_fu b __ bkihevah\Zgbb kh^_j`blky \ Jmdh\h^kl\_
^ey ihevah\Zl_e_c �A / C N .9 /S E R .C / G U I D E /1 �� >hklmi d ^hdmf_glZf IILX \ Bgl_jg_l h[_ki_qb\Z_lky gZ

kljZgbp_ K_dj_lZjbZlZ XGKBLJ:E �h t tp : / / w w w .u n c i t r a l .o rg ) .

J_axf_ ^_e [ueb ih^]hlh\e_gu� _keb g_ mdZaZgh bgh_� gZpbhgZevgufb dhjj_kihg^_glZfb�

gZagZq_ggufb bo ijZ\bl_evkl\Zfb� Ke_^m_l hlf_lblv� qlh gb gZpbhgZevgu_ dhjj_kihg^_glu� gb dZdb_�eb[h

^jm]b_ ebpZ� ijyfh beb dhk\_ggh mqZkl\mxsb_ \ nmgdpbhgbjh\Zgbb kbkl_fu� g_ g_kml hl\_lkl\_gghklb aZ

ex[u_ hrb[db beb mims_gby beb ^jm]b_ g_^hklZldb�

________________

:\lhjkdh_ ijZ\h aZsbs_gh aZdhghf  Hj]ZgbaZpby H[t_^bg_gguo GZpbc� ���� ]h^

Ba^Zgh \ :\kljbb

<k_ ijZ\Z ijbgZ^e_`Zl Z\lhjm� AZy\db gZ ij_^hklZ\e_gb_ ijZ\Z gZ \hkijhba\_^_gb_ ^Zggh]h ^hdmf_glZ beb _]h qZkl_c

ke_^m_l gZijZ\eylv ih Z^j_km�  S ec re ta ry,  U n it ed  N a t io n s  P u b lic a t io n s  B o a rd , U n it ed  N a t io n s  H ea d q u a rt e rs ,  N e w  Yo rk , N .Y. 1 0 0 1 7 ,
U n it ed  S ta t e s  o f  A m e r ic a .   IjZ\bl_evkl\Z b ijZ\bl_evkl\_ggu_ mqj_`^_gby fh]ml \hkijhba\h^blv gZklhysbc ^hdmf_gl beb _]h

qZklb [_a ihemq_gby jZaj_r_gby� h^gZdh bf ij_^eZ]Z_lky m\_^hfeylv h lZdhf \hkijhba\_^_gbb Hj]ZgbaZpbx H[t_^bg_gguo

GZpbc.
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>_eh ���� DFDIL� ��� ��� ��� ��� ��
=_jfZgby� <_joh\guc a_f_evguc km^ Dh[e_gpZ;  2  U  1 5 5 6 /9 8
�� ghy[jy ���� ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_
Him[ebdh\Zgh gZ g_f_pdhf yaud_ [ 2 0 0 0 ]  O b e r la n d e s g e r ic h t s r e p o r t  K o b le n z  2 8 1

Bkl_p� njZgpmakdbc ijh^Z\_p� ijh^Ze hl\_lqbdm� njZgpmakdhfm ihdmiZl_ex� kl_deh\hehdgh ^ey
nbevljh\� Kimkly g_^_ex ihke_ ihklZ\db lh\ZjZ ihdmiZl_ev i_j_^Ze wlhl fZl_jbZe lj_lv_c klhjhg_ ^ey
^Zevg_cr_c h[jZ[hldb� Q_j_a �� ^g_c ihdmiZl_ev� khkeZ\rbkv gZ g_khhl\_lkl\mxsmx kljmdlmjm wlh]h
fZl_jbZeZ� hldZaZeky ieZlblv� Ijh^Z\_p \ha[m^be bkd ijhlb\ ihdmiZl_ey gZ mieZlm ihdmighc p_gu�

IhdmiZl_ev ihlj_[h\Ze hkms_kl\blv \aZbfguc aZq_l lj_[h\Zgbc k mq_lhf m[uldh\� ihg_k_gguo \ j_amevlZl_
ihklZ\db g_dZq_kl\_ggh]h lh\ZjZ� Km^ i_j\hc bgklZgpbb ijbf_gbe ]_jfZgkdh_ ijZ\h b m^h\e_l\hjbe bkd�
IhdmiZl_ev ih^Ze Zi_eeypbx�

:i_eeypbhgguc km^ ih^l\_j^be j_r_gb_ km^Z i_j\hc bgklZgpbb� khkeZ\rbkv gZ ijbf_gbfhklv
DFDIL�

Km^ kq_e� qlh ihdmiZl_ev mljZlbe k\h_ ijZ\h kkueZlvky gZ g_khhl\_lkl\b_ lh\ZjZ �klZlvy �� DFDIL� \
khhl\_lkl\bb kh klZlv_c �� DFDIL� Kh]eZkgh klZlv_ �� DFDIL ijh^Z\_p mljZqb\Z_l ijZ\h kkueZlvky gZ
g_khhl\_lkl\b_ lh\ZjZ� _keb hg g_ ^Z_l ijh^Z\pm ba\_s_gb_ \ jZamfguc kjhd� Kh]eZkgh klZlv_ �� DFDIL
ihdmiZl_ev ^he`_g hkfhlj_lv lh\Zj \ lZdhc dhjhldbc kjhd� dhlhjuc ijZdlbq_kdb \hafh`_g ijb ^Zgguo
h[klhyl_evkl\Zo� Ih bkl_q_gbb lZdh]h kjhdZ ihdmiZl_ev mljZqb\Z_l ijZ\h kkueZlvky gZ g_khhl\_lkl\b_
lh\ZjZ� Km^ khkeZeky gZ k\h_ j_r_gb_ hl �� k_gly[jy ���� ]h^Z �kf� ^_eh � ����� aZdexqb\� qlh� _keb
^_n_dlu y\eyxlky e_]dh mklZgh\bfufb� dZd wlh bf_eh f_klh \ ^Zgghf kemqZ_� kjhd hkfhljZ lh\ZjZ g_
^he`_g ij_\urZlv h^gm g_^_ex� Ih bkl_q_gbb ij_^mkfhlj_ggh]h ^ey hkfhljZ kjhdZ ihdmiZl_ev h[uqgh
^he`_g gZijZ\blv ba\_s_gb_ \ l_q_gb_ ^hihegbl_evgh]h ^\mog_^_evgh]h kjhdZ� < ^Zgghf kemqZ_ ihdmiZl_ev
^he`_g [ue i_j_^Zlv fZl_jbZe lj_lv_c klhjhg_ ^ey ^Zevg_cr_c h[jZ[hldb� Ijb wlhf ke_^h\Zeh h[_ki_qblv
mkeh\by� iha\heyxsb_ lj_lv_c klhjhg_ hkfhlj_lv lh\Zj \ l_q_gb_ h^ghc g_^_eb� H^gZdh ihdmiZl_ev i_j_^Ze
lh\Zju lj_lv_c klhjhg_ k aZ^_j`dhc b g_ ijb\_e jZamfguo hkgh\Zgbc ^ey aZ^_j`db� LZdbf h[jZahf�
hl\_lqbd� ihemqb\rbc lh\Zju �� bxgy� gZijZ\be ba\_s_gb_ kebrdhf iha^gh –  1 5 bxey�

< j_amevlZl_ mljZlu ihdmiZl_e_f ijZ\Z kkueZlvky gZ g_khhl\_lkl\b_ lh\ZjZ ihdmiZl_ev g_ fh]
lj_[h\Zlv ijbf_g_gby kj_^kl\ ijZ\h\hc aZsblu� ij_^mkfhlj_gguo \ klZlv_ �� DFDIL� Ihwlhfm km^ g_
m^h\e_l\hjbe aZq_l lj_[h\Zgbc�

Km^ m^h\e_l\hjbe lj_[h\Zgb_ h[ mieZl_ ijhp_glh\ kh]eZkgh klZlv_ 7 8  DFDIL� mklZgh\b\ ijhp_glgmx
klZ\dm \ khhl\_lkl\bb k njZgpmakdbf ijZ\hf� ijbf_gbfuf kh]eZkgh ghjfZf qZklgh]h f_`^mgZjh^gh]h
ijZ\Z =_jfZgbb�

>_eh ���� DFDIL �����Z�� ����� ����� ��� ��� ��� ��� ��
=_jfZgby� Hdjm`ghc km^ >mck[mj]Z;  4 9 K ������

�� Zij_ey ���� ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_
G_ im[ebdh\Zehkv

Kihjguf \hijhkhf y\eyebkv lj_[h\Zgby� g_h[oh^bfu_ ^ey mklZgh\e_gby ijZdlbdb f_`^m klhjhgZfb b
jZkij_^_e_gby [j_f_gb ^hdZaZl_evkl\Z \ k\yab k ij_^iheh`bl_evghc ^h]h\hj_gghklvx h f_kl_ ihklZ\db�

Hl\_lqbd� \eZ^_e_p ibpp_jbb \ =_jfZgbb� jZaf_klbe m bklpZ� blZevygkdh]h ba]hlh\bl_ey dZjlhgguo
dhjh[hd ^ey ibppu� �� miZdh\hd lZdbo dhjh[hd� Hl\_lqbd aZjZg__ hieZlbe p_gm� Dh]^Z dhjh[db [ueb
ihklZ\e_gu \ bxe_ ���� ]h^Z� hl\_lqbd h[gZjm`be� qlh hgb [ueb ih\j_`^_gu ijb i_j_\had_� b ba\_klbe h[
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wlhf bklpZ� < ^\mo jZg__ bf_\rbo f_klh lZdbo kemqZyo bkl_p aZibku\Ze kmffm ijbqbg_ggh]h ms_j[Z \
dj_^bl kq_lZ hl\_lqbdZ� H^gZdh \ ^Zgghf kemqZ_ lZdZy kmffZ g_ [ueZ dj_^blh\ZgZ�

< hdly[j_ ���� ]h^Z hl\_lqbd \gh\v jZaf_klbe m bklpZ aZdZa gZ dhjh[db ^ey ibppu� dhlhju_ ihklmibeb
g_ih\j_`^_ggufb� Hl\_lqbd hldZaZeky \uieZlblv p_gm� ihlj_[h\Z\ hkms_kl\blv \aZbfguc aZq_l lj_[h\Zgbc
bklpZ gZ mieZlm ^h]h\hjghc p_gu aZ ihklZ\dm \ hdly[j_ k mq_lhf _]h ij_^iheZ]Z_fh]h \klj_qgh]h
lj_[h\Zgby� hkgh\Zggh]h gZ ihklZ\d_ ^_n_dlgh]h lh\ZjZ \ bxe_� Hg hkgh\u\Ze k\hb \klj_qgu_ lj_[h\Zgby
gZ ijZdlbd_� keh`b\r_cky f_`^m klhjhgZfb� < dZq_kl\_ Zevl_jgZlb\gh]h \ZjbZglZ hg ml\_j`^Ze� qlh�
ihkdhevdm klhjhgu ^h]h\hjbebkv kqblZlv f_klhf ihklZ\db >mck[mj]� jbkd� k\yaZgguc k gZg_k_gb_f ms_j[Z�
i_j_oh^bl ebrv \ >mck[_j]_� b lZdbf h[jZahf� bkl_p khojZgy_l hl\_lkl\_gghklv aZ ms_j[� ijbqbg_gguc
i_j_\haqbdhf�

Km^ ihklZgh\be� qlh hl\_lqbd ^he`_g mieZlblv p_gm lh\ZjZ� hlijZ\e_ggh]h \ hdly[j_� Z lZd`_
ijhp_glu k ghy[jy ���� ]h^Z�

Qlh dZkZ_lky \hijhkZ h \aZbfghf aZq_l_ lj_[h\Zgbc� dhlhjuc g_ ho\Zq_g DFDIL� lh km^ ijbf_gbe
blZevygkdh_ ijZ\h� ijbf_gbfh_ kh]eZkgh ghjfZf dheebabhggh]h ijZ\Z =_jfZgbb�

Djhf_ lh]h� km^ hldehgbe i_j\uc Zj]mf_gl hl\_lqbdZ� khkeZ\rbkv gZ lh� qlh dj_^blh\Zgb_ kmffu
ms_j[Z \ ^\mo kemqZyo g_ y\ey_lky� dZd ijZ\beh� ^hklZlhqguf hkgh\Zgb_f ^ey mklZgh\e_gby ijZdlbdb f_`^m
klhjhgZfb \ khhl\_lkl\bb kh klZlv_c 9 ( 1 ) DFDIL�

<lhjhc Zj]mf_gl hl\_lqbdZ lZd`_ [ue hldehg_g� Km^ kq_e� qlh kh]eZkgh klZlv_ �� [j_fy ^hdZaZl_evkl\Z
ij_^iheZ]Z_fhc ^h]h\hj_gghklb hlghkbl_evgh f_klZ ihklZ\db g_k_l ihdmiZl_ev� Ihkdhevdm hl\_lqbd g_
ij_^klZ\be dZdbo�eb[h ^hdZaZl_evkl\ gZebqby lZdhc ^h]h\hj_gghklb� ijbf_gy_lky h[s__ ijZ\beh�
baeh`_ggh_ \ klZlv_ ���Z�� Kh]eZkgh klZlv_ ���Z� ijh^Z\_p �bkl_p� h[yaZg ebrv i_j_^Zlv lh\Zj i_j_\haqbdm�
Kh]eZkgh klZlv_ ����� jbkd� k\yaZgguc k ih\j_`^_gb_f lh\ZjZ� i_j_oh^bl gZ ihdmiZl_ey �hl\_lqbdZ� \
fhf_gl k^Zqb lh\ZjZ i_j_\haqbdm� LZdbf h[jZahf� ijh^Z\_p g_ fh] g_klb hl\_lkl\_gghklv aZ ihke_^mxsbc
ms_j[� ijbqbg_gguc ^_ckl\byfb i_j_\haqbdZ�

>_eh ���� DFDIL ��� ��

=_jfZgby� <_joh\guc a_f_evguc km^ ;jZmgr\_c]Z;  2  U  2 7 / 9 9
�� hdly[jy ���� ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_
Him[ebdh\Zgh gZ g_f_pdhf yaud_� [ 2 0 0 0 ]  T r a n s p o r tr e c h t– In te r n a t io n a le s  H a n d e ls r e c h t  4

Wlh j_r_gb_ dZkZ_lky \hijhkh\ mf_gvr_gby ms_j[Z \ khhl\_lkl\bb kh klZlv_c ��� Z lZd`_ \uiheg_gby
h[yaZl_evkl\� k\yaZgguo k \haf_s_gb_f m[uldh\� kh]eZkgh klZlv_ 6 1 DFDIL�

=_jfZgkdbc ijh^Z\_p �bkl_p� ijh^Ze [_ev]bckdhfm ihdmiZl_ex �hl\_lqbdm� �� 6 0 0 d] he_gbgu� Ih
mkeh\byf ^h]h\hjZ fykh ke_^h\Zeh ^hklZ\blv \ :gl\_ji_g� IhklZ\dZ lh\ZjZ ih^e_`ZeZ hkms_kl\e_gbx
ihke_ mieZlu ih kq_lm� <kdhj_ ihke_ khklZ\e_gby ^h]h\hjZ ijh^Z\_p bgnhjfbjh\Ze ihdmiZl_ey h lhf� qlh
qZklv iZjlbb fykZ [m^_l ^hklZ\e_gZ kZfhe_lhf \ ;jxkk_ev� Ijh^Z\_p ijhkbe ihdmiZl_ey ijbgylv lh\Zj \
;jxkk_e_ b :gl\_ji_g_ b hlijZ\be kq_lZ gZ hieZlm ^\mo iZjlbc ]jmaZ� IhdmiZl_ev hldZaZeky ijbgylv ]jma \
;jxkk_e_� AZl_f ijh^Z\_p ij_^eh`be ihklZ\blv \_kv lh\Zj \ :gl\_ji_g \ ij_^mkfhlj_ggu_ ^h]h\hjhf
kjhdb b \gh\v ihlj_[h\Ze g_f_^e_gghc hieZlu� IhdmiZl_ev hldZaZeky ieZlblv� kkueZykv gZ lh� qlh ijh^Z\_p
hldZaZeky hl \uiheg_gby ^h]h\hjZ \ hlghr_gbb f_klZ bkiheg_gby h[yaZl_evkl\� AZl_f ijh^Z\_p \ha[m^be
bkd gZ \haf_s_gb_ ms_j[Z� k\yaZggh]h k g_\uiheg_gb_f mkeh\bc ^h]h\hjZ�

Km^ i_j\hc bgklZgpbb �a_f_evguc km^ ;jZmgr\_c]Z� � n_\jZey ���� ]h^Z� � H ������� \ug_k j_r_gb_ \
ihevam bklpZ� Ihke_ ih^Zqb Zi_eeypbb <_joh\guc a_f_evguc km^ ih^l\_j^be wlh j_r_gb_�

Km^ ihklZgh\be� qlh� _keb ihdmiZl_ev ^he`_g ih mkeh\byf dhgljZdlZ aZjZg__ mieZlblv p_gm lh\ZjZ� lh
ijh^Z\_p g_ h[yaZg ij_^eZ]Zlv ihklZ\blv lh\Zj ^h ihemq_gby p_gu� Km^ lZd`_ kq_e� qlh \ ijbgpbi_ klZlvy 7 7
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g_ \haeZ]Z_l gbdZdbo h[yaZl_evkl\ gZ klhjhgm� `_eZxsmx khkeZlvky gZ gZjmr_gb_ ^h]h\hjZ ^ey mf_gvr_gby
ms_j[Z \ke_^kl\b_ gZjmr_gby ^h]h\hjZ dmieb±ijh^Z`b iml_f hkms_kl\e_gby aZf_gyxs_c aZdmidb� _keb
iheh`_gby ^h]h\hjZ \k_ _s_ ^_ckl\mxl� < aZdexq_gb_ km^ ihklZgh\be� qlh f_klhf ^ey \haf_s_gby m[uldh\
kh]eZkgh klZlv_ �� y\ey_lky lh `_ f_klh� qlh b \ kemqZ_ \uiheg_gby ihdmiZl_e_f i_j\hgZqZevgh]h
h[yaZl_evkl\Z kh]eZkgh klZlv_ 5 7 .

>_eh ���� DFDIL 1 ( 1 ) (a ) ;  1 9 ( 1 ) ;  (2 ) ;  3 3 ( a ) ,  ( c ) ;  4 7 (1 ) ;  4 9 ( 1 ) (b ) ;  7 4 ;  7 5
=_jfZgby� <_joh\guc a_f_evguc km^ GZmf[mj]Z;  9  U  1 4 6 /9 8
�� Zij_ey ���� ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_
Him[ebdh\Zgh gZ g_f_pdhf yaud_� [ 2 0 0 0 ]  T r a n s p o r tr e c h t– In te r n a t io n a le s  H a n d e ls r e c h t  2 2

>Zggh_ j_r_gb_ dZkZehkv hij_^_e_gby jZamfgh]h kjhdZ ihklZ\db kh]eZkgh klZlv_ ���k� DFDIL.
Hl\_lqbd� ]_jfZgkdbc jhagbqguc lhj]h\_p Z\lhfZrbgZfb� aZdZaZe Z\lhfh[bev m bklpZ� hilh\h]h lhj]h\pZ�
dhff_jq_kdh_ ij_^ijbylb_ dhlhjh]h jZkiheh`_gh \ >Zgbb� < aZdZa_ mdZau\Zehkv� qlh Z\lhfh[bev ^he`_g
[ulv ihklZ\e_g \ mklZgh\e_ggu_ kjhdb� Bkl_p ^Ze k\h_ kh]eZkb_� ^hihegbl_evgh \dexqb\ k\hb klZg^Zjlgu_
mkeh\by� \ dhlhjuo aZj_a_j\bjh\Zgh ijZ\h baf_gblv kjhdb ihklZ\db� Dh]^Z Z\lhfZrbgZ g_ [ueZ ihklZ\e_gZ
\ mdZaZggu_ \ hn_jl_ hl\_lqbdZ kjhdb� hl\_lqbd ijh^ebe kjhd ihklZ\db _s_ gZ h^gm g_^_ex� Bkl_p g_
gZijZ\be gbdZdh]h hl\_lZ� Ih bkl_q_gbb ^hihegbl_evgh]h kjhdZ [_a dZdbo�eb[h j_amevlZlh\ hl\_lqbd aZy\be
h jZklhj`_gbb ^h]h\hjZ� Dh]^Z kimkly k_fv g_^_ev Z\lhfZrbgZ gZdhg_p ijb[ueZ� hl\_lqbd hldZaZeky
ieZlblv� <ihke_^kl\bb bkl_p \ha[m^be bkd gZ \haf_s_gb_ jZagbpu f_`^m ^h]h\hjghc p_ghc b p_ghc�
ihemq_gghc hl ijh^Z`b wlh]h Z\lhfh[bey ^jm]hfm ihdmiZl_ex�

Km^ hldehgbe bkd� aZy\b\� qlh hl\_lqbd ijZ\hf_jgh aZy\be h jZklhj`_gbb dhgljZdlZ \ khhl\_lkl\bb kh
klZlv_c 4 9 ( 1 ) ( b �� Km^ mdZaZe� qlh h]h\hjdZ� j_a_j\bjmxsZy ijZ\h gZ baf_g_gb_ kjhdh\ ihklZ\db \
klZg^Zjlguo mkeh\byo bklpZ� g_ y\ey_lky kms_kl\_gguf baf_g_gb_f kh]eZkgh klZlv_ ����� b ihwlhfm klZeh
qZklvx ^h]h\hjZ� H^gZdh� ihkdhevdm \ wlhf iheh`_gbb g_ hij_^_e_g kjhd ihklZ\db� _]h ke_^m_l lhedh\Zlv \
khhl\_lkl\bb kh klZlv_c ���k� DFDIL� ij_^mkfZljb\Zxs_c� qlh ihklZ\dZ ^he`gZ [ulv hkms_kl\e_gZ \
jZamfguc kjhd ihke_ aZdexq_gby ^h]h\hjZ� G_kfhljy gZ lh� qlh kjhd� mdZaZgguc \ hn_jl_ hl\_lqbdZ� g_
y\ey_lky h[yaZl_evguf ^ey bklpZ� hg fh] kem`blv mdZaZgb_f gZ jZamfguc kjhd ihklZ\db� Dh]^Z bkl_p g_
hkms_kl\be ihklZ\dm \ mdZaZgguc kjhd� hl\_lqbd bf_e ijZ\h mklZgh\blv ^hihegbl_evguc kjhd kh]eZkgh
klZlv_ ������ ih bkl_q_gbb dhlhjh]h hg fh] h[ty\blv h jZklhj`_gbb ^h]h\hjZ \ khhl\_lkl\bb kh
klZlv_c 4 9 ( 1 ) ( b �� Km^ ih^q_jdgme� qlh hg g_ jZkkfZljb\Ze \hijhk h lhf� [ue eb ^hklZlhqguf mklZgh\e_gguc
\ ^Zgghf ^_e_ ^hihegbl_evguc kjhd� khklZ\eyxsbc h^gm g_^_ex� ihkdhevdm mklZgh\e_gb_ kebrdhf
dhjhldh]h kjhdZ ebrv ijb\h^bl \ ^_ckl\b_ iheh`_gb_ h jZamfghf kjhd_� dhlhjuc lZd`_ bkl_d [u d lhfm
\j_f_gb� dh]^Z hl\_lqbd aZy\be h jZklhj`_gbb ^h]h\hjZ�

>_eh ���� DFDIL �� �� ��

=_jfZgby� A_f_evguc km^ ;be_n_ev^Z� �� H �����

�� ghy[jy ���� ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_
G_ im[ebdh\Zehkv

Bkl_p� ]_jfZgkdbc ijh^Z\_p� ihklZ\be hl\_lqbdm� ]heeZg^kdhfm ihdmiZl_ex� ]b]b_gbq_kdb_ ijh^mdlu \
khhl\_lkl\bb k kh]eZr_gb_f h[ wdkdexab\ghc dmie_±ijh^Z`_� < khhl\_lkl\bb k h[s_c ijZdlbdhc klhjhg
jZkoh^u� k\yaZggu_ k wlhc hi_jZpb_c� g_k ijh^Z\_p� IhdmiZl_ev hldZaZeky mieZlblv ihdmigmx p_gm� aZy\b\�
qlh ijh^Z\_p gZjmrbe iheh`_gby kh]eZr_gby h[ wdkdexab\ghc dmie_±ijh^Z`_� Ijh^Z\_p ij_^ty\be
ihdmiZl_ex bkd gZ ihdmigmx p_gm� IhdmiZl_ev hijhl_klh\Ze xjbk^bdpbx ]_jfZgkdh]h km^Z�

Km^ ihklZgh\be� qlh hg g_ h[eZ^Z_l xjbk^bdpb_c� Kh]eZkgh klZlv_ ���� ;jxkk_evkdhc dhg\_gpbb h
xjbk^bdpbb b ijb\_^_gbb \ bkiheg_gb_ km^_[guo j_r_gbc ih ]jZ`^Zgkdbf b lhj]h\uf ^_eZf� xjbk^bdpby
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hkgh\ZgZ gZ f_kl_ bkiheg_gby mkeh\bc ^h]h\hjZ� Km^ ihklZgh\be� qlh f_klhf ijhba\h^kl\Z ieZl_`Z g_
y\ey_lky dhff_jq_kdh_ ij_^ijbylb_ ijh^Z\pZ \ =_jfZgbb�

F_klh ijhba\h^kl\Z ieZl_`Z ih^e_`Zeh hij_^_e_gbx k bkihevah\Zgb_f khhl\_lkl\mxsbo iheh`_gbc
DFDIL� ijbf_gbfuo d ^Zgghfm ^_em� < khhl\_lkl\bb kh klZlv_c �� DFDIL f_klhf ijhba\h^kl\Z ieZl_`Z
y\ey_lky f_klhgZoh`^_gb_ dhff_jq_kdh]h ij_^ijbylby ijh^Z\pZ� h^gZdh ebrv \ lhf kemqZ_� _keb ihdmiZl_ev
g_ h[yaZg mieZlblv p_gm \ dZdhf�eb[h bghf hij_^_e_gghf f_kl_� LZdbf h[jZahf� ijbhjbl_l ^he`_g [ulv
hl^Zg f_klm ijhba\h^kl\Z ieZl_`Z� kh]eZkh\Zgghfm f_`^m klhjhgZfb \ khhl\_lkl\bb kh klZlv_c � DFDIL�
beb f_klm ieZl_`Z kh]eZkgh ijZdlbd_� mklZgh\e_gghc klhjhgZfb \ k\hbo \aZbfguo hlghr_gbyo kh]eZkgh
klZlv_ � DFDIL� Kh]eZkgh keh`b\r_cky f_`^m klhjhgZfb ijZdlbd_ ijh^Z\_p ihg_k jZkoh^u� k\yaZggu_ kh
k^_edhc� < khhl\_lkl\bb k DFDIL \hijhk h jZkoh^Zo j_]mebjm_lky ijZ\hf f_klZ ieZl_`Z� Km^ aZdexqbe�
qlh� _keb ijh^Z\_p h[uqgh ^he`_g [ue ihdju\Zlv jZkoh^u \ k\yab kh k^_edhc� lh f_klhf ieZl_`Z ^he`gh
[ulv f_klh dhff_jq_kdh]h ij_^ijbylby ihdmiZl_ey�

>_eh ���� DFDIL� ��� ��� ��
=_jfZgby� A_f_evguc km^ DzevgZ� �� H �����

�� ghy[jy ���� ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_
G_ im[ebdh\Zehkv

Hl\_lqbd� ]_jfZgkdbc ihdmiZl_ev� aZdZaZe dZfgb ^ey nZkZ^h\ m O� dhlhjuc ^Ze kh]eZkb_ hl bf_gb
bklpZ� blZevygkdh]h ijh^Z\pZ� Ihke_ ihklZ\db ihdmiZl_ev gZijZ\be ba\_s_gb_ h jy^_ ^_n_dlh\ \ dZf_gguo
iZg_eyo� Ijh^Z\_p ml\_j`^Ze� qlh lh\Zj g_ [ue fZjdbjh\Zg lZdbf h[jZahf� dZd [ueh mkeh\e_gh� qlh
kh]eZkh\Zggu_ hl\_jklby g_ [ueb ijhk\_je_gu beb [ueb ijhk\_je_gu \ g_ijZ\bevghf f_kl_� qlh
ih^hdhggbdb b dZf_ggu_ iZg_eb [ueb g_ lh]h jZaf_jZ� dhlhjuc [ue kh]eZkh\Zg� Z de_c� ihklZ\e_gguc ^ey
mklZgh\db iZg_e_c� hdZaZeky ^_n_dlguf� < j_amevlZl_ ihdmiZl_ev hldZaZeky mieZlblv ihdmigmx p_gm�
Ijh^Z\_p ijbagZe ebrv g_ijhk\_je_ggu_ hl\_jklby b kgbabe ihdmigmx p_gm� ij_^ty\b\ ihdmiZl_ex bkd gZ
hklZlhqgmx ihdmigmx p_gm� IhdmiZl_ev hijhl_klh\Ze ihdmigmx p_gm� ihkdhevdm ijh^Z\_p g_ ih^]hlh\be
hdhgqZl_evguc kq_l�

Km^ m^h\e_l\hjbe bkd� Km^ ijbf_gbe DFDIL� ihkdhevdm dhff_jq_kdb_ ij_^ijbylby klhjhg
gZoh^bebkv \ jZaebqguo ^h]h\Zjb\Zxsboky ]hkm^Zjkl\Zo� Ihkdhevdm kh]eZkgh DFDIL dhgdj_lgZy nhjfZ
kq_lZ beb gZdeZ^ghc g_ y\ey_lky h[yaZl_evghc� hdhgqZl_evguc kq_l g_ y\ey_lky g_h[oh^bfuf� LZdbf
h[jZahf km^ ih^l\_j^be ijZ\hf_jghklv lj_[h\Zgby�

Km^ mklZgh\be� qlh ihdmiZl_ev g_ bf_e ijZ\Z lj_[h\Zlv \haf_s_gby m[uldh\ kh]eZkgh klZlv_ �� b ^Ze__
DFDIL� IhdmiZl_ev dhgdj_lgh g_ mdZaZe oZjZdl_j g_khhl\_lkl\by lh\ZjZ� Qlh dZkZ_lky fZjdbjh\db� lh
ihdmiZl_ev g_ ml\_j`^Ze� qlh hg gZijZ\be ba\_s_gb_ h ihklmie_gbb dhgdj_lguo iebl [_a fZjdbjh\db�
H[sZy `Zeh[Z gZ lh� qlh dZf_ggu_ ieblu [ueb fZjdbjh\Zgu g_ijZ\bevgh� [ueZ khql_gZ g_^hklZlhqghc� Qlh
dZkZ_lky ih^hdhggbdh\� lh ihdmiZl_ev g_ mdZaZe� kdhevdh dhgdj_lgh ih^hdhggbdh\ b dZdb_ ih^hdhggbdb g_
khhl\_lkl\h\Zeb kh]eZkh\Zgghfm jZaf_jm� Djhf_ lh]h� ihdmiZl_ev g_ ml\_j`^Ze� qlh hg ba\_klbe h
dhebq_kl\_ dZf_gguo iebl� khhl\_lkl\mxsbo kh]eZkh\Zgghfm jZaf_jm� b h oZjZdl_j_ lZdbo g_khhl\_lkl\bc�
Qlh dZkZ_lky ^_n_dlgh]h de_y� lh ihdmiZl_ev g_ mdZaZe lhqgh_ dhebq_kl\h dZf_gguo iebl� h[jZ[hlZgguo
^_n_dlguf de__f� Djhf_ lh]h� ihdmiZl_ev g_ hkfhlj_e lh\Zj \ lZdhc dhjhldbc kjhd� dhlhjuc ijZdlbq_kdb
[ue \hafh`_g ijb ^Zgguo h[klhyl_evkl\Zo �klZlvy 3 8 ��� DFDIL�� Z lZd`_ g_ ^Ze khhl\_lkl\mxs_]h
ba\_s_gby \ jZamfguc kjhd �klZlvy ����� DFDIL��

Km^ ihklZgh\be� qlh k mq_lhf \ur_baeh`_ggh]h ihdmiZl_ev g_ gZijZ\be O gZ^e_`Zs_]h ba\_s_gby� Ih
aZdexq_gbx km^Z� \ DFDIL g_ kh^_j`Zlky dZdb_�eb[h ijZ\beZ� dZkZxsb_ky Z^j_kZlZ ba\_s_gby� Ihwlhfm
hg mdZaZe� qlh ^Zgguc \hijhk j_]mebjm_lky f_klguf ijZ\hf� dhgdj_lgh ijZ\hf =_jfZgbb� < khhl\_lkl\bb k
]_jfZgkdbf ijZ\hf� ihkdhevdm O y\eyeky Z]_glhf ijh^Z\pZ� ^he`gh [ueh bf_lv kbem gZijZ\e_gb_
ba\_s_gby \ Z^j_k O�
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I I . ������
���������
�#��������� �����$�%&#'	(���������������#)	�

>_eh ���� LA: �

DZgZ^Z� Km^ dhjhe_\kdhc kdZfvb \ KZkdZq_\Zg_ �km^vy Mw^`�

� hdly[jy ���� ]h^Z
S c h if f  F o o d  P ro d u c ts  I n c .  v.  N a b e r  S e e d  &  G r a in  C o . L td .
Hjb]bgZe gZ Zg]ebckdhf yaud_
Him[ebdh\Zgh gZ Zg]ebckdhf yaud_� ������� ��� S a s k .  R .  5 4 ,  5  C .P.C . ( 4 th )  1 2 2 ,  [1 9 9 7 ]  1  W .W .R . 1 2 4 ,  2 8  B .L .R .
(2 n d )  2 2 1  ( Q .B . )

< ���� ]h^m ihdmiZl_ev� dhfiZgby �Rbnn Nm^ Ijh^Zdlk Bgd�� ��Rbnn��� Gvx±Chjd� gZijZ\beZ
ibkvf_ggmx hn_jlm gZ ihdmidm hj_]Zgh dhfiZgbb �GZ[_j Kb^ wg^ =jwcg El^�� ��GZ[_j��� KZkdZq_\Zg� Ohly
dhfiZgby �GZ[_j� g_ \ha\jZlbeZ ihdmiZl_ex ih^ibkZggmx dhibx hn_jlu� hgZ hlj_Z]bjh\ZeZ gZ g__�
gZijZ\b\ h[jZa_p k h[_sZgb_f hkms_kl\blv ihklZ\dm� <ihke_^kl\bb klZeh ykgh� qlh ihklZ\dZ g_ [m^_l bf_lv
f_klh� b dhfiZgby �Rbnn� h[jZlbeZkv \ :f_jbdZgkdmx ZkkhpbZpbx lhj]h\eb ki_pbyfb k ijhkv[hc
ijh\_klb Zj[bljZ`gh_ jZa[bjZl_evkl\h \ k\yab k ij_^iheZ]Z_fuf gZjmr_gb_f ^h]h\hjZ \ Gvx±Chjd_ \
khhl\_lkl\bb k iheh`_gb_f h[ Zj[bljZ`_� gZi_qZlZgguf gZ hn_jl_� dhlhjZy [ueZ gZijZ\e_gZ dhfiZgbb
�GZ[_j�� �GZ[_j� ij_^ihqeZ g_ mqZkl\h\Zlv \ Zj[bljZ`ghf jZa[bjZl_evkl\_� b \ihke_^kl\bb [ueh ijbgylh
j_r_gb_ g_ \ __ ihevam� Dh]^Z dhfiZgby �Rbnn� ihiulZeZkv ijb\_klb \ bkiheg_gb_ Zj[bljZ`gh_ j_r_gb_ \
KZkdZq_\Zg_� dhfiZgby �GZ[_j� \u^\bgmeZ \hajZ`_gby gZ ^\mo hkgh\Zgbyo� f_`^m klhjhgZfb g_ [ueh
aZdexq_gh gbdZdh]h ^h]h\hjZ b Zj[bljZ`gh_ kh]eZr_gb_ g_ [ueh aZdexq_gh \ ibkvf_gghf \b^_�

Km^ ihklZgh\be ijb\_klb j_r_gb_ \ bkiheg_gb_� < hlghr_gbb \hijhkZ� k\yaZggh]h k ^h]h\hjhf� km^
kq_e� qlh �GZ[_j� g_keZ h[yaZl_evkl\Z \ j_amevlZl_ k\h_]h ih\_^_gby – gZijZ\e_gby h[jZapZ b h[_sZgby
hkms_kl\blv ihklZ\dm� < hlghr_gbb Zj[bljZ`gh]h kh]eZr_gby km^ bklhedh\Ze klZlvx � Lbih\h]h aZdhgZ�
\dexq_ggmx \ AZdhg h f_`^mgZjh^ghf lhj]h\hf Zj[bljZ`_� \ rbjhdhf kfuke_� Km^ hlf_lbe� qlh \ ^Zgghc
klZlv_ g_ kh^_j`blky dhgdj_lgh]h lj_[h\Zgby� dZkZxs_]hky ih^ibkb� b ihwlhfm km^ kfh] k^_eZlv
aZdexq_gb_ h lhf� qlh \dexq_gb_ Zj[bljZ`gh]h kh]eZr_gby \ klZg^Zjlgmx nhjfm hn_jlu dhfiZgbb
�Rbnn� m^h\e_l\hjy_l baeh`_ggh_ \ klZlv_ � lj_[h\Zgb_ h aZdexq_gbb kh]eZr_gby \ ibkvf_gghc nhjf_�

>_eh ���� LA: ��� ��

DZgZ^Z� Km^ HglZjbh� H[s__ hl^_e_gb_ �km^vy >bedk�
�� yg\Zjy ���� ]h^Z
E u ro p c a r  I ta l ia  S .p .A . v.  A lb a  To u r s  I n te r n a t io n a l I n c .
Hjb]bgZe gZ Zg]ebckdhf yaud_
Him[ebdh\Zgh gZ Zg]ebckdhf yaud_� [ 1 9 9 7 ]  O .J .  N o . 1 3 3 ,  2 3  O .T .C .  3 7 6  ( G e n .  D iv. )

H^gh ba djmiguo _\jhi_ckdbo Z]_glkl\ ih Zj_g^_ Z\lhfh[be_c �XjhidZj� BlZeby� K�i�:� ��XjhidZj��
b jZkiheh`_ggh_ \ Lhjhglh lmjZ]_glkl\h �:ev[Z Lmjk Bgl_jgwrge Bgd�� ��:ev[Z�� aZdexqbeb kh]eZr_gb_ \
Jbf_ h[ mkem]Zo ih Zj_g^_ Z\lhljZgkihjlZ� <hagbdrbc f_`^m klhjhgZfb kihj [ue i_j_^Zg \ Zj[bljZ`� \
j_amevlZl_ q_]h [ueh ijbgylh j_r_gb_ \ ihevam �XjhidZj�� �:ev[Z Lmjk� h[jZlbehkv \ blZevygkdb_ km^u k
oh^ZlZckl\hf hlf_gblv wlh j_r_gb_ gZ lhf hkgh\Zgbb� qlh Zj[blj ^himklbe k_jv_agmx nZdlheh]bq_kdmx
hrb[dm� dhlhjZy ijb\_eZ d mljZl_ _]h xjbk^bdpbb� L_f \j_f_g_f Z]_glkl\h �XjhidZj� h[jZlbehkv k
ijhkv[hc h ijb\_^_gbb \ bkiheg_gb_ Zj[bljZ`gh]h j_r_gby \ hlghr_gbb dhfiZgbb �:ev[Z� \ HglZjbh�

Km^ \ i_j\mx hq_j_^v hlf_lbe� qlh \ khhl\_lkl\bb kh klZlv_c �� LA: hg h[yaZg ijbagZlv Zj[bljZ`gh_
j_r_gb_� _keb g_ ijb\_^_gh dZdh_�eb[h ba hkgh\Zgbc ^ey hldZaZ� dhlhju_ mdZaZgu \ klZlv_ ��� B ^Z`_ \ wlhf
kemqZ_� hlf_lbe km^� khojZgy_lky \hafh`ghklv ijbagZgby \ug_k_ggh]h k mq_lhf wlh]h iheh`_gby j_r_gby gZ
lhf hkgh\Zgbb� qlh \h \klmibl_evghc qZklb klZlvb ����� bkihevah\Zgh keh\h �fh`_l�� Km^ ihklZgh\be� qlh
�ihwlhfm hq_\b^gh� qlh ^Z`_ ijb gZebqbb h^gh]h ba h[klhyl_evkl\ [baeh`_gguo \ klZlv_ 3 6 ( 1 ) ] ,  ijb\_^_gb_
\ bkiheg_gb_ fh`_l l_f g_ f_g__ [ulv ij_^ibkZgh \ ihjy^d_ hkms_kl\e_gby km^_[guo iheghfhqbc��
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:]_glkl\h �:ev[Z� hldZaZehkv ijbagZlv j_r_gb_� khkeZ\rbkv gZ klZlvx ������Z��i i i� b ( iv �� <
khhl\_lkl\bb k i_j\uf iheh`_gb_f �:ev[Z� ml\_j`^Zeh� qlh \ j_amevlZl_ g_ijZ\bevgh]h lhedh\Zgby
kh]eZr_gby Zj[blj mljZlbe xjbk^bdpbx b qlh ihwlhfm \ _]h Zj[bljZ`ghf j_r_gbb kh^_j`blky j_r_gb_ ih
\hijhkZf� \uoh^ysbf aZ jZfdb kms_kl\Z Zj[bljZ`gh]h jZa[bjZl_evkl\Z� Km^ hldehgbe wlhl Zj]mf_gl gZ
^\mo hkgh\Zgbyo� \h�i_j\uo� ^Zgguc \hijhk m`_ jZkkfZljb\Z_lky blZevygkdbfb km^Zfb b ihwlhfm g_ ^he`_g
jZkkfZljb\Zlvky km^hf HglZjbh� \h�\lhjuo� \ ex[hf kemqZ_ bf_xsb_ky ^Zggu_ g_ ^Zxl hkgh\Zgby iheZ]Zlv�
qlh ex[u_ ^hims_ggu_ Zj[bljZ`hf hrb[db kms_kl\_ggh kdZaZebkv gZ _]h aZdexq_gbyo� Km^ lZd`_
hldehgbe oh^ZlZckl\h� hkgh\Zggh_ gZ ih^imgdl_ �� b kq_e� qlh mkeh\by ^ey _]h ijbf_g_gby g_ [ueb
kh[ex^_gu�

Km^ kq_e� qlh \ Zi_eeypbb� ih^Zgghc Z]_glkl\hf �:ev[Z� \ BlZebb� kh[ex^_gu mkeh\by ^ey ijbf_g_gby
klZlvb ������ ?^bgkl\_gguc \hijhk k\yaZg k hkms_kl\e_gb_f km^hf iheghfhqbc \ khhl\_lkl\bb kh
klZlv_c ������ Ijb hkms_kl\e_gbb k\hbo iheghfhqbc km^ ijbgye \h \gbfZgb_ k[ZeZgkbjh\Zgghklv
khh[jZ`_gbc m^h[kl\Z ^ey klhjhg� Km^ kq_e� qlh Z]_glkl\m �:ev[Z Lmjk� [m^_l ijbqbg_g k_jv_aguc ms_j[ \
kemqZ_ ijb\_^_gby \ bkiheg_gb_ Zj[bljZ`gh]h j_r_gby \ HglZjbh b ihke_^mxs_c _]h hlf_gu \ BlZebb�
Ihwlhfm km^ ihklZgh\be hleh`blv jZa[bjZl_evkl\h ih ijb\_^_gbx j_r_gby \ bkiheg_gb_ \ HglZjbh ijb
mkeh\bb h[_ki_q_gby Z]_glkl\hf �:ev[Z� ]ZjZglbc ^h ijbgylby j_r_gby h[ Zi_eeypbb \ BlZebb�

>_eh ���� LA: �� �����

DZgZ^Z� <_joh\guc km^ HglZjbh �km^vy Klbgkhg�
2 9 bxey ���� ]h^Z
N e tS y s  Te c h n o lo g y  G ro u p  A B  v.  O p e n  Te x t C o r p .
Hjb]bgZe gZ Zg]ebckdhf yaud_
Him[ebdh\Zgh gZ Zg]ebckdhf yaud_� [ 1 9 9 9 ]  O .J .  N o . 3 1 3 4 ,  1  B .L .R . (3 d )  3 0 7

�G_lKbk� y\ey_lky r\_^kdhc dhjihjZpb_c� ij_^hklZ\eyxs_c mkem]b� k\yaZggu_ k k_lvx Bgl_jg_l�
deb_glZf \ KdZg^bgZ\bb� �Hmig l_dkl� y\ey_lky jZkiheh`_gghc \ HglZjbh dhjihjZpb_c� dhlhjZy aZgbfZ_lky
jZajZ[hldhc� ebp_gabjh\Zgb_f b ijh^Z`_c ijh]jZffgh]h dhfivxl_jgh]h h[_ki_q_gby b ijh]jZff ^ey
kha^Zgby� jZaf_s_gby b bkihevah\Zgby ih^^Zxsboky ihbkdm bg^_dkh\ \ k_lb Bgl_jg_l� Z lZd`_ y\ey_lky
\eZ^_evp_f lZdbo ijh^mdlh\ b ijh]jZff� GZ kh\_sZgbb� ijh\_^_gghf \ R\_cpZjbb \ ���� ]h^m� klhjhgu
aZdexqbeb jy^ kh]eZr_gbc \ ibkvf_gghc nhjf_� \ lhf qbke_ iheh`_gby h[ Zj[bljZ`_ ^ey jZaj_r_gby
kihjh\� k\yaZgguo k ih^]hlh\dhc� lhedh\Zgb_f beb ijbf_g_gb_f kh]eZr_gbc� :j[bljZ`gh_ jZa[bjZl_evkl\h
ij_^mkfZljb\Zehkv ijh\h^blv \ Bgklblml_ Zj[bljZ`Z b ihkj_^gbq_kl\Z \ HglZjbh \ khhl\_lkl\bb k _]h
ijZ\beZfb�

Ihke_ gZjmr_gby wlbo kh]eZr_gbc �G_lKbk� \ha[m^beZ \ HglZjbh km^_[gh_ jZa[bjZl_evkl\h \
hlghr_gbb dhfiZgbb �Hmig l_dkl�� dhlhjZy \ k\hx hq_j_^v \ha[m^beZ Zj[bljZ`gh_ jZa[bjZl_evkl\h�
�G_lKbk� \u^\bgmeZ \hajZ`_gb_ \ k\yab k l_f� qlh g_dhlhju_ ba \hijhkh\� \ug_k_gguo gZ Zj[bljZ`�

\uoh^yl aZ jZfdb Zj[bljZ`gh]h kh]eZr_gby� Z �Hmig l_dkl� \uklmibeZ k oh^ZlZckl\hf h iheghf
ijbhklZgh\e_gbb km^_[gh]h jZa[bjZl_evkl\Z�

< k\hbo \hajZ`_gbyo ijhlb\ ijbhklZgh\e_gby km^_[gh]h jZa[bjZl_evkl\Z �G_lKbk� ml\_j`^ZeZ� qlh�
ihkdhevdm �Hmig l_dkl� aZy\beZ h g_^_ckl\bl_evghklb kh]eZr_gbc \ Zj[bljZ`ghf bkd_� hgZ g_ fh`_l
kkueZlvky gZ klZlvx � LA: b gZklZb\Zlv gZ Zj[bljZ`ghf jZa[bjZl_evkl\_� Km^ hldehgbe wlhl ^h\h^� Km^
khkeZeky gZ klZlvx �� LA:� aZdexqb\� qlh Zj[blj h[eZ^Z_l dhfi_l_gpb_c hij_^_eblv ^_ckl\bl_evghklv
^h]h\hjZ b qlh lZdZy dhfi_l_gpby g_ aZ\bkbl hl ^_ckl\bl_evghklb Zj[bljZ`gh]h kh]eZr_gby�
ij_^mkfhlj_ggh]h \ klZlv_ �� Ihkdhevdm gb h^gZ ba klhjhg g_ ml\_j`^ZeZ� qlh Zj[bljZ`gh_ kh]eZr_gb_
g_^_ckl\bl_evgh� i_j_^ZqZ ^_eZ \ Zj[bljZ` [ueZ ijZ\hf_jghc�

< hlghr_gbb \hijhkZ h ij_^_eZo Zj[bljZ`ghc h]h\hjdb km^ jZkkfhlj_e \hijhk h lhf� ke_^m_l eb _fm
i_j_^Zlv wlhl \hijhk \ Zj[bljZ`guc km^� dZd wlh ij_^mkfhlj_gh \ klZlv_ ����� LA:� Ijbgy\ j_r_gb_ h
p_e_khh[jZaghklb lZdbo ^_ckl\bc� km^ hlf_lbe� qlh ijbgylb_ LA: \ HglZjbh k\b^_l_evkl\m_l h gZebqbb
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\Z`ghc l_g^_gpbb� bf_xs_c k\h_c p_evx h]jZgbqblv fZkrlZ[u km^_[gh]h \f_rZl_evkl\Z \ Zj[bljZ`gh_
jZa[bjZl_evkl\h� LZdbf h[jZahf� km^ ihklZgh\be hklZ\blv \ kbe_ j_r_gb_ h ijbhklZgh\e_gbb km^_[gh]h
jZa[bjZl_evkl\Z ^h ijbgylby Zj[bljZ`guf km^hf hdhgqZl_evgh]h j_r_gby ih \hijhkm h xjbk^bdpbb \
nhjf_ eb[h ij_^\Zjbl_evgh]h� eb[h hdhgqZl_evgh]h Zj[bljZ`gh]h j_r_gby�

>_eh ���� LA: ����� ����

DZgZ^Z� Km^ HglZjbh� H[s__ hl^_e_gb_ �km^vy Ohdbg�
9 Z\]mklZ ���� ]h^Z
C a m p b e l l  e t  a l  v.  M u r p h y
Hjb]bgZe gZ Zg]ebckdhf yaud_
Him[ebdh\Zgh gZ Zg]ebckdhf yaud_� ( 1 9 9 3 ) ,  1 5  O .R . (3 d )  4 4 4 ,  1 2  C .L .R . (2 d )  1 0 ,  O .J .  n o .  1 9 0 5

Dwfi[_e b Fwjnb aZdexqbeb ibkvf_ggh_ kh]eZr_gb_� kh]eZkgh dhlhjhfm Fwjnb ^Ze kh]eZkb_ gZ
kljhbl_evkl\h ^hfZ ^ey Dwfi[_eZ \ :glb]mZ� Kh]eZr_gb_ \dexqZeh \ k_[y Zj[bljZ`gmx h]h\hjdm�
Kljhbl_evkl\h ^hfZ g_ [ueh aZ\_jr_gh� b Dwfi[_e ij_^ty\be Fwjnb bkd gZ \haf_s_gb_ m[uldh\ \ k\yab k
gZjmr_gb_f ^h]h\hjZ� Ihke_ ij_^klZ\e_gby bkdh\h]h aZy\e_gby Fwjnb ba\_klbe h k\h_f `_eZgbb i_j_^Zlv
^_eh \ Zj[bljZ` b ih^Ze oh^ZlZckl\h hlghkbl_evgh ijbgylby ihklZgh\e_gby h ijbhklZgh\e_gbb
jZa[bjZl_evkl\Z� Dwfi[_e \hajZabe ijhlb\ lZdh]h ijbhklZgh\e_gby gZ lhf hkgh\Zgbb� qlh Zj[bljZ`gZy
h]h\hjdZ y\ey_lky nZdmevlZlb\ghc� Hg lZd`_ ml\_j`^Ze� qlh ^h i_j_^Zqb ^_eZ klhjhg gZ Zj[bljZ`gh_
jZa[bjZl_evkl\h km^m ke_^h\Zeh kgZqZeZ hij_^_eblv ^_ckl\bl_evghklv ^h]h\hjZ�

J_r_gb_ h ijbhklZgh\e_gbb [ueh ijbgylh� < khhl\_lkl\bb kh klZlv_c � [ueh ijbgylh j_r_gb_ h lhf�
qlh Zj[bljZ`gZy h]h\hjdZ y\ey_lky ^_ckl\bl_evghc b h[yaZl_evghc Zj[bljZ`ghc h]h\hjdhc� ihkdhevdm \ g_c
bkihevam_lky \ujZ`_gb_ �\ughkblky « gZ Zj[bljZ`gh_ jZa[bjZl_evkl\h�� <lhjhc Zj]mf_gl lZd`_ [ue

hldehg_g gZ lhf hkgh\Zgbb� qlh ml\_j`^_gb_ h jZklhj`_gbb ^h]h\hjZ g_ \_^_l d j_ljhZdlb\ghfm

Zggmebjh\Zgbx ^h]h\hjZ beb kh^_j`Zs_]hky \ g_f Zj[bljZ`gh]h kh]eZr_gby� b lZdbf h[jZahf kh]eZkgh

klZlv_ � lj_[m_lky i_j_^ZqZ ^_eZ \ Zj[bljZ`�

>_eh ���� LA: ����� ��� ��

DZgZ^Z� Km^ HglZjbh� H[s__ hl^_e_gb_ �km^vy MZcl�

�� yg\Zjy ���� ]h^Z

K a n to  Ya k in  K o g y o  K a b u s h ik i– K a is h a  v.  C a n -E n g  M a n u fa c tu r in g  L td .
Hjb]bgZe gZ Zg]ebckdhf yaud_

Him[ebdh\Zgh gZ Zg]ebckdhf yaud_� ������� � 2�5� ��G� ��� � %�/�5� ��G� ���� �� &�3�5� ��G� ���� >����@ K�K�/�

8 9 7 8 ,  O .J .  n o .  1 9 8  ( G e n .  D iv. ) ,  a ff i r m e d  ( 1 9 9 5 ) ,  6 0  C .P.R . (3 d )  4 1 7 ,  2 2  O .R .  ( 3 d )  5 7 6 ,  O .J .  n o .  9 7 1  ( O n t .  C .A .)

DhfiZgby �DZglh�� ijhba\h^bl_ev ijhfure_gguo l_jfbq_kdbo i_q_c� hkgh\gh_ dhff_jq_kdh_

ij_^ijbylb_ dhlhjh]h gZoh^blky \ Yihgbb� b �DZg ?g]�� dhjihjZpby� hkgh\gh_ ijhfure_ggh_ ij_^ijbylb_

dhlhjhc gZoh^blky \ HglZjbh� aZdexqbeb \ ���� ]h^m ebp_gabhggh_ kh]eZr_gb_ h khljm^gbq_kl\_� \

khhl\_lkl\bb k dhlhjuf �DZg ?g]� ihemqbeZ ijZ\h gZ ba]hlh\e_gb_ hij_^_e_gguo ijh^mdlh\ \ HglZjbh ijb

l_ogbq_kdhc ihfhsb �DZglh�� < kh]eZr_gbb ij_^mkfZljb\Zehkv� qlh \k_ kihju ih^e_`Zl mj_]mebjh\Zgbx

iml_f Zj[bljZ`Z \ Lhdbh \ khhl\_lkl\bb k ijZ\beZfb Yihgkdhc ZkkhpbZpbb ih lhj]h\hfm Zj[bljZ`m�

�DZglh�� ml\_j`^Zy� qlh \ ���� ]h^m �DZg ?g]� g_ ijhba\_eZ ebp_gabhggu_ ieZl_`b� \ha[m^beZ Zj[bljZ`gh_

jZa[bjZl_evkl\h� \ dhlhjhf �DZg ?g]� g_ ijbgyeZ mqZklby� ;ueh ijbgylh Zj[bljZ`gh_ j_r_gb_ \ ihevam

�DZglh�� b ihke_^gyy \ha[m^beZ bkd h ijb\_^_gbb _]h \ bkiheg_gb_ \ hlghr_gbb �DZg ?g]� \ HglZjbh� �DZg

?g]� \hajZ`Ze ijhlb\ ijh\_^_gby wlh]h j_r_gby h[ bkiheg_gbb gZ ^\mo hkgh\Zgbyo� <h�i_j\uo� ihlhfm� qlh

bf_eh f_klh gZjmr_gb_ kms_kl\Z ebp_gabhggh]h kh]eZr_gby� \ j_amevlZl_ q_]h kihj \ur_e aZ jZfdb

xjbk^bdpbb Zj[bljZ� Z \h�\lhjuo� ihlhfm� qlh ijbagZgb_ bghkljZggh]h Zj[bljZ`gh]h j_r_gby

ijhlb\hj_qbeh [u im[ebqghfm ihjy^dm \ HglZjbh� ihkdhevdm \ lZdhf kemqZ_ bghkljZggZy dhjihjZpby� g_

bf_xsZy Zdlb\h\ \ HglZjbh� bf_eZ [u ijZ\h gZ ijb\_^_gb_ \ bkiheg_gb_ \ HglZjbh Zj[bljZ`gh]h j_r_gby�
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ijbgylh]h \ Yihgbb� \ j_amevlZl_ q_]h jZkiheh`_ggZy \ HglZjbh dhjihjZpby [ueZ [u ebr_gZ \hafh`ghklb

dhfi_gkbjh\Zlv kms_kl\_gguc ms_j[� \ua\Zgguc gZjmr_gb_f �DZglh� kms_kl\Z ^h]h\hjZ� DhfiZgby �DZg

?g]� lZd`_ ml\_j`^ZeZ� qlh �DZglh� g_ ij_^klZ\beZ km^m ^he`guf h[jZahf aZ\_j_ggmx dhibx j_r_gby� dZd

wlh ij_^mkfhlj_gh klZlv_c ����� LA:�

>h\h^u hl\_lqbdZ [ueb hldehg_gu� < ^Zgghf kemqZ_ Zj[bljZ`gh_ kh]eZr_gb_ ih^iZ^Z_l ih^

dZl_]hjbx Zj[bljZ`guo kh]eZr_gbc� j_]mebjm_fuo AZdhghf h f_`^mgZjh^ghf lhj]h\hf Zj[bljZ`_� Lhl

nZdl� qlh wlh kh]eZr_gb_ [ueh aZdexq_gh ^h \klmie_gby \ kbem aZdhgZ� g_kms_kl\_g_g \ hlghr_gbb

jZa^_eZ ���� aZdhgZ� :j]mf_gl �DZg ?g]� h lhf� qlh [ueh ^hims_gh kms_kl\_ggh_ gZjmr_gb_� ke_^h\Zeh

\u^\b]Zlv k\h_\j_f_ggh q_j_a Zj[bljZ`guc km^� ihkdhevdm hg \oh^bl \ xjbk^bdpbx Zj[bljZ �klZlvy 1 6
LA:�� Km^ ijhZgZebabjh\Ze agZq_gb_ nhjfmebjh\db �^he`guf h[jZahf aZ\_j_ggh_�� dhlhjh_ bkihevah\Zgh \

klZlv_ ������ aZdexqb\� qlh� ohly i_j\hgZqZevgu_ ^hdmf_glu� ij_^klZ\e_ggu_ aZy\bl_e_f� g_ khhl\_lkl\mxl

wlhc ghjf_� ih^Zggu_ \ihke_^kl\bb ^hdmf_glu h[_ki_qb\Zxl khhl\_lkl\b_ lj_[h\Zgbyf klZlvb ��� J_r_gb_

[ueh ijb\_^_gh \ bkiheg_gb_�

>_eh ���� LA: 8
Abf[Z[\_� <ukhdbc km^ �km^vy Kfbl�� j_r_gb_ � H H  1 4 4 – 2 0 0 0
2 4  b �� fZy ���� ]h^Z

B itu m a t  L td .  v.  M u l t ic o m  L td .
Hjb]bgZe gZ Zg]ebckdhf yaud_

G_ im[ebdh\Zehkv

Bkl_p ij_^ty\be hl\_lqbdm bkd \ <ukhdhf km^_ gZ kmffm� ijbqblZxsmxky _fm \ k\yab k ijh^Z`_c b

ihklZ\dhc lh\Zjh\ b Zj_g^hc ZiiZjZlZ ^ey h[h]Zs_gby reZfZ� Hl\_lqbd ih^Ze ki_pbZevgh_ aZy\e_gb_ h

ijbhklZgh\e_gbb km^_[gh]h jZa[bjZl_evkl\Z� ml\_j`^Zy� qlh klhjhgu jZg__ aZdexqbeb kh]eZr_gb_� kh]eZkgh

dhlhjhfm kihju ^he`gu i_j_^Z\Zlvky gZ Zj[bljZ`�

Bkl_p ml\_j`^Ze� qlh i_j_ibkdZ f_`^m klhjhgZfb k\b^_l_evkl\m_l h lhf� qlh hl\_lqbd ^Ze jZg__

kh]eZkb_ gZ jZkkfhlj_gb_ lZdbo \hijhkh\ \ km^_�

Km^ kq_e� qlh� ihkdhevdm klhjhgu aZdexqbeb kh]eZr_gb_� dhlhjh_ ke_^m_l jZkkfZljb\Zlv \ rbjhdhf

kfuke_� dZd wlh bf_eh f_klh \ ^Zgghf ^_e_� km^m g_ ke_^m_l �ijbgbfZlv f_ju ^ey km`_gby kn_ju

ijbf_g_gby Zj[bljZ`ghc h]h\hjdb�� Djhf_ lh]h� km^ kq_e� qlh� ohly klhjhgu ^_ckl\bl_evgh fh]eb

hldZaZlvky hl Zj[bljZ`gh]h kh]eZr_gby b h[jZlblvky \ km^� j_r_gb_ h ijbgylbb lZdbo f_j ^he`gh [ulv

q_ldh ih^l\_j`^_gh� < ^Zgghf ^_e_ i_j_ibkdZ g_ y\ey_lky ^hklZlhqgh ykguf ih^l\_j`^_gb_f lZdh]h

kh]eZr_gby� LZdbf h[jZahf� ki_pbZevgh_ aZy\e_gb_ [ueh ijbgylh� b km^ hlhkeZe klhjhgu \ Zj[bljZ` \

khhl\_lkl\bb kh klZlv_c � LA:�

>_eh ���� LA: 3 6 (1 ) ( a ) ( i i ) ,  3 6 ( 1 ) (a ) ( iv ) ,  3 6 ( 1 ) ( b ) ( i i )
=_jfZgby� =Zga_ckdbc \_joh\guc a_f_evguc km^ ;j_f_gZ� ( 2 )  S c h  4 /9 9
3 0 k_gly[jy ���� ]h^Z
Hjb]bgZe gZ g_f_pdhf yaud_

G_ im[ebdh\Zehkv

>Zggh_ j_r_gb_ dZkZehkv ijbagZgby b ijb\_^_gby \ bkiheg_gb_ \ =_jfZgbb bghkljZggh]h

Zj[bljZ`gh]h j_r_gby�

H[_ klhjhgu y\eyxlky ^_j`Zl_eyfb Zdpbc h^ghc lmj_pdhc dhfiZgbb� aZj_]bkljbjh\Zgghc \ KlZf[me_�

JZa^_e �� bo Zdpbhg_jgh]h kh]eZr_gby kh^_j`bl Zj[bljZ`gmx h]h\hjdm� �� fZy ���� ]h^Z aZy\bl_ev \ug_k

kihj gZ jZkkfhlj_gb_ Lhj]h\hc iZeZlu KlZf[meZ� dhlhjZy ijbgyeZ j_r_gb_ �� Z\]mklZ ���� ]h^Z� >h

gZklmie_gby wlhc ^Zlu –  2 1 bxey ���� ]h^Z – hl\_lqbd ih^Ze \ km^ i_j\hc bgklZgpbb KlZf[meZ aZy\e_gb_ h

g_ijb_fe_fhklb Zj[bljZ`Z� Wlh aZy\e_gb_ [ueh hldehg_gh �� ghy[jy ���� ]h^Z km^hf \lhjhc bgklZgpbb�
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Hl\_lqbd lZd`_ ih^Ze aZy\e_gb_ \ lmj_pdbc km^ h[ Zggmebjh\Zgbb j_r_gby gZ lhf hkgh\Zgbb� qlh

Zj[bljZ`guc ljb[mgZe ijbgye j_r_gb_ ih ^_em� g_ ^h`^Z\rbkv ihklZgh\e_gby km^Z h ^himklbfhklb

Zj[bljZ`Z� Wlh aZy\e_gb_ [ueh ijbgylh� b j_r_gb_ [ueh Zggmebjh\Zgh km^hf \lhjhc bgklZpbb � n_\jZey

1 9 9 5 ]h^Z� AZl_f aZy\bl_ev \lhjbqgh \ug_k kihjguc \hijhk h[ Zj[bljZ`_ gZ jZkkfhlj_gb_ Lhj]h\hc iZeZlu

KlZf[meZ� Km^ \ gh\hf khklZ\_ \ug_k �� fZy ���� ]h^Z j_r_gb_ \ ihevam aZy\bl_ey [_a ijh\_^_gby mklgh]h

kemrZgby� Ijhkv[Z h[ hlf_g_ wlh]h \lhjh]h j_r_gby [ueZ hldehg_gZ km^hf \lhjhc bgklZgpbb � n_\jZey

1 9 9 9 ]h^Z� Hl\_lqbd ihiulZeky \hkij_iylkl\h\Zlv ijbagZgbx b h[ty\e_gbx h[ bkiheg_gbb j_r_gby \

]_jfZgkdhf km^_� kkueZykv gZ jZaebqgu_ ijbqbgu�

< hlghr_gbb jZa^_eZ ������� =jZ`^Zgkdh]h ijhp_kkmZevgh]h dh^_dkZ =_jfZgbb� dhlhjuc wd\b\Ze_gl_g

klZlv_ ������Z��i i� LA:� km^ mdZaZe� qlh hldehg_gb_ Zj[bljZ`guf km^hf ij_^eh`_gby h aZkemrb\Zgbb

k\b^_l_evkdbo ihdZaZgbc g_ fh`_l kqblZlvky gZjmr_gb_f ijZ\Z gZ baeh`_gb_ h[klhyl_evkl\ ^_eZ h^ghc ba

klhjhg� Ohly lZdb_ f_ju fh]ml [ulv ijbjZ\g_gu d ebr_gbx ijZ\Z [ulv aZkemrZgguf \ khhl\_lkl\bb kh

klZlv_c 3 6 ( 1 ) ( b ) ( i i ) � \ ^Zgghf ^_e_ h[klhyl_evkl\Z [ueb bgufb� ihkdhevdm [ueh g_\hafh`gh mklZgh\blv�

fh]eb eb k\b^_l_evkdb_ ihdZaZgby ihkem`blv ijbqbghc ^ey ijbgylby bgh]h j_r_gby ih ^_em�

Km^ lZd`_ kq_e� qlh lmj_pdbc km^ \ug_k g_ ih^e_`Zs__ h[`Zeh\Zgbx j_r_gb_ h \hafh`ghklb i_j_^Zqb

^Zggh]h kihjZ \ Zj[bljZ`� Kh]eZkgh jZa^_em ������ =jZ`^Zgkdh]h ijhp_kkmZevgh]h dh^_dkZ =_jfZgbb km^

=_jfZgbb [ue h[yaZg ijbagZlv wlh j_r_gb_ [_a ^hihegbl_evgh]h jZkkfhlj_gby� bkdexqZy kemqZb�

ij_^mkfhlj_ggu_ \ jZa^_e_ ������� dhlhju_ \ ^Zgghf ^_e_ g_ nb]mjbjh\Zeb�

Km^ lZd`_ kq_e� qlh nZdl hldZaZ Zj[bljZ`gh]h km^Z hl gZagZq_gby mklgh]h kemrZgby kZf ih k_[_ g_

y\ey_lky gZjmr_gb_f klZlvb ������Z��i v ) LA:�

Km^ ihklZgh\be� qlh h gZjmr_gbb im[ebqgh]h ihjy^dZ =_jfZgbb fh`gh ]h\hjblv ebrv \ lhf kemqZ_�

_keb bghkljZggh_ j_r_gb_ y\ey_lky j_amevlZlhf ijhp_^mju� bghc� q_f hkgh\hiheZ]Zxsb_ ijbgpbiu

ijhp_kkmZevgh]h ijZ\Z =_jfZgbb� lZdbf h[jZahf� qlh \ jZfdZo ijZ\h\hc kbkl_fu =_jfZgbb lZdh_ j_r_gb_

g_ fh`_l jZkkfZljb\Zlvky dZd j_amevlZl kijZ\_^eb\h]h b dhgklblmpbhggh]h ijhp_kkZ� ihkdhevdm

kh^_j`Zsb_ky \ g_f kms_kl\_ggu_ aZ[em`^_gby aZljZ]b\Zxl kZfb hkgh\u im[ebqgh]h ihjy^dZ b

wdhghfbq_kdhc ^_yl_evghklb�

Km^ mdZaZe� qlh� ohly aehmihlj_[e_gb_ ijZ\hf bkdh\hc ^Z\ghklb \ p_ehf y\ey_lky k_jv_aguf

g_^hklZldhf j_r_gby b fh`_l ijb\h^blv d gZjmr_gbx hkgh\guo ghjf im[ebqgh]h ihjy^dZ =_jfZgbb� \

^Zgghf ^_e_ h[klhyl_evkl\Z [ueb bgu_� Km^ lZd`_ ih^q_jdgme� qlh� ohly h[uqgh g_\hafh`gh jZkkfZljb\Zlv

Zj[bljZ`gh_ j_r_gb_ ih kms_kl\m� lZdZy \hafh`ghklv \hagbdZ_l� _keb j_qv b^_l h[ hkgh\Zo im[ebqgh]h

ihjy^dZ�

>_eh ���� LA: ������Z�( v )
=_jfZgby� <_joh\guc a_f_evguc km^ JhklhdZ,  1  S c h  3 /9 9
�� hdly[jy ���� ]h^Z

Ih^ebggbd gZ g_f_pdhf yaud_

G_ him[ebdh\Zgh

>Zggh_ j_r_gb_ dZkZ_lky ijbagZgby b ijb\_^_gby \ bkiheg_gb_ Zj[bljZ`guo j_r_gbc�

Zggmebjh\Zgguo \ bo kljZg_ ijhbkoh`^_gby� Bkl_p� jhkkbckdZy dhfiZgby� aZdexqbe k hl\_lqbdhf ^h]h\hj

gZ j_fhgl km^gZ� < ^h]h\hj_ kh^_j`ZeZkv Zj[bljZ`gZy h]h\hjdZ� ij_^mkfZljb\ZxsZy ijh\_^_gb_

Zj[bljZ`gh]h jZa[bjZl_evkl\Z \ �Fhkdh\kdhc ]hjh^kdhc Zj[bljZ`ghc dhfbkkbb�� Dh]^Z hl hl\_lqbdZ g_

ihklmibeh hieZlu� bkl_p ih^Ze oh^ZlZckl\h h[ Zj[bljZ`_ \ Fhkdh\kdmx Zj[bljZ`gmx dhfbkkbx ih

\hijhkZf km^hoh^kl\Z� Dhfbkkby aZy\beZ� qlh hgZ h[eZ^Z_l dhfi_l_gpb_c gZ lhf hkgh\Zgbb� qlh� ohly

dhgdj_lgh hgZ g_ mdZaZgZ \ Zj[bljZ`ghf kh]eZr_gbb� \ Fhkd\_ g_l gbdZdhc Zj[bljZ`ghc dhfbkkbb ih

\hijhkZf fhjkdh]h ijZ\Z� Dhfbkkby ijbgyeZ j_r_gb_ \ ihevam bklpZ� dhlhjh_ [ueh iha^g__ hlf_g_gh

dhfi_l_glguf km^hf Fhkd\u gZ lhf hkgh\Zgbb� qlh \ Zj[bljZ`ghf kh]eZr_gbb g_ kh^_j`Zehkv ^hklZlhqgh
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dhgdj_lguo mdZaZgbc gZ Zj[bljZ`gh_ mqj_`^_gb_� Wlh j_r_gb_ [ueh ih^l\_j`^_gh <_joh\guf km^hf

Jhkkbb ih ]jZ`^Zgkdbf ^_eZf� L_f g_ f_g__ aZf_klbl_ev Ij_^k_^Zl_ey <_joh\gh]h km^Z Jhkkbckdhc

N_^_jZpbb hijhl_klh\Ze wlh j_r_gb_� ihlj_[h\Z\ i_j_kfhljZ ^_eZ�

>h jZkkfhlj_gby wlh]h ij_^eh`_gby bkl_p ih^Ze oh^ZlZckl\h \ hlghr_gbb h[ty\e_gby h ijbagZgbb b

ijb\_^_gbb \ bkiheg_gb_ j_r_gby \ =_jfZgbb \ <_joh\guc hdjm`ghc km^ JhklhdZ�

=_jfZgkdbc km^ hldZaZeky h[ty\blv h ijbagZgbb b ijb\_^_gbb \ bkiheg_gb_ j_r_gby \ khhl\_lkl\bb k

jZa^_ehf ������� =jZ`^Zgkdh]h ijhp_kkmZevgh]h dh^_dkZ =_jfZgbb �wd\b\Ze_gl klZlvb ������Z��v ) LA:� \

k\yab kh klZlv_c V ����_� Gvx�chjdkdhc dhg\_gpbb h ijbagZgbb b ijb\_^_gbb \ bkiheg_gb_ bghkljZgguo

Zj[bljZ`guo j_r_gbc� Kh]eZkgh klZlv_ V ( 1 ) ( e ) Gvx�chjdkdhc dhg\_gpbb \ ijbagZgbb b ijb\_^_gbb \

bkiheg_gb_ Zj[bljZ`gh]h j_r_gby fh`_l [ulv hldZaZgh� _keb j_r_gb_ [ueh Zggmebjh\Zgh dhfi_l_glguf

hj]Zghf kljZgu� \ dhlhjhc hgh [ueh ijbgylh�

< khhl\_lkl\bb k ijZ\hf =_jfZgbb Zj[bljZ`gh_ j_r_gb_ fh`_l [ulv h[ty\e_gh ih^e_`Zsbf

ijb\_^_gbx \ bkiheg_gb_� _keb hgh ijbh[j_eh h[yaZl_evgmx kbem \ khhl\_lkl\bb k ijZ\hf klhjhgu� \

dhlhjhc hgh [ueh \ug_k_gh� J_qv h[ wlhf fh`_l b^lb� _keb g_ kms_kl\m_l gbdZdbo \gmlj_ggbo ijZ\

ijZ\h\hc aZsblu hl lZdh]h j_r_gby�

?keb `_ Zj[bljZ`gh_ j_r_gb_ Zggmebjh\Zgh� hgh [he__ g_ bf__l h[yaZl_evghc kbeu� ^Z`_ _keb lZdh_

Zggmebjh\Zgb_ ij_^klZ\ey_l kh[hc j_r_gb_� ih^e_`Zs__ ijb\_^_gbx \ bkiheg_gb_ ebrv gZ \j_f_gghc

hkgh\_� < lZdhf kemqZ_ j_r_gb_ g_ fh`_l [ulv ijbagZgh \ khhl\_lkl\bb k ijZ\hf =_jfZgbb� LZdbf h[jZahf�

g_ kms_kl\_ggh� qlh aZf_klbl_ev Ij_^k_^Zl_ey <_joh\gh]h km^Z Jhkkbckdhc N_^_jZpbb hijhl_klh\Ze hlf_gm

j_r_gby� ihkdhevdm h^gh]h ebrv ij_^eh`_gby h i_j_kfhlj_ g_^hklZlhqgh ^ey \hkklZgh\e_gby h[yaZl_evghc

kbeu j_r_gby�

>_eh ���� LA: �����

=_jfZgby� ;_jebgkdbc Zi_eeypbhgguc km^,  2 8  S c h  1 7 /9 9
�� hdly[jy ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

Him[ebdh\Zgh gZ g_f_pdhf yaud_� [ 2 0 0 2 /2 ]  R e c h t  u n d  P r a x is  d e r  S c h ie d s g e r ic h t s b a rk e i t  1 3

>Zggh_ j_r_gb_ \hagbdeh \ j_amevlZl_ bkdZ h[ hlf_g_ Zj[bljZ`gh]h j_r_gby ih ijbqbg_ hlkmlkl\by

dhfi_l_gpbb b dZkZehkv lhedh\Zgby Zj[bljZ`ghc h]h\hjdb� \ dhlhjhc kh^_j`blky kkuedZ gZ

g_kms_kl\mxs__ Zj[bljZ`gh_ mqj_`^_gb_�

Klhjhgu aZdexqbeb ^h]h\hj� ij_^mkfZljb\Zxsbc ijh\_^_gb_ Zj[bljZ`Z kh]eZkgh ghjfZf

�P_gljZevghc lhj]h\hc iZeZlu =_jfZgbb�� Ba�aZ hlkmlkl\by lZdhc hj]ZgbaZpbb beb lZdbo ghjf bkl_p

\ha[m^be Zj[bljZ`gh_ jZa[bjZl_evkl\h kh]eZkgh ghjfZf =_jfZgkdh]h bgklblmlZ ih \hijhkZf ih^km^ghklb

Zj[bljZ`guo km^h\� Ih aZy\e_gbx hl\_lqbdZ h lhf� qlh Zj[bljZ`guc km^ g_ h[eZ^Z_l xjbk^bdpb_c� km^

\ug_k qZklbqgh_ j_r_gb_ hlghkbl_evgh xjbk^bdpbb kh]eZkgh jZa^_em ������� =jZ`^Zgkdh]h

ijhp_kkmZevgh]h dh^_dkZ =_jfZgbb �jZajZ[hlZggh]h gZ hkgh\_ klZlvb ����� LA:�� Hl\_lqbd hkihjbe lZdh_

j_r_gb_ h ih^l\_j`^_gbb xjbk^bdpbb kh]eZkgh jZa^_em ���������� =jZ`^Zgkdh]h ijhp_kkmZevgh]h dh^_dkZ

=_jfZgbb \ ;_jebgkdhf Zi_eeypbhgghf km^_�

Km^ kq_e� qlh klhjhgu aZdexqbeb ^_ckl\bl_evgh_ Zj[bljZ`gh_ kh]eZr_gb_� g_kfhljy gZ kkuedm gZ

g_kms_kl\mxs__ Zj[bljZ`gh_ j_r_gb_� ihkdhevdm iml_f lhedh\Zgby fh`gh hij_^_eblv dhgdj_lgh_

Zj[bljZ`gh_ mqj_`^_gb_� Km^ mdZaZe� qlh Zj[bljZ`gu_ h]h\hjdb ^he`gu khklZ\eylvky \ khhl\_lkl\bb k

h[sbfb ijbgpbiZfb lhedh\Zgby� ijbf_gbfufb kh]eZkgh ^h]h\hjghfm ijZ\m� Ijb g_h[oh^bfhklb ke_^m_l

ijbf_gylv rbjhdh_ lhedh\Zgb_ ^ey mq_lZ gZf_j_gbc klhjhg� < jZfdZo ^Zggh]h ^_eZ klhjhgu ^h]h\hjbebkv�

qlh bo ^h]h\hj [m^_l j_]mebjh\Zlvky ]_jfZgkdbf ijZ\hf b qlh ex[hc kihj ^he`_g [ulv mj_]mebjh\Zg

Zj[bljZ`guf mqj_`^_gb_f� jZkiheh`_gguf \ =_jfZgbb� Djhf_ lh]h� kkuedZ gZ �P_gljZevgmx lhj]h\mx

iZeZlm =_jfZgbb� hagZqZ_l� qlh klhjhgu klj_fbebkv \ug_klb k\h_ ^_eh gZ jZkkfhlj_gb_ Zj[bljZ`gh]h
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mqj_`^_gby� miheghfhq_ggh]h beb j_dhf_g^h\Zggh]h lZdbf mqj_`^_gb_f� dhlhjh_ klhjhgu

hoZjZdl_jbah\Zeb dZd P_gljZevgZy lhj]h\Zy iZeZlZ =_jfZgbb� < k\_l_ wlbo h[klhyl_evkl\ ebrv h^gh

Zj[bljZ`gh_ mqj_`^_gb_ fh]eh ih^jZamf_\Zlvky klhjhgZfb� Z bf_ggh =_jfZgkdbc bgklblml ih \hijhkZf

ih^km^ghklb Zj[bljZ`guo km^h\� LZdbf h[jZahf� aZy\e_gb_ hl\_lqbdZ [ueh hldehg_gh�

>_eh ���� LA: ��� ��� �����

=_jfZgby� <_joh\guc a_f_evguc km^ >xkk_ev^hjnZ,  6 8  S c h  2 /9 9
�� fZjlZ ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

G_ im[ebdh\Zehkv

Dhff_glZjbb gZ g_f_pdhf yaud_� K r ö l l ,  [2 0 0 0 ]  E n ts c h e id u n g e n  z u m  W ir t s c h a f t s r e c h t  7 9 5

>Zggh_ j_r_gb_� \ug_k_ggh_ \ jZfdZo bkdZ h[ hlf_g_ Zj[bljZ`gh]h j_r_gby� dZkZehkv \hijhkZ h

kljZg_ \ug_k_gby Zj[bljZ`gh]h j_r_gby� dhlhjh_ bf__l agZq_gb_ ^ey hij_^_e_gby xjbk^bdpbb km^Z�

< jZfdZo kihjZ hlghkbl_evgh klhbfhklb ^heb \ lh\Zjbs_kl\_� ijh^Zgghc h^ghc klhjhghc ^jm]hc

klhjhg_� klhjhgu \ dhg_qghf blh]_ mkeh\bebkv� qlh bf_xs__ h[yaZl_evgmx kbem j_r_gb_ h[ hij_^_e_gbb

klhbfhklb [m^_l ijbgylh wdki_jlhf� ^_ckl\mxsbf \ dZq_kl\_ _^bgkl\_ggh]h Zj[bljZ� Klhjhgu h[f_gyebkv

f_`^m kh[hc g_kdhevdbfb ijh_dlZfb Zj[bljZ`gh]h kh]eZr_gby� h^gZdh gbdZdh]h hnbpbZevgh]h kh]eZr_gby

ih^ibkZgh g_ [ueh� Ihke_ lh]h dZd \ >xkk_ev^hjn_ [ueZ ij_^ijbgylZ [_amki_rgZy ihiuldZ mj_]mebjh\Zlv

kihj� Zj[blj ijh\_e Zm^blhjkdmx ijh\_jdm lh\Zjbs_kl\ \ dhff_jq_kdbo ij_^ijbylbyo \ Pxjbo_�

R\_cpZjby� >Zevg_crb_ i_j_]h\hju ijh^he`Zebkv [he__ ^\mo e_l� < dhg_qghf kq_l_ ih ij_^eh`_gbx bklpZ

Zj[blj \ug_k Zj[bljZ`gh_ j_r_gb_ ih f_klm `bl_evkl\Z \ >xkk_ev^hjn_ k mdZaZgb_f k\h_]h Z^j_kZ�

Hl\_lqbd ih^Ze aZy\e_gb_ k ijhkv[hc hlf_gblv j_r_gb_ \ <_joh\guc a_f_evguc km^ >xkk_ev^hjnZ�

< k\h_f j_r_gbb km^ aZy\be h[ hlkmlkl\bb xjbk^bdpbb \ughkblv ihklZgh\e_gb_ h ^_ckl\bl_evghklb

Zj[bljZ`gh]h j_r_gby� Ohly wlh j_r_gb_ [ueh hkgh\Zgh ]eZ\guf h[jZahf gZ ij_`g_f aZdhgh^Zl_evkl\_

=_jfZgbb� km^ lZd`_ jZkkfhlj_e ^Zgguc \hijhk \ khhl\_lkl\bb k gh\uf aZdhgh^Zl_evkl\hf� hkgh\Zgguf gZ

LA:� < khhl\_lkl\bb k jZa^_ehf 1 0 2 5 (�� =jZ`^Zgkdh]h ijhp_kkmZevgh]h dh^_dkZ =_jfZgbb iheh`_gby h[

Zj[bljZ`_ ijbf_gyxlky ebrv \ lhf kemqZ_� _keb f_klhf ijh\_^_gby Zj[bljZ`Z y\ey_lky =_jfZgby� WlZ

ghjfZ ijbf_gy_lky lZd`_ d jZa[bjZl_evkl\m \ k\yab k hlf_ghc Zj[bljZ`gh]h j_r_gby kh]eZkgh jZa^_em 1 0 5 9
�hkgh\Zgghfm gZ klZlv_ �� LA:�� Km^ ihklZgh\be� qlh f_klh Zj[bljZ`Z g_ [ueh kh]eZkh\Zgh klhjhgZfb b g_

[ueh hij_^_e_gh Zj[bljhf \ khhl\_lkl\bb k jZa^_ehf ���� �klZlvy �� LA:�� dZd wlh lj_[m_lky kh]eZkgh

jZa^_em ������� �klZlvy ����� LA:�� < j_r_gbb ebrv mdZau\Zeky Z^j_k Zj[bljZ� K mq_lhf wlbo h[klhyl_evkl\

km^ hij_^_ebe� qlh f_klhf Zj[bljZ`Z ^he`gh [ulv nZdlbq_kdh_ f_klh ijh\_^_gby Zj[bljZ`Z� Ebrv \ lhf

kemqZ_� _keb g_\hafh`gh hij_^_eblv gbdZdh_ dhgdj_lgh_ f_klh� f_klhf Zj[bljZ`Z fh`_l kqblZlvky f_klh

ihke_^g_]h mklgh]h kemrZgby�

< ^Zgghf ^_e_ \k_ khhl\_lkl\mxsb_ ^_ckl\by – Zm^blhjkdZy ijh\_jdZ b ihke_^mxsb_ i_j_]h\hju k

h[_bfb klhjhgZfb – bf_eb f_klh \ Pxjbo_� LZdbf h[jZahf b \g_ aZ\bkbfhklb hl f_klZ� \ dhlhjhf [ueh

\ug_k_gh Zj[bljZ`gh_ j_r_gb_� nZdlbq_kdh_ f_klh Zj[bljZ`Z gZoh^behkv aZ ij_^_eZfb =_jfZgbb�

>_eh ���� LA: ������Z��iv ) ;  3 4 ( 2 ) ( b ) ( i i )
=_jfZgby� <_joh\guc a_f_evguc km^ ;Z\Zjbb,  4  Z  S c h  2 3 /9 9
�� ^_dZ[jy ���� ]h^Z

Hjb]bgZe gZ g_f_pdhf yaud_

G_ im[ebdh\Zehkv

>Zggh_ j_r_gb_ dZkZehkv ijbf_g_gby Zggmebjh\Zggh]h Zj[bljZ`gh]h j_r_gby�

H[_ klhjhgu y\eyxlky ba]hlh\bl_eyfb b jZkijhkljZgbl_eyfb aZfdh\� mklZgZ\eb\Z_fuo gZ ^\_jyo

Z\lhfh[be_c� >_\ylh]h fZjlZ ���� ]h^Z klhjhgu aZdexqbeb ebp_gabhggh_ kh]eZr_gb_ h[ ba]hlh\e_gbb b
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jZkijhkljZg_gbb lZdbo aZfdh\� Hl\_lqbd y\ey_lky ijhba\h^bl_e_f aZfdZ :� gZ dhlhjuc hg bf__l iZl_gl�

\u^Zgguc \ khhl\_lkl\bb k blZevygkdbf ijZ\hf� Bkl_p y\ey_lky ijhba\h^bl_e_f aZfdZ <� F_`^m klhjhgZfb

\hagbd kihj ih \hijhkm h lhf� ho\Zlu\Z_lky eb aZfhd < iZl_glhf hl\_lqbdZ gZ aZfhd : b ^he`gu eb [ulv

\uieZq_gu dZdb_�eb[h ebp_gabhggu_ hlqbke_gby� >\Z^pZlv k_^vfh]h bxgy ���� ]h^Z klhjhgu ^hklb]eb

^h]h\hj_gghklb h \ug_k_gbb kihjZ gZ Zj[bljZ` \ FLI� :j[bljZ`guc km^ \ug_k j_r_gb_ \ ihevam

h[eZ^Zl_ey iZl_glZ �l�_� hl\_lqbdZ��

Bkl_p ih^Ze Zi_eeypbx \ <_joh\guc a_f_evguc km^ h[ hlf_g_ lZdh]h j_r_gby� Bkl_p ml\_j`^Ze� qlh

Zj[bljZ`guc km^ g_ h[eZ^Ze lj_[m_fufb agZgbyfb \ h[eZklb iZl_glgh]h ijZ\Z BlZebb b ihwlhfm ^he`_g

[ue aZijhkblv aZdexq_gb_ g_cljZevgh]h wdki_jlZ� G_kfhljy gZ lh� qlh bkl_p ij_^eh`be h[_ki_qblv lZdh_

aZdexq_gb_� km^ g_ \ug_k ihklZgh\e_gby h lZdhf aZdexq_gbb b g_ ijb\_e gbdZdbo h[hkgh\Zgbc k\h_]h

j_r_gby� Ih fg_gbx bklpZ� lZdb_ ^_ckl\by y\bebkv gZjmr_gb_f ijZ\Z bklpZ [ulv aZkemrZgguf b

ihkem`beb hkgh\Zgb_f ^ey hlf_gu Zj[bljZ`gh]h j_r_gby \ khhl\_lkl\bb k jZa^_ehf ������� � 1 (d )
Zj[bljZ`ghc ijhp_^mju� Z lZd`_ jZa^_ehf ������� � 2 (b )  (im[ebqguc ihjy^hd� =jZ`^Zgkdh±

ijhp_kkmZevgh]h dh^_dkZ =_jfZgbb �klZlvy ������Z�( iv ) LA: b klZlvy 3 4 ( 2 ) (b ) ( i i ) LA:��

< khhl\_lkl\bb k ]_jfZgkdbf ijZ\hf km^u g_ijZ\hfhqgu jZkkfZljb\Zlv Zj[bljZ`gu_ j_r_gby ih

kms_kl\m� LZdbf h[jZahf km^ g_ fh] jZkkfZljb\Zlv \hijhk h lhf� [ueh eb ^he`guf h[jZahf ijbf_g_gh

iZl_glgh_ ijZ\h BlZebb Zj[bljZ`guf km^hf� Hg fh] ebrv jZkkfZljb\Zlv \hijhk h lhf� [ueb eb ^hims_gu

dZdb_�eb[h hrb[db \ ijhp_kk_ mklZgh\e_gby ijbgpbih\ blZevygkdh]h ijZ\Z� < lh `_ \j_fy ba nZdlh\

ke_^h\Zeh� qlh ljb[mgZe mklZgh\be lZdb_ ijbgpbiu \ khhl\_lkl\bb k ij_^klZ\e_gguf bklphf aZdexq_gb_f

wdki_jlZ� ih^]hlh\e_gguf jZg__� LZdbf h[jZahf� ^Z`_ \ fZeh\_jhylghf kemqZ_ hrb[db lZdZy hrb[dZ g_

fh]eZ ijb\_klb d \ug_k_gbx bgh]h Zj[bljZ`gh]h j_r_gby b ihwlhfm g_ fh]eZ kem`blv hkgh\Zgb_f ^ey

Zggmebjh\Zgby Zj[bljZ`gh]h j_r_gby�

<h�\lhjuo� ba kZfh]h Zj[bljZ`gh]h j_r_gby y\kl\h\Zeh� qlh Zj[bljZ`guc km^ mq_e hij_^_e_gguc

l_ogbq_kdbc Zki_dl� aZljhgmluc bklphf� gh ijbr_e d \u\h^m h _]h g_kms_kl\_gghklb kh]eZkgh ijZ\m

BlZebb� Djhf_ lh]h� km^ ih^q_jdgme� qlh hg g_ fh`_l jZkkfZljb\Zlv \hijhk h ijbf_g_gbb ijZ\Z BlZebb�

Kh]eZkgh aZdexq_gbx km^Z� lhl nZdl� qlh Zj[bljZ`guc km^ g_ ijb\_e h[hkgh\Zgbc k\h_]h j_r_gby g_

h[jZsZlvky d g_aZ\bkbfhfm wdki_jlm aZ aZdexq_gb_f� g_ y\beky gZjmr_gb_f ijZ\Z bklpZ [ulv

aZkemrZgguf� Ijb hlkmlkl\bb dZdbo�eb[h ^hdZaZl_evkl\ h[jZlgh]h ke_^m_l bkoh^blv ba lh]h� qlh

Zj[bljZ`guc km^ \uihegbe k\h_ h[yaZl_evkl\h \ukemrZlv \k_ aZy\e_gby klhjhg� J_qv h gZjmr_gbb ijZ\Z

[ulv aZkemrZgguf fh`_l b^lb lhevdh ijb hkh[uo h[klhyl_evkl\Zo�

<lhjhc Zj]mf_gl bklpZ� dZkZ\rbcky jZa^_eZ ������� � 2 (b ) � lZd`_ [ue hldehg_g� G_kfhljy gZ lh� qlh
gZjmr_gb_ ijZ\Z bklpZ [ulv aZkemrZgguf� dZd ijZ\beh� ij_^klZ\ey_l kh[hc gZjmr_gb_ im[ebqgh]h ihjy^dZ

=_jfZgbb� \ ^Zgguo h[klhyl_evkl\Zo g_ b^_l j_qv h gZebqbb ^hdZaZl_evkl\ lZdh]h gZjmr_gby�

I I I .  >hihegbl_evgZy bgnhjfZpby

BkijZ\e_gby

>hdmf_gl A /C N .9 /S E R .C /A B S T R A C T S /3 2  (l_dkl lhevdh gZ Zg]ebckdhf yaud_�

>_eh ���

AZ]heh\hd b q_l\_jluc imgdl� kkuedm gZ klZlvx ���������� DFDIL ke_^m_l qblZlv " 8 1 (1 ) " .

Q_l\_jluc imgdl� kkuedm gZ klZlvx " 8 1 ( 3 ) "  DFDIL ke_^m_l qblZlv " 8 3 ( 3 )" .

*  *  *


