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1 . GZ k\h_c ljb^pZlv \lhjhc k_kkbb �<_gZ� ��±�� fZjlZ ���� ]h^Z� JZ[hqZy

]jmiiZ ijh\_eZ h[f_g fg_gbyfb b bgnhjfZpb_c ih jy^m k\yaZgguo k

Zj[bljZ`_f l_f� dhlhju_ [ueb hij_^_e_gu \ dZq_kl\_ \hafh`gh]h ij_^f_lZ

[m^ms_c jZ[hlu� G_dhlhju_ ba wlbo l_f [ueb \ukdZaZgu \ oh^_ h[km`^_gbc \

jZfdZo JZ[hq_c ]jmiiu� ^jm]b_ m`_ [ueb jZkkfhlj_gu Dhfbkkb_c gZ __

ljb^pZlv \lhjhc k_kkbb �ijb\_^_gu \ ^hdmf_gl_ :�C N .9 /4 6 8 � imgdlu 1 0 7 – 1���� Z
hklZevgu_ l_fu [ueb ij_^eh`_gu ki_pbZebklZfb ih Zj[bljZ`m �ijb\_^_gu \

^hdmf_gl_ $�&1������� imgdl 1 0 9 �� JZ[hqZy ]jmiiZ \ukdZaZeZkv aZ ijh\_^_gb_

K_dj_lZjbZlhf ih^]hlh\bl_evghc jZ[hlu ih jy^m lZdbo l_f� b p_ev gZklhys_c

aZibkdb aZdexqZ_lky \ lhf� qlh[u ij_^klZ\blv JZ[hq_c ]jmii_ ^hdeZ^ h oh^_

lZdhc ih^]hlh\bl_evghc jZ[hlu�
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2 . GZ k\h_c ljb^pZlv \lhjhc k_kkbb �<_gZ� ��±�� fZjlZ ���� ]h^Z� JZ[hqZy

]jmiiZ \ dhgl_dkl_ h[km`^_gby h[_ki_qbl_evguo f_j� dhlhju_ fh]ml [ulv

ij_^ibkZgu lj_l_ckdbf km^hf� jZkkfhlj_eZ ij_^eh`_gb_ h ih^]hlh\d_

_^bghh[jZaguo iheh`_gbc ^ey kblmZpbc� dh]^Z h^gZ ba klhjhg Zj[bljZ`gh]h

kh]eZr_gby h[jZsZ_lky \ km^ k oh^ZlZckl\hf h gZagZq_gbb h[_ki_qbl_evguo f_j

�^hdmf_gl A / C N .9 /4 6 8 � imgdlu ��±���� ;ueh mdZaZgh� qlh klhjhgZf hkh[_ggh

\Z`gh bf_lv j_Zevguc ^hklmi d lZdhc km^_[ghc ihfhsb ^h kha^Zgby lj_l_ckdh]h

km^Z� h^gZdh ^Z`_ ihke_ kha^Zgby lj_l_ckdh]h km^Z m klhjhg fh]ml [ulv \iheg_

h[hkgh\Zggu_ hkgh\Zgby h[jZsZlvky \ km^ aZ lZdhc ihfhsvx� Djhf_ lh]h� [ueh

mdZaZgh� qlh lZdb_ oh^ZlZckl\Z fh]ml ih^Z\Zlvky \ km^u ]hkm^Zjkl\Z� \ dhlhjhf

ijh\h^blky Zj[bljZ`gh_ jZa[bjZl_evkl\h� beb `_ \ km^u ^jm]h]h ]hkm^Zjkl\Z�

3 . ;ueh hlf_q_gh� qlh \ g_dhlhjuo ]hkm^Zjkl\Zo g_ kms_kl\m_l iheh`_gbc�

dZkZxsboky iheghfhqbc km^h\ \ughkblv ihklZgh\e_gby h[ h[_ki_qbl_evguo

f_jZo \ ihevam klhjhg Zj[bljZ`guo kh]eZr_gbc� \ j_amevlZl_ wlh]h \ h^gbo

]hkm^Zjkl\Zo km^u g_ ]hlh\u ijbgbfZlv ihklZgh\e_gby h lZdbo h[_ki_qbl_evguo

f_jZo� \ lh \j_fy dZd \ ^jm]bo ]hkm^Zjkl\Zo g_ kms_kl\m_l hij_^_e_gghklb \

hlghr_gbb lh]h� fh`gh eb ± b ijb dZdbo h[klhyl_evkl\Zo ± ihemqblv lZdmx

km^_[gmx ihfhsv� ;ueh mdZaZgh� qlh� _keb JZ[hqZy ]jmiiZ j_rbl ih^]hlh\blv

_^bghh[jZagu_ iheh`_gby ih wlhc l_f_� \_kvfZ ihe_agufb ijb jZkkfhlj_gbb

kh^_j`Zgby ij_^eZ]Z_fuo _^bghh[jZaguo iheh`_gbc fh]ml hdZaZlvky

Ijbgpbiu :GI h \j_f_gguo b h[_ki_qbl_evguo f_jZo ijb f_`^mgZjh^guo

km^_[guo ly`[Zo �kf� imgdl � gb`_�� Z lZd`_ ih^]hlh\bl_evgZy jZ[hlZ� \

j_amevlZl_ dhlhjhc [ueb ih^]hlh\e_gu wlb ijbgpbiu�

4 . JZ[hqZy ]jmiiZ ijbgyeZ d k\_^_gbx wlh ij_^eh`_gb_ b ihklZgh\beZ

jZkkfhlj_lv _]h gZ h^ghc ba k\hbo [m^msbo k_kkbc�

5 . < gZklhys_c aZibkd_ \ ij_^\Zjbl_evghf ihjy^d_ jZkkfZljb\Zxlky

g_dhlhju_ ba \hijhkh\� k\yaZgguo k h[_ki_qbl_evgufb f_jZfb�

ij_^ibku\Z_fufb km^Zfb ^ey kh^_ckl\by Zj[bljZ`ghfm jZa[bjZl_evkl\m�

JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l jZkkfhlj_lv baeh`_gguc \ gZklhys_c

aZibkd_ oh^ ^bkdmkkbb� k l_f qlh[u� \h±i_j\uo� ijbgylv j_r_gb_ h
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`_eZl_evghklb beb p_e_khh[jZaghklb ih^]hlh\db _^bghh[jZaguo ijZ\be beb

iheh`_gbc ih wlbf \hijhkZf b� \h-\lhjuo� \ kemqZ_ `_eZl_evghklb ^Zevg_cr_c
jZ[hlu� ^Zlv K_dj_lZjbZlm \hafh`ghklv ih^]hlh\blv ijh_dl l_dklZ ^ey

jZkkfhlj_gby gZ h^ghc ba [m^msbo k_kkbc�

	� ��#�������!����

6 . H[_ki_qbl_evgu_ f_ju \ jZfdZo ex[hc ijZ\h\hc kbkl_fu b]jZxl \Z`gmx

jhev \ h[e_]q_gbb ijhp_^mju jZaj_r_gby kihjh\� < rbjhdhf kfuke_ lZdb_

f_ju ij_ke_^mxl ^\_ p_eb� j_a_j\bjh\Zgb_ ihabpbc klhjhg ^h jZaj_r_gby bo

kihjZ b h[_ki_q_gb_ bkiheg_gby hdhgqZl_evgh]h j_r_gby�

7 . < jZfdZo jZaebqguo ijZ\h\uo kbkl_f h[_ki_qbl_evgu_ f_ju ljZdlmxlky

ih±jZaghfm b k bkihevah\Zgb_f jZaebqguo deZkkbnbdZpbc� Djhf_ lh]h� \ jZaguo

kljZgZo kn_jZ ijbf_g_gby b jZaghh[jZab_ h[_ki_qbl_evguo f_j fh]ml [ulv

jZaebqgufb� < j_amevlZl_ wlh]h fh]ml \hagbdZlv kihjgu_ kblmZpbb� kh^_j`Zsb_

f_`^mgZjh^guc we_f_gl� dh]^Z ebpm� oh^ZlZckl\mxs_fm h gZagZq_gbb

h[_ki_qbl_evguo f_j� ijboh^blky h[jZsZlvky \ km^u aZjm[_`gh]h ]hkm^Zjkl\Z�

]^_ kms_kl\m_l \hafh`ghklv ijbgylby h[_ki_qbl_evguo f_j� Z mkeh\by� dhlhju_

^he`gu [ulv kh[ex^_gu ^ey ij_^ibku\Zgby lZdbo f_j� g_ ba\_klgu� < lh `_

\j_fy \k_ qZs_ ih^Zxlky oh^ZlZckl\Z h gZagZq_gbb wnn_dlb\guo

h[_ki_qbl_evguo f_j gZ f_`^mgZjh^ghf mjh\g_� \h±i_j\uo� \\b^m e_]dhklb b

hi_jZlb\ghklb i_j_^Zqb Zdlb\h\ \ kh\j_f_gguo mkeh\byo� k l_f qlh[u ba[_`Zlv

g_h[oh^bfhklb bkiheg_gby km^_[gh]h beb Zj[bljZ`gh]h j_r_gby� b� \h±\lhjuo�

\\b^m lh]h� qlh ^h]h\Zjb\Zxsb_ky klhjhgu k [hevr_c kl_i_gvx m\_j_gghklb

jZkkqblu\Zxl gZ kihkh[ghklv h[_ki_qblv k\hb ijZ\Z� Ijb wlhf \hagbdZ_l

hiZkghklv lh]h� qlh g_^h[jhkh\_klgZy klhjhgZ fh`_l� gZijbf_j� ijh^Zlv lh\Zj

beb� qlh _s_ [he__ hq_\b^gh� \u\_klb kj_^kl\Z aZ ij_^_eu xjbk^bdpbb ^h

\ug_k_gby j_r_gby� ihkdhevdm kh\j_f_ggu_ f_lh^u f_`^mgZjh^guo

[Zgdh\kdbo i_j_\h^h\ iha\heyxl bkdexqbl_evgh [ukljh hkms_kl\eylv

i_j_qbke_gb_ ^_g_`guo kj_^kl\�

8 . Ijh[e_fu� k\yaZggu_ k wnn_dlb\ghklvx b ^hklmighklvx h[_ki_qbl_evguo

f_j gZ f_`^mgZjh^ghf mjh\g_� y\eyxlky ij_^f_lhf fgh]bo bkke_^h\Zgbc� \ lhf

qbke_ \ jZfdZo ]jmiiu wdki_jlh\ ih^ w]b^hc :kkhpbZpbb f_`^mgZjh^gh]h ijZ\Z

�:FI�� GZ k\h_c ���c dhgn_j_gpbb� khklhy\r_cky \ ���� ]h^m� :FI ijbgyeZ

�Ijbgpbiu h \j_f_gguo b h[_ki_qbl_evguo f_jZo ijb f_`^mgZjh^guo

km^_[guo ly`[Zo�1 ��Ijbgpbiu :FI� ijb\_^_gu \ imgdl_ ��� ^hdm-
f_glZ A / C N .9 /W G .I I /W P.1 0 8 �� P_evx ijbgpbih\ :FI y\ey_lky \\_^_gb_

h[s_ijbf_gbfuo ghjf ^ey hdZaZgby ihfhsb ebpZf� aZgbfZxsbfky j_nhjfhc

ijZ\Z dZd gZ gZpbhgZevghf� lZd b f_`^mgZjh^ghf mjh\g_� \ k\yab k

hkms_kl\e_gb_f km^Zfb g_aZ\bkbfhc xjbk^bdpbb \ hlghr_gbb \ug_k_gby

ihklZgh\e_gby h \j_f_gguo b h[_ki_qbl_evguo f_jZo \ p_eyo khojZg_gby

__________________

1 T h e  In t e r n a t io n a l  L a w  A s s o c i a t i o n ,  R e p o r t  o f  t h e  s ix ty - s e v e n th  C o n f e r e n c e  h e ld  a t  H e l s in k i  f r o m
1 2 – 1 7  A u g u s t  1 9 9 6  –  C o m m it t e e  o n  In t e r n a t io n a l  C iv i l  a n d  C o m m e rc ia l  L i t i g a t io n ,  S e c o n d  in t e r im
re p o r t  o n  p r o v is io n a l  a n d  p r o t e c t iv e  m e a s u r e s  i n  i n t e r n a t io n a l  l i t i g a t i o n ,  p u b l is h e d  b y  th e  IL A ,
L o n d o n  1 9 9 6 .
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Zdlb\h\� aZ kq_l dhlhjuo fh`_l [ulv bkiheg_gh hdhgqZl_evgh_ j_r_gb_2.
Ijbgpbiu [ueb jZajZ[hlZgu k mq_lhf lbibqgh]h ijbf_jZ f_j ih

aZfhjZ`b\Zgbx Zdlb\h\ hl\_lqbdZ� ojZgysboky \ nhjf_ ^_g_`guo kmff gZ

^_ihablghf [Zgdh\kdhf kq_l_ \ [Zgd_ lj_lv_c klhjhgu3 � :FI j_dhf_g^h\ZeZ

mdZaZggu_ Ijbgpbiu ^ey \hafh`gh]h bkihevah\Zgby \ jZfdZo XGKBLJ:E b

=ZZ]kdhc dhgn_j_gpbb ih qZklghfm f_`^mgZjh^ghfm ijZ\m� Z lZd`_ \ jZfdZo

gZpbhgZevguo j_nhjf ijZ\Z4 � < lh `_ \j_fy g_h[oh^bfh hlf_lblv� qlh

mdZaZggu_ Ijbgpbiu [ueb jZajZ[hlZgu k mq_lhf f_`^mgZjh^guo km^_[guo

ly`[� Z g_ h[_ki_qbl_evguo f_j� ij_^ibku\Z_fuo km^Zfb ^ey kh^_ckl\by

f_`^mgZjh^ghfm Zj[bljZ`ghfm jZa[bjZl_evkl\m�

9 . Ijhp_kk gZagZq_gby h[_ki_qbl_evguo f_j \ jZfdZo Zj[bljZ`gh]h

jZa[bjZl_evkl\Z k\yaZg k p_euf jy^hf ^hihegbl_evguo ljm^ghkl_c� < gZklhys__

\j_fy rbjhdh jZkijhkljZg_gZ �gh g_ \h \k_o ]hkm^Zjkl\Zo� ijZdlbdZ� kh]eZkgh

dhlhjhc klhjhgu fh]ml h[jZsZlvky eb[h \ lj_l_ckdbc km^� eb[h \ km^ h[uqghc

xjbk^bdpbb k oh^ZlZckl\hf h gZagZq_gbb h[_ki_qbl_evguo f_j� H^gZdh lZdZy

k\h[h^Z \u[hjZ \ p_ehf jy^_ kblmZpbc y\ey_lky h]jZgbq_gghc�

<h�i_j\uo� iheghfhqby lj_l_ckdh]h km^Z ij_^ibku\Zlv h[_ki_qbl_evgu_ f_ju

g_j_^dh h]jZgbq_gu \hijhkZfb� kh]eZkh\Zggufb klhjhgZfb� beb f_`-
^mgZjh^gufb ghjfZfb� dhlhju_ klhjhgu \u[jZeb ^ey p_e_c j_]mebjh\Zgby

k\h_]h Zj[bljZ`gh]h jZa[bjZl_evkl\Z� <h�\lhjuo� lj_l_ckdbc km^ fh`_l

\ughkblv ihklZgh\e_gb_ h[ h[_ki_qbl_evguo f_jZo ebrv \ hlghr_gbb klhjhg

kihjZ5 � <�lj_lvbo� lj_l_ckdbc km^ fh`_l ijbgbfZlv ihklZgh\e_gby ebrv ihke_

lh]h� dZd hg [ue kha^Zg� LZdbf h[jZahf� _s_ ^h kha^Zgby lj_l_ckdh]h km^Z

\hagbdZ_l g_h[oh^bfhklv \ km^_[ghf ij_^ibku\Zgbb h[_ki_qbl_evguo f_j�

<�q_l\_jluo� iheghfhqby km^h\ h[uqghc xjbk^bdpbb lZd`_ h]jZgbq_gu� < l_o

kemqZyo� dh]^Z ^_ckl\m_l hij_^_e_ggh_ Zj[bljZ`gh_ kh]eZr_gb_� g_dhlhju_

km^u jZkkfZljb\Zxl _]h dZd j_r_gb_ klhjhg h[ bkdexq_gbb xjbk^bdpbb km^h\

h[uqghc xjbk^bdpbb� qlh ij_iylkl\m_l \ug_k_gbx ihklZgh\e_gby h[

h[_ki_qbl_evguo f_jZo� Km^u jy^Z kljZg klj_fylky mklZgh\blv ij_^_e lZdbo

bkdexq_gbc� \ j_amevlZl_ q_]h ihkl_i_ggh kha^Zxlky ij_p_^_glu hij_^_e_gby

kblmZpbc� \ dhlhjuo km^u h[uqghc xjbk^bdpbb gZ aZdhgghf hkgh\Zgbb fh]ml

\ughkblv khhl\_lkl\mxsb_ ihklZgh\e_gby \ p_eyo hdZaZgby kh^_ckl\by jZ[hl_

lj_l_ckdbo km^h\� g_ ihky]Zy gZ bo Z\lhjbl_l� D kh`Ze_gbx� \ jZaebqguo

kljZgZo ^_eZxlky jZagu_ \u\h^u� qlh aZljm^gy_l ijh]ghabjh\Zgb_ kl_i_gb

]hlh\ghklb gZpbhgZevguo km^h\ d \f_rZl_evkl\m \ Zj[bljZ`gh_

jZa[bjZl_evkl\h� < lh `_ \j_fy \ rbjhdhf kfuke_ ijh\h^blky jZaebqb_ f_`^m

i_jbh^hf� ij_^r_kl\mxsbf kha^Zgbx lj_l_ckdh]h km^Z� b i_jbh^hf ihke_

kha^Zgby lZdh]h km^Z� DZd mdZaZgh \ur_� ^h kha^Zgby lj_l_ckdh]h km^Z

_^bgkl\_gguf hj]Zghf� bf_xsbf ijZ\h ij_^ibku\Zlv h[_ki_qbl_evgu_ f_ju�

__________________

2 Ijbgpbi g_aZ\bkbfhklb hl xjbk^bdpbb \ hlghr_gbb \ug_k_gby ihklZgh\e_gby h \j_f_gguo

b h[_ki_qbl_evguo f_jZo khhl\_lkl\m_l klZlv_ �� ;jxkk_evkdhc dhg\_gpbb �b Em]Zgkdhc

dhg\_gpbb� h xjbk^bdpbb b ijb\_^_gbb \ bkiheg_gb_ km^_[guo j_r_gbc�
3  T h e  In te rn a tio n a l  L a w  A s s o c ia tio n  R e p o r t ,  p a g e  1 8 6 .
4 T h e  In t e r n a t io n a l  L a w  A s s o c i a t i o n  R e p o r t ,  p a g e  2 0 1 .
5 Wlh \ul_dZ_l ba dhgk_gkmkgh]h oZjZdl_jZ Zj[bljZ`gh]h kh]eZr_gby� ^h]h\hj_gghklv

hlghkbl_evgh mj_]mebjh\Zgby kihjZ \ jZfdZo Zj[bljZ`gh]h jZa[bjZl_evkl\Z fh`_l [ulv

^hklb]gmlZ ebrv klhjhgZfb kihjZ� ?keb lj_[m_lky km^_[gh_ ihklZgh\e_gb_� bf_xs__

h[yaZl_evgmx kbem ^ey lj_lvbo klhjhg� lh g_h[oh^bfh h[jZsZlvky \ km^u h[uqghc

xjbk^bdpbb�
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y\ey_lky� dZd ijZ\beh� km^ h[uqghc xjbk^bdpbb� b ^bZiZahg f_j� dhlhju_ fh]ml

[ulv ij_^ibkZgu lZdbf km^hf gZ wlhf wlZi_� y\ey_lky [he__ rbjhdbf� Ihke_
kha^Zgby lj_l_ckdh]h km^Z ij_^eZ]Z_lky kqblZlv� qlh iheghfhqby km^h\ h[s_c

xjbk^bdpbb h]jZgbq_gu hdZaZgb_f ihfhsb lj_l_ckdhfm km^m b

ij_^hklZ\e_gb_f lZd gZau\Z_fh]h �l_ogbq_kdh]h kh^_ckl\by�� iha\heyxs_]h

h[_ki_qblv gZ^e_`Zs__ hlijZ\e_gb_ Zj[bljZ`ghc ijhp_^mju6 � Djhf_ lh]h� ih

fg_gbx km^h\ h[s_c xjbk^bdpbb jy^Z kljZg� iheghfhqby km^Z ij_^ibku\Zlv

h[_ki_qbl_evgu_ f_ju gb \ dh_f kemqZ_ g_ ^he`gu jZkijhkljZgylvky gZ

jZkkfhlj_gb_ beb ijbgylb_ ij_^\Zjbl_evgh]h j_r_gby h fZl_jbZevgh�ijZ\h\uo

Zki_dlZo� y\eyxsboky ij_^f_lhf kihjZ7 � B gZdhg_p� \ kemqZ_ f_`^mgZjh^gh]h

kihjZ� \ jZfdZo dhlhjh]h oh^ZlZckl\h h gZagZq_gbb h[_ki_qbl_evguo f_j

ij_^ty\ey_lky \ kljZg_� bghc q_f kljZgZ� ]^_ ijhbkoh^bl Zj[bljZ`gh_

jZa[bjZl_evkl\h� \hagbdZ_l \hijhk h xjbk^bdpbb� h[eZ^Zxl eb gZpbhgZevgu_

km^u xjbk^bdpb_c ij_^ibku\Zlv h[_ki_qbl_evgu_ f_ju ^ey kh^_ckl\by

Zj[bljZ`ghfm jZa[bjZl_evkl\m \ bghkljZgghf ]hkm^Zjkl\_ b gZ dZdbo

hkgh\Zgbyo"

1 0 . KljZgu ih^oh^yl d j_r_gbx wlh]h \hijhkZ k jZaebqguo ihabpbc� <

aZdhgh^Zl_evkl\_ g_dhlhjuo kljZg kh^_j`Zlky gZ^e_`Zsb_ iheh`_gby�

ij_^mkfZljb\Zxsb_� \ qZklghklb� \hafh`ghklv h[jZs_gby \ km^ g_ lhevdh \ l_o

kemqZyo� _keb Zj[bljZ`gh_ jZa[bjZl_evkl\h \_^_lky \ kljZg_ wlh]h km^Z� gh b \

kemqZyo� _keb Zj[bljZ`gh_ jZa[bjZl_evkl\h \_^_lky aZ jm[_`hf� gh Zdlb\u

^he`gbdZ� \ lhf qbke_ Zdlb\u ^he`gbdZ�g_j_ab^_glZ� gZoh^ylky gZ _]h

l_jjblhjbb8 � < lh `_ \j_fy \h fgh]bo kljZgZo aZdhgh^Zl_evkl\h g_

ij_^mkfZljb\Z_l hdZaZgb_ f_klgufb km^Zfb lZdh]h jh^Z kh^_ckl\by� GZijbf_j�

\ g_dhlhjuo kljZgZo h[jZs_gb_ \ km^u k oh^ZlZckl\hf h gZagZq_gbb

h[_ki_qbl_evguo f_j ^himkdZ_lky ebrv \ lhf kemqZ_� _keb \ wlhl km^ m`_ [ueh

gZijZ\e_gh oh^ZlZckl\h h ijbgylbb j_r_gby ih kms_kl\m ^_eZ� Ijb gZebqbb

Zj[bljZ`gh]h kh]eZr_gby lZdb_ f_ju g_\hafh`gu� :gZeh]bqguf h[jZahf \

jy^_ ]hkm^Zjkl\ km^ fh`_l ij_^ibku\Zlv h[_ki_qbl_evgu_ f_ju ebrv \ l_o

kemqZyo� _keb Zj[bljZ`gh_ jZa[bjZl_evkl\h \_^_lky \ ij_^_eZo xjbk^bdpbb

wlh]h km^Z� gh g_ aZ jm[_`hf�

1 1 . Ih wlhc ijbqbg_� g_kfhljy gZ lh� qlh \ jy^_ kljZg fh]ml kms_kl\h\Zlv

Z^_d\Zlgu_ aZdhgh^Zl_evgu_ j_`bfu ^ey j_r_gby lZdbo \hijhkh\� JZ[hqZy
__________________

6 IC C , 1 9 9 3 , " C o n s e rv a to ry  a n d  P ro v is io n a l M e a s u re s  in  In te rn a t io n a l  A rb i t r a t io n " , IC C  P u b lish in g
S .A . , a t  p a g e  7 6 .

7 C h a n n e l  Tu n n e l G ro u p  L td  v.  B a lfo u r  B ea tty  C o n s tru c tio n  L td  [ 1 9 9 3 ]  1  A l l  E R  6 6 4 , H o u s e  o f
L o rd s .

8 GZijbf_j� aZdhgh^Zl_evkl\hf h^ghc ba kljZg ij_^mkfZljb\Z_lky� qlh iheghfhqby� dhlhjufb

gZ^_e_g km^ \ hlghr_gbb \j_f_gguo f_j km^_[ghc aZsblu� fh]ml hkms_kl\eylvky ^Z`_ \

lhf kemqZ_� _keb Zj[bljZ`gh_ jZa[bjZl_evkl\h \_^_lky aZ jm[_`hf eb[h _keb f_klh

Zj[bljZ`gh]h jZa[bjZl_evkl\Z g_ mdZaZgh beb g_ hij_^_e_gh� < lh `_ \j_fy km^ \k_ `_

fh`_l hldZaZlvky hl ij_^ibku\Zgby \j_f_gguo f_j km^_[ghc aZsblu� _keb� ih _]h fg_gbx�

nZdl ijh\_^_gby Zj[bljZ`gh]h jZa[bjZl_evkl\Z aZ jm[_`hf ^_eZ_l ijbgylb_ lZdbo f_j

g_p_e_khh[jZaguf� K mq_lhf lh]h nZdlZ� qlh khhl\_lkl\mxsbc aZdhg [ue ijbgyl ebrv

g_^Z\gh� g_ \iheg_ ykgh� dZdbf h[jZahf km^u [m^ml hkms_kl\eylv lZdh_ ^bkdj_pbhggh_

ijZ\h� h^gZdh ij_^klZ\ey_lky \_jhylguf� qlh _keb km^_[gu_ hj]Zgu \ f_kl_ ijh\_^_gby

Zj[bljZ`gh]h jZa[bjZl_evkl\Z dhfi_l_glgu ij_^ibku\Zlv \j_f_ggu_ f_ju km^_[ghc

aZsblu� lh b km^ h[s_c xjbk^bdpbb fh`_l jZkkfZljb\Zlv lZdb_ km^u dZd gZ^e_`Zsbc

nhjmf ^ey gZagZq_gby lZdbo f_j b \ha^_j`blky hl ij_^ibku\Zgby f_j km^_[ghc aZsblu

kZfhklhyl_evgh�
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]jmiiZ� \hafh`gh� aZcf_l lhqdm aj_gby� kh]eZkgh dhlhjhc hlkmlkl\b_

_^bghh[jZagh]h ih^oh^Z lj_[m_l ^hihegbl_evgh]h jZkkfhlj_gby ^Zgghc l_fu�

?^bghh[jZaguc j_`bf fh`_l [ulv khql_g `_eZl_evguf g_ lhevdh k lhqdb

aj_gby kljZg� dhlhju_ ohl_eb [u bf_lv lbih\mx ghjfm� h[e_]qZxsmx

fh^_jgbaZpbx ijZ\Z� gh b k lhqdb aj_gby klhjhg� bkihevamxsbo Zj[bljZ`gh_

jZa[bjZl_evkl\h \ kljZgZo� ]^_ wnn_dlb\guc j_`bf hlkmlkl\m_l� gh `_eZxsbo

bf_lv ^hklmi d wnn_dlb\ghc km^_[ghc ihfhsb \ ^jm]bo kljZgZo�

1 2 . <ur_ [ue baeh`_g jy^ \hijhkh\� k\yaZgguo k ij_^ibku\Z_fufb km^Zfb

h[_ki_qbl_evgufb f_jZfb \ jZfdZo Zj[bljZ`gh]h jZa[bjZl_evkl\Z� Z \

ijb\h^bfhc gb`_ ^bkdmkkbhgghc bgnhjfZpbb aZljhgml jy^ l_f�

jZkkfZljb\Z_fuo \ IjbgpbiZo :FI� b kh^_j`blky kijZ\hqgZy bgnhjfZpby b

ihykg_gby� Hl\_lu gZ ihklZ\e_ggu_ \hijhku fh]ml ihkem`blv hkgh\hc ^ey

ex[h]h l_dklZ� dhlhjuc JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l jZajZ[hlZlv�

Kkuedb gZ ijbgpbiu \ aZ]heh\dZo jZa^_eh\ qZklb < gZklhys_]h ^hdmf_glZ

y\eyxlky kkuedZfb gZ khhl\_lkl\mxsb_ Ijbgpbiu :FI� ?keb dZdhc�eb[h ba

wlbo ijbgpbih\ g_ ijbf_gbf \ dhgl_dkl_ f_`^mgZjh^gh]h Zj[bljZ`gh]h

jZa[bjZl_evkl\Z� lh lZdhc ijbgpbi g_ mihfbgZ_lky�

1 3 . Ke_^m_l lZd`_ hlf_lblv� qlh fh]ml kms_kl\h\Zlv b ^jm]b_ ^hihegbl_evgu_

imlb ih\ur_gby wnn_dlb\ghklb b ^hklmighklb h[_ki_qbl_evguo f_j \ jZfdZo

f_`^mgZjh^gh]h Zj[bljZ`Z� Fh`gh mlhqgblv iheghfhqby lj_l_ckdbo km^_c�

hkh[_ggh \ hlghr_gbb kn_ju ijbf_g_gby f_j� dhlhju_ fh]ml ij_^ibku\Zlvky�

dZd h[ wlhf ]h\hjblky \ imgdlZo ����� ^hdmf_glZ A / C N .9 /W G .I I /W P.1 0 8 � Djhf_
lh]h� [ueh lZd`_ hlf_q_gh� qlh kh\_jr_gkl\h\Zgb_ ijb\_^_gby \ bkiheg_gb_

h[_ki_qbl_evguo f_j� dhlhju_ fh]ml [ulv ij_^ibkZgu lj_l_ckdbf km^hf�

kihkh[kl\h\Zeh [u memqr_gbx kms_kl\mxs_c kblmZpbb9.

"� "��������������
��� �������������������������������

����� ������������������������

Z� Kn_jZ ijbf_g_gby �ijbgpbiu ����

1 4 . < IjbgpbiZo p_eb \j_f_gguo f_j ijb ]jZ`^Zgkdbo b dhff_jq_kdbo

ly`[Zo jZa^_e_gu gZ ^\_ dZl_]hjbb� Z� khojZg_gb_ klZlmk�d\h ^h jZaj_r_gby

\hijhkh\ \ km^_� beb b ) khojZg_gb_ Zdlb\h\� aZ kq_l dhlhjuo fh`_l [ulv

bkiheg_gh hdhgqZl_evgh_ j_r_gb_� LZdb_ jZaebqby h[uqgh ijh\h^ylky \ jZfdZo

gZpbhgZevguo ijZ\h\uo kbkl_f b hljZ`Zxl g_h[oh^bfhklv gZebqby jZaebqguo

\b^h\ km^_[ghc aZsblu �deZkkbnbdZpby h[_ki_qbl_evguo f_j ih jZaebqguf

dZl_]hjbyf jZkkfhlj_gZ \ imgdl_ �� ^hdmf_glZ A / C N .9 /W G .I I /W P.1 0 8 �� DZd

mdZaZgh \ur_ \ imgdl_ �� \ IjbgpbiZo hkgh\gh_ \gbfZgb_ m^_ey_lky f_jZf�

hlghkysbfky d dZl_]hjbb ( b �� ebrv ihlhfm� qlh lZdb_ f_ju y\eyxlky

h[s_^hklmigufb b� ke_^h\Zl_evgh� fh]ml kem`blv ijbf_jhf kjZ\gbl_evgh]h

ZgZebaZ� ?keb JZ[hqZy ]jmiiZ khql_l `_eZl_evguf jZajZ[hlZlv k\h^

_^bghh[jZaguo iheh`_gbc ih wlbf \hijhkZf� lh ihlj_[m_lky jZkkfhlj_lv

\hijhk h \b^Zo h[_ki_qbl_evguo f_j� d dhlhjuf hgb ^he`gu ijbf_gylvky�

__________________

9 :/C N .9 /4 6 8 � imgdlu ������ < gZklhys__ \j_fy _^bgkl\_gghc kljZghc� h^ghagZqgh

h[_ki_qb\Zxs_c bkiheg_gb_ ihklZgh\e_gbc h[ h[_ki_qbl_evguo f_jZo� \ug_k_gguo

bghkljZgguf lj_l_ckdbf km^hf� y\ey_lky =_jfZgby� G e r m a n  A rb it r a tio n  L a w  1 9 9 8 ,  B o o k  1 0  o f
th e  C iv i l  P ro c e d u re  C o d e ,  s .  1 0 4 1 (2 ) ,  1 0 6 2 (1 ) ,  (2 ) .
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b . <hafh`ghklv ijbgylby \j_f_gguo b h[_ki_qbl_evguo f_j �ijbgpbi �)

1 5 . @_eZl_evgh� qlh[u lZdb_ f_ju [ueb ^hklmigu dZd ^ey bghkljZgp_\� lZd b

]jZ`^Zg khhl\_lkl\mxs_]h ]hkm^Zjkl\Z� \ hlghr_gbb Zj[bljZ`guo jZa[b-
jZl_evkl\� ijh\h^bfuo dZd \ kljZg_ km^Z� ij_^ibku\Zxs_]h lZdb_ f_ju� lZd b aZ

jm[_`hf� < g_dhlhjuo kljZgZo km^u ij_^ibku\Zxl h[_ki_qbl_evgu_ f_ju

lhevdh ^ey kh^_ckl\by Zj[bljZ`ghfm jZa[bjZl_evkl\m \ ^Zgghc kljZg_10 � <

^jm]bo kljZgZo fh]ml ij_^ibku\Zlvky f_ju ^ey kh^_ckl\by Zj[bljZ`ghfm

jZa[bjZl_evkl\m aZ jm[_`hf ijb kh[ex^_gbb hij_^_e_gguo mkeh\bc� gZijbf_j

lZdbo� dZd \hafh`ghklv ijb\_^_gby \ bkiheg_gb_ \ ^Zgghc kljZg_ bghkljZgguo

Zj[bljZ`guo j_r_gbc11 � ihegZy bgnhjfZpby h gZebqbb Zj[bljZ`gh]h

kh]eZr_gby12 � gZijZ\e_gb_ lj_l_ckdbf km^hf oh^ZlZckl\Z \ hlghr_gbb

h[_ki_qbl_evguo f_j beb kh[ex^_gb_ aZdhgh^Zl_evguo mkeh\bc kljZgu� \

dhlhjhc ih^Z_lky oh^ZlZckl\h h ijbgylbb lZdbo f_j13 � Iheh`_gb_�

kms_kl\mxs__ \ lj_lv_c dZl_]hjbb kljZg� g_ \iheg_ ykgh eb[h ihlhfm� qlh \

khhl\_lkl\mxs_f aZdhgh^Zl_evkl\_ ^Zgguc \hijhk g_ jZkkfZljb\Z_lky� eb[h

ihlhfm� qlh hlkmlkl\mxl khh[s_gby h ij_p_^_glZo ih^Zqb oh^ZlZckl\ h

ijbgylbb lZdbo f_j14.

1 6 . Djhf_ lh]h� _keb ih^Z_lky oh^ZlZckl\h h ijbgylbb h[_ki_qbl_evguo f_j�

dhlhju_ aZljZ]b\Zxl Zdlb\u h^ghc ba klhjhg Zj[bljZ`gh]h jZa[bjZl_evkl\Z�

fh`_l [ulv g_p_e_khh[jZaguf ijh\h^blv jZaebqb_ f_`^m Zdlb\Zfb j_ab^_glZ

beb g_j_ab^_glZ kljZgu� \ dhlhjhc ih^Z_lky oh^ZlZckl\h h ijbgylbb lZdbo f_j�

__________________

10  < Bg^bb� kh]eZkgh km^_[ghfm lhedh\Zgbx AZdhgZ h[ Zj[bljZ`_ b kh]eZkbl_evghc ijhp_^mj_

1 9 9 6 ]h^Z� ex[hc bg^bckdbc km^ fh`_l ij_^ibku\Zlv h[_ki_qbl_evgu_ f_ju ebrv ^ey

kh^_ckl\by Zj[bljZ`ghfm jZa[bjZl_evkl\m wlhc kljZgu� Kh]eZkgh ^\mf ihklZgh\e_gbyf�

ijbgyluf <ukhdbf km^hf >_eb b <ukhdbf km^hf DZevdmllu� ihkdhevdm iheh`_gb_�

dZkZxs__ky gZagZq_gby h[_ki_qbl_evguo f_j km^Zfb� \dexq_gh \ qZklv I mdZaZggh]h AZdhgZ�
dhlhjuc ijbf_gbf d Zj[bljZ`ghfm jZa[bjZl_evkl\m \ Bg^bb� wlh hagZqZ_l� qlh _keb

Zj[bljZ`gh_ jZa[bjZl_evkl\h ijh\h^blky aZ ij_^_eZfb Bg^bb� lh bg^bckdbc km^ g_

ijZ\hfhq_g ij_^ibku\Zlv f_ju km^_[ghc aZsblu� < lh `_ \j_fy lZdh_ j_r_gb_

ih^\_j]Z_lky djblbd_� b bf__lky dheebaby \ ij_p_^_glghf ijZ\_� ohly ^Zgguc \hijhk _s_ g_

jZkkfhlj_g <_joh\guf km^hf� Djhf_ lh]h� dZd ij_^klZ\ey_lky� \ DblZ_ g_\hafh`gh

ijbf_gylv f_ju km^_[ghc aZsblu� _keb Zj[bljZ`gh_ jZa[bjZl_evkl\h ijh\h^blky g_ \

DblZ_�
11  :\kljby� s3 8 7 (2 )  E x e k u tio n s o rd n u n g .
12  DZgZ^Z� R u h rko h le  H a n d e l In te r  G m b H  e t a l  a n d  F ed n a v  L td .  e t  a l� g_him[ebdh\Zggh_

ihklZgh\e_gb_ N_^_jZevgh]h km^Z DZgZ^u� T r ia l  D iv is io n  T -2 1 2 -9 1 � ih^l\_j`^Z_l fg_gb_�

kh]eZkgh dhlhjhfm fh`_l gZeZ]Zlvky Zj_kl \ jZfdZo aZjm[_`gh]h Zj[bljZ`gh]h

jZa[bjZl_evkl\Z ijb mkeh\bb i_j_^Zqb iheghc bgnhjfZpbb h[ Zj[bljZ`ghf kh]eZr_gbb k

ihke_^mxsbf ijbhklZgh\e_gb_f jZa[bjZl_evkl\Z�
13  Km^u =_jfZgbb g_ ijh\h^yl jZaebqbc f_`^m bghkljZggufb b gZpbhgZevgufb

Zj[bljZ`gufb jZa[bjZl_evkl\Zfb� ihkdhevdm \ =jZ`^Zgkdh�ijhp_kkmZevghf dh^_dk_

ij_^mkfZljb\Z_lky xjbk^bdpby km^Z khhl\_lkl\mxs_c kljZgu ij_^ibku\Zlv f_ju km^_[ghc

aZsblu� < =j_pbb� _keb kh[ex^_gu iheh`_gby =jZ`^Zgkdh�ijhp_kkmZevgh]h dh^_dkZ wlhc

kljZgu \ hlghr_gbb h[_ki_qbl_evguo f_j� km^ fh`_l \ughkblv ihklZgh\e_gby h f_jZo

km^_[ghc aZsblu ^ey kh^_ckl\by bghkljZgghfm Zj[bljZ`ghfm jZa[bjZl_evkl\m�
14  < Kh_^bg_gguo RlZlZo� gZijbf_j� \ ]hkm^Zjkl\_gguo klZlmlZo beb N_^_jZevghf aZdhg_ h[

Zj[bljZ`_ hlkmlkl\mxl iheh`_gby� ^himkdZxsb_ ijbgylb_ km^Zfb f_j km^_[ghc aZsblu�

_keb klhjhgu g_ mkeh\bebkv h[ Zj[bljZ`_� < lh `_ \j_fy km^u Kh_^bg_gguo RlZlh\

hibjZxlky gZ \gmljb]hkm^Zjkl\_ggh_ ijZ\h dZd bklhqgbd iheghfhqbc gZagZqZlv f_ju

km^_[ghc aZsblu� Kf� lZd`_� D a vid  L . T h re lk e ld  &  C o . v. M e ta llg e se l lch a ft L td .,  9 2 3  F. 2 d  2 4 5 ,
2 5 3  N o .  2  (2 d  C ir.  1 9 9 1 )  B o rd en  In c .  v. M e ij i  M ilk  P ro d u c ts  C o . L td . ,  9 1 9  F.  2 d  8 2 2  (2 d  C ir.  1 9 9 0 ) .
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ihkdhevdm p_evx h[_ki_qbl_evguo f_j y\ey_lky ebrv khojZg_gb_ Zdlb\h\� <

g_dhlhjuo kljZgZo� gZijbf_j� aZdhgh^Zl_evkl\hf ij_^mkfZljb\Z_lky� qlh km^

h[eZ^Z_l xjbk^bdpb_c \ hlghr_gbb hl\_lqbdZ ^h \ug_k_gby ihklZgh\e_gby h[

h[_ki_qbl_evguo f_jZo beb ijb\_^_gby _]h \ bkiheg_gb_� Z \ ^jm]bo kljZgZo

hij_^_e_ggu_ f_ju fh]ml ijbf_gylvky ebrv \ lhf kemqZ_� _keb Zdlb\u� \

hlghr_gbb dhlhjuo aZijZrb\Z_lky ihklZgh\e_gb_ km^Z� ijbgZ^e_`Zl

^he`gbdZf�g_j_ab^_glZf�

k� >bkdj_pbhgguc oZjZdl_j j_r_gby h gZagZq_gbb h[_ki_qbl_evguo f_j

�ijbgpbi ��

1 7 . Kj_^kl\Z km^_[ghc aZsblu ij_^hklZ\eyxlky� dZd ijZ\beh� ih mkfhlj_gbx

km^Z� Z g_ y\eyxlky h[yaZl_evgufb b ih^iZ^Zxsbfb ih^ ^_ckl\b_ hij_^_e_gguo

dhgdj_lguo khh[jZ`_gbc� dhlhju_ fh]ml \dexqZlv \ k_[y� gZijbf_j�

jZkkfhlj_gb_ kms_kl\Z ^_eZ aZy\bl_ey b hlghkbl_evguo ihke_^kl\bc ^ey

klhjhg� _keb kj_^kl\h km^_[ghc aZsblu ij_^hklZ\ey_lky beb hldehgy_lky� <

h[eZklb Zj[bljZ`Z wlh fh`_l [ulv ijh[e_fZlbqguf� ihkdhevdm ij_p_^_glgh_

ijZ\h \ jy^_ kljZg k\b^_l_evkl\m_l h lhf� qlh km^u g_ ]hlh\u ij_^ibku\Zlv

f_ju km^_[ghc aZsblu \ ex[hc kblmZpbb b gZklZb\Zxl gZ ij_^\Zjbl_evghf

h[km`^_gbb kms_kl\Z ^_eZ� L_f g_ f_g__ ]hlh\ghklv km^Z ij_^ibku\Zlv

h[_ki_qbl_evgu_ f_ju h[uqgh \ [hevrhc kl_i_gb aZ\bkbl hl kl_i_gb kjhqghklb

lZdbo f_j b ihl_gpbZevgh]h ms_j[Z ^ey aZy\bl_ey \ kemqZ_ hldZaZ \ gZagZq_gbb

lZdbo f_j� ?keb km^ m[_`^_g� qlh aZy\bl_ev g_ klj_fblky \hkij_iylkl\h\Zlv

Zj[bljZ`ghfm jZa[bjZl_evkl\m� lh� dZd ij_^klZ\ey_lky� \_jhylghklv

ij_^ibku\Zgby lZdbo f_j km^hf \hajZklZ_l� b km^ kfh`_l j_rblv ijh[e_fm�

k\yaZggmx k jZkkfhlj_gb_f \hijhkh\ kms_kl\Z�

d . &hdjulb_ Zdlb\h\ �ijbgpbi �)

1 8 . < IjbgpbiZo ijbagZ_lky� qlh hl\_lqbd g_ ^he`_g bf_lv \hafh`ghklv

khdjulby k\hbo Zdlb\h\ iml_f i_j_\h^Z bo� gZijbf_j� \ dhjihjZlb\gmx beb

^h\_jbl_evgmx kh[kl\_gghklv� hklZ\Zykv ijb wlhf nZdlbq_kdbf \eZ^_evp_f

Zdlb\h\ beb [_g_nbpbZjhf� Dhfbl_l :FI� mdZaZ\ h[sbc ijbgpbi� hlf_lbe

keh`guc oZjZdl_j ^Zgghc ijh[e_fu� lj_[mxsbc ijh\_^_gby ^Zevg_crbo

bkke_^h\Zgbc b h[km`^_gbc�

_� GZ^e_`ZsZy ijZ\h\Zy ijhp_^mjZ b aZsblZ hl\_lqbdZ �ijbgpbiu ���)

1 9 . Ohly g_ \k_]^Z fh`_l ij_^klZ\blvky \hafh`guf aZ[eZ]h\j_f_ggh

m\_^hfblv hl\_lqbdZ h oh^ZlZckl\_ \ hlghr_gbb \ug_k_gby ihklZgh\e_gby h[

h[_ki_qbl_evguo f_jZo� hkh[_ggh \ lhf kemqZ_� _keb \Z`gh_ agZq_gb_ bf__l

we_f_gl g_h`b^Zgghklb� dZd ijZ\beh� hl\_lqbd bf__l ijZ\h gZ ihemq_gb_

hi_jZlb\ghc bgnhjfZpbb h aZijZrb\Z_fhf ihklZgh\e_gbb� < khhl\_lkl\bb kh

klZlv_c � Lbih\h]h aZdhgZ hl\_lqbd ^he`_g bf_lv \hafh`ghklv [ulv

aZkemrZgguf \ l_q_gb_ jZamfgh]h kjhdZ b \u^\bgmlv \hajZ`_gby ijhlb\

\j_f_gguo b h[_ki_qbl_evguo f_j

2 0 . < dZq_kl\_ _s_ h^ghc h[_ki_qbl_evghc f_ju ^ey hl\_lqbdZ km^m fh`_l

ihlj_[h\Zlvky gZebqb_ ijZ\Z ihlj_[h\Zlv hl bklpZ h[_ki_q_gby beb bguo

kj_^kl\ \haf_s_gby �gZijbf_j� \ nhjf_ h[yaZl_evkl\Z bklpZ h[_ki_qblv

\haf_s_gb_ hl\_lqbdm� _keb h[_ki_qbl_evgu_ f_ju hdZau\Zxlky

g_hijZ\^Zggufb� aZ gZg_k_gb_ hl\_lqbdm beb lj_lvbf klhjhgZf ms_j[Z�
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dhlhjuc fh`_l [ulv ijbqbg_g \ j_amevlZl_ \ug_k_gby ihklZgh\e_gby� \

qZklghklb� _keb lZdh_ ihklZgh\e_gb_ y\ey_lky� gZijbf_j� g_h[hkgh\Zgguf beb

bf__l kebrdhf h[sbc oZjZdl_j� ?keb h[yaZl_evkl\h \haf_klblv ms_j[

hdZau\Z_lky g_^hklZlhqguf b km^ jZkkfZljb\Z_l \hijhk h \ug_k_gbb

ihklZgh\e_gby hlghkbl_evgh h[_ki_q_gby� ijZ\h bklpZ m^h\e_l\hjblv

lj_[h\Zgb_ h \haf_s_gbb lZdh]h ms_j[Z fh`_l m\yau\Zlvky _s_ k h^gbf

khh[jZ`_gb_f� < g_dhlhjuo kljZgZo ihklZgh\e_gb_ h f_jZo km^_[ghc aZsblu

fh`_l [ulv \ug_k_gh� _keb bkl_p [_j_l gZ k_[y h[yaZl_evkl\Z ih f_gvr_c f_j_ \

hlghr_gbb ms_j[Z� ijbq_f kmffZ lZdh]h h[yaZl_evkl\Z aZ\bkbl hl \b^Z

aZijZrb\Z_fuo f_j� qlh h[uqgh hij_^_ey_l mkeh\by� k\yaZggu_ k \ug_k_gb_f

ihklZgh\e_gby15.

f . >hklmi d bgnhjfZpbb h[ Zdlb\Zo hl\_lqbdZ �ijbgpbi �)

2 1 . < g_dhlhjuo kljZgZo bkl_p fh`_l jZkkqblu\Zlv ebrv gZ h]jZgbq_ggu_

kj_^kl\Z km^_[ghc aZsblu \ h[eZklb ^hklmiZ d bgnhjfZpbb h[ Zdlb\Zo

hl\_lqbdZ� b bkl_p fh`_l b g_ bf_lv xjb^bq_kdh]h ijZ\Z� gZijbf_j� gZ

ihemq_gb_ hl lj_lv_c klhjhgu bgnhjfZpbb h[ Zdlb\Zo� dhlhju_ hl\_lqbd ojZgbl

\ [Zgd_� < jZfdZo ^jm]bo ijZ\h\uo kbkl_f ij_^mkfhlj_gh [he__ rbjhdh_

ij_^hklZ\e_gb_ ^hihegbl_evghc bgnhjfZpbb� DZd mdZaZgh \ ijbgpbiZo :FI� \

hkgh\_ wlbo ^\mo jZaebqguo ihabpbc e_`Zl \Z`gu_ g_ kh\iZ^Zxsb_ f_`^m

kh[hc dhgp_ipbb ijZ\hihjy^dZ� gZijbf_j� g_h[oh^bfhklv ij_^hklZ\e_gby

bgnhjfZpbb \ i_j\mx hq_j_^v \ kemqZyo fhr_ggbq_kl\Z� k l_f qlh[u bkl_p fh]

bf_lv \hafh`ghklv wnn_dlb\gh hlke_^blv b \haf_klblv Zdlb\u� b� k ^jm]hc

klhjhgu� \Z`gh_ agZq_gb_ khojZg_gby [Zgdh\kdhc lZcgu b ijZ\Z gZ qZklguc

oZjZdl_j ebqguo nbgZgkh\uo \hijhkh\�

g . Xjbk^bdpby �ijbgpbiu ������ ��� ���

2 2 . H]jZgbq_gb_f ijb \ug_k_gbb ihklZgh\e_gby h[ h[_ki_qbl_evguo f_jZo

^ey kh^_ckl\by jZa[bjZl_evkl\m aZ jm[_`hf fh`_l [ulv lj_[h\Zgb_� kh]eZkgh

dhlhjhfm f_klguc km^� \ dhlhjuc ih^Z_lky oh^ZlZckl\h� ^he`_g h[eZ^Zlv

xjbk^bdpb_c \ hlghr_gbb hkgh\gh]h kihjZ� < jy^_ kljZg� gZijbf_j�

ihklZgh\e_gb_ h g_dhlhjuo h[_ki_qbl_evguo f_jZo fh`_l [ulv \ug_k_gh ebrv

\ lhf kemqZ_� _keb jZa[bjZl_evkl\h ih kms_kl\m \hijhkZ \_^_lky beb fh`_l

\_klbkv \ km^_ \ jZfdZo lZdhc xjbk^bdpbb beb \ lj_l_ckdhf km^_ \ ij_^_eZo

lZdhc xjbk^bdpbb� < ^jm]bo kemqZyo ihklZgh\e_gb_ h[ h[_ki_qbl_evguo f_jZo

\ ih^^_j`dm km^_[gh]h jZa[bjZl_evkl\Z aZ jm[_`hf fh`_l [ulv \ug_k_gh lhevdh

\ hlghr_gbb ]jmiiu kljZg - mqZklgbdh\ khhl\_lkl\mxs_c dhg\_gpbb �gZijbf_j�

;jxkk_evkdhc dhg\_gpbb ���� ]h^Z�� Z \ ^jm]bo kljZgZo hgh [m^_l ijbf_gylvky d

km^_[ghfm jZa[bjZl_evkl\m \ ex[hc kljZg_ fbjZ� b ijb wlhf g_l g_h[oh^bfhklb

^ey klhjhgu� oh^ZlZckl\mxs_c h ijbgylbb f_j km^_[ghc aZsblu� mklZgZ\eb\Zlv

__________________

15  < R\_pbb� gZijbf_j� jZa^_e � ]eZ\u �� Ijhp_kkmZevgh]h dh^_dkZ ij_^mkfZljb\Z_l� qlh

h[_ki_q_gb_ \haf_s_gby ms_j[Z� dhlhjuc fh`_l [ulv ijbqbg_g \ j_amevlZl_

ij_^ibku\Zgby h[_ki_qbl_evguo f_j� y\ey_lky g_h[oh^bfuf mkeh\b_f ^ey \ug_k_gby

ihklZgh\e_gby� H[_ki_q_gb_ fh`_l hkms_kl\eylvky \ nhjf_ ebqgh]h ibkvfZ eb[h ]ZjZglbb

beb h[yaZl_evkl\Z� >himkdZxlky lZd`_ [Zgdh\kdb_ ]ZjZglbb� ?keb bkl_p g_ \ khklhygbb

ij_^hklZ\blv ^hklZlhqgh_ h[_ki_q_gb_� lh hg fh`_l [ulv hk\h[h`^_g hl lZdh]h lj_[h\Zgby

ebrv \ kemqZ_ ij_^ty\e_gby qj_a\uqZcguo hkgh\Zgbc ^ey k\h_]h bkdZ �T h e  E x e c u t io n  C o d e
C h a p te r  2  S e c t io n  2 5 ) .
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dZdmx�eb[h hkgh\m� gZ dhlhjhc km^ kljZgu� \ dhlhjhc ih^Z_lky bkd \ hlghr_gbb

f_j km^_[ghc aZsblu� fh] [u hp_gb\Zlv xjbk^bdpbx \ hlghr_gbb hkgh\guo

\hijhkh\ kihjZ� < lZdbo ]hkm^Zjkl\Zo km^u hlf_qZxl� qlh kj_^kl\Z km^_[ghc

aZsblu gZ ^he`gu h]jZgbqb\Zlvky bkdexqbl_evgufb kemqZyfb16 ijb mkeh\bb�

qlh khhl\_lkl\mxsb_ ihklZgh\e_gby ijbgbfZxlky g_ \ ihjy^d_ mijhs_ggh]h

ijhba\h^kl\Z beb [_a lsZl_evgh]h jZkkfhlj_gby� <h \gbfZgb_ fh]ml

ijbgbfZlvky� \ qZklghklb� ke_^mxsb_ khh[jZ`_gby� fh]ml eb h[_ki_qbl_evgu_

f_ju aZljm^gblv beb \hkij_iylkl\h\Zlv jZkkfhlj_gbx ^Zggh]h ^_eZ km^hf� ]^_

\_^_lky hkgh\gh_ ijhba\h^kl\h� \hagbdZ_l eb jbkd \ug_k_gby ijhlb\hj_qb\uo�

iZjZee_evguo beb g_ihke_^h\Zl_evguo ihklZgh\e_gbc ^jm]bfb km^Zfb� beb

kemqZb� dh]^Z \ km^ i_j\hc bgklZgpbb [ueh gZijZ\e_gh oh^ZlZckl\h \ hlghr_gbb

f_j km^_[ghc aZsblu� gh [ue ihemq_g hldZa�

2 3 . < IjbgpbiZo :FI ij_^eZ]Z_lky� qlh[u hkgh\Zgb_f ^ey xjbk^bdpbb

kem`beh kZfh ijbkmlkl\b_ Zdlb\h\� ijb kh[ex^_gbb khhl\_lkl\mxsbo mkeh\bc�

ij_^mkfZljb\Zxsbo� qlh ijbkmlkl\b_ Zdlb\h\ �beb nZdlbq_kdb \ug_k_gb_

ihklZgh\e_gby h[ h[_ki_qbl_evguo f_jZo \ hlghr_gbb lZdbo Zdlb\h\� g_

bkihevah\Zehkv \ dZq_kl\_ hkgh\Zgby b g_ kem`beh kZfh ih k_[_ hkgh\Zgb_f ^ey

jZkrbj_gby hkgh\ghc xjbk^bdpbb� ijbq_f lZdh_ mkeh\b_ hljZ`Z_l h[smx

ihabpbx jy^Z jZaebqguo kljZg� bkl_p g_k_l h[yaZl_evkl\h \ha[m`^Zlv bkd ih

kms_kl\m ^_eZ \ jZamfguc kjhd eb[h \ f_klghf km^_� eb[h \ bghkljZgghf km^_� b

^he`gZ kms_kl\h\Zlv jZamfgZy \hafh`ghklv ijbagZgby ex[h]h ihklZgh\e_gby�

ijbgylh]h bghkljZgguf km^hf� f_klguf km^hf� \ughkysbf ihklZgh\e_gb_ h

\j_f_gguo f_jZo km^_[ghc aZsblu�

2 4 . ?keb km^ gZ^e_`Zsbf h[jZahf h[eZ^Z_l xjbk^bdpb_c \ hlghr_gbb

jZkkfhlj_gby \hijhkZ ih kms_kl\m� lh oZjZdl_jghc hkh[_gghklvx ijZ\Z fgh]bo

kljZg y\ey_lky rbjhdh_ jZaghh[jZab_ ihklZgh\e_gbc� dhlhju_ fh]ml [ulv

\ug_k_gu \ Z^j_k ebqgh hl\_lqbdZ� Km^ fh`_l bf_lv ijZ\h \ughkblv

ihklZgh\e_gby h \j_f_gguo b h[_ki_qbl_evguo f_jZo� ij_^ibku\Zxsb_ ebqgh

hl\_lqbdm aZfhjhablv _]h Zdlb\u g_aZ\bkbfh hl bo f_klhgZoh`^_gby beb

nbabq_kdh]h ijbkmlkl\by \ ij_^_eZo xjbk^bdpbb�

2 5 . ?keb `_ km^ g_ h[eZ^Z_l xjbk^bdpb_c \ hlghr_gbb jZkkfhlj_gby \hijhkZ

ih kms_kl\m b h[eZ^Z_l xjbk^bdpb_c ebrv \ hlghr_gbb \ug_k_gby

ihklZgh\e_gby h \j_f_gguo b h[_ki_qbl_evguo f_jZo� lh g_h[oh^bfh ijhy\eylv

hklhjh`ghklv� Xjbk^bdpbx km^Z ihlj_[m_lky� \hafh`gh� h]jZgbqblv Zdlb\Zfb�

gZoh^ysbfbky \ ij_^_eZo _]h xjbk^bdpbb� \ qZklghklb ^ey h[_ki_q_gby aZsblu

lj_lvbo klhjhg hl dheebabc xjbk^bdpbc� dhlhju_ fh]ml \hagbdgmlv \ bghf

kemqZ_� < khhl\_lkl\bb k f_`^mgZjh^guf ijZ\hf f_klhgZoh`^_gb_ Zdlb\h\

[m^_l hij_^_eylvky gZpbhgZevgufb ghjfZfb �\dexqZy ghjfu dheebabhggh]h

ijZ\Z��

h . Kjhd ^_ckl\by h[_ki_qbl_evguo f_j �ijbgpbi ��)

2 6 . <j_f_ggu_ b h[_ki_qbl_evgu_ f_ju ^he`gu ^_ckl\h\Zlv \ l_q_gb_

mklZgh\e_ggh]h h]jZgbq_ggh]h kjhdZ� Wlhl ijbgpbi k\yaZg k ijZ\hf hl\_lqbdZ

[ulv aZkemrZgguf� Hg lZd`_ fh`_l bf_lv \Z`gh_ agZq_gb_� _keb

aZijZrb\Z_fu_ f_ju fh]ml ghkblv ijhlb\hj_qb\uc oZjZdl_j� gZijbf_j f_ju

__________________

16  Kf�� gZijbf_j� ^_eh \ Kh_^bg_gghf Dhjhe_\kl\_ C red it S u is se  F id e s  Tru st  v.  C u o g h i  [ 1 9 9 8 ]
Q u e e n 's  B e n c h  D iv is io n  8 1 8 .
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e x  p a r te � beb _keb ijh^e_gb_ kjhdZ ^_ckl\by h[_ki_qbl_evguo f_j fh`_l [ulv

hkh[h [eZ]hijbylguf ^ey hl\_lqbdZ� < kemqZ_ f_j H[ SDUW_ lj_[h\Zgb_� kh]eZkgh

dhlhjhfm bkl_p ^he`_g \gh\v h[jZsZlvky \ km^ ^ey \hah[gh\e_gby ijbgylby

f_j� ij_^hklZ\bl hl\_lqbdm ijZ\h [ulv aZkemrZgguf� AZl_f km^ fh`_l

jZkkfhlj_lv \hijhk h \hah[gh\e_gbb ijbgylby f_j \ k\_l_ jZa\blby kh[ulbc \

lj_l_ckdhf km^_� ]^_ \_^_lky jZa[bjZl_evkl\h ih kms_kl\m�

i . H[yaZgghklv ij_^klZ\e_gby bgnhjfZpbb �ijbgpbi ���

2 7 . Ebph� oh^ZlZckl\mxs__ h \j_f_gguo b h[_ki_qbl_evguo f_jZo� ^he`gh

hi_jZlb\gh khh[sZlv lj_l_ckdhfm km^m h ihklZgh\e_gbyo� \ug_k_gguo ih

oh^ZlZckl\m aZy\bl_ey� <Z`gh_ agZq_gb_ bf__l lZd`_ lj_[h\Zgb_ h lhf� qlh[u

aZy\bl_ev bgnhjfbjh\Ze km^� d dhlhjhfm hg h[jZsZ_lky k oh^ZlZckl\hf \ug_klb

ihklZgh\e_gb_ h[ h[_ki_qbl_evguo f_jZo� h oh^_ Zj[bljZ`gh]h jZa[bjZl_evkl\Z

ih kms_kl\m ^_eZ b h ijhp_^mjZo \ jZfdZo \j_f_gguo b h[_ki_qbl_evguo f_j \

^jm]bo ]hkm^Zjkl\Zo �h[yaZgghklv ij_^klZ\eylv bgnhjfZpbx h[km`^Z_lky \

dhgl_dkl_ ijb\_^_gby \ bkiheg_gb_ h[_ki_qbl_evguo f_j \ ^hdmf_gl_ A / C N .9 /
:*�,,�:3����� imgdl 6 4 ) .

j . LjZgk]jZgbqgh_ ijbagZgb_ b f_`^mgZjh^gZy km^_[gZy ihfhsv

�ijbgpbiu ������

2 8 . Ohly j_qv g_ b^_l h klj_fe_gbb mklZgh\blv h[yaZl_evkl\h ijbagZ\Zlv

ihklZgh\e_gby� \ug_k_ggu_ \ ^jm]bo ]hkm^Zjkl\Zo� beb khljm^gbqZlv k km^Zfb

beb lj_l_ckdbfb km^Zfb \ ^jm]bo ]hkm^Zjkl\Zo� ihhsj_gb_ khljm^gbq_kl\Z \

\ug_k_gbb ^hihegbl_evguo f_klguo ihklZgh\e_gbc fh`_l h[_ki_qb\Zlv

hsmlbfu_ j_amevlZlu k lhqdb aj_gby dZd ijbagZgby� lZd b km^_[ghc ihfhsb� Ih

ijhkv[_ h^ghc ba klhjhg� km^ fh`_l ijbgylv \h \gbfZgb_ ihklZgh\e_gby�

\ug_k_ggu_ \ ^jm]bo ]hkm^Zjkl\Zo� Djhf_ lh]h� \ kemqZ_ g_h[oh^bfhklb km^

fh`_l khljm^gbqZlv ^ey h[_ki_q_gby wnn_dlb\ghklb ihklZgh\e_gbc�

\ug_k_gguo ^jm]bfb km^Zfb� b jZkkfZljb\Zlv \hijhk h khhl\_lkl\mxsbo

f_klguo kj_^kl\Zo km^_[ghc aZsblu�

2 9 . Lhl nZdl� qlh ihklZgh\e_gb_ bf__l kdhj__ \j_f_gguc oZjZdl_j� Z g_

y\ey_lky hdhgqZl_evguf� kZf ih k_[_ g_ ^he`_g kem`blv ij_iylkl\b_f ^ey

khljm^gbq_kl\Z beb ^Z`_ ijbagZgby b ijb\_^_gby \ bkiheg_gb_ �\hijhk h

ijb\_^_gbb \ bkiheg_gb_ h[_ki_qbl_evguo f_j jZkkfZljb\Z_lky \

^hdmf_gl_ $�&1���:*�,,�:3����� imgdlu 5 2 -8 0 ) .

II. '$�������
��!�������������� ������������
������
�����
��������
 ����
�����

3 0 . AZdhgh^Zl_evgu_ \ZjbZglu j_r_gby ijh[e_f� k\yaZgguo k ijZ\hf

lj_l_ckdh]h km^Z \ughkblv ihklZgh\e_gb_ h[ h[_ki_qbl_evguo f_jZo� g_

y\eyxlky _^bghh[jZagufb� < g_dhlhjuo ]hkm^Zjkl\Zo lZdh_ ijZ\h

ih^jZamf_\Z_lky� < ^jm]bo ]hkm^Zjkl\Zo bf_xlky q_ldb_ iheh`_gby� ^Zxsb_

lj_l_ckdhfm km^m ijZ\h \ughkblv ihklZgh\e_gby h[ h[_ki_qbl_evguo f_jZo� <

khhl\_lkl\bb k g_dhlhjufb aZdhgZfb h[ Zj[bljZ`_ ijZ\h km^Z \ughkblv

ihklZgh\e_gb_ h[ h[_ki_qbl_evguo f_jZo h[mkeh\e_gh kh]eZkb_f klhjhg� Z

aZdhg h]jZgbqb\Z_lky ijbagZgb_f wnn_dlb\ghklb kh]eZr_gby klhjhg h
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ij_^hklZ\e_gbb lZdh]h ijZ\Z lj_l_ckdhfm km^m� < jy^_ ]hkm^Zjkl\ kqblZ_lky

lZd`_� qlh lj_l_ckdbc km^ g_ bf__l ijZ\Z \ughkblv ihklZgh\e_gby h[

h[_ki_qbl_evguo f_jZo� b kqblZ_lky� qlh klhjhgu g_ fh]ml gZ^_eylv lj_l_ckdbc

km^ lZdbf ijZ\hf� < khhl\_lkl\bb k p_euf jy^hf Zj[bljZ`guo j_]eZf_glh\

lj_l_ckdbc km^ bf__l ijZ\h ij_^ibku\Zlv h[_ki_qbl_evgu_ f_ju �gZijbf_j�

klZlvy �� J_]eZf_glZ XGKBLJ:E�� < ijZ\beZo b ghjfZo� gZ^_eyxsbo

lj_l_ckdbc km^ ijZ\hf ij_^ibku\Zlv h[_ki_qbl_evgu_ f_ju� \hijhk h imlyo

hkms_kl\e_gby lZdh]h ijZ\Z hklZ\ey_lky� dZd ijZ\beh� gZ mkfhlj_gb_

lj_l_ckdh]h km^Z�

3 1 . JZ[hqZy ]jmiiZ jZkkfhlj_eZ �gZ k\h_c ljb^pZlv \lhjhc k_kkbb \ fZjl_

2 0 0 0 ]h^Z� \hijhk h `_eZl_evghklb b p_e_khh[jZaghklb ih^]hlh\db

mgbnbpbjh\Zggh]h g_aZdhgh^Zl_evgh]h l_dklZ h kn_j_ ^_ckl\by

h[_ki_qbl_evguo f_j� dhlhju_ fh]ml [ulv ij_^ibkZgu lj_l_ckdbf km^hf� b

ijhp_^mjZo \ug_k_gby ihklZgh\e_gby h lZdbo f_jZo �$�&1������� imgdlu 8 0 -
���� Ijb wlhf rbjhdmx ih^^_j`dm ihemqbeh ij_^eh`_gb_ ih^]hlh\blv

g_aZdhgh^Zl_evguc l_dkl� gZijbf_j jmdh\h^ysb_ ijbgpbiu beb ijZdlbq_kdh_

jmdh\h^kl\h� \ dhlhjuo jZkkfZljb\Zebkv [u lZdb_ \hijhku� dZd \b^u

h[_ki_qbl_evguo f_j� dhlhju_ fh]ml [ulv ij_^ibkZgu lj_l_ckdbf km^hf�

^bkdj_pbhggu_ iheghfhqby \ hlghr_gbb ij_^ibku\Zgby lZdbo f_j� b

jmdh\h^ysb_ ijbgpbiu hkms_kl\e_gby lZdbo ^bkdj_pbhgguo iheghfhqbc beb

`_ mkeh\by beb h[klhyl_evkl\Z� \ dhlhjuo ih^h[gu_ f_ju fh]ml [ulv

ij_^ibkZgu� ;ueh \ukdZaZgh fg_gb_ h lhf� qlh jZatykg_gby� kh^_j`Zsb_ky \

lZdbo jmdh\h^ysbo ijbgpbiZo� ^he`gu aZljZ]b\Zlv rbjhdbc djm] \hijhkh\ b

^he`gu ho\Zlu\Zlv \k_ h[_ki_qbl_evgu_ f_ju� mihfygmlu_ \ imgdl_ 6 3
^hdmf_glZ A / C N .9 /W G .I I /W P.1 0 8 �l�_� Z� f_ju� gZijZ\e_ggu_ gZ kh^_ckl\b_

ijh\_^_gbx Zj[bljZ`gh]h jZa[bjZl_evkl\Z� b ) f_ju \h ba[_`Zgb_ m[uldh\ beb

ms_j[Z b f_ju� gZijZ\e_ggu_ gZ khojZg_gb_ hij_^_e_ggh]h khklhygby ^_e ^h

jZaj_r_gby kihjZ� Z lZd`_ k� f_ju ih kh^_ckl\bx ihke_^mxs_fm ijb\_^_gbx \

bkiheg_gb_ Zj[bljZ`gh]h j_r_gby�� < lh `_ \j_fy [ueh lZd`_ mdZaZgh� qlh

jmdh\h^ysb_ ijbgpbiu [m^ml hkh[_ggh ihe_agufb ijbf_gbl_evgh d f_jZf� \

hlghr_gbb dhlhjuo qZs_ \hagbdZ_l g_h[oh^bfhklv h[_ki_qblv ijb\_^_gb_ \

bkiheg_gb_ ih ijbdZam km^Z�

3 2 . ;ueh ijbgylh j_r_gb_ h lhf� qlh K_dj_lZjbZlm ke_^m_l ih^]hlh\blv

^hdmf_gl� kh^_j`Zsbc ZgZeba iheh`_gbc b ijZdlbdb \ hlghr_gbb

h[_ki_qbl_evguo f_j� ij_^ibku\Z_fuo lj_l_ckdbfb km^Zfb� Z lZd`_ we_f_glu

[m^ms_]h mgbnbpbjh\Zggh]h g_aZdhgh^Zl_evgh]h l_dklZ� JZ[hqZy ]jmiiZ

ijbagZeZ� qlh bgnhjfZpby� g_h[oh^bfZy ^ey ih^]hlh\db lZdh]h ^hdmf_glZ� g_

\k_]^Z fh`_l [ulv iheghklvx ^hklmighc� b ihwlhfm h[jZlbeZkv k ijhkv[hc d

]hkm^Zjkl\Zf b f_`^mgZjh^guf hj]ZgbaZpbyf� ijbgbfZxsbf mqZklb_ \

h[km`^_gbyo \ jZfdZo JZ[hq_c ]jmiiu� Z lZd`_ d wdki_jlZf� aZbgl_j_kh\Zgguf

\ __ jZ[hl_� gZijZ\blv \ K_dj_lZjbZl khhl\_lkl\mxsmx bgnhjfZpbx �gZijbf_j�

Zj[bljZ`gu_ j_]eZf_glu� gZmqgu_ b ijZdlbq_kdb_ fZl_jbZeu� Z lZd`_ ijbf_ju

l_dklh\ h ij_^ibkZgguo h[_ki_qbl_evguo f_jZo [_a mdZaZgby gZbf_gh\Zgbc

klhjhg b ^jm]hc dhgnb^_gpbZevghc bgnhjfZpbb�� K_dj_lZjbZl aZgbfZ_lky \

gZklhys__ \j_fy k[hjhf lZdhc bgnhjfZpbb b ih^]hlh\dhc bkke_^h\Zgby�

dhlhjh_ \dexqZ_l ijh_dl ieZgZ \hafh`guo jmdh\h^ysbo ijbgpbih\� ^ey

jZkkfhlj_gby JZ[hq_c ]jmiihc gZ h^ghc ba __ ihke_^mxsbo k_kkbc� J_amevlZlu

ij_^\Zjbl_evghc jZ[hlu ihdZau\Zxl� qlh \ \hafh`gu_ jmdh\h^ysb_ ijbgpbiu

fh]ml [ulv \dexq_gu ke_^mxsb_ \hijhku� \b^u h[_ki_qbl_evguo f_j� dhlhju_
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fh]ml [ulv ij_^ibkZgu lj_l_ckdbf km^hf� ijhp_kkmZevgu_ Zki_dlu�

ij_^r_kl\mxsb_ ij_^ibkZgbx h[_ki_qbl_evguo f_j� hkms_kl\e_gb_

^bkdj_pbhgguo iheghfhqbc \ hlghr_gbb \ug_k_gby ihklZgh\e_gby h[

h[_ki_qbl_evguo f_jZo b \hijhku� k\yaZggu_ k \ug_k_gb_f lZdh]h

ihklZgh\e_gby ihke_ lh]h� dZd hgh [ueh ij_^ibkZgh� lZdb_ dZd kh^_j`Zgb_

ij_^ibkZgby� ihke_^kl\by g_\uiheg_gby b baf_g_gb_ h[_ki_qbl_evguo f_j�

JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l jZkkfhlj_lv ]hlh\ys__ky bkke_^h\Zgb_ gZ

h^ghc ba ihke_^mxsbo k_kkbc� k l_f qlh[u ijbgylv j_r_gb_ ih \hijhkm h lhf�

y\eyxlky eb hijZ\^Zggufb dZdb_±eb[h f_ju kh klhjhgu Dhfbkkbb�

III. &��
���������
����������������
����%����

3 3 . GZ k\h_c ljb^pZlv \lhjhc k_kkbb JZ[hqZy ]jmiiZ jZkkfhlj_eZ \hafh`gu_

l_fu ^ey [m^ms_c jZ[hlu� \ lhf qbke_ \hijhku� dZkZxsb_ky lhedh\Zgby lZdbo

aZdhgh^Zl_evguo iheh`_gbc� dZd iheh`_gby� kh^_j`Zsb_ky \ klZlv_ I I (3 )
Gvx�chjdkdhc dhg\_gpbb �beb \ klZlv_ ���� Lbih\h]h aZdhgZ XGKBLJ:E h

f_`^mgZjh^ghf lhj]h\hf Zj[bljZ`_� �A / C N .9 /4 6 8 � imgdlu ���±����� GZ

ijZdlbd_ lZdb_ iheh`_gby ijb\h^yl d jZaebqguf j_amevlZlZf� \ qZklghklb

\hijhk h dhfi_l_gpbb km^Z i ) ijb ijbgylbb j_r_gby h gZijZ\e_gbb klhjhg \

Zj[bljZ`� i i ) ijb jZkkfhlj_gbb \hijhkZ h lhf� y\ey_lky eb Zj[bljZ`gh_

kh]eZr_gb_ g_^_ckl\bl_evguf� mljZlb\rbf kbem beb g_ ih^^Zxsbfky

bkiheg_gbx� b i i i ) dh]^Z hl\_lqbd kkueZ_lky gZ lhl nZdl� qlh ijhp_^mju

Zj[bljZ`gh]h jZa[bjZl_evkl\Z m`_ \ha[m`^_gu b qlh lj_l_ckdbc km^ m`_ ijbgye

j_r_gb_ �A / C N .9 /4 6 8 � imgdl ����� JZ[hqZy ]jmiiZ \ujZabeZ fg_gb_� qlh lZdb_

\hijhku bf_xl kms_kl\_ggh_ ijZdlbq_kdh_ agZq_gb_� ihkdhevdm hgb \uau\Zxl

g_hij_^_e_gghklv b ihl_gpbZevgh \_^ml d ijh\hehqdZf \ jy^_ ]hkm^Zjkl\�

K_dj_lZjbZl aZgbfZ_lky \ gZklhys__ \j_fy ih^]hlh\dhc bkke_^h\Zgby� \ dhlhjhf

jZkkfZljb\Zxlky imlb j_r_gby lZdbo \hijhkh\ km^Zfb b kl_i_gv jZaebqbc \

lhedh\Zgbb� J_amevlZlu ij_^\Zjbl_evguo bkke_^h\Zgbc ihdZau\Zxl� qlh� ohly

klZlvy � Lbih\h]h aZdhgZ b klZlvy I I ��� Gvx±chjdkdhc dhg\_gpbb \h fgh]hf

ZgZeh]bqgu� hgb� dZd ijZ\beh� lhedmxlky jZaebqguf h[jZahf \ k\yab k

g_dhlhjufb Zki_dlZfb \ gZpbhgZevguo km^Zo� Ijb jZkkfhlj_gbb \hijhkZ h

^_ckl\bl_evghklb Zj[bljZ`gh]h kh]eZr_gby km^u� jZkkfZljb\Zxsb_ wlhl

\hijhk \ k\yab kh klZlv_c �� dZd ijZ\beh� h]jZgbqb\Zxlky jZkkfhlj_gb_f ^_eZ

p r im e  fa c ie � \ lh \j_fy dZd km^u� jZkkfZljb\Zxsb_ lhl `_ \hijhk \ k\yab kh

klZlv_c I I���� bkihevamxl ih^oh^� kh]eZkgh dhlhjhfm hgb h[eZ^Zxl �\k_fb

iheghfhqbyfb� ^ey jZkkfhlj_gby Zj]mf_glh\� \ lhf qbke_ aZkemrb\Zgby� ijb

g_h[oh^bfhklb� k\b^_l_evkdbo ihdZaZgbc� \ p_eyo jZkkfhlj_gby g_ lhevdh

\hijhkZ h kh[ex^_gbb nhjfZevguo lj_[h\Zgbc� gh b ^_ckl\bl_evghklb

iheh`_gbc kms_kl\Z� JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l jZkkfhlj_lv

ih^]hlZ\eb\Z_fh_ bkke_^h\Zgb_ gZ h^ghc ba k\hbo ihke_^mxsbo k_kkbc \ p_eyo

ijbgylby j_r_gby h lhf� y\ey_lky eb ijbgylb_ dZdbo±eb[h f_j kh klhjhgu

Dhfbkkbb hijZ\^Zgguf�


