II. INTERNATIONAL LEGISLATION ON SHIPPING

Working Group on International Legislation on Shipping; report on the work of the first session, 22-26 March 1971
(A/CN.9/55) *

I. INTRODUCTION

1. The Working Group on International Legislation
on Shipping was established by the United Nations
Commission on International Trade Law at its second
session, held in March 1969. The Working Group con-
sists of the following seven members of the Commission:
Chile, Ghana, India, United Arab Republic, Union of
Soviet Socialist Republics, United Kingdom of Great
Britain and Northern Ireland, and the United States
of America. !

2. The Working Group held its first meeting during
the third session of the Commission and made certain
recommendations which were included in the decision
of the Commission on the subject: 2

“The Commission:

“Decides:

“l. To request the Chairman of the Working
Group on International Shipping Legislation to attend,
as the Special Representative of the Commission, the
session of the United Nations Conference on Trade
and Development Working Group on Shipping
Legislation to be held at Geneva in December 1970
or February 1971;

“2. To request the Special Representative:

“(a) To observe the session of the Working Group
on Shipping Legislation of the United Nations Con-
ference on Trade and Development;

* 26 March 1971.

1 Report of the United Nations Commission on International
Trade Law on the work of its second session (1969), Official
Records of the General Assembly, Twenty-fourth session, Sup-
plement No. 18 (A/7618), para. 133; Yearbook of the United
Nations Commission on International Trade Law (hereinafter
referred 10 as UNCITRAL Yearbook), vol. I: 1968-1970, part
two, II, A. The current membership of the Working Group
reflects a decision by 1lhe Commission at its third session making
provision for the effect of the expiration in 1970 of membership
in the Commission. Report of the United Nations Commission
on International Trade Law on the work of its third session
(1970), Official Records of the General Assembly, Twenty-fifth
Session, Supplement No. 17 (A/8017) (hereinafter cited as
UNCITRAL report on third session (1970), para. 165);
UNCITRAL Yearbook, vol. I. 1968-1970, part two, IIl, A.

2 UNCITRAL report on third session (1970), para. 166; op.
cit, supra, note 1.
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“(b) To inform that Working Group of the course
of the discussion in the Commission at the present
session;

“(c) To express the Commission’s desire to avoid
duplication of work and to strengthen the close co-
operation and effective co-ordination between the
Commission and the United Nations Conference on
Trade and Development in making progress in the
study of shipping legislation, and invite their views
on how this objective might best be achieved;

“(dy To submit a report on the session of the
Working Group of the United Nations Conference
on Trade and Development to the Commission’s
Working Group;

“3. That, at the request of the Special Rep-
resentative, the Chairman of the third session of the
Commission shall request the Secretary-General to
convene a meeting of the Working Group on Ship-
ping, it being understood that duplication between
the Working Groups of the Commission and of the
United Nations Conference on Trade and Develop-
ment should be avoided;

“4. That the meeting of the Working Group shall
be held in Geneva, for a period not longer than a
week, after the session of the Working Group of the
United Nations Conference on Trade and Develop-
ment and before the opening of the fourth session of
the Commission;

“5. That, if the Commission’s Working Group
meets after 1 January 1971, its composition shall be
the following:

“(@) Members of the present Working Group
whose membership continues, and those re-elected to
the Commission;

“(b) For the remaining membership of the Work-
ing Group, the alternates as elected by the Com-
mission at its present session, who shall become full
members of the Working Group and will be designated
as members;

“6. To request the Secretary-General to invite
other members of the Commission, and intergovern-
mental and non-governmental organizations active in
the field to be present as observers at the meeting of
the Working Group;,

“7. That the terms of reference of the Working
Group at its meeting shall be the same as were
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assigned to the Working Group under paragraph 3
of the resolution adopted at the second session,
namely “to indicate the topics and method of work
on the subject, ... giving full regard to the recom-
mendations of the United Nations Conference on
Trade and Development and any of its organs”;

“8. That the Working Group will submit its
report to the fourth session of the Commission;

“9. That the term of the Working Group on
International Shipping Legislation will expire after
it has submitted its report to the fourth session of
the Commission, in view of the fact that it is
anticipated that a new and larger Working Group
will be set up at the fourth session of the Com-
mission.”

3. The Working Group held its second session at
the Headquarters of the World Health Organization in
Geneva from 22 to 26 March 1971 and considered
the tasks assigned to it by the Commission, which were
to indicate the topics and methods of work on the
subject, giving full regard to the recommendations of
the United Nations Conference on Trade and Develop-
ment and any of its organs.

4, Six members of the Working Group were rep-
resented at the session. 2 The Chairman of the UNCTAD
Working Group on International Shipping Legislation,
Mr. Patriota (Brazil) participated as special representa-
tive of that Working Group. The session was also
attended by observers from: Australia, Belgium, France,
Mexico, Norway, the People’s Republic of Poland,
Spain, Syria, the United Republic of Tanzania and
Trinidad and Tobago, and from the following inter-
governmental and international non-governmental organ-
izations: the United Nations Conference on Trade and
Development and the International Chamber of Ship-

ping.
5. The Working Group, by acclamation, elected the
following officers:
Chairman : Mr. Rafael Lasalvia (Chile)
Rapporteur : Mr. Dileep A. Kamat (India).

6. The following documents were placed before

the Working Group:

(@) Provisional agenda (A/CN.9/WG.3/WP.1)

(b) Working paper by the Secretariat (A/CN.9/
WG.3/WP.2)

(¢) Report by the Chairman of the first session of
the UNCITRAL Working Group on Interna-
tional Shipping Legislation on his participation
as special representative at the session of the
UNCTAD Working Group on International
Shipping Legislation (A/CN.9/WG.3/WP.3)

(d) Report by the UNCTAD secretariat: Bills of
lading (TD/B/C.4/ISL/6)

(¢) Report of the UNCTAD Working Group on
International Legislation on Shipping on its
second session held at the Palais des Nations,

3 The list of participants and observers is contained in
annex I to this report.

Geneva, from 15 to 26 February 1971 (TD/B/
C.4/86).

7. The Working Group adopted the following
agenda:

1. Election of officers.
2. Adoption of the agenda.

3. Report of the special representative from
UNCITRAL on the second session of the UNCTAD
Working Group on International Legislation on
Shipping.

4. Statement by the Chairman of the second session of
the UNCTAD Working Group.

5. Consideration of topics and methods of work on
the subject of international legislation on shipping
to be indicated to the Commission.

6. Adoption of the report.

8. The Chairman of the second session of the
UNCTAD Working Group reported on that session
which met from 15 to 26 February 1971. In this report
he stressed the need for close co-operation between
the UNCTAD and UNCITRAL Working Groups since
these two groups have complementary mandates. He
pointed out that the UNCTAD Working Group at its
second session had discussed one main subject in depth,
namely, bills of lading, on the basis of the UNCTAD
Secretariat’s report on bills of lading (TD/B/C.4/ISL/
6). In conformity with its terms of reference, the Work-
ing Group reviewed the economic and commercial
aspects of existing international legislation and practices
related to bills of lading and gave particular attention
to the needs of economic development of the developing
countries. The result of that examination is reflected in
the report of the Working Group (TD/B/G.4/86), and
was the subject of a unanimous resolution. ¢

9. The Chairman of the UNCTAD Working Group
summarized the Working Group’s recommendations on
the subject of bills of lading, and pointed out that the
proposed examination by UNCITRAL of existing rules
and practices should aim at the removal of such un-
certainties and ambiguities as exist and also the estab-
lishment of a balanced allocation of risks between the
cargo owner and the carrier. He referred to the recom-
mendation of the UNCTAD Working Group that
UNCITRAL should be invited to undertake the exami-
nation of those subjects referred to in the resolution
and, as appropriate, to prepare the necessary draft texts.
He stated that a sense of extreme urgency for improve-
ment of the rules and practices governing bills of
lading was generally voiced by representatives of devel-
oping countries who took part in the discussion on
this matter. On the other hand, a number of represen-
tatives of the developed market economy countries
members of the Working Group stressed that efforts
to review this matter should proceed with great caution.
However, these representatives and the representatives
of socialist countries of Eastern Europe agreed that
many of the provisions of the ‘“Hague Rules” should

4 The resolution on bills of lading, adopted by the UNCTAD
Working Group is reproduced in annex II to this report.
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be reviewed in order to improve, clarify and simplify
the law, to make their provisions more consistent with
the rules prevailing in other international transport
conventions, and to conform with present needs and
conditions of international trade. He submitted that the
caution recommended by some was not at all incom-
patible with the urgency and priority voiced by many
members who advocated change in the existing rules
and practices governing international shipping legisla-
tion.

10. The Chairman of the UNCTAD Working Group
also reported that the UNCTAD Working Group on
International Shipping Legislation, in another resolution,
had decided to modify the order of priority in its pro-
gramme of work. Accordingly, the UNCTAD Working
Group at its next (third) session would consider the
subject of liner conference practices, while the item
concerning charter parties would be dealt with at its
fourth session. He suggested that this Working Group
may wish to take note of this change of priority on the
work programme related to international shipping legis-
lation, since it may have a bearing on the future
activities of UNCITRAL on this field.

II. ToPICS AND METHODS OF WORK

11. Pursuant to its mandate “to indicate the topics
and method of work on the subject”, giving full regard
to the recommendations of UNCTAD and any of its
organs, the UNCITRAL Working Group considered,
first, the topics which might be taken up and, second,
the methods of work which might be employed.

12. Possible topics and methods of work were
considered during full and detailed discussions on the
basis of the working paper prepared by the Secretariat
(A/CN.9/WG.3/WP.2).

13. After thorough discussion by representatives of
members of the Working Group and the observers, the
Working Group decided as follows:

The Working Group
Recommends:

(1) That within the priority topic of international
legislation on shipping, consideration should be given
to the subject of bills of lading. In view of the impor-
tance and scope of this subject it would not be practic-
able to consider other subjets for the time being;

(2) That within the subject of bills of lading, the
topics for consideration should include those indicated
in paragraphs 1 and 2 of the resolution of the UNCTAD
Working Group on International Shipping Legislation
adopted at its second session held on 15 to 26 Febrnary
1971. Paragraphs | and 2 of the resolution state:

“l. Considers that the rules and practices con-
cerning bills of lading, including those rules contained
in the International Convention for the Unification
of certain Rules of Law relating to Bills of Lading
(the Brussels Convention 1924) and in the protocol
to amend that Convention (the Brussels protocol
1968), should be examined with a view to revising
and amplifying the rules as appropriate, and that a

new international convention may if appropriate be
prepared for adoption under the auspices of the
United Nations;

“2. Further considers that the examination refer-
red to in paragraph 1 should mainly aim at the
removal of such uncertainties and ambiguities as
exist and at establishing a balanced allocation of risks
between the cargo owner and the carrier, with appro-
priate provisions concerning the burden of proof;
in particular the following areas, among others,
should be considered for revision and amplification:

“(a) Responsibility for cargo for the entire period
it is in the charge or control of the carrier or
his agents;

“(b) The scheme of responsibilities and liabilities,
and rights and immunities, incorporated in
articles III and IV of the Convention as
amended by the Protocol and their interaction
and including the elimination or modification
of certain exceptions to carrier’s liability;

“(c) Burden of proof;

“(d) Jurisdiction;

“(e) Responsibility for deck cargoes, live animals
and trans-shipment;

“(f) Extension of the period of limitation;

“(g) Definitions under article I of the Convention;

“(h) Elimination of invalid clauses in bills of
lading;

“(i) Deviation, seaworthiness and unit limitation
of liability.”

It is noted that, by its terms, paragraph 2 of the reso-
lution does not confine consideration to those areas
listed in subparagraphs (a) through (i).

(3) That the Commission establish a new and
enlarged working group on international legislation on
shipping and that the composition of the working group
take account of the need to represent the various regions
and economic interests.

(4) That the Commission request the new working
group to meet during the fourth session of the Com-
mission to consider the organization of its work.

(5) That the Secretariat be requested to provide
the new working group with the material that may be
necessary for the performance of its work.

(6) That the Secretariat be invited to prepare studies
on the areas listed in paragraph 31 of the working paper
with proposals indicating possible solutions for consider-
ation by the new working group. It is understood that
the reference in paragraph 31 of the working paper to
subparagraph (g) of the UNCTAD resolution is intended
to refer to those definitions that are relevant to sub-
paragraphs (a), (d) and (e) of the UNCTAD resolution.

(7) That with regard to other areas, the new working
group be requested to consider at its organizational
session the most appropriate methods of work, including
the preparation of studies by the Secretariat indicating
possible solutions and the possibility of allocating parti-
cular topics to its members for reports and, as appro-
priate, the drafting of new texts for consideration by
the working group so that the work on these areas can
also be carried forward as quickly as possible.
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14. One observer placed before the Working Group
a proposal for the organization of work on the subject.
He noted that this proposal was in many respects
similar to the programme of work recommended by the
Working Group but suggested that the new working
group might find this proposal useful. This proposal
appears as annex III

15. Consideration was given to the size of the new
working group that would assure representation to
different geographic regions and economic interest and
would also be compatible with efficient working
methods. After discussion of various suggestions, it
was agreed that this question should be referred to the
Commission for decision at the fourth session.

16. Consideration was also given to the extent to
which observers should be invited to meetings of the
new working group. It was suggested that the Secretary-
General might be requested to invite not only members
of the Commission and international organizations active
in the field but also other States. In view of the
possibility that this suggestion might present admin-
istrative problems, it was concluded that this question
should be referred to the Commission for further con-
sideration at the fourth session.

17. Several representatives stated that the working
paper prepared by the Secretariat (A/CN.9/WG.3/
WP.2) had proved to be very useful in the deliberations
of the Working Group. It was agreed that the working
paper should be placed before the new working group
for consideration, with special reference to the portions
dealing with the programme of work.

18. In connexion with paragraph (5) of the above
recommendation requesting the Secretariat to provide
the new working group with the material that may be
necessary for the performance of its work, it was agreed
that all members of the Commission should be requested
to draw the Secretariat’s attention to such relevant
material.
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ANNEX II

Resolution on Bills of Lading * adopted at the second session of the
Working Group on International Shipping Legislation of the United
Nations Conference on Trade and Development (UNCTAD)
15-26 February 1971

The Working Group on International Shipping Legislation

Taking note with appreciation of the secretariat report entitled
“Bills of Lading” (TD/B/C.4/1SL/6),

Having examined and discussed the existing rules and prac-
tices concerming bills of lading and their effect on cargo
interests,

Considering that some of these rules and practices create
uncertainties in the application of laws and the interpretation
of terms and that the removal of these uncertainties is expected
to reduce in various instances costs in international trade which
are onerous for cargo-owners, especially in developing countries.

Recalling that the General Assembly, in its resolution 2205
(XXI) establishing the United Nations Commission on Inter-
national Trade Law (UNCITRAL), in particular operative
paragraphs 8 and 10 of part Il thereof, provided for close
co-operation between UNCITRAL and UNCTAD,

Further recalling that the Committee on Shipping, in its
resolution 7 (III), having noted the decision of UNCITRAL to
include international legislation on shipping among the priority
items in its programme of work, included in the terms of
reference of this Working Group a provision to the effect that
it may make recommendations and prepare related documenta-
tion to be submitted to UNCITRAL for the drafting of new
legislation or other appropriate action;

1. Considers that the rules and practices concerning bills of
lading, including those rules contained in the International
Convention for the Unification of Certain Rules of Law relating
to Bills of Lading (the Brussels Convention 1924) and in the
protocol to amend that Convention (the Brussels protocol 1968),

1 TD/B/C.4/86, annex I.

should be examined with a view to revising and amplifying the
rules as appropriate, and that a new international convention
may if appropriate be prepared for adoption under the auspices
of the United Nations;

2. Further considers that the examination referred to in
paragraph 1 should mainly aim at the removal of such
uncertainties and ambiguities as exist and at establishing a
balanced allocation of risks between the cargo owner and the
carrier, with appropriate provisions concerning the burden of
proof; in particular the following areas, among others, should
be considered for revision and amplification:

(a) Responsibility for cargo for the entire period it is in the
charge or control of the carrier or his agents;

(b) The scheme of responsibilities and liabilities, and rights
and immunities, incorporated in articles III and IV of the
Convention as amended by the Protocol and their interaction
and including the elimination or modification of certain excep-
tions to carrier’s liability;

(¢) Burden of proof;

(d) Jurisdiction;

(e) Responsibility for deck cargoes, live animals, and trans-
shipment;

(f) Extension of the period of limitation;

(g) Definitions under article I of the Convention;

(h) Elimination of invalid clauses in bills of lading;

(i) Deviation, seaworthiness and unit limitation of liability.

3. Recommends that, in the spirit of co-operation between
UNCITRAL and UNCTAD enjoined by the above-mentioned
resolutions of the General Assembly and the Committee on
Shipping, UNCITRAL should be invited to undertake the
examination referred to in paragraph | and, as appropriate,
prepare the neccssary draft texts, taking into account the report
of this Working Group and the UNCTAD secretariat report
(TD/B/C.4/1SL/6);

4. Expresses the wish that, in the same spirit of co-operation,
the outcome of the work of UNCITRAL on the subject of
bills of lading will be conveyed to this Working Group for its
comments;

5. Invites the Chairman of this Working Group to attend, as
its special representative, the meeting of the Working Group on
International Legislation on Shipping of UNCITRAL which is
scheduled to be held in Geneva from 22 to 26 March 1971 and
to report on its proceedings to the Committee on Shipping at
its fifth session and to this Working Group at its third session;

6. Request the UNCTAD secretariat, without prejudice to
the consideration by the Committee on Shipping of this resolu-
tion, to convey it, together with the reports on the first and
second sessions of this Working Group, to the UNCITRAL
Working Group to be available to that Group at its next
meeting.

ANNEX I

Suggestions submitted by the Representative of France (Observer)

[Not reproduced in the present volume.]



