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. 1 NTRODUCTI ON

1. The itementitled "Report of the United Nations Conm ssion on International
Trade Law on the work of its twenty-eighth session” was included in the

provi si onal agenda of the fiftieth session of the General Assenbly pursuant to
Assenbly resol ution 49/55 of 9 Decenber 1994.

2. At its 3rd plenary neeting, on 22 Septenber 1995, the General Assenbly, on
the recommendati on of the General Conmittee, decided to include the itemin its
agenda and to allocate it to the Sixth Conmittee.

3. For its consideration of the item the Sixth Commttee had before it the
fol |l owi ng docunents:

(a) Report of the United Nations Comm ssion on International Trade Law on
the work of its twenty-eighth session; 1/

(b) Report of the Secretary-General on the inplenentation of paragraph 8
of CGeneral Assenbly resolution 49/55 on granting travel assistance to del egates
of devel opi ng countries (A/50/434).

4. The Sixth Committee considered the itemat its 3rd to 5th and 35th
meetings, from26 to 28 Septenber and on 9 Novenber 1995. The views of the

1/ Oficial Records of the General Assenbly, Fiftieth Session, Supplenent

No. 17 (A 50/17).
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representatives who spoke during the Conmttee's consideration of the itemare
set out in the relevant summary records (A/C 6/50/ SR 3-5 and 35).

5. At the 3rd neeting, on 26 Septenber, the Chairnman of the United Nations
Commi ssion on International Trade Law at its twenty-ei ghth session introduced
the report of the Commission on the work of that session.

6. At the 5th neeting, on 28 Septenber, the Chairnan of the Commi ssion nade a
cl osi ng statenent.

1. CONSI DERATI ON OF PROPCSALS

A. Draft resolution A/VC. 6/50/L.4

7. At the 35th neeting, on 9 Novenber, the representative of Austria, on
behal f of Algeria, Argentina, Australia, Austria, Belgium Bolivia, Bosnia and
Her zegovi na, Botswana, Brazil, Canada, Croatia, the Czech Republic, Dennark,
Ecuador, Egypt, Finland, Germany, Greece, Guatemmla, Honduras, Hungary, ltaly,
Kenya, Mexico, Mdrocco, Norway, Peru, Poland, Portugal, Singapore, Slovakia,
Spai n, Sweden, Turkey, Uganda, Uruguay and Venezuela, |ater joined by Al bania
Azerbaijan, Bulgaria, Cyprus, France, India, Myannar, Nigeria and Thail and

i ntroduced a draft resolution entitled "Report of the United Nations Conm ssion
on International Trade Law on the work of its twenty-eighth session”

(A/C. 6/50/L.4).

8. At the same neeting, the Committee adopted draft resolution A/C.6/50/L.4
(see para. 12, draft resolution I).

9. The representative of the Russian Federation made a statenment after the
adoption of the draft resolution (see A/C 6/50/ SR 35).

B. Draft resolution A/VC 6/50/L.5

10. At the 35th neeting, on 9 Novenber, the representative of Austria, on
behal f of Australia, Austria, Bosnia and Herzegovina, Canada, Croatia, the Czech
Republic, Denmark, Ecuador, Finland, Guatenala, Honduras, Hungary, ltaly,
Norway, Portugal, Singapore, Slovakia, Spain, Sweden, the United Ki ngdom of

Geat Britain and Northern Ireland and the United States of Anerica, |ater
joined by France and Thail and, introduced a draft resolution entitled "United
Nat i ons Conventi on on | ndependent Guarantees and Stand-by Letters of Credit”
(A/C. 6/50/L.5).

11. At the sane neeting, the Comm ttee adopted draft resolution A/C. 6/50/L.5
wi thout a vote (see para. 12, draft resolution I1).

[11. RECOMMENDATI ONS OF THE SI XTH COW TTEE

12. The Sixth Committee recommends to the General Assenbly the adoption of the
following draft resol utions:
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DRAFT RESCLUTI ON

Report of the United Nations Comm ssion on Internationa
Trade Law on the work of its twenty-eighth session

The CGeneral Assenbly,

Recalling its resolution 2205 (XXI) of 17 Decenber 1966, by which it
created the United Nations Conmi ssion on International Trade Law with a nandate
to further the progressive harnonization and unification of the | aw of
international trade and in that respect to bear in mnd the interests of al
peopl es, in particular those of devel oping countries, in the extensive
devel opnent of international trade,

Reaffirming its conviction that the progressive harnonizati on and
unification of international trade law, in reducing or renoving | egal obstacles
to the flow of international trade, especially those affecting the devel opi ng
countries, would significantly contribute to universal econon c cooperation
anong all States on a basis of equality, equity and comon interest and to the
elimnation of discrimnation in international trade and thereby to the well-
bei ng of all peoples,

Stressing the value of participation by States at all |evels of economc
devel opnent and fromdifferent | egal systenms in the process of harnonizing and
uni fying international trade |aw,

Havi ng considered the report of the United Nati ons Conmi ssion on
International Trade Law on the work of its twenty-eighth session, 2/

M ndf ul of the valuable contribution to be rendered by the Conmm ssion
within the framework of the United Nations Decade of International Law,
particularly as regards the dissemnation of international trade |aw,

Concerned about the relatively | ow incidence of expert representation from
devel opi ng countries at sessions of the Conmmi ssion and particularly of its
wor ki ng groups during recent years, owing in part to inadequate resources to
finance the travel of such experts,

Havi ng considered the report of the Secretary-General, 3/

Concerned about the fact that the need for and interest in the training and
assi stance progranme of the Conmi ssion can only partially be nmet, in view of the
limted human and financial resources available, and that the work of the
Secretariat in the context of the Case-Law on the United Nations Conm ssion on
International Trade Law texts would substantially increase as the nunber of the
court decisions and arbitral awards covered thereby grows,

2/ Oficial Records of the General Assenbly, Fiftieth Session, Supplenent
No. 17 (A/50/17).

3/ A 50/ 434.
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1. Takes note with appreciation of the report of the United Nations

Conmmi ssion on International Trade Law on the work of its twenty-eighth session

2. Takes note with satisfaction of the conpletion and adoption by the
Conmmi ssion of the draft Convention on |Independent Guarantees and Stand-by
Letters of Credit; 4/

3. Commends the Conmission for the progress nade at its twenty-eighth
session in the preparation of a draft Mdel Law on Legal Aspects of El ectronic
Data I nterchange and Rel ated Means of Conmunication, as well as in the
preparation of draft Notes on Organizing Arbitral Proceedings, and in this
connection wel comes the decision of the Conmission to continue its consideration
of the draft Model Law and the draft Notes with a viewto conpleting its work
during its twenty-ninth session;

4. Wl cones the decision of the Conmission to conmence work on the
subj ects of receivables financing and cross-border insolvency, and to consider
the feasibility and desirability of undertaki ng work on negotiability and
transferability of electronic data interchange transport docunents, based on a
background study to be prepared by the Secretariat and on the discussion of the
topic by the Wrking Goup on Electronic Data Interchange at its thirtieth
sessi on;

5. Reaffirns the mandate of the Conm ssion, as the core | egal body wthin
the United Nations systemin the field of international trade |aw, to coordinate
| egal activities inthis field in order to avoid duplication of effort and to
promote efficiency, consistency and coherence in the unification and
har noni zation of international trade law, and in this connection reconmends t hat
t he Conmi ssion, through its secretariat, continue to maintain close cooperation
with the other international organs and organizations, including regiona
organi zations, active in the field of international trade |aw,

6. Also reaffirms the inportance, in particular for devel oping countries,
of the work of the Comm ssion concerned with training and technical assistance
inthe field of international trade |aw, such as assistance in the preparation
of national |egislation based on |egal texts of the Comm ssion

7. Expresses the desirability for increased efforts by the Commi ssion in
sponsoring semnars and synposia to provide such training and technica
assi stance, and in this connection

(a) Expresses its appreciation to the Conmm ssion for organizing sem nars
and briefing mssions in Arnmenia, Azerbaijan, Botswana, China, Colonbia, the
Czech Republic, CGeorgia, Kenya, Nam bia, Panama, Uzbeki stan and Zi nbabwe;

(b) Expresses its appreciation to the Governnents whose contributions nmade
it possible for the semnars and briefing mssions to take place, and appeals to
Governnents, the relevant United Nations organs, organizations and institutions

4/ Oficial Records of the General Assenbly, Fiftieth Session, Supplenent

No. 17 (A/50/17), annex |
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and individuals to make voluntary contributions to the United Nations Comm ssion
on International Trade Law Trust Fund for Synposia and, where appropriate, to
the financing of special projects, and otherwise to assist the secretariat of
the Conmi ssion in financing and organi zi ng sem nars and synposia, in particular
in devel oping countries, and in the award of fellowships to candi dates from
devel opi ng countries to enable themto participate in such sem nars and

synposi a;

(c) Appeals to the United Nations Devel opment Programme and ot her bodies
responsi bl e for devel opnent assi stance, such as the International Bank for
Reconstructi on and Devel opment and the European Bank for Reconstruction and
Devel opnent, as well as to CGovernnents in their bilateral aid progranmmes, to
support the training and technical assistance progranme of the Comm ssion and to
cooperate and coordinate their activities with those of the Conm ssion;

8. Appeal s to Governnments, the relevant United Nations organs,
organi zations and institutions and individuals, in order to ensure ful
participation by all Menber States in the sessions of the Conm ssion and its
wor ki ng groups, to make voluntary contributions to the trust fund for trave
assi stance to devel oping countries that are nenbers of the Commi ssion, at their
request and in consultation with the Secretary-CGeneral

9. Decides, in order to ensure full participation by all Menber States in
the sessions of the Conm ssion and its working groups, to continue its
consideration in the conpetent Main Conmittee during the fiftieth session of the
Ceneral Assenbly of granting travel assistance, within existing resources, to
the | east devel oped countries that are menbers of the Commi ssion, at their
request and in consultation with the Secretary-CGeneral

10. Requests the Secretary-CGeneral to ensure that adequate resources are
all ocated for the effective inplenentation of the programes of the Conm ssion

11. Stresses the inportance of bringing into effect the conventions
emanating fromthe work of the Conm ssion for the global unification and
har moni zation of international trade law, and to this end urges States that have
not yet done so to consider signing, ratifying or acceding to those conventions;

12. Also requests the Secretary-General to subnit a report on the
i npl enent ati on of paragraph 9 above to the General Assenbly at its fifty-first
sessi on.

DRAFT RESCLUTI ON | |

Uni ted Nations Convention on | ndependent Guarantees
and Stand-by Letters of Credit

The CGeneral Assenbly,

Recalling its resolution 2205 (XXl) of 17 Decenber 1966, by which it
created the United Nations Comm ssion on International Trade Law with a mandate
to further the progressive harnonization and unification of the | aw of



A 50/ 640
Engl i sh
Page 6

international trade and in that respect to bear in mnd the interests of al
peoples, in particular those of devel oping countries, in the extensive
devel opnent of international trade,

Bei ng aware of the uncertainty and lack of uniformty currently prevailing
anong the various legal systenms in the field of independent guarantees and
stand-by letters of credit,

Bei ng convinced that the adoption of a convention on independent guarantees
and stand-by letters of credit will usefully contribute to overconing the
current uncertainties and disparities in this field of considerable practica
i nportance and thus facilitate the use of such instruments,

Bei ng aware that the Conm ssion, at its twenty-second session in 1989,
decided to prepare uniformlegislation on independent guarantees and stand-by
letters of credit and entrusted the Wrking G oup on International Contract
Practices with the preparation of a draft,

Noting that the Wrking Goup devoted el even sessions, from 1990 to 1995
to the preparation of the draft United Nations Convention on |Independent
Guarantees and Stand-by Letters of Credit, and that all States and interested
i nternational organizations were invited to participate in the preparation of
the draft Convention at all the sessions of the Whrking Goup and at the twenty-
ei ghth session of the Conmm ssion, either as nenbers or observers, with a ful
opportunity to speak and nake proposals,

Taking note with satisfaction of the decision of the Comnmssion at its
twenty-ei ghth session 5/ to submt the draft Convention to the General Assenbly
for its consideration,

Taki ng note of the draft Convention adopted by the Comm ssion, 6/

1. Expresses its appreciation to the United Nations Conm ssion on
International Trade Law for preparing the draft United Nations Convention on
I ndependent Cuarantees and Stand-by Letters of Credit;

2. Adopts and opens for signature or accession the United Nations
Convention on I ndependent Guarantees and Stand-by Letters of Credit, contained
in the annex to the present resolution

3. Calls upon all Governments to consider becomng party to the
Conventi on.

5/ Oficial Records of the General Assenbly, Fiftieth Session, Supplenent

No. 17 (A/50/17), para. 201.

6/ I bid., annex |
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ANNEX
United Nations Convention on | ndependent Guarantees
and Stand-by lLetters of Credit
CHAPTER |. SCOPE OF APPLI CATI ON
Article 1
Scope of application
1. This Convention applies to an international undertaking referred to in

article 2:

(a) If the place of business of the guarantor/issuer at which the
undertaking is issued is in a Contracting State, or

(b) If the rules of private international law lead to the application of
the aw of a Contracting State,

unl ess the undertaki ng excludes the application of the Convention.

2. This Convention applies also to an international letter of credit not
falling within article 2 if it expressly states that it is subject to this
Conventi on.

3. The provisions of articles 21 and 22 apply to international undertakings
referred to in article 2 independently of paragraph 1 of this article.

Article 2

Under t aki ng

1. For the purposes of this Convention, an undertaking is an independent
commitment, known in international practice as an independent guarantee or as a
stand-by letter of credit, given by a bank or other institution or persons
("guarantor/issuer") to pay to the beneficiary a certain or determ nabl e anount
upon sinple demand or upon demand acconpani ed by ot her documents, in conformty
with the ternms and any docunentary conditions of the undertaking, indicating, or
fromwhich it is to be inferred, that paynent is due because of a default in the
performance of an obligation, or because of another contingency, or for noney
borrowed or advanced, or on account of any mature indebtedness undertaken by the
princi pal / appl i cant or another person

2. The undertaki ng may be given

(a) At the request or on the instruction of the custoner ("principal/
applicant") of the guarantor/issuer
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(b) On the instruction of another bank, institution or person
("instructing party") that acts at the request of the customer ("principal/
applicant”) of that instructing party; or

(c) On behal f of the guarantor/issuer itself.

3. Paynment nay be stipulated in the undertaking to be made in any form
i ncl udi ng:

(a) Paynent in a specified currency or unit of account;
(b) Acceptance of a bill of exchange (draft);
(c) Paynent on a deferred basis;
(d) Supply of a specified item of val ue.
4. The undertaking may stipulate that the guarantor/issuer itself is the
beneficiary when acting in favour of another person.
Article 3

| ndependence of undert aking

For the purposes of this Convention, an undertaking is independent where
the guarantor/issuer's obligation to the beneficiary is not:

(a) Dependent upon the existence or validity of any underlying
transaction, or upon any other undertaking (including stand-by letters of credit
or independent guarantees to which confirmations or counter-guarantees relate);
or

(b) Subject to any termor condition not appearing in the undertaking, or
to any future, uncertain act or event except presentation of docunents or
anot her such act or event within a guarantor/issuer's sphere of operations.

Article 4

Internationality of undertaking

1. An undertaking is international if the places of business, as specified in
t he undertaking, of any two of the followi ng persons are in different States:
guarantor/issuer, beneficiary, principal/applicant, instructing party,
confirmer.

2. For the purposes of the precedi ng paragraph
(a) If the undertaking lists nmore than one place of business for a given

person, the rel evant place of business is that which has the cl osest
relati onship to the undert aki ng;
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(b) If the undertaking does not specify a place of business for a given
person but specifies its habitual residence, that residence is relevant for
determining the international character of the undertaking.

CHAPTER I1. | NTERPRETATI ON
Article 5

Principles of interpretation

In the interpretation of this Convention, regard is to be had to its
i nternational character and to the need to pronote uniformty in its application
and the observance of good faith in the international practice of independent
guarantees and stand-by letters of credit.

Article 6
Definitions

For the purposes of this Convention and unless otherw se indicated in a
provision of this Convention or required by the context:

(a) "Undertaking"” includes "counter-guarantee" and "confirmati on of an
undert aki ng";

(b) "@uarantor/issuer" includes "counter-guarantor” and "confirner";

(c) "Counter-guarantee" means an undertaki ng given to the guarantor/issuer
of another undertaking by its instructing party and providing for paynment upon
si npl e demand or upon denmand acconpani ed by ot her docunents, in conformty with
the ternms and any docunentary conditions of the undertaking, indicating, or from
which it is to be inferred, that payment under that other undertaking has been
demanded from or made by, the person issuing that other undertaking;

(d) "Counter-guarantor" neans the person issuing a counter-guarantee;

(e) "Confirmation" of an undertaki ng means an undertaki ng added to that of
t he guarantor/issuer, and authorized by the guarantor/issuer, providing the
beneficiary with the option of demandi ng paynent fromthe confirnmer instead of
fromthe guarantor/issuer, upon sinple demand or upon demand acconpani ed by
ot her docunents, in conformity with the terns and any docunentary conditions of
the confirned undertaking, without prejudice to the beneficiary's right to
demand paynent fromthe guarantor/issuer

(f) "Confirmer" neans the person adding a confirmation to an undertaking;

(g) "Document" nmeans a communi cation made in a formthat provides a
conpl ete record thereof.
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CHAPTER I11. FORM AND CONTENT OF UNDERTAKI NG
Article 7
I ssuance, formand irrevocability of undertaking
1. | ssuance of an undertaking occurs when and where the undertaking | eaves the

sphere of control of the guarantor/issuer concerned.

2. An undertaking may be issued in any formwhich preserves a conplete record
of the text of the undertaking and provides authentication of its source by
general |y accepted nmeans or by a procedure agreed upon by the guarantor/issuer
and the beneficiary.

3. Fromthe time of issuance of an undertaking, a demand for payment may be
nmade i n accordance with the terms and conditions of the undertaking, unless the
undertaking stipulates a different tine.

4. An undertaking is irrevocabl e upon issuance, unless it stipulates that it
i s revocabl e.

Article 8
Anendnent

1. An undertaki ng may not be amended except in the formstipulated in the
undertaking or, failing such stipulation, in a formreferred to in paragraph 2
of article 7.

2. Unl ess otherwi se stipulated in the undertaking or el sewhere agreed by the
guarantor/issuer and the beneficiary, an undertaking is anended upon issuance of
t he amendnent if the anendnent has previously been authorized by the
benefi ci ary.

3. Unl ess ot herwi se stipulated in the undertaking or el sewhere agreed by the
guarantor/issuer and the beneficiary, where any amendnent has not previously
been aut horized by the beneficiary, the undertaking is anended only when the
guarantor/issuer receives a notice of acceptance of the amendnment by the
beneficiary in a formreferred to in paragraph 2 of article 7.

4. An anmendnment of an undertaking has no effect on the rights and obligations
of the principal/applicant (or an instructing party) or of a confirner of the
undert aki ng unl ess such person consents to the anendnent.
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Article 9

Transfer of beneficiary's right to denmand paynment

1. The beneficiary's right to demand paynment nmay be transferred only if
aut horized in the undertaking, and only to the extent and in the nanner
aut hori zed in the undert aki ng.

2. If an undertaking is designated as transferabl e w thout specifying whether
or not the consent of the guarantor/issuer or another authorized person is
required for the actual transfer, neither the guarantor/issuer nor any other
aut hori zed person is obliged to effect the transfer except to the extent and in
t he manner expressly consented to by it.

Article 10

Assi gnnent of records

1. Unl ess otherwi se stipulated in the undertaking or el sewhere agreed by the
guarantor/issuer and the beneficiary, the beneficiary may assign to another
person any proceeds to which it may be, or may becone, entitled under the
undert aki ng.

2. If the guarantor/issuer or another person obliged to effect paynment has
received a notice originating fromthe beneficiary, in a formreferred to in
paragraph 2 of article 7, of the beneficiary' s irrevocabl e assi gnnent, paynent
to the assignee discharges the obligor, to the extent of its paynent, fromits
liability under the undert aking.

Article 11

Cessation of right to demand paynent

1. The right of the beneficiary to demand paynent under the undertaki ng ceases
when:

(a) The guarantor/issuer has received a statement by the beneficiary of
release fromliability in a formreferred to in paragraph 2 of article 7;

(b) The beneficiary and the guarantor/issuer have agreed on the
term nation of the undertaking in the formstipulated in the undertaking or
failing such stipulation, in a formreferred to in paragraph 2 of article 7

(c) The ampunt avail abl e under the undertaki ng has been paid, unless the
undertaking provides for the automatic renewal or for an autonmatic increase of
t he anmobunt avail abl e or otherw se provides for continuation of the undertaking;

(d) The validity period of the undertaking expires in accordance with the
provisions of article 12.
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2. The undertaking may stipulate, or the guarantor/issuer and the beneficiary

may agree el sewhere, that return of the docunent enbodying the undertaking to
the guarantor/issuer, or a procedure functionally equivalent to the return of
the docunment in the case of the issuance of the undertaking in non-paper form
is required for the cessation of the right to demand paynment, either alone or in
conjunction with one of the events referred to in subparagraphs (a) and (b) of
paragraph 1 of this article. However, in no case shall retention of any such
docunment by the beneficiary after the right to demand paynment ceases in
accordance with subparagraph (c) or (d) of paragraph 1 of this article preserve
any rights of the beneficiary under the undertaking.

Article 12
Expiry
The validity period of the undertaking expires:

(a) At the expiry date, which may be a specified cal endar date or the | ast
day of a fixed period of time stipulated in the undertaking, provided that, if
the expiry date is not a business day at the place of business of the guarantor/
i ssuer at which the undertaking is issued, or of another person or at another
pl ace stipulated in the undertaking for presentation of the demand for paynent,
expiry occurs on the first business day which foll ows;

(b) If expiry depends according to the undertaking on the occurrence of an
act or event not within the guarantor/issuer's sphere of operations, when the
guarantor/issuer is advised that the act or event has occurred by presentation
of the docunent specified for that purpose in the undertaking or, if no such
docunment is specified, of a certification by the beneficiary of the occurrence
of the act or event;

(c) |If the undertaking does not state an expiry date, or if the act or
event on which expiry is stated to depend has not yet been established by
presentation of the required document and an expiry date has not been stated in
addition, when six years have el apsed fromthe date of issuance of the
undert aki ng.

CHAPTER 1V. RIGHTS, OBLI GATI ONS AND DEFENCES
Article 13

Determ nation of rights and obligations

1. The rights and obligations of the guarantor/issuer and the beneficiary
arising fromthe undertaking are determ ned by the terns and conditions set
forth in the undertaking, including any rules, general conditions or usages
specifically referred to therein, and by the provisions of this Convention

2. In interpreting terns and conditions of the undertaking and in settling
guestions that are not addressed by the ternms and conditions of the undertaking

/...
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or by the provisions of this Convention, regard shall be had to generally
accepted international rules and usages of independent guarantee or stand-by
letter of credit practice.

Article 14

Standard of conduct and liability of guarantor/issuer

1. In discharging its obligations under the undertaking and this Conventi on,
the guarantor/issuer shall act in good faith and exercise reasonabl e care having
due regard to generally accepted standards of international practice of

i ndependent guarantees or stand-by letters of credit.

2. A guarantor/issuer may not be exenpted fromliability for its failure to
act in good faith or for any grossly negligent conduct.

Article 15
Denand

1. Any demand for paynent under the undertaking shall be nmade in a form
referred to in paragraph 2 of article 7 and in conformty with the terns and
conditions of the undert aking.

2. Unl ess ot herwi se stipulated in the undertaking, the demand and any
certification or other document required by the undertaking shall be presented,
within the tine that a demand for paynent may be nmade, to the guarantor/issuer
at the place where the undertaking was i ssued.

3. The beneficiary, when demandi ng paynent, is deened to certify that the
demand is not in bad faith and that none of the elements referred to in
subpar agraphs (a), (b) and (c) of paragraph 1 of article 19 are present.

Article 16

Exam nati on of demand and acconpanyi ng docunents

1. The guarantor/issuer shall exanm ne the demand and any acconpanyi ng
docunents in accordance with the standard of conduct referred to in paragraph 1
of article 14. In determ ning whether docunents are in facial conformty with
the terms and conditions of the undertaking, and are consistent with one

anot her, the guarantor/issuer shall have due regard to the applicable

i nternational standard of independent guarantee or stand-by letter of credit.

2. Unl ess otherwi se stipulated in the undertaking or el sewhere agreed by the
guarantor/issuer and the beneficiary, the guarantor/issuer shall have reasonabl e
tinme, but not nore than seven business days followi ng the day of receipt of the
demand and any acconpanyi ng docunents, in which to:
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(a) Exam ne the demand and any acconpanyi ng docunents;
(b) Decide whether or not to pay;

(c) If the decision is not to pay, issue notice thereof to the
benefi ci ary.

The notice referred to in subparagraph (c¢) above shall, unless otherw se
stipulated in the undertaking or el sewhere agreed by the guarantor/issuer and
the beneficiary, be nmade by teletransmission or, if that is not possible, by
ot her expeditious nmeans and indicate the reason for the decision not to pay.

Article 17

Payment

1. Subject to article 19, the guarantor/issuer shall pay against a demand made
in accordance with the provisions of article 15. Followi ng a determ nation that
a denmand for paynment so conforns, paynment shall be made pronptly, unless the
undert aki ng stipul ates paynent on a deferred basis, in which case paynent shal
be made at the stipulated tine.

2. Any paynment against a demand that is not in accordance with the provisions
of article 15 does not prejudice the rights of the principal/applicant.
Article 18
Set - of f

Unl ess otherwi se stipulated in the undertaking or el sewhere agreed by the
guarantor/issuer and the beneficiary, the guarantor/issuer may di scharge the
payment obligation under the undertaking by availing itself of a right of set-
of f, except with any claimassigned to it by the principal/applicant or the
i nstructing party.

Article 19

Exception to paynent obligation

1. If it is manifest and clear that:
(a) Any docunent is not genuine or has been falsified,

(b) No paynent is due on the basis asserted in the demand and t he
supporting documents; or

(c) Judging by the type and purpose of the undertaking, the demand has no
concei vabl e basi s,
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the guarantor/issuer, acting in good faith, has a right, as against the
beneficiary, to w thhold paynent.

2. For the purposes of subparagraph (c) of paragraph 1 of this article, the
following are types of situations in which a demand has no concei vabl e basi s:

(a) The contingency or risk against which the undertaki ng was designed to
secure the beneficiary has undoubtedly not materialized;

(b) The underlying obligation of the principal/applicant has been decl ared
invalid by a court or arbitral tribunal, unless the undertaking indicates that
such contingency falls within the risk to be covered by the undertaki ng;

(c) The underlying obligation has undoubtedly been fulfilled to the
sati sfaction of the beneficiary;

(d) Fulfilment of the underlying obligation has clearly been prevented by
wi | ful msconduct of the beneficiary;

(e) In the case of a demand under a counter-guarantee, the beneficiary of
t he counter-guarantee has nade paynent in bad faith as guarantor/issuer of the
undertaki ng to which the counter-guarantee rel ates.
3. In the circunstances set out in subparagraphs (a), (b) and (c) of
paragraph 1 of this article, the principal/applicant is entitled to provisiona
court neasures in accordance with article 20.

CHAPTER V. PROVI SI ONAL COURT MEASURES
Article 20

Provi sional court neasures

1. VWere, on an application by the principal/applicant or the instructing
party, it is shown that there is a high probability that, with regard to a
demand nade, or expected to be made, by the beneficiary, one of the
circunstances referred in subparagraphs (a), (b) and (c) of paragraph 1 of
article 19 is present, the court, on the basis of immedi ately avail able strong
evi dence, may:

(a) |Issue a provisional order to the effect that the beneficiary does not
recei ve payment, including an order that the guarantor/issuer hold the amount of
t he undertaki ng, or

(b) | ssue a provisional order to the effect that the proceeds of the
undertaking paid to the beneficiary are bl ocked, taking into account whether in
t he absence of such an order the principal/applicant woul d be likely to suffer
serious harm
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2. The court, when issuing a provisional order referred to in paragraph 1 of

this article, may require the person applying therefor to furnish such form of
security as the court deens appropriate.

3. The court nmay not issue a provisional order of the kind referred to in
paragraph 1 of this article based on any objection to paynent other than those
referred to in subparagraphs (a), (b) and (c) of paragraph 1 of article 19, or
use of the undertaking for a crimnal purpose.
CHAPTER VI. CONFLICT OF LAWS
Article 21

Choi ce of applicable |aw

The undertaking is governed by the | aw the choice of which is:

(a) Stipulated in the undertaking or denonstrated by the terns and
conditions of the undertaking; or

(b) Agreed el sewhere by the guarantor/issuer and the beneficiary.

Article 22

Determ nation of applicable | aw

Failing a choice of law in accordance with article 21, the undertaking is
governed by the law of the State where the guarantor/issuer has that place of
busi ness at whi ch the undertaki ng was issued.

CHAPTER VI1. FINAL CLAUSES
Article 23
Depositary

The Secretary-General of the United Nations is the depositary of this
Conventi on.

Article 24

Signature, ratification, acceptance, approval, accession

1. This Convention is open for signature by all States at the Headquarters of
the United Nations, New York, until ... [the date two years fromthe date of
adoption].
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2. This Convention is subject to ratification, acceptance or approval by the
signatory States.
3. This Convention is open to accession by all States which are not signatory
States as fromthe date it is open for signature.
4. Instruments of ratification, acceptance, approval and accession are to be
deposited with the Secretary-General of the United Nations.
Article 25
Application to territorial units
1. If a State has two or nore territorial units in which different systens of

| aw are applicable in relation to the matters dealt with in this Convention, it
may, at the time of signature, ratification, acceptance, approval or accession
declare that this Convention is to extend to all its territorial units or only
one or nore of them and may at any tine substitute another declaration for its
earlier declaration.

2. These declarations are to state expressly the territorial units to which
t he Convention extends.

3. If, by virtue of a declaration under this article, this Convention does not
extend to all territorial units of a State and the place of business of the
guarantor/issuer or of the beneficiary is located in a territorial unit to which
t he Convention does not extend, this place of business is considered not to be
in a Contracting State.

4. If a State nmakes no declaration under paragraph 1 of this article, the
Convention is to extend to all territorial units of that State.

Article 26

Ef fect of declaration

1. Decl arati ons nade under article 25 at the tine of signature are subject to
confirmati on upon ratification, acceptance or approval.

2. Decl arati ons and confirmations of declarations are to be in witing and to
be formally notified to the depositary.

3. A decl aration takes effect sinultaneously with the entry into force of this
Convention in respect of the State concerned. However, a declaration of which

t he depositary receives formal notification after such entry into force takes
effect on the first day of the nonth following the expiration of six nonths
after the date of its receipt by the depositary.

4. Any State which makes a declaration under article 25 may withdraw it at any
tine by a formal notification in witing addressed to the depositary. Such
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wi t hdrawal takes effect on the first day of the nonth follow ng the expiration
of six nonths after the date of the receipt of the notification of the
deposi tary.

Article 27

Reservati ons

No reservations may be nade to this Convention

Article 28

Entry into force

1. This Convention enters into force on the first day of the nmonth foll ow ng
the expiration of one year fromthe date of the deposit of the fifth instrunent
of ratification, acceptance, approval or accession

2. For each State which beconmes a Contracting State to this Convention after
the date of the deposit of the fifth instrunent of ratification, acceptance,
approval or accession, this Convention enters into force on the first day of the
nmonth follow ng the expiration of one year after the date of the deposit of the
appropriate instrument on behalf of that State.

3. This Convention applies only to undertakings issued on or after the date
when the Convention enters into force in respect of the Contracting State
referred to in subparagraph (a) or the Contracting State referred to in
subpar agraph (b) of paragraph 1 of article 1.

Article 29

Denunci ati on

1. A Contracting State may denounce this Convention at any tine by neans of a
notification in witing addressed to the depositary.

2. The denunci ation takes effect on the first day of the nonth follow ng the
expiration of one year after the notification is received by the depositary.
VWere a longer period is specified in the notification, the denunciation takes
ef fect upon the expiration of such longer period after the notification is
recei ved by the depositary.

DONE at ..., this ... day of ... one thousand nine hundred and ninety-...,
in a single original, of which the Arabic, Chinese, English, French, Russian and
Spani sh texts are equal |y authentic.

IN WTNESS WHERECF t he undersigned plenipotentiaries, being duly authorized
by their respective Governnments, have signed the present Convention.



