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I. INTRODUCTION

1. At its first session, held in New York from 29 January to 26 February 1968,
the United Nations Ccmnission on International Trade Law declded to include in its
‘Orx programme, 8s a pricrity t .pic, the law of international payments. The
Commission selected, as one of the items falling within the scope of international
rayments, the harmonizaticn and unification of law with respect to guarantees and

securities,l and requested the Secretary-General "to make e preliminary e: xamination,

of this rattar with a view {0 the possibility of making a study for submission
to the Commission 2t the appropriate time" .
‘2, In the course of the debaie on this item, the Unlted Kingdom representative,

vho had proposed the itexm, u2de the following comments:

“The prcdlen of guerantees and securities arose in the case of long-
ters credits, when finaneing was required for rajor projects and the methnod
of bills of exchange and documentary credits could not be used to guarantee
rayzent. The creditor would then insist on a guarantee from a third party
or a real security. Trat vas an important problem, since development
was based on credit, which in turn depended on the guarantees offered.,

The Cemmissicn, while teking nete of the drovisions of the Brussels
Convertion cn learitize Jiens and Mortgages (1920) and the Geneva Conventlon
cn Rignts in Airers?f: (19433, ‘thould study the problea of guarantees and
securities in the context of trade relations." 3/

3« Ir seeXing to comply with the Coumission's reausst, the Secretariat
considersed it desirable to exenmine the role and use of guarantees and securities
in internstional transacvicns. In order to obtain information on commercial and
finencial practice in tris respect, consultations were held with officiels of
the Internetional Zanx for Reconstruction and Levelopment (IBRD) and, through the
courtesy of the National Asscciation of Credit lanagement, with commercial
banzers end credit wanagers of large export corporations.l

;/ Rerort of ik i lations Commission on International Trade Law on the
vori: of its first sesslicn, Official Records of tne General Asseambly,
Tuerty-third Zessiorn, Suvplement No. 16 (A/7210), p. 22, para, 29.

g/ Ioia,
2 5/Cuo//

L/ Tae irformacion sc coiained is referred to hereinalfter as "Interviews",
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The Secretariat ackncwledges gratefully the co-operation received from these
sources.

4, For the purpose of the present report, the temm "gucrantees" is urderstocd
tc reier to contracts whereby a person (premisor or guarantor) undertakes
tcvards another person to discharge the liability <f a %hird rerson as surety

n o

or as primaxry obligor. The term "securities" is understccd to refer to rights

or special interests in movable cr immcvablerproperty stipulated, or
statutorily imposed, by way of security for tke payment of an ircebtedness.
Both guarantees ard securities are thus directed teo affording protection to the
creditor in the event of default of the debtor. However, cwing tc their
different legal nature and the problems involved, it aprears convenient to

consider them separately and in turn.

II. GUARANTEES ~AiD SECURITIES IN INTERFATIONAL
Cw1iERCIAL TRANSACTICHS

&e  GUARANTEES

= l. JNzture of guarantees

Se - Depending on their nature ard terms, contracts cf guasrantee are scuetimes
classified into suretyships, under which the guarantor's liability to the
creditor is secondary in that he is answerable for the default of a principal
debtor who is primarily liasble to the same creditor and contracts of indemnity,
urder vwhich the guarantor's ligbility is primary end indeperndent in that he
undertakes to indemnify another perscn for loss caused to the latter by himself
or a third person. This distincticn perteins primarily to the extent of the
guarantor's liability and the deferces which he can successfully oppose to the
creditor who seeks enforcement of the guerantee.

6. Although substantial differexnces cbtain in rational laws; in respect of
the sanme type of guarantee,é/ the Tect that the parties are in principle at
liverty to tailor the contract according to their particular needs tends to make

these differences less important.

2/ For example, under English iavw the creditcr need rot give notice to the
surety of the principle dettor's default, or sue the latter, even if
solvent, or realize first such securities as ihe principle dettor may
have given him for the same debt tefore procecding against the surety,

The laws of most civil law ccurtries differ frem Erglish law ir respect
of these matters. D
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Te It is thus ccumerk yractice, in the case of suretyships with e foreign
elexent, that the guarentor waives presentment, protests or action by the
creditor against the principal debtor as a prerequisite to his own liability,

as well as any right to request the creditor to sue the debtor on the principal
debt or ctherwise enf.rce payment thereof. It is scmetimes also stipulated that,
shculd there exist other guesrantees for the same indebtedness in favour of the
creditor, the letter shell te free to use them in whatever order or priority

he sees fit and mey assert kis clzim against the guarantor without kavirg to
exercise his rights under any other guarantee. Provisicn is alsc made, as a
rule, for the ccmpetent ccurt ard fcr the law epplicable to the rights and duties
deriving frcm the g"aranzee.Z/

8., It is not urusuel, in sustained seller-buyer relations, that the guarantee
covers more than one credit or transaction. By such a continuing guarantee, the
guarantor, in the event <f default of the debtor guarantees payrwent of the
latter's liabilities existing at'the time of the conclusion of the guaranteu, as
well as payment at meturity of whatever amcunt sheil at eny time be owlng by the
buyer to the seller cn account of gocds sold.8 It is scmetimes further provided
in these contracts trat the tuyer's obligation ‘o the seller mature iemediately
upon his beccming insolvent con the filing by or agaiast him of any bankruptey
preceeding or the apreinizert of a receiver.

9. Contractual determiration ¢f the pature cf the guarantor's liability is

also found in guarantee agresments under which Governments guarantee international

N

interviews. Geivers of this kind are also found frequently in agreements
providirg fer Jjeoins znd several guarantees. See: G.H. Celaume, lLegal
ssrects cf Tnterveticr-l lending ard Fcencmie Pevelorment Firanecing 21967),
Ip. c23 et sec, zri <re exzxples qucted therein.

z/ E.g. the follcuwirg rrevisicn:

"A11 rights ard duties deriving from this guoranty shall be governed
ty the laws..., ard the Ccurts... shall have jurisdiction, withcut
prejudice to a pcssible atveal to.... However, (the creditor) reserves
the right tc institute prcceedings against guaranter in any other... or
foreign ccurt, the jarisdiction of which is legally reccgnized."

§/ Z.g. the stardaré cortract of a large corporation specifies that it is
irrelevant that the ouyer's liability is in the form of an open account,
rcte, trade acceptance, draft, or other evidence of debt.

/oo
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lcans wade 10 corvporations or enterprises for specific projects. Thus, gueraniee
agreewsnts coticluded teiveer Governients and the Intercatic.zl Bank for
Reconsiruction and Developwent usually coatain a cleause to che effect that "the
Guarantor hercby uncorditionally grervantees as orimary otligor and woi as surety
zerely, the due and punctual payment of the principal of, and the interest and
119/

10. In view of this widespread practice to tailor the effects of the guarantor's
liability to fit the requirements of particular transactions, it would not secew
necessary for the purposes of this report to deal with the relevant rules of
naticnal laws. It should te noted, hovever, that there rezain wmatters, such as
formalities, substantive validity erd capacity, whict rewein outside the ambit
of the autonomy of the parties and thet uncertainties zay therefore arise where
the ccntract does not specify the applicable law.lg/ To scue degree, therefore,
the absence of a widely accepted coanflict rule ray te conisidered as en obstacle

t0 internatioral transactions.

2., PBank guarantees

1l. Of special iwmportance to international cowmercial itransezctions are the
verious types of tank guarantee which, as such, have not been regulated by
national legislationll/ and are largely the »roduct of business practice.

2/ See e.g. article II of the Guarantee Agreeuwent (li2nganese Froject)
between the Republic of Congo end Internaticnal Bank for Reconstruction
and Development, United Nations, Treaty Series, vol. 452, p. 123,

19/ The law governing the contract of guarantee 1s not necessarily that of the
principal debt. The tendency seems to te tovards the rule that suretyship is
governed by its own law; see Rebel, The Conflict of laws, vol. IIT, 2nd ed.,
pp. 355 et seq. and the authorities quoted therein. This still leaves open
the question as to which is the proper law: lex loci contractus,
lex loci solutionis or law of the domicile of the surety.

ll/ See hovever secticns G665 to 675 of the Internatioral Trade Ccde

T (act Ho. l0L of U December 19G3) of Czechoslovekia. Section 665 provides
tkat "under a banking guaranty, 2 tank (banking instituticrn) undertakes to
give saiisfaction to the receiver of the guaranty (the entitled gerson) in
accordance with the provisions of the guaranty, if a third party fails to
eyecute hiz obligation or if the conditicus specified i the guaranty are
fulfilled." This definition covers guarantee therefore both as suretyship
and as contract of indemnity.

/oo
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12. Such guerantess oiten resemdble a contract, or sroaise, of indewnity under
ublch the guarantor zeets his own commitments, as in tine case of an indeunity
protecting e party azsinst arbitrary withdrawal frca e tender, or a carrier frou
the effects of cleius asserieé by third parties if ue delivérs the consignwent
in spite of the bill of lading hraving been,lost.lg/ These contracts differ frow
Suretyships in tket tke gusranior undertakes an irdependent ovlization and

that ais defences and re=edies are consequently of & different nature.lé/ It
res tezen seid that the characteristic featura of the tark guvarantece "consists
act 1n essuming the deotor's cbligetion, but in teking cver the creditor's
risk",l&/ and that its essence "is the interest of the bteneficiary in the
s2riorzance stiwulated in thsz underlyinc transection and this interest is

) . i . 1
expressed in a fixed azount in the contract of guaranty”. 5/

Tre second exen ol
Czechislovak Intex
indexnity. Accerc‘
(declsratn' 048 ©f in
(the gromiscr) urierza
course i his activi
preuisor, elicoazz

zen from the ccament on section €86 of the
1 Trade Code deﬂla~ vith & oJrovise of

trat article, "under a jremise of indewnity
tr), the person who cakes such promise

.e“ 10 pay indemniiy to ihe orcmisee if in the

nulch he performs upcn the request of such

ound to Go so, he suffzrs dacage.”

2

;2/ A ;:eu“ent_y used clzuss in bank guarantees 1s: "peyrent on first dewand,
and aotwithstanaing =zr; ciantestation oy ihs supplzer or by ourselves or
by any otier zarzy... " (Y& votre prewmi®re réguisition, nonobstaat toute
contestation ds lz pery de "). See L. von Ceeurerer, Benksarantien im
Ausserbardsd, in Teatsenr fiir Otto Riese, (19%4%), p. 290.

Y

of guarantee 'mzd2 b3 tanks in capitalist countries by wnich the banks
take over... the zizz Irtu the seller residing in £ capitalist country

: <he draver of the bill) for the event that the
52 redeeried by parties doxiciled i socialist
In thig case covers < ization of a soc1allst
1, independently of ihz vrdsrlyins transaction,’

1/ I, ﬂ-lnecs in Socialist Zeoncrzy with Snecial Repard
to 3 <), p. 130, where the exeuzle is cited of contracts
o

1o
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3. Use of letter of credit as benk gusrzntce

13. In recent years, there has cmerged a tendency to use the conrercial letter

of credit, in sddition to its use 2s 2 meens to provide pzyment for international
soles, as a benk guarantee or indernity in the sense thot it is conceived as
security against a failure of perfcrmance.lé

14, It is, hovever, not clear to whet extent such insirurents cen te deemed to

be guarantees in the legal sense ol the term.lz/ The ques*icn would seem to te
important since, in soze countriez, {inence institutionslz hzve no pover to assune
risks such as those implied in suretyship, end would therefcre 2ct ultra vires,

unless they are orgenized to engsge in the tusiness of underieking suretyship

19/

_risks.==’ Frcm another point of view, to the extent thet ihese instruments have

16/ On this recent development, sse Ccrirent, Recent Extenzicns in the Use of

T Commercisl Letters of Credit, Yele lew Journal (L957), p. SC2 et se3., citing,
inter slia, & case in vhich e Covernment demended, es & condition of averding
a contract for the constructicn of 2 herbcur, s letter of cvedit the awount
of wiich vas based uron the dsmzges which it wmight incur 2s 2 result of
unsatisfactory performance. Trne Govermment ves entitled tc collect under the
letter of credit uron the contrector's feilure to perform setisfactorily and
its certification to the benk that & breech hed occurred (see p. SC9).
Letters of credit are also uszed to protect e buyer zgeinst fsulty performence
in connexion with shipbuilding contracts. I{ the constiuction is not
completed by the specified date, or if the tuilder othervise fails to meet
his contractual obligation, the leiter of credit is & source of compensetion
for apy resulting loss (ibid).

17/ Ibid., pp. 911-916.
18/ E.g., netional end state benks in the United States.

19/ sSee: B. Kozolchyk, Commerciel Letters of Credit in the Americas (1966),
pp. 630-635. For this reeson, Cenk guerantees in the United States usuelly
teke the form of an irrcvocable letter of credit. Von Ceemxerer, op.cit.,
Ps 303, cites the following excmples of a bid bond a2nd =z perforzance vond:

""" 7 "Irrevoceble Credit No. 21C7.
F-r the sccount of X we hLereby esteblish 2 5id Ecndg for & .... under
the terws of Contract 107. Thie sum is availatle egeinst your drafts
on us if presented on or tefcre iBrch 1, 19 ... tcgether with your
statement thet the acccuntee has not fulfilled ycur rejvirements.,
Y. Eank"

"le hereby suthorize you tc velue on us 7or ihe &
sggresste amount of $ .... gvailzble against a &i
accompanied by your stetement t

with the terms of Contrect io. 312."

cecunt of X up to &n
role receipt
nee not
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e runitive character, they would not be eﬁforceable in countries which invalidate

convracts on this ground.

4. Guzranteeinp payment of drafts by en aval

15. Guaranteec zey clso te given by endorsement pour 2zvel of drafts (bills of
exchange ené promisscry notes). Under erticles 32 enéd 77 of the 1930 Genava
Convention providing for & Uniform Law for Bills of L“xchemg;e and Promissory Notes
of T June 1930, the gis:r or @n aval is bound in %ne seme manner as the person for
when he hes become gusrentor end has, when he pays a till of exchange or promissory
note, the rignts erising cut of these instruments egsinst the person guaranteed

&nd agelnst those who_sre lieble_to the latter on_the bill or note.20 . .

5. Probler: srising in the context of certsin types of guarantee

1%, Some prohless zrising in the context of benk gusrantees are being considered
— 21 .

¢y & Committee of the Internstionel Chember of Coumerce.—— / That Committee

Zientified taree t

tender guarsntees (slso referred to as tender or bid

£t

m
C.o
O

=

o]
=

oclews, ©&

m
D
-

\.

.

. 22 . . .

oI gusrentee,— / used intecrnationally, which give rise to
conds vhich are sczetime: rejuireé by the party inviting tenders as a safeguard

egzinst eroltrery withcdrezwing Trom the tender, cor msdifying its terms, after the
texnler 1s wede end Tefore the contract 1s allcceted; ( i) rerformance guarantees
(or tends); snd (iii) guerentees For repsyment of advances mede on zccount in

rzspect of internzticnzl surprly 2nd constructicon contracts.,

gg/ As regerds the iifficulties that have arisen in common lew countries in
- connexicn witn devizing s setisfactory method of guaranteeilng pasyment of a
©ill or rote by & thiré party somewhat akin to the avsl of civil law, see
Byles on Bills <f Zxcherge, 22nd ed. (1965), pp. 123-137.

z2/ orn Panking Technique and Practice began consideration
Mf tenk guarantees in 158L. The watter is now within the
int Zcrrmittee, consisting of wmerters from the Commission on
vrmeercial Practice 2nd wew LEIS from the Commissicn on Banking
rzciice. 1Ine Joint Committze held ites first meeting in
2z/

\.

thet the exact nature of these instruments, snd therelore
fe rantee or indemnity) have not yet been determined.

/...
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17. Although the Committee's work is only in its initial stage, the probleiis
acising in the context of these guarantees would apgpear to include the folloving:
formalities to be observed, validity of promises lfor penaliies, necessity Tor
consideration,gé/ cayacity ol the guarantor, and choice of law.

18, A syecial problem arlses in connexion with the cornditions under which the
beneficiary would be entitled to claim under the gueraniee. In ordér to wininize
~the risk of double performance by a party, it might te recessary to limit the
danger isherent in the unilateral determination by the teneficiary of the
contractor's performence, in »articular in cases vhere tue bereficilary, under

the original contract, is entitled to reccupment for pzriizl performance. In the
saie context, the rights of set-off and counter c¢lain, to te raised by the

_ guarantor, ray be relevant. . .

19. It wey ve noted here tnat the Secretariat of tiie United Iations Econouic
Coumnission for Europe, in its cbservations on the stuly precared by the
International Chamber of Comizerce on the subject of taniers' commercial creditsfﬁb/
suggested that a study te made of guarantees securing the zdequate rerformance by
contractors and suppliers of capital goods under international industrial contracts
and contracts for public works. In the view of the ECE Secretariat, a legal 7
solution to the problems arising in that context would facilitate international
industrial co-operation.

2%/ 1In some common law countries, a guarantce must be supported by a valuable
consideration.

24/ Aj/cr.9/1s,

[ees
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B. SECURITIES

20. Payment of an indebtedness or performance of an obligation may also be
secured by creating a security interest in progerty in favour of the creditor.
Fetional laws and ccrmmerciel practice in this respect reveal the existence of a
great variety of devices as well as substantial differences in their scope of

aprlication and legal effects.gi/

l. Ysea o7 securities in international sale transactions

21, In so far as the Secretzriat has been able to assess, there is little or no
evidence of sccurisy arrangsments being used in international credit sale
transactions where these irensactions take place without the intervention of a

L) 3,

Scme of the rezsons that are advanced as an explanation for the absence of
21/

s . e L saiis 2
Tinanecing institution.
2.

ty arrengements in internetional sale trensecticns are the following:

ity
(1) the avail

m

tility of sther instruments for securing credit sales, e.g.
letters of credis {for short term credits), guarantees and promissory
notes;

A -

&
\J1

For the convenizacé of the Cemmission and as background meterial, the
Seeretariat has rrerared a2 preliminary ccmparative analysis of these devices
&

which will be issued as an addendus to this report (A/CN.9/20/Add.l).

For example, trere is an increasing use, by foreign exporters of capital
gccds to tne Fideral Republic of Germany and the lletherlands, of the
“econditional sals which is not subject in those countries to any forualities,
See: U. Drotanlg, Eizantumsvorbehalte bei Importlieferungen nach
Leutschland, Rztels Zeitschrift (July 1963), pp. 450-472,

27 Interviews,

[\
ON
~..

[oo+
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(ii) the existence of national schemes for financing exports;gg/

(iii) the diversity of laws relating to securities both as regards substance
and procedural steps to be taken and the reluctance therefore of
exporters o make use of devices with whicin they are not familiar;

(iv) the inadequacy, when the buyer is insolvent, of a security interest
in the gocds sold (in scme countries the only security perﬁitted by
law) when the goods are of a kind which cannct easily te resold or
shipped back, (e.g., pcwer plants).

28/ These schemes cover varicus types of assistance to exporters, e.g.

exporter credits, guarantees and insurance on expcrt trensactions, loans
to foreign development banks for relending to foreign gurchasers, ccmmodity

 credits (e.g. aircraft credits) to foreign purchasers. Frequently, these

guarantees and insurance policies also cover political riskse.

In the following countries (the list not teing necessarily exhaustive) there
are schemes for the premction of exports through financing: Australia
(Export Fayments Insurance Corporation), Austria (Cesterreichische Kontroll
Bank A.G.); Belgium (Office National du Ducroire): Canada (Export Credit
Insurance Corporation); Denmark (Eksportkreditradet); Finland (Export
Guarantee Board): France (Cempanie Francaise d'Assucances pcur le Commerce
Extérieur, Societé Francaise d'Assurances pour Favoriser le Crcdit);
Germany, Federal Republic of (Hermes Kredit Versicherungs A.G.); India
(Export Credit and Guarantee Corporation); Israel (Israel Foreign Trade
Risks Insurance Corporation, Ltd.); Italy (Instituto iazicnale delle
Assicurazioni, Society Italiana Assicurazione Crediti); Netherlands
(lederlandsche Credietverzekering Maatschappij, N.V.); Norway (Garanti
Institutet for Eksportkredit); Fakistan (Pakistan Insurance Corporation);
South Afrieca (Credit Guarantee Insurance Corporaticn of Africa, Ltd,);
Spain (Compania Espafiola de Seguros de Credito ¥ Ceucion, Consorcio de
Compensacion de Seguros); Sweden (Eksportkreditnémden); Switzerland
(Geschaftstelle fiir die Exportrisikogarantie); United Kingdem (Export
Credit Guarantee Department, Zordon Trade Indemnity Ccmpany Ltd.);

United States (Export Import Bank, Foreign Credit Insurance Association).

Most of the above corporations belong to the so-called "Bern> Union",
vhich meets periodically in Berne, Switzerland, to discuss credif protlems
and make gentlemen's agreements to prevent conflicts tetween countries
interested in premoting exports.
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2. Use of securities in international financing transactlons

25. On the other hani, securities are widely used in the field of long-term
financing of trade ard investment.ggj Finance companies often require security

for their loans, sometimes reinforced by a guarantee as an additional safeguard.
Also, corporations often issue bonds on forelgn markets that are secured by security
devices recognized by the country of the issuer. ‘ ’ '

2k, Among the various forms of securities, pledge of shares of corporate stock,

- treasury bonds or evidences of indebtedness. received by the obligor from its own
borrowers is by far the amost important.zg/ Pledge wlthout dispossession of the
borrower and mortgege of chattels, as well as mortgage of immovables (hypothdque),
are also encountered.él/ Such securities are of course those permitted under the
lav of the place wvhere the goods that are the otject of the charge are situated
(lex rei sitae, in practice usually the law of the country of the borrower) and

must comply with the requirements of that law,.

g_/ A comprehensive analysis of the theory and practice in this field is
contained in Delaume, op. cit. See in particuler, pert II, chap. V
(pp. 215-251) on secured and guaranteed loans.

30/ Cf.: Delaume, op. cit., p. 254, referring, inter alia, to the Act of Pledge

"  ‘between the European Coal and Steel Community and the Bank for International
Settlements which provides that evidences of indebtedness received by the
ECSC from borrowing enterprises in representation of ECSC loans ere held in
pledge by the Bank.

3./ E.g. Loan Agreeaent between International Bank for Reconstruction and

™ Development (IBRD) and the Tata Iron and Steel Company, Ltd. of 26 June 1955
(United Nations Treaty Series, vol. 30, p. 3), loan secured by a first
specific mortgage upon the borrower's wovable and immovable property and
a first floating charge upon the borrowver's undertaking and asseis; Loan
Agreement between the IBRD and Corporacidén de Fomento de la Produccidn and
Compafiia Menufacturera de Papeles y Cartones of 10 September 1953 (United
Nations Treaty Series, vol. 188, p. 25), loan secured by a Hipoteca y
Prenda Industrial (mortgage and pledge); idem, tie Loan Agreement between
the IBRD end instituto Jostarricense de Electricidad of 3 February 1961
(United Nations Treaty Series, vol. kllh, p. 313), loan secured by a
hipoteca y prende industrial, both de primer grado; Loan Agreement between
the IBRD and the Peruvian Corporation Limited of 13 March 1953 (United
Mations Treaty Series, vol. 478, p. 245), loan secured by a hipoteca civil
y prenda mercantil.

/...
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25. In certain types of coutracic, the security interest of the lender consists
in tie agssignment ol income whici the borrower will receive from third perscns,
e.g. suas due for the shiprent ol crude oIl thruuzi & :ireliag, ﬁ/ cr for the
supply of electric power, 3/

25. An interesting example cf securiag internationel trassecticns Ty a8 security
interest vased on title ic provided ¢ tne Euroreas Ceupsny Ior the Financirng of
Railway Rollirg Stock (Buroiiza), a2 joint-steck ccupzny estetlished by an
international conveantion ccrncluded at Berne on 20 Cotcter 1955.- Tre comreny's

objects are "to obtain... for Relluay Adainistrations vaich ere its sharenolders,

as well as for cther Reilwey Adzinistraticns or tciies,; roiling stocek of standard

960 end in the
s&ry (Sccieté du

ravicn (socinst

S 52/ &.g. the loans issued in Fra:ice ard the Netrer
United States in 1962 by the South Zarcregiis
Pipe-line Sud-Euronde:), a 1i:ted liabirity

anonyme ), ihcorporatea under Fresch law, to iinarc the conctruction and
operation of & vipelire frou Levéra {France) to St estou urg (France) and
Karlscuhe (Germany). In cccordence wita the Cearleticn igreeument '
(Engagement ée RBonne Fln, ard tnre lurcuphpau igreecent {Zucezement de
Transeort), ccacluded vetwesn sinteen oil ccmianies \Jh ci: ere the
shareholders) and the Pireiine Ccmpauy, the "sr.ell nave the
cossioility, to the extent necessary, cof 55515nlng in oledse as security
for the... liag-term loans, any sums which way te due to the Pipeline
Company oy each of the oil cowuranies in carrying cut this zgreement”.

Under assignmeant agreesents (conurcct de naantisserent de créences) entered
into with the representative oif tne French issue, the Irustee of the
Netherlands issue ard the truztee o the United Ststes 2csue, the Coampany
shall assign all awounts peyavle to it under the Ccmpletion Agreement znd
the Throughiput Agreement to c¢ne third party holder \uiefJ dét enteur),
designated in the agreements f-r the pro rate tenefiy oz aid distribution
to the holders of specified loug-term deot.

35/ E.g. Loan Agreement between {ire IBXD and Vorarlberger Illverke A.G. of

W4 June 1955 (United Naticas Treaty Series, vel. 221, p. 375), loan secured
by an assignreat of rignts vo and claims for payments £r3u tus companies

to wlich Vorarlberger Illverie A.G. supplies electricity. This loan was
2lsc secured by a {irst wortzagze.
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United@ Fations Treaty Series, vol. 378, p. 225. 7Tne Ca:
foree on ¢2 July 1659. Tie :3_L0u1u- States have a'::.:“:.ﬁ’1 o acceded;

I

asustralia, Belgium, Denmaeri, TeGerel Republic of Gerxsny, France, Greece,
Italy, Luxemcourg, Netherlenls, Lcrway, Poriugal, Scezin, Sweden,
Switzerlsnd, Turkey ani Yuzoslavia.

/...
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type or perfor..ance necessery to their operations...". =~ ZBurofima makes rolling

stock available to railvay aduministrations on hire-purchase (location-vente)

coatracts whica siiall be sutject to Swiss law and shall provide that "the Company
re:ain:’owaer of that stoek until such time es the purchase price is paid in
fu].l."22 Hovever, coairects of aacther type than hire-purchase may be concluded,
cvrovided that such contracts "give tne Company guarantees which it considers to
be equivalent"éz/ aad that "the Coapeny snell remain owier of the whole stock
uztil pzymsat of tne final instalment.”zg/ In addition tc hire-purchase contracts,
cosditionel sale aéree:ents could therefore be stipulated, et least in those
couatries where thae reteaticn of ownership clause 1n & contract oi sale can be
successfully opposed ©o third creditors aad the assiganee in “ankruptey, as well
as other devices uader whichi the security of the creditor is based on title, such
as the fiduciary traasfer of cwnersaip by wey of security kaown in some of the
Turofise ccuntriss. In the event of default of a railway adminilstration, Eurofima
d3itioa to dameges for non-gerlornmance of the contract,
the restvitution =¥ ine stock in Juesvion, watnout heving to refund the payments
alreedy -rade".==' 3iace saverel F ihe murofimae countries have, Uy law, prohibited
vouring the seller in the eveat of derault of the

certain coatractual clzusss £

2
burer, tne Coaventics wzuld zprear ©0 supersede coagstic law in this respect in

o , . . . . 0
.o far as trensacticns covered o thz Conventicn are concerned .

wm

27. The stove descrited sscurisy errangements are supplemented by the undertaking

zazrantee the obligations assumed by a railvay

s
3%/ ‘Pari 3, caep. I, E, oF the Zezic Agreement of 3C September 1955.
37/ Iiié., part 3, chap. II.
22/ Tzid.,
'
zi/ Lriicle 3 (¢} ¢ the Coaventisn, See also vart 3, chéape. I, I, of the
2aszic Agre2nent
‘-C// e
Lif 4
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28, It is relevant to note that ihe Basic Agreement provides expressly that
Eurofima may assign, transfer, or mortzage (constituer en gage), in whole or in

. . L., b2 ,
part, the annual instalment payments due to 1t.~5/ Ine Company way thus enter
into assigneent agreements with manufacturers who supply rolling steck to it on

credit-terms, as security for paymeni of the full purchase price.

3., Rights in ships and aircraft

29. The only attempts at establishing international rules in the matter of
securities have been mede in regerd to ships and aircraft which, oving to their
essentially ambulatory character may be subject to different jurisdictions. This
terds to create conflicts of lews which cannot satisfactcrily be solved by the
application of the lex rei sitae.rrThe uncertainty in this reSpect,&zf wvhich is
also an postacle to financing, has led to the adoption of three Conventions:

(a) International Convention for the Unification of Certain Rules relating to

’ b
Maritime Mortgages and Liens, signed at Brussels on 10 4pril l926,—i/ and revised

. at Brussels on 27 May 1967;&2/ (b) Convention on the International Recognition of

Rights in Aircrait, signed at Geneva on 19 June l9h8,£§/ and {c) Frotocol No. 1
concerning Rights in rem in Inland Nevigation Vessels, annexed to the Convention
on the Registration of Inland Navigatio. 'essels, done at Geneva on

25 January l965.£1/

42/ part 3, chap. I, B.

&2/ Courts have applied the lex rei sitae, the lex fori, the lex actus and the
law of the port of registry. :

44/ United Nations Treaty Series, vol. 120, p. 187. The Conveniion entered into

~ Torce on 2 gune 195L. 1Ihe following States nave ratified or acceded: Belgiuum,
Brazil, Denmark, Finland, Hungery, Monaco, Norway, Poland, Portugal, Romania,
Spain. Denmark withdrew on L March 1955, with effect as of 1 March 19€6.

L5/ This Convention replaces and abrvogates the 1925 Convention "in respect of the
relations between States which retify or sccede to" the 1987 Convention.

h6/ Urited Nations Treaty Series, vol. 310, p. l5L. The Ccavention cawe into

"  Torce on 17 September 1955. The following States have ratified or acceded:
Algerie, Argentina, Brazil, Chile, Cuba, Denmerk, Ecusdor, El Salvador, France,
Germany (Federal Republic of), Haiti, Italy, Laos, Mali, Mauritania,
Netherlands, Niger, Norway, Pakistea, Sweden, Switzerla:d, United States
of Averica.

h7/ The Protocol is not yet in force. It has been zccepnted by France =nd

Svwitzerland.
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30. A common characteristic of these Conventions is that the recognition and

enforcement in Contracting States of security interests in sea-golng vessels,
aircraftﬁg/ or inland navigation vesselség/ is made conditional on these interests
being registered in a public register.él/ They also provide rules on claims which

give rise to lienség/ rangking anead of the security interests referred to in

L8/ "Mortgeges, hypothecatioas, aad other similar charges upon vessels, duly

T effected in accordance wita %the law of the Contracting State to which the
vessel belongs" (Article L of the Brussels Convention of 1926), "mortgages
and hypoth2ques... effected... in accordance with the law of the State
vhere the vessel is registered" (article L of the Brussels Convention of 1957).

L9/ 1In principle any existing type of charge on aircraft, providing these "have

7. been constituted in accordance with the lawv of the Contracting State in waich
the aircraft vas registered as to nationality at the time of their
constitution" (erticle I (i) of the Geneva Convention of 1948). Article I (i)
enumerates four categories of rights in aeircraft: rights of property, rights
to acquire aircraft by purchase coupled with possesslon of the aircraft,
rights to possession of aircraft under leases of six months or more, and
mortgages, hypothéaques and similar rights in aircraft which are contractually
created as security ior payment of an indebtedness.

_5_0/ "Rights of ownersalp, usufruct or wortgage entered in a register of one of
the Contracting Parties" (article 5 of Protocol No. L1 to the Geneva
Convention of 19%5).

51/ (a) "A public register either at the port of the vessel's iegistry or at a
central office"” {article 1 of the Brussels Convention of 1925). The Brussels
Coavention ol 1957, however, did not retein the requirement of registration
in a contracting fleg-State: article 12 states that the provisions of the
Convention "shall apply to all sea~going vessels registered in a Contracting
State or in a non-Contracting State".

(b) "a public record of the Contracting State in which the aircraft is
registered as to nationality" (article I (i) of the ®eneva Convention of 1948).

(c) "a register of a Contrecting Party" (erticle 2 of Protocol No. 1 to the
Geneva Convention of 1965). The question of registration is regulated in
the 1965 Convention.

22/ Maritime liers: article 2 of the Brussels Convention of 1926; article 4 of
the Brussels Coavention of 1967. Privileged claims on aircraft:
article IV (1) of the Geneva Convention of 1948. Liens on island
navigation vessels: article LL of Protocol No. 1 to the Geneva

Convention of 13%5,
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root-notes 48, 49 and 50,32/ and on their priority as between theuiselves. Other

provisions relate to attachment, forced sale and extinction of liens.

L. HNegative-vledge clauses

31, It is of interest to note that lenders often seek to reinforce their
protection against insolvency of the debtor by so-called negetive-pledzge or

rari passu clauses. Under this clause the borrower agrees not o create any liens
or charges on his property or assets in favour of other creditors unless, in doing
s0, the llen or charge secures, egually and wholly, the debt to the lender. Vhile
such a clause, bteing a contractual relationship between lender end bvorrower, can
obviously not be considered as binding upoa third parties in whose favour_a charge
on the borrcver's assets 1s estavlished, nevertheless vhen;

"... the lenders maintain a continuing relationsaip with the torrower (as is
the cese of direct-loan contracts), anegative-pledge cleuses provide the
lenders with a substantial assurance of equality of treatuest" and "mey
operate as a check against excessive borrowing bty ensbling the lenders to

insist on sharing in a particular security transaction thereby aaking
potential creditors wary of lending." Sk/

III. GENERAL CONSIDERATIONS

32+ Althcugh guarautees and securities basically serve an identical purpose,

i.e. the protection of the creditor against default of the debtor, they nevertheless
differ in at least one important aspect which in turn determines to.a considerable
degree their use in international commercial transectlons.

33. From a legal point of view, several consequences flow from the different

legal nature of guarantees (rights in personam) end securities (rights in rem).

One consequence is that the autonomy of the perties operates effectively in

respect of the forwmer and only limitedly in respect of the latter.

53/ Article 3, para. 1, of the Brussels Convention of 1926 eand article 5,

T para. 2, of the Brussels Convention of 1967; article IV (1) of the
Geneva Convention of 1948; article Ll of Protocol lio. 1 to tae Geneva
Coanvention.

54/ Delaume, op. cit., pp. 255-255.
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34. 1In the case oI a contract of guarantee, the guarantor's liavility depends
essentially oa the terns of the contract. The accommcdation of the contract by
the parties to thelr particuler 2eeds, which is of common occurrence, as a general
rule is fully elfective. This fact, in itself, facilitates considerably the use

of guarantees ia 'u-ernatlonal trade and explains the preference which it is given

i
52

\

cver securities.<
35. 3Security agrsemeats 4o not lend themselves to such accommodation. Firstly,
what is stipulated by the parties, though valid es between theuwselves, will not
necessarily be vinding on third parties (e.g. other creditors, buyers) who may
defeat the creditor's security iaterest. Secondly, the lex situs of the collateral
" may not recogrize & security interest created elsewhere, on grounds of public
policy (ordre pudblic). '

35. The autono:y of the parties also bears on the weticds that mignt be employed
to tring ebout solutices 1o existing problems. Thus, some of the sroblems that
arise in the ccava:i ¢ certain types of gu8r31u682§ could conceivably be solved
vy the preparaiicn of stenfard contract foras and/or general conditions.

37. The prodlexzs itaei arise in the coatext of securities appear to be of a

£

“ifferent Rind. S3ze ol these, as advanced by commercial circles, have been

indicated above.zzj vcreover, tae application of the lex situs as the law governing

._:

securities usually results in sscority agreements teing concluded in conforuity with
the lew of the gitus ol the colleteral, so that conflict of laws problems will oaly
ar ise when a cnattiel, encuztered by a security interest under the law of one situs,
is sucseguently traaslerred to andther situs, e.g. when execution is levied upon it -
or vner it is =old Ty the dettor tg a vona fide purcheser. There are, however, not

cany reported cezes in tzis eree.?/ The other set of problens, nacely those that

erise ir the cintext of artulatory chattels, has alreaiy been the subject of
interaaticnal c0ﬁv21:;c::.l2/

55/ c£ee also pzra. 22 arcve

5¢/ See paras. 13-13 stcve.

57/ See para. 22 ztove

5%/ Except whers Tsderzl States are concerned.
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38. short of harmonizing the lav of securities or establisiiing Lty international
convention an international type og security that would ve recognized and
enforceable in contracting States,EQ it might be useful to consider ways and

means to facilitate the wider use ol securities in internztiona) itrade transactions.
Such a wider use might well furtier the conclusion of mejor international projects
of the types that are designed to assist developing countries, e.g. so-called 7
"turn key" contracts for the supply oi industrial capacity unéer vhich the supplier
agrees to build and equip a factory or plant, to pard it over in operational order
and generally to supply the know-how, technical training and assistance necessary

For its subsequent operation, or countracts for the tuilding of power plants,

_ ports, etc. These projects are ucorrally so costly thet they wmust inevitably be

financed by long-term credit, and the debgor often anticigates paying for them out
of the proceeds of the plant's Operation.gl/ Credit insurence, taken out by the
supplier,ég/ will not alvays dispcse of the problem of Tisancing:; the availability
and cost of such insurance may itself depend upcn the extent to which the risk can
be spread and reduced by the obtaining of security.

IV. PRELIMINARY CONCLUSIONS AKD SUGGESTIONS

39. Against the background of the a2bove observations, tine rfollowing preliminary
conclusions and suggestions are submitted for the Comuission's consideration:

As to guarantees:

The Coumission, taking into acccunt the activities of other organizations
concerned, might wish '

(a) to identify the types of guarantees that are widely used internationally,
including the problems to which they give rise, and to examine in the light of the
available evidence by which sethods existing problems could best be solved;

€0/ This suggestion was mede to the Secretariat by some of the versons whoa

T it intervieved. The scope of application of an internzticral security
device, it was suggested, cculd conceivably bte restricted to zertsain
specific transactions and/or commcdities that are of wajior interest in
trade between capital exporting and capital importing ccuntries.

61/ E.g. by assignment agreements. See foot-notes 32 and 33 atvove. Cee also
para. 28 above.

62/ Sec fcot-note 28 above.
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(b) tc meke a study of conflict of laws problems, especlally as regards
formalities ané the capacity of the parties; )

(e} to rake information on national laws relating to guarantees more
readily evailetle. '

As to securities:

() 1In view of the Zucdemerntel differences that exist between the various
security devices as 1o fora, substance, legal effects and scope of application,
and owing to the fact that ir most countries the law of securities is to a
considerable extent deterained by the lav of bankruptey, rules of public policy

{ordre vublic) 2ad generzl lezal principles that are peculiar to a given system

~...of iaw, it would eprear inai, at this stage, there ere perticuler difficulties to

unification or harzcaization of lew as a method for bringing about solutions to
existing problecs or for fecilitating a wider use of securlty arrangements in
international cozmercial transections.

(b) 1In order to fecilltate the wider use of securities i international trade
transactions, in particulzr where these concern major international projects, the
Commission might wish tv zzke inlorwation on national laws relating to securities
(formalities, legal effects, enforcement, etc.) more readily available, e.g. by
coupiling or prozoting the coazpilatica of, ianforamation about national laws on
the subject. '

(¢) As a long-terz rroject, in respect of which the inforamation referred
to in (b) would provide a valusble tasis, the Comzission might wish to consider:

(i) whether certain 2zcmalies in the law of securities could be removed

and procedures sizplified with a viev to stimulating international trade;
{ii) the desirscility 2nd feesibility of developing an internationally

recognized aand ernicrceaole security device. .
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