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INTROZUCTION

1. The United Kations Commission on International Trade Low at its first
session decided to include in its work programnes, as a priority item, the suirlect
"time-limite and limitations (preseription) in the Tield of international sale
of goods."i/

2. The Comsission decided also to request the Secretary-General, alter
approrriate consultation, Lo invite interested Governmenis of States rewmbers of the
Comsission to subumit to the Secretvary General studies on that sub;'-ect.g

3. Pursuant to the request of the Commission the Secretvary-General conducted
informal consultations with mewbers of the Commission es a result of which he

vas informed that the Governuents of Belgium, Czechoslovekia, Norway, the Unitecd
Kingdom and the United States were interested in preparing siudies on time-limits
and limitations (prescription) in the field of international sale of gocis,
Accordingly the Secretary-General, by note verbale of 8 May 1963, invited the
above-mentioned Goverrments tc undertake to prepare such studies.

L, The Secretary-General has received studies from the Governments of
Czecroslovakia, Norway end the United Kingdom. The text o these studies is
reprcduced below, )

S In connexion with this item the Commission mey wish to take into account,
inter alia, the work done by the Council of Europe on the sucjeit of time-limits.
In 196k the European Committee on Legal Co-operation of the Council of Burope
drew up a questionnaire on time-limits whicn was sent to the memoers of the
Council of Europe. The replies received from tine Governments of Austria,
Belgium, Cyprus, Denmark, Frence, Federal Republic of Germany, Greece, Italy,
Luxembourg, Netherlands, Lorwvay, Sweden, Switzerland and the United Kingdcm

were published in 1968 in a dccument of the European Comaittee on Legal

Co-operation entitled Replies Made by Governments of Member States to the

Questionnaire on "Pime-Limits", The replies describe the provisions of the laws

of those countries concerring difierent aspects of time-limits and limitations

{prescription) in gereral, and not limited to the internatioral sale of goods.

1/ Report of the United Eaticns Ccmmission on International Trade Lav on the
vwork cf its first session, Cfficial Records of ihe (eneral Assembly:
Trenty~third Session, 3upplement Me. 16 [A/7210), paragraph 1° (iii).

2/ Tovid., parzgraph 18.
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g, By courtesy of the secretariat. of the Council of Furope copies of tne

avove-mentioned document will be available tc memcers of the Commission during

its sccond session.

Joo.
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INTROUUCTION

1

l. In the course of discussion during the firetv session the United Nations
Covission cn Intermational Trade Iav (hereinafter sometimes called in abbreviation
MURECITRAL" arnd/or “"Comnission") decided {hat among the topics which snould be
priwarily regulated by said Commission, also the probledas connected with "Time-
limitc and limitation (prescripiion) in the field of international sale of

goois" be included (see Report of the UHICTRAL on the werk of its first session,

page 17).
2. The putting of watlters comecled with time-liwmits end limitation

{prescription) on the agende of the Commission has Deen moved by several delegates,
and this wotion kas been unanimously approved to be placed among the priority
topice. 1In this case the provlems are involved which in prevailing majority are

cf legal and technical nature, and certain common features cxist in the laus oi the
individual States, so that it may be expecied that within siort at least partial
results of unification can be attained, It should be stressed that at present
the unilication or at least & harxonization of the rules on limitation

(prescripuion) and time-1limiis is of a greai practical iwmportance, since treir

consequences very intensivel; oconcern the

tc)

the internsiional trade, and + solution

wanner, strengthen tne legal certainty in

II

METHOL OF

3. By virtue of the resolution No, 2205
adopted

lations

task of this Commission is to coe-ordinate
of the iuternational trade law.

of the irnternational trade, since they
of the parties to interrational trade

triounal {2z e.g. erbitretion) will coneid

ler the

proprietary vosition of the parties to
of these questions may, in an ess:antial

the international economical relations,

SOLUTION

(XXI) which on 17 December 1966, Las been

by the General Assenbly of the United Nations, and by which the United

Cozmission on the International Trade Law has been established, the main

and rush the uunification and harmonizing

Both these methods strengthen the legal certainty
nelp in magking clear the lsgal position

regardless of that wvhich court of law or

53ame.

lous
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: Lk, However, there is a Qifference in quality of both said mevhods. Ac for the

| narmonizing only certain couuron prirciples are fixed, which hcwever are icdenticel
. only as fTar as the substence of the legal regulation is concerned, but as for

| the details of such questions these are solved by the States thewmselves, 50 that

I : in tnis respect the individual legal systems m2y be diiferent, But on the other

i hand, identical norms are acopted Ly wore States 1f the unilication takes place.
There is no room left Tor a doubt that unification is a supecrior form of the
development of the international trade, and it ought to enjoy priority over all
topics whien the Commission bas to deal with, in so far as relevant obstacles

would notv be in the way.

5. Unification way only be limited to the consolidation of norms governing
¥ © 1%

conslicts of leus, or it may consist in adopiing of the icentical norws of the

substantive law., Unificaiion of aorms of the substantive law is, no doubt, a
superior Tform of unification, end it should enjoy preference cven vwhile the

i reguletion of matters concerning limitation and tiwe-limit will take place, The
' unificatica of norms of the substantive law eliminates the conflicts of laws,

and. therefore it is why in sich case, there is in principle no room for the

: solution of vnroblems connectel with conflicts of laws. However, this goal may
be reached to a certain extent only, and ceven if <he uniform rules of the
sucstantive law are being practically applied, there will alvays exist dirferent
matters which furthernmcre will remain unsettled. In the rough features the
following problewms are involved:

5. (a) The extent of the uniform rules is limited to a certain frauework
wiich need not necesserily cover the question wnich is under consideration or
discussion; it will be necessary in this comnexion, i.e. vhile the limitation
and tiie-limits will be regulated, to fix in & most accurate manner the terus
vhich, within the framewori: of the domestic legal rules of thc signatory States,
shall be substituted by the uniform rules. Difficultics will probably arise,
mainly in this respect, that different terms regulated in the individual legal
systems cannot be classed either with terms of prescription or time-limits. It
is, e.g. the French law which for the cleims resulting frow needs which conces
the everyday life, adoptea a presunption that after the lapse of a certain,

short time, all such claims are to ve considered 23 settlea, but this
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presumption way be cefuted by the oatn (cee Article 2275 or the French Civil Code).
Therefore, it ougit tc be evident - so far as it is possible - guite unanliguously
frow the adopted ruies, whether or not even the terms of such kind shall be
substituted by the uniferwm rules. As for the terus which do not fall under the
uniform rules, it wiil be necessary to determine the guesticn which lav will govern
said terms.

Te (b) The uniforw rules may vrove gavs in the law which will reed to be
overcome. For this purpose either the application of the law which would apply it
the uniform rules did not exist, or overcoming of gaps in the iaw, in accordance
with the principles stated directly in the uniforu rules (so, e.g. Article 17 of
the Uniform Law on Internavional Sale of Goods pronounces the principle that any
gaps in the lavw éhall te settled in conforwity with the general principles on
whicihi the present law is based), should be taken into consideration.

8. (¢) 1In .onnexion with the unifcrm rules the preliminary and qualification
guestions arise (as e.g. legal notions epplied for the uniform rules are not fully
determined there and must be settled in ccaformity with 2 certain legal systew).

9. Eveu though tne upification of the law does in principle wean that conilicts
of laws might be prevented, this aim may be reached to a certain extent only, and
toerefore the question must be examined whether for the solution of said probleus
the subsidiarily applicabtle law should not be fixed. The solution of questions
concerning conflicts cf laws is contained, e.g. in the General Conditions governing
the delivery of goods awcng the organizations of foreign trade of the Member States
of the Council for Mutual Eccnowic Assistance (see Section 7% of said General
Conditions). Similar solution would probably be instrumental for the proposed
uniform rules.

10. As for the prescriplion and tiuwe-liwits, there were probably not yet
concluded any special conventions with a larger varticipaticn of the States,

and noy internutioral organizaticns which deal with the unification anc
harmenizing of the law have elaborafed heretofore any movioa for such rules.
Cutside the frawework of thewm only two drafts have been submitted. The first

is the yreliminary draft of "Convention on Proper I : and Unification of

Frovisions ccncerning the Prescripticn in Ceonnecticn with the Materialization

[oos
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of tine International Trade", which was prepared in 1961 witiin the framework of
the Council for Kuotual Eccnomic Assistance, but has not entered in force, as
yei (see Annex Mo. I). 7The second is the drafv elaborated by the Polich
professor H, Trammer (see Arnex He. II)., The Perzanent Commission of the
Ceuticil for ifutual Zconomic Assistence ias approved on i1 June 1968 the new

text of the "Generel Conditions goveitisg the delivery of goods effecied among
the organizations of ithe forcign irade ci thne member States of tue Council foy
Mutual Zconomic Assistance", whicht is tu eater into force from 1 Jeawsry 1969,
ewly included ir the caid Gerersl Conditions ere also several provisioas
concerning the prescription, in so fer as the righte resulting from the contracts
vhich are governed by these General Conditicns (see Annex Nc. ITI) arz involved.
These rules (General Conditions) as well as the two above-meniioned drafts

ought to be considered ana appreciated within the scope of actlvities of the
Commission, and at the same time it ought to be also examined wrether the
priaciples which are contained therein would not be suitable for t' - appllcation
to the legal regulation of the internatiouzl trade.

11. Frcw among the methods of activities of the Ccxmission which are

stated in the Resolutioa of the General Assembly of the United Hations

Wo. 2205 (XXI) of 17 December 1966 it is the "Preparation of New Internastional

Convertions,; iodei or Laifsra Laws"

whichk should, in tihis state of affairs, be
taker into consideration. By this occesion it wust be seen to it that the
provisions concerning prescriptions, sc as the same ave contained in all ilegal
systems, are &s a rule of mandatory nature, and that the domestic legal rules wmay
ve widified for the sriere of the international trade <nly in a form vhich is on
the same level as tke Laws are. : !

12, As it already foliowed from the general discussion held in the

ccurse of the first session of the Commission, tle form of multilateral
conventions should nave preference, since such conventions can, in the field of
prescription and time-limits, reach at the best the goals aiwed by the uniform
rules, to the mosc possibvle extent. In this connexion regard must be paid to
that the conteuts of the uniform rules be accepieble for the majority of States.
For this purpose it is necessary o adapt both the contents of an eventual
coaventicnal regulation and the possibility of differeut conventional

reservaticns. At the same time the uwnificetice . ctivities (work) of the

/.
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Cocumission must be understood as an crganic whole, which should nol be depreciated
by accerting of difiering compromises resulting from different comprenension of
various legal questions, existing between tle individual legal spheres and
systews. True, a great generality of such rules or & very brcad possibility of
regervations ?.n respect of such rules might facilitate the unification work,
bu* its resull for the practical spplication in the international trade would
thereby be depreciated in & coasiderable wmanner,

13. Caly ip such event where tle way of unificatiou ca tke ccaveational

Lasis were uot negotlable, it would be convenient to try to elaborate, at least,
a wcdel Law. This forw would of course be ouly a recoumendation to the
individual States to adopt in their domestic rules the Acts whick would be in
cosplisuce with the mcdel Law. HNaturally, this might facilitale the enacting
even of such Lavs which might deviate from the fixed wmcdel Law, so that the
unification might i< attained to a wore limited extent tnan in tre case of a

conventional form, and even a narwucnizing of legal rules might only be iavolved,

II11
UNIFICATLUN AND LAWS GOVERMING CONFLICTS OF LAWS

14, Even in the case wiere the unifora rules would be based on a convention,
several solutions might be taken into consideration, whieh differ wainly in
respect of ralation to the norms governing conflicts of laws.

15. First of all, uniform iegal rules which would be epplicable to the relations
between the parties to the internaticnal trade, wno are subjecis of the
contracting States, migrt be taken into consideration. In such case cither
principle of nati~nality (citizenship), or a more wodern criterion of dcmicile
(seat) or place of business of the party to the internaticnel trade, might be
taken as basis.

16. For the relations betwec . such parties, the coaveational rules would
substitute the domastic rules of each individual State; since the provisions

of the contracting States, whose lew would be applicable to the solution of
conflicts of laws, would be identical, the problecs cenaected with conflicts of
laws would te of secondary iwportance. Howevei, the'disadvantage of such

solution is a proportionately great limitation in respect of apnlication of the

/e
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uniforw rules, since such rules wouldé nol apply to parties who are subjechs of
States nct perticipating in the conventlomn. '
17, A contrary mcthcd of solution of this questicn i1s ewbodied in tue Uniforw Law
cr the Internationel Scle of Gocds; the provision oi:Article 2 contains the
principle reading as follows: "Rules of private international law shall be
excluded for the purposes of application of the present law, subjeclt to any
provisions to the coatrary in the said law".

i8. Thus, the provisioa of the cited Article does in principle fully exclude the
application of the private international law, but at the same time the Uniform
Law contains in its several Articles provisions concerning conflicts of lawc

(as e.g. Articles 3, 4, 5, 17, and 38). In principle, it follows frow this
regulation that only lex fori is to be applied, and this provision ie imposed
even on the parties of the States which nave nct adhered to the convention, even
for such cases where under the rules of tie privete international law tne law

of the signatory State would not be applicable (e.g., under tke rules governing
conflicts of laws the law of the State which has not adhered to the conventlon
ought to te applied). EZven thcugh <the authors of the Uniform Law wmade
evidently 2ll their eiforts to broaden to the greatest extent the application

of the uniform rules, a question arises, i.e. whether the absolute denial of the
international private law which is therein contained has not passed far above

the appropriate limits.

19. It seems that such solution would be the wost acceptable which would represent
a certain compromise beiween the said extieme solutions. By this occasion the
principle might Le taken as basis, i.e. that the uniform rules ought to becowe an
integral pert of the law of the contracting States, and to be applied to cases
where the law of these States would be thke proper lew of the contract. If in
this respect the application of provisions of legal systems where the urniform
rules have been enacted be involved, the need to regulete questions connected
with conflicts of laws would in principle cease to exist. In relations betwecn
the parties of the third States (i.e. those whicl have not adhered to the uniform
rules) the uniform rules governing prescription and time-limits would only be
applied in such events where in conforamity with the rules of the internaticnal

private law, the law of any of the signatory State would be applicable.

/.
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20, In connexion with the solution of the questions connected with conflicts
of laws the legal uncertainty in respect of the law to Le apgclied would arise.
It would therefore be-convenient to couplete the unification of norms of the
substantive law by the uniform norms governing conflicts of laws, {rom which
it would in principle follow when the uniform rules should be applied in
relations beiween ithe States which are not signatories of the convention., While
determining the principles of the unifcrm rules on conflicts of laws, the

lex ceusae ought to be taken as the basis; this ought to te determined

jointly with the prepared conventiilon on the laws aepplicab:z to the
international sele of goods (see Report of the UNCITRAL on the York of its
First Session 29 January-26 February 19€8, pages 16 ard 17). '

iv
SUBJECT MATIER CF REGULATION

21. Yith a view to the ccumpetency of the Commission, i.e., to deal only with the
unification and harmonizing of the law of international trade, il is necessary
to exclude frcom the subject wmatter of the uniform regulation such legal
relations which do not f£all under this sphere. This required that the domestic
rules concerning prescription shall not %e affected, the same only veing
excluded from being applied to the international commercial relations. In
favour of this solution gpeak not only the formal grounds but even the real
ones, since the legel problews connected with the international trade are of a
quite different character in comparison to the domestic relations, whose rules
must be based on thke needs of the national ecconcmy of the respective State, and
also regard muct be paid to the degree of its development, .

22, This solution which has been adopted in the Hague Uniform Laws as well a€
in the Czechoslovak legislation, while the subject watter of provisions
conteined in the Czechoslovak Interietionel Trade Code was determined, presumes
that the limits of applicability between the rules governing international
commercial rela{ions eud the rules governing domestic relations (no matter
waether comzercial or civil relations) be determined, sc far as possible

in au unzabiguous manner, all that in interest of legal certainty.
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23, In the course of the first segsion of the Commission the principle has
teen edopted that the subject matter of the uniform rules should be "{iue-
limits and limitations (prescription)in the field of the international sale of
goods" (see Report of the UNCITRAL on the Work of iis Firet Session

29 January-206 February 1963, pages 16 and 17).

24k, Ic order tc wake qulie clear the subject watter ¢f this uniform regulation,
there ere first of all two questions which in this connexion are to be solved:

(a) To determine the notions of prescription and tiwe -limits, the
distinction belween these notions and the dlfference between the sawe and the
sinilar institutions, wiich similar institutions are not to be included in
the uniform rules, and '

(b) To determine the notion of the "international sale of goods" and to
consider whether the uniform rules oughti not to be limited only to the rights
arising frow the waterializing of the international contract of sale or even
1o cther rights accruing in the course of the international exchange of goods
(e.g. in case of invalidity of a contract of sale, or even of other contracts,
as e.g. the coutract concerning transport, insurance contract, a.l.). First
of all, it will be necessary to determine the difference between the
"International" character of sale of goods - as distinct from the domestic sele -
furthermore to exclude cases which even if possessing an international element,
are not despite that of commercial character, and consequently cannot be
considered as part of realizetion of the international irade. Herewith is,
e.z., ranged the purchase of different articles taking place in connexion with
the international tourism, and the like. Similar problems will arise abt only
in the course of determination of rules governing prescription and tiwe~limits,
but also during the solution of other questions which ara to be dealt with by
the Coumlssion.

Hotions of vrescription and time-limits

25, The individual lews connect different ccusequences with the lapse of
certain time. The most important of them are determined in connexion wita

the regulation of the so-called prescription and time.limit, vhich even for the
legal regulation of the internztional trade play a significant role, siuce in

this case iic proprietary position of the parties to it is substantially wmodified.

[oue
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26, Both the conditions imposed for giving rise to the time-limit end
prescription aud the legal consequences which follcw thereirom, are, as for the
particulars, differently regulated in the individual legal systews., It is just
this difference in the regulation and furthermore difficulties arisiung during
the solution of the conflicts of luws, while the proper law for their settlement
is deterwined, wulch are sources of a considerable legal uacertainty in the
internetional trade. XNor tne legal terminology is unified, but in spite of that
common features wmay be found to a ceriain extent, which are illustrative of
both the prescription and time-liwits.
27. Both these institutions are in principle aiwed at preveanting the loug
lasting or even unliwmited enforceability of rignls and corresponding ooligations.
Both the prescriﬁtion and fice-limits protect the obliged person against the
possibility of enforcement of performance Of his obligations (no metier whether
of an alleged or actual obligation). Thus, the prescription as well as time -
limits differ from other legal instituiions where after ihe lapse of a certain
time only the ueans of evidence and the form of legal acts oa which ihe alleged
right is based are sudject to stricter requiremenls, so tnat the entitled person
can - if he has fulfilled tike stricter conditions - obtain the enforcement of
his right, evan contrary to the will of the obliged pariy. )
28, The existence of both the prescription and time -limits is based on the
common grounds. As vasis is taken the fact that after the lapse of a certain
time it is wuch more difficult to escertain and prove circumstances which are
relevant for the rise, and on the contrary, for ine extinction of rights (as
e.g. the payment of debts). It is as well viewed from the technical point
vhy it is unthinkable that the documents witnessing the performance of
obligations be filed for an unlimited time. Therefore, the legal systeus
grant - after tue lapse of a certain time - the protection to the obliged
person against the claims based on the facis which had occurred long time ago.
29, However, this common resul®t is oObiained by legal means which differ on
the one hand in the case of prescription and on the other hand in the cese of
time ~linits. Cn the besis of a ccmparative criterion the difierence betueen
the tiwe-limits and prescripticn may be summarized in the follouving itens:

(a) if the time-limit is involved the right becowes directly extinet,

while in the case of tihe prescription the possibility to claim it in the court
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‘before arbltrators or other competent tribunal) is restricted (or lost). iIn
practice this distinction is important mainly in cases where the prescribed or
limited claim has besn fulfilied. In the case of tlme-liwilt the performence way
ve cleimed back (since no legal grounds for perforuence existed), whereas in the
case of prescription the performence is effected as good in law (the obligation

to rerforw lasts, 1t is only the enforceabllity of perforuance which is lwmpossible,
end sowetives such obligations ere called moral /natural/ obligations) so that

the restitution cannot be cleiwed;

(v) In the case of time~limlt the cowrt of law (arbitrator or another
deciding tribunel) is bound to teke 1t into consideration on 1ts own initiative,
whereas the prescrintion is taken into consideration only in the case where the
obliged person invokes the prescription;

{e¢) The period of time~limit runs uninterruptedly, whereas the pericd of
prescription is, due to diiferent grounds sometimes interrupted (which weans
that the elready elapsed period of prescription loses its effects and the new
pericd of prescription begins to run afresh, no matter whether of the saume
duration or of the longer duration) or is suspended {i.e. the period of prescription
does not contlnue to run, but after the obstacle has ceased to exist, the original
reriod of prescription shall continue to run);

(d) All the proprietary rights are in e general manner regulatad by the
prescription (or eventually different categories cf rights sre as well subject
to different duration of period of prescription), aud only certain rights, .
depending on their nature, ere excluded frou being prescribed (as e.g. the right
of ownership which however under different lews is iost through the aceuisitive
preseription); on the other hand, the time-limit takes place only in such event
if it has been so agreed expressly when a certain right was regulated (as e.g. if
the complaint to the defects of the gocds (non=conformity) has not been notified
in due tize); as a rule the duration of time-limits is shorter than of those
which concern the prescription;

{e) Prescription takes place if a certain right has not been claimed within
the fixed term, vhereas the tiwe~limit way t: based on other grounds (if a certaln
legal act hes been mlssed, es e.g. the notification of the defects of gocds
{non-conformity) not mede within the definite term, cnd the like).

lee.
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30. However, deviations and exceptions may pe found in different legal systems
from this couparative scheme so that sowe effects 'are comnzcted with the
preseription which otherwise ere sywptomatic of tiwe-limits (e.gz. under the
provisions of article 82 of the Russian Soviel Federsl Scelalist Republic

Clvil Code the courts take into consideration the prescription on their own
initiative) and vice versa.

31l. Therefore, the uniform ruies should define the notlons of prescription or
those of time~liwits, so that it may be clear which domestic rules contained

in the individual legal systews are being substituted by the uniform rules. As

a difference in notlons may be considered that which has been wentioned under (a).
Within the meaning of u. iform rules the ground for the time-liwit should be
deeuwed to be the lapse of a term wherewith the extinciion of a right is connected,
- and for the prescription the lapse of term with which the extinction of the

were enforceability of e right is connected, no matter whether avbsolute

(1.e., on the initiative of the deciding tribunal) or relative {upon the
objection reised by the obliged party).

32, 'The basic difference in the conception of prescription 1s on the one hand
between the spnere of the Common Law, and on the other hand the sphere of the
Civil Law. Tt2 Common Law upholds the principle that the prescription is an
institution of the law of procedure, which only concerns the possibiiity to claim
. the judicial aid for the protection of rights (affects the remedy only).l/ it
follows frecm the prescription seen from the point of 1ts prcocedural nafure that
the English Law attaches to the prescription a territorial character and applies
lex fori for ite regulation,

33. On .the other hand, in the legal sphere of the Civil Law (sometires called
Continental Law) the character of the substentive law is ettached to the
prescription. While solving the questions comnected.wlth conflicts of laws the
Civil Law takes therefore as a rule as the basls the lex causae. This different

;/, The prccedural conception of prescription urheid by the Common Lew 1s probably
the result of influence of the Rowan Lew {comp. e.g. Holdsworth, A History of
Engiish Law, Boston, 1938, vol., VIIL, page 65), which connected prescription
with an acticn. 'T'hus, the Rowan Law has exceptlonally influenced in this
respect the development of the English Law which otherwise reslsted to thre
reception of the Roman Lav and retained its independent legal developient.

[eoa
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conception cf prescription and time-llmlis wmey = apart from the solution of
questions concerning conflicts of laws - be of further luwportance, l.e. in the
distinction of weans of apreal applicable in cases where the substantive law and
the lew of procedure have been infrirged.

34, The unification of rules on prescription should facilitate the overcoming
of these different conceptions or at least {0 liwit to waxiwmum the practical
consequences wnile the matters comnected with the international trade will be
regulated. At the sawe time it must be taken into conslderation that the
conception of prescription, viewed frowm the procedural point, brings about a
certain legal insecurity in the legal regulation of the international trade,
since the appreciation of questions counected with the prescription will
entirely be dependent on the court which will decide on the respective right,
s0 that the entitled person will nct be in a position - prior to the acceptance
of action for the decislcn = to consider which terw of prescription will be
decisive for hiw. But even if the prescription is considered as an institution
of the substantive law, a certain insecurity in respect of the applicability

of the law will arise, but only to such extent to which there will exist doubts
as for the determination of the lex causae.

The extent of prescrited (limited) rishts

35, Vhile the rights to which the prepared rules on prescription or eventually
on time-limits should relate are determined, the notion "international sale,

of goods" 1s taken as the basis. This notion is of fundawentel importancé

for the determination of the subject-matter of the work of the Commission,
since this notion is emwployed even in connexion with further suggestions
concerning the contewplated regulation. While deterwining thls notion it will
be necessary to teke as the basis the fact that this notlon is almed at helping
in separating the prepared rules from the application of the domestic rules,
whose epplication ~ without the framework of the contemplated rules - will
evidently not be affected.

36, While looking for the determinstion of the notion of the "international
saie of goods", 1t is necessary to take as the basis the competence of the

Commission, as provided for in the resolution of the Generol Assembly of the
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United Hations dated 17 Decewber 1966, from walch it follows that the Commission
is to assist in a progresgive harmonizing and unification of the law of
international trade. It would sarpass the framework of this vreatise 1f efforts
be wade to “ry to define the notion of the law of international trade, and
moreover, there might be a reason for & doubt whether an ebstract definition
would be inétrumental Just at the beginning of the work of this Coumission,

in view of the facv that no sufficient experience for the solution of the

glven problews is at disposal as yet. "It follows from the course of the first
sesolon of the Coumission that it is instruwental to determine the subject-matter
of the regulation aelways in connexlon with the sclution of the‘individual
matters which are dealt with sirulteneously. However, it is quite clear that
under the notioh.of relations in international trade only such relations may
fall which, on the one hand are of international character, and on the other
hand those which may be considered as the coumercia. relations (as distinct
from other internationel relations which do not come in the sphere of trade).
37. The determination of the notion "international sale of zoods" is contained
in the Uniform Law on International Sale Contract and Uniform Law on Conclusion
of International Contract of Sale, which have been adopted at The Hegue in 196k .
The notion of "international sale" is identical in both Conventions and 1t may
be characterizecd by the following featurcs which determine its international
nature:

(a) subjective factor: +the rules concern the relations between the

parties whose places of business (1l'¢teblissement) are in the territories of
different States;

(b) objective factor:

(1) wvhere the contract involves the sale of gocds which are at the time

of the conclusion of the contract in “he course of carriage or will be carried
from the territory of one State to the territory of another;

(2) vhere the acts constituting the offer end the acceptence have been
effected 1n the territory of dlfferent States;

(3) where delivery of the goods 1s to be wade in the territory of the State
other than that within whose territory the acts constituting the offer and the

acceptance have been effected.

[oen
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38. Under the sald Uniform Laws the notion "international sale of goods" only
includes such contracts where the subjJective factor as well as any of the
above~mentioned objective factors is contained.

39. Apeart from the sald features walch constitute the internetional character
of sale of gocds, the Unifurm Lews do not expressly define the commercizl
character of such sale. Within the framework of the subjective factor the place
of business is taken as the basis, which however is not defined in a more
sreclified wanner, end therefore 1t is evident that a businessman 1s to be
involved. However, the Uniform Laws con*ain provision (article I, para. 2) to
that effect that where a party to the contract does not have a place of business,
reference shall be made to his habitual residence (résidence hebituelle). Of
course, it is thereby admitted that the Laws may be applied, if other condltions
are met ~ even 10 the arrangemwent of relations where a doubt may exrise whether

commercial relations ere involved.

40, Since the legal regulation which is to be proposed by the Cownission

should only cover the relations in the international trade, it must be considered
how to exclude from it the internatlonal relations which lack a comgercial
charecter. Apart from this forwal criterion, it must be taken into account

the fact that the prepared rules on prescription and time-limits would probably
not ve appropriate for the relations which are not the coumerclal ones, since
these rules will have to bte vased on the needs of the repdily developing
international trade, where probably shorter terus are fixed than those which

are applicable to the clvil legel relatlons. This practice of 1egisla£ion exists
even in such States where apart from civil codes also trade codes are in force,
and as a rule the terms of prescription under trade codes are much shorter.

41, While determining the extent of applicability of the coumercial law the
legal systems where trade ccdes exist teke, in prevalling majority, as the

basls elther the subjective or objective criteria. The subjective criterion

is symptomatic mainly of the German law whose basls is the notion "businessmen"
(Kaufmenn), but this notion uses to be qualified with considerable difficulties
(some legal systems dc not know this notion).

42, . In the sphere of the French law the objective determination of the trade

law enjoys preference which means that certain legal acts {contracts) are declared
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to be the counercial ones, either by reeson of their form (bills of exchanrge) or

of their contenis (os e.g. the sale of Food and goods destined for resale or

vhere use 1s granted for a valuable consideration in accordance with the provision
of article 632 of the French Trade Code), and finally ell acie which are effected
by the businessmen by occasion cof their undertaking (tcutes les opérations que fait

un_comrercant & 1'occasion de son commerce - see ertlcle 632 of the TFrench Trade
Cede).

43. Uncer the provisions of the Czechoslovak law (see section 2, para. L {a) of

the Czechoslovak Internetionel Trade Code) is considered as a relation arising
in internctional trade = inter alia - a proprietery relation under which a trznsfer

of & right in rem, in personam or other right of economic value for any valuatle

consideration taken or is to take place tetween persons that do not have their
seat (dowicile) in the territory of the same country. The commercial character
of these international, proprietary relations is Getermined in a negative manner,
i.e, the Act excludes frem its applicability such proprietary relations where at
the mworent of their creation it is known beyond any doubt thet they are being
entered into for the purpose of satlsfying in the territory of the Czechoslovak
Socielist Republic the rersonal needs of private use or other needs of personal
use of at least one of the perties (see section 2, para. 2 of the International
Trade Code).

bh, The determination of both the international and cowmercial character of

the reletions which are to bte governed by tine prepared rules is first of all
dependent on the reply to the question, 1l.e. whether the Comuission should

limit its work only to rights arising frouw contract of sale, or wkether the
notion "international sale of gocds" should te understocd in a troader meaning
(e.g. even for regulstion of rights which have erisen as a result of the
invalidity of a contract of sale, or for other tyves of contracts which are
economically closely linked to the sale of gocds, as e.g. insurance contract,
carriage of goods contract, forwarding contract, and the like). Should the rules
be baseu on & broader conception, it would be comvenient to adapt even their
terminology to another concept of the notion, since the notion “international
sale of gccds" is used in the Heague Uniform Laws for ihe contract of sale only.

Uniform termirology might as well be used for the work of the Ccmmission.
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L5, The wording of the report of the Commission on its first sesslon, reed as &
whole, may lead at the conclusion that the idea of the Commission wac to lluit
the watters governling the prescriytion to the international contract of sale.
Similarly, the draft elaborated by professor Traumer os well as the sald drait

of conventional regulation of prescription eleborated within the frawework of
the Council for Mutuel Econouwic Assistence and also the general conditions of

the Council for HMutual Economic Assistance, which contain provisions on
prescripticn, are only restricted to the contract of sale, or even to contract
for work. It is first of all the simplification of the discusscd probleus which
speaks in favour of such restriction, so that in this manner the concxete resulte
wmight be more easily cbtalned.

46, However, on the other hand t.> regulation of prescrintion or tiume~limits
concerning one type of contr-cis is connected with regulution of thnls metter

for cther tyres of contracts, and it would be in kevplng with the neede of the
international trade if the Guration of terms and their course vere unified to the
brqadest extent. Nevertleless, it mignt probably be wore conveunient to limit
for the time bveing the work in this respect that only drafts concerning contracts
of sale be elaborated, and to consider then = in the later stege = whether it
would be pcssible to enlarge it for other tyres of coutracts.

k7. Furtherwore, it must ve considered whether the reguiation chould be limited
only to rights arising from a valid contract of sele, or whether it shoulc es
well coumprise the righis arising in connexion with the contract of sale (e.g. as
a result of its invalidity, breach of duties stated therein, securing of its
rerformance, &6 €.g. suretyship or extinction, ss the claims in restitution of
periormance iu cases of subsequent impossibility of performance). Practical needs
of the international trade probably give reasons for such a broader conception,
sirce otherwise the adopted rules might be considerably depreciated. This
broader conception proved instrumental even in the legel regulation adopted

by the Czechoslovak Sccialist Republic where not only the relations cited in

the International Trade Code are governed by its provisions, but a2lso cther
legal relations coinected with them, particularly those resulting fros mediticetion
or extinctian or in view of the nullity of the act whieh wus to crepste them, or

from the voidability of .egal acls causing detriment to the parties to such
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velations, or arising in connexion with the guarenteeing such relations and in
comnexion with performence or breach of ovligations stated therein (see section 2,
parae. 1 (1) of the Iaternational Trade Code) .

4B, If the legal regulation be liwmlted only to rules governing prescription

and time=-liwits in cases of the contract of sale, or to rights arising in
connexion with the contract of sale, the determination of the international and
comrerciel character of sele of goods would be simplified. The international
character is probably best grasped by the subjective criterion, i.e. the criterion
concerning the parties, whernby it is ..ore convenient to take as thc vasis their
domicile (place of business) rather than the prirnciple of rationality (mainly
with a view to the fact thet difficulties often arise while the nationality

of bodies corporate is to be determined). Both the Hague Conventions on Uniform
Lavw on the International Sala of Goods and the Czechoslovak International Trade
v>de hree adopted the said principle. However, in the Hague Coaventions the
extent of this subjective determination is limited, since apart from it, it is
requlred that any of the following conditiors be fulfilled:

(a) the subject -uatter of sale are tihe goods which are at tiwe of the
conclusion of the ~ontiract in the course of carrlage, or will be carried from
the territory of one State to the territory of another;

(b) legel - . com ituuiig the offer and the acceptance have been effected
in the territcoies o alllerent Staiws;

(¢} the deli .ry of the ~oods is to be made in the territory of a State
other than that within wvhose .erritory the acts constituting the offer and the
acceptance have been elfected.

Lo, The determination of this notion of international sale resulted from long-
lasting discussions, and it must be adwmitted that it has been very well thought
out. The advantege of said notion is as well the fect that at the same time the
most typical cases of the international noreccrmerclal relations are thereby
indirectly excluded, as ¢.g. the purchase of articles in a foreign ccuntry by a
tourist. It is however, necessary to examine at the same tiwe whether this
regulation excludes all other non-commercial relations, whether the subject-matter
of regulatiocn to this extent wculd not be very limited in some respects, and
viether the fixed criteria are unsmbiguous to such extent that nc rocm vwill be

left for a doub* as for the limits of application of the adopied rules.
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50. It should be stressed that cases may occur ia the practice where the
conditions wentioned under (a) to (e¢) will be wet, olthough the comzercial
relations will not be iuvolved, if e.g. 8 tourist buys certain articles for his
personal needs end these articles will nave to be carried to his country. Also
doubls may aerise whether different trades are not to fall under the uwniform

rules, in spite of their not having met any condition stated under (a) to (c). It
is5, e.g. the sale of goods where the payment is to be effectel on the ilunternational
scale which may give rise to0 a series of questions wnlch are not settled in

the domestlc legislation, and whose solutlon would be instrumental withia the
framework of the prepared rules.

5L, It 1s even the interpretation of the ﬁording of erticle 1, pera. 1 of the
Hague Uniform Laws which wey cause certain difficulties. 5o, e.g. the condition
that the international carriage of goods will be effected may give rise to

certein doubts at the time of the conclusion of the contract, whether actuelly
such carriage will be effected, or on the contrary whether all parties are aware
that such carriage is to be effected. As for the condition mentioned under (c) a
doubt may arise in respect of the law under which the place of delivery is to

be considered, in such cases where this place is not fixed in the contract and wust
be derived from the lew (ex lege).

52. The Czechoslovak Internetional Trade Ccde determines the subject-uatter

of its regulation with a vievw to the applicabllity of the other Czechoslovak ccdes
which govern the propriete.s relations, and is adgpted to the domestic character
of this Code, end consequently its wethod cannot be applied for the 1upernational'
(interstate) regulation which is aiued at the unificatiou. While deteruining

the subject-metter of the rules of the Czechoslovak International Trade Code,

the Czechoslovak law solves similar problems in suchk a wanner that the knowledge
of the parties of tie alm of the arlsing legal relation, no matter whether

the knowledge objectively presumable by the law or actual knowledge, is
accentueted, regardless of that whether or not this aim will actually be attained
at a later tire.

53. It would be worth while tc examine whether the subjective criterion wmight

ve put together, l.e. the condition tuat the parties have their domicile or

placé of business (whose legal interpretation may couse difficulties) in the

Joen
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territorles of different Stetes, with o certain objective criterion. As the
basis wight, e;a, Le token the objective determination of the commercial
characver which is applied by the French lawv to the contract of sale and fo
adapt the sauce to the requirewent of nceds of the uwaximum legel certainty in
the internotional trade, and to enlarge its application to cases which ere
closely linked tn the contract of sale. It is essentiel in the practice that

& party to a contract be sure of the time of duration and course of terus of
prescrlption Just at the tiwe when the.legel relation arises, i.e. at the time
of the conclusion of the centrect, as well as of iastances where the contract
becomes vold or where its validily is extingulshed, or where its breach is
ccumitted.

Sk, In cousideiation of all that the rights arising from the international
sale of gocds wight, in rough features, Le defined as rights arising from

the conclusion, breach or invalidlty (both the initial and subsequent invalidity)
of the contract of sele concluded between the parties having their domicile
{rlace of tusiness) in the territory of the samwe State, if they were or must
have been awvare at the tiwe of tie conclusion of the contract, that the purchesed
gocds are destined for further sale or for other business forums exercised by
the buyer (e.g. for the equipment ot his wanufacturing work and the like).

55« In this connexion even the determination of the notion of a contract of
sale in relation to similar types of contracts, which will be excluded from ithe
regulation, will be necessary. Especially ccumplicated problems arise in this
connexion in cases of cont.acts, under the terus whereof the goods are first to
te manufactured.. The dewarcation tetween a contract of sale, on the one hand,
arnd the other tyres of contracts (in particular the contract for work), on the
other hand is often disputable. Under the provisions of article € of the Hague
Uniform Law are considered to be sales contracts for the supply of the gocls
to be manufactured or prcduced, unless the party who orders the goods undertakes
to supply an essential or substantial part of waterials necessary for such
eanufacture or production. Since a disputable demarcation way exist between
the escential and non-essential part of such materizls, the Czechoslovak
Internztional Trade Ccde hes adopted ihe vrinciple éccording to wnich &lso a

contract vhose subject-matter are the gocds vhich are to be manufactured or preduced

;
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i6 Geeued to be o contract of sale, if the things intended for processing in

the coursc of production of such goods ere to be procured by the seller (sce
section 277 of the International Trode Cede),

56, Similor deumorcation of a contract of sele is ag well eubodied in the draft
convention concerning prescription which has been elaborated by professor Tramier.
Thus, in cowperison wivh the Hague Uniform Law the notion of the contract of scle
is narvover, but it sceuws thel this tendency of limitetion is Justified by the

fact that the duty of the ordering party tvo supply things for processing conslderably
wedifies the position of the parties in ccemparison with the pcsition of the seller
ard Luyer who is free of this duty. In connexion with regulaticn of matters
ccrcerning prescription 1t wculd be rather instrumentel to further the extent of
reculation even o all other contracts under the terws whereof the geecds are first
to Le menufactured or prcduced, since in the sphere of prescripticn or time~limits,
these ccntracts need not e ditferentiated frcm the contracts under the terus
whereof the gocds which have been prcduced are already sold. This broad conception

fourd e.y. its expression in the draft conventlon concerclrg rrescription which was
elaoorated in 1961 within the framework of the Council for Mutual Econowic Aid
(see article 1 of seid draft).

V.
LEGAL CHARACTER OF PRESCRIFTION AND TIME-LIMITS

57. In principle the rules on prescription which are conteined in all legal
systems are of mandatory nature, but the rate of this cogency of these rules
is not the sawe in all cases.l
(1) Soviet law: Article 18 of the Civil Code of the Russian Federal
Soviet Soclalist Republic absolutely prohibits such contractual agreement where
the terms of prescription or the manner of its counting would be mecdified. The
deciding tribunal (court of law or arbitrators) may however grant the
1/ In the further part of this treatise regard will be paid primarily to the
provisions of the French, Soviet, Germen and English laws, which laws represent
the mein legel spheres of the world, as uell as to the Czechoslovak law, which

is the cnly law which contains special dowmestic rules on propretary velatlons
in the international trade.
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euforceability even in cases whero such right‘is involved in respect wnereof,
due to important reasons the term of prescription has been missed (see article 87,
para. 2 of the Civil Code of the Russian Federal Soviet Socialist Republic).

(1) German lav: Under the provisions of the Geruman law the terms of
prescription cannot be lengthened by an agreewent of the pertise, but they can
be shortened (see section 225 of Civil Code). On thesec grounds neither an
ugreement of the parties, according to which the coumencemwent of the term of
prescription could be postponed at a later time than provided for by the law,
is ellowed.

(111) Trench law: In the sphere of the French lawv there werc no uniform
opinions in respect of possibility of a contractuel regulation of prescription.
Under article 2220 of the Civil Ccde it is impossible to abandon in advance the

righ% of prescription. It has been deduced frow the said provislon that under
the conditisns of a contract neither tue coummencewent of the period of
prescription can be postponed contrary Lo the provisions of law, and as it
follows from the judicature any agreewent of the parties concerning the
lengthening of the term of prescription has been considered as vold, however
the shortening has been admitted in the Judicature (subject to some exception
as €.g., in cases of insurance contracts).

(1v) English law: Under the provisions of the English law any agreement
by virtue of which the debtor abandons in edvance his right to object the
prescription is void; however, when the prescription takes place the debtor is
free to waive validly his right to object to the prescription.

(v) Czechoslovak law: Under the provisions of the Czechoslovak law there

is far wore freedom in maiters of the prescription for the spliere of the
international trade. The parties are free to agree upon in writing longer

or shorter terms of prescription than those which are provided for b& the law;
however they are not free to waive in advance their right to object to the
prescription, and the whole durafion of the perlcd of prescription egreed upon
together with that which is provided for by the law (suatutory period of
prescription) must not exceved the pericd of fifteen yeers (see section 88 of the
International Trade Ccde). Within this framework even the lengthening of the
reriod of prescription is allowed; it is even allowed to abandon the veriod of

/...
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prescription already elapsed (a new course of the perlod of prescription takes
place as well if the debt hes been acknowledged in writing).

(vi) It is as well the draft elaborabed in 1961 withln the frawevork of
the Council for Mutual Lconomic Assistance wheire the agreement on a shorter
or longer term of prescription i1s allowed then that vhich 1s provided for therein;
but also in this case the writ%en form is required (see article 9 of sald draft).
Sluilar regulation is as well suggested in the dreft of professor Treumer (see
article 9 of hls draft). Article 102 of the general conditions of the Council for
Mutual Lconomic Assistance does not allow the parties 10 agree upon the terw of
prescription other than provided for under seid genersl conditions. »
58, The rules of said laws indiceted by exemplificetion result in certein comson
features; symptomatic of these common features is & certain limitetion of the
autonony of contract Letween the parties in the interest of legel certeinty. On
the other hand, ihe terms concerning tiwe-limits show a very heterogensous
regulation. Some legal systems adwmit not only:the shortening and lengthening
of ?ime-limits under the terms of the contrect (e.g. in case of responsibility
for defects [ﬂon-conformitx7 of the goods), end moreover, the parties are free
to exclude timwe-limits under their contract. However, even the rights which
can be subject to time-limits, ere in this case governcd by the provisiouns
regulating the prescription sc that unless the vight has become extinet through
the lepse of a shorter tiwme-limit, it shall nevertheless be prescribed after
the lapse of time fixed for the prescription., Several legal systems do not allow
any contractual deviation frowm the rules governing tiwe-limits. '
59. It is symptomatic of the law governing international trade that & wuch broader
autonoay of contract is applied in comparison with the law governing domestic
relations. However, it is evidently in the interest of legal certainty why
the parties cannot be free to exclude the prescription under their contracts cr
to lengthen its time of duration for a very long time (which practicaliy would
bring about the same effects). . . - o
60. As it is proven by the practice of mony States the ag.seements on shorter
terws of prescription do not cause eny difficulties, since the wetericration of
the debtor's position is not therevy caused. On the contrary, thes character of

different duties which are ewbcdied in the contracts connected with the
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international trade, requires that any dlsputes conceraing these duties be settled
as speedily es possible. This result may be obtained by the shortenlng of the
contractual terms of prescription.

6l. The possibllity to agree upon the lengthening of the time of duration of
praseription will probably be dependent on the dwration of the general, statutory
tern of prescription. In so far as these terws are shorter (which is sywptomatic
of cowzercial relations in cowparison teo civil reletions) it would e worth while
to admit the possibility of lengthenihg of terms of prescription, but within

& certain liwlt only, so that the waximum whole of tiwe of duration of prescription
would be the total of the statutory terwm and the term agreed upon. The rrepared
rules ought to facilitate the parties to lengihen the terms of prescription just
at the tiuwe of the conclusion of the contract in all cases where the character

of the contracted duties will so require; apart from that, the parties ought to
be free to lengthen the teruws of prescription even at a later time, if they intera
to settle the arisen dispute in an amicable manner, and if at the same tiuwe the
claim 1s threatened by the prescription. Where the parties are not free to
lengthen under their contract the terms of prescription, the entitled person will
be, as a rulz, chliged to file, prior to the expiration of the pericd of
preseription = so0 as {0 preserve the right to claiwm his right - the action, in
order to bring about the interruption of the period of prescription. However,
unnecessary Judicial fees are thereby connected end also an amicable settleuwent

of disputes is thereby made more difficult. Several facts which otheruise
actually have the effect of lengthening of the terms of prescription, as e.g. the
interrupticn of the term of prescription, are as a rule connected with further
consequences ghich are in disfavour of the debtor (as e.g+ in the case of
acknovwledgement of debt the existence of the ight is presured ), or the tiwe of
duration of prescription is lengthened over ard above the limit acceptable for
the debtor (as in the case of abandonment of the period of prescription which has
already elapsed). ’

VI.
EFFECTS OF PRESCRIFTICE AND TIME-LIMITS

62. As it already has been uent.oned above the difference in notions concerning
prescription and time-limits consists primarily of the legal effects which ara
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therewith comiected. In the case of time=-liwit the right becowes extinct,
whereas in the case of prescription the possibility of claiming the right ic
excludced, Thus, the eflects of time~liwiis result in a wore ponderous
interserence with the position of a creditor. Therefore, tne provisions of legel
systems governing the time-liuits are firet of all alwmed ot umoving the creditor
to effect certeln dutizs (as e.g+ to perform certeln legal acts) or to clulm his
right in due tlwe. The alm of the tiwme-limits is to prevent the deterioration
of the debtor's position (mainly owing to difficulties connected with the
escertainment of the ectual state of things, which is decislve for the
consideration of the legel position of the parties). The most sympiomatic case
of the time-liwmit, as clopted by the majority of legal systews, is the loss of
the buyer's right to complain ebout the defects of the gocds (non-conformity),
naturally in such case where he failed t¢ nctify regarding the defects
(non-conforwity) in due time. The provisions .concerning time-limits are aimed
at moving the buyer to inspect the goods in due tiuwe and at vreventing him from
transferring to the seller the economic consequences resulting frow damege 1o

or destruction of the goods which had occurred already at the time when the risks
have passed on to the buyer. The time=-limlts are similarly applied in cases

of other legal relaticns, where siwller risks Lnreeten (e.g. as a senction for
failure vo notify in due time the damage suffered by the insured things).

63. In principle the extinction of a limited cleim meens that the law grants
the debtor protection, even contrary to his will, end dces ot enable him to
fuifil his duty which has become extinct as a result of the time-limit, since
othervise a non=~existing debt would be settled, which constitutes the right to
the restitution of verforumarce.

64, Further effect of extinction of a limited right consists of that the
creditor can use neither the legsl weans securing the performance of the limited
duty (e.g. rights arlsing from suretyship, banking guarantees, mortgage, and the
iike), which as a rule becoms extinct as e result of the so-called accessority
together with the extinction of the secured right, at the latest. Besides,

in ceses of time-limits no regard is as & rule paid to the impediments vhich
prevent the entitled person frow claiming his right or from his effecting the
fixed legal act.
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65. The strict effects of the time-limits and the determination of their
conditions are clcsely linked to the rulee of the substantive law whose part

they are, wainly to the disadvantagecus z{fects, which in the case of
non~rerforuance of duties constituting the tiwe=-liwit, affect the debtor. Thus,

& baslc question arises which should be dealt with Ly the Coumission, viz. whether
it is instrumental to regulale the tiwe-limits in a general wanner without taking
into account their connexion with the regulation of rights and duties of the perties
to the contract, and whethor it would not be wore useful to leave the regulation
of sald terws for the individual types of contracts. S0, e.g. the term within
which the defects of the gcods (non-conformity) are to be complained, end the
effects of non-performance of this duty are regulated in article 39 of the Uniform
Law on International Sale of Goods, since they are an integral part of the
complaints examining procedure. With a view to the diversity of cases where the
legal systews apply the time=limits and to the rneed of differentiated rules,

1t will be very difficult to unity the provisions governing time-limits, unless

at the same time the provisions governing legal acts vherewith the time~limits

are connected, are as well unified.

66. Apart from that, even a fundamental question arises, i.e. whether the
institution of tiwe-limits is at all appropriate for the legal regulation of the
international trade whose symptomatic feature is a very broad autonomy of contract
and formal and legal equality of the parties. Therefore, i% is why in this sphere
the prescription better complies with interests of the parties rather than
time-limits. The following reasons speak in favour of this opinion:

67. (a) Through the extincticn cf rights of any of the rarties the principle

of equivalence and reciprocity of rights and Cuties of the parties is infringed,
sjnce one of the parties is thereby enriched and the other damaged.

68, (bv) The terms of time-liunits considerably restrict the autoncrous will of
the partles; since they do not enable the debtor to consider whether or not he
intends to fulfil his duty, even-after the expiration of the given term, or whether
or not he intends to raise the objection to the claim of the other party. If

the princlple of extinction of right be strictly observed the other party would
not be allowed to mweet the reguirenent of hié partner, nor in such event where

the wisusing of his right is not involved, and where no room is left for a doubt
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as to the existence of such right (e.g. a belated notification of defects of the
goods, which apparently have been caused in the course of the manufacture, and
the 1like).

69. Consequently, it would be worthwhile thet, while the individual types of
contracts will be regulated, the Commission might consider, whether thz non-
observence of terms should necessarily be connected with the very extinction

of the respective right. It will be sufficient in the overwhelming majority of
cases 1f the debtor is granted protection against claiming the rights after the
lapse of the fixed term and it will be left at his discretion to take or not to
take the advantage of such protection. Therefore, it would be more instrumental
to substitute time limits by the prescription always where it is possible, and
in such events where the Commissicn arrives at the conclusion that time limits
are necessary, to regulate the same within the framework of provisions to be
adopted in connection with the rules on the individual types of contracts.

T0. WNor the effects of prescription are regulated in all legal systems in the
sage manner. After the prescription took place, 1t is as a rule impossible to
claim the prescribed right in the court of law (or before arbitrators) if the
obliged party invokes the prescription. Thus, it is entirely at his discretion
vhether or not he intends to take advantage of his protection, i.e. to object
prescription, Some laws, connect however, the prescription with an absolute
impossibility to claim the right in the court of law (or before arbitrators), so
that the court shell take into account the prescription on his own initiative
(ex_officio) even if the respondent does not invoke the prescription.,'Aé example
of such regulation may serve the Soviet Law (see Article 82 of the Civil Code of
the Russian Soviet Federel Socialist ﬁepublic).

Tl., If the court of law takes into account the prescription ex officio, it will
te impossibile to cbtain the adjudication of the prescribed right, nor in such
case vhare the respondent had no intention to invoke the presceription. Even in
such cases where the respondent is interested that the real state of things be
ascertained, the cowrt may facilitate its tasks In such a manner that it'may

motivate the rejection of the action on the basis of prescription, Consequently,
aven the draft elaborated in 1961 by the Council for the Mutual Econcmilc

Asslstance states that the prescription shall be taken into consideration in such
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case only where the debtor has - in the course of judiciael or arbitration
proceedings ~ referred to the prescription (see Article T of said draft),

Article 95 of the new General Conditions of the Council for the Hutual Econcuic
hsslstarce provides as well that prescription shall be taken into consideration
orly if the debtor clajims so,

72. A very imrortant question which appears in the practice is wihether the
yrescribed debt may be uscd for set~off., In this connexion it will be necessary
to consider first of all whether the gquestion of possibility of set-off against
a pruscribed dett may be al all be included in the rules concerning prescription.
The practical importance of this matter speake in favour of a positive answer,
however a certain close comnexion of this question with the régulation of the
unilateral set-off contained in the individual legal systems, represents a
disedvantage. In the individual legal systems the conditions for set-off are
regulated in a different manner, arnd a different conception is first of all
upheld in the sphere of the Continental Law which qualifies the set-off as an
institution of the substantive law, whereas in the sphere of the Anglo-Saxon

Law the set-off 1s considered as an institution of the procedural law.

T5. The major legal systems exclude the rossibilitly of set-off of a prescribed
right against a debt which has nct been prescribed (so it is as well in the
draft of professor Trammer - Article 2 in fine), However, it will be necessary
10 consider whether 1t would be in keeping with the needs of the international
trade to exclude absolutely such rossibility, i.e. that a2 prescribed debt may be
used as a defence against another gepi which has not veen prescribed. t must
be taken into consideration that the rosition of the entitled party who clejms
his right in a foreign country is more difficult, and further it is as well the
need that the international ccumercial relations be deprived of &ll unnecessery
formelities, which ip this connexion is important. Scmetimes, the formal
declaration in respect of set-off of the mutual debts, which declaration 1s under
the provisions of scme laws condition for set-off, does not take place.

s, While eppreciating these problems the Czechoslovak International Trade Code
stated in Section 266 that debts which camnot be claimed in courts are not
susceptitle of being unilaterally set off (which medns also the prescribed

debts), but there is ro bar for set-off if the debt cannot thus be claimed for
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reasons cf prescription which came into effect only after the debts had beeaza
susceptible of being set off. Thus, it is possible to use for unilaiteral set-oif &
prescribed debt against a debt which has not been prescribed, if in the vast

such set-oif has been possible (e.g. in cese where at the time of rise of the
asserted claim the counter-claim has not yet been prescribed) and the set-off

has not been realised only due to the fact that prior to the prescription the

will to set off the debts had not beer. manifested.

VIiI.

BHEGINNING OF TERMS OF PRESCRiFTION

T5. As a rule the legel systems connect the beginning of prescripiion with the
moment when "actio est nata", even altnough the different rules express it Ly
different expressions. In cases of debts this moment is as a rule ideatical with
the date on which the debt falls due (upon its meturity).

76. 1In the comprehension of the principle of prescription there is a basic

difference between the sphere of the Anglo-American Law where the prescription
directly affects the possibility to file the action and the sphere of the
Continental Law where the prescription affects directly the right. But even
within the sphere of the Continental Law there exist certain disferences in
theoretical comprehending of the prescription. Under German Law the subject
matter of prescription is a legal claim which 1s put between the very procedusal
right ot action and the subjective, substantive law. Under the provicions of

the Soviet Law the prescription is construed as the prescription of an actionable
substantive right which by reason of its character is placed between the formal
right of action and the subjective, substantive right., In France such opinions
exist according to which the prescription is consider=d as the extinction of the
right of action,

T7. However, these theoretical differences cannot in principle - constitute for
the unification of rules on prescription and fixing its terms such obstecles which
could not be overcome. Since there are in principle concordant opinions, i.e,
that the prescription only affects the claimability of rights, the subject matter

of prescription may be oniy such rights which can be claimed (however with a
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certain limitation which mainly concerns the very personal rights which are not
susceptlble of being presc:iibed), so that the prescription cannct in principle
affect the rights which can be exercised, depending on their nature, even
without the co~operation of courts (however, such rights may be subject matter of
time limit), as.e.g. the right to withdraw frcm the contract, unless such righte
must be claired by an &.tion.
78, (i) Under the provisions of the Czechoslovaek Law the term of prescription
begins to run frem the dacte on which the dlaim may be asserted in the ccurt
_(see Secticn 78 of the Iniernational Trade Ccde). If a claim resuliing from
contracts is involved the term of prescription begins to run frem the day on which

the obligation nud to be fulfilled. If the obligation provides for performance
by instalments the ‘terms of prescription begin to run independently for each
rartial perfommance, When the whole obligation falls due because of the failure
to perfomm one of the instalments, the term of prescription runs from the date
of maturity of the irstalment which hes not been performed (see Section 79 of the
International Trade Code), The term of prescription concerning claims for
compensation of damages (the three years term) begins to run as of the day on
which the injured person learned or could have learnt of the whole damage and of
the person obliged to provide campensetion, the tem of prescription shall,
however, end not later than after the expiration of the longer tem (i.e. ten
years tem) running from the day on which the event causing the damage had occurred
(see Ssction 83 of the ~aterns.ional Trade Code).

(ii) Under the provisions of the French Law the term of prescription is
counted frum the time vhen the righv is claimeble; in cases of rights arising
frem the 1llicit acts the term of prescription begins to run from the time when
the event causing damage had occurred.

(ii11) The Soviet Law provides (ses Artic'e 83 of the Civil Code of the
Russian Soviet Federal Socialist Republic) thet the texrm of prescription begins
to run frem the cay on which the right of action has accrued, i.e. rrcm the date
on which the entitled persorn learned or could have learned of the infringement of
his right. .

(iv) Urnder the orovisions of the Anglo-imerican lLew the term of prescrviption

begins to run frem the day vhen the motive for the action has arisen, in cases

[ens
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of claims resulting from illicit acts from the day on which such acts have
been ccmaitted,

(v) The German Law (see Article 198 of the Civil Code) connects the
ccmmencement of the period of prescription with the rise of the claim, i.e. in
principle with the time when the right has become claimable., Ii a default is
involved the ccmmencement of the period is placed at the time when, contrary to
the duty, the act aiming at non facere has been made., A speciality of the German
Law is the provision (see Article 201 of the Civil Code) according to which the
ccmnencenent of prescription in the case where a claim of everyday needs (life)
1s concerned, as well as & claim concerning a repeated performance is involved,
is counted only from the end of the year in which these claims have fallen due.
The subjective knowledge of the entitled person of the existence of the right is
important only in cases of claims i dumages, where on the knowledge of the
damage occurred the duration o. texrm of prescription is dependent (the three
years or thirty years teim of prescription).

T9. <In principle similar rules exist in other legal systems. It follows fram
this ccmparative review thet the ccmmenc~ment of the period of prescription is.
to be connected with the beginning of the period when the right way be ciaimed
in the judicial or arbitration proceedings. This regulation is as well in
keeping with the basic aim of prescription which has to prevent the entitled
person from his unnecessary delay in asserting of his claim, so that the
ccumencement of the period of prescription is to be counted as of the date-.on
which he firstly was in a posltion to assert this right.

80. while the ccmmencement of the period of prescription is determined the
objective criterion 1s in principle taken as basis in majority of cases, and the
subjective factnrs are not important (as e.g. whether the entitled person has
knowledge of his right, its extent or of person agaiust whom he may assert ig).
Exceptior of this principle is contained in scme legal systems {e.g. in the
Czechoslovak and German Laws) in cases of claims in demages, but to a limited
extent only. The general term is counted frcm the date when he knows of his claim
in damages (which is decisive i. this connexion it is on the one hand the extent
of claim ard on the other hand the determination of the injurer), but the longer

term is counted i.om the date of the event which caused the damage, so that in
(= 1
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this case also the objective criterion is taken as the basis., This special
regulation 1s, no doubt, instrumental, since the whole damege need not to occur
“lmmediately, but 1t mey arise successively, so that if the general provisions
concerning prescription were applied, the terms of prescription for the
individual parts of damage would run separalely and the successively arising
claims in damages might be asserted for an unlimited time,

81, Vhile determing the commencement of the term of prescription different legal
systens try to eliminate difficulties in such a manner tanat the term of prescription
1s counted only from the end of the calendar year in vhich the right has become
claimeble, or from the beginning of the next celendar year. The advantage of
such regulation is a more unambiguous counting of terms of prescription in such
cases where the event establishing the accruing of the claim cannot be fixed
Just by a day, while the disadvantage is the different duration of the term of
prescription which is dererdent on the fact whether it has been possible to claim
the right already at the beginning or by the end of the calendar year,

82.. While the ccmmencement of terms of prescription can in the whole be
determined without difficulties, it is very difficult to determine, in a general
manner, the beginning of time limits, It should be mentioned that the time
limit is nct only connected with the fact that certain rignht has not been claimed
in due time, but the right may vecome extinct even in such ceses where the other
legal acts have not been done in due time by the entitled\person (e.g. the notice
to the seller concerning the delivered goods, notification of the insured event
to the inswrance company and the like).

83. Should the prepared rules concern the rights arising from the international
sale of goods within a broader conception, then the rules on prescription (time
limits) would comprise the following rights:

8. (a) fThe right to the delivery of goods: tre ternm of prescription

ought to run from the date fixed for delivery, which may be fixed eilther directly
in the contract or subsidiarily ex lege, If the term of delivery is fixed by a
definite period the term of prescription ought to run from the end of this period,
with exception of cases where the buyer was entitled to tix within the framework

of such pericd the definite term of delivery (the so-called delivery on call).
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In such cases tihe terwm of prescription would run frow the date of delivery which
has been concretized in this manner. As for deliveries by instalments, the term
of prescription ought probably to be counted separately for sach instalment, since
a considerable space of time way elapse between the individual instalumenis.

85. (b) Claims arising frow defects of the goods (legal as well as actual
defects); some legal systems provide in this connexion for terws of prescription,
whereas the others take as te basis the tiwmes-limits.

86, The time-limiv is first of all connected with the fact that the buyer

failed to notify in due time the defects of the goods. The commencement of the
time-liwit is closely linked to the provislons concerning the complaints exewining
procedure, in particuler to the determination of the buyer's duty to uotify the
defects of the goods within a certain time. In so far as in connexlon with the
rules governing tne luternational contrect of sale the extinction of claims should
be linked to the breach of the duty to notify in due tiwe ths defects of the goods
(see Article 39 of The Hague Uniforu Law on Interneational Sale of Goods), it .
would be convenieﬁt - based on the atove grounds - that the provisions governing
time-limits be excluded from the prepared uniform rules and that the tiwe-limits
be regulated as part of the provisions governing the couplaints exemining
procedure, within the framework of Conveantion cun Internutional Sale of Goods.

So far the sald grounds which speak in favour of adoption of terms of prescription
rather than of the time-limits would be taken into consideration, the effects of
breach of duitios to notify the defects of the goods within the fixed tine wight
be included in the prepared rules. In this case the term of prescription ought
probably be couanted from the day on which (under the provisions of the unified or
applicable law) the handing over of the goods has been effected, or in the case
where the carriage of goods has been secured by the seller, frou the day on which
the goods have arrived at the place of destination. )

87, (c) Claiming of rignts resulting frow compleints: various legal systems
connect different legal effects with the failure to claim the rights resulting
from complaints within a fized term. Some legal systems uphold the principle

that the right becomes extinct and the othecrs provide thnt only the claiwability

of rights is extinct., It is the transitory character beiween the prescription
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and time-limit which is very symptomatic of this term. So, e.g. it is provided
under the rules of the Czechoslovak Law (see Seetion 313 of the International
'.,Trade Code) that if the buyer feils to assert in & court his claim arisen from
the seller's liability for defective goods within six months running from the
date on which the notice of defects has been given, the claim shall no longer
be enforceable in courts, unless the seller had lnown of the defects in the goods
at the time of their handing over. 1In fact this term possesses the character of
prescription, but in same respect it differs from the prescription in this regard
that the recognition of obligations resulting from the responsibility for defects
does. not influence uron the course of the term of prescription. This is aiwmed at
rreventing the entitled person fyom his interpreting the contents of correspondence
comnected with the execution of the complaint, in which case the seller does not
take - as & rule - owing to ccamercial reasons negatlve standpoint in respect of
the camplaint, since he is not in details acquainted with the actual state of
things iminediately after the defects have been notified, as recognition of debts
and extension of time for lodging the ccmplaint. It ies quite natural that the
parties are free to extend this tarm to the maximum in their contracts, but
within the framework of the term fixed by the law.
68. Vhile determining the counting of time the Hague Uniform Law takes as basis
-~ the date of the rotification (comp. Article 49), but its expiration evidently
trings about the extinction of the right of ccmplaint. This however is not in
conforuity with the regulation which admits that the rights resulting frecm
campleint may be set off against the seller's counterclaim for payment of the
purchase price even after the expiration of this term. It is as well professor
Trammer who takes as the basis, while counting the term, the date on which the
defects have been notified (see Article 3 of his draft).
89. The Geneval Conditions of the Council for the Mutual Econcmic Assistance
r(see Article 94, para. 2 (a)) state that the temms of prescription in cases of
actions relating to the quality and quantity of the goods are counted from the
Eday on which the buyer has received the seller's reply on merits of the complaint,
or in case where such reply has not arrived, from the end of the period within
vhich it ought to be sent, i.e, within the term proﬁided for under the contract;
otherwise within sixty days (in cases of ccmplete plant equirments within ninety
days) after the date on which the ccmplaint has arrived. This regulation is
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closely connected with the technics of couplainits, as provided for by the

General Conditions of .he Council for the Mutual Econcuic Assistance,

90, While counting the terw for filing the action the legel systems very often
take as the basis the time of delivery. There exist, however even such rules B
which connect the commencement of the temm of prescriptlon with discovery of
defects in the goods (e.g. Articles 1495 end 1597 of the Italian Civil Code).
However, this solution is disadvantageous, since it 1s difficult to ascertain
when the defects have been discovered, In this regard the time of delivery is wore
accurate, but the shortering c¢i the teru for filing the action is a disadvantage
in cases where latent defects have heen discovered long time after the handing over
of the goods had Leen effected, It seems therefore that the most instrumental is
the solution which has been adopted in the Hague Uniform Laws and in the
Czechoslovak International Trade Code, 1.e. to take as the basis the date on which
the defects have been notified. However, the condition for such regulation is
that the time limits for or p:uageription of clalms resulting from comploints be.
fixed for such events wihere the defects of the goods have ot been notified within
the fixed time (otherwise the term fixed for the assertion of claims would be
prolonged, or such term would rot begin to run).

91, The term fixed for filing the action for claims resulting frcm.complaints to
the goouds - as contained in different legal systems - 1s not of the same
character. However, it 1s as a rule admitted that these claims may be set off
even after the termmination of the period within which the action 1s to be filed,
against the seller's counter-claim in payment of the purchase price for the
defective goods, no matter whether the same or other goods. Viewed from the
practical point this regulation 1s véry instrumental, and as for its appliéation
it is essentlel to preserve the right resulting from the defects of the goods,

at least in the natural form, since it is illogical to facilitate the set-off
against a right which does not exist. '

92, It will be necessary that the terms for assertion of claims resulting

from ccuplaints be co-ordinated with the rules governing the contract of
international sale of goods, and mainly with the princivles which will be adopted

therein in respect of discovery and notice of the defects of the goods.
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95, (d) Paywment of purchase price: similar problems as in the case of
determination of the comuencewent of terws of prescription connected with the
deliyefy of the goods are involved; thore is no roow left for a doubt that the
term wust be counted as of the date on which the purchase price nas fallen due,
which terw will in normal cases follow from the respective contract, and in
exceptlonal caEes frow the law waich is applicable.

9y, (e) Trmages: 1in counexion with the international contract of sale the
obligation to cowpensate damages way arise from:

(1) Breach of the contractual duties stipulated either directly in the
.contract or resulting from the statutory rules of the law applicable {o the
relations between the parties.

(2) Initial invalidity of the contract of sale (e.g. due to the lack of
authorily to make legal act; due to the breacn of foreign currency or licence
regulations ete.). '

(5) Subsequent exiinction of the contract due to the impossibility of
perforuance.

95. The counditions for the rise of such claim in dawages will follow from the
applicable law or frow the contractual agreement. I would be worth wnile to
deteruine special provicions iu the uniforum rules according to which the
coumencement of the term of prescription weculd be counted on the one nand frou
the date on which the event causing damage has occurred (a longer term), and on
tne other hand from the date on whicin the injured person knew or could have

known of the extent of the whole dawage, as well as of the person who is obliged
to glve compencation for damages (a shorter tera).

96. (f) .Restitution of performance; it must be considered whether the prepared
rules should englobe even tne rules councerning the prescriptlon of rights to the
vestitution of the effected performance (i.e. the restitution of the already vaid
purcihase price or of the delivered goods) in cases where the performance has been
effceted on the besis of an invalid contract, or on the btasis of a contract
which has become void, without however the counter-performance having been made
(e.g. in the case of withdrawal from contract if the performance is impossible
etc.). Such regulation would be useful, since it wouldiincrease the

legal certainty, as the applicable legal regulatior would not be dependent
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on the solution of guestions connected with conflicts of laws whose solution is
-often dispuiable. The term of prescription would be counted from the date ca
which the legal ground for performance has become extiunct, or in the case where
such ground never existed, from the date on which their performance has been
effected.

97 (g) Rights guarantesing the performance of contiract of sale: the rights

of the buyer or seller are secured in different wanner, as e.g. by penalty,
worbgage, surety and the like. Sometimes agreements concerning such security

from integral part of the contract of sale (e.g. the penalty), in other cases the
performance ls secured by an independent legal act, mainly if the security is
given by a person other then any of the parties to the contract of sale. It will
be necessary to consider to which of the said rights the prepared rules should
eventually relate. The rights toward third parties should probably be excluded.
The rights resulting from bills of exchange and cheques should as well be excluded
from the proposed rules even in such cases where they wight concern the guaranteeing
oT dufies resulting from the coatract of sale.

VIII.

TIMi OF LURATICN OF TERMS OF PRESCRIPTION

3. V¥hile in the rules ol the different legal systems governing the conditions

and effects of prescription, or tiwe«liwits,certain ldentical features may Ye
found, it is not so in cases of duration of terms of prescription (time-limits)
vhich are stated therein in a very different manner, These terms lie within the
space of tiwe of several months till several decades (e.g. France, Belgiwm,
Bolivie, Brazil, Indonesie and Austria have teruws of prescription amouniing to
thirty years, and Scotland even to forty years). Very long terms of prescription
do not contribute to the legal certaibiy of the trade and it is why the legal
systems with very long terms of preecription fix, as a rule, much shorter terus
which are applicable to the commercial reiations (mainly in cases where a special
itrade code forms part of the law). The general teras of prescription

applicable to commercial relations lies in the prevailing wajority between two
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to six years. Apart frcm that, shorter terms are fixed for the assertion of
rights rosulting from the defects of the goods, and longer texms mainly in cases
of claims (obligations) secured by the rights inren (e.g. Ly the mortgage), or

if a qualified acknowledgement of debis by the obliged party, in substance and in
amount, 18 invoived. So, fcr instunce the Czechoslovalk International Trade Code

provides for general term of prescription emounting to three years which is
lengthened to ten years temm if the obliged person has recognized the right of
the entitled person, detemmined both in its substance and in amcunt (see

Section 94, para. 3 of the International Trade Cede); the right of the mortgagee
in recovery of the debt secured by the mortgege is under the provisions of the
Czechoslovak Trede Code prescribed within the pericd of ten years.

99. . Tae mostly applied term of prescription amounting to three years might be an
appropriate general texrm of prescription. Such term is as well suggested by
professor Trammer {ccmp., Article 2 of his draft) and such temm is also conteined
in the draft of the Council for the Mutual Econcmic Assistance of 1961 (see
Article 4 of saild draft). On the other hand the newly adopted General Conditions
of the Council for the Mutual Economilc Assistance provide for two years period

of prescription (see Article 93 of General Ccrnditicns).

1C0. The advantage which is given by a shorter temm of prescription is a certain
pressure on the rarties to clear up their mutual claims within a shortest time.
This is important for proving the claim (by the lapse of time the evidence is
depreciated, in particular the depositions of witnesses whose memory plays
important role). Apart from that, it is as well because of the legel certainty in
the intqrnational trade, viewed from the point of cousideration of the proprietcry
position of the turiies, why the determination of a shorter period of prescription
would be convenlent. The effects of the proprietary consequences resulting frcm
commerciel relations (e.g. damages) from whose origin a considerable period of
time has already elevsed, and which.the debtor no longer takes into account, mey
in a relevent manner exercise influence on his proprietary position, cause his
insolvceney, and thus bring e considerable legal uncertainty in the international
trade.

101. Cn the other hand, very short terms of prescription ccmpel the parties to

a speedy asscriion of their claims in courts (which in the international trade is
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as & rule more difficult and move expensive than in cases of the internal trade),
even in such events where there is a hope that the given dispute will be settled
emicably within a longer period of time. These negative effects of shorter terms
of prescription may however be restricted to e considerable extent so that the
rarties would be free to prolong to a certain extent under their contract the
tem of prescription, and furthemmore by fixing a suitable regulation of cases

in which the terms of prescription are suspended or interrupted.

102, Beside the general texms of prescription it will probably be necessary to
fix for same rights shorter terms which would be applicable mainly to the following
instances: 7

103. (a) The term (of prescription or time-limit) for notification of the
defects of the goods: on the one hand it will probably be necessary to prevent
the buyer from his fixing a shorter period and from his shifting the consequences
of damage suffered by the goods vwhich had occurred after the risks have already
passed onto the buyer, and which are to be borne by the latter, and on ths cther
hand regard should be paid to the fact that all defects cannct be discovered Jjust
at the time when the goods are handed over. In practice difference is made between
apparent defects (which must be notified within a certain short time after the
arrival of the goods) and latent defects (which must be notified within e certain
time after their having been discovered)., This term is fixed in a flexible
manner (e.g. the Hague Uniform Law provides under Article 39 “"dans un bref

délai" or "promptly", Section 304 of the Czechrslovak Internstional Trade Ccde
"without undue delay" or by a precisely calculated term (e.g, in Brazil fifteen
days, 'Italy eight days, etc.)., For the purposes of the international trade it is.
this more flexible menner which probably is more instrumental with view to the
considerable difference in distences between the place of dispatch and that of
destination. ' ,
104, However, legal rules provide for & meximum term within which the defects
must be notified (e.g. Article 39 of the Hague Uniform Lay provides for two
years, Section 30k of the Czechoslovak International Trade Code six months, ete.).
The fixing of such meximum term ror the notificatlion of defects of the-goods is
very instrusental, since particularly in cases ¢I some defects of the gocds

it is very difficult to ascertain after the laree of a longer timwe which was the
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actual condition of the goods at the time of their handing over. It will therefore
be very difficult to fix a unifora term which would be in keeping with needs

of trade on all kinds of goods. Where the subject matter of trade are goods which
are rapidly perishable e shorter period ie more convenlent, but on the contrary
if the subject watter of trade are another goods (e.g. machinery equipment) e
longer pericd 16 more suiteble. Since these longer periods for assertion of
claims resulting from the defects of the goods are as a rule secured in the form
of guarantee for the quality of the goods, it would be betler to take as basis
shorter terms and to leave it at the discretion of the parties to agree upon thne
duration of tne terms, with view to the nature of the sold goods. Subsidiarily,
the uniform rules might provide for a term of one year, )

105. (b) The term for filing action for assertion of claims resulting from

the defects of goods: Vhereas the observance of the tem mentioned sub (&) is
to protect the seller agailnst the damage to the goods which have occurred after
the risks have passed, this term is aimed at facilitating in the course of the
Judicial proceedings en easier ascertainment of the actual condition of the
goods., The means of evidence witnessing the defects of the goods are depreciated
sooner than in cases of other rights, and it is therefore instrumental to fix

a shorter term for filing the action. The duraticn of this termn must be linked
up to the term stated wnder (a) and must facilitate the seller to make himself
sure of whether the claim of the buyer is gocds in law or not. In this connexion
regard must be pald to the fact that international econcmical relations are
involved, from vwhichh even in this sphere certain peculiarities follow. Article 49
of the Hague Uniforu Law provides in this connexion for cue year term, which
however ghall not apply to cases where the buyer has been prevented from
asserting his rignt owing to the fraud ccmmitted by the seller, Section 313 of
the Czecheslovak International Trade Ccde provides for six months per:od for
assertion of rightes resulting frem camplaints (i.e. from the defects of the
goods) and one year term for assertion of claeims in damages, suffered as result
of the defects of the goods, in the courts (vefore arbitrators) and excludes this
liritation of time for cases where the seller knew the defects of the goods just
at the time of their handing over (the Czechoslovak rules are avoiding to use the
nation of the penal law "fraud” which might, dependent on the qualification mede
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by the courts of different Stetes, be construed in various manner); for such
cases the three years term of prescription is fixed (vhich otherwise is identical
with the gernal term of prescription).

1C6. It will be necessary to consider whether a shorter term, similar as in cases
of ¢l.uus resulting from defects of the goods, should not be fixed even for

cas.s of damages suffered as result of the defects of the goods (and not by
non~-rerformance of the contract), where similar problems exist as 1n cases of
defects of the gocds.

107. Difficulties connected with the determination of terms for filing tne
action, such which would be in keeping with the needs of trade in all kinds of
gcods, are similar as in cases of terms provided for notification of the defects
of the goods. The contracting parties ought to be free to fix in thelr contracts

the duration of this term and with view to the lmportance of this question, written

form for such agreement should probably be required. Subsidiarily the teim
for filing the action should be fixed from six to twelve months, whereby this
limitation should not Apply to cases where the seller knew just et the time of
handing over the defects of the goods.,

IX.

SUSPENSION AND INTERRUPTION OF TERMS

108. The legal systems connect with certain legal facts the suspension and )
interruption of terms of prescription, )
1C9. If the suspension is involved the term of prescriptlon does run for the
period during which the impediment provided for by the law exist and after iis
having ceased to exist the ccurse of the term of prescription will continue to
run, 50 that even the time elapsed tefore the rise of the impediment is therein
included. If the impediment exists at the time when othervise the term of
prescription would begin to run, the ccmmencement of the term of prescription
shall be postponed until the time when the impediment had ceased to exist.

119. If the interruption is involved the heretofere elspsed time of prescriptinn
becomes extinet, and after the impediment has ceased to exist, or after the

event provided for by the law has occurred, a new temm of prescription begins to
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run, 60 that the already elarsed perlod becomes extinet. The new texm of
prescription may, as to its duration, be the same as the precedirg one, bul in
cartaln cases even longer terus are provided for by the different laws.

(a) Susvension

111. (1) Urder the provisions of the Soviet Law the suspension is mainly
cazued by vie major and by moratoriun granted and declarcd by the respective
agencies for the performance of obligations (see Article 85 of the Civil Code
of the Russiun Soviet Federal Socialist Republic). However, these lmpediments
" wust occw in the course of the last six months of the period of prescription.
The temm 1s lengthened by six months, running from the day on which the impediment
hag ceased to exist, but at the maximun by the time of duration of the pericd
of prescripticn, if the same is shorter,

(1i) German Law individvally enumerates the grounds for the suspension
{see Sections 202 to 207 of the Civil Code). The grou:d fo' suspension is
vrimarily the fact thev moratorium has been zranteu, or that the obliged party
is entitled tc¢ refuse to perrorm for a certa’n pericw of time. Furtuer, the
suspension tckes place if the right cannot be exercissl owing to the suspe: sion
of activities of the respective court, or owing to vis major, but only in such
cases where such impediments begen to exist in the course of the last six
aonths of the periecd of prescription. The prescription shall conltinue egainst a
person who des not possess tne capacity to make legal acts. even in such cases
wher~ such person has not a statutory representative, however in this case the
prescy’ ption may be terminated only after the lapse of six months runmning frcem
the date on wilich the incapable person agein acquired his cepacity to meke legal
arts, vt where a statuts~y representative has been aprointed for him,
- (111) Under the rrench Law there is a series of grounds for the suspension
of prescription, and in particular the old principle has been applied, i.e. that
the rrescription shall not run ageinst.a person who does not possess the capaciiy
to mahe legal acts. Under the provisicns of Article 2,52 of the Civil Ccde the
susrension of rrescription is excluded for cases of shorter temms concerning the
claims resulzing frcm the everyday life where after the ‘lapse of a certoin period

of tire it is presumed that payment has been effected, unless this has been
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refuted by an oath. By virtue of the Article 2257 of the Civil Code it is
provided that in cases of obligations which are conditional or provided with time
clause, the terﬁ of prescription shall hegin to run only after the fulfilment of
the condition or after the lapse of time. In the practice further different
grounds for suspension have been adopted, as e.g. th: lack of knowledge of the
ecreditor, for which he is not guilty, of the existence of claims, impediments
gualified as vis major, and the like.

(iv) Under the provisions of the English Law, it is mainly the incapacity
to make legal acts which is considered to be the ground for the suspension
(see Article 22 of the Limitation Act of 1939).

(v) Under the provision of Section 91 of the Czechoslovak International
Trade Code is not included in the term of prescription the time during which the
entitled person could not assert his claim in court (before arbitrators) or
continue in recovering his claim for impediments supervening on the part of the
obliged party, or such which could not be prevented by the entitled person.

(vi) Under Article 98 of the new General Conditions of the Council for
the Mutual Economic Assistance the course of term of prescription is suspended,
if the filing of the action was hindered by the event having the character of
vis major which has occurred or exercised its influence in the course of the term
of prescription. The time during which the course of the term of prescription
was suspended shall not be included in the term of prescription.

(vii) According to the draft of professor Trammer the running of the time
period in respect of the claim pursued shall be suspended if and while the
action is properly pursued (see Article 5 of his draft). It is similarly provided
for in Article 6 of the draft elaborated in 1961 by the Council for the Mutual
Economic Assistance that the running of time period of prescription shall be
suspended if the action has been filed in the court (before arbitrators) in so
far as the applicant duly pursues his action. |
112, If the legal rules which are not specially destined for the purposes of the
international trade are appreciated as a whole, the conclusion can be drawn that
many provisions (e.g. suspension of prescription between spouses and between &

guardian and a ward) are not suitable for the purposes of the Interational
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trade. On the other hand, the lwpediments which are symptomatic of the
“international trade (e.g., the interruption of payment relations between the
cbuntries of the creditor and debtor, influence of political events on the
performance of the international obligations) are not in these rules reflected.
113, Furtier diflficuliles arise in connexion with the complicated problems
concernlng thé Jurlsdicticn. In cany cases an action although filed in due time is
purposeless only due to the fact that the respective court has pronounced its

lack of jJurisdiction. It is therefore stated under section 92, paragraph 2 of the
Czechoslovak Internationel Trade Code that it shell be considersd as co..tinuance
of the commenced proceedings if the claim has been asserted in tpe competent court
within thirty days following the day on which the entitled person was served with
a final judicial judgement stating lack of competence, or c¢n which an erbitrator
declines to render award on the ground of lack of validity of the erbitration
agreenent.

.11k, While stipulating the uniform rules a sufficiently general formuletion wiil
be necessary so that such formulation way include heterogeneous impediwments
occurring in the international trade whereby the requirement that the impedimeﬁts
which are in the way for assertion of claims must be of such nature which the
entitled person can nelther prevent nor overcome, should in principle be taken as the
basis. '

115, It is necessary to examine whether the suspensior should be applied in any
stage of the term of prescription (the disadvantage rests on that there is a
certailn doubt as for the course and termination of the time period of
prescription), or only at & certain time prior to the termination of the term of
prescription (this is in disfavour of the creditor who is thereby to a certain
extent damaged). -

116, It should finally be as well considered whether the suspension may be applied
for an unlimited period of tiwe, or whether it should not be admitted, in the
interest of legal certainty or stabilization, that after the lapse of a sufficiently
lcng period of time the prescription ought not to be terminated, even if such
impediver.ts existed which might otherwise give rise to the suspension of

prescripticn.
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(b) Interruption of prescription

117. The conditions required for the interruption of prescription are as well
regulated in a Gliferent wanner in the legal systewms.

(i) Under the rules of the French Law tuhe interruption takes place upcn
service of the action and as a result of similar legal acts, e.g., the suwuwons of
the debtor before the court {citation en justlce) or citation to take part on the
conciliaticn procedure. The acknowledgement of a debt has as well the effect of
interruption o the tiuwe period of prescription, whereby the tiwe of duration of
prescription which will run afresh is thirty yeers. In conformity with the
French judicature (i.e., the decision of the Court of Appeal in Remnes of 156C) the
terms provided for by the Act (Articls 2244k of the Civil Code) are stated by
detailed enureration, so that e.g., the reminders or summons of the creditor have
not the effect ¢f interruption. Where shorter terms of prescrip*ion are involved
(as contained in articles 2271 to 2273 of the Civil Code) ihe principle applies that
interruption way only be entziled by an express acknowledgement of the dabt, but ‘
rot by an ioplied act., If the interruption takes place cn the basis of the
ackncwledgement, there is nc room left for a presumption that debis concerning
everyday reeds have been paid, and instead of this term the normel, general term
of prescripticon shall be applied.

(if) Under the provisions of the German Law the iaterruption of prescription
takes place if the claim which is under prescription has been asserted in courts, cr
if the acts which are equivalent to an action have been effected. It is as_well
the ackncwledgement made by the debior which interrupts tbe prescription,
whnereby this acknowledgement need not be,express; it will, e.g., be sufficient
the payment of an instelment, interest or deposition of security.

(iii) The English Law connects as well the interruption with the
acknowledgement of debt. From the time of the acknowledgement a new term of
prescription begins to run, even in such cases where at the time of recognition
the debt has already veen prescribed. Apart from the ackiowledgement it is as
well the partial payment of debt which brings about the interruption. On the
ctiier hand this effect dozs rot take place in the case where the action hLas Jcen

place

pe
—

{iled, but the debtor can ro longer object to the preseription which tooi

in the interim, i.e., betuween the time of filing the action and rendering cf the
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Judgement., It has been declded expressly that reminders sent to the debtor de
not exercise any influence upcn the course of the term of prescription.

(iv) 1In the sphere cf the international trade there are two grounds for the
intervuption of presceiption which are known in the Czechoslovak law, i.e., Judicial
decision (avbitral award) and the acknowledgement cf the obliged party. If a right
has been granted in a final judicial judgement (or arbitral award), the claim
based on such right shall become prescribed within ten years from the day on which
the obligation should have been performed under the respective Judgement
(see section 93 of the Internationel Trade Code). If the obliged party recognizes
in any wey his obligation to the entitled party before the expiration of the
time period of prescripticn, the period of prescripticn shall commence to run
afresh (see section ol of the Czechoslovak International Trade Code). The payment
of an instalment or interest or any other conduct of the obliged person which
indicates that he does nct contest his obligation, shell be considered as
recognition. In the case of a prescribed right, a new term of prescription shall
run;, if the obliged person has recognized his obligation to the creditor in
writing. If the recognition is wade only in respect of a part of a prescribed
right, the teru of prescripticn shall run afresh only with respect to such part.
If the obliged person recognizes to the entitled person his right determined as
to its substance and aumcunt, the term of prescription shail be ten yeérs running
from the date on which the perforwance in accordance with the contents of said
recognltion should have taken place; in cases wnere this does not follow from
its contents, the new term of prescription shall run as of the day on which
such recognition is wade. If only a pari of right is thus recognized, such effects
shall take place only with respect to the recognized pert (see scction 9,

- paragraph 3 of the Tzechoslcvak International Trade Code).'

(v) In the draft of Professor Tramuer (see Article U4, paragraph 2 of his
draft) the prescription is connected with the written acknowledgement, which
ecknowledgement must indicate that the creditor's claiw is well founded both in
substance end in amount. The rew time period shall run from the date of such
ackrowledégemert, Besides, Prcfessor Trammer recognizes that judicial judgement

or arbitre) avard {Articlc 5, paragraph £) have as well the effects <of

o
It

interrupting, wheredy the new ten years zerm begins o run from the date on

which such judgement or suard have btecems enfcreeable.
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(vi) Article 99 of the new General Conditions of ihe Council for the
Mutual Assistance states that the running of the time period of prescription is
interrupted by filing the action end by written acknowledgement of debis made
by the obliged party. If the claiwant has withdrawn his action, the running of
the term of prescription is not considered to be interrupted.
118. Wnile comparing the above-pentioned rules it may be seen thet the legal rules
uphold, in the whole, a concordant principle, i.e., that the interruption is
connected with the acknowledgement of the debtor and with the judiclal proceedings.
lipwever, there are differing provisions as for the form of the acknowledgement,
and further, whether the interruption takes already place at the time of the
opening of the judicial (arbitration) proceedings, or only after the Judgement
(award) has been rendered. In this second case it is provided for thrat during
the time of the judicial proceedings the time period of prescription is suspended.
Nor is the comuwencepent of the ccurse of a new term of prescription regulated
in a unifcra wanner,
119, In the interest of the international trade the prepared rules should be
cleéred of unnecessary formalities on the one hand, and cn the other hand the
uniformity of rules should however be observed in the interest of the legel -
certainty. '
120. These aims would be met by such rules which would allow the course of a new
admissible term of prescription cn the basis of the right which has not been
prescribed, in any form (even implied by conduct), but in the case of &
prescribed right only in a qualified form (e.g., in writing). The commencement
of the running of a new term, should as for the time period, be linked to the
possibility of the entitled person to elaim the performance of the obligations on
the basis of facts causing the interruption (i.e., the acknowledgement ox

decision).

X.
PRINCIPLES SUGGESTED FOR THE FUTURE PROCLEDURE

121, On the basis of the submitted matlerials and comrents which have been trought
forward the -Commission will, no doubt consider which would be the most convenient

way to be follcwed while the matlers governing the vrescripticn and time-limits
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in the field of the international trade will he solved and regulated. In this
connexlon it will be necessary to consider both the brganizaticnal forms of the
further vork and the principiss which should te teken as the basis for the future
worik of the Commission.

122, The Commission will have to determine the wmein principles of the prepered
draft rules on matters relating Lo prescription and tiwe liwits in the field of the
international sale of goods. In tals connexion meinly the following guestions

should be solved:

A, Form of lepal repulation

123, ALIERNATIVE No. 1l: tae form of international contrect, which would regulate
the international commerscial relations between the persons (bodies corgorate or
natural perscns) who are subjects of the signatory States, whereby as the tasis
the principle of domicile (seat) or place of business, should be tsken into
consideration.

ALTERNATIVE Ko. 2: the form of uniform law under which the signatory States
would assume the ceontractual duty tc enact the same in their national laws, so
that they would thereby substitute - for the purncses of the international
trade - the ¢ aeral provisions governing the prescription and time limits,
ccntained first of all in their Civil ané Trade Code.

ALTERBEATIVE Ko, 3: the form cf model law which would e recormended tc the
States as model for the legislative regulation of their laws, whereby the deviations
would be ypossikle.

ALTERMATIVE No. #: to join the rules governing ihe prescripticn and time
limits together with rules governing the conclusion of contracts concerning
international sale of goods and to determine the rights and obligations which
would follow therefrom. (Remark: It follows from the above considerations

that the ALTERNATIVE Nc. Z ceems to be the most appropriate.)

B. The manner of reculation and relation to norms governing conflicts ¢f las.

10N, ALTERSATIVE Mo, 1:  the uniferm rules would ceomprise noyms o the substantive

lav regulating the prescripticn and time liwmits, wherety the principle would te

wapressly ‘ixed lhet the novms governing conflicts of laws shall not be appliec
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the couris of the centracting parties would always apply the uniform reguiations
&s lex fori. ©So far the legal notions should not be determined in the uniform
regulation, they would as well be qualified in accordankce with lex fori,

Similar principle would apply in cases of eventual gaps in the law, for thne
solution whereof even the principle adopted by the Hague Uniform law could be
applied, i.e. that the gaps in law should be solved on the basis of principles
which are as well based on the uniform rules.

ALTERNATIVE No. 2: The uniform rules would contain the norms of the
substantive law which should also be completed by the norms governing conflicts
of laws. The Tunction of the norms governing conflicis of laws would consist
of:

(a) Cetermination of the extent of application of the uniform rules; ihese
rules would be applicable in cases whers on the basis of the uniform noruws
governing conflicts of laws, such legal system would be applicable whose integrel
part the uniform rules have vecome. Thus, a2lso the non-contracting States would
have to take into consideration the uniform ruies, if on the basis of their
nérms on the international private law the proper iaw for the consideration of
matters of prescription or time-limits would be the law ¢f any of the contracting
States.

(b) Solution of watters connected with the qualification of notioms used
in the uniform rules which have not been defired there, and furtiermcre the
solution of anticipatory guestions and gaps in the law.

ALTERNATIVE Nc. 3: the uniforz rules should only Le limited to the
unii'ication of norms governing conflicts of laws, on the basis of whicﬁ the law
of the resgective Siate would be applicetble {the uniform rules would substitute
only the norms governing conflicts of laws of the contracting States, ‘bur not
their norms of the substantive law),

(Remark: it follows from the preceding appreciation thai the most cenveunient
would e the ALIERVATIVE No. 2.)

Cs Sxtent of rights subjected tc the regulation

125, ALTERHATIVE llo. 1: The vegulation would relate to the rights zecruir; i<

tihe buyer and the seller (2nd not te other persons uac are nol perties o tne

centract) from the interneticnal sale of gocds, i.e.
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{a) +the right to claim the Gelivery of the goods,

(b) the rights resulting from the defects of .the goods (reduction of the
purchase price and elimination of the defects),

(e) +the right to claim the payment of the purchase price, and

() the right to claim the performance of other duties stipulated under the
contract of sale {25 e.g., handing over the technical documentaticn, providing
{or thc transport of the sold goocds, the duty to have the gocds, the duty to have
the gocds insured and the like).

ALTERNATIVE Fo. 2: Desides the rights comprised in the alternative No. 1,
tihe regulation would as well comprise the rights:

(a) in danages in case of invalidity (initial or subsequenﬁ of the contract
of sale, and

(b) in restitution cf the performance granted on the vasis of a contract
which wag from 1ts very beginning or has subsequently become invalid or which has
been rescinded through the withdrawal from the contract.

ALTERMATIVE Ho, 5: To include as subject matter of regulation also other
types of conlracts which are similar to the contract of sale (e.g. contract ior
work) or which are, viewed from the economical point, closely linked to the
materialization of the coniract of sale {e.g. contracts of carriage, inswrance
contracls) where tnere is an immediate interest that the verms of preécription of
tize-limits be co-ordinated with similar terms fixed for the coutract cf szle,

ALTERRATIVE No. b: To include in the regulation also the rights of third
rerties who are not parties to the contract of international sale of goods, in
so far as Lhey do thereby exceptionally acquire direct rights (or assume direct
duties) vesulting from the breach of duties assumed under the respective contract.

(Remark: the wmost appropriate would probably be Lhne ALTERNATIVE No. 2,
whereby it ought Lo be considered whether the contract for work should not be
included in the subject matter cf the regulation. The adopticn of ALTERNATIVE No. b
would complicate the legal problems of the uniform rules.)

[eoe
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D. Determination of notions of the interpational sale of goods which should
e the subject matter of the repulation (in case ALTBRHATIVE No. 4 (a)
should not be adopted)

126, ALTERNATIVE No. 1: As for the notion of the international sale of gocds
reference should be made Lo the rules governing the rights and duties resuliing
from such sale or to define it identically with this recgulation.

ALTERNATIVE Ho. 2: To define separately the subject matier of the
regulation with a view to the serviceability of it to a broader extent (see C),
ALTERNATIVE No. 2, whereby the fcllowing criteria should be taken as the basis:

I. Internetional character of sale of gocds wanich maxkes itself felt in that

ALTERATIVE (a): the domicile (Seat) or place of business of the parties are
nc in the territory of the same Stave:

ALTERFZATIVE (b): the pariies are not subjects of the same State; end

ALTERVATIVE (c): the alternatives (a) and (b) should be completed by the
further objective factors:

- carriage of the sold goods (actual or contemplated carriage) to &

foreign crwmtry

- the manner of conclusion of the contract (offer and its acceptance are
not effectved in the territory of the same State)

- the place of delivery of the gooas which is effectied in the territory of a
State where neither of the parties has the domicile (seat) or place of
business, or in the territory of the State other then that in waich Lhe
offer and its acceptance have been_effected.

II. Commercial character of sale: 10 consider whether it will be sufficient
for the determination of the commercial character of sale to mention the criteria
under IL,, or whether further conditions will be necessary. 7To appreciate in
this case the subjective criterion adopted by the German Law (the notion
businesswan) and the objective criterion adopted by the French Law under wiich
ceriain contracts are declared to be trades.

(Remark: as it follows from the preceding reasoning; it would be most
convenient t0 complete the determination of the international character of sale

this connexion iv should be

by determining its commercial character. In
ccnsidered whether the subject matter of the prescripiion and time-limits ought

not to be limited %o righis arising from tne conclusion, breach or invalidily
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(no wablor vhebher initlal or subsequent) of the contract of sale concluded
between the parties wnose domicile (seat) or placeé of Lusiness are not in tie
tervitory of the sare State, if they knew or wmust have knoun at the date of the
conclucion of the contract that the purchased gocdas are Qestined for [lurther sale
or for anothor business forw of the buyer (e.g. for the equipment of nis
onterprise, and the like). As contract of sale should be deemed such 2 contract
according to which the gocds for & definile price are to be delivered, regardless
of that whether such gocds exisv already at the date of the conclusion of the
contract or whether the sawe are first to be wanufactured or nrceduced, and
regordless of that who is bound to provide the things neceséary‘for the

wiulacture. )

E, Tetermiination of notions of nrescription and time~limit,s and the
application of the same

127, {1) Difference of notions in respect of prescription and timo-limits
on the onc hand and belween the other institutions on tiie other hand:

ALTERIATIVE (a2): to take as the basis the legal effects resulting from
prescription and time-limits which do not allow that the performance of a cuiy
ve enforced against the will of the obliged rerson (e.g. in case where the
prescription has been pleaded) or without his will (e.g. where the court taies
13gard Lo prescription ex officio);

ALTERNATIVE (b): to fix another principle for this distinction.

(2) Distinction tetween the notions of prescripiion and time-limits:

ALDERMATIVE (8): to fix as the feature of notion "tike-limit" the
extinction of the right, and in the case of prescription the extinction of the
were claiwavility;

AUILRHATIVE (b): to fix another feature for notion of such distinction,

(3) To appreciate advaniages and disadvantages of the time-limits and
consider vwhether the same shovld be included in the prepared rules.

ALTERIATIVE (a): to Tix the principle that all terus should in fact possess
the chnvacter of prescriplion, i.2. even such terwms wnich in domestic relations
have tne encracter of time-limits (2.g. the terss £or the notification of the
defeevs of the gocds).

[ere
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ALTERNATIVE (b): to exclude time~limits from the subject matter of

regulation and leave the same 10 be wmade within the framework of unification of
rights and obligations resulting from the contract of the international sale of
gocds (e.g. in connexion vwith notification of the defects of gocds and with
agsertion or rights arising therefrom);

ALTERNATIVE (c): to regulate both the prescription and time-limits, and %o
fix vo which terms either of said institution relates, which is its time of

duration, course and effects,

F, Autonony of contract_in matters of prescription and time-limits

128. (1) Freedom of the parties to shorten by their agreement the time of
duratvion of prescription;

(2) Treedom of the parties to lengthen the time o duration of prescription.

ALTERNATIVE (a): not to allow the lengthening of the time of duration of
terns of prescription;

ALTERVATIVE (b): to allow only the waiver of the already elapsed time
period of prescription and in other respects to exclude the possibility of
lengthening;

ALTERNATIVE (c): to enable the parties to lengthen the terms of
prescription up to a certain whole term, and tc waive the already elapsed term,
and ) l

ALTERVATIVE (d): to enable the parties to agree at their discretion upon
tie terms of prescription without any restriction or to exclude the prescription,

(5) Freedom of the parties to modify the commencement of the term of
prescription.

(4) Freedom cf the parties to modify by an agreement the course of the
terms ol prescription.

(5) TFreedom of the parties to mcdify by an agreeiert the effects of
prescription.

(6) To appreciate the rorm in which the agreewent on prescription should
be reduced.

(7) The question of tie autonomy of contracts betieen the parties in

respect ol time-limits (similarly as under the preceding noints (1) to (<)).
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G. Commencement and time of duration of terms of prescription (time-limits)

129, (1) while determining the commencement of the terms of prescription, it
should be taken as the basls:

ALTERNATIVE (a): the obJjective criterion, i.e. the prescription should run
as from the date on wﬁich "actio est nata", i.e. from the date on which it has

objectively been possible to claim the right in the court;

ALTERNATIVE (b): the subjective criterion, i.e. the term of prescription
should commence to run from the date on which the entitled person knew, or at
least could have known of the infringement of his right;

ALTERNATIVE (c): to take in principle as the basis the objective criterion,
but to join, in some cases, this objective criterion together with the subjective
criterion (e.g. to count 1n cases of damages a longer terin from the origin of
the damsge, and shorter term from the date on which the injured person knew or
could have known of the damage); ‘

ALTERNATIVE (d): to count the term from the end of the year (month) in which
the event, with which the commencement of prescription is connected, has occurred.
(2) To fix the commencement of time-limits, for such case where tle same
should be included in the prepared regulation (e.g. the cerms for the notification

of the defects of goods.

(3) Duration of time period of prescription:

(a) the time of duration of the general term of prescription, fixed for all
rights included in the regulation, except cases where for such rights a differing
term will be fixed, will be:

ALTERNATIVE (2a): time of duration from two to three years;

ALTERNATIVE (bb): time of duration from four to five years;

ALTERNATIVE (cc): longer time of duration (e.g. six years).

(b) special terms of prescription:

(aa) shorter time of duration, e.g. in cases of claiming rights arising Trom
the defect of gcods,

(bb) longer time of duration, e.g. in cases of security by mortage,
acknowledgement of obligation, or if the right nas veen adjudicated by the Judicial

judgement (arbitral award).

/o
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(%) Time of duration of time-limits, so far as the same will be included
in the regulation. ’

H. The course of terms of prescription

130. (1) Suspension of the term of prescription:

(a) circumstances causing suspension of préscription, as €

(aa) impediments preventing the entitled person from asserting his claims in
courts or from his continuing the pursuance of his claiins owing to impediments
which have occurred on the part of the obliged party or due to the impediments
which cculd not be prevented by the entitled party,

(bb) the Judicilal proceedings where the prescribed rights are claimed,

(b) effects of prescriptions the term of prescription will not begin to
run or will not continue to run during the exlstence of the impediment, and after
its having ceased to exist, even the tiwme already elapsed prior to the suspension'
will be included in the teru,

(e¢) the time at which the suspension can take place:

ALTERNATIVE (a): at any time in the course of the term of prescription, and

ALTERNATIVE (b): only at a certain time prior to its termination.

(2) Interruption of terms of prescription:

(a) circumstances having the effect of interruption:

(aa) acknowledgement of debts and of their accessories, and

(bb) adjudication of the right by the judicial judgement (arbitral award), and

(cc) assertion of the right in court or before arbitretors (see ALTERNATIVE
concerning suspension of prescription during the course of the judicial
proceedings).

(b) effects of interruptlon: the elapsed term of prescription becomes
extinet and a new term of prescription begins to run afresh,

(c) the date from which the new term of prescripvicn is counted (eegs in
case of ackrowledgement 1rom the date on which the ucknowledgement has arrived
or I{rom tre date on whicn the performance has been promised therein; in case of
the judicial decision from the date on which the same has Deen rendered, the
date on whici: it has acquired che force of res judicata, or from the date vhen

in conformity with its contents the adjudicated right had to be performed).

/l‘l
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(d) possibility of the beginning of the course of the new term of
prescription if a right which has already been prescribed is involved (e.g., in
cases of acknowledgement or judicial judgement).

I, Bffects of prescription

151, (1) Extent of extinctior of claimability of the right:

ALTERNATIVE (a): regard is taken to prescription ex officio.

ALTERNATIVE (b): regard is taken to prescription only if the obliged
perscn claims so.

(2) The effects in cases where the prescribed right has been performed: the
perfoermance of the, prescribed right cannot be claimed back (as distinct from the
time-limits).

(3) The posaibility to use the prescribed right for set-off (to consider
whether it would be convenient to regulate it within the framework of provisions
governing prescription).

ALTERNATIVE (a): an absolute impossibility to use the prescribed right
for set-off,

ALTERNATIV: (b): possibility to use the prescribed right for set-off,>in
go far as both debts being set-off have arisen frem the seme legal relation
(e.g., the purchese price may be set off against the clauim in reduction of the
same g5 result of the defects of the gcods).

ALTERNATIVE (c): possibility of set-cff of a prescribed right against a
c¢laim, in so far as both the right and the clalm were in the past susceptible
of being set-off (in order to exclude formal features from the international

business connexions).

J The_time when the uniform rules should beccme effective

132. The provisions cf these rules ought probably to be applicable to rights which
have arisen after the date con which the rules had entered into effect, sc that any
retroactive effects will be excluded. The determinaticn cf such time will follow
from the adopted form of rules (i.e., alfter the internatioral convention has teccme
effective) or frcom the adoption of the uniform law in the individual cortractirg
States.
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13%. Organizational forms for further, future work: with a view to a considerable
nunber ol Member States represented in the Commission, it would be difficult that
the discussions on a concrete draft of the prepared rules on prescription
time-limits) be realized in the plenary sessions of tie Commission. The Commission
ought to coasider on which principles the rules should be based, but the very
elaboration of a concrete draft should be entrusied to a working group where at
the maxiwmum, seven to nine Mewmber States would te represented. On the basis of
the conclusions and principles adopted during the second session of the Commission
this working group would prepare a draft of rules so that the same may be discussed
during the third session of the Commission. In the working group the
representatives of all legal spheres should take part, whereby the States which
woulé form the working group would appoint their representatives from circles of

experts, for discussion on a concrete drait.
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ANNEX I

PRELIMINARY DRAFT CONVENTION ON THE PROPER IAW AND UNIFICATION
OF PROVISIONS CONCERNING FRESCRIPTION IN CONNEXION WITH
MATERIALIZATION OF THE INTERNATIONAL TRADEX

The States signatory to this Convention

Pesiring to contribute to the further development of the international trade
and

Intendlng to establish a reliable basis for the legal regulation of the
mutual business counexions

Have decided to conclude the present Convention on the Proper Law and
Unification of Provisions concerning Prescription in connexion with the
Materializetion of the International Trade and have appointed thelr representatives

, who, after having

duly submitted their powers have agreed upon the following provisions:

I. BASIC PROVISICNS
Article 1

The legal relations arising frow the conclusion and performance of contracts
‘of sale of the goods and from contracts for work in the course of international
trade among the organizations of foveign trade of the signatory States shall be

governed by the following provisions.

II. PROPER SUBRSTANTIVE LAW
Article 2

The legel relations mentloned in article 1 shall be governed by tue substantive
law of the State, which has been expressly fixed in the contract, except watters

concerning prescription.

Article 3

If the proper lavw has not been deterwined in accordance with the provisions

of article 2, the legal relations mentioned irn article 1 shall te governed by the

* Prepared in 1951 within the framework of the Courcil for Mutual Economic
Assistance. /
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substantive law of the State in whose territory the seller cr the organization

performing the work have their seat, except the matters concerning prescription,

. III. PRESCRIFTION

Article k4

The right of action resulting from the legal relations mentioned in article 1
or the right to assert the claim by the counteraction shell be prescribed upon the
lapse of the period of three years.

The time period of prescription shall run as of the day on which the right of

actlon has accrued.
Article 5

The claims resulting {rom the responsitility for the defects of the goods or
those resulting from a guurantee éhall be prescribed upon the lapse of the period
of six months running from the day on which the notification of the defecis has
been dispatched. If the defects have not been notified within the period fixed forA

this purpose, it shall be held that no defects exist.

Article 6

If the debtor has acknowledged in writing his obligation both as to its
substance and amount, the course of the time period of prescription shall be
interrupted and the new time period of prescription begins to run frow the day of
the acknowledgemeht. Where the claims based on a decision which is to be enforced
are to be asserted, the time period of three years shall apply.

< the claim has been asserted in arbitration or judicial proceedings the

prescripticn shall be suspended while the applicant duly pursues his acticn,
Article 7

No regard shall be taken to prescription, if the debtor does not clalm so in

the arbitration or judicial proceedings.
Article 8

Ir the devtor has fulfilled his obligation after the expiration of the period
of prescripticn, he shall not te entitled to clain btack the performance thus
cffected, nor in such cases winere he did not knew at the date of his performance
that the period of prescriptiorn had elapsed.

The prescribed debt is not susceptible of being setv off.

[ee-
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Article 9

The egreement on a shorter or longer period of prescription other than that
which is provided for under this Convention shall be made in writing.

IV, INTERIM AND FINAL PROVISIONS
, Article 10

If under the provisions of the substantive law which govern the legal relation
or under the terms of an agreement a longer term of prescription than that which is
mentioned in articles 4 or 5 is provided for, such claims where the period of
prescription began to run prior to the effectiveness of this Convention shall be
prescribed upon the lapse of this term, however, at the latest upon the expiration
of the period stated in articles 4 or 5, running as of the day on which this
Convention has become effective.,

Article 11 .

This Convention is subject to the ratification and the respective instruments
shall be depositied with the Government of the Union of the Soviet Socialist
Republics,

This Convention shall become effective within three wmonths after the last
instrument of ratificatiocon of all States which are signatories of this Conventicn
and which are indicated in 1ts Preamble has been deposited. The Government of the
Union of the Soviet Socialist Republics shall notify the other States which are
signatories of this Convention of the date on which the individual instrument of

ratification has been deposited.
Article 12

Tals Conventlion shall remain in force for the tiwe period of years.

For the signatory States who have not submitted to the Government ¢f the Union
of the Soviet Socialist Republ cs the noiice of this Convention within one year
prior to the expiration of the tiwme cf its validity, the validity of the present
Convention shall be prolonged by further five-year periods.

vade out in - on this day of , 9 i
languages in one issue wherevy ail tne wording is of the same validiy.

Toz certified copies of the present Corvention shall be submitted by the

Goverrment cf to all other sipgnatories of the Conventicn.

In witness whereof the representatives have sigred this Convention and

attacrhed tne seals thereto. /
.o
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ANNEX II

PRELIMINARY DRAFT CONVENTION CN THE UNIFORM EFFECT OF THE LAPSE OF
TIME CN INTERNATIONAL SALES oF TANGIBLE MOVABLES*

The States signatory to the present Convention

Llesiring tc establish common rules with respect to the lapse of time upon the
international sale of tangible movables

ilave resolved to conclude a Convention to that effect and have agreed upon
the following provisions:

Article 1

1. The present Convention shall apply to sales of an international character
cf tangible movables. It shall also apply to sales on documents;

2. Sales within the weaning of the terus of the present Convention shall
include delivery contracts with respect to tangible movables to be wanufactured or
produced, if it is incumbent upon the delivering party to furnisﬁ the raw waterials
reguired for such wmanufacture or production;

3., The present Convention shall nct apply to sales

(a) of stocks, shares or currency;

(b) of ships, vessels for inland navigation and registered aircraft;

(e) vy auéhority of law or in execution of judgement.

Article 2

1. Without prejudice to the provisions of paragraph 1 of article 3, each
party to the contract of sale shall institute proceedings arising out of that
contract or ariesing in connexion with the conclusion of, or failure to conclude,
the contract within a period of three years from the date on which the claim in
guestion could first be pursued, except in.the case where adherence to this
time-limit was prevented as =2 result of fraud by the second party;

2. After expiration of the time-limit specified above, the varty tc the

contract way not pursue “ts claiwms, even in defence against an action.

* Prepared by Professor H. I'rammer.
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Article 3

1. The buyer must institute proceedings with respect to the lack of
conformance cf the goods to.the contract of sale within one year from the date
provided for notification under the terms of paragraph 2 of the present article,

2 cxcept in the case where adherence to this time-limit was prevented as a result of
¥ fraud by the seller. _

Upon expiration of this time-limit, the buyer may not pursue a claim resting
i{ on the lack of conformance cof the gocds with the contract of sale, even in defence
against an action; the buyer may, however, enter a request for the reduction of
the price as a Gefence egainst an action for payment, provided that he has not
previously paid for the gocds and that he has served notice of the lack of
coproxmance ; .

2. The buyer shall forfeit the right of recourse to a claim of
noi ~conformance of the goods to the contract of sale if he has not served notice
upon the seller within a time-limit agreed upon by the pariies, or, in the absence
of agreement upon this matter, within a limit of thirty days frcm the date of
receipt of the goods. Where such notice was served by registered letter, telegram
or other appropriate means, the sender may rely upon such service notwithstanding
any delay or non-delivery at the destination of such notice.

5. The se’ler shall not rely upon the time-limit set forth in paragraph 2
of the present article when lack of conformance is due to circumstances which he
has falled to disclose in bad faith.

Article I

1. The parties may stipulate time~-limits, in advance and in writing, with
respect to th= instituticn of proceedings that exceed those which are set forth in
paragraph 1 of article 3, ard in article 2; if, however, the time-limits so agreed
upon exceed the time-limits provided under the terms cf the present Convention by
ii more than one half they shall have no effect with respect to that period of time
' in excess of the above-specified limit. A contractual shortening of the said time-
limits shall remain without effect:

2, If the debtor has ackncwledged ir writirg that the creditor's claim is
1 well-founded in substance and in amount, the right to institute acticn on the basis
of the claim thus admitted shall be cdeemed to accrue from the date of such

acknowledgement.

[eoo
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Article 5

l. If action is brought before a court of law or submitted to arbitration
prior to the expiration of the time-limit granted with respect to the institution
of such actlon, the running of the time period in respect of the claim thus pursued
shall be suspended if and while such action is properly pursued;

2. The compulsory executicn of claims arising cut of & contract of sale or
arising in respect of the conclusion of, or failure to conclude, a contract under
a Judicial judgement or arbitral award may be instituted within a pericd of ten
years frcom the date that such judgement or award becomes enforceakle.

Article 6

1. Expiration of the pericd for the institution of proceedings shall cnly
be taken intc consideration by the ccurt, the artitrators or the executive -
authorities at the request of the debtor;

2. The debtcr who voluntarily discharges his obligation méy nct subsequently
demand the restitution of the amount paid on the ground that the pericd for
instituting action agalnst him had expired at the time of such discharge;

3. The creditor's claim agasinst the debtor, which is not admissible as a
result of the expiration of the pericd for the institution of proceedings, may be
cifset égainst the debtor's counter-claim against the creditor, provided that such
settlement had been possible prior to ‘the expiration of this period.

Article 7

1. The provisions of articles 1l to 6 of the present Convention shall replace,
regarding the matters governed thereby, the municipal laws of the signatory States
with respect to the limitation of actions (discharge of rights of action arising
frem contract by the lapse of time). _

2. In the territories of the signatory States, the provisicns of articles 1
to 6 of the present Conventicn shall be applied by the tribunal {whether judicial or
arbitral) before which the action is btrought. This shall apply equally to cases in
vhich in accerdance with the private international law of the jurisdiction in which
the action is brought, the law applicable to the contract cf sale in gquestion would
be neither the mun” ipal law of the forum nor the municipal law of any signatory
State.
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ANNEX III

ABSTRACT OF THE GENERAL CONDITIONS GOVERNING DELIVERY OF GCODS
EFFECTED AMONG THE ORGANIZATLUNS CF FOREIGN TRADE OF THE MEMBER
STATES CF THE CCUNCII FCR MUTUAL ECCNCLIC ASSISTANCE

CHAPTER XVI
Prescription
Article 92

The claims resulting from the relations regulated by these General Conditions
of Delivery are governed by the provisions concerning prescription which are
contained in this chaepter.

Articlg 93

1. The general term of duration of prescription is two years.
2. The special term of duration of prescription of one year applies to:
"(a) actions based on the claims resulting frem the quality and quantity of
gocds (articles 31, 33, 71, 75, 77 and 80 to 82);
(b) actions based on claims in payment of penalty.

Article 94

1. The general term of prescription to be counted as from the day on which
the claim haes arisen.

2. The speclal term of prescription to be counted in cases of':

(a) actlions which are vased on claims accrued in connexion with the quality
and quantity of goods - the term of prescription runs from the day following the
day on which the buyer has received frem the seller the renly on merits cf his
ccmplelnt, and in cases where the seller has not replied within the terms stated
in paragraph 1 or paragraph 5 of article 76, frem the day following the day on
vhich the term within which the reply on merits of the complaint had to be made,
has expired. If the seller's reply does not contain the decision on merits of the

complaint, the term of prescription begins to run from the day following the day on

/
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which the pericd within which the reply on merits of the ccmplaint was to be mede,
has expired; '

(b) actions which are based on claims in payment of penalty ~ the pericd
begins to run from the day following the day on which the buyer has received the
reply concerning his claim, and in cases where the seller has made no reply on
merits of claim as provided for under article 87 - from the day following the day
on which the pericd within which the reply had to be made, has expired.

- Article 95

Arbitrator(s) shall take regard to the prescription only in cases where the
debtor claims so.

Article 96

If the debtor has fulfilled his obligation after the expiration of the time
pericd of prescription, he shall not be entitled to claim back the performance,
even if he knew at the date of his rerformence thet the time period of prescription
has elapsed.

Article 97

Claims which have been prescribed can be set off if the parties so agree.

Article 98

The course of the perled of preseription shall be suspended if the action
could not be filed due to grounds qualified as vis major, which hes arisen or has
been effective during the period of prescription. The time for which the running
of the term of prescription is suspended shall not be included in +he time period of
prescription.

Article 99

1. The course of the period of prescription shall be interrupted in cases
vhere the action has been filed or if the obliged party has acknowledged his debt.
2. Alfter the interruption hrs ceased to exist the term of prescription shall

run afresh.
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3. If the claimant has withdrawn his motion for arbitration, the running of
the pericd of prescription shall not be deemed to be interrupted.

Article 100

If the period of prescription in respect of the principal claim has expired,
it shall be deemed that the period of prescription in respect of ancillary claim
has as well expired.

- Article 101

Shall be considered as the date of the filing the action the date on which
the actlon has been served on the arbitration court, or in cases where the action
is sent by mail, it is the date of postmark at the time when the post office has
accepted the registered letter for its being dispatched.

Article 102

Any deviation from the provisions contained in this chapter shall not be
allowed.

Article 103

The provisions of this chapter shall apply to obligations which have arisen
out of contracts which are governed by the present General Conditions of Delivery.

-
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NORVAY

[Original: English/
8 October 1968

TIME-LIMITS AND LIMITATIONS (PRESCRIFTION) IN THE FIELD
OF INTERNATIONAL SALE OF GOODS

I. Introducticn

The purpcse of this exposé is to present some ideas as to a possible reform
and harmonization cf' the law on prescription in the field of sale of goods. As a
background is given a brief summary of the existing rules on prescription in the
Nordic and scme Germanic legal systems limited to claims arising out of contracts
on sale cf movable goods. Much of what is said is, however, equally valid with
regard to prescription of other claims than those mentioned above.

This document deals only with the internel rules on preseription and will not
take up questions regarding conflict of laws, such as the choice of applicable law
or the designation of competent courts.

In addition to the rules of prescription in the strict sense will be mentioned
scme time-limits in the law on sales which, if disregarded, may ensue loss of
certain rights.

II. The present law in Nordic and Germanic
legal systems

1. The starting-pcint ard length of the periods of prescription

(a) In the Nordic countries (Dermark, Finland, Iceland, Norway and Sweden)
there are differences as well regarding the time when the preseription period.
begins as regarding the length of the period. In Demnmark, Icelard and Norway the
general rule (with regard to sales) 1s that the prescription runs frem the time
when the claim is due. (There is, however, in Nerwegian law an exception to this
principle with regard to claims whose maturity depends on a previous notice from the

creditor.) In Finland and Sweden the prescription runs from the date on which the

claim accrued. A claim may thus be extinguished even though it has never beccme

due.
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The length of the prescription period is ten years in Finland and Sweden,
five years in Denmark and Iceland and three years in Norway.

:(b) In Germany the general perlod of prescription is thirty years, counted
from the day when the claim accrued. There are, however, numerous exceptions frcm
this general rule. For.th most common claims arising out of everyday life the
period of prescription is two years; this applies to many cleims in the field of
sale. A prescription period of tour years applies, however, to certain claims.
For these short time periods the prescription starts at the end of the year in
which the claim accrued.

(¢} In Austria the general period of prescription is thirty years frcm the
time when the creditor may exercise his right, a rule to which there exist
numerous-exceptions. Many claims of everyday life prescribe in a perilcd of three
years; this applies among others to many claims iln the field of sale.

--(d) The general pericd of prescription in Switzerland is ten years from the
day on in which the claim may be exercised (has beccme due). For some claims
arising out of contracts on sales the pericd 1s five years.

2, Interruption and suspension of prescription

In the countries mentioned there are considerable differences as to how the
'prescription may be interrupted. But in all countries the creditor may interrupt
the prescription by bringing a legal action against the debtor before the court or
by obtalning the debtor's ackncwledgement of his debt. Such acknowledgement the
debtor may give expressly or ilmplledly, f.i., by paying instalments or interests.
In Swedish and Finnish law, the creditor may also interrupt the prescription by

reminding the debtor of his debt or by demending payment. This does not suffice
in any of the other countries.

With regard to suspension it may be mentioned that the prescription in Danish
and Icelandic law is suspended when the creditor is inexcusable ignorance of his
elaim or of the debtor'splace of residence. The other Nordic countries have no
corresponding rule of suspension, but suspension is provided for in some special
relations. Germany has a general rule of suspension in cases of force majeure.

In Switzerland, prescription is susperded when it is impossible to pursue the
claim before Swiss courts. In Austria, prescription is suspended it there is a

total stard-still of the administration of justice.

a
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3. Agreements on prescripticn

The genersl principle seems to be that the parties may not make an agreement
to the effect that there shall be no prescripticn at all or that the period of
prescription shall be longer than that stipulated in the law. If such an agreement
is concluded in advance, it will have no effect whatsoever. If the prescription
is rurning at the time of agreement, an ackncwledgement of the debt may be inherent
in the agreement, which thus way interrupt the prescription. A shorter period of
prescription than that stipulated in the law may generally be egreed upon.

However, this is not possible under Swiss law. R

4, Tffects of prescription

The effects of prescriptidn are generally much ihe seme, even though there are
some differences in terminclogy. There are nevertheless also scme differences in
substance. A ccmmon principle in all courtries mentioned above is that the creditor
loses his right to enforce payment through legal measures. In E}nland and Sweden,

however, the creditor may use & prescribed claim to compensate a debt he owes his
debtor, provided that the creditor acquired the claim before prescription occurred
and provided that his debt had accrued bvefore the same time. According to
Norwegian law prescribed claims may also to a considerable extent be used for
ccmpensation. In Danish law, however, this is not possible. In Germany, Austria
and Switzerland the prescribed claim can te used for ccmpensation provided that '
cempensation became possible before the prescription pericd had run out.

If the creditor has a mortgage as security for the fulfilment of his claim, he
may, with some exceptions, according to the law of all the countries mentioned,
realize the mortgege even though the claim is prescribed. ]

Payment of a prescribed debt may generally not te recovered. Such vayment is,
moreover, usually not considered to be a gift.

Prescription is in all the countries.mentioned considered as part of the

substantive law.

S. Other time-limits in the codes on sale (notification of lack of
conformity, etc.)

In additior to the rules of prescription in the strict sense may be mentioned

the provisions on notification ir the ccdes or sale, which, if disregarded, entail
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loss of certain rights, as for instance the right to lnsist upon delivery when the
goods are delayed, or the right to rely on lack of conformity with the contract.
These rules are parctically ldentical in Demmark, Iceland, Norway and Sweden.

The time~llnits mentioned above are gewerally not fixed in days, weeks or
months, but are of a more indefinite character, such as "promptly", "as soon as
possible" or "without undue deley". One fixed last time-limit does nevertheless
exlst: the buyer will in any event lose the right to rely on lack ol conformity
of the goodes if he has not given notice thereof to the seller within a pericd of

one year frcm the date on which the goods were handed over to him, unless the
seller has guaranteed the goods for a longer pericd or has acted fraudulently.

When the buyer has given due notice of lack of conformity in accordance with
the provisions mentioned, his right to rely on the lack of conformity will be
prescribed in accordance with the general rules of prescription of his claim. There
is no special rule of extinction of such right (cp. the provisions in article L9
of the Uniform law on the International Sale of Goods, The Hégue, April 1964).

The rules in the codes on sale yield in principle to the agreement of the
parties and to custcmary law.

In Switzerland the rules on notification regarding lack of conformity are in
principle the same as in the Nordic countries., Vhen the goods are not delivered in
time, the buyer must promptly notify the seller in order to keep his right to
insist upon delivery. This rule, however, is only applicable as between
professionals. ' :

In Germaeny and Austrias, rules on notification in cases of non-cenformity are
applicable only if both parties to the contract are professionals (Handelskauf).
Notification must then be made promptly. Furthermore, in these two countries, the
right to declare the contract avoided or to obtain damages or reduction of the
price must be legally pursued within six months from delivery when movaebles are
concerned (in Austria six weeks regerding sale of animals) and one year for Germany
and three years for Austria when immovables are concerned. These time-limits apply

whether the contract is between professionals or not.

III. Ideas to a reform and haxrmonization of the law
on prescrintion

1. The available information shows that there are considerable differences in the

Jaw of prescription in the different countries. This is true as well with regard

/...




A/CN.9/16
English
Fage 15

to the starting~-point of prescription as to the interruption of the prescription and
the length of the period. .In scme countries the prescription starts from the time
when the claim accrues, in other countries frcm tue time when the claim is due.

In some legal systems the prescription may be interrupted by e simple reminder from
the creditor to his debtor. In other systems the creditor - in order to interrupt
the prescription - must bring a legal action before the ccurt if the debtor does

not acknowledge the debt. The length of the prescription period also differs
greatly.

It seems obvious that there are scarcely rational reasons for maintaining
different rules on prescription to the extent mentioned. It is surprising that,
even in countries with rather homogeneous legal systems there are considerable
differences in this field of law. These differences seem more to be the result of
historic and accidental causes fhan founded on rational grounds. It should be 7
possible to obtain much more homogeneous rules.

Any legal rules on prescription should be constructed so as to serve in the
most 2fficient way possible the facilitating of ccmmercial and other economic
transactions, to reduce litigation and to safeguard and strengthen legal security.
Two opposing interests should be weighed against one another: on the one side the
creditor's interest in not losing his econcmic right or being charged with too
heavy burdens for preserving his right. On the other hand the debtor's interest in
not being forced to ‘live for indefinite or too long pericds in a state of uncertainty
with regerd to his econcmlc situation. Exaggerated regard only to one or tﬁe other
of these interests will entail disturbances in economic life and prevent
transactions which, from a purely econcmic point of view, would appear desirable.
It is thus a question of striking a proper balance between the two interests,
proper in the sense that one obtains at the same time a maximum of legal security
and a minimum of hampering effects on economic life.

2. In order to decide upon the question of what rules ought to be applied, 1t is
advisable to look intc the fundamental purpcses of the rules of prescription.
Among these purposes may be mentioned considerations on problems as to available
evidence and a wish to limit or reduce litigaticn. Wwhen a considerable time has
elapsed since a disputed claim accrued or became due, it may be difficult to prove
whether it still exists or not. The claim may furthermcre have been fulfilled,

but the receipt or other evidence has not been kept. It is therefore a legal
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interest that an absolute time-limit be established after which the question
whether the claim exists may no longer be raised. Such rules of prescription
will clarify the question, and thus make unnecessary the uncertain appraisal of
questions of evidence. Another purpose behind the rules of prescription is that
the debtor, when the claim is becoming old, may more and more adapt himself to the
thought that an uncertain debt never will be collected.

The most important resson behird the rules of prescription seems, however, to
be what may be characterized as the element of fulfilment and settlement: claims

are, according to their own nature, intended to be temporary. By belng fulfilled
they shall cease to exist. Rules on prescription serve as a pressure for fulfilment
or settlement. If the creditor does not get payment, or at least an acknowledgement
of the debt from the debtor, he will lose his claim because of prescript'on
provided legal action is not taken in time. o
3. The purpose of promoting fulfilment or settlement clearly indicates that the
prescription period should be counted frcm the time when the' claim is due. Before
this moment the creditor mey not demand fulfllment. But when the claim has bteccme
due, the prescription period should not be too long, as there are scarcely any
important reacons for keeping a mature claim alive indefinitely or for a long
period without settlement either by decision in court or by agreement.

The element of fulfilment indicates moreover that the prescription should not
be interrupted only by a simple reminder from the creditor to the debtor. If so,
it would be too easy to keep a (disputed) claim alive for an indefinite pericd. In
order to interrupt the prescription the creditor should be required to bring legal
proceedings before the court, if the debtor does not acknowledge his debt.
=~ " Thig ‘leads to the conclusilon that in the law of prescription the most important
consideration is to have a short period of prescription counted from the day when

the claim is due, & period which may only be interrupted by acknowledgement or by

proceedings before the court. At least this seems to be a sound conclusion in the
field of international sale of goods.

How long should the pericd be? Of course opinion may differ on this point.
The period should be such as to afford the creditor ample time for taking up
negotiations with the debtor and, if these do not lead to a satisfactory result,

to decide on what other action he should take. From these points of view a periocd

[
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of for instance ten years, seems in general tc be unnecessarily long. Bearing in
mind the communicaticn facilities afforded in a modern society, it dces not seem
reasonable to argue in favour of periods longer than a few years. Any cholce
between two and five years will te more or less arbitrary, but a period of three
years would seemingly be aporopriate for most normal csses. It may, however, be
advisable to provide for a longer pericd with regard tc claims which have been
established by a final judgement rendered by a court. For tiese claims a perilod
of about ten years might be appropriate.

k, It may be mentioned that revision and harmonization of the general rules on
prescription outlined above recently have been discussed between the Nordic
countries. The idea is, moreover, for the time being presented by the Swedish
representatives in an expeit committee under the Council of Europe, vwhich degls
with time-lﬁpits in general. '
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UNIIED KINGDOM

[Originel: English/
- - 13 Jenuary 1969

TIM:-LIMITS, LIMITATION AND PRESCRIFTION IN CONNEXION
WITH THE INTERNATIONAL SALSE OF GOODS

I. Introduction

1. This study is submitted by the United Kingdom Govermment at the request of the
United Nations Secretariatl following the decision of the United Nations Ccmmission
on International Trade Law (UNCITRAL) to include the subject among the priority
topics of the Ccmmission's work programme.
2. The United Kingdcm Govermment feel that it way be of assistance to the
Commission to have a peper which
N (a) describes and exblores some of the problems which‘may face the Comamission
in connexion with their work on this topic and suggests certain lines of approach
which may prove fruitful; and
(b) gives scme account of
(1) the relevant rules of English dcmestic law;
(i1) the relevant English conflict of law rules.

-II. The problems which may face the Commission
and possible lines of work

3. The discussion which took place during the first session of the Commission

regarding the actual descripticn of thils topic in the Commission's work programme
suggests that the Ccummission may find 1t desirable to devote their attention
initielly to two matters: - -

(i) the establishment of a uniform terminology;

(1i) a more precise definition of the scope of the subject.
L, It is thought that lawyers of different disciplines may well describe rather
different types of legal rules by the same terms. For example, Lnglish lawyers tend
tc use the term "limitation" in relation to rules of law whose sole effect is to bar
by the effluxicn of time the right to iastitute legal proceedings and the term

"prescription” to describe rules under which the effluxion of time confers rights
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e.2y & rule whereby undisturbed enjoyment of an article for a specified period
glves one ownership: but it does not follow that lawyers fawmiliar with other
legal systems use these concepts in the same sense., In the course of studies in
the Council of Burope the terms "extinctive prescription” and "acquisitive
prescription" have been empioyed to describe the two different types of rule.

They are not, of course, mutually exclusive concepts.

5 The Commission may think that it would be useful to establish a simple
glossary of terms for the purpose of eliminating wisunderstandings.

G. _The United Kingdom Government would suggest that the Cowmlssion ought also
to seck to settle more exactly the field which it proposes to examine in connexiun
with its work on this topic. One matter which merits some attention in this
connexion is the question whether the study is to be restricted to tiwe bars as
they affect the institution of legal proceedings or whether it is to extend %o
time bars so far as they effect other remedies e.g. a right to repossess goods if
a buyer falls to make payment or a right to reject goods as not being of the
contract quality. The Commission may also wish to consider whethér they wish to
regard as within the scope of thelr enquiry rules of law (which it is thought are
common to most legal systems) under which rights are extinguished or acquired if
a person falls to act in some way within a reasonable time (as opposed to a fixed
period). They may also wish to consider whether their study should be restricted
to time-limits so far as they affect relaticnships between a buyer and seller
under an international contract of sale or whether they wish to consider also the
position in relation to situations involving third parties, e.g., the rigaht of an
owner to recover from & buyer goods sold by a vendor who has no title.

T. It is thought that there are probably considerable advanteges in initlating
work in the first place over a narrow field and extending the field later if this
is thought necessary.

3. In defining the exact field of their ;tudy the Commission may find it helpful
to consider how far, in practice, the lack of harwmony between the laws of States
upon this topic occasions difficulty in connexion with international trade, and in
which particular matters the lack of harmony is most marked. For example, it way
be pertinent to ascertain %o what extent the laws of different States recuire that

a domestic law imposing a time-bar on the institution of legal vroceedings is

/...
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alvays applicable in relation to proceedings before its courts (or local arbitration
proceedings) irrespective of the international character of the dispute. For
example, it will be seen from the latter part of this study that the rules of
English private laternational law (as recorded in the decisions of the English
courts) lay down that.the domestic rules of law of the forum are to be applied as
respects procedural matters. The English Limitation Act (which generally precludes
the institution of legal or arbitratlion proceedings after the expiry of six years)
_1ls characterized by the English courts as procedural in nature. Accordingly, &
defendant in legal proceedings in England can successfully plead that the
proceedings are time-barred after six years notwithstanding that he and the
prospective plaintiff way be foreign or that the dispute concerns a contract for
the .international sale of goods.and that the contract ls expressed to be subject
to the law of a foreign State. The foreign element is immaterial. Conversely, !

of course,'the rule that procedural matters are regulated by the demestic law of
the forum serves to preclude the defendant from defeating the plaintiff's case by

reference to any rules of foreign law (e.g., the rules of the proper law) which
the English courts regard as of a procedural nature and which specify a shorter
period of limitation than that lald down by English domestic law.
9. These examples indicate one obvious way in wilch differences in the laws of
States as regards time-limits wey produce anomalies. If the laws of different '
States both : |
() provide that procedural matters are regulated by the local domestic :
law; and
(v) have rules which the courts of totk States would regard as procedural
and which specify tiwe-bars of different duration,
a situation will prevail in which it is always possible at some period to institute
proceedings in the one country when the right to sue in the other is time-barred.
Thus a situation is produced in which a plaintiff may be able, if the defendant is
subject to the jurisdiction of more than one State; to institute proceedings
successfully in one State at a time when they are time-barred in another.
10. This situation may of course prevail by reason of other factors. TFor example,
different legal systems may apply different conflict of law rules; or tney may

apply the same rules but interpret them differently. TFor example, two ccuntries

[oos
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may edopt the same conflict of law rules us the English ones described in the latter
part of this paper in the sense that they distlnguish procedural and substantilve
rules and, in relation to disputes concerning internatlional contracts of sale,
apply the procedural rules of the forum and the substantive rules of the law which
is the proper law of the contract: but if dlfferent tests are applied to
characterize laws anomalies may still result. It is thought, however, that this
problem is to some extent reduced by the fact that divergences tend to be
self-cancelling in certaln situations. For example, A and B make a contract
subJect to the law of country C, and B brings proceedings ageinst A in country D.
1l. If the courts of country D treat a rule of law of country C as substantive
when the courts of C would regard it as procedural, the same net result will apply
whether B sues in country C or country D, namely, the courts of both countries

will apply the rule (although for different reasons). -

12. Another possible source of lack of harmony arises, of course, from variations
in the domestic rules of States as to the rules for counting the running of time

in relation to procedural rules barring rights by the effluxion of time. Thus,

the fact that thes domestic laws of two countries apparently provide a uniform
period of limitation may not mean that the application of those rules will result
in the period explring on the same day in both cases.

l5. An analysis of Fhe reported decisions of English courts would suggest thaty in
practice, divergences in national laws in relation to time-limits do not occasion
much practical difficulty. As will be seen from the latter part of this study the
rules of English law involving time-bars are few and the private international lew
rules simple., It must be admitted, of course, that the records of judicial
decisions are not altogether decisive. The application of & time-limlt way be 8o
apparent as to dissuede a party from instituting legal proceedinge so that an
cbvious anomaly may never become the subject of judiclal examinatilon.

14. It is thought that it would not be prematvure to venture some comments upon the
solutions which the Commission might adopt were they to decide that it is desirable
to seek to achieve a greater degree of uniformity in the laws of Svates regarding
time-limits. First, it is thought that any atiempt to produce a greater harwony

in the substantive rules of laws regarding time-limits (as they affect the

exercise of rights between the parties to international contracts of sale) by the
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preparation of uniform-laws would involve problems of very great difficulty and
could involve an overlap with the provision already made by The Hague Uniform Laws
on the International Sale of Goods (see, e.g., article 39), A major source of
difficulty could be the fact that different legal systems may ewmploy different
remedial concepts. It 1s eusy enough to deal with a situation where the law of one
country allows a buyer‘to reject goods within a limited period because of some
defect and the law of another country glves him a similar right, exercisable within
g different period. But what does one do if the laws of two countries afford
entirely different systems of remedies as well as providing different time-linits,
€.g., one requlres notice of rejection to be given on the good returned within a
limited period while the other requires that legal proceedings be instituted within
a certain period? It is accordingly suggested that the only practical solution in
relation to difficulties involving substantive rules is to seek to harmonilze
conflict of law rules so that the courts of different States
”(a) adopt uniform tests to characterize rules of law as substantive (uniform
rules of classification); and
(b) apply the Same laws when applying substantive laws (uniforu cnoice of
law rules). 7
15+ Conversely, and rather obviously, it is thought that any effort by the
Commission to harmonize procedural rules musi be directed either towards the
preparation of uniform laws or towards the adoption of private international law
rules which allow the courts of the forum to take account of procedural rules other
than thelr domestic procedural rules (to the extent that the forelgn rules involve
a more rapld loss or acquisition of rights than the dowestic law of the forum). It
1s thought that it would probably bve easier (and more desirable) to seek a solution
in the first of these directions. The second course has two clear disadvantages:
'(i) it would not, in any event, simplify legal proceedings in connexion wlth
international disputes because it would still be necessary to examine
the procedural rules of wore than one system of law;
(ii) considerable difficulties would arise in deciding exactly which foreign
laws were to be taken into account. For example, where a seller who
carries oa business in three different countries (by no means an unlikely

situation) sells goods to a buyer in a fourth under a contract subject to
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the law of the fourth country, it would seem essential in order to avold

any anomaly to consider the procedural time-limits applied in all three

countr.es where the seller carries on business (and in any other country

to whose jurisdiction he may be subject) because it would probably be

open to the buyer to sue in any one of those countries.
16. On the other hand, purely procedursl rules regarding the institution of
proceedings lend themselves to unification fairly easlly because differences between
the procedural rules of legal systems regarding the institution of legal proceedings
tend to be of a superficlal nature. For example, wost legal systems accept the idea
that there should be some limit on the institution of proceedings and that the period
should be fixed. They differ only by providing different answers to the guestions,
e.gs+, how long should the period be? Should one count public holidays? Should cne
count a part of the day as a whole day or ighore it? What circumstances interrupt
the running of time and how do they affect the situation?

IIL, The rules of English law

17. Tor the purposes of private international law English law treats any law other
than that applying in England as foreign. Thus Scottish, Australlan and German laws
are all foreign. English courts do not normally take "judicilal notice" of the
forelgn aspest of any case which comes bvefore them, that is to say, a court does not
of its own motion inéuire into the question whether it should apply the rules of
any foreign system of law but assumes that the issues before it are to be declded
entirely by English law unless and until one or more of the parties to the
proceedings ralses the point that a foreign law 1s relevant and provides evidence

as to what that law is. o B T
18. In this survey the term "goods" does not include ships, to which speciel rules
apply in English law, especilally in relation to admiralty actions.

1. Private international law

19. The peneral rule is that procedural watters are governed by the lex fori, so
that in any action brought in England all procedure is governed by the English
rules of procedure. A rule which extinguishes a rewedy, as opposed to a substantial

right, is classified as procedural. The effect of the English domestlic law of
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limitation (the Limitatlon Act described below) as it applies to the right to sue
on & contract is merely to extinguish the remedy of the would-be plaintiff. The
plaintiff may still have other ways of enforcing his rights which the Limitation Act
does not affect, e.g., 1f a debtor sends woney to a creditor to whom he owes
several debts without indicating that it is sent in payment of a particuler debt the
credlitor wmay appropriate it to the payment of a debt for which he cannot sue because
the action 1s time-barred. The Act is, therefore, regarded as procedural in
character and English courts will apply it to all actlons brought in England, even
though the proper laew of the contract is foreign and even though that foreigh law
may lmpose a different periocd of limitation frouw English law.

20. Conversely English law will apply the substantive rules of a foreign law if
that law 1s relevant because, e.g., an action is belng brought for breach of
contract and that law is the proper law of contract. It may be that the rules of
liuwitation of the applicable foreign law are regerded as substantive. They would
then apply in addition to the English rules. Whether a forelgn rule is procedural
or substantive is a question of fact to be determined on expert evidence (that of a
person expert in the law in question). Obviously, the guestion of applying &
foreign rule ln addition to the English rule arises only if the foreign law
prescribes a shorter period than the English rule.

21, Thus: :

- (a) The English limitation period (usually six years) will apply to any action
on en internationsl sele of goods contract brought in England, whatever the proper
dlew of the contract.

(b) The English rules will apply even though & foreign court has already
declared the action time-barred if the forelgn court has done so on procedural
grounds . - '

(¢) Where a substantive rule of the proper law of the contract bars the action,
that rule will be applied by an English court so as to shorten the period within
which an action may be brought if the period laid down by the proper law is in
fact shorter than the Englisi period.

2. The English domestic law as to limitation of actions

22. The rules are mainly statutory and are to be found for the most part in the

1939 Limitation Act. The waln provisions affecting contracts are:

[ons



|
A/CN.9/16 ;
English |
Page 85 J

(a) The limitation period is generally six years. Fof contracts made by deed |
the period is twelve years, but contracts for the sale of goods are unlikely to be
s0 made. TFor any clalm for damages in respect of personal injuries the limitation
period is three years. (Where there is a claim for breach of contract causing
both personal injuries and other types of damage, the latter claim may be pursued
by ltself even though the personal injurles claim is statute-barred vecause the
three-year perlod has expired.)

(b) Exceptlons to the six-year period have been made in connexion with certein
international conventions relating to carriage. Iun the case of contracts for the
carriage of goods by sea Lo which The Hague Rules apply, the limitation period for
a claim in respect of damage to the goods is one year from the date cf delivery.

A two-year period of limitation -applies in relation to actions arising from the
carriage of goods by air. This rule i1s applied in implementation of the Varsaw
Convention, as amended at The Hague in 1955. Periods of one year; orrthree years

in the case of wilful misconduct, apply in relation to actions on contracts for the
international carriage of goods oy road. The relevant rules of English law
implement, in this case, the 1956 Convention on the International Carriage of Goods
by Road.

(c) Except in the cases described in paragraph (b) above and certain other
cases where fraud or wistake i. involved, time begins to run from the date when
the cause of action arlises, i.¢., from the date when a breach of contract occurs.
Where, however, an action is based on fraud or the existence of a cause of action
is fraudulently concealed or where an action is orought for relief from the
consequences of a mistake, time runs frou the wmoment the clalmant discovers the
existence of his right of action or from the time when he ought, with due diligence,
to have discovered it.

(a) Time runs continuously. Time ceases to run and begins to run again if
the person to be sued acknowledges the claim in writing to the party who has a
right to sue. '

(¢) The court does not apply limitation rules automatically, e.g., if a party

wishes to rely on tne Limitation Act, he must raise the wmatter expressly.

Conversely a party may waive his right to have a claim dismissed as time-barred,

and the court will hear the case as if the limitation period had not expired.

loes
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(This is one reason why the English law rule bars only the right to sue and does
not extinguish the substantive right.) The parties may also make a contract under
which one of them agrees to extend the limitation period or not to rely on the
Limipation Act in relatlon tc an existing claim. Such a contract is enforceable.
(f) The parties to a contract way provide for a period of limitation which
is shorter than tih€ six years laild down by lav. In that case the contract period,
not the statutory period, applies. The agreed period may relate to any action
arising under the contract or to particular types of claim. Thus there may, e.g.,
‘be an agreed period for the instituting of proceedings relating to the quality of

ﬂgoods.
" (g) The Crown and public authorities are in the same position as other
persons as far as limitation affecting sale of goods contracts is concerned.

3, Arbitration

23. The statutory limitation periods apply to arbitration proceedings. The right
to have a dispute arbitrated is lost six years after the right to go to arvitration
"~ arlses, l.e., six years frow the date of the breach of the contract.

L, The extinction of contravtual remedies through the passing of time

2h. Unlike some legal systems, English law does not lay down different time-limits
for the exerclse of different contractual rights and obligations. The six-year
period applies to the enforcement by legal action of all contractual rights. But
there are certain rewedies avallable to buyers or sellers of goods which will be
lost Lf they are not exercised within a reasonable time. What constitutes a
reasonable time depends on the circumstances of each case, but in practice it will
be a muchrsﬁorter period than six years. The remedies are:

(a) The rescinding of the contract

A party who wishes 1o rescind the contract (e.g., because of a oreach of
condition by the other party) must act reasonably promptly. The right way also
be lost for other reasons tharn the passing of time (even if the person in question
acts qguickly), e.g., because it is not possible to restore the parties to tne

position they were in be.ore the contract was made.
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(b) Specific verformance

A court order compelling a party to perform a contract for the sale of goods
(an alternative to an award of damages) may be granted if applied for with
reasonable speed. But this remedy is very rarely granted in the cace of a sale of
goods, and is a matter entirely within the court's discretion.

(e¢) Rejecting poods for lack of conformity or late delivery

Here again there are reasons apart frow %the passing of time why the right may
be lost, e.g., the property way have passed to the buyer, or he way have éccepted
them without reserving his right to reject.

25. These rules will be applied by an English court when the proper law of the
contract is English. The situation where the proper law is not English is less
clear, however, because of the lack of cases in which the matter has come before the
courts. The text book authorities suggest that English courts would recognize the
availability of and grant ‘similar remedies if the proper law of the contract was -
a foreign law and that law provided for such remedies but that the English rules
as to the time in whici they must be exercised would not be disregarded.

5. The sale of goods acquired by prescriptive title

256, In English law title to goods is extinguished after six years adverse
possession. The right is barred, and not merely the remedy. The rules of
prescription in connexion with goods would therefore appear to be substantive and
not procedural.
27. English law generally recognizes a title or claim to possession of goods
cquired under the law of the place where the goods were situated at the relevant
tiwe. The only cases which have arisen in English courts have concerned transfer
of title for other reasons than the passing of time, (e.g., by public sale) but
there 1s no reason to suppose that similar considerations would not apply to cases
involving limitation. In view of the lack of English authority on the point,
American cases, which deal with such proﬁlems more often, might well have some

persuasive authority in English courts.




