UNITED NATIONS " e,

>

GENERAL -

G E N E R A |. A/CN.9/11/Add.1
' 10 Janvary 1969
. ENGLISH
- A S5 E MB LY ORIGINAL: ENGLISH/RUSSIAN/
- ' - SPANISH

UNITED NATIONS COMMISSION ON
INTERNATIONAL TRADE LAW

Second session ]

Geneva, 3 March 1969

Item 4 (a) of the provisional agenda

REPLIES ANU STUDIES BY STATES CONCERNING
THE HAGUE CONVENTIONS OF 1964

 Note by the Secretary-General

Addendum
CONTENTS
Page
INTROCUCTION o o o o o o o o o o o o o o o o o o o o s s o o o oo 2
TEXT OF THE REPLIES AND STUDIES BY STATES 4 v o o o « o o o o o » 3
AustrBli® o o o s o 6 o s 6 e b s s s e b b e s e e s e e . 3
C2echOBlOVAKIZ o o o o o o ¢ o o o o o 0 6 0 o s 0 s o o oo L
Maldive Islands o« o o o o o o ¢ o s o ¢ ¢ ¢ ¢ o o o o 0 o o o 9
MEX1CO o o o o o o o o o o o s o 6 o o ¢ o ¢ s o 0 v 5 o o 10
Romania o o o o o ¢ 4 o 0 0 0 o 6 0 b b e e e e e e 24
SPBIN v 4 b v b e e et h e e et e e e e e e e e e s 25
Union of Soviet Soclalist Republics o« o o v o o o v o 2 o o » 32
United States Of America o o o v o o v o o o ¢ o o o o o o & 33
69-00563 /oo

{20




!

A/CN.9/11/Add, L
Inglish
Page 2

INTRCIUCTION

-In his note (A/CN.9/11) the Secretary-General reproduced the substentive
portions of the repllies and studies received as of 5 December 1968 from Governments
of States Meabers of the United Natlons or mewbers of the specielized agencles
pursuant to hils coummunlcation of 3 May 19€8 concerning The. Hague Conventions of
1964 (i.e. the Convention relating to & Uniform Law on the International Sale of
Goods and the Convention relating to a Uniform Law on the Formation of Contracts
for the International Sale of Goods). The present addendum reproduces the
substantlve portions of the additlonal replies and studies received since the
circulation of document A/CN.9/1l.
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TEXT OF THE REPLIES AND STUDIES BY STATES

AUSTRALIA*

Zaiiginal: Englis§7
27 November 1968

Addendum tc the reply reproduced in document A/CN.9/11, page U

In accordance with the Secretary-General's request, the Government of Australia
intends to submit a detailed statement of its position concerning the Conventions,
with reasons, when the comments from the interested bcdies have been received and
considered.

* Member of the Commission,
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CZECHOSLOVAKIA*

[5riginal: anlisg7
27 December 1968
f 1. Cousiderable attention has been paid in the Czechoslovak legislation during
f the past several years to the gquestions relating to legal regulatlions governing
? international trade relations. The special nature of those relations was studied,
as well as the legal problems relating to their regulation, In 1963, the
Czechoslovak Code of Internationel Trade was lssued to regulate the problems in o
special manner differing from that epplying to internal relations.
2. During the legislative work on the Code, note was taken, inter alia, also of
the legal norms contained in the Uniform Laws on International Sale of Goods
although only of the draft text dating from 1956. This was due to the fact that
the Czechoslovak Code entered into force in 1963 prior to the final conference,
that is before the definitive texts of the Uniform Laws were available. Regardless
of that, a number of principles contained in the Uniform Law on International
Sale of Goods were incorporated in the Czechoslovak Code, although in certain
cases, in a somewhat wodifled form. The Czechoslovak legal system, therefore,
enables us to assess, 10 a certaindegree, how successful those principles have
been in practice.
3. On the basis of experience to date, it may be considered practicable to
start from the principles set out in the Uniform Law in any future unified
regulation of international sale of goods., However, it 1s necessary to examine
the practicability of certain modificatlons of the principles,
L., Coubts arise primarily about the correctness of article 2 of the Uniform Law
on International Sale of Goods which basically represents a negation of private
international law because, in principle, it excludes the use of conflict norms
in the application of that law. However, conflict norms are contained in other
articles (for instance, articles 3, 4, 5, 17, %8) meking it possible for doubts

te arlse as to their correctness,

* KMember of the Commissicne.
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5. The principle embodied in article 2 stipulates the absolute application
legls fori regardless of the character or the legal situation which is to be the
subject of regulation. Although it is necessary to take into conslderation the
endeavour t0 emphasize the significance of the unified regulation and to enforce
its broadest possible application, it apparently goes too far because it promctes
the application of the Uniform Law regardless of the fact whether the law of the
signatory State, whose legel system's component 1t is, is 10 be in a given case
applied at all on the basls of the regulations of private international lew. The
Uniform Law is, under article 2, appliceble even to legal relations concerning
exclusively persons comipg from States which have not adopted the Law, should
their legal position be subject to the declsion of & sighatory State's court.
This manner of enforcing the broadest possible application of the Uniform Law is
not sultable for the regulation of international trade relations. Tle application
of the future uniform norms should be therefore limited only to the cases where
the law of the signatory State, whose laws the uniform norms wlill become a
component of, will be applicable in accordance with the rules of private
international law,

6. That solution is to be regarded as correct which will primerily unify the
conflict norms and examine on their basis (in case the form of the Uniform Lew is
adopted) which law is applicable while using the unified substantive norms only in
those cases when it will concern the law of which the unified regulations
constitute a component. Depending on the number of States that will adopt the
unifled rules, conflict problems will, to a certain degree, disappear because
certain questions will be handled in the sexe way regardless of the fact which
signatory Stete's law will be applicable,

7. The lncorrectness of the principle embodled in article 2 of the Uniform Laws
concerning the exclusion of conflict norms is also apparent when a cOmparison is
made between its contents and the contents of the Convention on the Law
Applicable to International Sales Contract of 1955 which it directly contradicts.

Under article 2 of the sald Convention, which has alrerdy entered into force and

is obligatory for several States, the contracting parties are free to choose the
laws; the legal code of the selling party is applicable in principle. In contrast,

the Uniform Laws stipulate the principle of exclusive applicability legis fori.

[oos
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Not even the prinelple lex posterlor deroget priori offers a solution because

the range of contracting States may differ and the negation of conflict norms
expressed in article 2 of the Uniform Law is aimed agalnst the States that are not
Parti 3 to the Convention, on Uniform Law. '

8. Apother contradictlon may be found between article 3 of the Unlform Law
enabling only & partial application of its regulation and thereby the splitting

of the statute as well as the silent selection of the law, and article 2 of the
Convention on the lew applicable to International Sale of Goods which starts from
the opposite premise.

9. If the Commission rightly decided to deal with the uhdification of the conflict
adjustment of international sale of goods, it may hardly adopt the principle that
negates the solution of these problems. Therefore, article 2 of the Unlform Law
should be replaced by the principle that the unified norms will become & component
of the legal codes of Treaty States and will be applicable if, in accordance with
the private international lew (also unified, 1f possible) the legal code of any

of the Treaty States will be relevant, '

10, It will bve also necessery to.re-examine the definitlon of the term
"international sale of goods", The Uniform Law starts from the adjustment which
18 o0 complicated and the application of its rules depends on factors which mey

cause considerable legal uncertalnty.

11. When geeking to define the term "international sale of goods" it 1s necessary
to etart from the Commission's terms of reference outlined in the resolution of the
United Natlons General Assembly of 17 December 1966; it follows therefrom that the
Commission's competence 1ls restricted to ithe law of internetional commerce.
Relations having, on the one hand, international character, but which, on the
other hand, mey be regarded as comwercial, mey be included.

12. The Uniform Law when defining the term "international sale of goods" sterts
from the subjective factor Z?bntracting parties are the parties having their

places of business (L'détablissement) in the territories of different State§7 as well

as from objective factors (tated in article 1, paragraph 1, letters (a) to (c)).
Only the contracts showing the subjective factor as well as some objective factor,

are subjeet to the Uniform lLav.

[evs
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13, Apert from the aforementloned factors establishing the international
character of the sale, there is no definition in the Uniform Law of the expressly
commercial character of the sale, Although there is a gention in connexion with
the subjective factor of the place of business (which is not stipulated in detail
but which apperently presumes enterprising activity of the party), article 1,
paragraph 2, makes it possible, in the case of the contracting party not having a
place .of business, to consider as decisive the place of habitual resldence
(residence habituelle)., It is, of course, thereby admitted that the adjustment

may apply, provided all other prerequisites are met, to the cases where doubts may
arise as to their inclusion in commercial relations (for instance, the Uniform Law
mey apply in the case of a tourist purchesing abroad merchandise for his own use to
be trensported to his country). On the other hand, doubts mwey arise whether certain
purchases of goods should not be-subject to the unified adjustment although none

of the conditions stated under letters (a) to (c) of article 1 is fulfilled., Thus,
for instance, the Uniform Law does not take into consideration the fact that the
buyer's obligation, that is the payment of the sales price, is realized on
international level, that legal problems, different from internal relations, are
connected with it, and that it should therefore provide the grounds for the
application of the proposed adjustment. '

© 14, The interpretation of article 1, paragraph 1, of the Uniform Law may also
cause certain difficulties. For instance, in connexion with the condition that
goods will be internationally trensported, doubts mey arise at the time of the
conclusion of the contract (when it ought to be clear which law will be applicable)
whether the said transportation will actually take place, or perhaps, whether all
negotiating partles are aware of the fact that the transportation will take place
and, consequently, the contract is subject to the Uniform Laws.

15. As for the condition stated under letter (c) of the same paragrarh, doubts may
arise in determining the law applicable in the consideration of the place of
delivery should none be stated in the contract.

16. In view of the above it would be desirable for the Commission to re-examine
the gefinition of the term "international sale of goods" in order to achieve

maximum legal certainty.

[oee
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5 17. In defining the international character of the sale of goods, one should

K appoarently stert from the subjestlve view (nemely, the domiciles of the contracting
L parties in the territories of different States), while the commercisl character

B chould be determined keeping 1in mind the purpose of the gale (similarly as the

;; French commercial law does in certain cases).

f? 18. In view of the above, it would be possible, for ilunstance, 1o define the

LE nature of an international sale of goods as & sales contract concluded between

B parties not having their domiciles (places of business) in the territory of the

f ccue country, 1f, et the time of concluding the contract, they knew or obviously

j hod to know, that the purchased goods were destined for resale or other enterprising

é activity of the buyer (for instance, for the purpose of equipping the buyer's

; manufacturing business, etc,).

: 19. Vhen defining the term "sales contract", it would be desirable to exclude
therefrom the cases when the goods are yet to be manufactured and the customer
vwho ordered the goods is to supply, &t least in part, components or items to be
used in the manufacturing process. Difficulties would probably appear in
interpreting article 6 of the Uniform Law in connexion with the interpretation of

the term "essential and substaential part of materials" ("une vartie essentielle

des elewents nécessaires"). Apart from that, the stipulation of customer's

obligations in connexion with the handing over of those items, and especilally
violation of those obligations in an essentlal menner modify the position of the
parties (for instance, in sssessing the shortcomings of the goods produced). Thus
it would be undesirable to subject those cases to the same legal régime as the
cases in which the production of the goods is & matter concerning the seller alone.
20. Besides these general questions the Commlssion will have to re-examine a number
of other principles on which the Uniform Laws are based, in particular, for

1 instance, the principle of the non-obligatory nature of & proposal for the
conclusion of a contract, etc. When these matters are taken up, the Czechoslovak
delegation will be in a position to provide information es to the degree of success
of certain principles of the Uniform Laws adopted by the Czechoslovak Code of
International Trade or, on the other hand, of the respective deviations therefrom

embodied in the Czechoslovak rules.

/QO.
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MALDLVE LOLANDS

[Original: English/
14 December 1968
Due to the lack of experience in the conduct of international trade, the
Maldivien Government does not feel competent to express any oplnlon on the subJjects
referred to in the above note. Besldes, in the oplnion of the Maldivian Government,
the volume of trade - partlcularly external trade -~ does not necessitate the
Meldive Islands to & here to most of the international treaties on trade.

[ees
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MEXICO*

SRR T ZEriginal: Spanis§7
30 December 1968

I. The two Hapue Conventions of 196k

l. The Diplomatic Conference on the Unification of Law governing the
International Sal® of Goods, which met at The Hague from 2 to 25 April 1964 at the
invitation'of the Netherlends Government, was attended by representutives of
twenty-eight States (twenty-two European, two American and four Asian), end by
observers from four Governments (including that of Mexico), five intergovernmental
organizations (the Council of Europe, the European Economic Community, the Hague
Conference on Private International Law, the International Institute for the
Unification of Private Law (UNIDROIT) and the Organization for Economic
Co~operation and Development) and from the International Chamber of Commerce, The
Conference drew up two Conventions (which should be considered separcte and
independent of each other), which were opened for signature and ratification on

1 July 1964, in accordance with their provisions, at the Ministry of Foreign
Affairs of the Netherlands. '

'2. Each Centracting State undertook to ineorporate intc its own legislation, in
accordance with its constitutional procedure, the Uniform Law on the International
Sale of Goods and the Uniform Lew on the Formation of Contracts for the
International Sale of Goods., After the Conventions entered into force, the
provisions of the Uniform Laws were to be applied to international sales.

3, Condltions and time-limits were laid down for ratification.

4. It was stated that the Conventions would be open to accession by all States
Members of the United Nations or any of i1its specialized agencies, and that they
would come into force six months after the date of the deposit of the fifth
instrument of retification or accession, en event which apperently has not yet
teken place.

5. In respect of & State that ratified or acceded to the Conventions, it was
provided that the Conventions would come into force six months after the date of
the deposit of its instrument of retificetion or accession with the Ministry of
Foreign Affajrs of the Netherlends.

* Member of the Commission. /
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6. It was provided that ahy State, when ratifying Convention A, might notify the
Government of the Netherlands that it would apply the Uniform Law on the
Internetional Sale of Goods only to contracts in which the parties thereto had
chosen that Law as the law of the contract, However, 1t was alsc provided that
the parties to any international contract of sale might choose the Uniform lLaw,
even when their places of business or habituel residences were not in different
States (an eventuality covered by the aforementioned Uniform Law on the
International Sale of Goods) and irrespective of whether the States concerned were
Parties to the Convention.

Te It was further provided that any Contracting State might denounce the
Conventions by notifying the Government of the Netherlerds to that effect, and that
after they had been in force for three years, any Contracting State might request
the convening of a conference for the purpose of revising a Convention or its

Annexes,

II, The establishment by the United Nations of the United Nations Commission
on_International Trade Law, and the first session of the Commisgion
(29 January ~ 26 February 1968)

ZThis section has been omitte§7

III. The Convention releting to s Uniform Law on the International Sele
. of Goods (A) and the Convention relatirg to a Uniform Law on the
Formation of Contracts for the Internationsl Sale of Goods (B)

1. Development

The Convention relating to & Uniform Law on the International Sale of Goods (A)
repreasents the culmination of & series of studies, discussions, conferences and
agreements covering & period of about forty years, begun by the International Law
Institute in 1926. and continued from 1928 onwards by the Hague Conference on
Private International Law under the auspices of the Government of the Netherlends,
and from 1930 onwards by UNIDROIT, which prepared the first version of a draft
uniform law on the international sale of goods, Thaat draft, together with comments
from Governments obtained by the Institute through the League of Nations, served as
the model for the preparation of the so~-called second version of the draft in 1939

by & small Commission composed of Professors Bagge, Hamel and Rabel.

/ee.
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After the Second WO ~ld War, the draft was resubmitted to the Hague Conferecnce
on Private International Law, which had been convened by the Government of the
Netherlands in 1950 to consider a draft convention on the law applicable to
international sales of goods (C).

The Hague Conferecrce approved the 1939 UNIDROIT draft as a basls for fulure
work and appointed a Special Commission couposed of eminent jurists from Belgium
(Fredericq), Denmark (Ussing),LFederal Republic of Germeny (Rabel and Riese),
‘France (Hamel), Italy (Pilotti and Angelogi),rthe Netherlands (Meijers),

Spain (de Castro and Bravo), Sweden (Bagge), Swiwzerlend (Gutzwiller), .and the
United Kingdom (Wortley), which revised the draft and in 1956 prepared a new one,
which was duly transmitted to the Government of the Netherlands. The latter was
requested to submit it to Governments for examination and comments, in accordance
with the resolution adopted by the Seventh Conference at its filrst plenary session.

The final draft of ihe convention relating to a uniform law on the formation~
of contracts for the international sale of goods (B) dates from 1934, when
UNIDROIT began to study the unification of rules governing the formatlon of
contracts. A dreft uniform law on the formation of international contracts
concluded by correspondence was submitted to UNIDROLT in 1926, It was considered
" that there was little chance of producing an international convention based on
that draft, which the Institute consequently set aside until 1951. From that
year onwards, both the Hague Conference on Private International Law and UNIDROIT
continued the work, and & new draft uniform law was submitted to and approved by
the Seventh Hague Couference on Private International Law, which also approved
the draft uniform law oa international sales of goods.

In the following years, comments were received from Goveraments on both
draft uniform laws. Consequehtly, the second sesslon of the Diplomatic Ccuference
on the Unification of Law Governing the International Sale of Goods was convened
and a new Commission appointed. The Commission accepted some of the suggestions
made by Covernments and finally submitted both texts for consideration by the
Diplomatic Conference which met at The Hague from 25 April to 1 July 1964, Y

l/ Translator's note. The dates appear to be wrong. The Conference was held
from 2 April to 25 April 196k,
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2. . Additional background information

‘The two Conventions (A and B) reflect the continuous labours of well-known
Jurists from countries with different legal traditions, such as the United Kingdom
and the United States on the one hand and the countrles of contlanental Europe on
the other. In preparing the Conventions, velusble and important. precedents '
“relating to the unification of laws concerning sales were taken luto account,

such as the Scandinavlan laws on sales, the United Kingdom Sale of Goods Act and
the Unlted States Uniform Commercial Code. Representatives of the countries of
" continental Burope and of the Unlted Lirgdom and the United Stames hook part in
the drafting of the final texts. ‘ :
'~ Furthermore, the subject of iaternational sales has been carefully and

thoroughly studied, not only by UNIDROIT, but also by the International Associatioq
of Iegal. Science (IALS), which has promoted regulation in this field through o
- international meetings and colloquia (Rome, 1958; Helsinki, 1960; London, 1962;
and New York, 1964) and analysed. the two 19€hL Hague Conventions at the .
last-mentioned meeting in New York. These meetings were attended not only by
UNIDROIT and the Hague Conference on Private International Law, but also by the
International Chamber of Commerce and the American Law Institute and by
represéntatives and ‘experts from Western Europe (Belgium, France, Italy,
Netherlands, Sweden and the United Kingdom), the countries with centrally-planned
economies {Czechoslovakia, Hungary, Poland, Romania, USSR and Yugoslavia), Asia
(Japan) and America (Mexico and the United States).

3.  Sphere of application of the two 1964 Conventions

(a) First of all, the two Conventions govern only sales of corporeal moveables

(goods), and do not therefore apply to immovables or incorporeal or immaterial
items, such as intellectual property rights (copyrights) and industrial property
rights (patents, trademarks, trade names). The rule that immovables are governed
by the law of the place in which they are situated (lex sitae) is retained.
Incorporeal and ilmmaterial items goods are fully protected by other bodies
(BIRPI) and other texts of wide international scope (Union Convention of Paris

for the Protection of Industrial Property).
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Turthermore, some corporeal moveables are expressly excluded from both Uniform
Laws, slnce it was consldered tpat by thelr nature they require speclal natlonal or
| international treatment. Theee goods are specified in artlcles 5 (1) and L (6) or
the Uniform Laws annexed to Conventions A end B respectively, namely: (1) stocks,
shares, investment securities, negotiable instrumente or money; (il) ships, vessels
or alrcrait which are or will be subject to registration; (iii) electricity and
(iv) sales by asuthority of law or oh execution or distress. Origlnally (1939 Rome
draft) it had also been stated that the laws would not apply to live animals, but
this restriction was withdrawa in the 1956 draft.' ,

The goods mentioned iun paragrap}s(i) and (ii) above have for the most part been
subjected to international regulation through the 1930 Geneva Convention providing a
Uniform Lew for Bills of DIxchange and Promissory Notes, the 1930 Geneva Convention -
providing a Uniform Law for Cheques, the 1924 Brussels International Couvention for
the Unification of Certain Rules relating to Bills of Lading, no less than twelve
conventions prepared under the ausplces of the International Maritime Committee, the
1929 Warsaw Convention for the Unification of Certain Rules relating to Internatlonal
Carriage by Alr, etc. ‘ , -

Electricity was excluded from the Uniform Laws - independently of the discussions
relating to its nature as a corporeal good =~ mainly because it was considered that,
génerally speaking, it did not constitute an object of private sales and was not
covered by the rules governing the obligations of the seller and the buyér arising
from a contract of sale. Sales by authority of law or on execution or distress were
excluded because they ere not contracts proper but transactions resulting from
Jjudicial proceedings in which the will of the seller is replaced by that of the judue,
so that they must be recognized as falling withlin the exclusive purview of municipal
law. . .

(b) Secondly, the Conventions relate to international sales, and not to
contracts of sale of a national character, which are subject to municipal law, except
where the parties to the contract agree that the Uniform Law ou the Interunational
Sale of Goods shall apply (article 4). Professor Tunc, in his Commentary on the

————————————

Hague Conventions (which the Unlted Natlons sent to the Mexlcan Government with the
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text of the Conventions, pursuant to an UNCITRAL decision) states that the deflnition
of lnternational sale géve rise to long discussions at the Hague Zonference, despite
the fact that it had been considered at “he UNIDROLT meetings at Rome (1952), Nice
(1953) and Lugano (1956), at which the subjective criterion (nationality of the.
parties), the objective criterion (domicile or residence) and the mixed criterion
were discussed. "The concept of nationality, which prior to the First World War
seemed to dominate moot international reletlons, gave way to the concept of domicile,
which has in turn been replaced by other concepts such as those of residence and
place of business" (Gutzwiller).

Both Unifcrm laws .lay down the general rule (article 1) that "the present Law

shall apply to contracts... entered intc by warties whose places of business are in

the territories of different States", and that "where a party to the contract does
not have a place of business, reference shall be made to his habitual residencs".

Furthermore, it 1s expressly stated that the application of the Law "shall not
depend on the nationality of the parties".

o (¢) Thirdly, the two 196l Hague texts govern both civil and commercial
international sales, a distinction which ls unknown in the countries whose law is of

the #nglish tradition and has been superseded in other countries whose law 1s of the
Roman tradition (Switzerland, Italy), but which prevails in all the legal systems
based on the Napoleonic Code. International seles of & civil character will clearly
be very rare in comparison with international commercial sales (irrespective of the
criteria used by the various legal systems‘to determine whether the sale is of a
commercial nature), but there was no valid reason for excluding them.

In federal States such as Mexico (and, from another point of view, the United
States) the civil or commercial character of the transaction determines whether it is
governed by locel or federal legislation. However, this does not affect the federal
Government's competence to conclude international treaties or conventions relating to
matters governed by laws falling wilthin the purview of the States members of the
federation. It must be recognized that, in Mexico at least, the Federal Government
does possess that power, and that internstional treaties and conventions, together
with the Constltution of the Republic, constitute "the supreme law of the whole

Union" (article 133 of the Constitution).




(d) The text of the Uniform Law on the International Sale of Goods (A)

; governs "only the obligations of the seller and the buyer arising from a contract

i of ealef, and expressly exeludes,'unless otherwise providedbby the parties, bvoth

; the formation of the contract /governed by the other 1964 Hague Convention relating

j to a Uniform Law (B), which, as stated above, 1s quite distinct from the Uniform

Y Law on the International Sale of Gopds (A)7, and the property in the goods sold

“f and the validity of the contract or of any of its provisions (article 8).

: - Consequently, the scope of this Uniform Law "on the International Sale of Goods"
f is wuch narrower than might be ilmplied from its title. :

; In fact, it governs only the obligations of the seller [§ESically, delivery

of the goods (artloles 20-32), couformity of the goods with the contract

B (articles 33-49), hending over of documents (articles.50 and 51), transfer of

'i property (articles 52 and 53)/, the obligations of the buyer (payment of the.

',; price (articles 57-64) end taking delivexry of the goods (artieles 65-68)), :

ué and the effects deriving from those obligations, namely, the avoidance of the
 contract (articles 75-81), matters pertaining to damages. (articles 82.95) and

‘f the passing of the risk to the buyer (articles 96-101).

) This limitation of the Uniform Law, agreed upon and . accepted from the
B time of the firet UNIDROIT drafts, wes introduced because it wes felt that
i other rules relating to the legal regulation of contracts of sale were not

B sultable for international‘regulation, or were at least of -secondary
importance in that respect.! The important subjects for a uniform law
‘ i deslgned to govern and protect international trade were precigely the basic
; obllgations of the seller and the buyer, and the most frequent effects
) ; derlving from the_sele, such as rescilssion, non-fulfilmeqt_and the passing
B or the risks. : ‘
: (e) It was also agreed that it would be inadvisable for Uniform Law (A)
R to govern the transfer of the property in the goods to the buyer, in view of

¥ the differences of practice as regards deallng with this problem in municipal
3 leglslations. As Tunc says, for scme the mere conclusion of the contract
results in the passing of property (e.g., Mexico), whilst for others the

‘B contract only gives rise to obligations and property is not transferred until

§ the goods are handed over (Spain, Argentina).
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Following well-known modern precedents, such as the Scandinavian laws, the
Swise Code of QObligations, and the United States Uniform Commeréial Code, the
Uniform Iaw is nol concerned with the effects which the conclusion of & contract
may have on the property in the thing sold. The Uniform Law does not concern .
itself with property, which was rightly considered to be secohdary and even
”superfluous_(as lagergren says, it is important only for succession and fiscal
purposes), However, the Uniform Law does deal - in article 18 - with the transfer
~of the property in the goods as an obligation of the seller (and not as an effect,
far less an implication of the sale). The Uniform Law makes the seller responsible
to the buyer for freeing the goods from all rights and cladms of third persons
.(articles 52 and 53) and governs other consequences or .effects of the contract
(e.g. varranties, conformity of the goods and passing of the risk) which are
extraneous to and independent of the question of prOperty,;to which they are not
necessarily linked. o :

(£) TFurthermore, the Uniform Law does not lay down rules relating to the

capacity of the parties or the form of the contract. These matters are reserved

for municipal legislations and questions relating to them are not governed by the
1955 Hague Convention on the Law Applicable to International Sales of Goods, from
vhich they are expressly excluded (article 5).

k, Optional character of the two Conventions

Neither of the two Conventions (A and B) is binding on the pérties to
international contracts of sale, even when ratified by the States to which the g
parties belong. Article 3 of the Uniform Law on the International Sale of Goods (A) ;
provides that the parties may exclude the application of the Law either entirely
or partially, adding that such exclusion nmay be expresg or implled. Similarly,
article 2 of the Uniform Law on the Formation of Contracts for the International
Sale of Goods (B) allows the parties to avoid application of the Law whenever
they establish that other provisions appiy.

The facultative or optional character of the Uniform laws, marking the
consecration and triumph of the traditional jus privatum principle of autonomy
of will, was already a feature of the Rome drafts (of 1939 and 1952), whose most
eminent advocate was the noted German jurist Ernst Rabel, and is reflected in

other provisions of the two Uniform Lews (A and B). It has rightly been criticized j
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"for obvious reasons of Jjustice and equity, which reguire & mendatory law to be
upheld'where dbligctiohs are involved",l/ gnd is not recognized in another important
international bodyéof 1aws concerning sales -~ the CMBA General Conditions of the
Delivery of Goods ; which apply tc,the soclallst countries of Burope with
centrally planned économies and are mandatory (Jus cogens), unless-a derogation
from them is rendered necessary by the specific nature of the goods or the
characteristics of their delivery. o : e

Application of the Uniform Law on the International Sale of Gocds (A) would
thus be excluded entirely or partially if the parties so declde, expressly or
implicitly, and subject themselves to other laws, municipal or foreign. As staied
above, the 1939 draft already embodied this principle but it required the parties
expressly to renounce the application of the Uniform Law and also to specify the
municipal law which would be'applied. Thus the non-mandatory nature of the Uniform
Laws was established, with the p0551ble result that the will of the stronger party
to the contract may prevail.

5. » Application of commercial usages and practices

' The two Uniform Laws specify that the parties to contracts of sale shall be
.bound by any usages toiwhlch they have referred expressly or implicitly (Uniform
Iaw A, article 9) or which exist with regard to the formation of contracts
(Unlform Law B, article 2) and by any practlces which they have established (1b1dem,
articles 9 and 2)., This is an acknowledgement of the continuing value and
importance of commercigl‘custom as.a source of commercial lew, frcm}the outset
and during its development,:and of the great influence in this connexion of
prevailing commercial practlces - standard contracts, forms of cuntract and
comrercial terms. The ‘Laws therefore recognize and accept, the application Ho these
transactions of customary clauses taken, for example, from the General Conditions

of Sale and Standard Forms of Contract, formulated by the Economic Commission Tor

1/ TFederico de Castro y Bravo, who further states: "Inductrial and financial

- groups are trying, liks the ancient feudal authorities, to use the device of
the freedom of contract in order to perpetuate, extend and justify their
sphere of 1nfluence but the concept of democracy and the natural sense of
justice have prcduced a strong leglslative and doctrinal reaction, which has
in practice imposed a limitation on the autonomy of will".

[oos
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Europe; trade terms such as “"c.l.f., "f.0.b." and "f,a,8.", defined by the
International Chamber of Commerce (ICC); and, lastly, sales trensactions involving
banking services, which are governed by the ICC Uniform. Customs and Practice for
" Documentary Credits, - B
So-called interpretative usages are also accepted ("usages which reasonable
persons in t{he same situation as the parties usually consider to be applicable
to their contract", to quote Uniform Law A, article 9, paragraph 2) and are
even considered to prevail over the Law, unless otherwise agreed by the parties.
This subordination of therUniform Law to normative and interpretative usages
and practices constitutes an additionel 1imitationg/ and mey result in the
impecsition of unfailr usages or inequiteble practices, for example, practices based
on limited responsibllity clauses, in the waivertby‘the buyer of certain .
warranties, or in the establishment of very short time-limits for the submission
of claims, which in standard contracts are usually laid down by the economically
stronger party (generally the importer) to the detriment and prejudice of the
weaker party. To complicate matters further, Uniform lLaw A expfessly states, in
article. 8 in fine, that it is not concerned with any disputes which may arise

concerning the validity of auny usage.

6. Other basic concepts in the Uniform Law on the International Sale of Goods (A)

(a) Delivery. Lver since its genesis in the Rome drafts of 1935 and 1939,
the drafters of Uniform Law & have been mainly concerned with defining the
obligation of the seller to deliver %he gocds sold, with establishing effective
rules to govern that cbligation and with the effects of .its due fulfilument.

As in the case of property, efforts were made to avoid raising purely
theoretical and doctrinal questions and controversies. On the contrary, as
Lagergren and Tunc point out, & purely contractual conceplt was formulated, based
solely on acts and real situations.

Use was made of the experience of thé Scendinavian countries (Denmark, Sweden,
Norway and Iceland), which have laws on sales and court decisions on the subject
to the elfect that delivery is the act whereby the seller performs the duty,

incumbent on him under the contract, of enabling the buyer to take actual

g/ Mr. Bagge, the Swedish representative, said with reference to a similar
formula in the 1956 draft that the Uniform ILaw would be applied only if the
Contracting Parties failed to reach agreement on other rules.
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possession of the gocds. In other words, the question of delivery is dealt with

- as a factual sltuation, separately from the questions of property and possession
with which it is conventionally linked.

-In the 1959 Rome draft, delivery included &ll the acts which the seller was
obliged to perform for the goods to be. handed over (EEEEEE) to the buyer; this did
not always lnvolve tradition - the changing of hands - and could be simply the
o-fer of the goods., |

Uniform Law A adopts the same approach and, in what may be an overw-
simplification, merely states in article 19 that delivery consists in the "handing
over ("remise" in the originel French text) of goods which conform with the
contract"., This text respects the precedents of the Rome draft, uses the
terminology of the 1951 Hague draft, and resorts to a vague term ("handing over")
instead of the original wording, which was clearer. - | )

VrIn any event, the ldea is to avoid questions of tradition and possession;
these are dealt with differently in municipal lew which, in Mexico for instance,
provides for actual, synbolic and virtual delivery. As stated in Swedish

ijudicial decisions, the important point is that the seller should fulfil his
contractual obligations, so that the goods are availaeble to the buyer, whether ov
_ not the latter actually possesses them. This is the way in which "delivery of the
~ goeds" is interpreted in chapter III, section I (articles 19 to 32) of the Uniform
Lew, concerning the delivery of goods in sales involving carriage, the obligations
regarding the date and place of delivery and the remedies for non-performance.

(b) Conformity of the goods sold with the contract

 The goods delivered must, however, "confprm with the contract". Conformity
of the gocds is therefore an element of the delivery. '
' The text of the Uniform Law is clear and precise on this point, as were its
Rome and Hague predecessors. The aim was basically to distinguish between saleg
of definite and specific goods (species) and sales of unascertained goods (ggggg

in obligatione d2ductum) and to show how specification of the goods could take
p-ace. ’
Angeloni says that the 1951 Hegue draft of the Uniform law, which in this

respect is the same as the text under consideration, again departs from

[oee
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traditional distinctlons. between "goods different from those contracted for, goods
lacking the qualities promised or those essential for the use for which they axe
~intended, and goods suffering from faults or defects rendering them unsuiteble for
“the use for which they are intended..., all these possibilities are covered by the
single concept of lack of conformlty with the contract"., Article 33 of the
Uniform Law provides that the seller has nct fulfilled his obligation to deliver
the goods where he has handed over: (i) part only of the goods sold ox a largexr
‘Qr,a smaller quantity of the goods tan he contracted to sell; (ii) goods which
-are not those to which the contract relates or goods of a different kind;
(iii) goods which lack the qualities of the sample or mode; (iv) goods which do
not possess the qualities necessary for their ordinary or commercial use or the
qualities for some perticular purpose contemplated by the contract and (v) in

general, goods which do not possess the qualities and the characteristics
contemplated. o ' _ ’
- The buyer who feels that his rights have not been respected has only a warranty é
against the cases of lack of conformity of the goods enumerated in article 33% and
no other waerranty against real or alleged lack of conformity (which Tunc says might
include warranty against defects in the goods or nulllty based on mistake as to

the substance of the goods).

(c) Passing of the risk

Another basic concept of the Uniform Law on the International Sale of Coods
1s the passing of the zisk to the buyer who, in accordance with article 96, shall
"pay the price notwithstending the loss or deterioration of the goods, unless this
1s due to the act of the seller or of some Other person for whose conduct the
seller is responsible",

The passing of the risk takes place even if the loss or deterioration is due
to force majeure, In the Uniform Law it- is separate from the conclusion of the

centract and the passing of property (res perit domino) and relates s80lely to the

delivery of the goods in the conditions contemplated in the contract and in the

Uniform Law - an approach similar to that adopted in Germen and Scandinavian Law.

principle of the Uniform Law - the autonomy of the parties' wlill, which means that

they may establish different rules from those laid down in the Uniform Law.

L
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~In short, desplte certain cmissions in this instrument, which have been noted
by famous aud authoritative commentators (Tunc, Schmitthoff), the provisions
- eongerning the passing of the risk sult the purpose. They not only indicate clearly
and in simple termg the effects.which it produces (the buyer pays the price) and
provide for different pogsibilities (goods in trensit); sales of unascertoined
goods; cases Oof non-performence or lack of conformity of the goods). They also
make the passing of the risk a consequence not of the passing of property, as in
the French system, or of the conclusion of the contract, as in the Swiss
Obligationenrecht; which always created serious problems of interpretation, but of
the delivery of the goods (handing over of goods which conform with the contract
and the Law). In addition, they allow the parties to arrange for the risk to be

assumed in a manner other than that provided for in the Uniform Law.

77. Principal features of the Uniform Law on the Formation of Contracts for
-the_International Sale of Goods (B)

Municipal laws disagree on the question at which moment contracts between
absent persons are executed. A4s is well known, there are four theories or
solutions: information, reception, declaration and dispatch. -

The 1964 Hague Convention relating 1o a Uniform Law on the Formation of
Contracts for the International Sale of Goods differs from the 1958 Rome draft on
the formation of such contracts, which stated in article 12 that the contract was
deemed to be executed when the acceptance was communicated to the offeror, and has
no provision to this effect. It does, however, establish that.the offer shall not
bind the offeror until it has been communicated to the offeree (article 5) and that
1t may be revoked only if the revocation ls communicated to the offeree before he
hes dispatched his acceptance (article 5, paragraphs 1 and 4). It states that
acceptance copsisic of a declaration communicated by any meuns whatsoever to the
offeror (article 6) and that the éxpression "to be communicated" means to be
delivered at the address of the person to whom the communication is directed
(article 12)., This is thus a disguised version of the idea of reception. The offer
may be revoked at any time before acceptance has been communicated; acceptance

consists of a declaration communicated by any means; and communication requires

[eos
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'delivery at the address of the offeror, This 1s because in the Hague draft the
_;contract was deemed to be executed from the moment of such delivery or reception -
in other words, the meeting nf minds occurs at the moment when the offer is

recelved and the contract therefore exists legally from that moment.

It would have been preferable for that theory, or any other, to have been
stated openly and clearly in this Uniform Law, in order to avoid conflicts and
doubts regarding its interpretation.*

* Chapter LV of the study, which relates to the Hague Convention of 1955 on the
Law Applicable to International Sale of Goods is reproduced in document
A/CN.9/12/Add.1.
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ROMANIA®

- [Original: English/
16 December 1968

The adherence'of Romania to the three conventions mentioned iu the letters
is under consideration by the Romanian competent avthorities.

%  Nember of the Commission.
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SPAIN*

Zﬁriginal: Spaniq§7
3 November 1968

I, Freedom of contract

One of the most important problems arising in connexion with this Convention
is the way in which the freedom of contract of the parties is defined.

It may be worth noting that according to the Spanish interpretation the _
freedow of contract of the parties is generally understood to be twofold in nature;
it comprises (a) the right of individuals to enter into or not to enter into a
specific contract, and, (b) once they have decided to enter into a contract, the
right of the parties to lay down such stipulatlons and condltions as they deem
appropriate, provided they are not unlawful, immoral or contrary to public policy.

Given this interpretation of the freedom of contract, it is clear that the
Convention involves only the second aspect, namely, the right of the parties to
include in an lnternational contract of sale stipulations, clauses and conditions
establishing rightes and obligations different frow those laid down in the Uniform
Law.

This point is dealt with in artiecle V of the Convention and article 3 of the
Uniform Law,

Under artlecle V of the Convention, States may, at the time of ratification or
accession, declare that they will apply the Uniform Law only to contracts in which
the parties thereto have expressly chosen that Law as the law of the contract.

This weans, therefore, that when 1 State exercises the right in question it will

be assumed, except where the parties expressly state otherwise, that it was not
desired to apply the Uniform Law, and the application of that Law will consequently
be excluded, there belng no need for the parties to the contract to make any
declaration to that effect. In this case, pherefore, the parties will enjoy the

same freedom of contract as they would have if the Uniform Yaw did not exist.

*  Mewber of the Commission.
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When a Contracting State has nol wade the resorvoatlon provided for in
article V of the Convention, the parties wuy excluda the application of the Unilorwm
Law either entlrely or partiolly. Such exclusion may bLe express or implied, as
provided in article 3 ol the Unilform Law itrell.

These provisions lgid down in the Conventlon are unacceptable; we therelore
propose that they should be amended in the manner, and on the grounds, indicated
below, v T ' i

Firstly, article V of the Convention should be deleted. Ii ig pertinent to
point out that this article was not included in the draft submitted to the
internatlonal Conference at The Hague.

This proposal is made on the followihg grounds:

(A) Ixercise Ly any State of the right conferred in this article would unduly
complicate the application of the-Convention, thereby veducilng significantly the
advantages which wight be gained frow its entry into force,,

- (B) The ground mentioned above is so compelling that, when the article was
adopted, a number of delegations stated that it would be desirable for the right
granted therein to be exercised only by the United Kingdom. However, it is
obviously unreasonable to impair the potential effectiveness of & multilateral
Convention by including in it specific privileges benefiting only one‘State -

‘quite apart, of course, from the fact that such a situation is contrary to the
principles governing the formulation of treatles of this kind.

(C) 'The right accorded in article V extends even further the principle of
freedom of contract recognized in article 3 of the Uniform Law. Article 3 allows
the parties to a contract undue latitude, as will be shown below, and this fault
becomes even more serious if this provision 1s read in conjunction with artvicle V
of the Convention.

(D) Exercise of the reservatlon referred to in article V could seriously
affect attempts to solve problems arlsing in connexion with the international
sale of goodc.

It should be borne in mind, firstly, that application of the reservation
could be detrimental to natlonals of other countrles who entered into a contract
wlthout knowing of the existence of such a reservation benefiting naticnals of

the country which had made it.
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Secondly, where a country exercises thils reservation, 1t appears possible
that there way be divergences in the settlement of disputes related to the
application of the Convention and involving natlonals of cther countries which
have not made this reservation, according to which country the court considering
the case 1s situated in. .

With regard to article 3 of the Uniform Law, we propose that it should be
replaced by artiele 6 of the 1963 draft, which was prepared by the Special
Comulsegion appointed for the purpose and the text of which was as follows:

"Article 6. The parties may entirely exclude the application of the

present law provided that they indicate the mun101pal law to be applied to
their contract,

""The parties way derogate in part from the provisions of the present law
provided that they agree on alternative provisions, either by setting them
out or by stating to what specific rules other than those of the present law
they intend to refer.

"The references, declarations or indications provided in the preceding
-paragraphs are to be subject of an express terk or to clearly follow frow
the provisions of the contract."

The grounds for this proposal sre the following:

(1) The essential difference between the final text of article 3 of the
Uniform Law and that of article 6 of the 1963 draft is not that they regulate the
freedom of contract of the parties in different ways, since freedom of contract
as a general principle is expressly recognized in both texts.

(2) The real difference between the two versions of the provision lies in
the extent to which they guarantée the parties to a contract certainty of
knowledge of thelr rights and obligations under the contract.

Under article 7 of the Uniform Law, 1t is possible for the parties to have
entirely or partially excluded the application of the Uniform Lav itself without
indicating what provisions are to govern the contractual relationship in lieu of
the legal terms. This means, therefore, that the principle of freedom of contract
zay be used in such a way that the parties do not know what thelr position is

under the contract,
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The text of draft article 6, on the other hand, accorded the parties the same
freedom, provided that they made it sufficlently clear what provislons were
applicable‘to the contract. A

(3)7 Thus, according to toth these texts, the parties enjoy the same freedom
in forming the contract, but whereas uﬂder article 3 of the Uniform Law that freedom
can be used to mgke the position of the parties more uncertaln, under the text of
draft erticle 6 there can ke no such uncertelnty.

(h) This is a consequence of particular importance 1f one bears in mind that
it is the stronger party who benefits from the fact that the obligations and rights
under the contract are not clearly defined. : :

This 1s so because his economic strength makes him better able to bring legal
proceedings than the other party, who will lack the counsel and weans needed to
contest the suit successfully.

Moreover, it should not be forgotten that the stronger party will have drafted
the contract - often as a contract of adhesion - and will have included in it a
clause glving jurisdiction in respect of disputes arising out of the ilnterpretation
of the contract.to those courts which he regards as being more favourable to him.

" In these clrcumstances, it seewms clear«that the weaker party benefits from
knowing precisely what his position is as a result of the contract. It ought
‘therefore to be unacceptable that freedom of contract shovld be used, not to
replace the provislons contained in the Uniform Law by others, but werely to cause
legal uncertainty to the parties to a contract.

(5) Finally, with regard to the freedow of contract accorded in article % of
the Uniform Law, it should be pointed out that some system must be devised for
determining easily which municipal law shall be concerned with the validity of the
contract or its provisions since under article 8 of the Uniform Law it is that law
which will determine the limitations upon the freedom of contract laid down in
artlcle 3. In this connexion, it is important that States which have ratified the
Convention relating to a Uniform ILaw on the International Sale of Goods should
also become parties to the 1955 Hague Convention on the Law Applicable to
International Sales of Goods, since the latter complements the Convention on the

Uniform Law in this respect.
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II. Oblipgation of the seller to deliver the gocds

Another of the most lwportant questions arising from the provisions of the
Uniform Law is how to define the obligation to deliver the goods, which rests
upon the seller. It should be borne in mind that this obligation, the performance
of which entalls immediate payment of the price, can be considered the most
important obligetion under the contract and, consequently, the one which requires
most ceareful regulation.

The first fundamental problem which erises is whether it 1s proper to regerd
delivery (délivrance) of the goods as an obligation of the seller.

Delivery is of course traditionally regarded as the principal cbligation
resting upon the seller. )

In accordance with this tréditional interpretation, which is characteristic of
the civil codes of the nineteenth century, delivery is understood to mean the
transfer of possession of the gocds from the seller to the buyer. Article 160k of
the French Civil Code and article 1462 of the Spanish Civil Code, for exawmple, are
clear on this point, . . '

In short, delivery in its true sense meéns the transfer of possession of the
goods .

However, it is clear that the transfer of possession is not dependent solely
upon the will of the'sellers in order for the transfer to take place, the
co=operation of the buyer is essential. Ielivery therefore presupposes 2 bilateral
act, which consists of the seller's supplying the goods and the buyer's accepting
‘them,

In other words, the seller, by his action alone, can in no circumstances effect
delivery unless he has the co-operation of the buyer.

Viewed in this light, it aprears obvious that delivery can in no circumstances
be regarded as an exclusive obligation of the seller. The latter can be required
to carry out only those actions the performance of which is dependent upon him
alone =~ in other words, to supply the gocds to the buyer in the way provided for
in the contract.

It must be stated, therefore, that the inclusion of delivery among the
obligations of the seller is unacceptable, and it should consequently be excluded

from the Uniform Law.
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Wo theretfore propose the following amoudments to the toxt ol' the Unllorm Low:

(1) In witelo 18, repluce the word "delivery" (ddlivrance) by the words
"supply of gouds which ceonform with tho eontract".

(2) Lelete, uQ Vedug unecesgary, paragroph 1 ol article 19.

(3) Throughout the Uniform Lav, replaco the word "dellvery" (ddlivennce)
by the word "supply". ’

These amendments would not only detfine the obligabions ol the seller 1u a worg
eonclusive manmner, betler suited to the neods .of comrerce, bul would aloo bLring the
substance of articles 18 and 19 of the Univorm Lov wore into llne with the rest of
the Uniform Low itself, as we shall endeavour to demonstrabe below:

(A) Yt should b borne in wind that article $6 placos upon the buyer the

obligaticn to "take delivery of [ohe goedg/™ ("prendre livraiuon de Lu chose")
aud that article 05 defines "tuking delivery" (prise de livralson) in the followling

tarms

“Taking delivery consists in the buyer's dolng all such acts ap are
necessary in order to enable the seller to hand over the -goods and setually
taking them over."

This wmeans that, if the Uniform Law is awended in the munner proposed, 1ts
structure would be greatly enhanced: the seller would have the obligution 1o
supply the gocds to the buyer, and the latter would have the obligation to accept
them. As 2 result of this joint action - by bLoth seller and buyer - delivery would
be effected as transfer of possession. )

(B) Arvticle 98, paragraph 3, relating to passing of the risk, clearly states
that the risk shall pass when the seller has done "all acts necessary to enable the
buyer to take delivery (prendre livraison)". In other words, the passing of the
risk is effected by "supply".

(c) The way in which the Uniform Law regulates sales involving carriage of

the gocds also shows clearly that delivery as transfer of possession to the buyer
is not an otligation cf the seller, but that he rerforms his obligation to supply
the gocds to the buyer by delivering them to the carrier.
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Artlicele 19, paragraph 2, states that,; where the sale involves carriage,
dolivery chall be effected by handing over the goods to the carrier for transmisslon
to the buyer. ‘

It ig clear, however, that this handing over to the carrier does not bring
about delivery as {ransier of possesslon to the buyer, firstly, because the carrler
does not accept the goods on behalfl of the buyer and, secondly, because when the
goods have already been dispatched the seller is granted the right, in certain
c¢ircumstonces to prevent the delivery of the goods to the buyer (art. T3, parb. 2)e

I'inolly, Lt must be stressed that one of the amendments proposed is the “
deletlon ol article 19, paragraph l, which would clearly be beneficial to the
structure of the Universal Lew, since this provision, in attempting to define
“delivery" (adlivrance)is really tautological, with the result that it defines
nothing. )

It is our opinion that the terus "ddlivrance" and "remise" have the sare
weaning in French and are synonyms, although we realize that it is not for us to
make such an assertion. What is beyond doubt is that this problem of synonyums
will be aggravated when the French text is itranslated into other languages,
such as Spanish, in which it would be necessary to define the wain obligation
of the seller, in accordance with article 19, paragraph 1, by saying that delivery
("aélivrance") consists in the delivery ("remise") of goods which conform with the

contracts The tautology, or vicious circle will then be obvious.

[ene




SRR TN

A/CN.,9/11/Add.1
¥ Inglish
1',Page 32

UNION OF SOVIELT SOCIALIST REPUBLICS*

[Original: Russian/
27 December 1968

.These Conventions were adopted et the 1964 llague Conference in which only
twenty-elght States participated. These included only three socialist and two..
developlng States. : : .

The Conventions were ratified by only one State (the United Kingdom) and
did not enter into force. Now, according to the provisions of the Conventlons '

'themselves, they>cannot enter int» force. ' )

’ The Conventions obviously suffered this fate because they do not meet the
requirements which the overwhelmilng majority of States demand from internatlonel
instruments of this kind. ' . :

In the vpinion of the competent Soviet organs, these Conventlons are not
suitable materiel for the work of the United Netlons Commlssion on International
Trede Lav.

*  Member of the Commission,
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UNITED STATES*

[Original: English/
7 Janvary 1969

1. Importance of Tnificstion of Sales law

This response to the Secretary-General's enquiry should be placed in the
setting of the basic support by the United States for the unification of law
governlng international sales. Participation in the work of the International
Institute for the Unification of Private Law (and of the Hague Conference on
Private law ) was made possitle by a Jjoint resolution enacted by the United
States Congress and approved by the President of the United States on
30 December 1963. Thereupon, the United States sent a delegation of six
representatives to the Diplomaetic Conference on the Unification of law
Governing the International Sale of Goods which was couvened at The Hague in
April, 19Gh. ‘ e '

In advance of the Diplomatlic Conference of April 1964, the United States
prepared and transmitted for use at the Conference a statement of general views
with respect to unification of sales law and also specific suggestions for
improving the pending drafts. This statement opened as follows:l

The importance of unifying the basic rules of law relevant to
international trade is becoming increasingly evident. The legal

problems which arise in international trede are, in fact, akin to

those which have led the States of the United States in the course of

past half-century to develop and widely adopt a large number of uniform
laws including the Uniform Commercial Code.

The United States welcomes this related development on the
international scene, and hopes that the forthcoming work on the
draft Uniform Law for International Sales will make it suitable for
wldespread approval.

Member of the Commission.

o=

Diplomatic Conference on the Unificatlon of law Governing the International
Sale of Goods - The Hague, 2-25 April 196k, WVol. 2, p. 235 (hereafter referred
to as RECORDS OF CONFERENCE).
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2. Adeguacy of the Proposed Uniform laws to Promote Unification

This statement by the United States also made a number of specific
suggestlons for. improving the proposed Unitorm Luw on the International Sale of
Gbods (herein called Sales lLaw; the cowmpanion draft will be termed the Formation
Lav). The statement pointed out that at crucial points the proposed Sales law
employed artificial concepts (délivrance; résolution) of academic or regional

legal significance. The statement noted that these artificilal concepts would be
_difficult to apply with clarity and uniformity and suggested that the draft le
‘wodified to speak of the practical results that flow from commercisl events that
are familiar to the merchants of the world - the transfer of risk on shipment of
the goods; payment of the price in exchange for control over the goods. . The
statement by the United States also pointed to provisions governing the time
within which a buyer must give notice that the goods are defectlve; the statement
noted that these provisions failed to follow commercial practice and were so
complex and artificial that they would be difficult to apply and could lead to
technical barriers to just claims. Other specific suggestions were designed to
improve theAproposed Sales Law at points at which the draft failed ﬁélspeak
clearly in terms of commercial practice or commercial need. (See RECORDS OF
~ CONFERENCE, Vol. 2, pp. 2kl, 2h3-2hk, 262, 26k, 268, 277, 279-280, 289 -290,
302-303, 306, 331, 342, 34k-345).

At the Conference the United States delegation worked toward the goal of
making the drafts accaptable for international adoption. Some progress was wade,
but the length and complexity of the Sales Law (which ran to 10Ol articles) made
it impossible within the time available at the Diplomatic Conference materially
to improve the basic'outlook or structure of tpe Iaw. Indeed, the necessity to
make numerous minor amendments as the result of suggestions made on behalf of a
large number of States produced new drafting and technical problems which could
not be adequately solved in the hectic closing days of the Conference. (The
above-dcscribed difficulties were less acute with respect to the proposed
Formation Law because of its relative brevity (15 articles) and simplicity. It
seems necessary, however, to give princlpal attention to the problems presented
by the Sales Law, since it would be impractical to give approval of the proposed
Formation Law independently or the closely-related and much more substantial

proposed Sales law.)
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Toward the close of the Diplomatic Conference, on E'April 1964, the Chairwan
" of the United States delegation spoke 1o the Plenary Session of the hop2s of the
delegation that the above-described problems might be solved so that the proposed
Law wight "serve as a solid and reliable first step in the unification of the Lay
of international sales trensactiond'. (See RECORDS OF COWFERENCE, Vol. 1, p. 3C9).
He continued '

The Sales law has been very much improved in the course of the
Conference, and this is a matter for congratulation. But unfortunately,
"1n our opinion there are several serious weaknesses which still remai n.
Among these are:

) (1) the draft points more to external trade between common boundary
natlons geographically near to each other;

(2) insufficient attention has been given to international trade
problems involving overseas shipments;

(3) reciprocal rights and obligations as between seller and buyer
viewed in light of the practical realities of trade practices, are not well
balanced; . : )

(4)  the law will not be understood by individuals in the commercial
field.

The representatives of many other States, who had worked hard to improve the
law but had found that 1t was impractical in the available time to cope with these
difficulties, reached the end of the Conference with the feeling that the job was
unfinished. Reflecting this feeling, the following Recommendation II (2) was
ad¢ .d as an annex to the Final Act of the Diplomatic Conference:

(2) The Conference recommends, in the event the Counvention

relating to a Uniform Law on the International Sale of Goods has not come

into force by 1 May, 1968, that the International Institutc for the

Unification of Private Law establish a committee composed of representatives

of Governments of the lnterested States, which shall consider what further

actions should be taken to promote the unification of law on the international
sale of goods.

Since the Convention did not come into effect by the specified date, and
since certain provisions such as that barring recourse to the rules of private
international law have been subjects of considerable controversy and way be
deterring States from becoming parties tc the Convention, this procedure provided
by the Conference should pley a central part in the next steps toward effective
unification. (See Part 5, infra.)

[oos
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3. Recommendations with Respect to the Conventions Relating to the Proposed
Sales law and Formation law )

Because of the above~desc£ibed deficlencies la the proposed uniform laws, the
United States does not believe the: they are as yet acceptable for international
‘use. Therefore, the United States does not recommend that the Conventions relating
to these laws should come into force at the present time and will not itselfl ‘
become a party thereto. ' R o

Unifying the basic law governing the . international sele of goods is a step
~of great scope and importance. The quality of the law. that is offered for -
international adoption should be commensura*e with the importance of the project.

A step of this magnitude calls for careful work prior to ratification, since
a convention that has been put into effect by several nations is difficult to
revise. And improvements from time to time are impossible where,las here,
difficulties lie at the neart of the law's structure and approach;

For the «2sired unification to be effective rather than illusory,'a uniform
law murt sgeak O and solve the real problems of international trade. Abstract
concckis drswn principally from the legal terminology of only one region, such
as are found in the proposed laws, are likely to be construed differently in
dirferent parts of the world; this .esult.ill serves the basic objective to

minimize misunderstanding and litigation.

L, Recommendations for Carrying Forward the Goal of Unification

Further work on the proposed drafts is needed. Fortunately, this work need
not halt or even delay progress toward effective unification. The work tha® was
dons in preparation for and in the course of the Diplomatic Conference of
April 1964, and the establishment of UNCITRAL héve developed a morentum toward
. unification that should carry this work on to successful coumpletion. The
thoughtf.: documents proposing improvements in these laws that were presented at
the Diplomatic Conference - improvements most of which could not be realized
because of the complexity of the proposed Sales law and shortage of time - are
now available in the excellent records of the Conference and can be used in
revising the proposed laws. As noted above, .he Final Act of the Confe:ence

envisaged a mechanism for moving forward.
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Ia view Of the Rome Imstitute's expertise in this area of the law, UNCITRAL

~ wisely decided at its Tlrst session to. request the Secretary-General to make the

replies to the Secretariat's enquiries on the conventions available to the
Institute for study. We understand that the Institute will convene a committee of

experts to review the replles to the sales questionnaire. This committee can be

expected to make concrete recommendations for the eppropriate next steps to
promote the unification of law for the international sale of goods. We would
anticipate that this committee will use the momentum and expertise that have

emerged from years of study so as to rccommend methods of revislng the current

. drafts and making them generally acceptable. The timing with respect to this

further work should take into account the opporiunities for the development of

:concrete informgtion with respect to commercial trade practiqe that can be gained

through the development of standard contracts - a project to which we now turn.

5e Development of Standard Contracts end Conditions of Sale

The Government of the United States recommends the vigorous implementation of.
the recommendation that emerged from the first session of UNCITRAL for the
development of standard contracts and conditions of sale suitable for international
trade. (See United Nations General Assembly document A/CN.9, U4 March 1968,

Part II at paragraphs 19-21), This work can have a double utility: (a) to provide
a vehicle of immediéte practical application for international trade and

(b) to provide a wider background and a more realistic foundation for the

“eventual revision of the above uniform laws. The drafting of such model contracts

and conditlons of sale under international auspices can ensure that the interests
of both buyers and sellers are fully represanted and thus avoid one-sided or
overreaching provisions that reflect a dominant economic interest. This
opportunity was recognized by representatives from various parts of the world in
the September, 1964 Collcquium sponsored by the International Association of
Legal Science. See UNIFICATION OF THE IAW GOVERNING INTERNATIONAL SALES OF GOODS
(Honnold, ed., 1965), 240-2h1 (statement by Professor Barrera-Graf of Mexico)

and 263-26lk (statement by Professor Michida of Japan); 1416 (general conclusions

of the Colloguium summarized by the General Reporter).
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The development of standard contracts and general condltions of sale must be
based upon full information regarding the rules, customs and practices employed
not only in the various perts of the world but also in the many fields of

international trade. 'In collecting, analysing and collating these data 1t will be .

ﬁecessary to make fult use of the'experience of all organlzations and bodies in
the world that have been concerned in this fleld. An importent and immediate task
for UNCITRAL 1s the determination and adoption of methods by which all the

necessary activities can be organized and co-ordinated.

6. Conclusions |

(1) The United States.will not become a party to the Convention Relating
to a Uniform Law on the International Sale of Goods of 1964 or the Convention

Relacing to a Uniform, Iaw on the Formation of Contracts for the International Sale

of Goods of 196k, :
: (2) The United States considers that weaknesses in the’ 1964 Conventions can
be eliminated by further study and work. e

(3) The United States. suggests that an important step toward the establishing
of a world-wide law for international sales transactions in the development of
standard contracts and conditions of sale and that the United Nations Commission
on International Trade Law should concern itself with how accomplishment of this
task should be organlzed and co- ordinated.

-----



