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L e e L TNTRONIGTION.

_ Pursuant. to a request of the Uniteq Nations Gommi331on on International Trade,,w ;
‘Lawl/ the Secretary-~Genewral, in a note . verbale dated 3 May 1968 invited States QTW =
Mewbers of the United Nations and States members of any .[f the specialized agencles "

_to. indicate whether or not they intended to adhere to The Hague Conventions of 196H
(1.e. the Convention relating to a Uniform Law on the Internat%onal Sale of Goodu;nig'f
-aud the Convention relating to a Uniform Law on the Formation.of Contracts Lor .
the International Sale of (oods) and the reasons for their position.. In. the _Lote _3;,;

verbale sent to the States mewbers. of the Cowmission the Secretary-General, ‘at the M?;

request of the Comm;ss;on,e/ asked those States, in addltlon, to make, if possible,ve

a study in depth of the subject, taking into account the aim of the Commlssion,;g,Wf?'

the promotion of the harmonization and unification of the law of international

sale of goods. ' ' N :
"In his communications the Secretary-General conveyed to the States. concerned -

tue Gesire of the Commission that the replies and studies should be transmitted to

the Secretary-General within six months from the receipt of the said uommunlcaclons;
The text of the replies and studies received by the Secretary-General uprgQ )

5 Pecember 1968 is reproduced in chapter IL. Replies and studies that way be -

received afler that date will be circulated as addenda to the present document., T

;/ See Official Records of the General Assewbly, Twenty-third Sessilon,
Supplement No. 16, pp. 18-19, para. 1LA.

2/ Ibid., p. 19, para. 14B.
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IT. TEXT.OF THE REPLIES AND STUDLES BY STATES

ST AUSTRALTA

[original.: English/
27 Novewber 1968

) The attitude of the Goverament of Australia to The 1964 Hague Ccnventions
on the International Sale of Goodﬁ is that while a final decision has not yet bewn

made pending receipt of comments from certain interested bodies, the present
1ntentlon is. to accede. to Lhe Conventlons with similax reservations to those made
by ‘the Unlted Klngdom.

AUSTRIA

o : o : [Original: Note - English
R SIEERRE B S Annex - German/
5 August 1968
Austria is not prepared at the present time to adhere.to the Convention
. relating to a Uniform Law on the International Sale of Goods. The reasons for
this attitude are elaborated in the enclosed observatxons by the competent Austrian

authorltles.

I

General considerations

(1) The value of the two Conventions is placed in doubt from the outset
because of the various reservations which are permitted with respect to the sphere
of application as concerns place. Articles IIT and XV of the two Conventions
permit Contracting States either to apply the Uniform Laws only in the case of
transactions between persons who have their place of business or habitual residence
in different Contracting States or to apply the Uniform Laws only if the Convention
on conflict of laws of The Hague Conference on Private International Law requires

the application of the law of a State which has become a party to the Conventions

[oos
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“on the.intérnational,Sale'of goods.. Since both reservations may be exercised‘r,'
sluultaneously, the effects of the Conventions, should they actually enter into E
force, will be entirely different in this or that Contracting State. = -~ - K
~.The provision which most reduces the value of the Uniform Law on the o
International Sale of Goods is, however, article V of the Convention relating to
that Uniform -Law. -Under this reservation, any State-may becoue a-party to the... -..

Convention without having to meke even the slightest cbange in its own law..
Article V, which makes it permissible to apply the Uniform Law on the. Internatlonal
-Sale of - Goods -only where.the parties to the Qontract have agreed that it shall g
apply, refers.to article 4 of the Uniform Law. Thus, such agreement by the ‘parties :T;
ls meaningless, to the extent that the Uniform Law on the International Sale of Goods ‘
is considered to affect the application of mandatory provisions of the law of the .
State whose law would have been applicable if the parties had not reached such
agreement. . o S - - R '

""What_is more, the reservation in. article V also produces uﬂsatisfactory
consequences in conjunction with the reservation in article III, A Stabte which
becomes a party to the Convention with the reservation in article V must, under
the terms of the reservation in article IIIL, be regarded as a Contracting State,
even though the Uniform Law does not in fact form part of its system of law at all.

(2) Article 17 of the Uniform Law on the International Sale of Goods, under
which the Uniform Law is to be interpreted solely on the basis of itself and the
supplementary application of municipal law is to be excluded, represents an original
idea, but one of questionable practicability. In the first place, some questions
of very great importance to the transactions arising from contracts of sale - for
instance, prescription - are not dealt with at all in the Uniforwm Law; it would
gquite obviously be impossible, for instance, to determine from the spirit of the
Uniform Law the duration of the period of_prescription and the time from which that
period begins to run. Secondly, the Uniform Law necessarily makes use of many terms
which alsc occur in national legislations, but the Uniform Law does not contain
special definitions for these terms; it does not seem possible to separate the
interpretation here from the interpretation of the same terms as they are used in

national legislations.
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"~ ~ff<5) ‘The Uniform Law on the International Sale.of Goods. 1s .too volumlnous and
1findulges in far too much detailed iegulation”a owing, in part, to precisely the
5principle laid down in-article-17. In addit;on, hoyever, it is badly arranged. It
fis‘difficult‘even,for,those>jurists who. took part in elaborating the Uniform Law
-and. in translating it iﬂto their own language to find a given provision in the text
:if for even a short time they have not been dealing with the Uniform Law. This

B wowld also have.an adverse effect on the study of the Uniform Law at universities

and

on .its practical application after it eatered into.force. L

, Iz

 Specific defects of the Uniform Law on the
... .lnternational Sale of Goods

" (1) The two original texts of article 10 differ, in that the English text
'dqes_pgt meption thatitherperson;referred to must be a person of the same character.
“Foot-note.2.on. page 26 0. Tunc's comnentary, which waintains that the two texts -

dévertheless have the sawe meaning, is not convincing. Moreover, the "same
character" requirement cannot be seriously imposed. Apart from the fact that there
‘sinuply cannot be two bersons of absolutely the same character, this surely cannot
refer to physical and ~ in the true sense - mental characteristics, any wore than
to. the marital status, financisl cilrcumstances, age, political opiniocn, and so
forth, of the person concerned.

- (2) The term "promptly" is defined in article 1l; yet this term is used less
frequently in the following articles than the words "within a reasonable time", for
which no definition is glven anywhere.

(3) Article 15 is quite out of place in the Uniform Law on the International
Sale of Goods. A provision of this kind properly appears in article 3 of the
Uniform Law on the Formetion of Contracts. Under many legislations, including
Austria'’s, it is tacitly understood not only that a contract of sale is not subject
to any requirements as to form, but also that any facts of legal significance may
be proved by means of wltnesses or in other ways.

There is, however, a difficulty to which the Austrian delegation to the 196h

Hapue Conference on the Internaticunal Sale of Goods unsuccessiully drew akttention:

[oes
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many 1egislations-prescriﬁe special forms for legal transactions by persons who, '
owing to physical or mental infirmity, can express thelr intentions only with'
difficulty. The same applies to transactions'between persons whobstand in certain -
close relationships to each other (spouses). Article 15 - and also article % of
the Uniform Law on the Formation of Contracts - make it appear that it will no
longer be permissible te prescribe such forus as concerns the sphere of application -
of the Uniform Laws. Tunc wakes no mention of this point on page 42 of his
commentary . el g

(h) Article 19, paragraph 2, conflicts with the provisions of various
Conventions on contracts for the carriage of goods (CIM and CMR) ag concerns'ther s
sender's right of disposal during transit. Tunc's commentary (pp. 46-48) does not
deal with this question. It was explained at the 1964 Hague Conference that,
despite the fact that the sender retained his right of disposal under the
above-mentioned Conventions, the handing over of the goods to the carrier would
have to be regarded as constituting delivery; if the sender (or'seller) later
exercised his right of disposal, he would be commltting a breach of contract.
This explanation is. unsatisfactory; the contradiction between the terms of the
above-nentioned Conventions and the Uniform Law on the Lnternational Sale of Goods
can in practice only produce unpleasant consequences. : : .

(5) Article 49, paragraph 2, Ffirst sentence, according to its wording, covers
the defence that avoidance of the contract has been claimed because of lack of
conformity of the goods; this defence would thefefore be excluded, since it 1s not
wentioned among the exceptions provided for in the second sentence; consequently,
the buyer could be forced to bring an action in order to have the contract volded,
even if he had not paid the purchase price; this consequence of the interpretation
of the provision is all the more likely in view of the fact that there are
instances elsewhere (in national legislations) of the automatic extinction not only
of defences which assert counter-claims but also ¢f those which contend that the
transaction to which the action relates is void.

(6) 1In article 52, paragraph 1, the first subsidiary clause uuzkes ro
distinction between cases where a right of a third person exists and those where a
third person claims a right. This can caly mean that the buyer is entitled to claim

tihe guarantees set out in the article even where a third person claims a
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' nQn-e#istent right, ‘This, of course, is going too far. No one can be preveuted
" from assértingvuqfoundendlaims, and the seller cannot be held responsible for
that -~ and, what is more, without any time-limit. If, for lnstance, a third _
- person should assert years later that the goods had belonged to him since some
7time,before the date of .the contract of sale, the seller would have to guarantee
to free the goods from'the claim or to deliver other goods. If he was unable
1o -do this, the buyer could declare the contract voided; even if he won the case
“but the costs were irrecoverable, the seller would in some circumstances have to
- relmburse such .costs to him, : 7
5(7) Articles 54 and 55 are at.odds with each other., Whereas article 55
attaches penalties;to,allibreachesVof the contract chgt:than,those,which¥relate
th the.obligations.of the seller referred.ito in articles 20 to 53, article S5k
arbitrarily singles out two of those ebligations of the seller which are not
otherwise dealt with, R ' - »

. {8) Article 57, like some of the other provisions, is clearly an attempt to

incorporate the concept of the legally binding content and effect of a
'declaration - .a concept which nrevails in Austria, as elsewhere, and which is
particularly developed here. According to the Austrian concept, the legally
binding content of & declaration is deemed to be what the recipient of the

~declaration could infer from it, in the light of all the conduct of the declarer
which can be known to him and in accordance with fair business practice. The
example of buying by catalogue which Tunc gives in his commentary (p. 70) is in
conformity with this: anyone buy'ng from a person who issues and distributes
catalogues which Llist prices is offering e contract at the catalogue price; if he
has inadvertently consulted an old catalogue in which the prices are out of date,
that is his responsibility. '

However, the vording of the provision goes further than this; according to the
vording, the price generally charged by the seller applies even if it was unknown
to the buyer and it could not be assumed from the circumstances that it was known
to him, or even - and this is the serious objection - if that price is much
higher than the usual price for such goods.

Lastly, the provision leaves unresolved a case vhich is extremely common in

buginess affairs and which is therefore important, namely, the case where the

/v
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pﬁrchase prilce has'not,been agreed on either expressly 6r, by reference to the

seller's general price~lists, tacitly, In that case,‘it is’understood ~--at.

o least among buslnessmen - that an appropriate,pricgfhad been.agreed on, which
normally means the usual price generally agreed on for gimilar goods.at the
same'placé. According to the rule laid down in the Uniform.Law, no effective

~econtract of sale would come into belng in such cases (as noted also. by Tunc,
pp.:70—72)7- a consequence which is intolerable in the light of prevailing
cotmercial practice. ' ‘ ' - :

- .(9) With regard to article 70, paragraph 1 (a), it is impossible to

understand why the buyer may only declare the contract avoided if he does g0

Moronptly" (see article 11); it might be in the interest of the buyer if &
-certain. Machfrist were laid down or permitted; his interest-in a speedy 7
clarification of the legal position could be protected through a provision . - ——'?
similar to article 26, paragraph 2, , o | : -

- (10) Article 73, paragraph 2, prohibits the "handing over" of the goods to

the buyer, thus regulating the obligations of the carrier alsc, In so doing, it
conflicts with provisions of municipal and international law concerning the

caxriage of goods, and therefore goes beyond the regulation of contracts of
sale. In additicn, the provision imposes on the carrier in some circumstances
the unreasonable burden of deciding whetaner the belated ban on delivery is
justified; if he wade a wrong decision, he would be liable for damages to the
injured party; the payment of a deposit will not always be possible and will not
alvays be a fair and proper solution.

-~ (11) Article Tk makes it clear that impossibility of performance never
avoids the entire contract, but only the obligation the performance of which has
become impossible. The other party, who is the beneficiary of this obligation
and is llable for reciprocal performance, retains the possibility of avoiding
the contract on the ground of non-fulfilment of his requirements. This way,
however, constitute a hardship for him;-in many cases he may only do this if he
acts "promptly" within the meaning of article ll; if for any reason he fails to
act prouptly, he must perform without being entitled to reciprocal performance.

(12) .irticle 8k provides that the date to be used in determining the
current price of the goods for the purpose of calculating the amount of dameges

shall be the date on which the contract is avoided (whether by declaration or
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ipso Jjure). This makes. 1t. possible for the party avoiding the contract by
- declaration to engege in speculations. .

Sometimes, indeed, the price on the date in question will be the determining
_factor for the party coucerned in deciding whether or not to avoid the contract.
The applicable date should, instead, be the date on which the goods were
delivered or should have been delivered.

(13) Article 98, paragraph L, can also prcduce unfair consequences: if the
handing over of the goods is delayed owing to the nou=performance of accessory
obligations of the buyer which he was unable o perform owihg to ecircumstances
pertaining to him but through no fault of his, then according to srticle Tk he
bas not committed a breach of those accessory obligations because he was relieved
of them. The risk will then continue to be borne Ly the seller, even lhough the
non=performance was solely for reasons pertaining to the buyer. A

Il

Spec1f1c defects of the Uniform Law on the
Formation of Contracts

(1) Article 2 emtcdies the principle that the provisions uf the Uniforw Law

are not of a peremptory nature and will therefore apply only if it does not appear

' from the preliminary negotiations, the offer, the reply, the practices which the
perxvies bave established between themselves or usage, that other rules apply. In
the case of some of the provisions of the Uniform Lav such deviations are not
Jjustified in view of the nature of the rule, and in many they are quite unthinkable
(e.g., article 13).

Article 2 attempts, apparently in a similar way to article 57 of the Uniform
Law on the International Sale of Goods, to give legal form to an elucidatory
theory. Thus, the purpose is to establish the validity, nol only of the expressly
agreed terms of the contract, but also of what way be deemed from other utterances
of the parties to be their legal intention. At the same tiwe, however, tacit
limitation should be a btasic rule of individual autonomy: only iutentions which
are shared by both parties have any effect, and legally binding determilnation

by cne party to the contract is excluded as a watter of principle. From this

[eoe
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standpolnt, the wording of the provision is unfortunate; paragraph 2 expressly
declares a specific case of unllateral deterxination by a party to ke without
effect; it might, therefore, be concluded g contrario that the provisions
contailned in the offer or the reply referred to in paragraph 1 can have effect
even unilaterally. ' » )

(2) The considerations relating to article 3 were mentloned iu section II (3)
above, - . s - - : e

(3) The rule in article U4 that the offer must be sufficiently definite to
permit the conclusion of the contract by acceptauce is too vague and comes close
10 being & definition per idem. It should be made clear what essentials ofkthev
future contract must be already included in the offer in order for the latter to
be regarded a&s such. - ' ' '

7 (4) 'The use of such terms as "gocd faith" and "fair dealing" can only lead
to difficulties of interpretation, -

(5) The rule in article 7, paragraph 2, thkat a reply to an offer which does '
not materially depart from the terms of the offer shall constitute an acceptance
will be a source of disputes and difficulties of interpretation with regard to the
iwportance of any discrepancies.

(6) Tre most serious criticism of the Uniform Law on the Formation of Contracts
concerns the deletion of article 12 of the earlier draft. The Uniform Law does not
regulate the wost important questions in connexion with the formation of contracts,
namely, the time and the place at which the contract comes iuto being. Nor coes
the Uniforwm Law on the International Sale of Goods contain anything concerning
these matters. The Uniform Law on the Formation of Contracts will apply to
transactions up to the coming into being of the contract, while the Uniform Law
on the International Sale of Goods will apply to the consequences of the
formation of the contract. Between the two instruments there remains a gap, which
will have to be filled by municipal law. Since the subject-matter is international
contracts of sale, it will be necessary for the purpose of determining the
applicable time - and thus, also, the place of formation of the contract ~ to apply
the rules of private international law, and, very often, foreign legislations.

(6) Article 13, paragraph 1, contains a definition of usage. Apart from ihe

Tact that the correctness of this definition is open to question, it is not at all

[
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appropriate to define for the purposes of a single Unlforw Law a texrm whicn 1s
of slgnlficence in so wany countexts.

BELGLUM*

[Original: TFrench/
4L October 1908

It is the intention of the Belgian Government to ratify The Hague Conventions
of 1 July 1964 on the internationsl sale of goods and on the formation of
contracts for the internatiounal sale of goods.

The Goverument's attitude has been determined by the folluwing consilderations:

l. A desire to put an end to the uncertaintles involved in the application
of the rules of international private law;

2. The inadeyguecy of national leglslatioa on the sale of goods, which is
generally designed to regulate only the domestic sale of goods,

3. The balance between the rights of the seller and the rights of the
buyer which the UniformrLaw attempts to achileve;

L.  The fovourable result of an inguiry which was conducted umong the
Belgien interests concerned;

5. The results of consultations with the other States which are members
of Benelux and the European Communities, which also reyealed support for the
ratification of the 1964 Conventions.

6., The difficulties which had to e overcome in the drafting of those
Conventions aad whicih would undoubtedly arise again if the Conventions were
subjected to further discussion,

The procedur for the ratification of the Conventions has been initlated. A
Bill approvir , che Conventions has been submitted to the Conseil d'Etst for its

opinion, and will shortly be put before the Parliament.

45 Belgium has ratified The Hague Convention of 15 June 1955 on the Law
Applicable to Tnternational Sale of Goods, the Belgian Goverument considers
itself bound to wake the statewment provided for ia article IV of the Couventions
of 1 July 1964,

* Member of the Coummiszsion,
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Furttermore, hecause ol the importénce of the Convention relating to a
Uniform Law on the International Jule of' Goods, and because of the time
required for the parllementery approval of the Conventions in question, the
Belglen Governument proposes to ralify that Conventlon very shortly by waklng
use ol the regervation provided for in article V.

This procedure would enable Belglum to ratify the Convention before it
had been approved by the Parliament, it being understood that the reservation

would be withdrawn as soon as parliamentary approval had been ohteilned.

COLOMBIA*

/Original: Spanish/
30 October 19€8
Colombia intends to adhere to the three Conventions on the internatibnal
sale of gouds that were adopted at The Hague conferences of 1955 and 196k,
'Thiu would be 1n accordance with the recommendation of the Inter-Awerican
Juridical. Committee, whiech considered that there was no justification for
f}:adopting a regional instrumenh.in;this mattgr,be;ause_the said Conventions are
satisfactory in terms of the requirements of'the'éountries of the Arerican
coritinent.

DENMARK
[Original: English/
20 November 1968

The Danish Government has not yet coumpleted its consideration of the watter
which is being discussed, inter alia, with legal experts Ircm the other Nordie
countries.

* Member of the Cormission.
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FEDERAL REPUBLIC OF GERMANY

[Original: Englishy
27 November 1968
The Federal Government intands to propoge to the German parliamentary
Lodies that the two Conventicns concluded at The Hogue Conference of April 196k,
i.e.

(a) the Conventlon of 1 July 196Gk relating to a Uniform Low on the
International Sale of Goods, and

(b) the Convention of 1 July 1904 relating to a Uniform Law on the
Formation of Contracts for ihe Internstional Sale of Goods
be ratified, if feasible, during the preseut legislative term of the German
Bundestag which ends in the autumn of 1969, o

In waking this proposal, the Federal Government is gulded by the conviction
that these Conventious, which are the result of long years of preparatory work,
are an excellent means of ensuring a uniform solution to the most important
legal problews involved in the sale of goods in international trade. Although
the solutions found in the Conveutions are in many respects not consistent with
the provisions of applicable German law, the Federal Government considers that
they offer the parties to sales contracts an adequate reconciliation of their
interests and - making allowance for their purpose of standardization - may
therefore be regarded as a satisfactory over-all regulation. What seems more
lgportant to the Federal Government than some objection to individual provisions,
which can never be completely avoided in international egreewments, is the great
progress conslsting in the fact that the standardization ol sales law effected
by the two Conventions largely removes the lmpediments to international trade
vhich tcday frequently result from differences between national sales
legislation and from uncertainty as to which national law is applicable to an
international sales contract.

The benefit derived froa the Conventions will grow in proportion to the
nunber of States acceding to them. The Federal Governwment proceeds on the
expectation thaet at least all member States of the Buropean Econowmic Community
uill accept the Couventions ir the foreseesble future, It vould like to see as

wany *oropean and non-Furopean Slates as possible accede to the Conventions,
Vi 2 D

/on.
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The United Natlons Commission on International Trade Law Qould make an
important contribution towards the attainment of this objective if it decided
to recommend acceptance of the Couventions to the iembers of the United Natious
and their specialized agencles., Should the contents of the (onventions ralse
any difficulties in this respect, the Federal Goverament would be ready at any
time Lo assist the UN Comuission on Ilaternational Trade Law in searching

for ways and weans of surmounting thewm.

FRANCE

[Criginal: French/
19 November 1968
The French Government, considering that these Conventions, which are open
to all States, constitute appropriate instruments for the harmonization and
unification of the law on the international sale of goods, has.decided to ratify
them, It has accordingly initiated the procedure for the parliamentary '
aulthorization required by the Constitution.

IRELAND

/[Original: English/
30 October 1968
The Government of Ireland has not yet completed its examination of The
Hague Conventions of 1964 i.e, the Couvention relating to a Uniform Law on the
International Sale of Goods and the Convention relating to a Uniform Law on
the Formation of Contracts for the International Sale of Goods and is therefore

net yet in a position to indicate its attitude on these Conventions.
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ISRAEL

[Original: English/
19 November 1968

The Israel Minlstry of Justice is at present preparing & wemorandum to be
submitted to e Goverament recommending that it ratify without reservation the
Couventlon relating to a Uniform Law on the International Sale of Goods, The
Hogue 196k, which was slgned by Isrveel. in 196k.
7 As to the question of ratification of Thue Hague Convention relating to a
" Uniform Law on the Formation of Contracts for the International Sale of Goods,
196k, which was signed by Israel in 196k, the Israel Miuistry of Justice is
studying the matter favourably., The difficulty in arriving at a decision on
the werits is ccmpounded by the fact that a Public Advisory Committee under
the chairmanship of Professor Guido Tedeschi of the Hebrew University in
Jerusalem is now discussing a nevw general law on contracts for the State of
Israel, in which the chapter on formatlon necessarily plays & prominent role.
It is hoped“ihgt, as soon as the recommendations of the Committee are submittied,
it will be posgible to return, without undue delay, to the question of Israel'ls
ratification of the Coavention. ' ‘

ITALY

[Original: Freach/
29 November 1968
The Hague Conventions of 196k relating to a Uniform Law were signed by
Italy on 18 Deceuber 196k, and the ratification procedure is now under way.
However, these Conventions present various problems because some of their
provisions are not entirely consistent with the principles of the Italian legal
system. Italy - which supports all efforts favourable to the process of the
wification of law {as also demonstrated by its support for the establishment
and development of UNIDROIT) - intends to give favourable consideration to ke
possibility of these Conventions being ratified, which will no doubt require
the adoption of appropriate domestic legislation. The Italian Government is
fully aware that the United Nations considers the question of the unification of

the law of trade to be basic to the development of internatlonel trade law.
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JORDAN

[eriginal: English/
11 September 1968
The Government of Jordan regrets that it does not intend to retify the

196k Convention governing the international sale of goods at the present time,

KOREA

[S}iginal: Englis§7
3 November 1968
The Hague Conventions of 1964 (the Convention relating to a Uniform Law on
the International Sele of Goods and the Convention relating to a Uniform Law on
the Formation of Contracts for the International Sale of Goods) are under careful
conslderation by the Govermment of the Republic of Korea.

LAOS

[F}iginal: Frenc§7
21 November 1968

Llaos does not intend to adhere to The Hague Conventions of 1964 (Convention
relating to a Uniform law on the Internetional Sale of Goods and Convention

relating to e Uniform Law on the Formation of Contracts for the International Sale
of Goods).

LUAMECURG
[5riginal:‘ French/
9 July 1968
Luxembourg has initiated the procedure for the parlismentary aprrovel of
The Hague Conventions of 1 July 1964 relating to a uniform law on the international

sale of goods and on the fermation of contracts for the international sale of goods.

o
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MEXICO

zﬁiiginal: Spanis§7
4 December 1968
The Permanent Representative wishes to inform the Secretary-General that, in
ff principle, his Government considers it fitting to ratify The Hague Conventlon of
! 1955 on the Law Applicable to International Sale of Goods and The Hague Conventlons
| of 19Ck relating to a Uniform Law on the International Sale of Goods and to a
f Uniform Law on the Formation of Contracts for the Internetional Sale of Goods.

NETHERLANDS

Zﬁfiginal: Englisg7
29 November 1968

By Royal Message of 23 September 1968, draft-Bills pertalning to the epprovel
and execution of both the Corventions of 1 July 1964, relating to a Uniform Law on
the Internationgl Sale of Goods and to a Uniform law on the Formation of Contracts
for the International Sale of Goods, have been swbmitted to Parliament. In these
draft-Bills the Netheriands Government has not proposed to meke the Declarations
referred to in Articles III, IV and V of the former Convention, nor haé it prorosed
fo make the Declarations referied to in Articles IIl and IV of the latter
Convention.

Civen the successful conclusion of the above Conventions of 196k, the
Netherlands Government does not intend to ratify The Hague Convention of 1955 on
the Law Appliceble to International Sale of Goods. In its opinlon, the removal of
differences in various legal systems can be more fully realized by application of
the Unifoym Law on the International Sale of Goods than by application of rules

governing conilicts of law,
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NORUWAY*

Zﬁfiginal: Englisﬁ7
5 November 19€8

I. Intrcduction

The Norwegian Government refers to the note LE 130 (11-4-2) of 3 lay 1968 on
the programme of work of the United Nations Commission on International Trade Law
(UNCITRAL) concerning the harmorization end unification of the law of the
international sale of goods. In his note the Secretary-General inguires whether

or not the Norwegian Government intends to adhere to the Convention of 196k

relating to a Uniform Law on the International Salie of Goods and to the Convention
of 1964 relating to a Uniform Law on the Formation of Contracts for the
International Sale of Goods, and asks for information as to the reasons for its
position. Furthermore, the Norwegian Government is invited tc make a study in

the depth of the subject.

. As regoerds the question of Norway's accession tc The Hague Conventions of
1964 on the international sale of gcods, it ought tO be mentioned that a
governmental commission, charged with revising the Norwegian sale laws, has taken
up this work in collaboration with similar ccmmissions established in the othexr
Nordic States (Denmark, Finland and Sweden). The ccrmissions have alsc been
requested to consider whether the Nordic States may and should accede to the
conventions on the‘international sale of goocds, The Norwegian Government will
not be prepared to take a definite position concerning the question of accession
before the commissions have submitted their recommendations in respect of this
question. It is at present not possible to say anything definite about when these
recommendations will bte submitted. It might be expected, that Norway's final
attitude to a large extent will be influenced by the position adcpted by the
States which constitute its greatest trade yartners.

Norway looks favourably at the efforts ziming at the harmcnization of trade
law which have keen undertaken, and is highly interested in participating in this
work, It is particularly desirable that the law on interrnaticnal sale be unified,
The Hague Cornvenltions of 1964 represent in many respects a very valuable

contribtution in this field., DNoturally, these rules will frequently be the result

X Member of the Cowmission.
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of a compromise, and the Norweglan Government, so far as 1t 1s concerned, would in
ecnnexlen with an eventual. accession be prepared to ren .nce particular national
features in its legislation,

It should nevertheless be noted, that the provisicas of the Uniform Law on the
Interpational Sale of Goods have already been met with considerable criticism in
the Nordic States. ScCme of the maln objections to this Convention will be dealt
with belov (see point II below).

As regards the Convention relating to & Uniform Law on the Formation of
Contracts for the InternatiOnal Sale of Goods, one special point, where the
application of this Convention may lead to undesirable resulls, should be
mentioned: The Norwegian authorities have under considexration the question to
enact rules granting buyers & period of reflexion in certain cases, during which
period the buyer would have a right to cancel the sale‘égreement. The cases
contemplated are cases where the sale agreement has been signed during the seliler's
unsolicited visit in the home of the buyer or at the place Vhere he works. in
such cases-the buyer may, rossibly, be given the right to cancel the contract
within & certain short delay, e.g., eight days counting from the date of the
signing of the contract, The guestion of whether or not yrovisions tec this
effect should be adopted are at present being studied by a special goverrmental
Ilaw commission. However, it seems doubtiul whether such a right to cancel the
sale agreement would be permissible undexr the provisions of the Uniiorm Law on
the Formation of Contracts, because of the sclution offered as tc the moment when
offer and acceptance become bindlng upon the parties to a contract. In this
connexion it should be gointed out that the guestion of whether or not Lo adopt
rules granting buyers a period of reflexion has become toplcal in connexion with
book sales where foreign publishers act as sellers. Such matters may, derending
on the circumstances, fall within the scope of the Uniform Law on Formation of

. Contracts.

IT. The Convention relating to a Uniform law on the
Internaticnal Hale of Goods

The Uniform Law undoubtedly has great merits as an instrument 1o unify the law

on international sales. It provides a coherent systerm of rules on the most
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important subjects of the law on pales, and seeks, in a falr and reasonable

wanner, o0 strike a balance between the rights snd duties of the seller and the
buyer. To a large extent the Uniform Law provides for good and acceptable solutions
t0 difficult conflicts of interest. Generally speaking, the rules are drafted

wvith great skill, although some of the provisions leave the impression thet they
have been worked out in a somevhat hasty ranner.

As indicated above, the Noxdic views are rather criticzl of several of the
provisions of the Convention itself and of the annexed Unlform Law in its present
state. For the purpose of giving an indicative idea of the prevailing views, soue
of the more important objections will be wentloned in the following. It should,
however, be stressed thet the comments are only to be reparded as & provisional and
non-exhaustive indication and not as a definitlve statement. Tne Norweglan
Govermment will therefore reserve its right to take a more definite position at a
later stage if this is called for by the further consideration of the subject in
UNIDROIT or UNCITRAL.

At the outset one important consideretion should be mentioned: the adoption
of & uniform law ought not to increase, but rather to diminish, the present 7
complexity in the law on sales, This aspect has 10 be taken lnto account on the

international as well as on the national level.

Article I of the Convention

According to paragraph 2 of this article, the Uniform Law, or a translation
of it, should literally be reproduced in the national legislation, leaving no
possibility for adaptations of a drafting or systematical character. However, it
would seem tO be more appropriaste if each State were 1o be accorded the opportunity
of incorporating the provisions of the Uniform Law into its own legislation as would
best sult the State concerned in view of its own legal system and traditions of
drafting legal texts, without being bound by the special, and partly peculiar or
unfamiliar, structure of the Law and the wording of its different articles. In
connexion with the transforming into municipal law, it might be of interest to
enlarge the tield of application of the Law, inter alis, by means of a less

restrictive definition than the one given in article L of the Uniform Law. In
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particular, it esecems unsatlsfying 1f article I were to be construed as
constituting & hindrance 1o a municinval codification of the complete sale
legislatiun into one single law, comprising both provisions which are common

to international and municipal sales and provisions which may'partly or wholly

vary from each other. A forced duplication of municipal codes on sales would be
unfortunate and Gifficult to accept. ' ' '

Articles III and IV of the Convention,
clf, article 2 of the Uniform lav

Article 2 of the Uniform Law provides that its rules shall be applied
regardless of what may follow from the rules of private interrational law. The
Norweglan authorities consider it unfortunate that the Law seeks to extend its
field of application so as 10 cover cases which have little or no connexion with
the State of the forum. It is ftrue, that article III of the Convention allows
-rfof modirications to the principle contained in article 2. .Furthermore, States
which have acceded to The Hague Convention of 15 June 1955 on the Law Applicable
to Irternational Sales of Goods (among these the Nordic States) will find themselves
Obliged tv make a reservation as mentioned in article IV. However, if
reservations are made pursuant to one or both of the said articles, which several
States probably would prefer, some complicated and dubious questions of law
.conflicts would arise, questions the extent of which cannot at present te fully
estimated, but which will emerge because of the system established by the
Convention. The principle embedied in article 2 is, conseguently, unfortunate in
its absolute form, whereas on the other hand modifications to the absolute principle
will lead to just such confusion as the provision of article 2 aims at preventing.
It is therefore suggested that article 2 of the Uniform lLaw be deleted, eventually
amended, so as t0 make the application of the Uniform Law dependent on the rules
of private international law of the State of the forum.

As an alternative sclution 1t is suggested that article IV be amended in
such a way that it will make it perrissible for a Contracting State to accede
also in the future to conventions or Conflict of Laws in the field of the law on

salec.
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II1. The Uniform Law

Article 1

lhe Controccing States might be given the opportunity of applying a less
restrictive and complicaled definition in their municipal lav; in other words to
extend the scopw of the Uniform Law. The question is related to the principle of
strict incorporation lald dewn in article I of the Ccnventilcn,

As paragraph 1, subparagraph (a) is drafted, it ceems doubtful whether the
contract of sale, in order to fall within the sphere of application of the Law,
must contuin @ provision or information t0 the effect that the goods are to be
sent to another country, or whether it is sufficient that the seller understands
that the goods are to be sent out of the country. It should be considered Low one
could elucidate the exact meaning of the paragraph. The state of confusion which
presently exists is of importance, inter alia. in comnexion with the guestion

whether a fob sale or & sale “ex works" is covered by the Law.

Article 2

This provision should ke deleted, cf. the remark above in respect of
articles IIL and IV of the Convention.

Articles 5 and 8

Article 5, paragraph 2, seems t0 invite an interpretation e contrario,
according to which only those mandatory municipal rules which are specifically
mentioned 1in the paragraph should not be affected by the provicions of the
Uniform Law., This stipulation seems superfluous in view of the provisions in
article 8, according to which the Uniform Law dces not regulate the validity of
the contracl or of any of its provisions (cf. the comments in volume II, page 30 of
the proceedings of The Hague Conference, where it is stated that the Law "does not
in any way aiflect the imperative rules of municipal law"). Cn the other handg,
article 5, paragraph 2 does lead to awbiguity because 1t moay lend itself to an
interpretation e contrurioc. In order to avoid misunderstandings on this voint,

article 5, paragrarh 2, shculd be deleted. I need be, there wmight perhaps in
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addition be made scme clarifications in article 8 with respect to those wmatters
which are now regulated in article 5, paragraph 2,

T . CArticle 17

This article is unfortunate as it refers exclusively to the general principles
on which the Uniform Law itself is based. This being the case, it seems doubtiul
vwhether it will be gpermissible to rely also on Other princlples in cases where
adequate guidance 1s not provided by the “general principles" on wlich the Unifonra
Lew "is based". The guestion is made the more acute in view of the obligation
rursuant to article I of the Convention to incorporate the article literally into
-netional legislation withoul any complementing provision. Freferaobly, the article
should be deleted; alternatively, the wording should be amended with a view to

avoid such limitation as mentioned.

Notification in case of delay of delivery

Articie 39 lays down strict rules for the making of nctifications applicable
to 8ll remedies as regards lack of conformity. Asg regards aelay of delivery there
are special rules ir article 26, concerning claims for performance or avoidance,
but there are nov rules concerning claims for damages. This may ve regarded as &

. lacuna in the Law. The buyer ought to be under an otligation tc notify also if
he is going to clain damages on account of the delay., This obligation skould,
however, not arise until delivery hes taken place. A sinilar rule should be
applied when the goods Love been delivered at a wrong place.

Article 38

According to paragraph 3 of this article the deferment of tihe buyer's duty
to examine the goods is subject to the condition that ithe redispatchment takes
place without transihiruent. It seems doubtful whether this cornditicn is a

suitabie delixitation criterion, e.g., in case of zbirvent of geeds in
containers, etc. Instead, it should be considered vhetier the delerment of the
buyer's duty to examine the goods ought to be nade subject to the conditicn that

an examination before redispatchment would cause unreusoOnable or disproportionate
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inconveniences, even in the case of transhipment. The article would probably serve

its purpose better if such an amendment were made.

Artic le_ 42

‘ithe rlght accorded by paragraph l, sub-paragraph (a), to claim repairs
(remedying of defects) :ught to be made subject Lo the condition that it does not
cause the seller unreasonable inconvenience or unreasonable expense.

The buyer ought tc have the right to claim new delivery according tco
paragraph 1, sub-paragraph (c), cnly if the defect (lack of conformity) is of an
essential nature (amounts to a fundanental breach of the contract).

Furthermore, the right to make claims according to paragraph 1, sub-paragraphs
(a) - (c), should be subject to the condition that they are presented within a

reasonable time after the buyer's notification in accordance with article 39.

Article Lk

The provision of paragraph 2 seems tc go tco far as it grants the buyer a
rignt tc declare the contract avoided even if the defect is completely unimportant.
It should, consequently, be considered whether this provision ought to be limited to
cases where the regyuirements laid down by article 42, with the amendments suggested

above, are satisfied.

Article L9

The correct interpretation of this article is protably that the one year's time-
limit in paragraph 1 could only be interrupted by legal action. However, this dces
not clearly ensue frcm the wording of the paragraph.

Such a period of limitation of one year seems to Le tco shcrt. The perties
should be given enough time to negotiate, and the law should not force the buyer to
institute legal prcceedings as scon as within one year in order that he may retain
the rights which kave been grarted to him by the law. In this context it should be
taker into consideration that preparations-for legal actions in the courts of a
foreign State may be rather time-consuming., It 1s therefore suggested that the
pericd be prolenged to twe or three years. Alternatively, it might be en idea to

leave out bhe condition that lepul preceedings have to be instituted in Ihis
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counexlon, and making the enjoyment of the buyer's right depeudent only on the
condltion that-he has glven the seller notification.of his claiwm within the
prescribed time-limit., If so, the perlod of one year might be maintained. 'his
{ime-limit for the notification.of the claim to vepy on a Inck of ccuforwlty would
eventually be complemented by the ordinary rules of prescription in the field

of sales. .

Article Qg

~ In this aruvicle, there should be included a provision regarding a right of
interpellation in faveur of the tuyer, cvorrespcnding to what has been provided in
article 26, paragraph 2, in favour of the seller. Furthermore, the seller ought to
be obliged to inform the buyer of his decision if payment is made later thun.the
date of payment and the seller nevertheless wishes to declare the contract void,
cfs the provision of article 26, paragraph 3, concerning the seller's failure to
deliver the gocds at the date fixed. '

According tc the provision of paragraph 1 the sale contract shall be ipso facthe
avolded if' the seller does not, within a reasonable time, inform the buyer whether
he wanis to declare the contract avoided or reguire the buyer to pay the price. It
is presumed that this rule ought t¢ be confined to cases wnere the goods have rot
been delivered. In cases where delivery has taken piasce, it should be sufficient
fhat the seller has the right to declare the contract avoided.

According to paragraph 2 a declaration of avoidance -has to be made prcmptly.
This is not regarded as a well-founded general rule for all cases. As regards
rases where delivery has not been effectuated, the provision ought to be amended so
that the right to declare the contract avoided, will be mairtained as long as the
delay continues. Only vwhen payment is made after explry of the additional period,
or when the goods already have been delivered, it seems a reasonable basis for
devanding the seller to act promptly.

Article Th

The party who wants to be relieved of liability for non-performance according
to this article should have a duly to notifw the cther party of the obstacle, so
that a fallure to meet this requireient would lead to « liability to pay damages
for the less sustained by the other party nol having received the notificaticp in

time.
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SAN MARINO

[Original: Italian/
5 Novewber 13€8
On 2k August 1964, San Marino signed the Convention relating to a Uniform Law
on the International Sale of Goods and the Convention relating to a Uniform Law
on the Formation of Contracts for the International Sale of Goods.
Those Conventions were ratified by the Grand and General Council of the
Republic (Consiglio Grande e Generale della Repubblica) on 5 March 1968, and the

corresponding instruments of ratification were deposited with the Ministry of
Foreign Affairs of the Netherlands on 24 May 19€8.

In its lnstrument of ratification, the Republic availed itself of the
provisions contained in article III of bouth Conventions in the sense that
San Marino will apply the two above-mentioned Uniform Laws only if each of the
parties to the contract of sale has his place of business or, if he has no place of

business, his habitual residence in the territory of a different Contracting State.

SINGAPORE

[Original: English/
L December 1968
The Singapore Government does not intend to adhere to the Hague Conventions
of' 1664 (the Convention relating to a Uniform Law on the Internaticnal Sale of
Goods and the Convention relating to a Uniform Law on the Formation of Contracts

for the International Sale of Goods).
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SOUTH AFRICA

[Original: English/
5 September 1568

The South African Government has studied the provisions of The Hague
Conventions and has elicited the views of interested organizations in this regard.
Although the proposed laws may be ccumendable in many respects, it would appear
that the field covered by the Conventions is regulated reasonably satisfactorily
by either existing legislalion or commercial practice and that, as far as
South Africa is concerned, no compelling need exists al this stage for uniform laws
on the International Sale of Geods and the Formation of Contracts for the
International Sale of Goods.

For the present, therefore, South Africa does not intend to adhere to The
Hague Conventions of 16L. '

SWEDEN

[Original: English/
19 November 1S68

These probleus Ziélating to the Hague Conventions of 1S64 on the 'law of
'international sale of goods/ are presently being considered on a Nordic basis.

SWITZERLAND

[Original: French/
1 July 1968

With respect to the two Conventions of The Hague of 1964k relating to a
uniform law on the international sale of goods, the matter of their signature by

Switzerland is under study by the ccmpetent departments of the Federal Government.
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