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Since ny last report to the Security Council (S/20967/add.1 of
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CONSTI TUTI ON OF THE REPUBLIC
OF NAM BI A

PREAMBLE

WHEREAS recognition ofthe inherent dignity and ofthe equal and inalienable rights
of all menbers of the human fanmily is indispensable for freedom justice and peace

WHEREAS the said rights include the right of the individual to life, liberty anad
the pursuit of happiness, regardless of race, colour, ethnic origin, sex, religion,
creed or social or economc status)

WHEREAS the said rights are nost effectively nmaintained and protected in a
denocratic society, where the government is responsible to freely elected
representatives of the people, operating under a sovereign constitution and a free
and independent judiciary;

WHEREAS these rights have for so long been denied to the people of Nanmibia by
colonialism racism and aparthei d;

WHEREAS we the people of Namibia -

have finally energed victorious in our struggle against colonialism racism
and apart heid;

are determned to adopt a Constitution which expresses forourselves and our
children our resolve to cherish and to protect the gains of our long struggle;

desire to prombte anpngst all of us the dignity of the individual and the
unity and integrity of the Namibian nation anong and in association with the
nati ons of the worl dr

will strive to achieve national reconciliation and to foster peace, unity and
a common loyalty to a single state

conmtted to these principles, have resolved to constitute the Republic of
Nami bia as a sovereign, secular, denocratic and unitary State securing to al
our citizens justice, liberty, equality and fraternity,

NOW THEREFORE, we the people of Nambia accept and adopt this Constitution as the
fundanental |aw of our Sovereign and |ndependent Republic.
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CHAPTER 1

THE REPUBLIC

Article 1 Establishment of the Republic of Namibia and Identification of its
Territory

(1) The Republic of Nam bia is hereby established as a sovereign, secular.
denocratic and unitary State founded upon the principles of denocracy, the
rule of law and justice for all,

(2) Al power shall vest inthe people of Nam bia who shall exercise their
sovereignty through the dermocratic institutions of the State,

(3) The nain organs ofthe State shall be the Executive, the Legislature and the
Judiciary.

(4) The national territory of Nam bia shall consist of the whole of the territory
recogni sed by the international community through the organs of the United
Nations as Nam bia, including the enclave, harbour and port of Walvis Bay, as
wel |l as the off-shore islands of Namibia, and its southern boundary shall
extend to the mddle of the Orange River,

{(5) Wndhoek shall be the seat of central Governnent.
(6) This Constitution shalbe the Supreme Law of Nam bia.

Article 2 National Synbols

(1) Nami bia shall have a National Flag, thedescription ofwhich is set out in
Schedul e 6 hereof.

(2) Nam bia shall have a National Coat of ams a National Anthem and a National
Seal to bedeterm ned by Actof Parliament, which shall require a two-thirds

majority of all the members of the National Assenbly for adoption and
anendment .

(3) (a) The National Seal of the Republic of Nam bia shall show the Coat of Arns,
circunscribed with the word “NAMBIA and the notto of the country, which
shall be determned by Act of Parliament as aforesaid.

(b) The National Seal shall be in the custody ofthePresident or such person
whom t he President may designate for such purpose and shall be used on
such official documents as the President may determ ne.
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Article 3 Language
(1) The official language of Nami bia shall be Engli sh.

(2) Nothing contained in this Constitution shall prohibit the use of any other
| anguage as a medium of instruction in private schools or in schools financed
or subsidised by the State, subject to conpliance with such requirements as
may be i nposed by law, to ensureproficiency in the official language, or for
pedagogi ¢ reasons.

(3) Nothing contained in Sub-Article (1) hereof shall preclude |egislation by
Parliament which pernmits the use of a | anguage other than English for
|l egislative, adnministrative and judicial purposes in regions or areas where
such other |anguage or languages are spoken by a substantial conponent of the
popul ati on.

CHAPTER 2
Cl TI ZENSHI P
Article 4 Acquisition and Loss of Citizenship
(1) The follow ng persons shall be citizens of Namibia by birth:

(a) those born in Nam bia before the date of |ndependence whose fathers or
nmot hers woul d have been Namibian citizens at the time of the birth of
such persons, ifthis Constitution had been inforce at that time;and

(b) those born in Nam bia before the date of |ndependence, who are not
Nam bi an citizens under Sub-Article (a) hereof, and whose fathers or
mothers were ordinarily resident in Namibia at the time of the birth of
such persons: provided that their fathers or nothers were not then
persons:

(aa) who were enjoying diplomatic immnity in Namibia under any |aw
relating to diplomatic privileges; or

(bb) who were career representatives of another country; or

(cc) who were nenbers of any police, mlitary or security unit seconded
for service within Nam bia bythe Governnment of another country:
provided further that this Sub-Article shall not apply to persons
claimng citizenship of Namibia by birth if such persons were
ordinarily resident in Namibia at the date of I|ndependence and had
been soresident for a continuous period of not |ess than
five (5) years prior to such date, or if the fathers or nothers of
such persons clainmng citizenship were ordinarily resident in
Nami bia at the date of the birth of such persons and had been so
resident for a continuous period of not less than five (5) years
prior to such date;
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(c) those born in Namibia after the date of |ndependence whose fathers or

mothers are Nanmibian citizens at the tine of the birth of such persons;

(d) those born in Nam bia after the date of |ndependence who do not qualify

for citizenship under Sub-Article (c) hereof, and whose fathers or
not hers are ordinari'y resident in Nanmibia at the time of the birth of

such persons : provided that their fathers or nmpthers are not then
persons :

(aa) enjoying diplomatic inmunity in Nambia under any law relating to
di plomatic privileges; or

(bb) who are career representatives of another country: or

(cc) who are menbers of any police, mlitary or security unit seconded
for service within Nambia by the Government of another country; or

(ad) who are illegal immigrants:

provi ded further that Sub-Articles (aa), (bb), (cc) and (dd) hereof will
not apply to children who would otherw se be stateless.

(2) The follow ng persons shall be citizens of Nam bia by descent:

(a)

(b)

those who are not Nami bian citizens under Sub-Article (1) hereof and
whose fathers or nothers at the time of the birth of such persons are
citizens of Namibia or whose fathers or nothers would have qualified for
Nami bian citizenship by birth under Sub-Article (1) hereof, if this
Constitution had been in force at that time: and

who conmply with such requirements as to registration of citizenship as
may be required by Act of Parliament: provided that nothing in this
Constitution shall preclude Parliament from enacting |egislation which
requires the birth of such persons born after the date of Independence to
be registered within a specific tine either in Namibia or at an enbassy,

consulate or office of a trade representative of the Government of
Nani bi a

(3) The follow ng persons shall be citizens of Namibia by marriage:

(a)

those who are not Nam bian citizens under Sub-Article (1) or (2) hereof
and who:

(aa) in good faith narry a Namibian citizen or, prior to the comng into
force of this Constitution, in good faith married a person who
woul d have qualified for Nami bian citizenship if this Constitution
had been in force, and
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(bb) subsequent to such marriage have ordinarily resided in Namibia as
the spouse of such person for a period of not |ess than
two (2) years, and

(cc) apply to becone citizens of Nami bia.

(b) For the purposes of this Sub-Article (and without derogating from any
effect that it mayhave for any other purposes) a marriage by customary
| aw shal | be deened to be a marriage: provided that nothing in this
Constitution shall preclude Parlianment from enacting |egislation which
define6 the requirement6 which need to be satisfied for a marriage by
customary | aw t 0 be recognised a6 such for the purposes of this
Sub- Article.

(4) Citizenship by registration may be claimed by person6 who are not Nami bi an
citizens under Sub-Articles (1), (2) or (3) hereof and who were ordinarily
resident in Nam bia at the date of I|ndependence, and had been so resident for
a continuous period of not less than five (5) years prior to such date
provided that application for Nam bian citizenship under this Sub-Article is
made within a period of twelve (12) nonth6é from the date of Independence, and
prior to making such application, such person6 renounce the citizenship of any
other country of which they are citizens.

(5) Citizenship by naturalisation maybe applied for by persons who are not
Nami bi an citizens under Sub-Articles (1), (2), (3) or (4) hereof and who:

(a) are ordinarily resident in Nanmibia at the tinme when the application for
naturalisation is mde; and

(b) have been 60 resident in Namibia for a continuous period of not |less than
five (5) years (whether bhefore or after the date of I|ndependence); and

(c) satisfy any other criteria pertaining to health, nmorality, security or
legality of residence as may be prescribed by |aw

(6) Nothing contained herein shall preclude Parliament from authorizing by |aw the
conferment of Namibian citizenship upon any fit and proper person by virtue of
any special skill or experience or conmitnent to or services rendered to the
Nam bi an nation either before or at any time after the date of I|ndependence

(7) Namibian citizenship shall be lost by persons who renounce their Nani bian
citizenship by voluntarily signing a fornmal declaration to that effect.

(8) Nothing in this Constitution shall preclude Parlianment from enacting
legislation providing for the loss of Namibian citizenship by persons who
after the date of |ndependence

(a) have acquired the citizenship of anyother country by any voluntary act;
or



S/720967/Add.2
Engl i sh
Page 15

(b) have served or volunteered to serve in the arned or security forces of

any other country without the witten pernission of the Nam bian
Governnent; or

(c) have taken up permanent residence in any other country and have absented
t hensel ves thereafter from Nanibia for a period in excess of
two (2) years Without the witten perm ssion of the Nam bian CGovernment:

provided that no person who is a citizen of Nanibia by birth or descent may be
deprived of Namibian citizenship by such |egislation.

(9) Parliament shall be entitled to nmake further laws not inconsistent with this

Constitution regulating the acquisition or loss of Nambian citizenship.

CHAPTER 3
FUNDAVENTAL HUMAN Rl GHTS AND FREEDOVS

Article 5 Protection of Fundanental Rights and Freedonb
The fundamental right6 and freedonms enshrined in this Chapter shall be respected
and uphel d by the Executive, Legislature and Judiciary and all organs of the
Governnent and its agencies and, where applicable to them by all natural and |egal
persons in Namibia, and shall be enforceable by the Courts in the manner

hereinafter prescribed.

Article 6 Protection of Life

The right to life Shall be respected and protected. Nolaw nay prescribe death as
a conpetent sentence. No Court or Tribunal shall have the power to inpose a
sentence of death upon any person. Noexecutions shall take place in Nanmibia.
Article 7 Protection of Liberty

No persons shall be deprived of personal |iberty except according to procedures
establ i shed by |aw.

Article 8 Respect for Human Dignity

(1) The dignity of all persons shall be inviolable.

(2) (a) In any judicial proceedings or in other proceedings before any organ of
the State, and during the enforcement of a penalty, respect for human

dignity shall be guaranteed.

(b) Nopersons shall be subject to torture or to cruel, inhuman or degrading
treatnent or punishnent.
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Article 9 Slavery and Forced Labour
(1) No persons shall be held in slavery or servitude.
(2) No persons Shall be required to perform forced |abour,

(3) For the purposes of this Article, the expression “forced | abour” Shall not
i ncl ude:

(a) any labour required in consequence of a sentence or order of a Court;

(b) any | abour required of persons while lawfully detained which, though not
required in consequence of a sentence or order of a Court, is reasonably
necessary in the interests of hygiene;

(c) any labour required of nenbers of the defence force, the police force and
the prison service in pursuance of their duties as such or, in the case
of persons who have conscientious objections to serving as members of the

defence force, any labour which they are required by law to performin
pl ace of such service;

(d) any labour required during any period of public energency or in the event
of any other emergency or calanity, which threaten6 the life and
wel |l -being of the conmunity, to the extent that requiring such lalLour is
reasonably justifiable in the circunmstances of any situation arising or
existing during that period or as a result of that other energency or
calanity, for the purpose of dealing with that situation;

(e) any | abour reasonably required as part of reasonable and nornmal communal
or other civic obligations.

Art icle 10 Equality and Freedom from Di scrim natiion
(1) Al person6 shall be equal before the |aw,

(2) No persons may be discrimnated against on the groundé of sex, race,

colour,
ethnic origin, religion, creed or social or economc status.

Article 11 Arrest and Detention
(1) Nopersons shall be subject to arbitrary arrest or detention.

(2) No perscns who are arrested shall be detained in custody w thout being
informed pronptly in a language they understand of the grounds for such arrest.

(3) Al persons who are arrested and detained in custody shall be brought before
the nearest Magistrate or other judicial officer within a period of
forty-eight (48) hours of their arrest or, if this is not reasonably possible,
as soon as possible thereafter, and no such persons shall bedetained in

custody beyond such period without tho authority of a Magistrate or other
judicial officer.
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(4) Nothing cont ai ned in Sub-Article (3) hereof shall apply to illegal immigrants
hel d incustody under any law dealing with illegal immigration: provided that

such persons shall not be deported from Nam bia nnless deportation is
authorised by a Tribunal enpowered bylawto giva such authority.

(5) No persons who have been arrested and held in custody as illegal inmigrants
shal | bedenied the right to consult confidentially legal practitioners of
their choice, and thereshall be no interference with this right except such
as is in accordance with the law and is necessary in a denocratic society in
the interest of national security or for public safety.

Article 12 Fair Trial

(1) (a) In thedetermination oftheir civil rights and obligations or any
criminel charges against them all persons shall be entitled to a fair
and put lic hearing byanindependent, inpartial and conpetent Court or
Tribunal established bylaw, provided that such Court or Tribunal may
exclude the press and/or the public fromall or anypart of the trial for
reasons of norals, the public order or national security, as is necessary
in a denocratic society.

(b) Atrial referred to in Sub-Article (a) hereof shall take place within a
reasonable time, failing which theaccused shall berel eased.

(c) Judgments in crimnal cases shall be given in public, except where the
interests of juvenile persons or norals otherw se require.

(d) All persons charged with an offence shall be presumed innocent until
proven guiasty according to law, after having had the opportunity of
calling wtnesses and cross-exam ning those cal |l ed agai nst them

(e) AIl persons shall beafforded adequate tine and facilities for the
preparation and presentation of their defence, before thecomencenent of
and during their trial, and shall be entitled to be defended by a |egal
practitioner of their choice.

(£)No persons shall be conpelled to give testimony agai nst thensel ves or
their spouses, who shall include partners in a marriage by customary | aw,
and no Court shall admt in evidence agai nst such persons testimony which
has been obtained from such persons in violation of Article 8(2)(b)
her eof .

(2) No persons shall be liable to be tried, convicted or punished again for any
crimnal offence for which they have already been convicted or acquitted
according to law. provided that nothing in this Sub-Article shall be
construed as changing the provisions of the commonlaw defences of “previous
acquittal” and “previous conviction”.
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(3) Nopersons shall be tried or convicted for any criminal offence or on account
of any act or onission which did not constitute a crinmnal offence at the time
when it was committed, nor shall a penalty be inposed exceeding that which was
applicable at the time when the offence was conmitted.

Article 13 Privacy

(1) Nopersons shall be subject to interference with the privacy of their homnes,
correspondence or conmunications save as in accordance with law and as is
necessary in a denmocratic society in the interests of national security,
public safety or the economc well-being of the country, for the protection of
health or norals, for the prevention of disorder or crime or for the
protection of the rights or freedoms of others.

(2) Searches of the person or the homesof individuals shall only be justitied:

(a) where these are authorised by a conmpetent judicial officer;

(b) in cases where delay in obtaining such judicial authority carries with it
the danger of prejudicing the objects of the search or the public
interest, and such procedures as are prescribed by Act of Parliament to
preclude abuse are properly satisfied.

Article 14 Fanily

(1) Men and wonen of full age, without any linmtation due to race, colour, ethnic
origin, nationality, religion, creed or social or economc status shall have
the right to narry and to found a famly. They shall be entitled to equal
rights as to narriage, during marriage and at its dissolution.

(2) Marriage shall be entered into only with the free and full consent of the
i ntendi ng spouses.

(3) The fanmly is the natural and fundamental group unit of society and is
entitled to protection by society and the State.

Article 15 Children's Rights

(1) Children shall have theright frombirth to a nane, the right to acquire a
nationality and, subject to legislation enacted in the best interests of

children, as far as possible the right to know and be cared for by their
parents.

(2) Children are entitled to be protected from economic exploitation and shall not
beenployed in or required to performwork that is likely to be hazardous or
to interfere with their education, or to be harnful to their health or
physi cal, mental,spiritual, moral or social devel opnent. For the purposes of
this Sub-Article children shall bepersons under the age of sixteen (16) years.
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(3) Nochildren under the age of fourteen (14) years shall beenployed to work in
any factory or mine, save under conditions and circunstances regul ated by Act

of Parliament. Nothing in this Sub-Article shall be construed as derogating
in any way from Sub-Article (2) hereof.

or schene enployed on any farm or other undertaking, the
the minor children of an enpl oyee to
shall for the

or schene

(4) Anyarrangenent
obj ect or effectofwhich is to conpel
work for or in the interest of the enployer of such enployee,

pur poses of Article 9 hereof be deemed to constitute an arrangement

to conpel the performance of forced |abour.
{5) No | aw authorising preventive detention shall permt children under the age of
sixteen (16) years to be detained.

Article 16 Property

(1) Al persons shall havetheright in any part of Namibia to acquire, ownand
di spose ofall forms of imrovable and movableproperty individually or in
association with others and to bequeath their property to their heirs or
legatees: provided that Parlianent may by legislation prohibit or regulate as
it deems expedient the right to acquire property bypersons who are not

Namibian citizens.

(2) The State or a conpetent body or organ authorised by |aw mayexpropriate
property in the public interest subject to the paynment of justconpensation,

in accordance with requirements and procedures to be determ ned by Actof
Parlianment.

Article 17 Political Activity

(1) All citizensshall have the right to participate npeaceful political
activity intended to influence the conposition and policies ofthe
Al citizens shall have the right to form and joinpolitical

parties and, subjectto such qualifications prescribed by |aw as are necessary
in a denocratic society, to participate in the conduct of public affairs,
whet her directly or through freely chosen representatives.

(2) Everycitizen who has reached the age of eighteen (I b! years shall have the
right to vote and who has reached the age of twenty-one (21) years to be
el ected to public office, unless otherw se provided herein.

(3) The rights guaranteed by Sub-Article (2) hereof mayonly be abrogated,
suspended or be inpinged upon byParlianment in respect of specified categories

of persons on such grounds of infirmty or on such grounds of public interest
necessary 1N a denocratic society.

Government.

or morality as are
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Article 18 Administrative Justice

Admi ni strative bodies and administrative officials shall act fairly and reasonably
and conply with the requirements inposed upon such bodies and officials by conmon
| aw and any relevant |egislation, and persons aggrieved by the exercise of such

acts and decisions shall have the right to seek redress before a conpetent Court or
Tri bunal

Article 19 Culture

tery person shall be entitled to enjoy, practise, profess, nmaintain and pronote
any culture, language, tradition or religion subject to the termsofthis
Constitution and further subject to the condition that the rights protected by this
Article do not inpinge upon the rights of others or the national interest.

Article 20 Education
(1) All persons shall have the right to education,

(2) Primary education shall be conpul sory and the State shall provide reasonable
facilities to render effective this right for every resident within Nam bia,
by establishing and maintaining State schools at which primry education wll
be provided free of charge.

(3) Children shall not he allowed to |eave school until they have conpleted their
primary education or have attained the age of sixteen (16) years, whichever is
the sooner, save in so far as this mayhe authorised by Act of Parliament on
grounds of health or other considerations pertaining to the publ ic interest.

(4) Al persons shall have the right, at their own eqeseto establish and to
mai ntain private schools, or colleges or other institutions of tertiary
education, provided that.

(A) such schools, colleges or institutions of tertiary education are
registered with a Government departnent in accordance with any |aw
authoriring and requlat i ng such regi stration;

(h) the standards maintained by such schools, volleges or institutions of
tertiary education are not inferior to the standards maintained in

conparabl e schools, colleges or institutions of tertiary education funded
by the State;

{¢) no restrictions of whatever nature are inposed with respect to the
adnmi ssion of pupils based on race, colour or creed;

(d) no restrictions of whatever nature are inposed with respect to the
recruitnent of staff based on race or colour,
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Article 21 Fundamental Freedons
persons shall have the right to:
freedom of speech and expression, wWhich shall include freedom of the
press and other nedia;
freedomof t hought, consclence and belief, which shall include acadenic

(b)

(c)
(d)

(e)

()
(g)
(h)
(i)

(3)

freedomin institutions of higher |earning:
freedomto practise any religion and to mani fest such practice;
assenbl e peaceably and without arnmns:

freedom of association, which shall include freedomto formand join
associations ot unions, including trade unions arid political parties:

withhold their |abour w thout, being exposed to criminal penalties;
move freely throughout Nam biar
reside and settle in any part. of Namibia:

| eave and return to Nam bi a;

practi se any profession, or carry on any occupation, trade orbusiness.

(2) The fundanental freedons referred to in Sub-Article (1) hereof shall be
exercised subject to the law of Namibia, in so far as such law inposes
reasonable restrictions on the exercise of the rights and freedoms conferred
by the said Sub-Article, which aenecessary in a denocratic society and are
required in the interests of the sovereigniLy and integrity of Nam bia
nati onal security, public order, decency or norality, or in relation to
contenpt of ecourt, defamation or incitement to an of fence.

Article 22 Limitation upon Fundamental Rights and Freedons

Whenever

or wherever in terns of this Constitution the limitation of any

fundamental rights or freedons contemplated by this Chapter is authorised, any | aw
providing for such limtation shall:

(a) be of generalapplication, shal 1 not negate the essentlal content

thereof, and shall not. be aimed at a particular individual;

(b) specify the ascertainable extent of such limitation and identify t he

Article or Articles hereof onwich authority to enact such limitation is
claimed to test..
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Article 23 Apartheid and Affirmative Action

(1) The practice ofracial discrimnation and the practice and ideol ogy of
apartheid from which the najority of the people of Nami bia have suffered for
so long shall be prohibited andbyActof Parliament such practices, and the
propayation of such practices, mayberendered criminally punishable by the
ordi nary Courts by means of such puni shment as Parliament deens necessary for
the purposes of expressing the revulsion of the Nam bian people at such
practices.

(2) Nothing contained in Article 10 hereof shall prevent Parlianment fromenecting
legislation providing directly or indirectly for the advancenent of persons
within Nam bia who have been socially, economically or educationally
di sadvantaged by past discrinminatory laws or practices, or for the
i npl enentation ofpolicies and programmes ai med at redressing social, economc
or educational inbalances in Nanmibian society arising out of past
discrimnatory laws or practices, or for achieving a balanced structuring of
the public service, the police force, the defence force and the prison service.

(3) 1 n theenactment of | egislation and the application of anypolicies and
practices contenplated by Sub-Article (2) hereof, it shall be permssible to
have regard to the fact that wonmen in Nani bia have trasitionally suffered
special discrimnation end that theyneed to be encouraged and enabled to play
a full, equal and effective role in the political, social, econonic and
cultural life of the nation.

Article 24 Derogation

(1) Nothing contained in or done under the authority of Article 26 hereof shall be
hel d to beinconsistent with or in contravention of this Constitution to the
extent that it authorises the taking of measures during any period when
Nami bia is in a state of national defence or any period when a declaration of
emergency under this Constitution is in force.

(2)Where any persons are detai ned by virtue of suchauthorisation as is r-eferred
to in Sub-Article (1) hereof, the follow ng provisions shall apply:

(a) they shall, as soon as reasonably practicable and in any case not more
than fi ve (5) days after thecommencement of their detention, be
furnished with a statementin witing in a | anguage that they understand
specifying in detail the grounds upon which they are detained and, at
their request, this statement shell be read to them;

{b)not nore than fourteen (14) days after the commencement of their
detent ion, a notification shall be published in the Gatette stating that
t hey have been detained and giving particulars of theprovision of |aw
under which their detention is authorised;

/s
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(c) not morethan one (1) nonth after thecommencement of their detention and
thereafter during their detention at intervals of not morethan
three (3) months, theircases shall be reviewed by the Advisory Board
referred to in Article 26(5)(c) hereof, which shall order their release
from detention if it is satisfied that it is not reasonably necessary for
t he purposes of the emergency to continue the detention of suchpersons:

(d) they shall be afforded such opportunity for themakingof representations
as maybe desirable or expedient in the circunstances, having reyard to
the public interest and the interests of the detained persons.

(3) Nothing contained in this Article shall permt a derogation from or suspension
of the fundanmental rights or freedons referred to in Articles 5, 6, 8, 9, 10,
12, 14, 15, 18, 19 and 21(1) (a), (b),(c) and (e) hereof, or thedenial of
access byany persons to legal practitioners or a Court of |aw

Article 25 Enforcenment of Fundamental Rights and Freedons

(1) Save in so far as it maybeauthorisnd to do so bythis Constitution,
Parlianment or any subordinate |egislative authority shall not. make any | aw,
and the Executive and the agenci es of Gover nnent shall nottake any acti on
whi ch abolishes or abridges the fundanental rights and Creedons conferred by
this Chapter, and anylaw or action in contravention thereof shall to the
extent of the contravention beinvalid: provided that:

(a) a conpetent Court, instead of declaring suchlaw or action to be invalid,
shall have the power and the discretion inanappropriate case to allow
Parlianment, any subordinate legislative authority, or the Executive and
the agencies of Government, as the case maybe to correct any defect in
the inmpugned law or action within a specified period, subject to such
conditions as maybe specified by it. In sucheventand until such
correction, or until the expiry of the time linmt set by theCourt,

whi chever bethe shorter, such inpugned lew or action shall be deened to
be valid;

(b) any | aw which was in forceinmedi ately before thedate of | ndependence
shall remain in force until amended, repealed or declared
unconstitutional . If a conpetent Court is of the opinion that suchlaw
is unconstitutional, it mayeither set aside the law, or allow Parliament
to correct any defect in such law, in which event the provisions of
Sub-Article (a) hereof shall apply.

(2) Aggrieved persons who claimthat a fundamental right or freedom guaranteed by
this Constitution has been infringed or threatened shall be entitled to
approach a conpetent Court. to enforce or protect such a right or freedom and
may approach the Onbudsman t.o provide them with such |egal assistance or
advice as they require, and the Ombudsman shall have the discretion in
response thereto to provide suchlegal or other assistance as he or she may
consi der expedi ent.
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(3) Subject to the provisions of this Constitution, the Court referred to in
Sub-Article (2) hereof shall have the power to makeall suchorders as shall
be necessary and appropriate to secure such applicants the enjoynent of the
rights and f r eedons conferred ot hem under the provisions of this
Constitution, should the Court cone to the conclusion that suchrights or
freedoms have been unlawful Iy denied or violated, or that grounds exist for
the protection ofsuch rights or freedomsby interdict.

(4) The power of the Court shall include the power to award monetary conpensati on
in respect of any damage suffered by the aggrieved persona in consequence of
such unl awful denial or violation of their fundamental rights and freedons,
where it considers such an award to be appropriate in the circumstances of
particul ar cases.

CHAPTER 4

PUBLI C EMERGENCY, STATE OF NATI ONAL DEFENCE
AND MARTI AL LAW

Article 26 State of Emergency, State of National Defence and Martial Law

{1) At a timeof national disaster or during a state of national defence or public
emergency threatening the life of the nation or the constitutional order, the
Presi dent mayby Proclamation in the Gazette declare that a state ofemergency
exists in Nambia or any part thereof.

(2) A declaration under Sub-Article (1) hereof, if not sooner revoked, shall cease
to have effect:

(a) in the case of a declaration madewhen the National Assenmbly is sitting
or has been summoned to meet, atthe expiration of a period of
sven (7) days after publication of the declaration; or

(b) in any other case, at theexpirationof a period ofthirty (30) days
after publication of the declaration;

unl ess before the expiration of that. period, it is approved by aresolution
passed by the National Assenbly bya two-thirds majority of all its nenbers.

(3) Subject to the provisions of Sub-Article (4) hereof, a declaration approved by
a resolution ofthe National Assenbly under Sub-Article (2) hereof shall
continue to be in force until the expiration of a period of six (6) nonths
afterbeing so approved or until such earlier date as maybespecified in the
resol ution: provided that the National Assenbly may, by resol ution bya
two-thirds majority ofall its menbers, extend its approval of the declaration
for periods of not morethan six (G nonths at a tine.

(4) The National Assenbly nmay by resolution at any time revoke a declaration
approved by it in ternms of this Article.
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(5) (a) During a state of energency in terns of this Article or when a state of
national defence prevails, the President shall have the power by
Procl amation to nake such regulations as in his or her opinion are

necessary for the protection of national security, public safety and the
mai nt enance of |aw and order.

{b) The powers of the President to make such regul ati ons shall include the
power to suspend the operation of any rule of the commn |aw or statute
or any fundamental right or freedom protected by this Constitution, for
such period and subject to such conditions as are reasonably justifiable
for the purpose of dealing with the situation which has given rise to the
emergency: provided that nothing in this Sub-Article shall enable the
President to act contrary to the provisions of Article 24 hereof.

{c) Wiere any regul ati on made under Sub-Article {(b) hereof provides for
detention without trial, provision shall also be made for an Advisory
Board, to be appointed by the President on the recommendation of the
Judicial Service Conm ssion, and consisting of no nmore than
five (5) persons, of whom no fewer than three (3) persons shall be Judges
of the Supreme Court or the High Court or qualified to be such. The

Advi sory Board shall performthe function set out in Article 24(2)(c)
her eof .

{6) Any regul ations made by the President pursuant to the provisions of
Sub-Article (5) hereof shall cease to have legal force if they have not been
approved by a resolution of the National Assenmbly within fourteen (14) days
fromthe date when the National Assenbly first sits in session after the date
of the commencenent of any such regul ations.

{7) The President shall have the power to proclaimor termnate martial |aw
Martial law may be proclaimed only when a state of national defence involving
anot her country exists or when civil war prevails in Nambia: provided that
any proclamation of nartial |aw shall cease to be valid if it is not approved
within a reasonable tine by a resolution passed by a two-thirds ngjority of

all the members of the National Assenbly.
CHAPTER 5

THE PRESI DENT

Article 27 Head of State and Government

(1) The President shall be the Head of State and of the Governnment and the
Commander-in-Chief of the Def ence Force.

(2) The executive power of the Republic of Nam bia shall vest in the President and
t he Cabinet.

(3) Except as may be otherwi se provided in this Constitution or by |law, the

President shall in the exercise of his or her functions be obliged to act in
consultation with the Cabinet.
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Article 28 Election

(1) The President shall beelected in accordance with the provisions of this
Constitution and subject thereto.

{2) Election of the President shall be:
(a) by direct, universal and equal suffrage: and

(b) conducted in accordance with principles and procedures to be deternined
by Act of Parlianent: provided that noperson shall beel ected as
Presi dent unless he or she has received more than fifty (50) per cent of

the votes cast and the necessary nunber of ballots shall be conducted
until such result is reached.

(3) Every citizen of Namibia by birth or descent, over the age of
thirty-five (35) years, and who is eligible to beelected to office as a
member of the National Assenbly shall be eligible for election as President.

{a) The procedures to be followed for the nomination of candidates for election as
President, and for all matters necessary and incidental to ensure the free,
fair and effective election of a President, shall be determ ned by Actof
Parliament: provided that any registered political party shall beentitled to
nom nate a candidate, and any person supported by a nininum nunber of
regi stered voters to be determned by Actof Parlianment shall also be entitled
to be nominated as a candi date.

Article 29 Termof Of ice

(1) (a) The President’s term of office shall be five (5) years unless he or she

dies or resigns before the expiry of the said termor is remved from
off ice.

(b) I'n the event of the dissolution of the National Assemblyin the
ci rcunstances provided for under Article 57(1) hereof, the President’s
term of office shall also expire.

(2) APresident shall be removed fromoffice if a two-thirds majority of all the
members of the National Assenbly, confirmed by a two-thirds majority of all
t he members of the National Council, adopts a resolution inpeaching the
President on the ground that he or shehas been guilty of a violation of the
Constitution or guilty of a serious violation of the laws of the land or
otherwi se guilty of suchgross msconduct or ineptitude as to render him or
her unfit to hold with dignity and honour the office of President.

(3) Aperson shall hold office as President for not nore than two terms.
(4) If a President dies, resiqns or is removed fromoffice in termsof this

Constitution, the vacant office of President shall be filled for the unexpired
period thereof as follows:
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(a) ifthe vacancy occurs not nmore than one (1) year before the date on which
Presidential elections are required to be held, the vacancy shall be
filled in accordance with the provisions of Article 34 hereof;

{(b) if the vacancy occurs nore than one (1) year before the date on which
Presidential elections are required to be held, an election for the
President shall be held in accordance with the provisions of Article 28
hereof within a period of ninety (90) days from the date on which the
vacancy occurred, and pending such election the vacant office shall be
filled in accordance with the provisions of Article 34 hereof.

(5) If the President dissolves the National Assenbly under Articles 32(3)(a)
and 57(1) hereof, a new election for President shall be held in accordance
with the provisions of Article 28 hereof within ninety (90) days, and pending
such election the President shall remain inoffice, and the provisions of
Article 58 hereof shall be applicable.

(6) If a person becones Prewident under Sub-Article (4) hereof, the period oftime
during which he or she holds office consequent upon such election or
succession shall not be regarded as a termfor the purposes of Sub-Article (3)
her eof .

Article 30 Cath or Affirmation
Before formally assuming office, a President-elect shall neke the following oath or
affirmation which shall beadninistered by the Chief Justice or a Judge designated
byt he Chief Justice for this purpose:
"I, veeirennes vesseeess, do hereby swear/sol emly affirm,
That | will strive to the best of ny ability to uphold, protect and defend as
the Supreme Law the Constitution of the Republic of Nambia, and faithfully to
obey, execute and administer the laws of the Republic of Namibia;

That | will protect the independence, sovereignty, territorial integrity and
the material and spiritual resources of the Republic of Nam bia: and

That | will endeavour to the best of ny ability to ensure justice for all the
i nhabitants of the Republic of Nanibia.

(in the case ofan oath)
So help meCGod. "

Article 31 Immunity fromCrinmnal and Civil Proceedinys
(1) Noperson holding the office of President or performng the functions of

President maybe sued in any civil proceedings save where such proceedi ngs
concern an act done in his or her official capacity as President.
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(2) Noperson holding the office of President shall be charged with any crim nal
of fence or be anenable to the crimnal jurisdiction of any Court in respect of
any act allegedly performed, or any omission to perform any act, during his or

her tenure of office as President.
(3) After a President has vacated that office:

(a) no Court mayentertain any action against. himor her in any civil

proceedi ngs in respect of any act done in his or her official capacity as
President:

(b) a civil or crimnal Court shall only have jurisdiction to entertain

proceedi ngs against himor her, in respect of acts of comm ssion or
om ssion alleged to have been perpetrated in his or her personal capacity
whilst holding office as President, if Parliament by resolution has

renmoved the President on the grounds specified in this Constitution and
if a resolution is adopted by Parlianent resolving that any such
proceedings are justified in the public interest notw thstanding any
damage such proceedings nmight cause to the dignity of the office of
Presi dent.

Article 32 Functions, Powers and Duties

(1) Asthe Head of State, the President . .all uphold, protect and defend the
Constitution as the Supreme Law, and shall performwi th dignity and | eadership
all acts necessary, expedient, reasonablo and incidental to the discharge of
the executive functions of the Governnment, subject to the overriding terns of
this onstitution and the | aws of Nami bia, which he or she is constitutionally
obliged to protect, to admnister and to execute.

(2) In accordance with the responsibility of the executive branch of Governnent to
the legislative branch, the President and the Cabinet shall each year during
the consideration of the official budget attend Parlianment. During such
session the President shall address Parliament on the state of the nation and
on the future policies of the Governnent, shall report on the policies of the
previous year and shail be avaiiablie to respond to questions.

(3) Wthout derogating fromthe generality of the functions and powers
contenpl ated by Sub-Article (1) hereof, the President shall preside over

meetings of the Cabinet and shall have the power, subject to this Constitution
to:

(a) dissolve the National Assenbly by Proclamation in the circunstances
provided for in Article 57(1) hereof;

(b) deternmine the times for the holding of special sessions of the National
Assenbly, and to prorogue such Sessions;
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(c) accredit, receive and recognize anbassadors, and to appoint anbassadors,
pl eni potentiaries, diplomatic representatives and other diplomatic
officers, consuls and consular officers:

(d) pardon or reprieve offenders, either unconditionally or subject to such
conditions as the President may deemfit_;

(e) negotiate and sign international agreenents, and to delegate such power:
(£f) declare martial lawor, if it is necessary for the defence of the nation,
declare that a state of national defence exists: provided that this
power shall be exercised subject to the ternms of Article 26(7) hereof:

(g) establish and dissolve such Government departnents and ministries as the

President may at any tinme consider to be necessary or expedient forthe
good government of Nami bi a;

(h) confer such honours as the President considers appropriate on citizens,
residents and friends of Namibia in consultation with interested and
rel evant persons and institutions;

(i) appoint the follow ng persons:

(aa)the Prime Mnister:

(bb) Mnisters and Deputy-M nisters;

(cc) the Attorney- General;

(dd) the Director-Ceneral of Pl anning:

(ee) any other person or persons who are required by any other provision
of this Constitution or any other law to be appointed by the
President.

(4) The President shall also have the power, subject to this Constitution, to
appoi nt:

(a) onthe recommendation of the Judicial Service Conm ssion:

(aa) t-he Chief Justice, the Judge-President of the High Court and ot her
Judges of the Supreme Court and the High Court:

{(bb) the Orbudsman;
(cc) the Prosecutor-General;
{b) on the recommendation of the Public Service Conm ssion:

(aa) the Auditor-GCeneral:
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(bb) the Covernor and the Deputy-CGovernor of the Central Bank:
(¢) on the recommendati on of the Security Conmi ssion

(aa) the Chief of the Defence Forc)

{bb) the Inspector-General ofPolice

(cc)the Conmi ssioner of prisons.

(5) Subject to the provisions ofthis Constitution dealing with the signing of any

| aws passed by Parliament and the pronulgation and publication of such laws in
the Gazette, the President shall have the powerto:

(a) sign and promul gate any Procl amati on which bylaw heor she is entitled
to proclaimas President)

(b)Y initiate, in so far as he or she considers it necessaryand expedi ent,
laws for submi ssion to and consideration bythe National Assembly:

(c) appoint as nenbers of the National Assenbly but without any vote therein,

not morethan six (6) persons by virtue of their special expertise
status, skill or experience

(6) Subject to the provisions of this Constitution or any other |aw, any person
appoi nted by the President pursuant to the powers vested in himorher by this
Constitution orany other |aw nay be removed by the President by the same
process through which such person was appointed.

(7) Subject to the provisions of this Constitution and of any other law
application inthis matter, the President may, inconsultation with the
Cabi net and on the recomendation of the Public Service Commissiont

(a) constitute any office in the public service of Nam bia not otherw se
provided for by any other |aw

(b) appoint any person to such officer

(c) determine the tenure ofany person so appointed as well as the terns and
conditions ofhis or her service,

(8) All appointnents nade and actions taken under Sub-Articles (3), (4), (5), (6)

and (7) hereof shall be announced bythe President by Proclanmation in the
Gazette

(9) Subject to the provisions of this Constitution and save where this
Constitution otherw se provides, any action taken by the President pursuantto
any power vested in the President bythe terms of this Article shall be
capabl e of being reviewed, reversed or corrected on such terns as are deened
expedi ent and proper should there be a resolution proposed by at least
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one-third of all the menbers of the National Assenbly and passed by a
twn-thirds najority of all the menbers of the National Assenbly disapproving
any such action and resolving to review, reverse or correct it.

(10) Notwathstanding the review, reversal or correction of any action in terns of
cub-Article (9 ) hereof, all actions performed pursuant to any such action
during the period preceding such review, reversal or correction shall be
deamed to be valid and effective in law, until and unless Parlianent.
ot herwi se enacts.

Article 33 Renuneration

Provision shall be nade by Act of Parliament for the payment out of the Stat.0
Revenue Fund of renuneration and al |l owances for the Presidont, as well as for the

pa,ment of pensions to former Presidents and, in the case of their deaths, to their
surviving spouses.

Artinle 34 Succession

(1) If the office ofPresident becomesvacant or if the President is otherw se
unable to fulfil the duties of the off ice, the follow ng persons shall in the
order ptovided for in this Sub-Article act as President for the unexpired
portion ofthePresident’s termof office or until the President is able to
resune off ice, whichever is the earlier:

(a) the Prinme Mnister;
(b)the Deputy-Prime Mnister;
(c) a person appointed bythe Cabinet.

(2) Where it is regarded as necessary or expedient that a person deputize for the
Presi dent because of a tenporary absence from the country or because of
pressure of work,the President shall be entitled to nominate any person
enuner at ed inSub-Article(1) hereof to deputize for himor her in respect of
suchspeci fic occasions or such specific matters and for suchspecific periods
as in his or her discretion maybeconsidered w se and expedient, subject to
consultation with the Cabinet.

CHAPTER 6
THE CABI NET
Article 35 Composi tion
(1) The Cabinet shall consist of the President, the Prime Mnister and such other
Mnisters as the President may appoi nt from themembers of the Nati onal

Assenbly, including members nom nated under Article 46(1)(b) hereof, for the
purposes of adminis* .ring and executing the functions of the Government.
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(2) The President mayal so appoint a Deputy-Prine Mnister to perform such
functions as may be assigned to himor her by the President or the Prime
M ni ster.

(3) The Pres ident or, in his or her absence, the Prime Mnister or other Mnister

designated for this purpose by thePresident, shall preside at meetings of the
Cabinet.

Article36 Functions of the Prine Mnister

The Prime Mnister shall be the | eader of Governmentbusinessin Parlianent, shall
co-ordinate the work of the Cabinet and shall advise and assist the President in
tne execution of the functions of Governnent.

Article 37 Deputy-Mnisters

The President may appoi nt Crom the members of the National Assenbly, including
members nom nat ed under Article 46( 1) (b) hereof, and the National Council such
Deputy-M ni sters as he or she mayconsider expedient, to exercise or perform on
behal f of M ni sters any of the powecs., functions and duties which may have been
assigned to such M nisters.

Article 38 Cath or Affirmation

Before assunming office, a Mnister or Deputy-Mnister shall makeand subscribe to
an oath or solemm affirnmation before the President or a person designated by the
President for this purpose, in the ternms set out inSchedule 2 hereof.

Article 39 Vote of No Confidence

The President shall be obliged toterminatet he appoi ntnent of any member of the

Cabinet, if the Na' onal Assenbly by a majority ofall its nmenbers resolves that it
has no confi dence iwu that member.

Article 40 Duties and Functions
The members of the Cabinet sh=ll have the followi ng functions8

(a) to direct, co-ordinate and supervise the activities of Mnistries and
Government departments including para-statal enterprises, and to review and
advi se the President and theNational Assemblyon the desirability and wi sdom
of any prevailing subordinate |egislation, regulations or orders pertaining to
such para-statal enterprises, regard being had to the public interest;

(b) to initiate bills for submissionto the National Assenbly;
(¢) to formulate, explain and assess for the National Assenbly the budget of the

State and its economic devel opnent plens, and to report to the National
Assenbl y thereon:
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(d) to carry out such other functions as are assigned to themby law or are
incidental to such assignment;

(e)to attend neeti ngs of the National Assenbly and to be avail abl e forthe
purposes of any queries and debates pertaining to the legitimcy, w sdom
ef fectiveness and direction of Governnent policiesl

(f)to take such steps as areauthorised by law to establish such econonic
or gani sati ons, institutions and para-statal enterprises on behalf ofthe State
as aredirected or authorised by law:

(g) to fornmulate, explain and analyse for the nmenbers ofthe MNatjional Assenbly the
goal s of Nami bian foreign policy and its relations with othar States and to
report to the National Assenbly thereon;

(h) to fornulate, explain and analyse for the menbers of the National Assenbly the
directions and content offoreign trade policy and toreport to the National
Assenbly thereon;

(1) to assist the President in determning what international agreenents are to be

concl uded, acceded to or succeeded to and to report to the National Assenbly
thereon;

(j) to advise the President onthe state of national defence and the maintenance
oflaw and order and to informthe National Assenbly thereon;

(k) to issue notices, instructions and directives to facilitate the inplenentation
and administration of laws administered by the Executive, subject to the terns
of this Constitution or any otherlaw;

(1) to remain vigilant and vigorous for the purposes of ensuring that the scourges
of apartheid, tribalism and colonialism do not again manifest thenselves in
any formina free and independent Namibia and to protect and assi st
di sadvant aged citizens of Namibia who have historically been the victims of
t hese pat hol ogi es.

Article 41 Mnisterial Accountability

All Mnisters shall be accountable individually for the administration oftheir own
Mnistries and collectively for the adm nistration of the work of the Cabinet, both
to the President and to Parlianent.

Article 42 Qutside Enpl oynment

(1) During their tenure of office as menbers of the Cabinet, Mnisters may not
take up any other paid enployment, engage in activities inconsistent with
their positions as Mnisters, or expose thenselves to any situation which
carries with it the risk of a conflict devel oping between their interests as
Mnisters and their private interests.
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(2) No members of the Cabi net shall use their positions as suchor use infornation
entrusted tothem confidentially As such nenbers of the Cabinet, directly or
indirectly to enrich thensol ves.

Article 43 Secretary to the Cabinet

(1) There shall be a Secretary to the Cabinet who shall be appointed bythe
President and who shall perform such functions as may be deternined bylaw and
such functions as are fromtinme to time assigned to the Secretary bythe
President or the Prime Mnister, Upon appointment by the President, the
Secretary shall bedeemed to have been appointed to suchoffice on the
recommendati on of the Public Service Conmission,

(2) The Secretary to the Cabinet shall also serve as a depository ofthe records,
m nutes and rclatod docunents of the Cabinet.

CHAPTER 7
THE NATI ONAL ASSEMBLY

Article 44 Legislative Power

The legirlative power of Namibia shnll be vented in the National Assenbly with the
power to pass laws with the assent ofthe President as provided in this

Constitution subject, where applicable, .o the powers and functions of the Nati onal
Council as set out in this Constitution,

Article 45 Representative Nature

The nenbers of the National Assenbly shall be representative ofall the people and
shall in the performance of their duties beguided bythe objectives of this
Constitution, by the public interest and bytheir conscience.

Article 46 Conposition
(1) The conposition of the National Assenbly shall be as follows:

(a) seventy-two (72) menbers to be elected by the registered voters by
general, direct and secret ballot. Every Narmibian citizen who has the
qualifications described in Article 17 hereof shall be entitled to vote
in the elections for menbers of the National Assenbly and, subject to
Article 47 hereof, shall beeligible forcandidature as a nmenber ofthe
Nati onal Assenbly;

(b) not morethan sin (6) persons appointed by the President under
Article 32(5)(c) hereof, by virtue of their special expertise, status,
skill or experience: provided that such menbers shall have no vote in
the National Assenbly, and shall not be taken into account for the
pur pose of deternining any specific majorities that are required under
this Constitution or any other |aw
/.
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(2) Subject to the principles referred to in Article 49 heruof, the memters of the
National Assenbly referred to in Sub-Article (1)(a) hereof shall be elected in
accordance with procedures to be determ ned by Actof Parlianent.

Article 47 Disqualification of Members
(1) No persons may become members of the Nati onal Aesenbly if they!

(a) have at any tinme after | ndependence been convicted of any offencein
Nami bia, or outside Nam bia if such conduct would have constituted an
offencewi thin Nami bia, and for which they have been sentenced to death
or to imprisonment of morethan twelve (12) months Wi t hout the option of
a fine, unless they have received a free pardon or unl ess such

i nprisonnent has expired atleast ten (10) years before thedate of their
el ection) or

(b) have at any time prior to independence been convicted of an offence, if
such conduct woul d haveconstituted an offence within Nam bia after
| ndependence, an for which they have been sentenced to death or to
i mpri sonnent of morethan twelve (12) months wi t hout the option ofa
fine, unless they havereceived a free pardon or unless such inprisonnent
has expired at least ten (10) years before the date oftheir election!
provided that no person sentenced to death or inprisonment for acts
committed in connection with tne struggle for the independence of Nam bia
shal | bedisqualified under this Sub-Article frombeing elected as a
member of the National Assenbly) or

(c) are unrehabilicated insolvents) or
(d) areof unsound mind and have been so declared by a conmpetent Court; or
(e) are remunerated membersoft he public service of Nami bia! or

(f) are members of the National Council, Regional Councils or Local
Aut hori ti es.

(2) For the purposes of Sub-Article (1) hereof:

(a) no person shall be considered as having been convicted by any Court until
any appeal which might have been noted against the conviction or sentence

has been determined, or the time for noting an appeal against such
conviction has expired,

(b) the public service shall be deened to include the defence force, the

police force, the prison service, para-statal enterprises, Regional
Councils and Local Authorities.
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Article 48 Vacation of Seats
{1} Menbers of the National Assenbly shall vacate their seats:

(a) if they cease to have the qualifications which rendered themeligible to
be nenbers of the National Assenbly;

(b) if the political party which nomnated themto sit in the Nationa

Assenmbly infornms the Speaker that such nembers are no |onger nenbers of
such political party;

(c) if they resign their seats in witing addressed to the Speaker

(@) if they are removed by the National Assenbly pursuant to its rules and

standing orders pernmitting or requiring such renoval for good and
sufficient reasons;

{e) if they are absent during sittings of the National Assenbly for ten (10)
consecutive sitting days, w thout having obtained the special |eave of

the National Assenbly on grounds specified in its rules and standing
orders.

(2) If the seat of a menber of the National Assenbly is vacated in terns of
Sub-Article (1) hereof, the political party which nomnated such menber to sit
in the National Assembly shall be entitled to fill the vacancy by nom nating
any person on the party's election list conpiled for the previous genera
election, or if there be no such person, by nomnating any menber of the party.

Article 49 Elections

The election of menbers in terns of Article 46(1)(a) hereof shall be on party lists

and in accordance with the principles of proportional representation as set out in
Schedul e 4 hereof,

Article 50 Duration

Every Natiomal Assenbly shall continue for a maxi num period of five (5) years, but
it may before the expiry of its term be dissolved by the President by Proclanation
as provided for in Articles 32(3)(a) and 57(1) hereof.

Article 51 Speaker

(1) At the first sitting of a newy elected National Assenbly, the Nationa
Assenbly, wth the Secretary acting as Chairperson, shall elect a menber as
Speaker.  The National Assenbly shall then elect another nember as

Deput y- Speaker. The Deputy- Speaker shall act as Speaker whenever the Speaker
is not available

(2) The Speaker or Deputy-Speaker shall cease to hold office if he or she ceases
to be a nenber of the National Assenbly. The Speaker or Deputy-Speaker nay be
renmoved from office by resolution of the National Assenbly, and may resign

/o
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fromoffice or fromthe National Assembly in witing addressed to the
Secretary of the National Assembly.

(3)when the office of Speaker or Deputy-Speaker becomes vacant the Nati onal
Assenmbly shall electa nenber to fill the vacancy,

(4) When neithert he Speaker nor the Deputy-Speaker is available for duty, the
National Assenbly, with the Secretary acting as Chairperson, shall elect a
menber to act as Speaker.

Article 52 Secretary and other O ficers

(1) Subject to the provisions of the laws pertaining to the pub! ic service and the
directives of the National Assenmbly, the Speaker shall appoint a person (or
designate a person in the public service nade available for that purpose), as
the Secretary of the National Assembly, whoshall perform the functions and
duties assigned to such Secretary by this Constitution or by the Speaker.

(2) Subject to the |aws goerningt he control of public nonies, the Secretary
shall perform his or her functions and duties under the control of the Speaker.

(3) The Secretary shall be assisted by officers ofthe National Assembhlywho shall
be persons in the public service made available for that purpose.

Article 53 Quorum

The presence of at least thirty-seven (37)members of the National Assembly
entitled to vote, other than the Speaker or the presiding member,shall be
necessary to constitute a meeti ng of the National Assenbly for the exercise of its
powers and *he performance of its functions.

Article 54 Casting Vote

In the case of anequality of votesinthe Nati onal Assembly, t he Speaker or the
Deputy- - Speaker or the presiding nmenber shall have and may exercise a casting vote.

Article 55 Oath or Affirmation

Every menber of the National Assenbly shall make and subscribe to an oath or solem
affirmation before the Chief Justice or a Judge designated by the Chief Justice for
this purpose, in the terms set out in Schedule 3 hereof.

Article 56 Assent tuv Bills

(1) Every bill passed by Parlianent in termsof this Constitution in order to
acquire the status ofan Act of Parlianment shall require the assent of the
President to be signified by the signing of the bill and the publication of
the Actin the Gazette.
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(2) Where abill is passed by a majority of two-thirds of all the menbers of the

Nati onal Assenbly and has been confirmed by the National Council the President
shall be obliged to give his orher assent thereto.

{3) Where a bill is passed by a ngjority of the menmbers of the National Assenbly
but such nmajority consists of less than two-thirds of all the menbers of the
National Assenbly and has been confirnmed by the National Council, but the
President declines to assent to such bill, the President shall communicate
such dissent to the Speaker.

(4) If the President has declined to assent to a bill under Sub-Article (3)
hereof, the National Assenbly may reconsider the bill and, ifit so decides,
pass the bill in the formin which it was referred back to it, or in an
anended formor it may decline to pass the bill. Should the bill then be
passed by a majority of the National Assembly it will not require further
confirmation by the National Council but, if the majority consists ofless
than two-thirds ofall the nenbers of the National Assenbly, the President
shall retain his or her power to withhold assent to the bhill. [f the
President elects not to assent to the bill, it shall then |apse

Article 57 Dissolution

(1) The National Assenbly may be dissolved by the President on the advice of the
Cabinet if the Governnent is unable to govern effectively.

(2) Should the National Assenbly be dissolved a national election for a new
National Assenbly and a new President shall take place within a period of
ninety (90) days fromthe date of such dissolution

Article 56 Conduct of Business after Dissolution
Not wi t hst andi ng the provisions of Article 57 hereof:

(a) every person who at the date of its dissolution was a nmenber of the Nationa
Assenbly shall remain a menber of the National Assenbly and renmain conpetent
to performthe functions of a nenber until the day inmediately preceding the
first polling day for the election held in pursuance of such dissolution;

(b) the President shall have power to summon Parlianent for the conduct of
busi ness during the period followi ng such dissolution, up to and including the
day immediately preceding the first polling day for the election held in
pursuance of such dissolution, in the same manner and in all respects as if
the dissolution had not occurred.

Article 59 Rules of Procedure, Conmittees and Standing Orders

(1) The National Assembly may make such rules of procedure for the conduct of its
busi ness and proceedings and may al so make such rules for the establishing,
functioning and procedures of commttees, and formulate such standing orders,
as may appear to it to be expedient or necessary.
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(2) The National Assenbly shall in its rules of procedure make provision for such

di scl osures as maybe considered to be appropriate in regard to the financial
or business affairs of i tsS members,

(3) For the purposes of exercising its powers and performng its functions any
comrittee ofthe National Assenbly established in termsof Sub-Article (1)
hereof shall have the power to subpoena persons to appear before it to give
evi dence on oath and to produce any docunents required by it.

Article 60 Duties, Privileges and Imunities of Members
{1) The duties of the members of the National Assenbly shall include the follow ng:

(a) all members of the Nati onal Assenbly shall mamintain the dignity and inage
ofthe National Assenbly both during the sittings of the National
Assenbly as well as in their acts and activities outside theNational
Assenbl y;

(b) al | nenbers ofthe National Assenbly shall regard thensel ves as servants
of the people of Namibia and desist from any conduct by which they seek
improperly to enrich thenselves or alienate thenselves from the people.

(2) Aprivate nenbers’ bill maybeintroduced in the National Assenbly if
supported byone-third of all the menbers ofthe National Assenbly.

(3) Rules providing forthe privileges and inmunities of members of the Nati onal
Assenbly shall benade by Act of Parliament and all nenbers shall be entitled
to the protection of such privileges and inmunities.

Article 61 Public Accessto Sittings

(1) Save as provided in Sub-Article (2) hereof, all meetings of the National
Assenbly shall be held inpublic and nenmbers of the public shall have access
to such neetings.

(2) Access by members of the public in terns of Sub-Article (1) hereof may be
denied if the National Assenbly adopts a motion supported by two-thirds of all
its menbers excluding such access to nmenbers of thepublic for specified
periods or in respect of specified matters. Suchanobtion shall only be
considered if it is supported by at |east one-tenth oall the nenbers of the
Nat i onal Assemblyand the debate on suchnmotion shall not be open to menbers
of the public.

Article 62 Sessions
(1) The National Assenbly shall sit:
(a) at iteusual pl ace of sitting determ ned by the National Assenbly, unless

the Speaker direct6 otherwise on the grounds of public interest, security
or conveni ence;
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(b) forat least two(2) sessions during each year, to commence and term nate
on such dates as the National Assemblyfrom timeto time determ nes;

(c) for such special sessions as directed by Proclamation by the President
from time to ti ne.

(2) During such sessions the National Assenbly shall sit on such days and during

such times of the day or night as the National Assemblybyits rule6 and
standi ng orders may provi de.

(3) The day of commencenent of any session of the National Assenbly maybealtered
by Proclamation bythe President, if the President is requested to do so by
the Speaker on grounds of public interest or convenience.

Article 63 Functions and Powers

(1) The National Assenmbly, as the principal |egislative authority inand over
Nam bia, shall have the power, subject to this Constitution, to make and
repeal laws for the peace, order and good governnent of the country in the
best interest of the people of Nambia.

(2) The National Assenbly shall further have the power and function, subject to
this Constitution:

(a) to approve budgets for the effective governnent and adninistration ofthe
country;

(b) toprovide for revenue and taxation:

(c)totakesuch steps asit considers expedient to uphold and defend this
Constitution and the laws of Nam bia and toadvancet he objective6 of
Nam bi an i ndependence:

(@) to consider and decide whether or not to succeed to such international
agreenents as may have been entered into prior to Independence hy
admnistrations within Nambia in which the majority of the Namibian
peopl e have historically not enjoyed denocratic representation and
participation;

(e) to agree to the ratification of or accession to international agreements
whi ch have been negotiated and signed in termsof Article 32(3)(e) hereof]

(€£) to receive reports on the activities of the Executive, including
para-statal enterprises, and from time to time to require any senior
official thereof to appear before any of the committees of the National
Assembly to account for and explain his or her acts andprogrammes;

(g) to initiate, approve or decide to hold a referendum on matters of
national concern:

/oo



§/20967/Ad4d.2
Engl i sh
Page 41

(h) to debate and to advise the President in regard to any matters which by
this Constitution the President is authorised to deal wth:

(i) to remain vigilant and vigorous for the purposes of ensuring that the
scourges of apartheid, tribalismand colonialismdo not again manifest
themselves in any formin a free and independent Nanmibia and to protect
and assi st disadvantaged citizens of Nam bia who have historically been
the victins of these pathol ogies;

(j) generally to exercise any other functions and powers assigned to it by
this Constitution or any other law and any other functions incidental
t her et o.

Article 64 Wthholding of Presidential Assent

(1) Subject to the provision6 of this Constitution, the President shall be
entitled to withhold his or her assent to a bill approved by the National

Assenmbly if in the President’s opinion such bill would upon adoption conflict
with the provisons of this Constitution.

(2) Should the President withhold assent on the grounds of such opinion, he or she
shall so inform the Speaker who shall inform the National Assenbly thereof,
and the Attorney-General, who maythen take appropriate steps to have the
matter decided by a competent Court.

{3) Should such Court thereafter conclude that such bill is not in conflict with
the provisions ofthis Constitution, the President shall assent to the said
bill if it was passed by the National Assenmbly by a two-thirds majority of all
its members. |f the bill was not passed with such mpjority, the President may
withhold his or her assent to the bill, in which eventthe provisions of
Article 56(3) and (4) hereof shall apply.

(4) Should such Court conclude that the disputed bill would be in conflict with
any provisions of this Constitution, the said bill shall be deemed to have
| apsed and the President shall not be entitled to assent thereto.

Article 65 Signature and Earolment of Acts

(1) When any bill hasbecomean Act of Parliament as a result of its having been
passed by Parlianment, signed by the President and published in the Gazette,
tho Secretary of the National Assenbly shall pronptly causetwo (2) fair
copi es ofsuch Act in the English lanquage to be enrolled in the office of the
Regi strar of the Supreme Court and such copies shall be conclusive evidence of
the provisions of the Act.

(2) The public shall have the right of access to such copies subject to such
regul ations a6 nmay be prescribed by Parlianent to protect the durability of
the said copies and the convenience of the Registrar's staff.
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Article 66 Customary and Common Law

(1) Both the customary | aw and the common | aw of Namibia in force on the date of
I ndependence shall remain valid to the extent to which such customary or
comon | aw does not conflict with this Constitution or any other statutory |aw

(2) Subject to the terms of this Constitution, any part of such conmon |aw or
customary | aw maybe repealed or nodified by Act of Parlianent, and the
application thereof maybeconfined to particular parts of Namibia or to
particul ar periods.

Article 67 Requisite Mijorities

Save as provided inthis Constitution, a sinple mpjority of votes cast in the

Nati onal Assenmbly shall be sufficient for the passage ofany bill or resolution of
the National Assenbly.

CHAPTER 8

THE NATI ONAL COUNCI L

Article 68 Establishnent

There shall be a National Council which shall have the powers and functions set out
in this Constitution

Article 69 Conposition

(1) The National Council shall consist of two (2) menbers from each region

referred to in Article 102 hereof, to be elected from amongsttheir menbers by
the Regional Council for such region.

(2) The elections of members of the National Council shall beconducted according
to procedures to be prescribed by Act of Parlianent.

Article 70 Term of O fice of Menbers

(1) Menbers of the National Council shall hold their seats for six (6) years from
the date oftheir election and shall he eligible for re-election

(2) Wien a seat of a menber of the National Council becomesvacant through death,
resignation or disqualification, an election for a successor to occupy the
vacant seat until the expiry of the predecessor’s termof office shall be
hel d, except in the instance where suchvacancy arises |ess than
six (6) months before =he expiry of the termof the National Council, in which
i nstance such vacancy need not be filled. Such election shall be held in
accordance with the procedures prescribed by the Actof Parliament referred to
in Article 69(2) hereof.
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Article 71 Cath or Affirnmation

Every member of the National Counci|l shall make and subscribe to an oath or sol emm
affirmation beforethe Chief Justice or a Judge designated by the Chief Justice for
this purpose, in the termsset out in Schedul e 3 hereof.

Article 72 Qualification6 of Menbers

No person Shall be qualified to be amemberofthe Nati onal Council if he or she is
an elected member of a Local Authority, and unless he or she is qualified under
Article 47(1)(a) to (e)hereof to beamember of the National Assenbly.

Article 73 Chairperson and Vice-Chairperson

The National Council shall, before proceeding to the dispatch ofany other
business, elect fromits nenbers a Chairperson and a Vice-Chairperson. The
Chairperson, or in hi6 or her absence the Vice-Chairperson, shall preside over
sessions of the National Council. Should neither the Chairperson nor the
Vice-Chairperson be present at any session, the National Council shall elect from

amongst its menber6 a person to act as Chairperson in their absence during that
sessi on.

Article 74 Powers and Functioné
(1) The National Council shall have the power to:

(a) consider in terms of Article 75 hereof all bills passed by the National
Assembly:

(b) investigate and report to the National Assembly on any subordinate
| egislation, reports and documents which under [aw nust be tabled in the
National Assenbly and which are referred to it by the National Assenbly
for advi ce;

(c) recommend legislation on matters of regional concern for submission to
and consideration by the National Assenbly;

(d) performany other functions assigned to it by the National Assenbly or by
an Actof Parliament.

(2) The National Council shall havethe power to establish conmittees and to adopt
its own rules and procedures for the exercise of its powers and the
performance ofits functions. Aconmittee of the National Council shall be
entitled to conduct all such hearings and collect such evidence as it
consi der6 necessary for the exercise of the National Council’s powers of
review and investigations, and for such purposes shall have the powers
referred to nArticle 59(3) hereof.
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(3) The National Council shall in its rules of procedure make provision for such
di scl osure a6 maybe considered to beappropriate inregard to the financial
or business affairs of its menbers.

(4) The duties of the menber6 of the National Council shall include the follow ngr

(a) all menber6 of the National Council shall maintain the dignity acd i mage
of the National Council both during the sittings of the National Counci
aswell as in their acts and activities outside the National Council

(b) all menbers of the National Council shall regard thenmselves as servants
of the people of Namibia and desist from any conduct by which they seek
improperly to enrich themselves or alienate thenselves from the people.

(5) Rules providing forthe privileges and immunities of menbers of the Nationa
Counci | shall be nmade byActof Parliament and all nenbers shall beentitled
to the protection of suchprivileges and i munities.

Article 75 Review of Legislation

(1) Allbills passed bythe National Assenbly shall be referred by the Speaker to
the National Council.

(2) The National Council shall consider bills referred to it under Sub-Article (1)
hereof and shall submit reports thereon with it6 recomendations to the
Speaker.

(3) If inits report to the Speaker the National Council confirnms a bill, the
Speaker shall refer it to the President to enable the President to deal with
it under Articles 56 and 64 hereof.

(4) (a) If the National Council in its report to the Speaker recomrends that the
bill be passead subject to the amendnents proposed by it, such bill shal
be recerred bythe Speaker back to the National Assenbly.

(b) Ifabill is referred back to the National Assembly under Sub-Article (a)
hereof, the National Assenbly nay reconsider the bill and may nake any
amendnents thereto, whether proposed by the National Council or not. If
the bill is again passed by theNational Assenbly, whether in the formiu
which it was originally passed, or in an anended form the bill shall not
again be referred to theNational Council, but shall be referred by the
Speaker to the President t.enable it to be dealt with under Articles 56
and 64 hereof.

(5) (a) |If amjority of two-thirds ofall the menbers of the National Counci
objects to the principle of a bili, this shall be nentioned in its report

to the Speaker. In that event, the report shall also indicate whether or
not the National Council proposes that amendments be nade to the bill, if
the principle of the bill is confirmed by the National Assenbly under

Sub-Article (b) hereof, and if amendments are proposed, details thereof
shall be set out in the report

/..
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(b) If the National Council in its report objects to the principle ofthe

bill, the National Assenbly shall be required to reconsider the
principle. [f upon such reconsideration the National Assenbly reaffirns
the principle ofthe bill by a majority oftwo-thirds of all its nenbers,
the principle of the bill shall no longer be an issue. If such
two-thirds najority is not obtained in the National Assenbly, the bil
shal |l | apse.

(6) (a) If the National Assenbly reaffirns the principle ofthe bill under
Sub-Article 5(b) hereof by a majority oftwo-thirds of all its nenbers,
and the report of the National Council proposed that in such event
amendnents be nade to the bill, the National Assenbly shall then dea
with the anendnents proposed by the National Council, and in that event
the provisions of Sub-Article 4(b) shall apply mutatis mutandis.

(b) If the National Assenbly reaffirns the principle ofthe bill under
Sub-Article 5(b) hereof by a mpjority of two-thirds of all its menbers,
and the report of the National Council did not propose that in such event
anmendnments be made to the bill, the National Council shall be deened to
have confirned the bill, and the Speaker shall refer the bill to the
President to be dealt with under Articles 56 and 64 hereof.

(7) Sub-Articles (5) and (6) hereof shall not apply to bills dealing with the
| evying of taxes or the appropriation of public nonies.

(8) The National Council shall report to the Speaker on all bills dealing with the
| evying of taxes or appropriations of public monies within thirty (30) days of
the date on which such bills were referred to it by the Speaker, and on al
other bills within three (3) months of the date of referral by the Speaker,
failing which the National Council will be deened to have confirmed such bills
and the Speaker shall then refer them pronptly to the President to enable the
President to deal with the bills under Articles 56 and 64 hereof.

(9) If the President withholds his or her assent to any bill under Article 56
hereof and the bill is then dealt with in terms of that Article, and is again
passed by the National Assembly in the formin which it was originally passed
or in an amended form such bill shall not again be referred to the Nationa
Council, but shall be referred by the Speaker directly to the President to
enable the bill to be dealt with in terns of Articles 56 and 64 hereof.

Article 76 Quorum

The presence ofa majority of the menbers of the National Council shall be
necessary to constitute a meeting of the National Council for the exercise of its
powers and the performance of its functions,

Article 77 Voting

Save as i S otherwise provided in this Constitution, all questions in the Nationa
Council shall be determned by a major ity of the votes cast. by nmenbers present
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other than the Chairperson, or in his or her absence the Vice-Chairperson or the
menber presiding at that session, who shall, however, have and mayexercise a
casting vote in the case of an equality of votes.

CHAPTER 9
THE ADM NI STRATI ON o JUSTI CE
Article 76 The Judiciary

(1) The judicial power shall bevested in the Courts of Nam bia, which shall
consi st oft

(a) a Suprene Court of Nami bia;
(b) a H gh Court of Nami bia;
(c) Lower Courts of Nani bi a.

(2) The Courts shall be independent and subject only to this Constitution and the
[ aw.

(3) No nmenber of the Cabinet or the Legislature or any other person shall
interfere with Judges or judicial officers in the exercise of their judicial
functions, and all organs othe State shall accord such assistance ast he
Courts may require to protect their independence, dignity and effectiveness,
subject to the ternms of this Constitution or any other |aw

(4) The Suprene courtand the Hi gh Court shall have theinherent jurisdiction
which vested in the Supreme Court of South-West Africa imediately prior to
the date of |ndependence, including the power to regulate their own procedures
and tomakecourt rules for that purpose.

Article 79 The Suprene Court

(1) The Suprenme Court shall consist of a Chief Justice and such additional Judges
as the President, acting on the recommendation ofthe Judicial Service
Conmi ssion, may determ ne.

(2) The Supreme Court shall be presided over by the Chief Justice and shall hear
and adjudi cate upon appeals emanating from the H gh Court, including appeals
which involve the interpretation, inplementation and uphol ding othis
Constitution and the fundamental rights and freedons guaranteed thereunder.
The Supreme Court shall also deal with matters referred to it for decision by
the Attorney-Ceneral under this Constitution, and with such other matters as
may be aut hori sed by Actof Parlianent.

(3) Three (3) Judges shall constitute a quorum othe Supreme Court when it hears
appeal s or deals with mattersreferred to it bythe Attorney-General under
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this Constitution: provided that provision nmay be nade by Act of Parliament
for a lesser quorumin circunstances in whichaJudge seised ofan appeal dies
or becomes unable to act at any time prior to judgnent.

(4) The jurisdiction of the Suprene Court with regardto appeals shall be
determined by Act of Parliane at.

Article 80 The High Court

(1) The High Court shall consist ofa Judge-President and suchadditional Judges

as the President, acting on the recommendati on of the Judicial Service
Conmi ssion, may determ ne.

(2) The High Court shall have original jurisdiction to hear and adjudicate upon
all civil disputes and crimnal prosecutions, including cases which involve
the interpretation, inplenentation and upholding of this Constitution and the
fundamental rights and freedons guaranteed thereunder. The Hi gh Court shal
al so have jurisdiction to hear and adjudicate upon appeal s from Lower Courts.

(3) The jurisdiction of the High Court with regard to appeals shall be determn ned
by Act of Parlianent.

Article 81 Binding Nature of Decisions ofthe Suprene Court

Adecision of the Supreme Court shall he binding on all other Courts of Nam bia and
all persons in Namibia unless it is reversed by the Supreme Court itself, or is
contradicted by an Act of Parlianent lawfully enacted

Article 82 Appointnent of Judges

(1) Allappoi ntments of Judge6 to the Suprene Court and the High Court shall be
made by the President on the recommendation of theJudicial Service Conmi ssion
and upon appoi ntrent Judges shall make an oath or affirmation of office in the
terns set out in Schedule 1 hereof.

(2) At the request of the Chief Justice the President may appoint Acting Judges of
the Supreme Court to fill casual vacancies in the Court tromtime to tinme, or
as ad hoc appointnents to sit in casesinvolving constitutional issuesor the
guar antee of fundamental rights and freedons, if in the opinion of the Chief
Justice it is desirable that such persons should be appointed to hear such
cases by reason of their special know edge of or expertise in such matters.

(3) At the request of the Judge-President, the President nmay appoint Acting Judges
of the Hgh Court fromtime to time to fill casual vacancies in the Court, or
to enable the Court to deal expeditiously with its work.

(4) All Judges, except Acting Judges, appointed under this Constitutionshall hold
office until the age of sixty-five (65) but the President shall be entitled to
extend the retiring age of any Judge to seventy (70). It shall also be
possi ble by Act of Parliament to make provision for retirenment et ages higher
than those specified in this Article.
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Article 83 Lower Courts

(1) Lower Courts shall be established by Act of Parliament and shall have the

jurisdiction and adopt the procedures prescribed by such Actand regulatiouns
made thereunder.

(2) Lower Courts shall bepresided over by Mgistrates or other judicial officers
appoi nted in accordance with procedures prescribed by Actof Parlianent.

Article 84 Renpval of Judges from Ofice

(1) AJudge may be renoved fromoffice before the expiry of his or her tenure only
by the President acting on the recommendation of the Judicial Service
Commi ssi on.

(2) Judges mayonly be renoved fromoffice on the ground of mental incapacity or

for gr oss m sconduct, and in accordance with the provisions of Sub-Article (3)
hereof.

(3) The Judicial Service Commission shall investigate whether or not a Judge
should be renoved from office on such grounds, and if it decides that the
Judge should berenoved, it shall informthe President of its reconmendation.

(4) If the deliberations of the Judicial Service Commission pursuant to this
Article involve the conduct of a memberofthe Judicial Service Conm ssion,
such Judge shall not participate in the deliberations and the President shall
appoi nt another Judge to fill such vacancy.

(5) Wile investigations are bcing carried out into the necessity of the renoval
of a Judge in ternms of this Article, the President may, on the recomendation
of the Judicial Service Commission and, pending the outcome of such
investigations and reconunenation, suspend the Judge from office.

Article 65 The Judicial Service Conm ssion

{1) There shall be a Judicial Service Conmm ssion consisting ofthe Chief Justice,
a Judge appointed by the President, the Attorney-CGeneral and two nenbers of
the | egal profession nomi nated in accordance with the provisions of an Art of
Parliament by the professional organisation or organisations representing the
interests of thelegal profession in Nam bia.

(2) The Judicial Service Commission shall perform such functions as are prescribed
for it by this Constitution or any other |aw

(3) The Judicial Service Commission shall be entitled to makesuch rules and

regul ation8 for the purposes of regulating its procedure8 and functions as are
not inconsistent with this Constitution or any other |aw

(4) Any casual vacancy i n the Judicial Service Commi ssion maybe filled bythe
Chi ef Justice or in his or her absence by the Judge appointed bythe President.
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Article 86 The kttorney-Ceneral

There shall be an Attorney-General appointed by the President inaccordance with
the provi sions of Article 32(3)(i)(cc) hereof.

Article 87 Powers and Functions of the Attorney-General

The powers and functions of the Attorney-Ceneral shall be:

(a) to exercise the final responsibility for the office of the Prosecutor-General;
(b) to be the principal l|egal adviser to the President and Governnent;

(c) to take all action necessary for the protection and uphol ding ofthe
Constitution;

(d) to performall suchfunctions and duties as maybe assigned to the
Attorney- General by ActofParlianent.

Article 88 The Prosecutor-General

(1) There shall be a Prosecutor-General appointed by the President on the
recomendation of the Judicial Service Conmission. No person shall be
eligible for appointnent as Prosecutor-General unless such person:

(a) possesses legal qualifications that would entitle himor her to practise
in all the courts of Nam bi a;

(b) is, by virtue ofhis or her experience, conscientiousness and integrity a
fit and proper person to be entrusted with the responsibilities of the

office of Prosecutor-General.
(2) The power8 and functions of the Prosecutor-General shall be:

(a) to prosecute, subject to the provisions of this Constitution, in the name
of the Republic of Namibia in crimnal proceedings;

(b) to prosecute and defend appeals in crinminal proceedings in the H gh Court
and the Supreme Court;

(c) to performall functions relating to the exercise of such powers:

(d) to delegate to other officials, subject to his or her control aad
direction, authority to conduct criminal proceedings in any Court:

(e) to performall such other functions as maybeassigned to himor her in
terms of any other |aw.
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CHAPTER 10
THE OVBUDSMVAN

Article 89 Establishment and | ndependence

(1) There shall be an Ombudsman, who shall have the powers and functions set out
in this Constitution

(2) The Ombudsman shall be independent and subject only to this Constitution and
the |aw.

(3) Nonmenmber of the Cabinet or the Legislature or any other person shal
interfere with the Ombudsman in the exercise ofhis or her functions and al
other organs ofthe State shall accord such assistance a8 may be needed for
the protection of the independence, dignity and effectiveness oft he Ombudsman.

(4) The Ombudsman shall either be a Judge of Namibia, or a person possessing the
| egal qualifications which would entitle himor her to practise inall the
Courts of Nani bia.

Article 90 Appointnent and Term of Ofice

(1) The Orbudsnman shall be appointed by Proclamation by the President on the
recommendati on ofthe Judicial Service Conmission

(2) The Ombudsman shall hold office until the age of sixty-five (65) but the
President may extend the retiring age of any Orbudsman to seventy (70).

Article 91 Functions

The functions ofthe Ombudsman shall be defined and prescribed by an Act of
Parliament and shall include the follow ng:

(a) the duty to investigate conplaints concerning alleged or apparent instance% of
violations of fundanental rights and freedons, abuse of power, unfair, harsh
insensitive or discourteous treatment of an inhabitant of Namibia by an
official in the enploy of any organ of Governnent (whether central or local),
mani fest injustice, or corruption or conduct by such official which would
properly be regarded as unlawful, oppressive or unfair in a denocratic society:

(b) the duty to investigate conplaint8 concerning the functioning ofthe Public
Service Conmission, administrative organs ofthe State, the defence force the
police force and the prison service in @ far as such conplaints relate to the
failure to achieve a bal anced structuring of such services or equal access by
all to the recruitment of such service8 or fair admnistration in relation to
such services;

{c) the duty to investigate conplaint8 concerning the over-utilitation of Iiving
natural resources, the irrational exploitation of non-renewabl e resources, the
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degradati on and destruction of ecosystems and failure to protect the beauty
and character of Nanibia;

(d) the duty to investigate conplaints concerning practices and actions by
persons, enterprises and other private institutions where such conplaints
allege that violations of fundamental rights and freedoms under this
Constitution have taken place;

(e) the duty and power to takeappropriate action to call for the renedying,
correction and reversal of instances specified in the preceding Sub-Articles
through such nmeans as are fair, proper and effective, including:

(aa) negotiation and conproni se between the parties concerned;

(bb) causing the conplaint and his or her finding thereon to be reported to
the superior of an offending person:

(cc) referring t'e matter to the Prosecutor-Ceneral;

(ad) bringing proceedings in a conpetent Court for an interdict or someother
suitable renedy to secure the termination of the offending action or
conduct, or the abandonnment or alteration of the offending procedures:

(ee) bringing proceedings to interdict theenforcenment of suchlegislation or
regul ation by challenging its validity if the offending action or conduct
is sought to bejustified by subordinate legislation or regulation which
is grossly unreasonable or otherwi se ultra vires:

(££) reviewi ng such laws as were in operation before the date of |ndependence
in order to ascertain whether they violate the letter or the spirit of
this Constitution and to make consequential recomendations to the
President, the Cabinet or the Attorney-General for appropriate action
foll owi ng thereupon:

(£)the duty to investigate vigorously all instances of alleged or suspected
corruption and the misappropriation of public nonies by officials and to take
appropriate steps, including reports to the Prosecutor-General and the
Audi t or- General , pursuant thereto:

(g) the duty to report annually to the National Assenbly on the exercise of his or
her powers and functions.

Article 92 Powers of Investigation

The powers of the Ombudsman shall be defined by Act of Parliament and shall include
the power:

(a) to issue subpoenas requiring the attendance of any person before the Orbudsman

and the production of any docunent or record relevant to any investigation by
t he Ombudsman;
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(b) to cause any person contenptuous of any such subpoena to be prosecuted before
a conpetent Court;

(c¢) to question any person:

(d) to require any person tc co-operate with the Onbudsnman and to discl ose
truthfully and frankly any information within his or her know edge relevant to
any investigation of the Cnbudsnan.

Article 93 Meaning of "Oficial”

For the purposes of this Chapter the word "official" shall, unless the context
otherwi se indicates, include any elected or appointed official or enployee of any
organ of the central or local government, any official of a para-statal enterprise
owned or mmnaged or controlled by the State, or in which the State or the
Government has substantial interest, or any officer of the defence force, the
police force or the prison service, but shall not include a Judge of the Suprene
Court or the High Court or, in so far as a conplaint concerns the performance of a
judicial function, any other judicial officer.

Article 94 Renoval from Ofice

(1) The Onbudsman may be renmpved fromoffice before the expiry of his or her term

of office by the President acting on the recommendation of the Judicial
Servi ce Commi ssi on.

(2) The Onbudsman may only be renmoved fromoffice on the ground of nental

incapacity or for gross msconduct, and in accordance with the provisions of
Sub-Article (3) hereof.

(3) The Judicial Service Conmission shall investigate whether or not the Onbudsnan
snall be renoved fromoffice on the grounds referred to in Sub-Article (2)
hereof and, if it decides that the Orbudsman shall be renoved, it shall inform

the President of its recommendation.

(4) Wiile investigations are being carried out into the necessity of the renoval
of the Orbudsman in terns of this Article, the President may, on the
recommendat i on of the Judicial Service Conmmission and, pending the outcone of
such investigations and reconmendation, suspend the Orbudsman from of fice.

CHAPTER 11
PRI NCI PLES OF STATE PQOLICY
Article 95 Promotion of the Welfare of the People

The State shall actively promote and naintain the welfare of the people by
adopting, inter alia, policies aimed at the follow ng:



(a)

(b)

(c)

(d)

(e)
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enactment Of legislation to ensure equality of opportunity for women,to
enable themto participate fully in all spheres of Nambian society; in
particular, the CGovernment shall ensure the inplenentation of the principle of
non-di scrimnation in renmuneration of men and wonen; further, the Governnent

shall seek through appropriate legislation, to provide maternity and related
henefits for wonen;

enactment of legislation to ensure that the health and strength of the
workers, nen and wonen, and the tender age of children are not abused and that.
citizens are not forced by econom ¢ necessity to enter vocations unsuited to
their age and strength;

active encouragenent of the formation of independent trade unions to protect
workers ' rights and interests, and to pronote sound |abour relations and fair
enpl oyment practices;

nmenbership of the International Labour Organisation (1L0) and, where possi bl e,
adherence to and action in accordance with the international Conventions and
Recommendati ons of the ILO:

ensurance that every citizen has a right to fair anu reasonabl e access to
public facilities and services in accordance with the |aw

ensurance that senior citizens are entitled to and do receive a regular
pensi on adequate for the nmmintenance of a decent standard of living and the
enjoyment of social and cultural opportunities;

enactnment of legislation to ensure that the unenployed, the incapacitated, the
i ndi gent and the disadvantaged are accorded such social benefits and anenities
as are determned by Parlianent to be justand affordable with due regard to
the resources of the State

a |l egal systemseeking to promote justice on the basis of equal opportunity by
providing free legal aid in defined cases with due regard to the resources of
the State:

ensurance that workers are paid a |iving wage adequate for the maintenance of
a decent standard of living and the enjoynent of social and cultura
opportunities;

consistent planning to raise and maintain an acceptable level of nutrition and
standard of living of the Nam bian people and to inprove public health;

encour agenent of the massof the popul ation through education and other
activities and through their organisations to influence Governnent policy by
debating its decisions:

nmai nt enance of ecosystems, essential ecological processes and bi ol ogica
diversity of Namibia and utilization of |iving natural resources on a
sustai nabl e basis for the benefit of all Narnibians, both present and future
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in particular, the Government shall provide measures agai nst the dunping or
recycling of foreign nuclear and toxic waste on Namibian territory.

Article 96 Foreign Relations

The State shall endeavour to ensure that in its international relations it:

(a) adopts and maintain6 a policy of non-alignnment;

(b) pronotes international co-operation, peace and security;

(c)creates and mai ntains just and nutually beneficial relations anong nations;
(d) fosters respect for international law and treaty obligations:

(e) encourages the settlement of international disputes by peaceful mneans.

Article 97 Asylum

The State shall, where it is reasonable to do 60, grant asylum to persons who
reasonably fear persecution on the ground of their political beliefs, race,
religion or nembership of a particular social group.

Article 98 Principles of Econom c O der

(1) The economic order of Nami bia shall be based onthe principles ofa mxed

econony W th theobjective of securing economc growth, prosperity and a life
of human dignity for all Namibians.

(2) The Nami bi an econony shall be based, jnter alia, on the follow ng fornms of
owner shi p:

(a) public;

(b) private;

(c) joint public-private;

(d) co-operative;

(e} co-ownership:

(f) snall-scale famly.
Article 99 Foreign Investnents

Foreign investment6 shall beencouraged within Nam bia subject to the provisions of
an Investnent Code to be adopted by Parlianent.
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Article 100 Soverei gn ownership of Nat ural Resources

Land, water and natural resources bel ow and above the surface of the land and in
the continental shelf and within the territorial waters and the exclusive economc
zone of Namibia shall belong to the State if they are not otherwise lawfully owned.

Article 101 Application of the Principles contained in this Chapter

The principles ofstate policy contained in this Chapter shall not of and by
themsel ves be legally enforceable by any Court, but shall neverthel ess guide the
Governnent in nmaking and applying laws to give effect to the fundamental objectives
of the said principles. The Courts are entitled to have regard to the said
principles in interpreting any |aws based on them.

CHAPTER 12
REG ONAL AND LOCAL GOVERNVMVENT
Article 102 Structures of Regional and Local Governnent

(1) For purposes of regional and local government, Nanibia shall be divided into
regional and local units, which shall consist of such regions and Local
Authorities as may bedeternm ned and defined by Act of Parlianent.

(2) The delineation of the boundaries of the regions and Local Authorities
referred to in Sub-Article (1) hereof shall begeographical only, wthout any
reference to the race, colour or ethnic origin of the inhabitant6é of such
ar eas.

(3) Every organ of regional and |ocal governnent shall have a Council as the
principal governing body, freely elected in accordance with this Constitution
and the Act of Parlianent referred to in Sub-Article (1) hereof, with an

executive and administration which shall carry out all lawful resolutions and
policies of such Council, subjectto this Constitution and any other relevant
| aws.

(4) For the purposes of this Chapter a Local Authority shall include all

muni ci palities, comunities, village councils and other organs of |ocal
government defined and constituted by Act of Parlianent.

() There shall be a Council of Traditional Leaders to be established in ternms of
an Actof Parlianment in order to advise the President on the control and
utilization of communal |and and on all suchother mattersas may be referred

to it by the pPresident for advice.
Article 103 Establishnent of Regional Councils

(1) The boundaries of regions shall be determined by a Delinmitati on Conmission in
accordance with tha principles set out in Article 102(2) hereof.
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(2) The boundari es of regions maybe changed fromtine to tine and new regi ons may
becreated fromtinme to time, butonly in accordance with the reconmendati on6
of the Delimtation Conmi ssion.

(3) A Regional Council shall be established for every region the boundaries of
whi ch have been determined in accordance with Sub-Articles (1) and (2) hereof.

Article 104 The Delimtation Conm ssion

(1) The Delimtation Comm ssion shall consist ofa Chairperson who shall be a
Judge of the Supreme Court or the High Court, &nd two other persons to be
appoi nted bythe President with the approval of Parlianent.

(2) The Delimtation Conmission shall discharge its duties in accordance with the
provi sions of an Actof Parlianment and this Constitution, and shall report
thereon to the President.

Article 105 Composition of Regional Councils

Every Regional Council shall consist of anunmber of persons determned by the
Delimtation Conm ssion for the particular region forwhich that Regional Council
has been established, and who are qualified to be elected to the National Council

Article 106 Regional Council Election6

(1) Each region shall be divided into constituencies the boundaries of which shall
be fixed by the Delimtation Conm ssion in accordance with the provision6 of
an Actof Parliament and this Constitution: ©provided that there shall be no
fewer than six (6) and no nore than twelve (12) constituencies in each region.

(2)Each constituency shall el ect one membertot he Regi on81 Council for the
region in which it is situated.

(3) The elections shall be by secret ballot to be conducted in accordance with the
provi sions of an Act of Parlianment, and the candidate receiving the most votes

in any constituency Shall be the elected member of t he Regional Council for
that constituency.

(4) All Regional Council elections for the variousregi ons of Nami bia shall be
held on the same day.

(5) The date for Regi onal Council elections shall be determ ned by the President
by Proclamation in the Gazette.

Article 107 Reruneration of Menbers of Regional Councils

The remuneration and all owances to bepaiu to members of Regi onal Councils shall be
determ ned by Actof Parlianent.
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Article 108 Powers of Regional Councils
Regi onal Councils shall have the follow ng powers:
(a) to elect menbers to the National Council;

(b) to exercise within the region for which they have been constituted such
executive powers and to perform such duties in connection therewith asnay be

assigned to them by Act of Parliament and a6 may be delegated to them by the
President;

(c) to raise revenue, or share inthe revenue raised by the central Government

within the region6 for which they have beenestablished, as may be determ ned
by Act of Parl i anent;

(d) to exercise powers, performany other functions and nake such by-1laws or
regul ations as may be determ ned by Act ofParlianent.

Article 109 Managenent Conmittees

(1) Each Regional Council shall elect fromanongst its menbers a Managenent
Conmittee, which shall be vested with executive powers in accordance with the
provisions of an Act of Parlianent.

(2) The Managenment Committee shall have a Chairperson to be clacted by the nenbers
of the Regional Council at the time that they elect the Minagement Committee,
and such Chairperson shall preside at meetings of his or her Regional Council.

(3) The Chairperson and the nenbers of the Minagenent Committee shall hol d office
for three (3) year6 and shall be eligible for re-election.

Article 110 Administration and Functioning of Regional Councils

The hol di ng and conducting of meetings of Regional Councils, the fillingot casual
vacanci es on Regional Councils and the enploynment of officials by the Regi onal
Councils, as well as all other matters dealing with or incidental to the

adm ni stration and functioning of Regional Councils, shall be determned by Act of
Parlianment.

Article 111 Local Authorities

(1) Local Authorities shall be established in accordance with the provisions of
Article 102 hereof.

(2) The boundaries of Local Authorities, the election of Councils to adm nister
the affairs of Local Authorities, the method of electing persons to Local
Authority Councils, the methods of raising revenue for Local Authorities, the
remuneration of Local Authority Councillors and all other nmatters dealing with
or incidental to the administration and functioning of Local Authorities,
shall be deternined by Act of Parliament.
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(3)

Persons shall be qualified to vote in elections for Local Authority Councils
if such persons have been resident within the jurisdiction of a Local
Authority for notless than one (1) year imrediately prior to such election

and if such parsons arequalified to vote in elections for the National
Assenbl y.

Different provisions may be made by the Act of Parlianment referred to in
Sub-Article (2) hereofin regard to different types of Local Authorities.

All by-laws or regulations nmade by Local Authorities pursuant to powers vested
in themby Act ofParliament shall be tabled in the National Assenbly and
shall cease to be of force if a resolution to that effectis passed by the
Nati onal Assembly.

CHAPTER 13

THE PUBLIC SERVI CE COMM SSI ON

Article 112 Establishnent

(1)

(2)

(4)

There shall be established a Public Service Conm ssion which shall have the
function of advising the President on the nmatters referred to in Article 113
hereof and ofreporting to the National Assenbly thereon.

The Public Service Commission shall be independent and act inpartially.

The Public Service Conm ssion shall consist of a Chairperson and no fewer than
three (3) and no morethan six (6) other persons nom nated by the President
and appointed by the National Assenbly by resolution.

Every menber ofthe Public Service Conmission shall be entitled to serve on
such Conmission for a period of five (5) years unless lawfully remved before
the expiry of that period forgood and sufficient reasons in terns of this
Constitut'on and procedure6 to be prescribed by Act of Parliament. Every
menmber of the Public Service Conmi ssion shall be eligible for reappointnent.

Article 113 Functions

The functions of the Public Service Conmission shall be defined by Act of
Parliament and shall include the power:

(a) to advise the President and the Government onr

(aa) the appointnent of suitable persons to specified cotegorios of enploynent
in the public service, with special regard to the bal anced structuring
t her eof ;

(bb) the exercise of adequate disciplinary control over such parsons in order
to assure the fair administrationof personnel poliry:
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(cc) the renuneration and theretirement benefits of any such persons:

(da) al | other matters whi ch by | aw pertain tothe public service;
(b) to performall functions assigned to it byActofParlianent8

(c) toadvise the President on the identity, availability and suitability of

persons to be appointed by the President v officesin terns of this
Constitution or any other | aw.

CHAPTER 14

THE SECURITY COWM SSI ON

Article 114 Establishnment and Functions

(1) There shall be a Security Conmi ssion which shall have the function of making
recommendations to the President on the appointment of the Chief ofthe
Defence Force, thelnspector-Ceneral of Police andthe Comm ssioner of Prisons
and such other functions as maybeassigned to it byActof Parliament.

(2) The Security Comm ssion shall consist of theChairperson ofthe Public Service
Commi ssion, the Chief of t he Defence Force, the |nspector-General of Police,
the Commissioner of Prisons and two (2) members of the National Assenbly,
appoi nted by the President on the recomrendati on ofthe National Assenbly.

CHAPTER 15

THE POLICE AND DEFENCE FORCES AND THE PRI SON SERVI CE

Article 115 Establishment of the Police Force

Ther e shall be est abli shed by Act of Parlianment a Namibian police forcewith

prescribed powers, duties and procedures in order to securethe internal security
of Nanmibia and to maintain law and ordor.

Article 116 The Inspector-General of Police

(1) There shall be an Inspector-General of Police who shall be appointed by the
President in terms of Article 32(4)(c)(bb) hereof.

(2) The Inspector-General of Police shall makeprovision for a bal anced
structuring of the police force and shall have the power to makesuitable
appointments to the police force, to cause charges ofindiscipline among

members of the police force to be investigated and prosecuted and to ensure
theefficient administration ofthe police force
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Article 117 Renobval ofthe Inspector-General of Police

The President may removathe |Inspector-CGeneral of Policy from office for good cause
and in the public interest and in accordance with the provisions of any Actof

Parliament whi ch mayprescribe procedures considered to be expedient for this
pur pose.

Article 118 Establishnment of the Defence Force

(1) There shall be established by Act of Parlianment a Nam bi an defence force with
prescri bed conposition, powers, duties and procedures, in order to defend the
territory and national interests of Nam bia.

(2) The President shall be the Commander-in-Chief of the defence force and shall
have all the powers and exercise all the functions necessary for that purpose.

Article 119 Chief of the Defence Force

(1) There shall be aChief of the Defence Force who shall be appointed by the
President in termsof Article 32(4)(c)(aa) hereof.

(2) The Chief of the Defence Force shall make provision for a balanced structuring
of the defence force and shall have the power to make suitable appointnents to
the defeuce force, to causecharges of indiscipline anong members of the

defence force to be investigated and prosecuted and to ensure the efficient
adm ni stration of the defence force.

Article 120 Renoval ofthe Chief of the Defence Force

The President mayremovethe Chief of the Defence Force fromoffice for good cause
and in the public interest and in accordance with the provisions of anyActof

Parlianent which mayprescribe procedures considered to be expedient for this
pur pose.

Article 121 Establishment of the Prison Service

There shall be established by Act of Farliament a Nami bi an prison service with
prescribed powers, duties and procedures.

Article 122 Conm ssioner of Prisons

(1) There shall be a Commi ssioner of Prisons who shall be appointed by the
President in termsof Article 32(4)(c)(cc) hereof.

(2) The Conmi ssioner of Prisons shall make provision for a balanced structuring of
the prison service and shall have the power tomake suitable appointnents to
the prison service, to cause charges of indiscipline anbng members of the

prison service to be investigated and prosecuted and toensurethe efficient
adm ni stration of the prison service.
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Article 123 Renpval of the Comm ssioner of Prisons

The President may renpbve the Commi ssioner of Prisons from office for good cause and
in the public interest and in accordance with the provisions of any Actof

Parlianment which mayprescribe procedures considered to be expedient for this
pur pose.

CHAPTER 16
FI NANCE

Article 124 Transfer of GCGovernnment Assets

The assets nentioned in Schedule 5 hereof shall vest inthe Governnent of Nam bia
on the date of Independence.

Article 125 The State Revenue Fund

(1) The Central Revenue Fund of the mandated territory of South-Wst Africa
instituted in terms of Section 3 of the Exchequer and Audit Proclamation, 1979
(Procl anmation 85 of 1979) and Section 31(1) of Proclamation rR101 of 1985 shall
continue as the State Revenue Fund of the Republic of Nam bia.

(2) All income accruing to the central Governnent shall be deposited in the State

Revenue Fund and the authurity to di spose thereof shall vest in the Governnent
of Nanmi bi a.

(3) Nothing contained in Sub-Article (2) hereof shall preclude the enactment of
any law or the application of any law which provides that:

(a) the Governnment shall pay any particular nonies accruing to it into a fund
designated for a special purpose; or

(b) any body or institution to which any nonies accruing to the State have
been paid, mayretain such nonies or portions thereof for the purpose of
defraying the expenses of such body or institution: or

(c) where necessary, subsidies be allocated to regional and Local Authorities.

(4) No noney shall be withdrawn fromthe State Revenue Fund except in accordance
with an Act of Parlianent.

(5) No body or person other than the CGovernment shall have the power to withdraw
moni es from the State Revenue Fund.

Article 126 Appropriations

(1) The Mnister in charge of the Department of Finance shall at |east once every
year and thereafter at such interim stages asmaybe necessary, present for
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the consideration of the National Assenbly estimates of revenue, expenditure
and incomefor the prospective financial year.

(2) The National Assenbly shall consider such estimates and pass pursuant thereto

such Appropriation Actsas are in its opinion necessary to meetthefinancial
requirenents ofthe State fromtime to time.

Article 127 The Audi tor-CGener al

(1) There shall bean Auditor-CGeneral appointed by the President on the
recomrendation of the Public Service Conmission and with the approval of the
National Assenbly. The Auditor-Ceneral shall hold office for five (5) years
unl ess removed earlier under Sub-Article (4) hereof or unless he or she
resigns. The Auditor-Ceneral shall be eligible for reappointnent.

(2) The Auditor-General shall audit the State Revenue Fund and shall performall
other functions assigned to himor her by the Government or by Actof
Parliament and shall report annually to the National Assembly thereon.

(3) The Auditor-General shall not be a memberof the public service.

(a) The Auditor-GCGeneral shall not be removedfrom office unless a two-thirds
majority ofall themembersof the National Assenbly vote for such renoval on
the ground of nental incapacity or gross m sconduct.

CHAPTER 17

CENTRAL BANK AND NATI ONAL PLANNI NG COW SSI ON

Article 128 The Central Bank

(1) There shall be established byActof Parlianment a Central Bankof the Republic
of Nami bia which shall serve as the State’'s principal instrunent to control
the money supply, the currency and the institutions of finance, and to perform
all other functions ordinarily perforned by a central bank.

(2) The Governing Board of the Central Bank shall consist of a Governor, a
Deputy- Governor and such other nmenbers of the Board as shall be prescribed by
Act of Parlianent, and all members of the Board shal | be appointed by the
President in accordance with procedures prescribed by such Actof Parlianent.

Article 129 The National Planning Conmi ssion

(1) There shall be established in the office of the President a National Planning
Conmi ssion, whase task shall be to plan the priorities and direction of
national devel opnent.

(2) There shall be a Director-General of Planning appointed bythe President in
terns of Article 32( 3) (i) (ad) hereof, who shall bethe head of the Nati onal



§720967/Add. 2
Engl i sh
Page 63

Pl anni ng Conmi ssion and the principal adviser to the President in regard to

all matters pertaining to economc planning and who shall attend Cabinet
meetings at the request of the President.

(3) The menbership, powers, functions and personnel of the National Pl anning
Conmi ssion shall be regulated by Actof Parlianent.

CHAPTER 18

COM NG | NTO FORCE OF THE CONSTI TUTI ON

Article 130 Coming into Force of the Constitution

This Constitution as adopted by the Constituent Assenbly shall comeinto force on
the date of |ndependence.

CHAPTER 19
AMENDMENT OF THE CONSTI TUTI ON

Article 131 Entrenchnent of Fundanental Rights and Freedons

Norepeal or anendnent of any of the provisions of chapter 3 hereof, in so far as
such repeal or amendnent dinnishes or detracts from the fundanental rights and
freedoms contained and defined in that chapter, shall be permssible under this

Constitution, andno such purported repeal or anendnent shall be valid or have any
force or effect.

Article 132 Repeal and Amendrment of the Constitution

(1) Anybill seeking to repeal or anmend anyprovision of this Constitution shall
indicate the proposed repeals and/or anendnents with reference to the specific
articles sought to be repeal ed and/ or amended and shall not deal with any
matter ot her than the proposed repeals or amendnents.

(2) The majorities required in Parliament for the repeal and/or amendment of any
of the provisions of this Constitution shall be:

(a) two-thirds of all themembers of the National Assenbly; and
(b) two-thirds of all the membersof the National Council.

(3) (a) Notwithstanding theprovisions of Sub-Article (2) hereof, if a bill
proposing a repeal and/or amenrdment of any of the provisions of this
Constitution secures a najority of two-thirds of all the menbers of the
Nati onal Assembly,butfails to secure a nmapjority of two-thirds of all
the menbers of the National Council, the President mayby Procl amation

maket he bill containing the proposed repeals and/or anendnents the
subject of a national referendum
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{(b) The national referendumreferred to in Sub-Article (a) hereof shall be
conducted in accordance with procedures prescribed for the holding of
referenda by Actof Parlianent.

(c¢) If upon the holding of such a referendumthe bill containing the proposed
repeal s and/or amendnents is approved by a two-thirds majority of all the
votes cast in the referendum the bill shall be deened to have been

passed in accordance with the provisions of this Constitution, and the
President shall deal with it in terns of Article 56 hereof.

(4) Norepeal or anmendnent of this Sub-Article or Sub-Articles (2) or (3) hereof
in so far as it seeksto dimnish or detract fromthe majorities required in
Parliament or in a referendum shall be pernissible under this Constitution,

and no such purported repeal or amendment shall bevalid or have any force or
ef fect.

(5) Nothing contained in this Article:

(a) shall detract in any way fromthe entrenchnent provided for in
Article 131 hereof of the fundamental rights and freedons contained and
defined in Chapter 3 hereof:

(b) shall prevent Parlianment from changing its own conposition or structures
by amendi ng or repealing any of the provisions of this Constitution:
provi ded always that such repeals or amendments are effected in
accordance with the provisions of this Constitution.

CHAPTER 20
THE LAW I N FORCE AND TRANSI TI ONAL PROVI SI ONS

Article 133 The First National Assembly

Notwi t hstanding the provisions of Article 46 hereof, the Constituent Assenbly shall
be deened to have been elected under Articles 46 and 49 hereof, and shall
constitute the first National Assenbly of Nanmibia, and its termof office and that
of the President shall be deemed to have begun from the date of |ndependence.

Article 134 Election of the First President

(1) Notwithstanding the provisions of Article 28 hereof, the first President of
Nam bi a shall be the per-son elected to that office by the Constituent Assenbly
by a sinple mpjority of all its nmenbers.

(2) The first President of Nanmibia shall be deemed to havebeenel ected under
Article 28 hereof and upon assunming office shall have all the powers,
functions, duties and imunities of a President elected under that Article.
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Article 135 Inplenentation of this Constitution

This Constitution shall be inplemented in accordance with the provisions of
Schedul e 7 hereof.

Article 136 Powers of the National Assenmbly prior to the Election of a National
Council

(1) Until elections for a National Council have been hel d:

(a) all legislation shall be enacted by the National Assenbly as if this
Constitution had not madeprovision for a National Council, and
Parliament had consisted exclusively of the National Assenbly acting on
its own wi t hout being subject to the review of the National Council:

{b) this Constitution shall be construed as if no functions had been vested
by this Constitution in the National Council:

(c) any reference in Articles 29, 56, 75 and 132 hereof to the National
Council shall be ignored: provided that nothing contained in this
Sub- Article shall be construed as linmting in any way the generality of
Sub-Articles (a) and (b) hereof.

(2) Nothing contained in Sub-Article (1) hereof shall detract in any way fromthe
provi sions of Chapter 8 or any other provision ofthis Constitution in so far

as they nmaeke provision for the establishment of a National Council, elections
to the National Council and its functioning after such elections have been
hel d.

Article 137 Elections of the First Regional Councils and the First National Council

(1) The President shall by Proclamation establish the first Delimtation
Conmi ssion which shall be constituted in accordance with the provisions of
Article 104(1) hereof, within six (6) nmonths ofthe date of |ndependence.

(2) Such Procl amation shall provide forthose matterswhi ch are referred to in
Articles 102 to 106 hereof, shall not be inconsistent with this Constitution
and shall require the Delimtation Conmission to determne boundaries of
regi ons and Local Authorities for the purpose of holding Local Authority and
Regi onal Council elections.

(3) The Delimtation Conmmi ssion appointed under such Proclamation shall forthwith
commence its work, and shall report to the President within nine (9) nonths of
its appointment: provided that the National Assenbly may by resol ution and
for good cause extend the period within which suchreport shall be made.

(4) Upon receipt of the report of the Delimtation Comm ssion the President shall
as soon as reasonably possible thereafter establish by Proclamation the
boundaries of regions and Local Authorities in accordance with the terms of
the report.
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(5) Elections for Local Authorities in terms of Article 111 hereof shall be held

(6)

(7)

on a date to be fixed bythe President by Proclanation, which shall be a date
Wwithin six (6) moaths of the Proclamation referred to in Sub-Article (4)
hereof, or within six (6) nonths of the date on which the legislation referred
toin Article 111 hereof has beenenacted, whichever is the later: provided
that the National Assenbly may by resolution and for good cause extendt he
period witnin which such elections shall be held.

El ections for Regional Councils shall beheld on a date to be fixed by the
President by Proclamation, which shall be a date within one (1) month of the
date of the elections referred to in Sub-Article (5) hereof, or within one (1)
nmonth of the dateon which the legislation referred to in Article 106(3)
hereof has been enacted, whichever is the later: provided that the National
Assembly may by resolution and for good cause extend the period within which
such el ections shall beheld.

El ections for the first National Council shall be held on a date to be fixed

by the President by Proclamation, which shall be a date within one (1) nonth
of the date of the elections referred to in Sub-Article (6) hereof, or within
one (1) nonth of the date on which the legislation referred to in

Article 69(2) hereof has been enacted, whi chever is the later: provided that
the National Assenbly maybyresolution and for good cause extend the period
within which such elections shall be held.

Article 138 Courts and Pending Actions

(1)

(2)

The Judge-President and other Judges of the Suprenme Court of South-West Africa
holding office at the date on which this Constitution is adopted by the
Constituent Assembly shall be deenmed to have been appointed as the

Judge- Presi dent and Judges of the Hgh Court of Nami bia under Article 82
hereof on the date of I|ndependence, and upon making the oath or affirmation of
office in the termssetout in Schedule 5 hereof, shall becomethe first
Judge- Presi dent and Judges of the Hi gh courtof Namibia: provided that if the
Judge- President or any such Judges are sixty-five (65) years of age or ol der
on such date, it shall be deened that their appointnents have been ext ended
until the age of seventy (70) in ternms of article 82 (4) hereof.

(a) The laws in force imediately prior to the date of |ndependence governing
the jurisdiction of Courts within Nam bia, the right of audience before
such Courts, the manner in which procedure in such Courts shall be
conducted and the power and authority of the Judges, Magistrates and
other judicial officers, shall remain in force until repealed or anended
by Act of Parliament, and all proceedings pending in such Courts at the
date of I|ndependence shall he continued as if such Courts had been duly
constituted as Courts of the Republic of Nam bia when the proceedi ngs
were instituted.
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(b) Anyappeal noted to the Appellate Division ofthe Suprene Court of South
Africa against any judgnment or order of the Supreme Court of South-West
Africa shall bedeemedto have been noted to the Suprene Court of Nani bia
and shall be prosecuted before such Court as if that judgment or order
appeal ed agai nst had been madeby the H gh Court of Namibia and the
appeal had been noted to the Supreme Court of Nami bi a.

(c) Al crinmnal prosecutions initiated in Courts within Nanmibia prior to the
date of Independence shall be continued as if such prosecutions had been

initiated after the date of |ndependence in courtsof the Republic of
Nam bi a.

(d) Al crimesconmitted in Nanibia prior to the date ofl ndependence which
wculd be crimesaccording to the law of the Republic of Namibia if it had
then existed, shall be deemed to constitute crinmes according to the law
of the Republic of Nambia, and to be punishable as such in and by the
Courts of the Republic of Nambia.

(3) Pending the enactment ofthe |egislation contenplated by Article 79 hereof:

(a) the Supreme Court shall have the sane jurisdiction to hear and deternine
appeals from Courts in Nambia as was previously vested in the Appellate
Division of the Supreme Court of South Africa:

(b) the Supreme Court shall have jurisdiction to hear and deterni ne matters
referred to it for a decision bythe Attorney-CGeneral under this
Constitution:

(c) all persons having the right of audience before the Hi gh Court shall have
the right of audience before the Supreme Court:

(d) three (3) Judges shall constitute a quorum of the Supreme Court when it
hears appeals or deals w th matters under Sub-Articles (a) and (b)
hereof: provided that if any such Judge dies or becomesunable to act
after the hearing of the appeal or such nmatter has commenced, butprior
to judgnent , the law applicable in such circunstances to the death or

inability of a Judge of the H gh Court shall apply mutatismutandis:

(e) until rules of the Supreme courtare nmade bythe Chief Justice for the
noting and prosecution of appeals and all mattersincidental thereto, the
rules which regulated appeals from the Suprene Court of South-West Africa
to the Appellate Division of the Supreme Court of South Africa, and were
in force imediately prior to the date of |ndependence, shall apply
mutat i s mu -

Article 139 The Judicial Service Conmi ssion
(1) Pending the enactnent of |egislation as contenplated by Article 85 hereof and

the appointnment of a Judicial Service Commission thereunder, the Judicial
Service Commi ssion shall be appointed by the President byProclanmation and
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shal | consist of the Chief Justice, a Judge appointed by the President, the
Attorney-General, an advocate nomnated by the Bar Council of Namibia and an
attorney nomnatea by the Council of the Law Society of South-West Africa:
provided that until the first Chief Justice has been appointed, the President
shal | appoint a second Judge to be a nenber of the Judicial Service Commission
who shall hold office thereon until the Chief Justice has been appointed. The
Judicial Service Conmission shall elect from amongst its menbers at its first
meeting the person to preside at its neetings until the Chief Justice has been
appointed. The first task of the Judicial Service Commssion shall be to make

a recommendation to the President with regard to the appointment of the first
Chi ef Justi ce.

(2) Save as aforesaid the provisions of Article 85 hereof shall apply to the
functioning % the Judicial Service Comnmission appointed under Sub-Article (1)
hereof, which shall have all the powers vested in the Judicial Service
Conmmi ssion by this Constitution.

Article 140 The Law in Force at the Date of Independence

{1) Subject to the provisions of this Constitution, all laws which were in force
i medi ately before the date of I|ndependence shall remain in force until
repeal ed or amended by Act of Parlianment or until they are declared
unconstitutional by a conpetent Court.

{2) Any powers vested by such laws in the Governnent, or in a Mnister or other
official of the Republic of South Africa shall be deened to vest in the
CGovernment of the Republic of Nambia or in a corresponding Mnister or
official of the Government of the Republic of Namibia, and all powers, duties
and functions which so vested in the Governnent Service Comm ssion, shall vest
in the Public Service Commission referred to in Article 112 hereof.

{3) Anything done under such laws prior to the date of Independence by the
Governnent, or by a Mnister or other official of the Republic of South Africa
shall be deened to have been done by the Governnent of the Republic of Nam bia
or by a corresponding Mnister or official of the Governnment of the Republic
of Nam bia, unless such action is subsequently repudiated by an Act of
Parliament, and anything so done by the Governnent Service Comm ssion shall be
deemed to have been done by the Public Service Commission referred to in
Article 112 hereof, wunless it is determned otherwi se by an Act of Parlianent.

(4) Any reference in such laws to the President, the Government, a Mnister or
other official or institution in the Republic of South Africa shall be deened
to be a reference to the President of Nambia or to a corresponding M nister,
official or institution in the Republic of Nam bia and any reference to the
Government Service Conmi ssion or the government service, shall be construed as
a reference to the Public Service Conmission referred to in Article 112 hereof
or the public service of Nam bia.



$/20967/Add. 2
Engl i sh
Page 69

(5) For the purposes of this Article the Government of the Republic of South
Africa shall be deemed to include the Adm nistration of the
Admi ni strator-General appointed by the Government of South Africa to
adm ni ster Nami bia, and any reference to the Administrator-General in
| egi sl ation enacted by such Administration shall be deened to be a reference
to the President of Namibia, and any reference to a Mnister or official of
such Administration shall be deened to be a reference to a corresponding
Mnister or official of the Government of the Republic of Nam bia.

Article 141 Existing Appointments

(1) Subject to the provisions of this Constitution, any person holding office
under any law in force onthe date of |ndependence shall continue to hold such
office unless and until he or she resigns or is retired, transferred or
removed from office in accordance with |aw.

(2) Any reference to the Attorney-Ceneral in legislation in force inmmediately
prior to the date of Independence shall be deened to be a reference to the
Prosecutor-General, who shall exercise his or her functions in accordance wth
this Constitution.

Article 142 Appointnent of the First Chief of the Defence Force, the First
I nspector-General of Police and the First Comm ssioner of Prisons

The President shall, in consultation with the leaders of all political parties

represented in the National Assenbly, appoint by Proclamation the first Chief of

the Defence Force, the first Inspector-General of Police and the first Commi ssioner
of Prisons.

Article 143 Existing International Agreenents

Al'l existing international agreenents binding upon Namibia shall remain in force,
unless and until the National Assenbly acting under Article 63(2)(d) hereof

ot herw se deci des.
CHAPTER 21
FI NAL PROVI SI ONS

Article 144 International Law

Unl ess otherwi se provided by this Constitution or Act of Parliament, the general

rules of public international law and international agreenents binding upon Nam bia
under this Constitution shall formpart of the law of Nam bia.

Article 145 Saving

(1) Nothing contained in this Constitution shall be construed as inposing upon the
CGovernnent of Nani bi a:
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(a) anyobligations to anyother State which would not otherw se have exi sted
under international |aw

{(b) any obligations to any person arising out ofthe acts or contracts of
prior Admnistrations which would not otherwi se have been recogni sed by
international |aw As binding upon the Republic of Nam bi a.

(2) Nothing contained in this Constitution shall beconstrued as recognizing in
any way the validity of the Admi nistration of Nani bia by the Government of the
Republic of South Africa or by the Administrator-General appointed by the
Government ofthe Republic of South Africa to admi ni ster Namibia.

Article 146 Definitions

(1) Unless the context otherw se indicates, any word or expression in this
Constitution shall bear the meaning givento such word or expression in any
[ aw whi ch deals with the interpretation of statutes and which was in operation
wWithin the territory of Nami bia prior to the date of Independence.

(2) (» The word “Parlianent” shall mean the National Assembly and, once the
first National Council has been elected, shall nean the National Assenbly

acting, when so required by this Constitution, subjectto the review of
the National Council.

(b) Any reference to the plural shall include the singular and any reference
to the singular shall include the plural.

{c) Any reference to the “date of |Independence” or "Independence" shall be
deened to be areference to the day as of which Namibia is declared to be
i ndependent by the Constituent Assenbly.

(d) ..ayreferenceto the “Constituent Assenbly” shall be deened to be a

reference to the Constituent Assenbly elected for Nanmibia during

Novenber 1989 as contenplated by United Nations Security Council
Resol ution 435 of 1978.

(e) Anyreference to *"Gazette" shall be deened to be areference to the
Gover nnent Gazette of the Republic of Nami bia.

Article 147 Repeal of LAWS

The laws set out in Schedule 8 hereof are hereby repeal ed.

Article 148 Short Title

This Constitution shall be called the Namibian Constituti on.
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SCHEDULE 1

OATH AFFI RVATI ON OF JUDGES

"I, _ » do hereby swear/solemly affirmthat as a Judge of the
Republic of Namibia I will defend and uphold the Constitution of the Republic of
Nam bia as the Supreme Law and will fearlessly adnmnister justice to all persons

wi thout favour or prejudice and in accordance with the laws ofthe Republic of
Nani bi a.

(I'n the case of an oath)
So help me CGod.”
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SCHEDULE 2
CATH AFFI RMATION OF M NI STERS AND DEPUTY- M NI STERS
"I, do hereby swear/solemly affirmthat | wll be faithful

to the Republic of Nami bia: hold nmy office as Mnister/Deputy-M nister wth honour
and dignity, uphold, protect and defend the Constitution and faithfully obey,
execute and adm nister the |aws of the Republic of Nami bia, serve the people of
Namibia to the best of my ability, rot divulge directly or indirectly any matters
brought before the Cabinet and entrusted to me under secrecy, and perform the
duties of my office and the functions entrusted to nme by the President
conscientiously and to the best ofny ability.

(I'n the case of an oath)
So help me God. “
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SCHEDULE 3
OATH AFFI RVATI ON OF MEMBERS OF THE NATI ONAL ASSEMBLY AND
THE NATI ONAL COUNCI L
"I, __. , do hereby swear/solemly affirmthat | wll be faithful

to the Republic of Nambia and its people and | solemly promse to uphold and
defend the Constitution and laws of the Republic of Nanmibia to the best of ny
ability.

(I'n the case of an oath)
So help me Cod."
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SCHEDULE 4
ELECTI ON oF MEMBERS OF THE NATI ONAL ASSEMBLY
(1) For the purpose of filling the seventy-two (72) seats in the National Assenbly

pursuant to the provisions of Article 46 (1) (a) hereof, the total numberof
votes cast in a general election for these seats shall be divided by
seventy-two ( 72) and the result shall constitute the quota of votes per seat.

The total nunber of votes cast in favour of a registered political party which
offers itself for this purpose shall be divided by the quota ofvoter per seat
and the result shall, subject to paragraph (3), constitute the nunber of seats
to which that political party shall be entitled in the National Assenbly.

Where the fornula set out in paragraph (2) yields a surplus fraction not
absorbed by the nunber of seats allocated to the political party concerned
such surplus shall conpete with other simlar surpluses accruing to any other
political party or parties participating in the election, and any
undi stributed seator seats (in terms of the formula set out in paragraph (2))
shall be awarded to the party or parties concerned in sequence of the highest
surpl us.

Subj ect to the requirements pertaining to the qualification of menbers of the
National Assenbly, a political party which qualifies for seats interms of
paragraphs (2) and (3) shall be free to choose in its own discretion which
persons to nominate as nenbers of the National Assembly to fill the said seats

Provision shall be madeby Act of Parliament for all parties participating in
an election of nenmbers of the National Assembly to be represented at al
material stages of the election process and to be afforded a reasonable
opportunity for scrutinising the counting of the votes cast in such election.
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SCHEDULE 5

PROPERTY VESTING IN THE GOVERNMENT OF NAM BI A

(1) ALl property of which the ownership or control inmediately prior to the date
of independence vested in the Government of the Territory of South West
Africa, or in any Representative Authority constituted in terns of the
Representative Authorities Proclamation, 1980 (Proclamation AC 8 of 1980), or
in the Governnment of Rehoboth, or in anyother body, statutory or otherwise,
constituted by or for the benefit of any such Governnent or Authority
imediately prior to the dato of I|ndependence, or which was held in trust for
or on behalf of the Governnent of an independent Namibia, shall vest in or be
under the control of the Governnment of Nam bia.

(2) For the purpose of this Schedule, “property” shall, without detracting from
the generality of that term as generally accepted and understood, nean and
i nclude novable and imovable property, whether corporeal or incorporeal and
wheresoever situate, and shall include any right or interest therein.

(3) ALl such inmmvabl e property shall be transferred to the Governnent of Nanibia
without paynent of transfer duty, stanp duty or any other fee or charge, but
subject to any existing right, charge, obligation or trust on or over such
property and subject also to the provisions of this Constitution.

(4) The Registrar of Deeds concerned shall upon production to himor her of the
title deed to any inmovabl e property nentioned in paragraph (1) endorse such
title deed to the effect that the inmmovable property therein described is
vested in the Governnment of Namibia and shall nake the necessary entries in
his or her registers, and thereupon the said title deed shall serve and avai

for all purposes as proof of the title of the Governnent of Namibia to the
sai d property.
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SCHEDULE 6

THE NATIONAL FLAG OF THE REPUBLI C OF NAM BI A

The National Flag of Namibia shall be rectangular in the proportion ofthree in the
length to two in the width, tierced per bend reversed, blue, white and green: the
white bend reversed, which shall be one third of tae width of the flag, is charged
with another of red, one quarter of the width of the flag. In the upper hoist
there shall be a gold sun with twelve straight rays, the dianeter of which shall be
one third of the width of the flag, with its vertical axis one fifth of the

di stance fromthe hoist, positioned equidistant from the top edge and from the
reversed bend. The rays, which shall each be two fifths of the radius ofthe sun,

i ssue fromthe outer edge of a blue ring, which shall be one tenth of the radius of
the sun.
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SCHEDULE 7
| MPLEMENTATI ON OF THI'S CONSTI TUTI ON
On the day of Independence, the Secretary-General of the United Nations shall
administer to the President, elected in terms of Article 134 hereof,the oath

or affirmation prescribed by Article 30 hereof.

The President shall appoint the Prime M nister and administer to him or her
the oath or affirmation set out in Schedule 1 hereof,

The President shall administer to the first Judges of Nami bia, appointed under
Article 136 (1) hereof, the oath or affirmation set out in Schedule 5 hereof.

On the day determined by the Constituent Assenbly the National Assenbly shall
first meet, ata timeand at a place specified by the Prine Mnister.

The members of the National Assenbly, with the Prine Mnister as Chairperson,
shal | s

(a) Take the oath or affirmation prescribed by Article 55 hereof beforet he
Judge- Presi dent or a Judge designated bythe Judge-President forthis
pur pose)

(b) Elect the Speaker ofthe National Assenbly.

The National Assembly, with the Speaker as Chairperson, shall:

‘a) Elect a Deputy-Speaker?

(b) Conduct such business as its deens appropriate;

(c) Adjourn to a date to be deternmined by the National Assenbly.

The rules and procedures followed by the Constituent Assenbly forthe hol ding

of its neetings shall, mutatis mutandis.be the rules and procedures to be

foll owed by the National Assembly untisuch tinme as the National Assenbly has
adopt ed rules of procedure and standing orders under Article 59 hereof.
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SCHEDULE 8

REPEAL OF LAWS

Sout h-West Africa Constitution Act. 1968 (Act No. 39 of 1968)
Rehobot h Sel f- Government Act, 1976 (Act No. 56 of 1976)

Establi shnent of Office of Administrator-General for the Territory of South-West
Africa Proclamation, 1977 (Proclamation No. 180 of 1977 of the State President)

Enpowering ofthe Administrator-General for the Territory of South-Wst Africa to
make Laws Proclamation, 1977 (Proclamation No. 181 of 1977 of the State President)

Representative Authorities Proclamation, 1980 (Proclamation No.AG 8 of 1980)

Representative Authority of the Wites Proclamation, 1980 (Proclanmation No. AG12
of 1980)

Representative Authority of the Coloureds Proclamation, 1980 (Proclanmation
No. AG 14 of 1980)

Representative Authority of the Owanbos Proclamation, 1980 (Proclamation No. AC23
of 1980)

Representative Authority of the Kavangos Proclamation, 1980 (Proclamation No. AG 26
of 1980)

Representative Authority ofthe Caprivians Proclamation, 1980 (Proclanation
No. AG 29 of 1980)

Representative Authority of the Damaras Proclamation, 1980 (Proclamation No. AG32
of 1980)

Representative Authority of the Namas Proclamation, 1980 (Proclamation No. AC35 of
1980)

Representative Authority of the Tswanas Proclamation, 1980 (Proclamation No. 26 47
of 1980)

Representative Authority of the Hereros Proclamation, 1980 (Proclamation No.AG 50
of 1980)

Representative Authorities Powers Transfer Proclamation, 1989 (Proclamation
No. AG8 of 1989)

Government of Rehohoth Powers Transfer Proclamation, 1989 (Proclanation No.AG 32
of 1989)
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Annex |

Compari
the 1982 constitutional principles

The follow ng indicates how the provisions of the Constitution of the Republic
of Namibia, adopted by the Constituent Assembly on 9 February 1990, which is to
enter into force on the date of independence, 21 March 1990 (see article 130 of the
Constitution), conply with particular requirements of the Principles for a
Constitution for an Independent Namibia set out in document $/15287, annex,
section B, of 12 July 1982 (the "1982 Constitutional Principles"):

Principle Bl. (a) "Nanmibia will be a unitarv . . . State"

The unitary nature of Namibia is expressed explicitly in the penultimate
preanbul ar Paragraph and in article I (1). Mre inmportantly, the Constitution as a
whole calls for a unitary rather than a federal structure. In particular, the
National Assenbly is to be elected on the basis of proportional representation in
the country as a whole (see art. 49 and schedule 4) wth no menmber representing any
particular area, the President is to be elected directly by the population as whol e

(art. 28(2)) and the only organ in which there is to be any regional representation
is the National Council (art. 69(1)).

(b) "Namibiawll bea. . . sovereagn . . . State"

The sovereign nature of Nanmibia is expressed explicitly in the penultinmate and
the final preanbular paragraphs and in article 1(1) and (2). Mre inportantly, the
Constitution calls for a State that is in no way dependent, in either its donestic

or its international relations, on any other State and that conducts all of its own
affairs.

(¢) "Namibiawill bea. . . denocratic State"

The denocratic nature of Namibia is expressed explicitly in the penultinmate
preanmbul ar paragraph and in article [(1) and (2). Mre inportantly, the entire
nature of the Constitution is that of a dempbcratic State, in providing for an
el ected legislature and executive (see Principles B3 and 4 below), an independent
judiciary (see Principles B3 and 5 below) and a catal ogue of guaranteed human
rights (see Principle B5 below). Article 17(1) gives all citizens "the right to
participate in peaceful political activity intended to influence the conposition
and policies of the Government ... [and] . . . to formand join political parties".
The latter right is reaffirmed by article 21(1)(e), which is one of the rights
referred to in paragraph (a) of Principle B5 below from which no derogation is
permtted. Finally, article 95(k) calls on the Governnment to adopt "policies ained

at . . . encouragenent of the mass of the population . . . to influence Governnent
policy by debating its decisions".
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Principle B2. (a) "The Constitution will be the supreme |aw
of the State"

Article I (6) of the Constitution reads: “This Constitution shall be the
Supreme Law of Nami bia” and the final paragraph of the Preanble refers to the
Constitution “as the fundanmental law of our . . . Republic”. The supremacy of the
Constitution inforns all its subst..tivearticles. Attention is invited
particularly to articles 5 ¢hefundamental rights enshrined in the Constitution to
be upheld by all organs of Government), 24(3) and 26(5)(b) (certain provisions of
the Constitution to prevail even intinmes of national disaster, states of national
defence or public emergencies), 32 (the subjection of all presidential powers to
the Constitution), 63 (the subjection of the functions and powers of the National
Assembly to the Constitution), 78(2) (the subjection of the courts to the
Constitution), 89(2) (the subjection of the Ombudsman to the Constitution). Al
principal public officials musttake an oath on the Constitution (art. 30 and
schedules 1, 2 and 3).

(b) " (The Constitution] may be amended only bv a designated
process jnvolving the legislature or votes cast in a
popular referendum. or both*

Article 132(2) and (3) specifies how the Constitutioncan be anended by a
two-thirds majority of all the membersof the National Assenbly plus, oncethe
National Council has been established (see arts. 136(1)(c) and 137(7)), byeither a
two-thirds majority of all the members of the National Council or by a two-thirds
vote in a national referendum Article 132(4) forbi ds any amendnent of the
Constitution that would dimnish these majorityrequi renents and article 131
forbids any anmendnment that would dimnish or detract fromany of the fundamental
rights and freedons contained and defined in chapter 3 (see Principle BS5 below.

Principle B3. (a) "The Comstitution will determine the organization
and vowers of all levels of government"

Chapters 5 (the President), 6 (the Cabinet), 7 (the National Assembly), B (the
National Council), 9 (the adm nistration of Justice - i.e. the courts) and 12
(regional and | ocal governnent) of the Constitution determ ne respectively the
organization and powers of the principal central organs and of |ocal governnent.

(b) "(The Comstitution] will provide for a system of govcrnment
withthree branches; an, , , esecutive branch .., a
legislative branch ... and a ,.., judicial branch ...

Article 1( 3) states that: “The main organs of the State shall be the
Executive, the Legislature and the Judiciary.” These are provided for respectively
in chapters 5 and 6, 7 and 8, and 9.
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(c) "aa. an elected executive branch The exe-

Under article 27(2) “The executive power of the Republic of Nam bia shall vest
in the President and the Cabinet”. Under articles 26(2)(a) and 29(l)(a) the
President is to be elected for a normal five-year term by “direct, universal and
equal suffrage”, except that the first President is elected by the Constituent
Assenmbly (see art. 134(1)). Under article 35(1) the Cabinet is to consist of the
President, the Prime Mnister and other M nisters appointed from the members of the
National Assenbly (all except six of whom are elected, as discussed under
Principle B3 (e) bel ow).

(d) ".. . an... executive branch which will be responsibleto

the legislative branch"
The National Assembly, acting with the National Council, mayremovethe

President by inpeachment under article 29(2). Under article 32(9) amost al |
Presidential actions can be reversed by a two-thirds vote of the National

Assenbly.  As to members of the Cabinet, the National Assenbly under article 39 may
require the President to terminate the appointnent ofany member of the Cabinetin
whom it resolves it has no confidence. Finally, article 41 states that “All

M nisters shall be accountable . . . both to the President and to Parlianent”.

(e) h__aJ_egLsJ_aUALe_hLamh_t_o_nulﬂnm_MmL;md
equal suffrage . . . . The . . . legislative branch will be
const tuted Dv periodic and genuine electjons which will
be hefd bv secret vote"

The legislative branch is to consist principally of the National Assenbly,
whi ch under article 46(1)(a) is to consist of 72 voting members“el ected by the
regi stered voters by general, direct and secret ballot”, for a maxinumterm of five
years (art. 50). Under article 49 these elections are to be “in accordance with
the principles of proportional representation” and the nethod of allocating seats
is specified in schedule 4; (see also Principle B4 below). Although
articles 32(5)(c) and (46)(1)(b) provide that there maybeup to six appointed
menbers of the National Assenbly, these are not to have a vote and therefore wll
not have any genuine |egislative functions.

The menbers of the National Council, which under articles 74(1)(a) and 75 will
have basically ancillary functions in regard to the adoption of legislation, as
wel | as certain nmiscellaneous functions to be exercised in co-ordination with the
National Assenbly, will under articles 69 and 70be el ected, for amaximumterm of
six years, by the regional councils from anongst their popularly elected nmenbers
(art. 106(3)).
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(f) "...aleqgislative branch . . . which will be resvonsible
for the Passage of all |aws"

Under article 44, "the legislative power of Nanibia shall be vested in the

National Assenbly with the power to pass laws . .."; under article 63(1), "the
National Assenbly, as the principal |egislative authority in and over Nanibia,
shall have the power . . . to make and repeal laws . ..". The only limtations on

that power are the restricted review functions of the National Council provided for
in articles 74(1)(a) and 75, and the need to secure presidential assent, which
under articles 56 and 64 cannot be withheld if a bill receives a two-thirds vote in
the National Assenbly and if, should that be necessary, a conpetent court decides
that the bill does not violate the Constitution. Although the President has
limted power to proclaimregulations in a declared energency, such regulations
must under article 26(5) and (6) be pronptly confirmed by the National Assenbly to
retain their validity. Finally, under article 108(d) Regional Councils may "nmake
such by-laws or regulations as may be deternined by Act of Parlianent", but under
article 111(5) these "shall cease to be of force if a resolution to that effect is
passed by the National Assenbly".

(g) "... an indevendent iudicial branch

A "free and independent judiciary" is called for by the third preanbul ar
paragraph. Article 78(2) specifies that *The Courts shall be independent . ..»,
which is ensured by the procedure for appointing judges by the President on the
recomendation of a Judicial Service Conmission (arts. 32(4)(a)(aa) and 82(1}), for
alife term i.e. to age 65, subject to extension by the President to age 70
(art. 82(4a)), and not subject to renoval except on limted grounds and on the
recomendation of the Judicial Service Commission (art. 84). Furthernore, judges
and judicial officers are protected frominterference by menbers the Cabinet, the
Legislature or any other person, including the Ombudsman, by articles 78(3) and 93.

(h) "a_. . . iudicial branch which will be responsible for the
intervretation of the Constitution and for ensuring its
suvrenacv and the authority of the |aw'

Both the Suprenme Court and the High Court have jurisdiction covering "the
interpretation, inplenentation and upholding of this Constitution", under
articles 79(2) and 80(2). Under article 64 a conpetent court may also be asked to
deci de whether a bill adopted by the National Assenbly conflicts with the
Constitution. The function of the courts in general in ensuring the authority of

the law follows fromthe unrestricted vesting of the judicial power in the courts
of Nam bia (art. 78(1)).
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Principle B4. "The electoral system will be consistent with the

These principles specified how th: Constituent Assenbly was to be elected by
universal adult suffrage, secret ballot, with assistance to illiterate voters and a
free electoral canpaign guaranteed by freedom of speech, assenbly, novenent and
press, resulting in an Assenbly fairly representing the different political parties
that gained substantial support in the election.

Under article 28(2)(a) the President is to be elected “by direct, universa

and equal suffrage”. Under articles 46(1)(a) and 49 the voting nenbers of the
National Assenmbly are to be elected "by the registered voters by general, direct
and secret ballot” . . . "in accordance with the principles of proportiona

representation” as specified in schedule 4. Article 17(2) provides that every
citizen who has reached the age of 18 has the right to vote. The rights to
organi ze political parties, to canpaign and to freedom of speech, assenbly,
movenent and press are guaranteed by articles 17¢(1) and 21(1)(a), (d) and (e), as
di scussed further in connection with Principle B5 (paragraphs (£)-(h), bel ow).

Principle BS5. (a) "There will be a declaration of
fundamental rights ,,."

The entire chapter 3 (arts. 5-25) of the Constitution is entitled “Fundamenta
human rights and freedoms” . It should be noted that, by articles 131 and 132(51(a)
the provisions of that chapter are “entrenched” in the Constitution, in that no
anendnent thereof is permssible that would repeal, dininish or detract. fromthese
rights and freedons. Articles 22 and 25(1) restrict or prohibit any |egislative
interference with these rights and freedons.

Furthernore, under article 24(3), read together in particular with article 5
referred to therein and also with article 26(5)(b), there may not be any derogation
from or suspension of any of the fundanental rights and freedons enshrined in that
chapter, even during declared emergencies or “states of national defence” including
under martial law in addition, a number of particularly inport-ant. rights and
freedons are specifically referred to in article 24(3) wi.ich cannot bhe derogated
from ox suspended, as indicated in paragraphs (b), (e), (f), (h), (i), (3), (1),

(m and (n) below, in paragraph (c) under Principle B1 above and under Principle B6
bel ow

(b) "..._[the] declaration Qf fundamental rights .,. will

include the right{s)] to life ,..."

The right to life is referred to in the second preanhul ar paragraph, and
article 6 unconditionally bars capital punishment. This is one of the rights
referred to under Principle BS (a) above which cannot be derogated from or
suspended.



§720967/Add. 2
Engl i sh
Page 84

(c) "[rightg tol . . persopal liberty ...."

Li berty is referred to in the second preanbul sr paragraph. Article 7
prohi bits deprivation “of personal libertv except according to procedures
established by 1aw". Article 11¢1) prohibits arbitrary arrest or detention.
articles 11(2) to (5) and 24(2)(a) to (d) specify precisely the rights of arrested
or detained persons, including illegal immgrants, and article 15(5) specifically
bars any preventive detention ofchildren under 16.

(d) *"(xights to] ... freedom of movement ,,.."

Article 21(1)(g), (h) and (i) guarantees the right of all persons to move

freely throughout Namibia, to reside or settle in any part of Nanmibia and to |eave
and return to Nam bi a.

(e) "{rights] ... to freedom .. conscience . .:"

Article 21( 1) (b) guarantees “freedom of thought, conscience and belief”. This
is one of the rights referred to under Principle B5 (8) above which cannot be
derogated from or suspended.

(£) “.,.[rights) . . . to freedom of expression ...."

Article 21(1) (a) guarantees “freedom of speech and expression, which shall
i ncl ude freedom of the press and ot her nedia”. This is one ofthe rights referred
to under Principle BS (a) above which cannot be derogated from or suspended.

‘.9) "MW"

Article 21(1)(d) guarantees the right to “assenble peaceably end w thout arms".

(h) ... [rights] ... t7 freedom of ... association. including
political parties and trade unjions

o 1
’

Article 21(1) (e) guarantees “freedom of associ ation, which shall include
freedom to form and j oi n associ ati ons or unions, including trade unions and
political parties’,this is one of the rights referred to under Principle 85 (a)
above which cannotbe derogated from or suspended. Artacle 17(1) guarantees
citizens the right to participate in peaceful political activity, including to form

and join political parties. Article 95(c) encouragesthe foimation of independent
trade unions.
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(i) *“[rights]. . . to due process. .."

Article 12(1)(a)-(f) sets out the procedures guaranteeing a fair trial in
determining civil rights and obligations and disposing of crininal charges. This
is one of the rights referred to under Principle B5 (a) above which cannot be
derogated from or suspended.

(j) ™“[rights]. . .to ... ecrualitv before the law . .."

Article 10¢1) specifies that "all persons shall be equal before the law" This

is one of the rights referred to under Principle B5 (a) above which cannot be
derogated from or suspended.

{k) ... Irights]l . . . to protection fromarbitrarv deprivation
ofrivate property or deprivation of orivate property
wi t hout iust compens

Article 16(1) guarantees to all persons the right to "acquire, own and di spose
of all forms of . . . property", although pernitting its limtation in respect of
non-citizens. Article 16{2) regulates the right of expropriation by the State and

calls for "the paynent of just conpensation, in accordance with requirements and
procedures to be determined by Act of Parlianent".

(1) . . [rightsl . . . to freedomfromracial. ethnic. reliaious
or sexual discrimnation"

Article 10(2) specifies that "no persons nmay be discrimnated against on the
grounds of sex, race, colour, ethnic origin, religion, creed or social or econonic
status"; this is one of the rights referred to under Principle B5S (a) above which
cannot be derogated from or suspended. Article 23(1) specifically prohibits racial
discrimnation and the practice and ideology of apartheid and article 23(2) and (3)
makes provision for correcting the effects of past discrinination by affirnative
action. {See also article 14(1) and the second preambular paragraph.)

(m) "The declaration of rights Will be consistent With the
provisions of the Universal Declaration of Human
Rights"

The aforenentioned provisions, which are based on the 1948 Declaration, are
al |l consonant therewth. In addition it should be noted that the Constitution al so
provides for a nunber of other rights that were not recited in the 1982 Principles
but are provided for in the Declaration:
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Article of
Article of Uni ver sal
Right ) Constitution Decl arati on
Human dignity 8(1) 8(2)(a) 1
Freedom from torture 8(2)(b) as 5
No slavery or servitude 9 a/ 4
Privacy 13 12
Fam |y 14 16
Children 15 25(2)
Rel i gi on 19, ars 21(1)(c) a/ 18
Pr of essi on 21(1)(3) 23(1)
Educati on 20 26

a/ These are anong the rights referred to under Principle B5 (a)
above which cannot be derogated fromor suspended.

In addition, a number of economicand social rights, aswell as the right
to asylum called forby the Universal Declaration, arereferred to in
chapter 11 (Principles of State policy).

(n) "Aggrieved individuwals will be entitled to have the
courts adjudicate and enforce these rights"

Article 5 provides that “the fundamental rights and freedons enshrined in
[the Chapter entitled “Fundamental human rights and freedoms”] . . . shall be
enforceable by the Courts in the nanner hereinafter prescribed”.

Article 25(2) to (4) specifiesthe access of aggrieved prsisto the courts
and the latters’ powers to fashion appropriate remedies, Article 95(h) seeks
to assist in the practical inplenentation of this guarantee by providing for
legal aid in specified circunstances. Article 24(3) prohibits “denial of
access by any persons to legal practitioners or a Court of law', and this is
among therights referred to under Principle B5 (a) above which cannot be
derogated from or suspended, Furthernore, article 91(a) and (e){dd) gives the
Ombudsman power to investigate conplaints concerning violations of fundanental
rights and freedomsand to bring proceedings before conpetent courts for an
interdict or someother suitable renedy.
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Principle B6. "It will be forbidden to create criminal
offences with retrospective effect or
to proviQe for increased penalties with
retrospective effect"

Article 12(3) includes precisely the above-stated prohibitions. Thisis

one of the rights referred to under paragraph (a) of Principle B5 above which
cannot be derogated from or suspended.

Principle B7. (a) "Provision will be made for the balanced
structuring of the public serxvice, the
police service and the defence services
and_for equal access by all to
recruitment of these services"

Articles 113(a)(aa), 116(2), 119(2) and 122(2) respectively enpower the
Public Service Commission to advise on “the appointnent of suitable persons to
enpl oyment in the public service, with special regard to the bal anced

structuring thereof”, and require the Inspector-General of Police to “make
provision for a balanced structuring of the police force”, the Chief of the
Def ence Forceto do so for “the defen 2 force” and the Commissioner of Pri sons
to do so for "the prison service”. Inaddition, article 23( 2) enpowers
Parliament to legislate in order to achieve “a balanced structuring of the
public service, the police force, the defence force and the prison service”.
Article 91(b) gives the Orbudsman the task ofinvestigating, inter alia.
conplaints relating “to the failure to achieve a balanced structuring of [the
public, defence, police and prison] services or equal access by all to the
recrui tnent of such services”.

(b) "The fair administration of personnel policy in relation
to these sexvices will be assured by appropriate
» 1 : 1 ! : Q d °| E E "

Article 112(1) and (2) establishes an “independent” Public Service
Conmi ssion and article 113(a){(bb} specifically charges the Conmi ssion to

advi se on “the exercise of adequate disciplinary control ...to assure ths
fair administration of personnel policy”. Article 91(b) charges the

i ndependent Orbudsman (art. 89(2) ) with “the duty to investigate conplaints
concerning . . . the failure to achieve . . . fair administration in relation to

[the pubi ic, defence, police and prison] services”.

Principle B8. "“Provision will be made for the establishment
of elected councils for local or regional
administration, or both"

Chapter 12 in general and article 102(1) in particular provides for
"regional and | ocal government,. . . Wwhich shall consist of . . . regions and
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Local Authorities . . .". Article 102(3) requires that “every organ of regional
and local government shall have a Council as the principal governing body,
freely elected in accordance with this Constitution . ..".

PR sl

|



