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Present: President Sir Muhammad ZAFRULLA KHAN; Vice-President AMMOUN; 
Judges Sir Gerald FITZMAURICE, PADILLA NERVO, FORSTER, GROS, 
BENGZON, PETRBN, LACHS, ONYEAMA, DILLARD, IGNACIO-PINTO, DE 
CASTRO, MOROZOV, JIMBNEZ DE ARBCHAGA; Registrar AQUARONE. 

Concerning the legal consequences for States of the continued presence of 
South Africa in Nanlibia (South West Africa), notwithstanding Security Council 
resolution 276 (1970), 
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PrPsents: Sir Muhammad ZAFRULLA KHAN, Phident; M. AMMOUN, Vice- 
Prhident; sir Gerald FITZMAURICE, MM. PADILLA NERVO, FORSTEII, 
GROS, BENGZON, PETRBN, LACHS, ONYEAMA, DILLARD, IGNACIO-PINTO, 
DE CASTRO, MOROZOV, JIMBNEZ DE AR~CHAGA, JLrges; M. AQLJARONE, 
GrejJier. 

Au sujet des conskquences juridiques pour les Etats de la prksence continue 
de I’Afrique du Sud en Namibie (Sud-Ouest africain), nonobstant la rCsolution 
276 (1970) du Conseil de stcuritk, 
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17 NAMIBIA (S.W. AFRICA) (ADVISORY OPINION) 

THE COURT, 

composed as above, 

gives the.followi,ig Advisory Opinion: 

1. The question upon which the advisory opinion of the Court has been 
asked was laid before the Court by a letter dated 29 July 1970, filed in the 
Registry on 10 August, and addressed by the Secretary-General Of the United 
Nations to thepresident of thecourt. In hisletter the Secretary-General informed 
the Court that, by resolution 284 (I 970) adopted on 29 July 1970, certified true 
copies of the English and French texts of which were transmitted with his letter, 
the Security Council of the United Nations had decided to submit to the Court, 
with the request for an advisory opinion to be transmitted to the Security 
Council at an early date, the question set out in the resolution, which was in 
the following terms: 

“The Security Cotrucil, 

Reqfir/rGg the special responsibility of the United Nations with regard 
to the territory and the people of Namibia, 

Recalling Security Council resolution 276 (1970) on the, question of 
Namibia, 

Tu/ci/~~ note of the report and recommendations submitted by the 
Ad Hoc Sub-Committee established in pursuance of Security Council 
resolution 276 (1970), 

Tokh~gJirrther note of the recommendation of the Ad Hoc Sub-Committele 
on the possibility of requesting an advisory opinion from the I’nternational 
Court of Justice, 

Considering that an advisory opinion from the International Court of 
Justice would be useful for the Security Council in its further consideration 
of the question of Namibia and in furtherance of the objectives the Council 
is seeking 

1. Decides to submit in accordance with Article 96 (I) of the Charter, 
the following question to the International Court of Justice with th’e 
request for an advisory opinion which shall be transmitted to the Securit:y 
Council at an early date: 

‘What are the legal consequences for States of the continued presencme 
of South Africa in Namibia, notwithstanding Security Council resolu- 
tion 276 (1970)?’ 
2. Requests the Secretary-General to transmit the present resolution to 

the International Court of Justice,. in accordance with Article 65 of the 
Statute of the Court, accompanied by all documents likely to throw light 
upon the question.” 

2. On 5 August 1970, thdt is to say, after the despatch of the Secretary- 
General’s letter but before its receipt by the Registry, the English and Frenclh 
texts of resolution 284 (1970) of the Security Council were communicated to 
the President of the Court by telegram from the United Nations Secretariat, 
The President thereupon decided that the States Members of the United Nations 
were likely to be able to furnish information on the question, in accordance 
with Article 66, paragraph 2, of the Statute, and by an Order dated 5 August 
1970, the President fixed 23 September 1970 as the time-limit within which the 
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NAMIBIE (S.-O. AFRICAIN) (AVIS CONSULTATIF) 17 

LA COUR, 

ainsi composke, 
dome l’nvis co~7sultatif suivnnt: 

I. La Cour a et6 saisie de la question sur laquelte I’avis consultatif lui est 
demand6 par une lettre du SecrCtaire g&&al de I’Organisation des Nations 
Unies au PrCsident de la COLII. da& du 29 juillet 1970 et reque au GrefTe le 10 
aok Dans cette lettre, le SecrBtaire g&-r&al Porte A la connaissance de la COLW 
que, parla rCsolution284(1970)adopl~ele29juillet 1970 dontletextecertifiC con- 
formeen anglais et en francais est joint A sacommunication, le Conseil de SCCU- 

ritb des Nations Unies a dkcidt de soumettre a laCour,en demandant qu’un avis 
consultatif lui soit transmis B une date rapprochte, la question &on&e dans In 
rbolution dont les termes sont lessuivants: 

ctLe Conseil de sPcuritP, 

Rtbfirt77nnt la responsabilitk spCciale de I’Organisation des Nations 
Unies en ce qui concerne le territoire et le peuple de la Namibie, 

Rnppelnn! la rCsolution 276 (1970) CILI Conseil sur la question de Namibie, 

Pretmt7t note du rapport et des recommandations p&sent& par le Sous- 
Cornit& ad hoc en application de la r&solution 276 (1970) du Conseil de 
sCcurit6, 

Pretmt note 6gctletnent de la recommandation du SowComitB nJ hoc 
touchant la possibilitk de demander un avis consultatif h la Cour inter- 
nationale de Justice, 

Conside’tmt qu’un avis consultatif de la Cour internationale cle Justice 
serait utile au Conseil de &curitC~pour continuer A examiner la question 
de la Namibie et pour la rkalisation des objectifs recherchks par le Conseil, 

I. D&i& de soumettre, conform6ment au paragraphe I de I’article 96 
de la Charte, la question suivante A In Cour internationale de Justice en 
demandant qu’un avis consultatif soit transmis au Conseil de stcuritk h 
une date rdpprochke : 

((Quelles sont les conskquences juridiques pour les Etats cle la prksence 
continue de I’Afrique du Sud en Namibie, nonobstant la rCsolution 276 
(1970) du Conseil de skuritk?.?n 
2. Prie le SecrCtaire gtntral de transmettre la prksente r&solution h la 

Cow internationale de Justice, conformkment B I’articie 65 du Statut de 
la Cour, en y joignant tout document pouvant servir9 Clucider la question.)) 

2. Le 5 aoat 1970, aprb I’envoi de la lettre du Secrktaire gh6ral mais avant 
sa rkeption au Greffe, Ies textes anglais et franpis de la r6solution 284 (1970) 
du Conseil de sCcuritC ont CtC communiquh au PrCsident de la Cow t&h 
graphiquement par le SecrCtariat de I’Organisation des Nations Unies. Le 
PrCsident a d&id6 alors que les Etats Mernbres des Nations Unies &aient 
susceptibles de fournir des renseignements sur la question, conformhent h 
I’article 66, paragraphe 2, du Statut et, par ordonnance du 5 aoat 1970 il a 
fix6 au 23 septembre 1970 la date d’expiration CILI d&hi clans lequel la Cow 
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I8 NAMIBIA (SW. AFRICA) (ADVISORY OPINION) 

Court would be prepared to receive written statements from them. The same 
day, the Registrar sent to the States Members of the United Nations the special 
and direct communication provided for in Article 66 of th.e Statute. 

3. The notice of the request for advisory opinion, prescribed by Article 66, 
paragraph I, of the Statute, was given by the Registrar to all States entitled 
to appear before the Court by letter of 14 August 1970. 

4. On 21 August 1970, the President decided that in addition to the States 
Members of the United Nations, the non-member States entitled to appear 
before the Court were also likely to be able to furnish information on the 
question. The same day the Registrar sent to those States the special and direct 
communication provided for in Article 66 of the Statute. 

5. On 24 August 1970, a letter was received by the Registrar from the Secretary 
for Foreign Affairs of South Africa, whereby the Government of South Africa, 
for the reasons therein set out, requested the extension to 31 January 1971 of 
the time-limit for the submission of a written statement. The President of the 
Court, by an Order dated 28 August 1970, extended the time-limit for the 
submission of written statements to I9 November 1970. 

6. The Secretary-General of the United Nations, in two instalments, and 
the following States submitted to the Court written statements or letters setting 
forth their views: Czechoslovakia, Finland, France, Hungary, India, the 
Netherlands, Nigeria, Pakistan, Poland, South Africa, the United States of 
America, Yugoslavia. Copies of these communications were transmitted to all 
States entitled to appear before the Court, and to the Secretary-General of the 
United Nations, and, in pursuance of Articles 44, paragraph 3, and 82, para- 
graph 1, of the Rules of Court, they were made accessible to the public as 
from 5 February 197 I. 

7. The Secretary-General of the United Nations, in pursuance of Article 65, 
paragraph 2, of the Statute transmitted to the Court a dossier of documents 
likely to throw light upon the question, together with an Introductory Note; 
these documents were received in the Registry in instalments between 5 Novem- 
ber and 29 December 1970. 

8. Before holding public sittings to hear oral statements in accordance with 
Article 66, paragraph 2, of the Statute, the Court had first to resolve two 
questions relating to its composition for the further proceedings. 

9, In its written statement, filed on 19 November 1970, the Government of 
South Africa had taken objection to the participation of three Members of the 
Court in the proceedings. Its objections were based on statements made or 
other participation by the Members concerned, in their former capacity as 
representatives of their Governments, in United Nations organs which were 
dealing with matters concerning South West Africa. The Court gave careful 
consideration to the objections raised by the Government of South Africa, 
examining eachcase separately. In each of them the Court reached the conclusion 
that the participation of the Member concerned in his former capacity as 
representative of his Government, to which objection was taken in the South 
African Government’s written statement, did not attract the application of 
Article 17, paragraph 2, of the Statute of the Court. In tnaking Order No. 2 
of 26 January 1971, the Court found no reason to depart in the present advisory 
proceedings from the decision adopted by the Court in the Order of 18 March 
1965 in the Solcth West Africa cases (Ethiopia v. South Africa; Liberia v. 
South Africa) after hearing the same contentions as have now been advanced 
by the Government of South Africa. In deciding the other two objections, the 
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NAMlBlE (S.-O. AFRICAIN) (AVIS CONSULTAT@ 18 

serait disposke & recevoir de ces Etats des exposes kit% Le m&me jour, le 
Grefier a envoy6 aL,x Eta& Membres des Nations Unies ]a COmllUlliCatiOfI 

sp&iale et directe pldvue & I’article 66 du StatLIt. 
3, La notification de ]a requtte pour avis consultatif, prescrite par l’artkk 

66, paragraphe 1, du Statut, a BtC adressCe par ]e Greffier, dans une lettre du 
I4 aoilt 1970, & tous les Etats admis &ester devant la Cour. 

4. Le 2] aofit 1970, ]e PrCsident a decide que, outre les Etats Membres des 
Nations Unies, ]es Etats non membres admis h ester devant la Cour Ctaient mISSi 
susceptibles de fournir des renseignements sur la question. Le m&e jOLll., k 
Grefier leur a envoy6 la communication spCcia]e et directe prCvue g I’article 
66 du Statut. 

5. Le 24 aoat 1970, ]e Greffier a rec;u du secretaire aux affaires titrangkres de 
]‘Afrique du Sud une lettre par laquelle ]e Gouvernement sud-africain, pour 
]es raisons par lui indiquCes, demandait le report au 31 janvier 1971 de la date 
d’expiration du dClai pour la pltsentation d’un expose Bcrit. Par ordonnance 
du 28 aoGt 1970, le PrCsident a report6 au I9 novembre 1970 la date d’expiration 
du dClai dans lequel des exposCs ecrits pouvaient &tre dCposCs. 

6. Ont soumis & la Cour des exposCs Ccrits OLI des lettres exprimant leurs vues 
le Secretaire g&&al de I’Organisation des Nations Unies (en deux Iivraisons) 
et les Etats ci-apr&: Afrique du Sud, Etats-Unis d’AmCrique, Finlande, France, 
Hongrie, Inde, NigCria, Pakistan, Pays-Bas, Pologne, Tchtcoslovaquie, 
Yougoslavie. Des copies de ces communications ont BtC transmises & tous les 
Etats admis & ester devant la Cour ainsi qu’au SecrCtaire gCnCral de I’Organi- 
sation des Nations Unies et, en application des articles 44, paragraphe 3, et 82, 
paragraphe I, du Rkglement, les exposes Bcrits pr&entis en I’affaire ont &tC 
rendus accessibles au public B dater du 5 fevrier I97 I. 

7. ConformCment & I’article 65, paragraphe 2, du Statut, le SecrBtaire gCnCral 
de I’Organisation des Nations Units a transmis a la Cour, avec une note 
d’introduction, un dossier de documents pouvant servir a &ucider la question; 
ces documents sont parvenus au Greffe, sous plusieurs plis, enlre le 5 novembre 
et le 29 dCcembre 1970. 

8. Avant de tenir des audiences publiques pour entendre des expos& oraux 
conform8ment g I’article 66, paragraphe 2, du Statut, la Cow avait d trancher 
deux questions relatives ti sa composition pour la suite de la prockdure. 

9. Dans son expost Ccrit, prCsent6 le 19 novembre 1970, le Couvernement 
sud-africain wait formu]B des objections & la participation de trois membres 
de la Cour & la procCdure. II se fondait sur des dCclarations que ces membres 
avaient faites, g I’Cpoque oh ils reprCsentaient leur gouvernement, devant des 
organes des Nations Unies s’occupant de probl&mes relatifs au Sud-&lest 
africain ou sur leur participation en la m&me qualit aux travaux de ces organcs. 
La Cow a examint avec soin les objections du Gouvernement sud-africain, 
envisageant chaque cas &parCment. Pour chacun d’eux, ]a Cour est parvenUe 

9 la conclusion que la participation du juge en question, comme reprksentant 
de son gouvernement, & laquelle le Gouvernement sud-africain avail objectb 
dans son exposC tcrit, n’appelait pas I’application de ]‘artic]e 17, paragraphe 2, 
du Statut. En adoptant son ordonnance no 2 du 26 janvier 1971, la Cour n’a Vu 
aucune raison de s’kcarter en la prbsente procbdure consultative de ]a d&&ion 
qu’e]le avai t prise dans son ordonnance du I8 mars 1965 dans les anaires du 
SLdOLresr crfricnh (Ethiopie c. Afrique hi Sucl; LibCrin c. A.fiique &I &cl) ap& 

avoir entendu tes m&mes observations que celles que le Gouvernement sud- 
africain formule aujourd’hui. Pour se prononcer sur les deux autres cas, ]a 
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19 NAMIBIA (s.w. AFRICA) (AOWS~RY OPINION) 

Court took intoconsideration tkat the activities in United Nations organs of the 
Members concerned, prior to their election to the Court, and which are referred 
to in the written statement of the Government of South Africa, do not fur&h 
grounds for treating these objections differently from those raised in the appli- 
cation to which the Court decided not to accede in 1965, a decision confirmed 
by its Order No. 2 of 26 January 1971. With reference to Order No. 3 of the 
same date, the Court also took into consideration a circumstance to which its 
attention was drawn, although it was not mentioned in the written statement of 
the Government of South Africa, namely the parlicipalion of the Member 
concerned, prior to his election to the Court, in the formulation of Security 
Council resolution 246 (1968), which concerned the trial at Pretoria of thirty- 
seven South West Africans and which in its preamble took into account General 
Assembly resolution 2145 (XXL). The Court considered that this participa- 
tion of the Member concerned in the work of the United Nations, as a represen- 
tative of his Government, did not jllstify a conclusion different from that 
already reached with regard to the objections raised by the Government of South 
Africa. Account must also be taken in this respect of precedents established 
by the present Court and the Permanent Court wherein judges sat in certai;n 
cases even though they had taken part in the formulation of texts the Court 
wasasked to interpret.(P.C.l.J., Series A, No. I, p. I I ; P.C.I.J., Series C, No. 84, 
p. 535; P.C.J.J., Series E, No. 4, p. 270; P.C.J.J., Series E, No. 8, p. 251.) After 
deliberation, the Court decided, by three Orders dated 26 January 1971, and 
made public on that date, not to accede to theobjections which had been raised. 

IO. By a letter from the Secretary for Foreign Affairs dated I3 November 1970, 
the Government of South Africa made an application for the appointment of 
a judge ntl hoc to sit in the proceedings, in lerms of Article 31, paragraph 2, 
OF the Statute of the Court. The Court decided, in accordance with the terms 
of Article 46 of the Statute of the Court, lo hear the contentions of Soutih 
Africa on this point in camera, and a closed hearing, at which representatives 
of India, the Netherlands, Nigeria and the United States of America were also 
present, was held for the purpose on 27 January 1971, 

il. By an Order dated 29 January 1971, the Court decided to reject the 
application of the Government of South Africa. The ‘Court thereafter decided 
that the record of the closed hearing should be made accessible lo the public. 

12. On 29 January 1971, the Court decided, upon the application of the 
Organization of African Unity, that that Organization was also likely to be 
able to furnish information on the question before the Court, and that the 
Court would therefore be prepared to hear an oral statement on behalf of the 
Organization. 

13. The States entitled to appear before the Court had been informed by the 
Registrar on 27 November 1970 that oral proceedings in the case would be! 
likely to open at the beginning of February 1971. On 4 February 1971, notifica-, 
tion was given to those States which had expressed an intention to make oral 
statements, and to the Secretary-General of the United Nations and the 
Organisation of African Unity, that 8 February had been fixed as the opening 
date. At 23 public sittings held between 8 February and I7 March 1971, oral 
statements were made to the Court by the following representatives: 
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Cow a tenu compte du fait que l’activitb des membres de la Cow en question, 
dans des organes des Nations Unies, avant leur election a la Cow, activite a 
laquelie le Gouvernement sud-africain s’est refere dans son expose Ccrit, ne 
justifiait pas que ces objections soient trait&es differemment de celles qu’avait 
soulevees la requete a laquelle la Cow n’avait pas fait droit en 1965, dans we 
decision qui a et6 confirmee par I’ordonnance no 2 du 26 janvier 1971. En ce 
qui concerne I’ordonnance 11’ 3 de la m@me date, la Cour a tenu compte aussi 
d’un CiCment sur lequel son attention a Cte appelee bien qu’il n’ait pas Cte 
mentionne dans I’expose Ccrit du Gouvernement sud-africain: il s’agit du fait 
que le membre de la Cour en question a. participe, avant son election a la Cow, 
a l’elaboration de la resolution 246 (1968) du Conseil de securite qui concernait 
le pro& de trente-sept ressortissants du Sud-Ouest africain a Pretoria et tenait 
compte dans son preambule, de la resolution 2145 (XXI) de I’AssemblCe 
g&kale. La Cow a estime que la participation de ce membre aux travaux des 
Nations Unies, comme representant de son gouvernement, ne justifait pas une 
conclusion differente de celle qui avait deja CtC adoptee a I’egard des objections 
formultes par le Gouvernemcnt sud-africain. On doit prendre aussi en conside- 
ration h cet Cgard des precedents Btablis par la Cour actuelie et la Cour perma- 
nente et d’apres lesquels des juges ont siege dans certaines affaires bien qu’ils 
aient pris part a l’elaboration de textes que la Cour etait invitee h interpreter 
(C.P.J.I. .sc+ie A 11’ I, p, II; C.P.J.I. sPt?e Ct1’84, p. 535; C.P.J.I. s&Ye En”4, 
p. 262; C.P.J.I. sckie E 11” R, p. 242). Aprbs delibet+. en chambre du conseil, la 
Cow a decide, par trois ordonnances du 26 janvier 1971 rendues publiques a 
cette date, de ne pas faire droit ~LIX objections soulevees. 

IO. Par lettre du secretaire aux affaires btrangeres en date du I3 novembre 
1970, le Gouvernement sud-africain await present& une demande tendant a la 
designation d’un juge ncl /WC pour sieger en I’affaire aux termes dc Particle 31, 
pal-agraphe 2, du Statut de la Cour, Conformement a l’article 46 de son Statut, 
la Cour a decide d-entendre a huis clos les observations de I’Afriquc du Sud 
sur ce point et elle a tenu a cette fin, le 27 janvier 1971, une audience a huis clos 
j laquelle ont assiste Cgalement des representants des Etats-Unis d’Amerique, 
de I’lnde, du Nigeria et des Pays-Bas. 

1 I I Par ordonnance du 29 janvier 1971, la Cour a decide de rejeter la demande 
du Gouvernement sud-africain. Elle a decide ensuite de rendre accessible au 
public le compte rendu de I’audience a huisclos. 

12. Le 29 janvier 1971, statuant sur une demande presentee par I’Organisation 
de I’unitC africaine, la Cow a decide que cette organisation Btait, elle aussi, 
susceptible de fournir des renseignements sur la question dont la Cow etait 
saisie, et que la Cour wait done disposee a entendre LIII expose oral qui serait 
fait au nom de cette organisation. 

13. Le 27 novembre 1970, le Greflier avait inform& les Etats admis a ester 
devant la Cow que la procedure orale en I’atlkire commencerait probablement 
au debut du mois de fevrier 1971. Le 4 fevrier 1971, les Etats qui avaient 
manifest8 I’intention de presenter des exposes oraux, le Secretaire general de 
I’Organisation des Nations Unies et I’Organisation de I’unitC africaine ont CtC 
inform&s que la elate d’ouverture de la procedure orale Ctait fix&e au 8 fevrier. 
Au tours cle vingt-lrois audiences publiques, tenues entre le 8 fevrier et le I7 
mars 197 I, la Cow a entendu, en leurs exposes ordux, les representants ci-aprb: 
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20 NAMIBIA (S.W. AFRICA) (ADVISORY OPINION) 

for the Secretary-General Mr. C. A. Stavropoulos, Under-Secretary- 
of the United Nations: General, Legal Counsel of the United 

Nations, and Mr. D. B. H. Vickers, Senior 
Legal OfFicer, Office of Legal Affairs; 

for Finland : 

for the Organisation of 
African Unity: 

for India: 

for the Netherlands : 

for Nigeria: 

for Pakistan : 

for South Africa: 

for the Republic of 
Viet-Nam : 

for the United States of 
America: 

Mr. E. J. S. Cast&, Professor of International 
Law in the University of Helsinki; 

Mr. T. 0. Elias, Attorney-General and Com- 
missioner for Justice of Nigeria; 

Mr. M. C. Chagla, M.P., Former Minister for 
Foreign Affairs in the Government of India; 

Mr. W. Riphagen, Legal Adviser to the 
Ministry of Foreign Affdirs; 

Mr. T. 0. Elias, Attorney-General and Com- 
missioner for Justice; 

Mr. S. S. Pirzada, S.Pk., Attorney-General of 
Pakistan; 

Mr. J. D. Viall, Legal Adviser to the Depart- 
ment of Foreign Affairs, 

Mr. D. P. de Villiers, S.C., Advocate of the 
Supreme Court of South Africa, 

Mr. E. M. Grosskopf, KC., Member of the 
South African Bar, 

Mr. H. J. 0. van Heerden, Member of the 
South African Bar, 

Mr. R. F. Botha, Member of the South African 
Bar, 

Mr. M. Wiechers, Professor of Law in the 
University of South Africa; 

Mr. Le Tai Trien, Attorney-General, Supreme 
Court of Viet-Nam ; 

Mr. J. R. Stevenson, The Legal Adviser, 
Department of State. 

14. Prior to the opening of the public sittings, the Court decided to examine 
first of all certain observations made by the Government of South Africa in its 
written statement, and in a letter dated 14 January 1971, in support of its 
submission that the Court should decline to give an advisory opinion. 

1.5. At the opening of the public sittings on 8 February 1971, the President 
of the Court announced that the Court had reached a unanimous decision 
thereon. The substance of the submission of the Government of South Africa 
and the decision of the Court are dealt with in paragraphs 28 and 29 of the 
Advisory Opinion, below. 

16. By a letter of 27 January 1971, the Government of South Africa had 
submitted a proposal to the Court regarding the holding of a plebiscite in the 
Territory of Namibia (South West Africa), and this proposal was elaborated 
in a further letter of 6 February 1971, which explained that the plebiscite was 
to determine whether it was the wish of the inhabitants “that the Territory 
should continue to be administered by the South African Government or should 
henceforth be administered by the United Nations”, 
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pour IC Secrttuirc &Phi de M. c‘. A. Stovr~qx~dos, Sccrktairc gtinCral 
I*Organisatiot~ dcs Nations adjoint, conseiller juridique de I’Organisu- 
Units: tion dcs Nations Wnics, et M. 11. IS. 11. 

Vickw, 3tlministri~teur hors classc au 
service juridiquc tic I’Orgilnisatior~; 

pour la Finlantlc: M. fi. J. S. C’astrh, prolhxur dc droit 
intcrnationul h I’llnivcrsiti: cl’Hclsinki; 

pour l’Orgi~llisntii~l1 dc M. ‘I’. 0, El iw tr/ll,~rrc’~.-~~c’rtc’,.cll ct cwwnissoire 
I’unitC aI’ricuinc: h Iii Justice tlu Niglil’ia; 

pour I’lnilc: M. M. C’. C’hiIgli\, nwnrhrc JU l’i\rlenlcnt, 
illlCiCl1 ministrc dcs itIl’rlilTS ~trilllp~rCS; 

pour ICS PilyS-BilS: M. W. Riphagen, juriscmisulte tlu iiiinist~re 
dcs alihires CIrikllgc\rCS’ 

pour Ic NigCriu: M. ‘I’. 0. I:lias ~r,,l,r’,tcl~,-~~r~,rI’,.rrl ct wmmissairu 
A lit J usticc ; 

pwr IC I’;tkistun : M, S. S. Pilrada, S. Pk., ~(/(~r’/rc~~r’-~~f”rrt~~~~/; 

pour I’Afriquc ilu Sutl: M. J. 0. Vinil, juriscwsulte clu dCpartenicnl 
1lCS illlililU CtrilllgC!Ws; 

M. 11. I’. dc Villicn, S.C’.. iIvoCi\t h Iii (‘<jut 
suprhric il’Al’riquc du Sutl; 

M, I:. M. CirosskopI’. S,(‘., lllCll~lll~C 1lU IXlrlWU 

d’Al’riquc clu Suil; 
M. I I. .I. 0. V;III I Iccrtlcn, nwmhre du hrrCil\l 

tl’Al’riquc dii Slid; 
M. I<. t:. hthu, mmhrc tlu bi\rl’eilu cl’Al’riquc 

rlu Sud ; 
M. M. Wicdws, prdesscur dc chit h I’llni- 

vcrsitf tl’Al‘riiluc du Suil; 
pour la IUpuhlicluc rlu M. lx ‘I’ai TricnS prwurcur @IIGKlI prL\s Iit 

Vict-NikI,I: C’ours~iprhic; 
pour Its Illilts-llnis M. J. Ii. S~WIN~I~, jurisctmsultc iI11 tlCp:uYc- 

tl’Am~riquc : IllClll d’l:.tat. 

14. Avant I’ouvcrturc tics uudicnccs puhliqucs, lit C’~ul’ ovitit diGlO ~‘CSLL- 
iiliiw cn prciniw licii ocrtaincs olwwi~tiiw qtlc IC ~~Oll\~Cl’llCillct1t sold-ill’l’icilill 
IlVilil ~ornwlbi duns son CSpOsC Ccril cl 1liIllS uric Icttrc ilu I4 junvier I97 I ii 

I’appui ClC SU tllh SClOll Ii\ClllClle la C’c)Ul. iievroit XlLSer~ dc rl~~~\llC~ Llll ilViS 
Cr~llSllltiltil’. 

15. A I’ouvcrture dcs ;Ludicnccs puhliqucs, Ic M f’tivrier 11)71, Ic Prtlsiclent il 
unnonc6 quc la C’iwr bait pwcnue ik ullc rllicisioti UIlilllilllC i\ CCt dgwd. I .;I 
thbc tlu Ciouvcrnciiicnt sutl-ol’riwin Cl IU tl&.zisiori dc Ii1 C’our sent traitdcs LtllX 
pill’;l~r’il~~hCS 28 et 20 1IU t~lX!!iWlt ovis Cl~llSl1ltilliI’. 

16. I~ilflS Illle lcttre tlL1 27 jiinvicr 1071, le Ciouverliemcnt SUll-ilfhXlill LlVilit 
stwiiris Cl Ii1 C’Olll~ UflS proposition rclotivc (1 I’~~&JllliSiitic~l1 tl’ull pIChiscitc 1liUlS 
Ic territoirc rlc Ii1 Namihic (Sutl-Oucst ill’ricitin), proposition qu’il nvi\it drive- 
lopptc thins uric lettr’c tlu 6 I’hricr 1971, air il pdxisilit iluc Ic plcYrihcitc uiwai( 
pout’ ol+.Y de JCtcrn~incr si ICs hi1bitLll~tS S~lllllilitiliClll quc t(lC tcrritoirc cunlinuc 
ii ttrc utlrninistrc! pnr Ic Chinwmmicl~l sutl-nf’ricnill oil wit tldSorllli\iS iltlll~illiSll~~ 
pttr ICS Nillions Uniew. 

x 
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17. At the hearing of 5 Mar& 1971, the representative of South Africa 
explained further the position of his Government with regard to the proposed 
plebiscite, and indicated that his Government considered it necessary to 
adduce considerable evidence on the factual issues which it regarded as under- 
lying the question before the Court. At the close of the hearing, on I7 March 
1971, the President made the following statement: 

“The Court has considered the request submitted by the representative 
of South Africa in his letter of 6 February 1971 that a plebiscite should be 
held in the Territory of Namibia (South West Africa) under the joint 
supervision of the Court and the Government of the Republic of South 
Africa. 

The Court cannot pronounce ~ipon this request at the present stage 
without anticipating, or appearing to anticipate, its decision on one or 
more of the main issues now before it. Consequently, the Court must 
defer its answer to this request until a later date. 

The Court has also had under consideration the desire of the Govern- 
ment of the Republic to supply the Court with further factual material 
concerning the situation in Namibia (South West Africa). However, until 
the Court has been abte first to examine some of the legal issues which 
must, in any event, be dealt with, it will not be in a position to determine 
whether it requires additional material on the facts. The Court must 
accordingly defer its decision on this matter as well. 

If, at any time, the Court should find itself in need of further arguments 
or information, 011 these or any other matters, it will notify the govern- 
ments and organizations whose representatives have participated in the 
oral hearings.” 

18. On I4 May 1971 the President sent the following letter to the represen- 
tatives of the Secretary-General, of the Organization of African Unity and of 
the States which had participated in the oral proceedings: 

“I’have the honour to refer to the statement which I made at the end of 
the oral hearing on the advisory proceedings relating to the Territory of 
Namibia (South West Africa) on I7 March last,. . , to the effect that the 
Court considered it appropriate to defer until a later date its decision 
regarding the requests of the Government of the Republic of South Africa 
(n) for the holding in that Territory of a plebiscite under the joint super- 
vision of the Court and the Government of the Republic; and (1)) to be 
allowed to supply the Court with further factual material concerning the 
situation there. 

I IIOW have the honour to inform you that the Court, having examined 
the matter, does not find itself in need of further arguments or information, 
and has decided to refuse both these requests,” 

.* 

19. Before examining the merits of the question submitted to it the 
Court must consider the objections that have been raised to its doing so. 

20, The Government of South Africa has contended that for several 
reasons resolution 284 (1970) of the Security Council, which requested 
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17. A I’autliencc du 5 tllilrs 197 I. IC rcprCSetlt~\llt lit! I’Africlue dl1 Sud il donnC 
ties expliculions cclmpl~n~entuires sur I’altilude de son gc~uverncriicnl h I’dgard 
du pl$hiscilc llropos~ el il ;L indiqi1G clue cc gouvcrncnicnL csliinoit wkessaire 
dc produirc de iiornhrcux CICincn~s dc prcuvc quunl uus lmiiils de filit qui, selon 
lui, sun1 d Ii1 husc ilc la qiicstion don1 Iii c’ourcsl suisie. A la c’ldIur(: iies audiences 
publiclucs, lc I7 111;lrs I97 I, Ic Pr6sitlcnt il priwonc6 IU d0cluraliOn suiv;InIc: 

tcL,o (‘our il cxiiniin~ I;1 dcn~ande lwkcnti’c pilr IC tqwkolikitit Llc 
I’Afriiluc rlu Sud diirts s;1 Ictlrc dii 0 I’bricr 1971 tcndunt ii cc ilu’un 
pkhiscice soif organis sur Ic tcrrik>ire de la Ni1nrihie (SuJ-Chest ;1f’ricain) 
wtls Iu uontrdlc cnnjoint dc la C’mr cl rlu C~ouvci~nement ilc Ii1 I~~puhliquc 
SLILI-;kl’t*icilitlC. 

IA1 C’OLII I\C IWlll, h CC StilliC, SC ~~l~L~llL~llC~l’ 5111’ CCIIC LiCtllLLlldL? SLlIIS 

;inlicilw l)lI pillXilrf2 ;IlllicipCr I;1 ikisioii cIll’dlC prelldril SLII’ LltlC 011 
plusieurs dcs queslinns illlpc~rlilt~teS do111 cllc csl siiisic. En ci~ns~querlce, 
cllc doil rwicltre h plus tild Ii1 dponse a cCllc demande. 

La c’our ii ~g:ilcmcnt pris cn cirnsidhlion Ic tlbsir du Ciouvcrnrnient 
de Ii1 l2~pLll~liquc sutl-africaine tic fouinir h la C’our ltlle ~L~~Lllll~lllilliL~tl 
collll,lCmcllti1i1’c sur ICS fails en cc qui wwrnc Ii1 situation w Naniibie 
(SUCI-OUCS~ ill’rici1in). Muis li111l C~UC I;I C’our n’;luri1 11~1 d’i\ht~d cxi1IIIinct 
ccrlains iles poiiils .juridiques rlu’cllc doit tic touts tllilllitiK truiler, elk 
11C scru I>ilS cn nicsurc de dire si cllc il hcstrin tic rwscignciiiwls Ctrlllpli‘- 
IlIClllilir!2S sLir Its I’iiils. I,,il Chir doil done nussi ilill’ircr Sil dkcision Sill 
cclte L~Ltcslion. 

Si. :I uri nionicnt iluelconr~i~c, I:1 (l’our estiiiie avoir lwsoin il’cxplicalions 
W.I dc retiscignolnclils cL~lllpl~tllctlliLir~s sLtr ccs queslians 1111 SW tl’illl~rCS, 
Cllc IC no~ilicra i1LlX goLlverlicliicliki Cl c~rg;~lliSiltiL~tls ilyilllt porlicip6 h Ii1 

lmcklure OKIlL! par I’inkwncidiairc dc rel~rciscnl;inls.~~ 

18. I.2 14 ItliLi 1071, Ic Prcisidcnl il nilrcssti lil IclLrc siiivanlc i1Ll.Y rclmhcnlaiits 
clu Secrthirc ghhl dc I’Organisation des Nillions Ilnies, LIC I’Organisalil~n 
dc I’iinil& al’ricoine Cl des ElillS qiti i\VlliClll pill’tiuip~ B lil proc~iiurc oriilc: 

t<DilllS ii1 tlklillIltit.~ll llLlC j’;\i hik i\ Ii1 lin de Ii1 piw~ilurc OIXIC et1 
I‘~1ll’i\irc cllnsulIi1tivc rdativc iI\1 tcrritoirc de IO. Niunihic (SUI-OWS~ 
idikain) lc I7 iiitirs dcriiicr ,,, j’intliqiiois ilii’il iLVili( I?ilrLl iLpglI~pri8 h IO 

C’OLlr tic roincltiu h plus tilrd s11 clCsisioii sur Its ilc~n~undcs du Ciouvernc- 
IWIll sud-af’ricitin (c~~rlunl h cc quc rt/ 1111 l=dtY~iscik! soi( i)rgillIisd dilllS CC 

Lerriloirc SolIs II: cirnirBle conjoint dc lik C’our cl dll Cicmwnonrcnl tic Ii1 
I~~puhliqiic; h) I’aulorisalion lui soil donn& dc Ihurnir A Ii1 c’our ltllc 
ilocLiincl~laliL~n ~t~tllpldlllclllilirc siii les I’iLilS et1 Cc rlui wnccrnc la 
silualion dilllS Ic krriloirc. 

J’ai I’honneur ilc Vow I’ilil?! ccmlinilrc qUC, oprtis i\Wir exawiiil la 
qucslitm, I;1 C’oLtr n’csliliic 13ilS i\VOir hcsclirr rl’cxl~linilions 011 tie renseignc- , 
IllClltS uoiiil7lliilcii(ni~~~ cl il tlfcidri dt: rejelcr ccs tkltx df3ll~lllLlCs.~~ 
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the advisory opinion of the Court, is invalid, and that, therefore, the 
Court is not competent to deliver the opinion. A resolution of a Properly 
constituted organ ofthe United Nations which is passed in accordance with 
that organ’s rules of procedure, and is declared by its President to have 
been so passed, must be presumed to have been validly adopted. However, 
since in this instance the ob-jections made concern the competence of 
the Court, the Court will proceed to examine them. 

21. The first ob.jection is that in the voting on the resolution two per- 
manent members of the Security Council abstained. It is contended that 
the resolution was consequently not adopted by an affirmative vote of 
nine members, including the concurring votes of the permanent members, 
as required by Article 27, paragraph 3, of the Charter of the United 
Nations. 

22. However, the proceedings of the Security Council extending over 
a long period supply abundant evidence that presidential rulings and the 
positions taken by members of the Council, in particular its permanent 
members, have consistently and uniformly interpreted the practice of 
voluntary abstention by a permanent member as not constituting a bar 
to the adoption of resolutions. By abstaining, a member d.oes not signify 
its ob.jection to the approval of what is being proposed; in order to prevent 
the adoption of a resolution requiring unanimity of the permanent mem- 
bers, a permanent member has only to cast a negative vote. This proce- 
dure followed by the Security Council, which has continued unchanged 
after the amendment in 1965 of Article 27 of the Charter, has been gener- 
ally accepted by Members of the United Nations and evidences a general 
practice of that Organization. 

23. The Government of South Africa has also argued that as the ques- 
tion relates to a dispute between South Africa and other Members of the 
United Nations, South Africa, as a Member of the UniLed Nations, not a 
member of the Security Council and a party to a dispute, should have 
been invited under Article 32 of the Charter to participate, without vote, 
in the discussion relating to it. It further contended that the proviso at 
the end of Article 27, paragraph 3, of the Charter, requiring members 
of the Security Council which are parties to a dispute to abstain from 
voting, should have been com.plied with. 

24. The language of Article 32 of the Charter is mandatory, but the 
question whether the Security Council must extend an invitation in 
accordance with that provision depends on whether it has made a deter- 
mination that the matter under its consideration is in the nature of a 
dispute. 111 the absence of such a determination Article 32 of the Charter 
does not apply. 

2.5. The question of Namibia was placed on the agenda of the Security 
Council as a “situation” and not as a “dispute”, No member State made 
any suggestion Or proposal that the matter should be examined as a 
dispute, although due notice was given of the placing of the question 
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ii. la COllr n’esl pas vatable et clue, par suite, la C0ur ll’it pas compCtetw 
pour rcntire itn avis. Toute rhlution hanant d’un organe des Nations 
Unies rCgulihim~t catislititC, prisc cot~fort~vh~ctlt h soil r2glement et 
ciCclarCe :tdoptCc par son prCsicicnt, hi1 &trc pr&tniCe valable, Ccpendant, 
puisqu‘cn I’txpkc les ol~,jeclions soulevdes coticertxtil la cornphmx de 
12 Cour, 13 c’our les cx;ttiiitiera. 

21 I La prctiiiL\rc ob.icction vicnt dc cc quo dcux menihres permanents 
du C,‘onscil dc s@ciiriti: SC sent alxtenus lo13 ciu vote sur la rCsolutiw. On 
soittiwt qit’en consCqucnce la t-Csolution n’a pas Ctd 8cjoptde par un vole 
nltitmalif tic noul‘ menibres, cjatis Iqitcl seraienl cotnpriscs les voix de 
lous les tiietiibrcs pcrni:lticnts, cotittiic I’cxige I’arliclc 27, purngrnplic 3, 
tic la Chnrk dcs Nntions Units. 

22. Mnis Its dCb;tts qui se d&roulent au C’rmseil dc sCcuritC dcpuis tie 
longucs atitiki prouvent ul~ondnn~rnc~il clue In pratiquc de I’abstention 
volotilaire tl’itn tiicmbr*e pertiinnent ;I twtjours et itnililrm~tiiciit CtC 
intcrprdlh, A cii .juger ci’apr~s Its dCcisions de la prCsiclcncc ct les positions 
prim par Its nictiihrcs du C’onscil, cn p;ttTiculicr par les tiictiihrcs 
~>C~tllill~t2lllS, COIIIIlIC 118 i’~tist~nl PilS ObSli~Cl~ i\ I’ndoption dC rCsoiutions. 
I.,‘ahslctilioti cl’u~i tnctiibrc d it Coriscil nc signifio pas qit’il s’opposc A 
I‘apjmlxtlir~ti dc cc qiti es1 prop&; pour cnipSclier I’illllIplil~lI d‘lttle 
r6solitlioti cxigcatit I‘itnnt~itiiilrS des niemjmx pertii:inctits, un nien~hre 
pcrniwcnt tloit hicltro un volt nSgutil’. La prwCrlure suivie par le C’oristzil 
tic shtrild, qiti csl denicitrrh inchangCc up&i I‘:imcndetnenl uppor’ld A 
I’:irliclt* 27 clC Ii1 C’hrte et1 1065, U 616 gCnCralcnicnt ilCWplfi’c pilr ICS 
Mcmbrcs rlcs Nations Unies ct constituc Ia preuvc tl‘ttnc praticltte 
~bll~t’illC tic I’Or~:liiis;t~ion. 

23. I..C (‘iouvcrnctnct~I: sittl-ol’ricoin il S0ttlCtllt aussi ClllC, S’ilgiSSiltlt ti’lltl 
difIhnd cntrc I’Al’ricjuc du Sutl et cl’autrcs Mcmhrcs dcs Nations Unies, 
I’AI‘rique ciu Sucl ;ttttxiI rlCt 2trc cotiviCc, comma: Etitt Memhre clcs Nations 
Units noti mcmhre ilu C’otiseil dc sdcurilk ct parlie d uii difTh.xrtl, A 
parlicipcr, saw droil rlc volt, i\lIX discussions rclalives h cc dijT~rcncl CU 
vcrtu tic I’ilrlidc 32 dc Ia Chrtc. II il soutcntt Cn oulrc tju’il itlttXlit I’illlU 
~ij~plitlucr I;1 ClilItSC lip4tratll ii lil liti tlu paritgtItpllo 3 Clc I’articlc 27 dC Ia 
C’htrlc, qiti oblige 10s metiihrcs du CYotlseil tic stkwrild parlies A 1111 tlijlXret~t1 
h S’ilbStCllir dc volcr. 

24. lx libclld de I’arLicIL* 32 de I&I Chrk csl iniphlif tlliliS Ic c’onscil 
(16 shritd n’u I’0hligilli0tl de convict. un 11l:tt c0riforniCtncn1 it cclte 
tlispositioti cjttc s’il cotlsla.le quc IiL qucslion lil~nt il csl snisi il le c~lrilCl&fT 
d‘ltn tlijRrctid. lirl I’ahseticc il’utlc lcllc ct~rislalation, I’ilrlick 32 tk Ii1 

C’ll~lt’l~ tlC S’itppliL~llC ]IiLS. 

25. IA cjuestiotr de ltt Namibie it CtLr ins&k B l’orrlrc ~111 jour ~111 
C’onseil ck sCcurilC Cl1 1:ltll clue silrralhr cl 11011 Ctl liltll C]ltC di~~hWlf/. 

Aitcutl LItal tl’ii sitggCrC ou j~ropcxd cl’&udier In question cn tan1 qttc 
difK%wicl, bet1 quc son inscriplion $1 I‘ordrc ciu jwr du C.‘onscil clc sticitrill! 
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on the Security Council’s agenda under the title “Situation in Namibia”. 
Had the Government of South Africa considered that the question should 
have been treated in the Security Council as a dispute, it should have 
drawn the Council’s attention to that aspect of the matter. Having failed 
to raise the question at the appropriate time in the proper forum, it is 
not open to it to raise it before the Court at this stage. 

26. A similar answer must be given to the related objection based on 
the proviso to paragraph 3 of Article 27 of the Charter. This proviso 
also requires for its application the prior determination by the Security 
Council that a dispute exists and that certain members of the Council 
are involved as parties to such a dispute. 

* * * 

27. In the alternative the Government of South Africa has contended 
that even if the Court had competence to give the opinion requested, 
it should nevertheless, as a matter of judicial propriety, refuse to exercise 
its competence. 

28. The first reason invoked in support of this contention is the sup- 

posed disability of the Court to give the opinion requested by the Security 
Council, because of political pressure to which the Court, according to 
the Government of South Africa, has been or might be subjected. 

29. It would not be proper for the Court to entertain these observa- 
tions, bearing as they do on the very nature of the Court as the principal 
judicial organ of the United Nations, an organ which, in that capacity, 
acts only on the basis of the law, independently of all outside influence 
or interventions whatsoever, in the exercise of the -judicial function en- 
trusted to it alone by the Charter and its Statute. A court functioning 
as a court of law can act in no other way. 

30. The second reason advanced on behalf of the Government of 
South Africa in support of its contention that the Court should refuse to 
accede to the request of the Security Council is that the relevant legal 
question relates to an existing dispute between South Africa and other 
States. In this context it relies on the case of Eastern Cnrelia and argues 
that the Permanent Court of InternationaI Justice declined. to rule upon 

the question referred to it because it was directly related to the main 
point of a dispute actually pending between two States, 

31. However, that case is not relevant, as it differs from the present 
one. For instance one of the States concerned in that case was not at 
the time a Member of the League of Nations and did not appear before 
the Permanent Court. South Africa, as a Member of the United Nations, 
is bound by Article 96 of the Charter, which empowers the Security 
Council to request advisory opinions on any legal question. Tt has ap- 
peared before the Court, participated in both the written and oral ‘pro- 
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sous le titre (I IA situation en Natnihic~~ nit Btl di~tncnt rrotilik. Si le 
Ciouvctxetnent sud-africain uvait cstitnC yltc la qttwion devilit Strc con- 
sicl&Co dcVilttl IC Chsuil de sC6itritk C01111110 tttl difErcnd. il illtrait tlfi 
qq-tcler I’;litetitioti du (‘onseil sur cc point. Fwtc d’avoir saulcvk lc pro- 
b1hC Cl1 tCtllps V0lllU dCV;itd I’it~StiltICC qiti wtivetiait, il tie lui CSl plus 
loisible JC le I’llire d cc stndc dcvant la Chur. 

26. II l’;tltl rCpmJt*c cl0 la tnhie 11li111i~l-c it I’otjectiot~ c0tllteSe titk 
1iC lit ClilltSC ligurwt li Iit fin lilt pUtxgt3pllr: 3 tie I’nrticlc 27 ik Ii1 C’ltnrlL‘. 
(.‘CttC CIUUSC cxigc ~g~llctlletlL, pour Glrc iippliCilt7lC. ClltC IC C’otrseil de 
sCcurit6 ait c0ttSl;tld 311 prC:hhlc clu’il uxistc iltl tliIl&~etid illtl~llCl ccrlaitis 
tiicmtms dLt C’onscil wtlt pitrtks. 

27. 1.c Ciouvcrtietnettt sit&ttl’rktiti it souletru suL7si(l/i;tirCtttUttt quc, 
Ill~tltC si Ii1 C’oitr avait c0tllpdtetlce pour rCpotidrc h la dl!llliltldC d’ilViS, 

Cllc tl’ct1 dcvfitit piIS tiioitis, pour rcsler dans soil rde niudiciuirc, refusct 
d‘cxercw Sil Wt~lp~tctlcc. 

2X. l.il protiii~rc raistrn irivoqufo h I’uppui dc cettc tlihe cst lil prhxidue 
iticnpucitd oit setxit I:1 C’our dc dontwr I‘ilViS COtlSlllti~til’ dciiimid1! par le 
<,‘otiseiI de shcitritc! wt raison des pressiotxi politiqucs ai~xqttCllcs, selon IC 
Goi~vertictnc~tt sltll-~tt’t+ilitI, dlc ilLltXit Cld 011 pOlltWit Zlre souttiisc. 

2’1. II tI’y il [IilS licit pour lil COllr de relctiir Ws dxctwliotts ~7Ol’tilttt 

SUM Iii tlaturc n~th~e de lit C’our, org:me Ljurliciairc principal tics Nations 
Utiics, qui, 4.21 wile qunlitf, nc se prtmottce clue sur la lx~se tlu droil, 
itld+.!tItlittlltWXlt dc louk itilluctm otl clc loutc ititcrvct~liott ilc In part de 
quicotii~itc, dillIS I’excrcicc Jc Ia Ibttctiw ~juriiliclicrt~tiellc conlido (1 cllc 
SCUIC pitr lit (‘km.! Cl pill’ SOtl Statul. ItlC wur, rctiiplissatil ut\(: I’otiction 
tic tour dc jitsticct, tic SiNlruit it&ir cl‘utlc nitlrc IlliltliC!~~. 

30. I.iL tlciixihrte raison itVilllC$C pitr IC Cioitvcrttetiiettt surl-afrktitt 
p0tl~ blayur Si1 Ill&c sCl0ti IilClllCll~ IO C’our clevtxil rcl’wcr dc tlutitter suilr: 
h Ii1 rorlu~te dit (.‘otiseil de sCcurilci csl quc la qticslhi .iuritlique dotit ii 
s’ngil il tIXit h tit1 4lilTdrcttitl cxislntit Ctlltc I’hl’riquc: tlu Sud Cl tl’aittrcs 
iitilts. A cc sit.jct, IC Cii~tlvctt~wrctIl sld-dricitili itivoqiie I‘ittYairC ilu 

b’;h/tI/ ti0 /Cl c’W(i/i(’ ~J/%Vt~tl/P Ct I’llit Vhir CllIC l:l C’Ollr ~Ct2l~tltl~tltt! tk 
Ju:;ticc ittlct.ttutiotl:llo ;L rcl’us& de SC protrotmr sur lu questh pm& parce 
qu’cllc C~~tlCWtlilit direcletmtit le point cssentiel tl‘uti dilt’frcticl uctuelle- 
tncnt tit! eritre cleux I~tnls. 

3 I, C’eltc ;illhire ti’cst pas perlinctite WI’ elk rlilT&re tic la prCsertk 
espt’cc. C’est ttirisi que l‘un tics I:.tnls itilcircsski ti’&ait pas h I’dporluc 
tttcmhrc dc 1;~ Soci~td tlCs Nittiotls CL ttc s’dait p:ts pt+setltk ~CVUI( Ii1 
<‘our pcrtrlwet~tc. Or I’Al’riqttc du Surl CSI lidc, cotntne Mctnhrc des 
Nntiotls Uttics, lmr I’:tr~ialc 96 dc I:t C.‘lw~c qui ;~u~orise II: C’otlscil rlc 
stcitritd it clcti~twlcr itti ilViS cotwltotil’ sur toulc question juritliqie. Ih.2 
PIUS CIIC S’CSt prl5scntdu llCV&tIl Ii1 C’C~llt’ , il pctrkicipci tittlt A It1 procCdim 
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ceedings and, while raising specific objections against the competence 
of the Court, has addressed itself to the merits of the question. 

32. Nor does the Court find that in this case the Security Council’s 
request relates to a legal dispute actually pend.ing between two or more 
States. It is not the purpose of the request to obtain the assistance of the 
Court in the exercise of the Security Council’s functions relating to the 
pacific settlement of a dispute pending before it between two or more 
States. The request is put forward by a United Nations organ with refer- 
ence to its own decisions and it seeks legal advice from the Court on the 
consequences and implications of these decisions. This objective is 
stressed by the preamble to the resolution requesting the opinion, in 
which the Security Council has stated “that an advisory opinion from 
the International Court of Justice would be useful for the Security Council 
in its further consideration of the question of Namibia and in further- 
ance of the objectives the Council is seeking”. It is worth recalling that 
in its Advisory Opinion on .Reservatiom to the Convention on the Preven- 
tion and Ptmishmeni of the Crinle qf Genocide, the Court stated: “The 
object of this request for an Opinion is to guide the United Nations in 
respect of its own action” (I.C.J. Reports 1951, p. 19). 

33. The Court does not find either that in this case the advisory 
opinion concerns a dispute between South Africa and the United Nations. 
In the course of the oral proceedings Counsel for the Government of 
South Africa stated: 

.  .  .  our submission is not that the question is a dispute, but that 
in order to answer the question the Court will have to decide legal 
and factual issues which are actually in dispute between South 
Africa and other States”. 

34. The fact that, in the course of its reasoning, and in order to answer 
the question submitted to it, the Court may have to pronounce on legal 
issues upon which radically divergent views exist between South Africa 
and the United Nations, does not convert the present case into a dispute 
nor bring it within the compass of Articles 82 and 83 of the Rules of 
Court. A similar position existed in the three previous ad.visory proceed- 
ings concerning South West Africa: in none of them did South Africa 
claim that there was a dispute, nor did. the Court feel it necessary to 
apply the Rules OF Court concerning “a legal question actually pending 
between two or more States”. Differences of views among States on legal 
issues have existed in practically every advisory proceeding; if all were 
agreed, the need to resort to the Court for advice would not arise. 

35. In accordance with Article 83 of the Rules of Court, the question 
whether the advisory opinion had been requested “upon a legal question 
actually pending between two or more States” was also of decisive im- 
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34. LC I’iLil ljlIC, diltlS I’d~lt)lWC ilk! SW niolit4 Sl pour rtipmtlre ii Ii1 
qitcslimt qiti liti csl swmisc, Ii1 C’r,itt’ puissu avoir h sc prtrnrmm sttr rlrs 
qttcstiotis jitrirliqitcs ill1 sirjel clesyuellcs lus vitcs rlc I‘Al’riqttc tlit Slid et 
CCIICS th Nttrions llnics S’oppmcnt rttrlicttlcnlcn~ IIL’ sutlit pits A Irons- 
I’ortncr ItI ptIk3~(C ;tfI”iliW en itn iiiII%rentl cl n’enlrttinc PiEi hpplicatittn 
1lUS nrlicks X2 cl X3 dtt l~~glcnict~l. Lil silutrtioii Cloil ccrniptiral~l~ CliillS Its 
trois proc&ditrcs ct~nsitll:ilivcs prPcCrlettks concCtrii:tnf II: St&Chiosl 
driwin: tlitllS i1lICllllC tl’cllcs, I’Al’riqttc CIU StIrI tt’il pl’~lCllrlll qit’il y ClIll 1111 

dilfhml, pas plus quc Ia (‘our ii’t~jitgd IlciWSSilitT tl’uppliqttcr Its miclcs 
tlu swi lic?glctncnl Vistrrrt I( ilne qurslim jttritliclue nctircllcnicttl pcndank 
cnlrc rlcux ttlt plitsieitrs IitiltS II, Prcsqw loitles Its procdditrcs COtlSlll~illiVCS 

Olll tit& innrqttdcs pilr dcs rlivergcnccs tk Vlles ctdre lilillS stir JCS pt~iuts iIf 
droiit si Its opinions ilcs Iltnls ~~ttlU~l~lliliCllI, il serait initlilc tic tleniantlcr 
I’itViS tic Ii1 Clour. 

JS, littlllt dwin6 I’ilrlielc X.3 tlu Ii~glctli~til, It1 qttcstimi tic suvoir si 
I’ttvis consullalit‘ a ClC rleniundr! 11 :tii suict d’itnc qucslion jitritliqttc 
tlClllCllClllCtll p~tltltllltC ctilrc tlCllX 011 plitsicurs I~lillS 1) tI!ViZlilit illlSSi 1IIlC 
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portance in the Court’s consideration of the request made by the Govern- 
ment of South Africa for the appointment of a judge old hoc. As already 
indicated, the Court heard argument in support of that request and, 
after due deliberation, decided, by an Order of 29 January 1971, not to 
accede to it. This decision was based on the conclusion that the terms of 
the request for advisory opinion, the circumstances in which it had been 
submitted (which are described in para. 32 above), as well as the con- 
siderations set forth in paragraphs 33 and 34 above, were such as to 
preclude the interpretation that an opinion had been “requested upon a 
legal question actually pending between two or more States”. Thus, in 
the opinion of the Court, South Africa was not entitled under Article 83 
of the Rules of Court to the appointment of a judge UC/ hoc. 

36. It has been urged that the possible existence of a dispute was a 
point of substance which was prematurely disposed of by the Order of 
29 January 1971. Now the question whether a judge NLI hoc should be 
appointed is of course a matter concerning the composition of the Bench 
and possesses, as the Government.of South Africa recognized, absolute 
logical priority. It has to be settled prior to the opening of the oral 
proceedings, and indeed before any further issues, even of procedure, 
can be decided. Until it is disposed of the Court cannot proceed with the 
case. It is thus a logical necessity that any request for the appointment of 
a judge Ed hoc must be treated as a preliminary matter on the basis of a 
prima facie appreciation of the facts and the law. This cannot be construed 
as meaning that the Court’s decision thereon may involve the irrevocable 
disposal of a point of substance or of one related to the Court’s compe- 
tence. Thus, in a contentious case, when preliminary objections have been 
raised, the appointment of judges acl hoc must be decided before the 
hearing of those objections. That decision, however, does not prejudge 
the Court’s competence if, for instance, it is claimed that no dispute 
exists. Conversely, to assert that the question of the judge ad /WC could 
not be validly settled until the Court had been able to analyse substantive 
issues is tantamount to suggesting that the composition of the Court 
could be left in suspense, and thus the validity of its proceedings left in 
doubt, until an advanced stage in the case, 

37. The only question which was in fact settled with finality by the 
Order of 29 January 1971 was the one relating to the Court’s cornpo- 
sition for the purpose of the present case. That decision was adopted. on 
the authority of Article 3, paragraph I, of the Rules of Court and in 
accordance with Article 55, paragraph I, of the Statute. Consequently, 
after the adoption of that decision, while differing views might still be 
held as to the applicability of Article 83 of the Rules of Court in the 
present case, the regularity of the composition of the Court for the 
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itiiportatw dCcisivc till point de VUC do I’Csul~lcti par IiL C’*oitr tic iii 

dClllilllllLF inlrotii~itc par IC C~it~itVCrtiCtliClit suti-:tl’ricain et1 vile cjc la 
JirSiglliltiOll d’lill jugC fid hoc*. Chlnfne il ;1 drija Ct6 itrciiqit4, la Cc)itr i). 
CtltCtllill 1iCS ohservatiwis d I’applti dC CCtlC iiCtllu~tiC Ct, 3pt+S titiibCr&, il 

ti~cidl j?ilr sotl WdOt1tlLLtlCC dlt 20 jatlvicr 1071 dc tie PiLS y  Ihirc droit. 
C’CttC d~tkicu~ Ctilil fhlltiCC stir I:1 coticiiision illlo ICs lornws tie ii1 dunland~ 

ti’nvis COllSllltiltil~ IW ~itU~tlstiltlccs dt? Sil prdsuntatiot~ (rjui sr>lll dkrites ill1 

pot-. 32 c+tiCssits) Cl ICs C0tlsiri~rilti~ltlS txp0skS ;lIlX pilt+ilgrilpllCS 

33 Cl 34 tililiClll tie Il~ltlll’C h CXC.illtx i’ititeri~rCtoticrti SClotl Iilli~lCljC I’ilViS 
itlltXiI 616 11 liCtlliltlliC ill1 siljcl ti’utlC qttestiot~ ,juridiciitC ~lctuCllClmwt 

i7ClltiiltttC crrtrc dCUX tilt piusihrs 1itiltS 11. Airk, SltlOll Ii1 COllr, I”Al‘ritlue 
lit1 Slid ll’6lilil I?il!i f’OlltiCC tY1 VCI’tll tic! I’iNticlc 83 JU lit\glClllCIIt (1 dCsigncr 

WI .iitgc ml h. 
M. Ott il klil wioir rilte I*cxisknce hctituellC d’utl tiiffhld constitunit 

LlllC iittcstitrti tic Ibtld rdgiCe prhliltulYhCtll piir I’~~td~~ll~lilllCC till 2~~jiltlVkl 

1971. Or, ii1 question de SilWir si ittl jugc fd/w(* d&t CLrc trotntii6 cotwtw 
h4imtticnt Iii cotiijwitioti tic la I*ottr ct jmhxite, miuiic le (~h~vcr- 
tlClWl1~ Sllll-ilfl’iCilit1 I‘:1 twm~lt, 1lllC priorit& Iogiqitc ilhStliUL?. IIlle tloi( 
Slrc tl*i~tlClll.C ilVilIll I’oitvcrlurc dC Ii1 i~l~OCC!d~l~C oruie Cl tllCltlC ilvilllt 1jllC 

tOlltC illlttT qucsli~rti, KU-cl10 jvucdd ttralc, pitissc 6trc dlScitb.k. “I’nnl 
lilI’CiiC ll”l%t ]IilS rC&!c, ii1 (;‘oitr 111” pClt1 piiS i-mursilivrc I’CXiltllCtl tic 

I’alihirc. II sst tionc Iogiclucrwx~ ititlispctwihlc cju’: touk tictn;it~tic 
1Ctldal11 ri la ddsil;ti;llicui d’un jitgc m/ Irrw wit lruit&z CotlttilC attic citlcstic~lr 

pl~~iill~itlilitT stir Ii1 hiI!% d‘ittl(1 jwctiiih ilpprckklliwl iics litits et dll ciroit. 
On tlC Stlllr’itit dCriitirc (112 ccla rjtte Ix tidcisiotr de lu C’oitr h ~2x2 suhjet p0lttTi~il 
li~iltlClk!~ dC Ih~Oll itT&Vc~Cill~le lttl poitil tiC Ibtld 011 Lltl point ilyUl\l trait ll IiL 

Ct>tlli~ClCllCC (It Ii1 (‘OUr. (“CSl ilitlsi liUC, f,iitllS 1lllC ilIlilitY witwlicusu, 
icrrsrlite ties csceptiws pr~iitninaircs hcmt sOitiwh, lit ciilcstit~li dc Ia 
ii&iigtl~ltic~ll ric jUJ.&S rid /tc~r’ hit <tru rdgk! iIVi\Ilt les LIdbUlS sltr ccs 
uxceptimi. Lit d&.4sioti prisc tlC prd,iitjp CCj~Clltiiltl~ iWS tic Ii1 Cc~llli?0tClWC 

dC IU C’t\lll^, ;tU CilS kIil I’011 prirktidriii~, pilr CXClllplC, rjii’ii li’csislc l)ilS tlC 
dijlicrml. Itivsrscttwtit, :~llirtiicr ~1110 In ilucstioti tiu .itrge r/d hfw 11c 

SiLlll’iliL Strc V~litLl~lClllCtl~ rc”ylr’c [Sltlt lllle I3 (*OIlI 11‘ik iUS CL& Cl1 tncsUrc 
ti’atlalywr rks tlucslicws de I’crnti rcvicnl A dirt qtt’ii t~~irtlt%il laisscr t’tl 

SlISj%Wi Ii1 ~jiicstion df! Ii1 wtrrjxGtion tit! Ia. C’OLlr Cl, jMrLilllt, hisset 
[?liltKl III1 1i~~tllC sttr iii valitiitk tiC ILL imrcCtl tire, jitsciit’h 1111 SliLtlC ilVilllC6 

iiC I’:111’ilitY. 
37. I .il SCtllC rittcstitlti 1illC I’crrriwmmx dLl 29 jilllViW 1’171 ilit Cl1 I’ilit 

tiCllit~itivctmit rCpl& csl wlie tliti wwrtw Ii1 rotiiposih~r~ tic Ii1 C’wr tiitx 
litis cl0 IU jdsctllc illSlilllCC. Cktre dkdsiotr ;I Clc! prise stir In bssc Jc 
I’ilrtidc 3, lmxgrtipl~c I, tilt I~~&mct~t cl CorrI’rrrtilCnrcnt i\ I’iWliClC 5% 
i~iltT~~rilj?llt! I. Cl11 SIilttlt. PitI’ C~~llSfLiLll!l~l, si ICS Jivergctices de VllCS 
cImcittw1 jwssihlcs cjltltlt h I’itj~l7liC~thilitc! tit2 I’iWtiCk 83 iill 11LigICiIICtlt 

611 I’cspt’ce, tich lors tjuc la rkishi est atloptbc, il n”cst plus loi~ible dc 
rctwtlrc Cl1 tmtsc IC CiItilCtitfT rf$gitlier rlc Iit cotnposilion do In C’trur pOEIt 
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pLlrposes of delivering the present Advisory Opinion, in accordance with 
the Statute and the Rules of Court, is no longer open to question. 

38. ]n connection with the possible appointment of judges ad hoc, it 
has further been suggested that the final clause in paragraph 1 of Article 
82 of the Rules of Court obliges the Court to determine as a preliminary 
question whether the request relates to a legal question actually pending 
between two or more States, The Court cannot accept this reading, which 
overstrains the literal meaning of the words “avant toui”. It is difficult 
to conceive that an Article providing general guidelines in the relatively 
unschematic context of advisory proceedings should prescribe a rigid 
sequence in the action of the Court. This is confirmed by the practice of 
the Court, which in no previous advisory proceedings has found it neces- 
sary to make an independent preliminary determination of this question 
or of its own competence, even when specifically requested to do so. 
Likewise, the interpretation of the Rules of Court as imposing a procedure 
ilflirnine litis, which has been suggested, corresponds neither to the text of 
the Article nor to its purpose, which is to regulate advisory proceedings 
without impairing the flexibility which Articles 66, paragraph 4, and 68 of 
the Statute allow the Court so that it may adjust its procedure to the require- 
ments of each particular case. The phrase in question merely indicates that 
the test of legal pendencyis to be considered “above all” by the Court for 
the purpose of exercising the latitude granted by Article 68 of the Statute 
to be guided by the provisions which apply in contentious cases to the 
extent to which the Court recognizes them to be applicable. From a 
practical point of view it may be added that the procedure suggested, 
analogous to that followed. in contentious procedure with respect to 
preliminary objections, would not have dispensed with the need to 
decide on the request for the appointment of a judge adhoc as a previous, 
independent decision, just as in contentious cases the question of judges 
adhoc must be settled before any hearings on the preliminary objections 
may be proceeded with. Finally, it must be observed that such proposed 
preliminary decision under Article 82 of the Rules of Court would not 
necessarily have predetermined the decision which it is suggested should 
have been taken subsequently under Article 83, since the latter provision 
envisages a more restricted hypothesis: that the advisory opinion is 
requested upm a legal question actually pending and not that it relutes 
to such a question. 

39. The view has also been expressed that even if South Africa is not 
entitled to a judge c/cl hoc as a lnatter of right, the Court should, in the 
exercise of the discretion granted by Article 68 of the Statute, have allowed 
such an appointment, in recognition of the fact that South Africa’s 
interests are specially affected in the present case. In this connection the 
Court wishes to recall a decision taken by the Permanent Court at a time 
when the Statute did not include any provision concerning advisory 
OPinions, the entire regulation of the procedure in the matter being thus 
left to the Court (P.C.I.J., &Yes E, No. 4, p. 76). Confronted with a 
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lu pronod tlu prCsent nvis consultntif: iwx tertncs de so11 Statut et dc son 
Ii@!menl. 

38. El1 Cc: qui c~9nccrne I:t dCSi#lli~lioll Evcntudle de jugcs rrd hoc’, 011 
il itidirllk! Cl1 cllltt% ClUC I3 CliiUSe fipltrillll h la fin dlt paragruplic I tk 

I‘wticlc 82 dU RCglWlWtlt contraint Ii1 Cour ;i Ctnhlir. C11 tilllt r]lIc question 
pr~lin~iriairc, hi Ii1 dcnlnnilu ri’avis a trait (911 19019 A uric question juridique 

U~tliCllI2llll!tlt ~CIltii~lltC cntre dCllX 011 plusieurs IltiltS. l..il (‘our IlC pcllt 
:ulriicttre CCtlO illterprCtiltioI1 qui 1‘orce IL\ SCM IittCrill dCs 1110tS $1 iIVUl\t 

tOUt u. Of1 illlilgiIlo ill;11 ~ftl’llt~ ilrtilh! dol9Il;\Ilt d0S dirrctivcs I?;~ll4I‘illLS 

JilllS IL\ cadre Wli~tiVClllellt soUl>lC rlc la lxxwklurc cc~nsiiltativc prescriw 
strictctwrit l’ordrc duns lcqtiel II C’our tioil pro&lcr. C”Cst tlu Ix.32 CC qiic 

coiilirrnc Ii1 pratique dC lit (Your yui 11‘8 jug6 Iuhxsairc, tii\llS :lIIC1lI1C 
proctSdiIrc ci~nsultative ilIlt4riCllrC, de sc pronirncer h titrc prt!lilninilirc ct 

intlfpei~dant sur cettc question ni sur Sil compftetlcc, Wlh9o lorsqu’clle 
(5tuit uxpresshiunl pride tic le I’idrc. Ik 11i~1990, intcrprdter le K&+w~et9t 

C0111111C itllp~~SilIl1 1IIlc‘ proc&lure itt littritw Ii/is, sinsi tlu’011 I’a fail, fle 
ct9rrespontl ni it11 textc tic I’urliclc ni h son 19l-$t, Icqucl cst dc rdgler Ii1 
prooddurc ~OtlSlllti~litib” Sillls nuirr: h Ii1 I:llituilc quc I’nrticle 66, porngrnplic 

4, et I’arlicle (9H tlu Slatul aX.X9fdelIt ii Ii1 C’cttir rlc I’:I~otl qu’clle piiisse 
nilnpter sit pracLilurc iiuX IrCcCssit.ds clc Cllil~lllC cspke. I.e nicnilm tic 

plirw Cl1 i~iicstit919 1lrWltre si199plctnent rllle I;1 ~‘OUI* hit 1f ilV3lll tOlIt 11 
clicrclw h snvoir s’il y ii IIIIC question~jul~idiclue pciidnntc b I’zlkl il’cxcrccr 

lu filCllltC qiii lui csl dotrmh par I’article 68 d ii Statut clc s’iiispircr tics 
dispositions rclntivcs ;i IU prN!Ctlllre cl1 IllittilrC coi9tentirusc ClilllS Ii1 
tiiesiirc Oil elk ICS I‘I3Nlllli~it ilppliC~lhlC!i. On pcut ajt9iitor qll’WI prutique 
Ii1 procCdurc suggtrbc, iLllilll~~UU a CZIIC qui CSI suivie Cl1 1lli~lil:IT Cl919- 

tetilicusc pour ICS cxccptions prCliiirin:~ires, 1i’:iurnil PUS suppriind lit 
nCwssitC il’une dhision pr6liiiiin:lirc Ct itltJ~~ClldilIltC sur I:1 lll!llliltlll~ llc 
tldsign:itit9n d’un jiigc fd /MM*, CX~l~tl”IllCllt COIlItlW iL11 ccrtitcntieus Ii1 
qucstic9ii tics jtiges d hot* tloit Clrc rCglrSc ;ivrtnt tout d&hat stir IL’s ex- 

ccpliotis prditi~in:~ircs. Etiiiii il convicnt de I’airLz observer que Ii1 tlbcisic9t9 

prdlinrinairc qu‘il citilit propd tic prcntlrc ct9 verlu de l’iUTiClf2 X2 till 
R+$ment tl’aurait pas ii&ccssaircment pr&lCteriiiinC In ddcision qu’il 

tiuruil 11illu prcndrt: cnsuite, sclotz cetlc proposition, cti verlii tic I’article 
83, puisqut: cclui-ci cnvisagc une Iiypc9th&se plus rcslrcinte: cclle c9i1 

I’nvis cotisull:~lil’ est ilcinn~itl~ NII ,vrrjN tl’unc qucstiotr juriiliquc actucl- 
lcillctll l7CtldillltC Ct 11011 piIS dlc oit’il tl rrtrir A pareilk qucstioii. 

3). 011 il UllSSi Cxpritld I’ilviS IllIC, IllClllC si I’AtYriqiie JU Slltl II’:1 piiS 

rlroit ! i  iin jiigc rid /rot+, Ii1 (‘our tI’cn tlevrt~it pas iiioins, rl:lns I’exrrcice till 
pouvtrir tliscrCtionnairc que lui eonfi?rc I‘articlc (IX clu Stntut, lui pcr- 

nzcttrc d‘ctz tl0signer tin, pour tenir eotnptc cl ii lhit que ses intCrCts sont 
particilli~rcnlcnt ttrucli~s dims la pr6sente instance. A ccl Cg:ml, Iii Cour 
ri~ppClkt3 iltic rltcisioii prisc par IR C:‘crur perIrraneI~tC ii LlIlC CspO~lllC Oil IL* 
Stntut nc wnten:rit :1uct111t: disposition stir Its uvis ctmultatil’s, le soin de 
rciglcr 13 proctkii~rc cn la mti&rc 6tant hissi: ci~lil”rcnml h la Cour 
(C./‘.,J.I. .s&it* /:‘tt’ 4, p, 72). Saisic d’t119e rcqu&c tel9tliIlIt il Iit tlhigt9:ttion 
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request for the appointment of a judge ad hoc in a case in which it found 
there was no dispute, the Court, in rejecting the request, stated that “the 
decision of the Court must be in accordance with its Statute and with 
the Rules duly framed by it in pursuance of Article 30 of the Statute” 
(Order of 31 October 1935, P.C.Z.J., Series A/B, No. 6.5, Annex 1, p# 69 
at p. 70). It found further that the “exception cannot be given a wider 
application than is provided for by the Rules” (ibid., p. 71). In the present 
case the Court, having regard to the Rules of Court adopted under 
Article 30 of the. Statute, came to the conclusion that it was unable to 
exercise discretion in this respect. 

40. The Government of South Africa has also expressed doubts as to 
whether the Court is competent to, or should, give an opinion, if, in 
order to do so, it should have to make findings as to extensive factual 
issues. In the view of the Court, the contingency that there may be 
factual issues underlying the question posed does not aIter its character 
as a “legal question” as envisaged in Article 96 of the Charter. The 
reference in this provision to legal questions cannot be interpreted as 
opposing legal to factual issues. Normally, to enable a court to pronounce 
on legal questions, it must also be acquainted with, take into account 
and, if necessary, make findings as to the relevant factual issues. The 
limitation of the powers of the Court contended for by the Government 
ofSouth Africa has no basis in the Charter or the Statute. 

41. The Court could, of course, acting on its own, exercise the dis- 
cretion vested in it by Article 65, paragraph 1, of the Statute and decline 
to accede to the request for an advisory opinion, In considering this 
possibility the Court must bear in mind that: “A reply to a request for 
an Opinion should not, in principle, be refused,” (l.C.J. .Reports 19.51, 
p. 19.) The Court has considered whether there are any “compelling 
reasons”, as referred to in the past practice of the Court, which would 
justify such a refusal. Tt has found no such reasons. Moreover, it feels 
that by replying to the request it would not only “remain faithful to the 
requirements of its judicial character” (I.C.J. Reports 1960, p, 153), 
but also discharge its functions as “the principal judicial organ of the 
United Nations” (Art. 92 of the Charter). 

* 
* 4 

42. Having established that it is properly seised of a request for an 
advisory opinion, the Court will now proceed to an analysis of the 
question placed before it: “What are the legal consequences for States 
of the continued presence of South Africa in Namibia, notwithstanding 
Security Council resolution 276 (1970)?” 

43. The Government of South Africa in both its written and oral 
statements has covered a wide field of history, going back to the origin 
and functioning of the Mandate. The same and similar problems were 
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dealt with by other governments, the Secretary-General of the United 
Nations and the Organization of African Unity in their written and oral 
statements. 

44. A series of important issues is involved : the nature of the Mandate, 
its working under the League of Nations, the consequences of the demise 
of the League and of the establishment of the United Nations and the 
impact of further developments within the new organization. While the 
Court is aware that this is the sixth time it has had to deal with the issues 
involved in the Mandate for South West Africa, it has nonetheless 
reached the conclusion that it is necessary for it to consid,er and summarize 
some of the issues underlying the question addressed to it. Tn particular, 
the Court will examine the substance and scope of Article 22 of the 
League Covenant and the nature of “C” mandates. 

45. The Government of South Africa, in its written statement, presented 
a detailed analysis of the intentions of some of the participants in the 
Paris Peace Conference, who approved a resolution which, with some 
alterations and additions, eventually became Article 22 of the Covenant. 
At the conclusion and in the light of this analysis it suggested that it was 

quite natural for commentators to refer to “‘c’ mandates as being in 
their practical effect not far removed from annexation”. This view, which 
the Government of South Africa appears to have adopted, would be 
tantamount to admitting that the relevant provisions of the Covenant 
were of a purely nominal character and that the rights they enshrined 
were of their very nature imperfect and unenforceable, It puts too much 
emphasis on the intentions of some of the parties and too little on the 
instrument which emerged from those negotiations. It is thus necessary 
to refer to the actual text of Article 22 of the Covenant, paragraph 1 of 
which declares: 

“l.To those colonies and territories which as a consequence of 
the late war have ceased to be under the sovereignty of the States 
which formerly governed them and which are inhabited by peoples 
not yet able to stand by themselves under the strenuous conditions 
of the modern world, there should be applied the principle that the 
well-being and development of such peoples form a sacred trust 
of civilisation and that securities for the performance of this trust 
should be embodied in this Covenant.” 

As the Court recalled in its 1950 Advisory Opinion on the International 
Status ofSouth- West A.fiicn, in the setting-up of the mandates system “two 
principles were considered to be of paramount importance: the principle 
of non-annexation and the principle that the well-being and development 
of such peoples form ‘a sacred trust of civilization’” (1.C.J. Repports 19.5fI, 
p. 131). 

46. It is self-evident that the “trust” had to be exercised for the benefit 
of the peopIes concerned, who were admitted to have interests of their 
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own and to possess a potentiality for independent existence on the 
attainment of a certain stage of development: the mandates system was 
designed to provide peoples “not yet” able to manage their own affairs 
with the help and guidance necessary to enable them to arrive at the 
stage where they would be “able to stand by themselves”. The requisite 
means of assistance to that end is dealt with in paragraph 2 of Arti- 
cle 22 : 

“2. The best method of giving practical effect to this principle 
is that the tutelage of such peoples should be entrusted to advanced 
nations who by reason of their resources, their experience or their 
geographical position can best undertake this responsibility, and 
who are willing to accept it, and that this tutelage should be exercised 
by them as Mandatories on behalf of the League.” 

This made it clear that those Powers which were to undertake the task 
envisaged would be acting exclusively as mandatories on behalf of the 
League. As to the position of the League, the Court found in its 1950 
Advisory Opinion that: “The League was not, as alleged by [the South 
African] Government, a ‘mandator’ in the sense in which this term is 
used in the national law of certain States.” The Court pointed out that: 
“The Mandate was created, in the interest of the inhabitants of the terri- 
tory, and of humanity in general, as an international institution with an 
international object-a sacred trust of civilisation.” Therefore, the Court 
found, the League “had only assumed an international function of 
supervision and control” (I. C.J. Reports 1950, p. 132). 

47. The acceptance of a mandate on these terms connoted the assump- 
tion of obligations not only of amoral but also of a binding legal character; 
and, as a corollary of the trust, “securities for [its] performance” were 
instituted (para. 7 of Art. 22) in the form of legal accountability for its 
discharge and fulfilment: 

“7. In every case of mandate, the Mandatory shall render to the 
Council an annua1 report in reference to the territory committed 
to its charge.” 

48. A further security for the performance of the trust was embodied 
in paragraph 9 of Article 22: 

“9. A permanent Commission shall be constituted to receive and 
examine the annua1 reports of the Mandatories and to advise the 
Council on all matters relating to the observance of the mandates,” 

Thus the reply to the essential question, quis custodiet ipsos custodes?, 
was given in terms of the mandatory’s accountability to international 
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propres et la possibilitt de vivre indkpendantes lorsqu’elles auraient 
atteint un certain stade de dkveloppement : le systbme des mandats devait 
fournir aux peuples (1 non encore 1) capables de gkrer leurs propres affaires 
I’aide et les conseils nkessaires pour leur permettre d’arriver au stade ob 
ils seraient (~capables de se diriger eux-mCmes )). Le mode d’assistance 
nkcessaire & cet effet Ctait dbfini ZI I’article 22, paragraphe 2: 

I( 2. La meilleure mt?thode de rkaliser pratiquemcnt ce principe est 
de confer la tutelle cle ces peuples aux nations dCveloppCes qui, en 
raison de leurs ressources, de leur expkience ou de leur position 
gkographique, sont le mieux & mCme d’assumer cette responsabilitE 
et qui c0nsenten.t & I’accepter: elles exerceraient cette tutelle en 
qualit de Mandataires et au nom de la SociBt6.j) 

II ressort clairement de ce texte que les puissances qui allaient se charger 
de la t&he envisagte agiraient exclusivement en qualit de mandataires et 
au nom de la Sock% des Nations. Pour ce qui est de la position de la 
SdN, la Cour a dit, dans son avis de 1950, que (( la SociCt6 des Nations 
n’btait pas, comme I’a allCguC [le Gouvernement sud-africain], un 
I( mandant )), au sens oil ce terme est employ6 dans la lkgislation interne 
de certains Etats )). La Cour faisait observer: 11 Le Mandat a CtC crCC, clans 
I’int6r&t des habitants du Territoire et de I’humanitk en gCnBral, comme 
une institution internationale B laquelle Ctait assign& un but international : 
une mission sacrke de civilisation )). Elle estimait done que la SociCtk des 
Nations II avail seulement assume une fonction internationale de sur- 
veillance et de contr8le )I (C.I.J. Recueil 19.50, p. 132). 

47. Accepter un mandat dans ces conditions supposait que l’on con- 
tractait des obligations non seulement morales mais aussi juridiquement 
contraignantes et, comme corollaire de la mission, (( des garanties pour 
[son] accom.plissement I) &taient prkwues (art. 22, par. 7) sous forme d’une 
obligation juridique de rendre compte de la manike dont on s’en acquit- 

tait : 

(( 7. Dans tous les cas le Mandataire doit envoyer au Conseil un 
rapport annuel concernant les territoires dont il a la charge. 1) 

48, Une autre garantie de l’accomplissement de la mission Btait prCvue 
awparagraphe 9 de I’article 22 : 

(( 9. Une commission permanente sera chargte de recevoir et 
d’examiner les rapports annuels des mandataires et de donner au 
Conseil son avis sur toutes questions relatives & l’exbcution des 
mandats. 11 

La rkponse B la question essentielle pis custodiet ipsos cwtodes? ktait 
done que les mandataires Ctaient tenus de rendre compte B des organismes 
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organs. An additional measure of supervision was introduced by a 
resoIution of the Council of the League of Nations, adopted on 31 Jan- 
uary 1923. Under this resolution the mandatory Governments were to 
transmit to the League petitions from communities or sections of the 
populations of mandated territories. 

49. Paragraph 8 of Article 22 of the Covenant gave the following 
directive: 

“8. The degree of authority, control or administration to be 
exercised by t.he Mandatory shall, if not previously agreed upon by 
the Members of the League, be explicitly defined in each case by the 
Council.” 

In pursuance of this directive, a Mandate for German South West Africa 
was drawn up which defined the terms of the Mandatory’s administration 
in seven articles. Of these, Article 6 made explicit the obligation of the 
Mandatory under paragraph 7 of Article 22 of the Covenant by providing 
that “The Mandatory shall make to the Council of the League of Nations 
an annual report to the satisfaction of the C,ouncil, containing full 
information with regard to the territory, and indicating the measures 
taken to carry out the obligations assumed under Articles 2, 3, 4 and 5” 
of the Mandate. As the Court said in 1950: “the Mandatory was to 
observe a number of obligations, and the Council of the League was to 
supervise the administration and see to it that these obligations were 
fulfilled” (Z.C.J. Reports 1950, p. 132). In sum the relevant provisions of 
the Covenant and those of the Mandate itself prec$ude any doubt as to 
the establishment of definite legal obligations designed for the attainment 
of the object and purpose of the Mandate. 

50. As indicated in paragraph 45 above, the Government of South 
Africa has dwelt at some length on the negotiations which preceded the 
adoption of the final version of Article 22 of the League Covenant, and 
has suggested that they lead to a different reading of its provisions, It is 
true that as that Governm.enl points out, there had been a strong tendency 
to annex former enemy colonial territories. Be that as it may, the final 
outcome of the negotiations, however dificult of achievement, was a 
rejection of the notion of annexation. It cannot tenably be argued that 
the clear meaning of the mandate institution could be ignored by placing 
upon the explicit provisions embodying its principles a construction at 
variance with its object and purpose. 

5 I. Events subsequent to the adoption of the instruments in question 
should also be considered. The Allied and Associated Powers, in their 
Reply to Observations of the German Delegation, referred in 1919 to 
“the mandatory Powers, which in so far as they may be appointed 
trustees by the League of Nations will derive no benefit from such 
trusteeship”. As to the Mandate for South West Africa, its preamble 
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internationaux. Une rksolution du Conseil de la SociCt6 des Nations 
adoptke le 31 janvier 1923 a introduit une mesure de surveillance supplk- 
mentaire. Ed vertu de cette r&solution, les gouvernements mandataires 
devaient transmettre B la Soci&C les pktitions de communautks ou 
d’tkments de la population des territoires SOLIS mandat. 

49. L’article 22, paragraphe 8, du Pacte contenait la directive suivante: 

I( 8. Si le degrC d’autoritk, de contrale ou d’administration 6 
exercer par le Mandataire n’a pas fait I’objet d’une convention 
antkrieure entre les Membres de la SociktC, il sera expresskment 
stat& sur ces points par le Conseil..)) 

Conformkment & cette directive, il a Ctt Ctabli un mandat pour le Sud- 
Ouest africain allemand qui dkfinissait en sept articles les conditions de 
I’adnkistration du territoire par le mandataire. L’article 6 prkisait 
I’obligation qui incombait au mandataire en vertu de I’article 22, para- 
graphe 7, du Pacte; il stipulait quecelui-ci devait II envoyer au Conseil de la 
SociCtk des Nations un rapport annuel satisfaisant le Conseil et contenant 
toute information intkressant le territoire et indiquant les .mesures prises 
pour assurer les engagements pris suivant les articles 2, 3, 4 et 51) du 
mandat. Ainsi que la Cour I’a dit en 1950: (( le mandataire Ctait tenu de 
respecter un certain nombre d’obligations, et le Conseil de la SociCt& des 
Nations devait surveiller I’administration et veiller h ce que ces obli- 
gations fussent respect&es )) (C.I.J. Recueil 1950, p. 132). En bref, les 
dis,positions pertinentes du Pacte et celles du mandat lui-meme ne laissent 
subsister aucun doute quant SL In crCation d’obligations juridiques 
prkcises visant A atteindre le but et l’objet du mandat. 

50. Comme il est indiqub au paragraphe 45 ci-dessus, le Gouvernement 
sud-africain s’est Ctendu assez longuement sur les nkgociations qui oat 
prtcCdC I’adoption de la version dkfinitive de I’article 22 du Pacte de la 
SocittC des Nations et a soutenu qu’on pouvait en tirer une interprktatiou 
diffkrente de cette disposition. II est vrai, comme ce gouvernement le fait 
observer, qu’il y avait eu une tendance marquke A I’annexion des anciens 
territoires coloniaux ennemis. Quoi qu’il en soit, le risultat final de ces 
nkgociations - m&me s’il n’a pas ttC obtenu sans mat - a tt6 le rejet de 
I’idCe d’annexion. PrBtendre qu’on peut mkonnaitre le sens Cvident de 
l’institution des mandats, en donnant aux dispositions explicites qui en 
expriment les principes une interprktation contraire h son but et k son 
objet, est une thkse insoutenable. 

51. II faut aussi tenir compte des tvknements qui ant suivi l’adoption 
des instruments en question, Les Puissances allikes et assocites, dans leur 
Rejlonse aux remuryues de la dc@gotion allernand~ sur les conditions de 
paix, se sont rBf&rCes en I9 I9 aux (I Puissances mandataires qui, 6tant 
constitubes fidkicommissaires par la SociCtk des Nations, ne tireront 
aucun b&kfice de ce IidBicommis D. Le mandat pour le Sud-Ouest africain 
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recited that “His Britannic Majesty, for and on behalf of the Government 
of the Union of South Africa, has agreed to accept the Mandate in respect 
of the said territory and has undertaken to exercise it on behalf of the 
League of Nations”. 

52. Furthermore, the subsequent development of international law in 
regard to non-self-governing territories, as enshrined in the Charter of the 
United Nations, made the principle of self-determination applicable to all 
of them. The concept of the sacred trust was confirmed and expanded to 
all “territories whose peoples have not yet attained a full measure of 
self-government” (Art, 73). Thus it clearly embraced territories under a 
colonial rCgime. Obviously the sacred trust continued to apply to League 
of Nations mandated territories on which an international status had 
been conferred earlier. A further important stage in this development was 
the Declaration on the Granting of Independence to Colonial Countries 
and Peoples (General Assembly resolution 1514 (XV) of 14 December 
1960), which embraces all peoples and territories which “have not yet 
attained independence”. Nor is it possible to leave out of account the 
political history of mandated territories in general. All those which did not 
acquire independence, excluding Namibia, were placed under trusteeship. 
Today, only two out of fifteen, excluding Namibia, remain under United 
Nations tutelage. This is but a manifestation of the general development 
which has led to the birth of so many new States, 

53, All these considerations are germane to the Court’s evaluation of 
the present case. Mindful as it is of the primary necessity of interpreting 
an instrument in accordance with the intentions of the parties at the time 
of its conclusion, the Court is bound to take into account the fact that the 
concepts embodied in Article 22 of the Covenant-“the strenuous 
conditions of the modern world” and “the well-being and development” 
of the peoples concerned-were not static, but were by definition 
evolutionary, as also, therefore, was the concept of the “sacred trust”. 
The parties to the Covenant must consequently be deemed to have 
accepted them as such. That is why, viewing the institutions of 1919, the 
Court must take into consideration the changes which have occurred in 
the supervening half-century, and its interpretation cannot remain 
unaffected by the subsequent development of law, through the Charter of 
the United Nations and by way of customary law. Moreover, an inter- 
national instrument has to be interpreted and applied within the frame- 
work of the entire legal system prevailing at the time of the interpretation. 
In the domain to which the present proceedings relate, the last fifty years, 
as indicated above, have brought important developments. These 
developments leave little doubt that the ultimate objective of the sacred 
trust was the self-determination and independence of the peoples con- 
cerned. In this domain; as elsewhere, the CCWJWS iur’is gent/unz has been 
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prkisait d’autre part dans son prtambule: (( Sa MajestC britannique, 
agissant pour le Gouvernement de I’Union de I’Afrique du Sud, et en son 
nom, s’est engagke a accepter le mandat sur ledit territoire et a entrepris 
de l’exercer au nom de la SociCtk des Nations )). 

52. En outre l’kvolution ultkrieure du droit international B I’tgard des 
territoires non autonomes, tel qu’il est consac& par la Charte des Nations 
Unies, a fait de I’autodCtermination un. principe applicable g tous ces 
territoires. La notion de mission sac&e a CtC confirmBe et &endue k tous 
les (( territoires dont les populations ne s’administrent pas encore com- 
pletement elles-mCmes )) (art. 73). 11 est clair que ces termes visaient les 
territoires sous rCgime colonial. Manifestement la mission sac&e con- 
tinuait B s’appiiquer aux territoires placCs sous le mandat de la SocibtC 
des Nations auxquels un statut international avait tt8 confkr6 ant& 
rieurement. Une autre &ape importante de cette Cvolution a Btb la 
dtclaration sur l’octroi de l’in’dkpendance aux pays et aux peuples colo- 
niaux (rksolution I514 (XV) de I’AssemblCe g&kale en date du 14 d&em- 
bre 1960) applicable 9 tous les peuples et ti tous les territoires (( qui n’ont 
pas encore acckdb & l’indkpendance)). De m&me, il est impossible de 
nkgliger l’histoire politique des territoires sous mandat en gCntra1. Tous 
ceux qui n’ont pas acctdC & l’indkpendance, g I’exception de la Namibie, 
ont CtC pIact% SOLLS tutelle. Aujourd’hui sur quinze de ces territoires, 
non compris la Namibie, deux seulement sont encore sous la tutelle des 
Nations Unies. Ce n’est Ih qu’une manifestation de I’Cvolution g&kale 
qui a conduit g la naissance de maints nouveaux Etats. 

53. Toutes ces considkrations se rattachent g la manike dont la Cour 
envisage la prksente aflaire. Sans oublier la nkessitt primordiale d’in- 
terprkter un instrument donnC conformkment aux intentions qu’ont eues 
les parties lors de sa conclusion, la Cour doit tenir compte de ce que 
les notions consacrkes par I’article 22 du Pacte - ales conditions parti- 
culikrement difficiles du m.onde moderne )I et I( le bien-&tre et le dkvelop- 
pement 11 des peuples intbressCs - n’ttaient pas statiques mais par dbfi- 
nition Bvolutives et qu’il en allait de m&me par suite de la notion de 
omission sacrCe de civilisation )). On doit done admettre que les parties 
au Pacte les ont acceptkes comme telles. C’est pourquoi, quand elle 
envisage les iwtitutions de 1919, la Cow doit prendre en considkation 
les transformations survenues dans le demi-sikcle qui a suivi et son inter- 
prktation ne peut manquer de tenir compte de l’kvolution que le droit 
a ult&ieurement connue grhce B la Charte des Nations Unies et & la 
coutume. De plus, tout instru.ment international doit &tre interpret& et 
appliquk dans le cadre dl I’ensemble du systbme juridique en vigueur 
au .moment air l’interprktation a lieu. Dans le domaine auquel se rattache 
la prtsente prockdure, les cinquante dernigres annCes ont marqufi, comme 
il est dit plus haut, une Cvolution importante. Du fait de cette kvolution 
il n’y a gu&re de doute que la ((mission sac&e de civilisation 1) avait pour 

objectif ultime l’autodktermination et l’indkpendance des peuples en 
cause. Dans ce domaine cornme dans les autres, le corpus jut-is gentium 
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considerably enriched, and this the Court, if it is faithfully to discharge 
its functions, may not ignore. 

54. In the light of the foregoing, the Court is unable to accept any 
construction which would attach to “C” mandates an object and purpose 
different from those of “A” or “B” mandates. The only differences were 
those appearing from the language of Article 22 of the Covenant, and 
from the particular mandate instruments, but the objective and safeguards 
remained the same, with no exceptions such as considerations of geo- 
graphical contiguity. To hold otherwise would mean that territories 
under “C” mandate belonged to the family of mandates only in name, 
being in fact the objects of disguised cessions, as if the affirmation that 
they could “be best administered under the laws of the Mandatory as 
integral portions of its territory” (Art. 22, para. 6) conferred il,pon the 
administering Power a special title not vested in States entrusted with “A” 
or “B” mandates. The Court would recall in this respect what was stated 
in the 1962 Judgment in the South West Africa cases as applying to all 
categories of mandate: 

“The rights of the Mandatory in relation to the mandated territory 
and the inhabitants have their foundation in the obligations of the 
Mandatory and they are, so to speak, mere tools given to enable it to 
fulfil its obligations.” (I.C.J. Reports 1962, p. 329.) 

55, The Court will now turn to the situation which arose on the demise 
of the League and with the birth of the United Nations. As already 
recaIled, the League of Nations was the international organization 
entrusted with the exercise of the supervisory functions of the Mandate. 
Those functions were an indispensable element of the Mandate. But that 
does not mean that the mandates institution was to collapse with the 
disappearance of the original supervisory machinery. To the cluestion 
whether the continuance of a mandate was inseparably linked with the 
existence of the League, the answer must be that an institution’established 
for the fulfilment of a sacred trust cannot be presumed to lapse before 
the achievement of its pur.pose. The responsibilities of both mandatory 
and supervisor resulting from the mandates institution were complenjen- 
tary, and the disappearance of one or the other could not afFect the 
survival of the institution, That is why, in 1950, the Court remarked, in 
connection with the obligations corresponding to the sacred trust: 

“Their rziso~? d’Ct~ and original object remain. Since their 
fulfi.lment did not depend on the existence of the League of Nations, 
they could not be brought to an end merely because this supervisory 

20 



NAMIBIE (S.-O. AFRICAIN) (AVIS CONSULTATIF) 32 

s’est beaucoup enrichi et, pour pouvoir s’acquitter fidklement de ses 
fonctions, la Cow ne peut I’ignorer. 

54. Compte tenu de ce qui prtdde, la Cow ne saurait faire sienne 
une interprktation qui attribuerait aux mandats C un objet et un but 
diffkrents de ceux des mandats A ou B. Les seules diffkrences sont 
celles qui ressortent du IibellC de I’article 22 du Pacte et des instruments 
de mandat pertinents, mais I’objectif et les garanties sont les m&mes, 
aucune exception n’ktant faite notamment pour des raisons de conti- 
gui’tk gkographique. Soutenir le contraire signifierait que les territoires 
sous mandat C n’appartenaient que de nom g la famille des .mandats 
et n’ktaient en fait que l’objet de cessions dkguiskes, com.me si, en affir- 
mant qu’ils ne sauraient ((&tre mieux administrks que sow les lois du 
Mandataire, comme une partie intkgrante de son territoire 11 (art. 22, 
par. 6), on avait conf&rC g la puissance administrante un titre sptkial 
qui n’ktait pas accord6 aux Etats auxquels des mandats A OLI B avaient 
CtC confiks. La Cow rappellera B ce sujet une observation qu’elle a faite 
dans son arr&t de 1962 sur les affaires du Sud-Ouest qfiicain et qui 
s’applique g toutes les catkgories de mandats: 

11 Les droits du Mandataire concernant le territoire sous Mandat 
et ses habitants se fondent sur les obligations du Mandataire et ils 
ne sont, pour ainsi dire, que de simples instruments lui permettant 
de remplir ses obl&ations. 11 (C.Z.J. Rec~teil I962, p. 329.) 

55. La Cour en vient maintenant B In situation c&e par la disparition 
de la SociCtt des Nations et la naissance des Nations Unies. On a vu 

plus haut que la SociktC des Nations Ctait I’organisation internationale 
chargke d’exercer les fonctions de surveillance a I’tgard des mandats. 
Ces fonctions Ctaient utl Clbment essentiel du systkme des mandats, Cela 
ne signifie pourtant pas que I’institution des mandats devait nkcessaire- 
ment prendre fin lorsque disparaitrait le inkcanisme origincl de surveil- 
lance. A. la question de savoir si le maintien du mandat Ctait inskparable- 
ment 1% 21 I’existence de la SociBtC des Nations, il faut rkpondre que 1’011 
ne saurait prksumer la caducitk d’une institution Ctablie en we d’accom- 
plir une mission sac&e tant que son objectif n’a pas CtB atteint. Les res- 
ponsabilitks du .mandataire et de I’autoritC de surveillance dans I’insti- 
tution des mandats ttaient complkmentaires et la disparition de I’un ou 
de I’autre ne pouvait affecter la survivance de I’institution. C’est pour 
cette raison qu’en 1950 la Cour a d&lark, g propos des obligations dCcou- 
lant de la mission sacrke: 

II A tous Cgards leur raison d’Ctre et leur objet primitif demeurent. 
Comme leur exkcution ne dtpendait pas de I’existence de la Societt 
des Nations, ces obligations ne pouvaient devenir caduques pour 
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organ ceased to exist. Nor could the right of the population to have 
the Territory administered in accordance with these rules depend 
thereon.” (I.C.J. Reports 1950, p. 133.) 

1n the particular case, specific provisions were made and decisions taken 
for the transfer of functions from the organization which was to be 
wound up to that which came into being. 

56. Within the framework of the United Nations an international 
trusteeship system was established and it was clearly contemplated that 
mandated territories considered as not yet ready for independence would 
be converted into trust territories under the United Nations international 
trusteeship system. This system established a wider and more effective 
international supervision than had been the case under the mandates of 
the League of Nations. 

57. It would have been contrary to the overriding purpose of the 
mandates system to assume that difficulties in the way of the replacement 
of one rCgime by another designed to improve international supervision 
should have been permitted to bring about, on the dissolution of the 
League, a complete disappearance of international supervision. To 
accept the contention of the Government of South Africa on this point 
would have entailed the reversion of mandated territories to colonial 
status, and the virtual replacement of the mandates rtgime by annexation, 
so determinedly excluded in 1920. 

58. These compelling considerations brought about the insertion in 
the Charter of the United Nations of the safeguarding clause contained 
in Article 80, paragraph 1, of the Charter, which reads as follows: 

“1, Except as may be agreed upon in individual trusteeship 
agreements, made under Articles 77,79 and 8 I, placing each territory 
under the trusteeship system, and until such agreements have been 
concluded, nothing in this Chapter shall be construed in or of itself 
to alter in any manner the rights whatsoever of any States or any 
peoples or the terms of existing international instruments to which 
Members of the United Nations r-nay respectively be parties.” 

59. A striking feature of this provision is the stipulation in favour of 
the preservation of the rights of “any peoples”, thus clearly including 
the inhabilants of the lnandated territories and, in particular, their 
indigenous populations. These rights were thus confirmed to have an 
existence independent of that of the League of Nations. The Court, in 
the 1950 Advisory Opinion on the I~zternatioml Status of South- West 
Africa, relied on this provision to reach the conclusion that “no such 
rights of the peoples could be effectively safeguarded without inter- 

21 



NAMIBIE (S.-O. AFRICAIN) (AVIS CONSULTATIF) 33 

la seule raison que cet organe de surveillance avait cesst d’exister. 
Le droit de la population de voir le Territoire administrt conformk- 
merit j ces ritgles ne pouvait pas non plus en dkpendre. I) (C.I.J. 
Recueii 1950, p. 133.) 

Dans ce cas particulier, des dispositions spkiales ont CtC Clabordes et 
des dCcisions ont CtC prises en vue de transfkrer les fonctions de I’or- 
ganisation qui devait Ctre dissoute B celle qui ,prenait naissance. 

56. Lorsqu’on a crtC dans le cadre des Nations Unies un rkgime inter- 
national de tutelle, on a manifestement envisagk que les territoires sous 
mandat que I’on ne considkrait pas encore mfirs pour I’indCpendance 
seraient placCs sous le rtgime international de tutelle des Nations Unies. 
Ce r6gim.e comportait une surveillance internationale plus large et plus 
efficace que celle des mandats de la SociCtC des Nations. 

57. II efit CtC contraire au but primordial du syst&ne des mandats 
d’admettre que les difficult& dues au remplacement d’un rkgime par 
un autre rCgime destink % amkliorer la surveillance internationale puissent 
entrainer, a la dissolution de la SocittC des Nations, la disparition de 
toute surveillance internationale. Accepter la thbse du Gouvernement 
sud-africain sur ce point aurait abouti au retour des territoires sous man- 
dat au statut colonial et au remplacement virtue1 du systkme des man- 
dats par I’annexion, solution qui avait kt6 rCsolument tcartte en 1920. 

58. Ce sont ces raisons dkisives qui ont .dCterminC I’introduction 
dans la Charte des Nations Unies de la clause de sauvegarde que cons- 
titue l’article 80, paragraphe I, de la Charte: 

(( I. A I’exception de ce qui peut &tre convenu dans les accords 
particuliers de tutelle conclus confor.mCment aux articles 77, 79 et 
XI et plaGant chaque territoire SOLE le regime de tutelle, et jusqu’h 
ce que ces accords aient ttC conclus, aucune disposition du prksent 
chapitre ne sera interprCtCe comme modifiant directement ou in- 
directement en aucune man&e les droits quelconques d’aucun 
Etat ou d’aucun peuple ou les dispositions d’actes internationaux 
en vigueur auxquels des Membres de I’Organisation peuvent dtre 
parties. )) 

59. L’un des traits notables de cette disposition est la stipulation con- 
cernant le maintien des droits des peuples, qui s’applique saris conteste 
aux habitants des territoires SOLIS mandat et en particulier aux populations 
autochtones. C’est I& confirm.er que ces droits possbdent rrne existence 
indkpendante de celle de la Sociktk des Nations. Dans son avis consultatif 
de 1950 sur le Statut in?crnational du Sud-Ouest africain, la Cour s’est 
fondle sur cette disposition pour conclure que (( ces droits des peuples ne 
sauraient &tre efficacement garantis saris contr6le international et sans 
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national supervision and a duty to render reports to a supervisory organ” 
(I.C.J. Reporls 1950, p. 137). In 1956 the Court confirmed the conclusion 
that “the effect of Article 80 (1) of the Charter” was that of “preserving 
the rights of States and peoples” (Z.C.J. Reports 19.56, p. 27). 

60. Article 80, paragraph 1, of the Charter was thus interpreted by the 
Court as providing that the system of replacement of mandates by 
trusteeship agreements, resulting from Chapter XI1 of the Charter, shall 
not “be construed in or of itself to alter in any manner the rights what- 
soever of any States or any peoples”. 

61. The exception made in the initial words of the provision, “Except 
as may be agreed upon in individual trusteeship agreements, made under 
Articles 77, 79 and 81, placing each territory under the trusteeship 
system, and until such agreements have been concluded”, established a 
particular method for changing the status quo of a mandate rCgime. This 
could be achieved only by means of a trusteeship agreement, unless the 
“sacred trust” had come to an end by the implementation of its objective, 
that is, the attainment of independent existence. In this way, by the use of 
the expression “until such agreements have been concluded”, a legal 
hiatus between the two systems was obviated, 

62. The final words of Article 80, paragraph 1, refer to “the terms of 
existing international instruments to which Members of the United 
Nations may respectively be parties”. The records of the San Francisco 
Conference show that these words were inserted in replacement of the 
words “any mandate” in an earlier draft in order to preserve “any rights 
set forth in paragraph 4 of Article 22 of the Covenant of the League of 
Nations”. 

63. In approving this an-tendment and inserting these words in the 
report of Committee 1114, the States participating at the San Francisco 
Conference obviously took into account the fact that the adoption of 
the Charter of the United Nations would render the disappearance of the 
League of Nations inevitable. This shows the common understanding and 
intention at San Francisco that Article 80, paragraph 1, of the Charter 
had the purpose and effect of keeping in force all rights whatsoever, 
including those contained in the Covenant itself, against any claim as to 
their possible lapse with the dissolution of the League. 

64. The demise of the League could thus not be considered as an 
unexpected supervening event entailing a possible termination of those 
rights, entirely alien to Chapter XII of the Charter and not foreseen 
by the safeguarding provisions of Article 80, paragraph 1. The Members 
of the League, upon effecting the dissolution of that organization, did 
not declare, or accept even by implication, that the mandates would be 
cancelled or lapse with the dissolution of the League. On the contrary, 
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l’obligation de soumettre des rapports B un organe de contrBle )) (C./.-f. 
Recueil 1950, p. 137). En 1956, la Cow a confirm& la conclusion d’aprhs 
laquelle (I I’effet de l’article 80, paragraphe 1, de la Charte . . . @rantit 
les droits [des] Etats et [des] peuples )I (C.I.J. Reczreil 1956, p. 27). 

60. Ainsi, selon l’interprktation de la Cour, I’article 80, pawraphe 1, 
de la Charte disposait que I’opCration de remplacement des mandats 
par des accords de tutelle, en vertu du chapitre XII de la Charte, ne 
devait pas &tre (c interprCtCe comme modifiant directement ou indirecte- 
ment en aucune man&-e les droits quelconques d’aucun Etat ou d’aucun 
peuple )I. 

61. Le d&but du paragraphe I prkisait la mdthode par laquelle le 
statu quo en. mat&e de mandat pouvait Ctre modifi6 II A I’exception de 
ce qui peut &tre convenu dans les accords particuliers de tutelle conchs 
conformkment aux articles 77, 79 et 81 et p1aCant chaque territoire sous 

le regime de tutelle, et jusqu’8 ce que des accords aient CtC conclus)). 
La transformation ne pouvait s’effectuer qu’au moyen d’un accord de 
tutelle, & moins que la I( mission sacrCe )) ne soit arrivke B son terme par 
suite de la rtalisation de l’objectif auquel elle rkpondait: l’accession B 
I’indkpendance. En employant la formule ccjusqu’k ce que ces accords 
aient Ctt conclus I), on Cvitait tot&e solution de continuitt juridique entre 
les deux rkgimes. 

62. A la fin de I’article 80, paragraphe I, il est fait mention des ((dis- 
positions d’actes internationaux en vigueur auxquels des Membres de 
I’Organisation peuvent &tre parties )). Les documents officiels de la con- 
fkrence de San Francisco montrent que cette formule a 6tB introduite g 
la place des mots I( d’un mandat quelconque 11, qui figuraient dans un 

texte antkrieur, afin de prkserver (( les droits stipuks au paragraphe 4 de 
Particle 22 du Pacte de la SociCtC des Nations )I. 

63. Si les Etats participant B la confkrence de San Francisco ont ap- 
prouvC cet amendement et introduit cette prkcision dans le rapport du 
comitk 4 de la Commission II, c’est manifestement parce qu’ils consi- 
dtraient que I’adoption de la Charte des Nations Unies rendrait inkluc- 
table la disparition de la SocibtC des Nations. Cela montre que, selon 
l’interprktation et I’intention des participants k la confkrence de San 
Francisco, I’article 80, paragraphe I, de la Charte avait pour but et pour 
effet de maintenir en vigueur tous les droits, quels qu’ils soient, y compris 
Ies droits stipuks dans le Pacte lui-.m&me, pour qu’on ne puisse pas pr& 
tendre que la dissolution de la SociCtt des Nations les avait rendus caducs. 

64. La disparition de la SdN ne saurait done &tre considkrke comme 
un 6v6nement fortuit entrainant une Cventuelle extinction de ces droits, 
BvCnement entikrement Ctranger au chapitre XII de la Charte et; que 
n’auraient pas prBvu les dispositions de sauvegarde de l’article 80, para- 
graphe 1. Lorsque les Membres de la SociCtk des Nations ont d&out 
I’organisation, ils n’ont ni dtclart ni accept&, m&me implicitement, qlle 
cette dissolution entrainerait I’abrogation ou la cadwith des ,mandats, Au 
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paragraph 4 of the resolution on mandates of 18 April 1946 clearly 
assumed their continuation. 

65. The Government of South Africa, in asking the Court to reappraise 
the 1950 Advisory Opinion, has argued that Article 80, paragraph 1, 
must be interpreted as a mere saving clause having a purely negative 
effect. 

66. l.f Article 80, paragraph 1, were to be understood as a mere inter- 
pretative provision preventing the operation of Chapter XII from 
affecting any rights, then it would be deprived of all practical effect. 
There is nothing in Chapter XII-which, as interpreted by the Court in 
1950, constitutes a framework for future agreements-susceptible of 
affecting existing rights of States or of peoples under the mandates 
system. Likewise, if paragraph 1 of Article 80 were to be understood 
as g mere saving clause, paragraph 2 of the same Article would have no 
purpose. This paragraph provides as follows : 

“2. Paragraph 1 of this Article shall not be interpreted as giving 
grounds for delay or postponement of the negotiation and con- 
clusion of agreements for placing mandated and other territories 
under the trusteeship system as provided for in Article 77.” 

This provision was obviously intended to prevent a mandatory Power 
from invoking the preservation of its rights resulting from paragraph 1 
as a ground for delaying or postponing what the Court described as 
‘Yhe normal course indicated by the Charter, nar,nely, conclude Trustee- 
ship Agreements” (1.C.J. Reports 1950, p. 140). No method of inter- 
pretation would warrant the conclusion that Article 80 as a whole is 
meaningless. 

67. ‘In considering whether negative effects only may be attributed to 
Article 80, paragraph I, as contended by South Africa, account must be 
taken of the words at the end of Article 76 (cl) of the Charter, which, 
as one of the basic objectives of the trusteeship system, ensures equal 
treatment in commercial matters for all Members of the United Nations 
and their nationals. The proviso “subject to the provisions of Article 80” 
was included at the San Francisco Conference in order to preserve the 
existing right of preference of.the mandatory Powers in “C” mandates. 
The delegate of the Union of South Africa at the Conference had pointed 
dut earlier that “the ‘open door’ had not previously applied to the ‘C’ 
mandates”, adding that “his Government could not contemplate its 
application to their mandated territory”, Tf Article 80, paragraph I, 
had no conservatory and positive effects, and if the rights therein preserved 
could have been extinguished with the disappearance of the League of 
Nations, then the proviso in Article 76 (d) illJim would be deprived of 
any practical meaning. 
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contraire, le paragraphe 4 de la ksolution du 18 avril 1946 sur les man- 
dats suppose nettement leur maintien en vigueur. 

65. Le Gowernement sud-africain a demand6 g la Cour de reconsi- 
dCrer son avis consultatif de 1950 et soutenu ti ce propos clue l’article 80, 
paragraphe I, devait Ctre interprttk comme une simple clause de sauve- 
garde ayant un effet purernent nkgatif. 

66. Si I’on devait voir dans I’article 80, paragraphe I, une simple dis- 
position interprktative empkhant que l’application du chapitre XII ne 
Porte arteinte a des droits, ce paragraphe serait d6pourvu de toute portke 
pratique. Rien dans le chapitre XII - qui, selon l’interpr6tation donnCe 
par la Cour en 1950, est un cadre pour des accords de tutelle B venir - ne 
peut affecter les droits que des Etats ou des ,peuples tiennent du syst&me 
des mandats. De plus, si I’on devait considkrer l’article 80, paragraphe 1, 
comme une simple clause de sauvegarde, le p.aragraphe 2 de cet article 
serait saris objet. Ce paragraphe dispose: 

K 2. Le paragraphe 1 du prksent article ne doit pas Etre interpret6 
comme motivant un retard OLI un ajournement de la nkgociation et 
de la conclusion d’accords destinCs g placer sous le rCgime de tutelle 
des territoires sous mandat ou d’autres territoires ainsi qu’il est 
prkvu k Particle 77.1) 

Cette disposition visait Jnanifestement B empkher une puissance rnan- 
dataire d’invoquer le maintien de ses droits en vertu du paragraphe 1 
pour retarder OLI ajourner le moment de prendre ce clue la Cour a appelC 
11 la voie normalc tracke par la Charte, c’est-g-dire: conclure des Accords 
de Tutelle )) (C.1.J. Recueil1950, p. 140). Aucune mkthode d’inter,pr&ation 
n’autorise k conclure que l’article 80 n’ait dans son ensemble aucune 
signification. 

67. Quand on se demande si I’on ne peut attribuer & I’article 80, para- 
graphe I, qu’un effet purement nkgatif, ainsi que le soutient l’hfrique 
du Sud, il faut tenir compte des derniers mats de l’article 76, alinka d), 
de la Charte, qui visent & assurer, comme une des fins essentielles du 
rCgime de tutelle, l’kgalitk de traitement dans le domaine commercial & 
tous les Membres de I’Organisation et B leurs ressortissants. La clause 
~(sous r&serve des dispositions de I’article 80)) a CtC introduite g la con- 
ference de San Francisco pour prkserver le droit de prkfkrence que pos- 
skdaient les puissances mandataires dans les territoires placCs SOW man- 
dat C. Le reprksentant de 1’Union sud-africaine B la confkrence avait fait 
observer que I( la (I Porte ouverte )) n’ktait pas applicable, auparavant, aux 
mandats C )), ajoutant que N son gouvernement n’en envisageait pas l’ap- 
plication au territoire place sous son mandat )). Si l’article 80, paragraphe 
1, n’avait pas eu d’effet conservatoire et positif et si Ies droits qu’il main- 
tenait avaient pu s’kteindre g la disparition de la Sock% des N&ions, 
le dernier membre de phrase de I’article 76, alinta d), await 6tB dbpourvu 
de toute signification pratique. 
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68. The Government of South Africa has invoked as “new facts” not 
fully before the Court in 1950 a proposal introduced by the Chinese 
delegation at the final Assembly of the League of Nations and another 
submitted by the Executive Committee to the United Nations Preparatory 
Commission, both providing in explicit terms for the transfer of super- 
visory functions over mandates from the League of Nations to United 
Nations organs. It is argued that, since neither of these two proposals 
was adopted, no such transfer was envisaged. 

69. The Court is unable to accept the argument advanced. The fact 
that a particular proposal is not adopted by an international organ does 
not necessarily carry with it the inference that a collective pronouncement 
is made in a sense opposite to that proposed. There can be many rea- 
sons determining re.jection or non-approval. For instance, the Chinese 
proposal, which was never considered but was ruled out of order, would 
have subjected mandated territories to a form of supervision which went 
beyond the scope of the existing supervisory authority in respect of 
mandates, andcould. have raised difficulties with respect to Article 82 of 
the Charter. As to the establishment of a Temporary Trusteeship Com- 
mittee, it was opposed because it was felt that the setting up of such an 
organ might delay the negotiation and conclusion of trusteeship agree- 
ments. Consequently two United States proposals, intended to authorize 
this Committee to undertake the functions previously performed by the 
Mandates Commission, could not be acted upon. The non-establishment 
of a temporary subsidiary body empowered to assist the General Assembly 
in the exercise of its supervisory functions over mandates cannot be 
interpreted as implying that the General Assembly lacked competence 
or could not itself exercise its functions in that field. On the contrary, the 
general assumption appeared to be that the supervisory functions over 
mandates previously performed by the League were to be exercised by 
the United Nations. Thus, in the discussions concerning the proposed 
setting-up of the Temporary Trusteeship Committee, no observation 
was made to the effect that the League’s supervisory functions had not 
been transferred to the United Nations, Tndeed, the South African 
representative at the United Nations Prepa.ratory Commission declared 
on 29 November 1945 that “it seemed reasonable to create an interim 
body as the Mandates Commission was now in abeyance and countries 
holding mandates should have a body to which they could report”, 

70. The Government of South Africa has further contended that the 
provision in Article 80, paragraph I, that the terms of “existing inter- 
national instruments” shall not be construed as altered by anything in 
Chapter X11 of the Charter, cannot justify the conclusion that the duty 
to report under the Mand.ate was transferred from the Council of the 
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68. Le Gouvernement sud-africain a invoque en tant que u faits nou- 
veaux )) dont la Cour n’aurait pas eu pleinement connaissance en 1950 une 
proposition de la delegation chinoise, presentee a la derniere Assemblee 
de la SociCtt des Nations, ainsi qu’une autre proposition soumise par le 
Co&C executif a la Commission preparatoire des Nations Unies, qui 
toutes deux prevoyaient expressement le transfert a des organes des 
Nations Unies des fonctions de surveillance de la SdN relatives attx man- 
dats. II a fait valoir que, ni l’une ni I’autre de ces propositions n’ayant 
ttC adopt&e, aucun transfert de ce genre n’a Ctt enwage. 

69. La Cow ne peut accepter cette argumentation. Le fait que telle 
OLI telle proposition n’ait pas Cte adopt&e par un organe international 
n’implique pas necessairement qu’une decision collective inverse ait 
Ctt prise. Le rejet OLL la non-approbation d’une proposition peut tenir a 
de nombreux motifs. Par exemple, la proposition chinoise, qui n’ajamais 
tte examinte et a CtC consideree comme irrecevable, aurait eu pour effet 
d’assujettir les territoires sous mandat a un mode de surveillance allant 
au-de18 des pouvoirs de surveillance applicables aux mandats et elle 
aurait pu soulever des difficult&s au sujet de I’article 82 de la Charte. 
Quant B la proposition tendant a constituer un comite temporaire de 
tutelle, elle a 6tC repoussee parce qu’on estimait que la creation d’un tel 
organe aurait risque de retarder la ntgociation et la conclusion d’accords 
de tutelle. En consequence deux propositions des Etats-Unis visanl a auto- 
riser ce comite a assumer les fonctions exercees jusque-la par la Commis- 
sion permanente des mandats sont restees saris suite. On ne saurait con- 
siderer que le fait de ne pas creer un organe subsidiaire temporaire charge 
d’aider I’AssemblCe getkale dans I‘exercice de ses fonctions de surveil- 
lance a I’egard des mandats implique que I’AssemblCe generale n’avait 
pas competence ou ne pouvait exercer elle-m&me ses fonctions pro- 
pres dans ce domaine. On semble avoir suppose au contraire que les 
fonctions de surveillance sur les mandats, auparavant assumees par la 
Societe des Nations, seraient exerctes par I’Organisation des Nations 
Unies. C’est ainsi que, dans les debats sur la proposition concernant la 
creation du comite temporaire de tutelle, personne n’a signale que les 
fonctions de surveillance de la SocittC des Nations n’avaient pas CtC trans- 
ferees a I’Organisation des Nations Unies. Qui plus est, le representant de 
I’Afrique du Sud a la Commission preparatoire des Nations Unies a 
declare le 29 novembre 1945: I( il semble raisonnable de creer un organis- 
me ,provisoire puisque la Commission des mandats est en sommeil et que 
les pays mandataires devraient avoir un organisme auquel ils puissent 
soumettre leur rapport 11. 

70. Le Gouvernement sud-africain a soutenu d’autre part que I’article 
80, paragraphe I, qui prtvoit qu’aucune disposition du chapitre XII de 
la Charte ne sera interpretee comme modifiant les dispositions ((d’actes 
internationaux en vigueur I), ne saurait autoriser a conclure que, par suite 
d’un transfert, l’obligation de faire rapport au Conseil de la SociCtC des 
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Nations imposke par le mandat est due dksormais B I’Organisation des 
Nations Unies. 

71. Cette objection ne tient pas compte de I’artide 10, chapitre IV, 
de la Charte, sur lequel l’avis de 1950 s’est appuyk pour justifier le trans- 
fert de fonctions de surveillance du Conseil de la SociCtt des Nations & 
1’AssemblCe gkk-ale des Nations Unies. La Cour a d&lark alors: 

(( La compktence de I’AssemblCe gCnCrale des Nations Unies pour 
exercer un tel contrble et pour recevoir et examiner des rapports se 
dkduit des termes gtn&aux de I’article 10 de la Charte qui autorise 
I’Assemblte gCnCrale & discuter toutes questions ou affaires rentrant 
dans le cadre de la Charte et Q forrnuler sur ces questions ou affaires 
des recommandations aux Membres des Nations Unies. )) (C.I.J. 
Recueii 1950, p. 137.) 

72. Es lors qu’une disposition de la Charte - Particle 80, para- 
graphe 1 - maintenait les obligations du mandataire, c’est k I’Organi- 
sation des Nations Unies qu’il incombait de veiller au respect de ces 
obligations. Par conskquent, en vertu de [‘article 10 de la Charte, 1’Afrique 
du Sud a consenti B soumettre son administration du Sud-Ouest africain 
k l’examen de I’Assemblke gtkkale, sur la base des renseignements four- 
nis par le mandataire ou obtenus d’autres sources. Le transfert h l’As- 
sembke g&&ale de I’obligation de faire rapport existant envers le Con- 
seil de la SociktC des Nations n’a ttC qu’un corollaire des pouvoirs dCvolus 
B I’AssemblCe g&n&ale. Celle-ci les a en fait exercks, comme la Cour l’a 
constatk dans son avis consultatif de 1950. Elle a conclu ti juste titre: 

(( 1’AssemblCe g&-kale des Nations Unies est fondCe en droit h exer- 
cer les fonctions de surveillance qu’exerqait prtcCdemment la Socitt6 
des Nations en ce qui concerne I’administration du Territoire et . . . 
I’Union sud-africaine a I’obligation de se prtter k la surveillance de 
I’hssemblbe gCnBrale et de lui soumettre des rapports annuels )) 
(C.I.J. Recueil 1950, p. 137). 

Dans son avis consultatif de 1955 sur la Prockdure de wfe upplicabfe aux 
questions touchnt les rapports et pCtitinns relatlfb au Territoire du Sud- 
Ouest africah, la Cour a dit, aprks avoir rappel6 certains passages de 
I’avis de 1950: 

((Ainsi, la compktence de I’AssemblCe g&&ale pour exercer une 
surveillance sur I’administration du Sud-Ouest africain en tant que 
territoire sous mandat est fondCe sur les dispositions de la Charte. )I 
(C.I.J. Recueil 1955, p, 76.) 

Dans son avis consultatif de 1956 sur I’Adn~issibilitG de I’auditkm de pPti- 
tionnaim par Ie Comitk du Sud-Ouwt q%cai/j, s’btant de nouveau rkf&Ce 
B certains passages de I’avis de 1950, la Cour s’est exprimke en ces termes: 
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“Accordingly, the obligations of the Mandatory continue unim- 
paired with this difference, that the supervisory functions exercised 
by the Council of the League of Nations are now to be exercised by 
the United Nations.” (1.C.J. Reports 1956, p. 27.) 

In the same Opinion the Court further stated : 
“ ..* the paramount purpose underlying the taking over by the 
General Assembly of the United Nations of the supervisory functions 
in respect of the Mandate for South West Africa formerly exercised 
by the Council of the League of Nations was to safeguard the sacred 
trust ofciviIization through the maintenance of effective international 
supervision of the administration of the Mandated Territory” (ibid., 
p. 28). 

* * * 

73. With regard to the intention of the League, it is essential to recall 
that, at its last session, the Assembly of the League, by a resolution 
adopted on 12 April 1946, attributed to itself the responsibilities of the 
Council in the following terms: 

“The Assembly, with the concurrence of all the Members of the 
Council which are represented at its present session: Decides that, 
so far as required, it will, during the present session, assume the 
functions falling within the competence of the Council,” 

Thereupon, before finally dissolving the League, the Assembly on 18 

April 1946, adopted a resolution providing as follows for the continuation 
of the mandates and the mandates system : 

“The Assembly. . , 

3. Recognises that, on the termination of the League’s existence, 
its functions with respect to the mandated territories will come to an 
end, but notes that Chapters XI, XII and Xl11 of the Charter of the 
United Nations embody principles corresponding to those declared 
in Article 22 of the Covenant of the League; 

4. Takes note of the expressed intentions of the Members of the 
League now administering territories under man;late to continue 
to administer them for the weli-being and development of the 
peoples concerned in accordance with the obligations contained 
in the respective Mandates, until other arrangements have been 
agreed between the United Nations and the respective mandatory 
Powers.” 
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K Par consequent, les obligations du Mandataire subsistent dans 
toute leur force, avec cette difference que les fonctions de controle 
exercees par le Conseil de la SociCtt des Nations doivent maintenant 
etre exercees par les Nations Unies. 1) (C.I.J. Recueil 1956, p. 27.) 

Dans ie mkne avis, la Cour a dit en outre: 

(( I’intention principale qui est a la base de la reprise par I’ Assemblee 
generale des Nations Units des fonctions de surveillance a l’egard 
du Mandat sur le Sud-Ouest africain, precedemment exercees par 
le Conseil de la SociCtC des Nations, est de sauvegarder la mission 
sacree de civilisation, grace au maintien d’une surveillance inter- 
nationale effective de l’administration du territoire sous mandat )) 
(ibid., p, 28). 

73. En ce qui concerne les intentions de la SociCtC des Nations, il est 
indispensable de noter qu’a sa dernitre reunion 1’Assemblte de la SociCtb 
s’est attribue les responsabilites du Conseil par une resolution du 12 avril 
1946 oil 1’011 peut lire: 

(( L’Assemblee, avec l’assentiment de tous les membres du Conseil 
represent& a la presente session, 

Decide que, pour autant qu’il sera necessaire, elle assumera, durant 
la presente session, to&es les fonctions rentrant dans la competence 
du Conseil. )) 

En suite de quoi, avant de dissoudre definitivement la SocittC des Nations, 
1’AssemblCe a adopt6 le 18 avril 1946 une resolution dont les dispositions 
citdes ci-apres prevoyaient la continuation des mandats et du systeme des 
mandats : 

(( L’AssemblCe . . . 
. . . . . . . . ., . . . . ., . . . . . . . 

3. Reconnait que la dissolution de la SociCtC des Nations mettra 
fin a ses fonctions en ce qui concerne les territoires sous mandat, 
mais note que des principes correspondant a ceux que declare I’ar- 
title 22 du Pacte sont incorpores dans les chapitres XI, XII et XIII 
de la Charte des Nations Unies; 

4. Note que les Membres de la Socittt administrant actuellement 
des territoires SOLIS mandat ont exprime leur intention de continuer a 
les administrer, en vue du bien-&tre et du developpement des peuples 
inttresds, conformement aux obligations contenues dans les divers 
mandats, jusqu’i ce que de nouveaux arrangements soient pris entre 
les Nations Unies et les diverses Puissances mandataires. n 
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As stated in the Court’s I962 Judgment: 

“In the meantime, the Union wit] ctmlil~uc 111 ;iriiililiister the 
t&ritory scrupulously in iICCOd~~llCC with tilC r~t~li&?iltit~ll5 td’ 111~ 

Mandale, for the advancement and ]~rotiit~~iw Tut’ 1]1t* irilcrt?,(s of 

the inhabitants, as she has done during tht! JXlSt hi\ )‘c;II’\ \\; IICI~ 
meetings of the Mandates Commission w~rit] 1101 h hehi. 

The disappearance of those orgalis 01’ GC i.+cilgtIc C’tjnccrncti \t illi 
the supervision of mandates, primarily LIIC hlttIId;lI~> ( ‘~tmllll~sio~~ 
and the League Council, wit] ncccssurily ]“‘cc]uric c*t\~u~ricl~ ct,m- 

pliance with the letter of the MunJalc. The 1 !nir\n C;~~\CIXIII~III I{ ii] 
nevertheless regard the dissolulion of lhr I,sagw ;IS iu rlo \\a~ 
diminishing its obligations under Lhc Mundut~, which it \\ iJJ cr,lltilluo 
to discharge Will1 the 1’1lli and ]~roper aiywciarit,li tlfil\ I"chJl(lllhlhil- 

ities until such lime as oilier arraiigcmctils ;II‘C ;yrt.wi IIJ~~II ~,,l,- 

cerning the future status of the territory.” 

The Court referred to this stalcmonl in ils .iud~r1iw1i1 ttf’ Ith.?. liritiiilg 
that “there could be no clearer recognition tw tile iutt t~l’thr* ~itr\c*rnrr~n~ 
of South Africa of the continuance of its obliyokiclnh 1111tlcr 111~ hJ,ilItii\It! 
after the dissolution of the League 01‘ Nakit\ns” (/.C ‘.,I. /ic~pcw/,\. IcJh.!, 

p. 340). 
75. Similar assurances were given on lxh;~ll’ of S~~uIh At’1 itr;i III ;I 

memorandum. transmitled 011 I7 October lO4h h’) lhc S~vrcti~r~-Q icltcr;il 
of the United Nations, and in stalcmc~~k [o lllc J:t,u1~11 C'~~IHIIIIL[C:~* (11' 

the General Assembly on 4 November anti I3 Novctl~ktx 1’M. f2ctirr*rillp 
to some of these and other assurances lhc C’ourc sfatrd in IOiit): ‘* J’h& 
declarations constitute recognition by the IJniorr c~~~~L’~I~I~~c~I~ ,)I’ IIIC 
continuance of its obligations under the Fulalldutc ant] plot ii 111~*rc Il,l;]ic;l- 
th of the future conduct of that Government.” (1.~ ‘.,/. RV~,W~,Y /v,v,, 
p. 135.) 

76. Even before the dissolution of the I,ea~u~, OII 2’ ~;lntr;r~.y IO.Q,, 

the Government: of the Union of South Africa Ililt] ;UIII(I~II~C'~,~ Jr* t hc: 

Genera] Assembly of the United Nations its irrtclltit>rj tt) ;151’1’rt;i111 the 
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Ainsi que la Cour l’a dit dans son arr&t de 1962: 

I( en mettant fin h sa propre existence, la Sock% des Nations n’a pas 
mis fin aux Mandats mais ,., elle a certainement entendu les maintenir 
par sa r&solution du 18 avril 1946 )) (C.Z.J. Recueil 1962, p. 334). 

74. Au dCbut de la phiode transitoire, lors de la constitution de I’Or- 
ganisation des Nations Unies et de ladissolution de la Sock% des Nations, 
le Gouvernement sud-africain a, lui aussi, admis g plusieurs reprises que 
le mandat n’ktait pas devenu caduc. En particulier, le 9 avrii 1946, aprh 
avoir annoncC I’intention de son gouvernement de faire du Sud-Ouest 
africain une partie intkgrante de I’Union, le reprksentant de 1’Afrique 
du Sud a d&lark devant 1’AssemblCe de la SociCtC des Nations : 

I( Dans I’intervalle, I’Union sud-africaine continuera ;I I’administrer 
en se conformant scrupuleusement aux obligations du Mandat, afin 
d’assurer le progrks et de sauvegarder les intCrCts de ses habitants, 
comme elle I’a fait pendant les six dernibres annCes durant lesquelles 
la Commission des mandats n’a PLI se rtunir. 

La disparition des organes de la SociCtC des Nations qui s’occupent 
du contrdle des mandats, B savoir, en premier lieu la Commission 
des mandats et le Conseil de la SociCtC, empkhera Cvidemment de se 

conformer entihement a la lettre du Mandat. Le Couvernement de 
I’Union se fera, cependant, un devoir de considkrer que la disparition 
de la SociCtB des Nations ne diminue en rien Jes obligations qui 
dkcoulent du Mandat; il continuera B s’en acquitter en pleine cons- 
cience et avec le juste sentiment de ses responsabilith, jusqu’au 
moment oil d’autres arrangements auront ttC conclus quant au statut 
futur de ce territoire. )) 

La Cour a CvoquC cette dklaration dans son arr& de 1962, oti elle a 
constatk que (( I1 ne pouvait y avoir de lapart du Gouvernement sud-africain 
de reconnaissance plus Claire de la continuation, aprbs la dissolution de la 
SociCtC des Nations, de ses obligations en vertu du Mandat pour le Sud- 
Ouest africain 1) (C.I.J. Recueil 1962, p. 340). 

75. Des assurances analogues ont CtC domkes par 1’Afrique du Sud 
dans un mkmorandum transmis le 17 octobre 1946 au SecrCtaire gdnCra1 
de I’Organisation des Nations Unies et dans des dkclarations faites devant 
la Quatrihe Commission de I’AssemblCe g&hale les 4 et 13 novembre 
1946. Se rtfkrant h certaines de ces assurances parmi d’autres, la Cour a 
dit en 1950: (( Ces dkclarations constituent la reconnaissance par le Gou- 
vernement de 1’Union de la continuation de ses obligations en vertu 
du Mandat et non une simple indication quant h la conduite future de ce 
Gouvernement )) (C.Z.J. Recueil 1950, p. 135). 

76. D&s le 22 janvier 1946, avant meme la dissolution de la SociktC des 
Nations, le Gouvernement de I’Union sud-africaine a fait part & l’Assem- 
blte &n&ale des Nations Unies de son intention de dormera la population 
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views of the population of South West Africa, stating that “when that 
had been done, the decision of the Union would be submitted to the 
General Assembly for judgment”. Thereafter, the representative of the 
Union of South Africa submitted a proposal to the Second Part of the 
First Session of the General Assembly in 1946, requesting the approva1 
of the incorporation of South West Africa into the Union. On 14 Decem- 
ber 1946 the General Assembly adopted resolution 65 (I) noting- 

‘L 

.  .  .  with sati.sfaction that the Union of South Africa, by presenting 
this matter to the United Nations, recognizes the interest and con- 
cern of the United Nations in the matter of the future status of ter- 
ritories now held under mandate” 

and declared that it was- 

“ 
.  .  .  unable to accede to the incorporation of the territory of South 

West Africa in the Union of South Africa”. 

The General Assembly, the resolution went on, 

“Recommends that the mandated territory of South West Africa be 
placed under the international trusteeship system and invites the 
Government of the Union of South Africa to propose for the con- 
sideration of the Genera! Assembly a trusteeship agreement for the 
aforesaid Territory.” 

A year later the General Assembly, by resolution 141 (II) of 1 November 
1947, took note of the South African Government’s decision not to 
proceed with its plan for the incorporation of the Territory. As the Court 
stated in 1950: 

“By thus submitting the question of the future international status 
of the Territory to the ‘judgment’ of the General Assembly as the 
‘competent international organ’, the Union Government recognized 
the competence of the General Assembly in the m.atter.” (Z.C.J. 
Reports 1950, p. 142.) 

77. In the course of the following years South Africa’s acts and de- 

’ 
clarations made in the United Nations in regard to South West Africa 
were characterized by contradictions. Some of these acts and declarations 
confirmed the recognition of the supervisory authority of the United 
Nations and South Africa’s obligations towards it, while others clearly 
signified an intention to withdraw such recognition. It was only on I1 
July 1949 that,the SouthAfricanGovernment addressed to thesecretary- 
General a letter in which it stated that it could “no longer see that any 
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du Sud-Ouestafricainl’occasiond’exprimer savolontk, indiquant: (( Quand 
cette volontk sera connue, I’Union soumettra sa d&ion au jugement de 
I’Assemblte ghtrale 1). Par la suite, le reprbentant de I’Union sud-afri- 
Caine a prCsentt B I’AssemblCe g&&ale, pendant la deuxikme partie de sa 
premikre session de 1946, une proposition par laquelle il lui demandait 
d’approuver I’incorporation du Sud-Ouest africain h I’Union sud-afri- 
Caine. L’AssemblCe ghdraie a adopt6 le 14 dtcembre 1946 la &solution 
65 (I), 051 elle a constat 

(C awe satkfaction que I’ Union sud-africaine, en soumettant cette 
question h I’Organisation des Nations Unies, reconnait I’inttret et le 
souci que les Nations Unies tkmoignent pour la question du statut 
futur des territoires actuellement SOLIS mandat 1) 

et a d&lark qu’elle 

CC ne sauruit admettre I’incorporation du territoire du Sud-Ouest 
aFricain B 1’Union sud-africaine )I. 

Plus loin I’AssernblCe g&hale 

C( Recommande que le territoire SOLIS mandat du Sud-Ouest africain 
soit plack sous le rCgime international de tutelle et invite le Gouver- 
nement de I’Union sud-africaine h soumettre h l’examen de I’Assem- 
blCe g&hale un accord de tutelle pour ledit territoire. )) 

Un an plus tard, par sa rholution 141 (II) du 1” novembre 1947, l’As- 
sembke g&n&ale a pris acte de la dCcision du Gouvernement sud-africain 
de ne pas proctder B I’incorporation du territoire. Comme la Cour I’a dit 
en 1950: 

(I En soumettant ainsi la question du futur statut international du 
Territoire au I( jugement )) de I’Assemblte ghtrale en tant qu’ (( organe 
international compttent 11, le Gouvernement de I’Union a reconnu 
la compktence de I’Assemblte gCnCrale en la matike. J) (C.Z.J. Recueil 
1950, p. 142.) 

77. Au cows des an&es suivantes, I’Afrique du Sud s’est contredite 
dans ses actes et ses dklarations aux Nations Unies en ce qui concerne 
le Sud-Ouest africain. Certains actes et certaines dtclarations ont confirm6 
que I’Afrique du Sud reconnaissait le pouvoir de surveillance des Nations 
Unies et les obligations qui lui incombaient 31 leur Cgard alors que d’autres 
dtnotaient une intention de revenir sur cette reconnaissance. Ce n’est que 
le 11 juillet 1949 que le Gouvernement sud-africain a adresst au SecrCtaire 
gtntral une lettre dans laquelle il dhlarait qu’il ne pouvait ((plus croire 
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78. In the light of the Toregoing revit%, there CIII h0 Ittl JO\lkl [hilt, 
as CollsistentJy recognized by this Court, the Mi\IldaIe surkivcd the delnkc 
of the League, and that Sotlth Africa 3dlllitted US fllllCl1 t‘lJr’ ;I ll~llllht~~ of 

years, Thus the supervisory elcmcnt, ill1 integral [XII’I <>I‘ Ille MilllCi~ttC, \V;\!, 

bound to survjve, and the Mantla[ory continuctl to IW iI~~t~tIIIl;\l~lc Ii11 
the perfornunce of the sacred trust. To restrict the rcs1mtl~ihility 01’ the 
Mandatory to the sphere of conscience OI 0t’ inm~l Ohlipilli~~H wcl~lld 
amount to conferring upon that Power rights t0 which it \\:il!i Ilot cntitld, 

and at the same time to depriving the peoples ol’ the Tcrrirury (II’ rights, 
which they had been guaranteed. It WOLII~ I11CilIl Illat the fVl;tlltli~t~~ry ~~,uItl 
be unilaterally entitled to decide the destiny of the pcoplc c)F Sotrth West 
Africa at its discretion. As the Court, referring tcj its Advisory ()pirrion ol 
1950, stated in 1962: 

“The findings of the Court on the c~bligation ol’thd Ilnion Citjvcru- 
nlent to submit to international supervision are thus cryml c&r. 
Indeed, to exclude the obligations connected with the Mitlrtliitc 
would be to exclude the very essence of the Mandate.” (f.C.,I. KF- 
ports 1962, p. 334.) 

79. The cogency of this finding is well illustrated bv the views prsscnt- 
ed on behalf of South Africa, which, in its final suhmOissicms in the .%‘orr//r 
West Africa cases, presented as an alternative submission. “in t IX WCII~ 
of it being held that the Mandate as such continued irr csistoncc kspifc 
the dissolution of the League of Nations”, 

‘k . . I that the Respondent’s l’omer obligations under the Mi1~I~I;\tL’ 
to report and account to, and to submit to the supcrvisitrn. trl’ the 
Council of the League of Nations, lapsed upon 11~ clissolutitrn ol’rhe 
League, and have not been replaced by any sinlilar obligations rcl- 
ative to supervision by any organ of the United Nations or Amy 
other organization or body” (I.C.J. Rqwrts IYri6. p. I(1). 

The principal submission, however, hacl been : 

“That the whole Mandate for South West Africa lapsed on the 
disso1ution of the League of Nations and that ~espontlc~~t ix, in 

consequence thereof, no longer subject to any legal obligations thcrc- 
under.” (Ibid*) 
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que la prtsentation aux Nations Unies de rapports spkiaux sur le Sud- 
Ouest africain puisse p&enter un avantage rCe1 quelconque et il est 
arrivC avec regret B la conclusion que, dans l’intCr&t d’une administration 
efficace, aucun rapport ne doit plus 8tre envoy6 )I. 

78. Compte tenu de ce qui p&c&de, il ne fait pas de doute que, comme 
la Cow I’a invariablement reconnu, le mandat a survku B la disparition 
de la SociCtC des Nations et clue I’Afrique du Sud l’a admis pendant plu- 
sieurs annbes. De ce fait, I’ClCment de surveillance, qui est une partie 
intkgrante du mandat, devait forckment survivre et le mandataire restait 
tenu de rendre compte de l’extcution de la mission sacrke. Faire de la 
responsabilitk du mandataire une simple affaire de conscience ou d’obli- 
gation morale serait confkrer h cette puissance des droits auxquels elle ne 
saurait prktendre et, en mhne temps, priver Ies populations du territoire 
de droits qui leur ont CtC garantis. Ce serait donner au mandataire la 
facultt de dkcider unilatCralement et & son grt du destin de Ia population 
du Sud-Ouest africain. Comme la Cow, se rCf&rant B son avis consultatif 
de 1950, l’a dCclarC en I962 : 

r( Les conclusions de la Cour au sujet de l’obligation du Gouverne- 
ment de I’Union de se soumettre j une surveillance internationale 
sont done parfaitement claires. En fait, exclure les obligations likes 
au Mandat reviendrait g exclure l’essence m&me du Mandat. )I 
(C.I.J. Recueil 1962, p. 334.) 

79. Le bien-fond& de cette dklaration apparait & la lecture des tkes 
prtsentCes par I’Afrique du Sud qui, dans ses conclusions finales dans 
les affaires du SdOuest @icain, a soutenu subsidiairement, pour le 
(‘cas oti l’on estimerait que le Mandat en tant que tel est demeurt en 
vigueur malgrC la dissolution de la Sock% des Nations )I, 

I( que les obligations incombant antCrieurement au dkfendeur en 
vertu du Mandat et consistant B faire rapport et a rendre compte au 
Conseil de la SociCtC des Nations et h se soumetlre h la surveillance 
de ce Conseil ont pris fin lors de la dissolution de la Sock% et 
n’ont pas Ctt remplackes par des obligations similaires concernant 
une surveillance par un organe quelconque des Nations Unies, par 
toute autre organisation 011 par tout autre organisme)~ (C.I.J. 
Recueil 1966, p. 16- 17). 

La conclusion principale du dkfendeur Ctait la suivante: 

~Que le Mandat pour le Sud-Ouest africain dans son ensemble 
est devenu caduc lors de la dissolution de la SociCtC des Nations et 
que le dkfendeur n’est plus en conskquence soumis h aucune des 
obligations juridiques dhoulant du Mandat. )) (&T/., p. 16.) 



I 1 . on either l~ypotlmis we corltd that nt‘ter di4uti0ll elf’ lhc 
League there no longer was ilIly ohligatiou to rcl)0rt iltld ilclXlLtt~t 

under the Mandate.” 

He thus placed the emphasis on the “f~~]]i~~~-;~~~f;ly’” cjt’ thr “~ril~crvisory 
and accountability provisions” and trcatcd “lhc lx1a5ihlc lapht’ 01’ tllr 

Mandate as a whole” as a “secondary and conaul~ucntii~l’” c’otlsidcrxtion. 

81, Thus, by South Africa’s own admission, “supcrkikitrn rttxl xxrrunt- 
ability” were of the essence of the Mantlatc, iIS thr I’ourt h:ld c’onsis- 
tently maintained. The theory of the lapse uf the Mitndntc on the &misc 
of the League of Nations is in fact insep:trablc f’rollt the clainl thnt there 
is no obligation to submit to the supervision of the llnitcd N;iliculh, and 
vice versa. Consequently, both OT either of the clainl!, advi\II~rtl. n;ltllcIy 
that the Mandate has lapsed and/or thal thcrc is 1~11 ~~hlipi\ti(rl~ 10 sulrmit 
to international supervision by the United Nations. ;trc tlcatructivc d’thc 
very institution upon which the presence of South Africa in N;illrihi;\ 
rests, for: 

“The authority which the Union Govcrntncnt cxcrckrs ww t hc 
Territory is based on the Mandate, If the Mantlatc iil]>~cd, ns the 
Union Government contends, the latter’s authuritv WWI~ cr~ually 
have lapsed. To retain the rights rlcrivctl from tllr kt;rndute: ml to 
deny the obligations thereunder could not hc justilicti.*” ( I.c’.J. KP. 
Ports 1950, p. 133; cited in I.C.J, &yor/,s IYb2, p, 3.93.) 

82. Of this South Africa would appear ta hc aware, ;\s is cvitlcnceti hy 
its assertion at various times of other titles to justify its ctrl~tinuctl prescncc 
in Namibia, for example before the Gt~crtzl assembly t\n 5 ()ct~~hcr I “~6: 
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80. Au tours de la prksente instance, a I’audience publique du 15 mars 
197 I, le representant de I’Afrique du Sud a rCsumC comme suit la position 
de son gouvernement : 

(( Par conskquent, notre argumentation sur I’extinction des clauses 
concernant la surveillance et I’obligation de rendre compte est 
absolue et sans rkserves. Mais notre argumentation sur la caducitt 
Cventuelle du mandat dans son ensemble est secondaire et accessoire; 
elle est subordonnke B notre thbe essentielle, 6 savoir que les 
dispositions du mandat concernant la surveillance et I’obligation 
de rendre compte ont disparu g la dissolution de la Socikti des Na- 
tions. 

Nous concluons done formellement dans la prksente proctdure 
que le mandat est devenu caduc dans son ensemble en raison de la 
disparition de la surveillance de la SocittC des Nations mais, pour le 
reste, 110~1s considtrons qu’il a subsistt... 

Nous soutenons nkanmoins que, dans l’un et I’autre cas, il n’exis- 
tait plus, aprks la disparition de la SociCtC des Nations, aucune 
obligation de rendre compte ou de faire rapport en vertu du mandat. )) 

Le reprksentant de I’Afrique du Sud mettait ainsi l’accent sur 11 I’extinc- 
tion I), (1 la disparition 1) des clauses concernant la surveillance et I’obii- 
gation de rendre compte et estimait I( secondaire et accessoire 1) l’argu- 
mentation portant sur la ~(caducitk Cventuelle du mandat dans son 
ensemble D. 

81. Ainsi, de I’aveu mCme de I’Afrique du Sud, (1 la surveillance et 
l’obligation de rendre compte )I Ctaient des CICments essentiels du mandat, 
ce que la Cour a toujours affirm& La thbe selon laquelle le mandat serait 
devenu caduc g la dissolution de la SocietC des Nations est en fait ins& 
parable de l’assertion qu’il n’y a pas d’obligation de se soumettre a la 
surveillance des Nations Unies. II en rksulte que, ensemble ou skparCment, 
les deux assertions, B savoir que le mandat est devenu caduc et qu’il 
n’existe aucune obligation de se soumettre B la surveillance internationale 
des Nations Unies, sont incompatibles avec l’institution m&me sur laquelle 
repose la prksence de 1’Afrique du Sud en Namibie, car 

(( L’autoritC que le Gouvernement de I’Union exerce sur le Terri- 
toire est fondCe sur le Mandat. Si le Mandat avait cesst d’exister, 
comme le pretend le Gouvernement de l’union, I’autoritC de celle-ci 
aurait Cgalement cessC d’exister. Rien ne permet de conserver les 
droits d6rivCs du Mandat tout en rtpudiant les obligations qui 
en dkoulent. 11 (C.I.J. Rewed 1950, p. 133; citt dans C.I.J. Recueil 
1962, p. 333.) 

82. I1 semble que I’Afrique du Sud ait conscience de ce qui prkcbde, 
comme l’atteste le fait qu’& diverses reprises elle a invoquk d’autres 
titres pour justifier le maintien de sa prksence en Namibie. Ainsi elle 
a d&lark devant I’AssemblCe gCn&ale le 5 octobre 1966: 
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“South Africa has for a long tillN3 COtltCildCti that thC b~ikfltl;\tC is 

no longer legally in force, ;lnd that South Africa’s right ttr iltllllir~i!+ 

ter the Territory js llot ciCrivCd frol>l thC fdilIld~ltC bkit f’f.Ol\l WiIitilI’y 

conquest, together with SoUth Africa’s ll[7C”l,\‘,b tiCClilft?tl Llrltl ClI[l- 

sistent practice of continuing to administer tlW I crrilory nS :l SilCrC~l 
trust towards the inhabitants.” 

In the present proceedings the representative Of StlUth i+ti’iW llli~illt;kid 

on 15 March 1971: 

‘L 1 . . if it is accepted that the Mandate has I:ll~~d, t hLl S~t~th r\t’ric:l~~ 
Government would have the right to ildn~illistcr tllC ‘I’cr’rittuy ty 
reason of a combination of factors, being (NJ its trriginal ctrnqucst: 
(6) its long occupation; (c) the continuitlit~n of’ thl\ sacred trusl 
basis agreed upon in 1920; and, finally (tl) hcc:lusc irs atln~inistrn- 
tion is to the benefit of the inhabitants of the ‘T’crritclry i\ncl is tle\irc(l 
by them. In these circumstances the South African Ckvcrnnicnt C;III- 
not accept that any State or org3nizilliOn C;iH IlilVC ;I hsttcr tit1t.s (0 
the Territory.” 

83. These c]aims of title, which apart I’rtm other corl.sitl~l’illit~rls ;w 
inadmissible in regard to a mandated territory, ISad h)? %~III~ Africa’s 
own admission to a situation which vitiates the ohjcct amI purpwt: of the 
Mandate. Their significance in the context of the sa~rctl trttbt I1iI.S hcht 
been revealed by a statement made by the represcntalive of Snutll Africa 
in the present proceedings on I5 March 1’47 I : ” it is the view ul’lhr South 
African Government that no legal provision prcvcnts its arinesirti: S<,r~th 
West Africa.” As the Court pointccl out in its Advisory (,9pinitjrr tin (hc 
International Status of South- WcN AjYc’rr, “1llC principle (II’ Il~~Il~ilIlllCbil” 

tion” was “considered to be ofparamount importance” when the t’\~turc 01 
South West Africa and other territories was the suhjcct crl’ tlccisitrn ;ll’tcl 
the First World War(1.C.J. Repor1.s 19.511, p, 13 I). What wits in conscqucnc+e 
excluded by Article 22 of the Leaguc Covenant is even less i~s~L*l~tuhIr 
today. 

84. Where the United Nations is cower&, the rcwrals s1wv KIKII, 
throughout a period of twenty years, the Gcncral Assembly, hv vir‘tuc art’ 
the powers vested in it by the Charter, called upon the Snkrih At’ric;irl 
Government to perform its obligations arising out of chc hlantlittc. 
On 9 February 1946 the General Assembly, by resolution 0 (I), invited 
41 States administering territories held under mt\nditte to strlmit trwtx- 
ship agwmms. All, with the exception of South Afric;\, rcspcrnrIcJ h) 
placing the respective territories wider the trusteeship system or &crit& 
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nl’Afrique du Sud soutient depuis longtemps que le Mandat n’est 
plus en vigueur juridiquement et que le droit que poss&de 1’Afrique 
du Sud d’administrer le Territoire ne dkcoule pas du Mandat mais 
de la conqu&te militaire ainsi que de sa pratique d&Clarke et constante 
consistant & poursuivre l’administration du Territoire comme une 
mission sacr&e a 1’Cgard des habitants )). 

Dans la prtsente procCdure, le reprksentant de 1’Afrique du Sud a dit 
le 15 mars 1971: 

(( Le Gouvernement sud-africain estime qu’ttant admise la caducitk 
du mandat, il aurait le droit d’administrer le territoire grbce au jeu 
d’une strie de facteurs qui sont a) la conqu&te initiale, b) we 
occupation prolongke, c) le maintien de la mission sacrCe confide 
et acceptke en 1920, d) le fait que son administration s’exerce au 
profit des habitants du. territoire et qu’elle est voulue par eux. Dans 
ces conditions, le Gouvernement sud-africain ne saurait considtrer 
qu’un Etat ou une organisation puisse avoir un meilleur titre g 
administrer le territoire. 1) 

83. lnvoquer ces titres qui, toutes autres considkrations mises k 
part, sont inadmissibles s’agissant d’un territoire sous mandat, aboutit 
g une situation qui, de l’aveu m&me de 1’Afrique du Sud, est contraire 
a l’objet et au but du mandat. La dkclaration suivante du reprhsentant de 
1’Afrique du Sud, faite le 15 mars 1971 au cow-s de la prksente proddure 
permettra d’en apprkcier tout le sens par rapport B la mission sacrke: 
(1 Le Gouvernement sud-africain est d’avis qu’aucune disposition juridi- 
que ne I’empkhe d’annexer le Sud-Ouest africain 1). Comme la Cour l’a 
fait observer dans son avis consultatif sur le Statut internationnl du Sud- 
Ottest @icain, le principe de la (( non-annexion 1) a ttC consid& K comme 
Ctant d”importance primordiale )) au moment oti il a fallu se prononcer 
sur I’avenir du Sud-Ouest africain et d’autres territoires aprk la premikre 
guerre mondiale (C.Z.J. Recueif 19.50, p, 131). Ce que l’article 22 du Pacte 
de la SociCtC des Nations .a exclu en constquence est encore moins 
acceptable aujourd’hui. 

* * * 

84. Pour ce qui est des Nations Unies, il ressort des documents que, 
pendant vingt ans, en vertu des pouvoirs que la Charte lui confbre, 
1’AssemblCe gtnkrale a prig le Gouvernement sud-africain de s’acquitter 
des obligations dkcoulant du mandat. Le 9 fhvrier 1946, par sa r&solution 
9 (I), I’hssemblke g&-&ale a invitt tous les Etats qui administraient des 
territoires en vertu d’un mandat B soumettre des accords de tuteile. La 
reaction de tous, B l’exception de I’Afrique du Sud, a 6th de placer les 
territoires en question SOLIS le regime de tutelle ou de leur offrir l’indk- 
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them independence. The General Assembly further made a special re- 
commendation to this effect in resolution 65 (I) of 14 December 1946; 
on 1 November 1947, in. resolution 141 (II), it “urged” the Government 
of the Union of South Africa to propose a trusteeship agreement; by 
resolution 227 (III) of 26 November 1948 it maintained its earlier re- 
commendations. A. year later, in resolution 337 (IV) of 6 December 1949, 
it expressed “regret that the Government of the Union of South Africa 
has withdrawn its previous undertaking to submit reports on its admin- 
istration of the Territory of South West Africa for the information of 
the United Nations”, reiterated its previous resolutions and invited 
South Africa “to resume the submission of such reports to the Genera1 
Assembly”. At the same time, in resolution 338 (IV), it addressed spe- 
cific questions concerning the international status of South West Africa 
to this Court, In 1950, by resolution 449 (V) of 13 December, it accepted 
the resultant Advisory Opinion and urged the Government of the Union 
of South Africa “to take the necessary steps to give effect to the 
Opinion of the International Court of Justice”. By the same resolution, 
it established a committee “to confer with the Union of South Africa 
concerning the procedural measures necessary for implementing the 
Advisory Opinion . , ,“. In the course of the ensuing negotiations South 
Africa continued to .maintain that neither the United Nations nor any 
other international organization had succeeded to the supervisory func- 
tions of the League. The Committee, for its part, presented a proposal 
closely following the terms of the Mandate and providing for imple- 
mentation “through the United Nations by a procedure as nearly as 
possible analogous to thatwhich existed under the League ofNations, thus 
providing terms no more extensive or onerous than those which existed 
before”. This procedure would have involved the submission by South 
Africa of reports to a General Assembly committee, which would further 
set up a special commission to take over the functions of the Permanent 
Mandates Commission. Thus the United Nations, which undoubtedly 
conducted the negotiations in good faith, did not insist on the conclusion 
of a trusteeship agreement; it suggested a system of supervision which 
“should not exceed that which applied under the Mandates System.. . .“. 
These proposals were rejected by South Africa, which refused to accept 
the principle of the supervision of its administration of the Territory 
by the United Nations. 

85. Further fruitIess negotiations were held from 1952 to 1959. In 
total, negotiations extended over a period of thirteen years, from I946 to 
1959. In practice the actual length of negotiations is no test of whether 
the possibilities of agreement have been exhausted; it may be sufficient 
to show that an early deadlock was reached and that one side adamantly 
refused compromise, In the case of Namibia (South West Africa) this 
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pendance. En outre I’AssemblBe g&r&ale a formulk une recommandation 
sp&ale i cet @gard dans sa rksolution. 65 (I) du 14 dkembre 1946; le 
1 er novembre 1947, par sa r&solution 141 (II), elle a ((prik instamment )) 
le Gouvernement de I’Union sud-africaine de soumettre B son examen 
un accord de tutelle; par sa rtsolution 227 (III) du 26 novembre 1948, 
elie a maintenu ses recommandations antkrieures. Un an plus tard, par 
sa rksolution 337 (IV) du 6 dtcembre 1949, elle a regrettk que (( le Gouver- 
nement de Wnion sud-africaine ait retirk sa promesse anttrieure . . . de 
prksenter des rapports sur son administration du territoire du Sud-Ouest 
africain, pour information, B I’Organisation des Nations Unies II, confir.mC 
ses rksolutions prkkdentes et invite I’Afrique du Sud ((a reprendre la 
prksentation de . . . rapports B I’Assemblte gCnCrale 1). En m&ne temps, 
elle soumettait ti la Cow-, par sa r&solution 338 (IV), des questions prkises 
au sujet du statut internationai du Sud-Ouest africkn. En 1950, par sa 
r&solution 449 (V) du I3 dkembre, I’AssemblCe a accept6 I’avis consul- 
tatif que la Cour lui avait donnC & la suite de sademande et elle a 11 invitt 
instamment le Gouvernement de [‘Union sud-africaine & prendre les 
mesures nkessaires pour donner effet B I’avis de la Cow internationale 
de Justice 1). Par la m&me r&solution, I’AssemblCe a c&C un cornit& 
(1 chargt de confkrer avec 1’Union sud-africaine au sujet des mesures de 
prockdure nkcessaires pour mettre en ceuvre I’avis consultatif... )I. Au 
tours des nkgociations qui ont suivi, I’Afrique du Sud a persist6 B soutenir 
que ni les Nations Unies ni aucune autre organisation internationale 
n’avaient hCritC les fonctions de surveillance de la SocittC des Nations. 
Le comitk, pour sa part, a prCsentC une proposition qui suivait de prks 
les termes du mandat et prkvoyait une mise en ceuvre (( qui serait assurke 
par I’intermCdiaire de I’Organisation des Nations Unies au moyen d’une 
prockdure se rapprochant le plus possible de celle qui Ctait ap,pliquCe 
par la SociBtC des Nations; ainsi les obligations imposkes ne seraient ni 
plus &endues ni plus lourdes que les obligations ant6rieures 11. Cette 
procedure aurait compork I’envoi de rapports par I’Afrique du Sud g 
une commission de I’AssemblCe gbntrale, qui await aussi instituk un 
cornit spCcia1 chargk de reprendre fes fonctions de la Commission 
permanente des mandats. Ainsi les Nations Unies, qui ont indubita- 
biemen.t men& les nkgociations de bonne foi, n’ont pas insist& sur la 
conclusion d’un accord de tutelle; elles ont suggtrt un systkme de con- 
tr6le qui ne serait pas (( plus Btendu que SOLIS le regime des Mandats )I. 
Ces propositions ont ttC rejetkes par I’Afrique du Sud qui a refusC 
d’accepter le ,principe de la surveillance des Nations Unies pour son 
administration du territoire. 

85. D’autres ntgociations infructueuses ont eu lieu de 1952 ZL 1959. 
Ainsi les nkgociations se sont Cchelonnkes sur treize anntes au total, de 
I946 B 1959. En pratique la durCe des ntgociations ne permet pas de 
savoir si les possibilitks d’accord ont CtB Cpuiskes; il peut &Ire suffsant 
de montrer qu’on a abouti rapidement a une impasse et que, d’un cGtC, 
on s’est fermement refusb ZI tout compromis. Dans !e cas de la Namibie 
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stage had patently been reached long before the United Nations finally 
abandoned its efforts to reach agreement. Even so, for so long as South 
Africa was the mandatory Power the way was still open for it to seek an 
arrangement. But that chapter came to an end with the termination of 
the Mandate. 

86. To complete this brief summary of the events preceding the present 
request for advisory opinion, it must be recalIed that in 1955 and 1956 
the Court gave at the request of the General Assembly two further ad- 
visory opinions on matters concerning the Territory. Eventually the 
General Assembly adopted resolution 2145 (XXI) on the termination of 
the Mandate for South West Africa. Subsequently the Security Council 
adopted resolution 276 (1970), which declared the continued presence 
of South Africa in Namibia to be illegal and called upon States to act 
accordingly. 

* * * 

X7. The Government of France in its written statement and the 
Government of South Africa throughout the present proceedings have 
raised the objection that the General Assembly, in adopting resolution 
2145 (XXI), acted ultra vies. 

88. Before considering this objection, it is necessary for the Court to 
examine the observations made and the contentions advanced as to 
whether the Court should. go into this question. It was suggested that 
though the request was not directed to the question of the validity of the 
General Assembly resolution and of the related Security Council resolu- 
tions, this did not preclude the Court from making such an enquiry. On 
the other hand it was contended that the Court was not authorized by the 
terms of the request, in the light of the discussions preceding it, to go 
into the validity of these resolutions. It was argued that the Court should 
not assume powers of judicial review of the action taken by the other 
principal organs of the United Nations without specific request to that 
effect, nor act as a court of appeal from their decisions. 

89. Undoubtedly, the Court does not possess powers of judicial review 
or appeal in respect of the decisions taken by the United Nations organs 
concerned. The question of the validity or conformity with the Charter 
of General Assembly resolution 2145 (XXI) or of related Security 
Council resolutions does not form the subject of the request for advisory 
opinion. However, in the exercise of its judicial function and since 
objections have been advanced the Court, in the course of its reasoning, 
will consider these objections before determining any legal consequences 
arising from those resolutions, 

90. As indicated earlier, with the entry into force of the Charter of 
the United Nations a relationship was established between all M,embers 
of the United Nations on the one side, and each mandatory Power on 
the other. The mandatory Powers while retaining their mandates assumed, 
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(Sud-Ouest africain), ce stade a Cti: manifestement atteint bien avant que 
les Nations Unies abandonnent finalemant leurs eflorts pour parvenir 
& un accord. Mais tant clue I’Afrique du Sud restait la puissance manda- 
taire, il lui Ctait toujours loisible de chercher un arrangement. Ce chapitre 
s’est clos avec la cessation du mandat. 

86. Pour achever ce bref rCsumC des CvCnements qui ont prCcCdC la 
prkente requ&te pour avis consultatif, il convient de rappeler qu’en 1955 
et 1956 la Cour a rendu, B la demande de l’Assembl6e g&kale, deux 
autres avis consultatifs sur des questions intkressant le territoire. L’Assem- 
b16e gtrkrale a finalement adopt& la rbsolution 214.5 (XXI) sur la cessation 
du mandat pour le Sud-Ouest africain. Ulttrieurem.ent le Conseil de 
skuritk a pris la r&solution 276 (1970) qui dkclarait ill&gale la prksence 
continue de I’Afrique du Sud en Namibie et invitait les Etats B agir en 
consCquence. 

* 
4: * 

87. Le Gouvernement francais, dans son exposb Ccrit, et le Gouverne- 
ment sud-africain, tout au long de la prockdure en la prksente affaire, 
ont object& cl u’en adoptant la r&solution 2145 (XXI), I’Assembke g8n&ale, 
avait exckdk ses pouvoirs. 

88. Avant d’examiner cette objection, la Cour doit considkrer les 
observations et les arguments avan& sur le point de savoir si elle de- 
vrait aborder la question. On a dit que le fait que la clemande d’avis ne 
portait pas sur la question de la validit& de la rCsolution de l’Assembl6e 
gtndrale OLI des r&solutions connexes du Conseil de stcuritC n’empkhait 
pas la Cow de prockder B cet examen. On a soutenu d’autre part que, vu les 
termes de la reqtt&te et compte tenu des dCbats qui I’ont prCctdCe, la Cow 
n’ktait pas autoriske d ttudier la validitd de ces r&solutions. On a fait valoir 
en ce sens que la Cow ne devait pas s’arroger des pouvoirs de contrale 
judiciaire quant aux mesures prises par les autres organes principaux 
des Nations Unies saris y avoir Ctt expreskment invitke, ni .iouer le r8le 
d’une cow d’appel & l’kgard de leurs dtcisions. 

89. II est tvident que la Cour n’a ,pas de pouvoirs de contrble judiciaire 
ni d’appel en ce qui concerne les dkcisions prises par les organes des 
Nations Unies dont il s’agit. Ce n’est pas sur la validit&. de la resolution 
2145 (XXI) de I’AssemblCe g6nkrale ou des rksolutions connexes du 
Conseil de skuritb ni sur leur conformitb avec la Charte que Porte la 
demande d’avis consultatif. Cependant, dans I’exercice de sa fonction 
judiciaire et puisque des objections ont 6th formulkes, la Cour examinera 
ces objections dans son expose des motifs, avant de se prononcer sur les 
conskquences juridiques dkcoulant de ces rCsolutions. 

90. Ainsi qu’il a BtB rappelt plus haut, l’entrke en vigueur de la Charte 
des Nations Unies a instaurb un rapport entre tous les Membres des 
Nations Unies, d’une part, et chacune des puissances mandataires, 
d’autrepart. Tout en conservant leurs mandats, les puissances mandataires 
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under Article 80 of the Charter, vis-A-vis all United Nations Members, 
the obligation to keep intact and preserve, until trusteeship agreements 
were executed, the rights of other States and of the peoples of mandated 
territories, which resulted from the existing mandate agreements and 
related instruments, such as A,rticle 22 of the Covenant and the League 
Council’s resolution of 31 ‘January 1923 concerning petitions. The man- 
datory Powers also bound themselves to exercise their functions of ad- 
ministration in conformity with the relevant obligations emanating from 
the United Nations Charter, which member States have undertaken to 
fulfil in good faith in all their international relations. 

91. One of the fundamental principles governing the international 
relationship thus established is that a party which disowns or does not 
fulfil its own obligations cannot be recognized as retaining the rights 
which it claims to derive from. the relationship. 

92. The terms of the preambIe and operative part of resolution 2145 
(XXI) leave no doubt as to the character of the resolution. In the pre- 
amble the General Assembly declares itself “Convincecl that the admin- 
istration of the MandatedTerritory by South Africa has been conducted in 
a manner contrary” to the two basic international instruments directly 
imposing obligations upon South Africa, the Mandate and the Charter 
of the United Nations, as well as to the Universal Declaration of Human 
Rights. In another paragraph of the preamble the conclusion is reached 
that, after having insisted with no avail upon performance for more than 
twenty years, the moment has arrived. for the General Assembly to 
exercise the right to treat such violation as a ground for termination. 

93. 7n paragraph 3 of the operative .part of the resolution the General 
Assembly “Declares that South Africa has failed to fulfil its obligations 
in respect of the administration of the Mandated Territory and toensure 
the moral and material well-being and security of the indigenous in- 
habitants of South West Africa and has, in fact, disavowed the Man- 
date”. Tn paragraph 4 the decision is reached, as a consequence of the 
previous declaration “that the Mandate conferred upon His Britannic 
Majesty to be exercised on his behalf by the Government of the Union 
of South Africa is tlzerqfore terminated . , .“. (Emphasis added.) It is 
this part of the resolution which is relevant in the present proceedings. 

94. In examining this action of the General Assembly it is appropriate 
to have regard to the general principles of international law regulating 
termination of a treaty relationship on account of breach. For even if 
the mandate is viewed as having the character of an institution, as is 
maintained, it depends on those international agreements which created 
the system and regulated its application. As the Court indicated in 1962 
“this Mandate, like practically all other similar Mandates” was “a special 
type of instrument composite in nature and instituting a novel inter- 
national r&gime. ‘It incorporates a definite agreement . . .” (1.C.J. Reporfs 
1962, p. 331). The Court stated conclusively in that Judgment that the 
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ont, en vertu de l’article 80 de la Charte, ass~~mt B I’Cgard de tous les 
Membres des Nations Unies I’obligation de maintenir intacts et de 
sauvegarder, jusqu’8 ce que des accords de tutelle aient Ctt conclus, les 
droits des autres Etats et des populations des territoires sous mandat qui 

dkoulaient des accords de mandat en vigueur et des instruments connexes, 
notamment de I’atticle 22 du Pacte et de la rksolution du Consoil de la 
Soci6tC des Nations du 31 janvier 1923 relative aux pktitions. Les 
puissances mandataires s’engageaient aussi B s’acquitter de leL!rs fonctions 
d’idministration conformtment ~LIX obligations que la Charte des 
Nations Unies imposait & cet Cgwd et que les Etats Membres sont tenus 
de remnlir de bonne foi dans toutes leurs relations internationales. 

9 I. I:‘LI~ des principes fondamentaux rkgissant le rapport ainsi Ctabli 
sur le plan international est qu’une partie qui renie ou ne remplit pas ses 
propres obligations ne saurait &tre considCrCe con-me conservant les 
droits qu’elle p&end tirer de ce rapport. 

92. Le libel16 du prCambule et du dispositifde la rtsolution 214.5 (XXI) 
ne laisse aucun doute sur la nature de cette rtsolution. Dans le prtambule 
I’Assemblke g&n&ale se dkclare I( Conwincue que I’administration du 
Territoire SOLIS mandat par I’hfrique du Sud a BtC assurke d’une manike 
contraire )) aux deux instruments internationaux fondamentaux imposant 
directement des obligations B I’Afrique du Sud, le mandat et la Charte 
des Nations Unies, ainsi qu’& la Dtclaration universelle des droits de 
I’homme. Dans un autre alinta du prkambule, I’Assemblte g&&ale 
arrive ti la conclusion qu’aprks avoir insist6 en vain pendant plus de vingt 
ans sur I’exCcution le moment est venu pour elle d’exercer son droit de 
considkrer une telle violation comme un motif pour mettre fin au mandat. 

93. A.LI paragraphe 3 du dispositif de la r&olution, l’Assembl&e 
gCn&ale 1~ Dtckzre que I’Afrique du Sud a failli & ses obligations en ce qui 
concerne I’administration du Territoire sous mandat, n’a pas assurk le 
bien-&re moral et matkriel et la stcuritk des autochtones du Sud-Ouest 
africain et a, en fait, d&non& le Mandat. )I Au paragraphe 4, elle dkide, 
comme suite B la dkclaration qui prCcbde, (~que le Mandat confik k Sa 
MajestC britannique pour &tre exerck en son nom par le Gouvernement 
de I’Union sud-at’ricaine est clotlc termink (italiques a.ioutCes). C’est cette 
partie de la r&solution qui est pertinente pour la prksente prockdure. 

94. Pour examiner I’acte ainsi accompli par I’AssemblCe gCn&ale, il 
convient de tenir compte des principes gCnCraux de droit international 
qui rkgissent la cessation d’une relation conventionnelle comme cons& 
quence d’une violation. En effet, m&me &ant admis que le mandat a le 
caractbre d’une institution, ainsi qu’on le soutient, il n’en est pas mains 
issu des accords internationaux qui ont crtt le systkne et cn ont rkgle- 
mentC l’application. La Cour a dit en 1962: ((cornme presque tous 
les autres Mandats semblables, ce Mandat constitue un acte d’un 
type spkcial, de nature composite, instituant un rCgime international 
nouveau. II contient un accord p&is )I (C.1.J. Reclreil 1962, p. 33 I). 
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Mandate “. . . in fact and in law, is an international agreement having 
the character of a treaty or convention” (I.C.J. Reports 1962, p. 330). 
The rules laid down by the Vienna Convention on the Law of Treaties 
concerning termination of a treaty reIationship on account of breach 
(adopted without a dissenting vote) may in many respects be considered 
as a codification of existing customary law on the subject. In the light of 
these rules, only a material breach of a treaty justifies termination, such 
breach being defined as: 

(n) a repudiation of the treaty not sanctioned by the present Con- 
vention; or 

(b) the violation of a provision essential to the accomplishment of 
the object or purpose of the treaty” (Art. 60, para. 3). 

95. General Assembly resolution 2145 (XXI) determines that both 
forms of material breach had occurred in this case. By stressing that South 
Africa “has, in fact, disavowed the Mandate”, the General Assembly 
declared in fact that it had repudiated it. The resolution in question is 
therefore to be viewed as the exercise of the right to terminate a relation- 
ship in case of a deliberate and persistent violation of obligations which 
destroys the very object and purpose of that relationship. 

* 
* 4 

96. It has been contended that the Covenant of the League of Nations 
did not confer on the Council of the League power to terminate a man- 
date for misconduct of the mandatory and that no such power could 
therefore be exercised by the United Nations, since it could not derive 
from the League greater powers than the latter itself had. For this ob- 
jection to prevail it would be necessary to show that the mandates 
system, as established under the League, excluded the application of 
the general principle of law that a right of termination on account of 
breach must be presumed to exist in respect of all treaties, except as 
regards provisions relating to the protection of the human person COII- 
tained in treaties of a humanitarian character (as indicated in Art. 60, 
para. 5, of the Vienna Convention). The siIence of a treaty as to the 
existence of such a right cannot be interpreted as implying the exclusion 
of a right which has its source outside of the treaty, in general inter- 
national law, and is dependent on the occurrence of circumstances which 
are not normally envisaged when a treaty is concluded. 

97. The Government of South Africa has contended that it was the 
intention of the drafters of the mandates that they should not be revocable 
even in cases of serious breach of obligation or gross misconduct on the 
part of the mandatory. This contention seeks to draw support from the 
fact that at, the Paris Peace Conference a resolution was adopted in which 
the proposal contained in President Wilson’s draft of the Covenant 
regarding a right of appeal for the substitution of the mandatory was not 

35 



NAMIBIE (S.-O. AFRICAIN) (AVIS CONSULTATIF) 47 

Elle a conclu dans son arrbt que le mandat (lest en fait et en droit un 
engagement international ayant le caractkre d’un trait& ou d’une conven- 
tion 11 (C./J. Recueill962, p. 330). Les rbgfes de la convention de Vienne 
sur le droit des trait&s concernant la cessation d’un trait6 viol& (qui ont 
6tB adopt&es saris opposition), peuvent, & bien des Cgards, &tre considkrkes 
comme une codification du droit coutumier existant dans ce domaine. 
D’aprks ces rbgles, I’extinction d’un trait6 n’est justifike qu’en cas de 
violation substantielle, dkfinie comme Ctant constituke par: 

((a) un re.iet du trait6 non autorisk par la prksente Convention; ou 

b) la violation d’une disposition essentielle pour la rkalisation de 
I’objet ou du but du Trait& 1) (art. 60, par. 3). 

95. La rksolution 2145 (XXI) de I’AssemblCe g&kale constate qu’il 
y a eu en I’occurrence violation substantielle sous I’une et I’autre forme. 
Quand elle souligne que 1’Afrique du Sud ((a, en fait, dCnoncC le Mandat )I, 
I’AssemblCe g&-&ale dCclare en r6alitC que I’Afrique du Sud l’a re-jetb. II 
faut done voir dans la rCsoIution en question l’exercice du droit de mettre 
fin d un certain rapport B la suite d’une violation d&libtr@e et persistante 
d’obligations, qui dktruit I’objet m&me et le but de ce rapport. 

96. On a soutenu que le Pacte de la SociCtC des Nations ne confkrait 
pas au Conseil de la SociCtk le pouvoir de mettre fin & un mandat en raison 
d’une faute du mandataire et que les Nations Unies ne sauraient done 
exercer un tel pouvoir puisqu’elles n’ont pu hkriter de la SdN de pouvoirs 
plus Ctendus que cellc-ci n’en avail. Pour que cette objection soit valable, 
il faudrait montrer que le systbme des mandats 6tabii par la Soci@tB des 
Nations excluait I’application du principe juridique gCnCral selon lequel 
le droit de mettre fm B un trait6 comme conskquence de sa violation 
doit &tre pr&umC exister pour tous les trait&, sauf en ce qui concerne Jes 
dispositions relatives & la protection de la personne humaine contenues 
dans des trait& de caractbre humanitaire (convention dc Vienne, art. 60, 
par. 5). Le silence d’un trait6 g ce sujet ne saurait &tre interprCti: comme 
impliquant I’exclusion d’un droit dont la source se trouve en dehors du 
trait& dans le droit international gtnCra1, et qui dkpend de circonstances 
que l’on n’envisage normalement pas au moment de conclure le trait&. 

97. Le Gouvernement sud-africain a soutenu que, dans I’intention des 
rkdacteurs des mandats, ceux-ci ne devaient pas &tre r&vocables, m&me 
en cas de violation krieuse des obligations du mandataire OLI de faute 
grave de sa part. Cette thtse cherche & tirer parti du fait qu’8 la confkrence 
de la paix de Paris une rksolution a CtC adopt&e qui ne reprenait pas la 
proposition figurant dans le projet de Pacte prCsent6 par le president 
Wilson et relative au droit de demander le remplacement du mandataire. 
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included. It &ould be recalled that the dkCllSSiC~llS iIt tllC hi’i?i 13t’;lCc 
Conference relied upon by South Africa were not clirt2ctly a&lresscd 
to all exanlination of president Wilson’s I?i’t)j?OSilIS ctrnccrning the 
regulation of the lnandates system in the h~klC C’~~~‘Cllilllt, iltld the! 

participants were Ilot contesting these ~Wticuli~r l~n>l~~~suls. \C’I\:lt tOok 
place was a general exchange of views, on il pOliticill y~1~lllC. rcgarditig the 
qllestions ofthe disposal of the former Ckrman cdtrlliss :III~] \vhtitrr tllc 

principle ofumexation or the mandatory lNGcillle SllOLlld iil’l’l)* ttl tllCn1. 
98. president Wilson’s Imposed draft did riot induiic it hpct:ih’ l>t’o\.i- 

sion for revocation, 011 the assuniptiou Illill lllillltl~ltC~ \“r.cf’c rci ~1~ill~ll.!. 
What was proposed was a special procedure rescr\‘inl: “IO lhc l~~lrplu 
of any such territory or govcrnmentnl unit lhc right It) ;~l>l~%l tt, the 
League for the redress or correction of afly breach rot’ the m:ttld;lk by the 
mandatory State or agency or for the substitution of SO~HC other St;i~c 
or agency, as mandatory”. That this special righl of i~l>l>~;Il R;IS not in- 
serted in the Covenant cannot be interprckd ;IS cxcludillg the ;llll~li~;ttit\r~ 
of the general principle of law according to which it pt>v.cr I~I’ tcrli)iil;l- 
tion on account of breach, eve~l if unexprcsscd. must IN! t~rcsum.4 ItI 
exist as inherent in any mandate, as indectl iu any i\grceml!llt. 

99. As indicated earlier, at the Paris l’cacc C’OII~~IYIILY I~w’ \\:I\ ttp 

position to the institution Of LllC ill~~lld~lt~S situ il Ill~llld~ltC \~!Jtllrl t%! 
inherently revocable, SO that there would he I\(\ glIi\ri\t\tcc 01‘ I\uQ!;-I~‘uu 
continuance of administration by the ma~~datory Power. ‘I’hc difli~ulties 
thus arising were eventually resolved by the asst1raI1cc Ihill the ( ‘cruiicil 
of the League would not interfere with the tIay-t<~-diIy il~llniIli4lriltil)tl 
of the territories and that the Council would intervene clllly iI) c*iI\l! trt’ iI 
fundamental breach of its obligations by the l~~a~~tl:ltory Poucr. 

100. The revocability of a nlandatc was cn\*isi\gcd by the first l>rol~t~~;1 l 
which was made concerning a mandates systcnl: 

“Tn case of any flagrant and prololqotl ilI>usl* (\I‘ Ihi\ IIU,[ t tic 
population concerned should be able to al>l?eal t’t,r, rctlross IO lhu 
J-ewe, who shotlId in a proper case asser’~ its a~tthtlrity to thr t’trll, 
even to the extent of removing the IINII~~~ ml ciilruhtin~: it tt, httlllt’ 
other State if necessary.” (J. c. sllluts, T/w I,cqyrrc* rrJ :vl//ir~/l.Y, 
A Pmtical Sqgpstiou, I9 I 8, pp. 21-22.) 

Although this proposal referred to difkrent tcrritoric\c, the l>riucll\lu 
remains the same. The possibility of rcvacation in the ~VVI)~ rlt’ !:I IVO, 
violation of the mandate was subsccltlently ccrrlfirmcd IT)* :tllthtlritiuh tjrl 
international law and members of the Pcrmancnt Ma&[ch (.c,ttltl&+i~~~~ 
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II convient de rap,peler que les d6bats de la confkrence de la paix de Paris 
invoquks par I’Afrique du Sud n’ont pas directement port6 sur les propo- 
sitions du prksident Wilsori ayant trait & la rtglementation du systkme 
des mandats dans le Pacte de la SociCtB des Nations et les participants 
n’ont pas contest6 ces propositions. Ii y a eu un kchange de vues gBntral, 
de caract6re politique, sur le sort des anciennes colonies allemandes et 
la question de savoir si I’on devait leur appliquer le principe de I’annexion 
ou celui du mandat. 

98. Partant de I’idde que les mandats Btaient rkvocables, le pro-jet du 
prksident Wilson ne contenait pas de disposition expresse relative B la 
r&vocation. Ce qu’il proposait ttait une prockdure spkciale r6servant 
~(aux peuples de ces territoires OLL circonscriptions administratives le 
droit de faire appel & la SociCtC des Nations pour qu’elle rem&die B toute 
violation du matidat qui serait commise par I’Etat ou I’organisme manda- 
taire ou pour qu’elle lui substitue comme mandataire un autre Etat ou 
un autre organisme 11. Le fait que ce droit d’appel spkial n’ait pas 6tC 
incorpork au Pacte ne saurait $tre interprttk comme excluant I’application 
du principe gBnCral de droit d’aprks lequel il faut prCsumer que le pouvoir 
de mettre fin, comme cons6quence d’une violation, B un mandat comme 
d’ailleurs B toute convention, existe de faGon inhkrente, m&me s’il n’est 
pas exprimt. 

99. On a vu qu’& la confkrence de la paix de Paris une opposition 
s’Ctait manifest&e centre I’institution des mandats, du fait qu’ils auraient 
CtC intrinsbquement rtvocables et que rien n’aurait done garanti aux 
puissances mandataire la continuitt 5 long terme de leur administration. 
Les difficult& ainsi soulevtes ont Ctt ,finalement rksolues quand on a 
donn6 l’assurance que le Conseil de la SocibtC des Nations ne s’immis- 
cerait pas clans I’administration courante des territoires et qu’il n’inter- 
viendrait qu’au cas oil la puissance mandataire violerait fondamentale- 
ment ses obligations. 

100. La proposition initiale relative au systkme des mandats envisa- 
geait la rCvocabilitC: 

I( En cas d’abus flagrant et prolong6 de cette mission, la population 
dont il s’agit devrait avoir le droit de s’adresser 5 la Soci6tk pour 
qu’il y soil rem&die et celle-ci devrait, si le cas se prtsente, exercer 
pleinem.ent son autoritk, allant tventuellement jusqtt’B enIever le 
mandat pour le confier B un autre Etat si c’est nkcessaire. )) (J. C. 
Smuts, La Socie’tP des Nafions: une proposition pralique, 1918, 
p, 21-22.) [Traduction du Grt$e.] 

Certes cette proposition concernait d’autres territoires, mais le principe 
restait le m&me. La possibilitk d’une r&vocation en cas de violation grave 
du mandat a CtC ultkieurement confirmke par des spkialistes du droit 
international faisant autoritk ainsi que par les membres de la Commission 
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who interpreted and applied the mandates system under the League of 
Nations. 

101. It has been suggested that, even if the Council of the League had 
possessed the power of revocation of the Mandate in an extreme case, 
it could not have been exercised unilaterally but only in co-operation 
with the mandatory Power. However, revocation could only result from 
a situation in which the Mandatory had committed a serious breach of 
the obligations it had undertaken. To contend, on the basis of the prin- 
ciple of unanimity which applied in the League of Nations, that in this 
case revocation could only take place with the concurrence of the Man- 
datory, would not only run contrary to the general principte of law gov- 
erning termination on account of breach, but also postulate an im- 
possibility. For obvious reasons, the consent of the wrongdoer to such 
a form of termination cannot be required. 

102. In a further objection to General Assembly resolution 2145 (XXI) 
it is contended that it made pronouncements which the Assembly, not 
being a judicial organ, and not having previously referred the matter 
to any such organ, was not competent to make. Without dwelling on the 
conclusions reached in the 1966 Judgment in the South West A.,fiica 
contentious cases, it is worth recalling that in those cases the applicant 
States, which complained of material breaches of substantive provisions 
of the Mandate, were held not to “possess any separate self-contained 
right which they could assert , . . to require the due performance of the 
Mandate in discharge of the ‘sacred trust’ ” (I.C.J. Reports 1966, pp. 29 
and 51). On the other hand, the Court declared that: “. . . any diver- 
gences of view concerning the conduct of a mandate were regarded as 
being matters that had their place in the political field, the settlement of 
which lay between the mandatory and the competent organs of the 
League” (ibid., p. 45). To deny to a political organ of the United Nations 
which is a successor of the League in this respect the right to act, on the 
argument that it lacks competence to render what is described as a judicial 
decision, would not only be inconsistent but would amount to a complete 
denial of the remedies available against fundamental breaches of an 
international undertaking, 

103. The Court is unable to appreciate the view that the General 
Assembly acted unilaterally as party and judge in its own cause. In the 
1966 Judgment in the So&z West Africa cases, referred to above, it was 
found that the function to call for the due execution of the relevant 
provisions of the mandate instruments appertained to the League acting 
as an entity through its appropriate organs. The right of the League 
“in the pursuit of its collective, institutiona activity, to require the due 
performance of the Mandate in discharge of the ‘sacred trust’ “, was 
specifically recognized (ibid, p, 29). Having regard to this finding, the 
United. Nations as a successor to the League, acting through its corn- 
petent organs, must be seen above all as the supervisory institution, 
competent to pronounce, in that capacity, on the conduct of the man- 
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permanente des mandats qui interprktaient et appliquaient le systkme 
des mandats h 1’6poque de la SociBtt des Nations. 

101. On a indiqut que, mEme si le Conseil de la Sock% des Nations 
wait eu le pouvoir de rbvoquer le mandat dans un cas extreme, il n’aurait 
pu en user qu’en coopkration avec la puissance mandataire mais non 
unilatkralement. La r&vocation ne pouvait cependant rbsulter que d’une 
violation grave par le mandataire des obligations qu’il avait assumCes. 
Tirer argument du principe de I’unanimitb appliquk par la Sociktt des 
Nations pour soutenir que la rhocation ne pouvait intervenir dans ce 
cas qu’avec I’accord du mandataire serait nbn seulement aller h I’encontre 
du principe g&-&al de droit rkgissant I’extinction comme conskquence 
d’une violation, mais aussi postuler une impossibilitk. Pour des raisons 
Cvidentes, on ne saurait, s’agissant d’une extinction de ce genre, exiger le 
consentement du fautif. 

102. On a object6 encore B la rksolution 2145’ (XXI) de 1’Assemblke 
g&kale qu’elle contient des prononcts que I’AssemblCe n’a pas compC- 
tence pour formuler, faute d’etre un organe judiciaire et de n’avoir pas 
renvoy6 la question h un tel organe. Sans insister sur les conclusions de 
I’arr&t rendu en I966 dans les affaires contentieuses du Sud-Ouest africain, 
ii convient de rappeler qu’en I’espbce on a considkrt que les Etats deman- 
deurs, qui se plaignaient de violations substantielles de dispositions de 
fond du mandat, (1 ne posskdaient ,.. aucun droit propre et autonome 
pouvant &tre invoqut: . . . de r&lamer . . . la bonne exkution du Mandat 
conformkment B la (1 mission sacrte de civilisation )J (C.I.J. Recueil 1966, 
p. 29 et 51). D’autre part la Cour a d&lark que ((1’011 considkrait les 
diffkrends relatifs h la gestion d’un Mandat comme relevant de I’ordre 
politique et comme devant Ctre rtglCs entre le Mandataire et les organes 
compktents de la Socit% des Nations~) (ibid., p. 45). Refuser le droit 
d’agir h un organe politique de I’Organisation des Nations Unies, succes- 
seur de la SociCtk des Nations B cet Cgard, parce qu’il n’aurait pas com- 
pktence pour prendre ce qui est qualifik de dkcision judiciaire, ce serait 
non seulement contradictoire mais encore cela reviendrait h un dhi 
total des recours disponibles centre les violations fondamentales d’un 
engagement international. 

103. La Cour ne peut souscrire & I’opinion selon laquelle 1’Assemblde 
g&n&ale a agi unilatbralement, comme partie et juge en sa propre cause. 
Dans I’arrCt de I966 sur le Sud-Oucsf africain, mentionn6 plus haut, on 
a conclu que c’est h la SociCt6 des Nations, agissant en tant qu’entitk 
par I’intermkdiaire de ses organes compktents, que revenait la fonction 
d’exiger la bonne mise en ceuvre des dispositions pertinentes du mandat. 
Le droit de la SocittC des Nations I( de rkclamer, dans l’accomplissement 
de son activitk collective et institutionnelle, la bonne exhcution du Mandat 
conformkment B la (( mission sacrCe de civilisation )) a Ctt expresskment 
reconnu (ibid., p. 29). Etant donnt cette conclusion, il faut voir avant 
tout dans I’Organisation des Nations Unies, successeur de la Socibtb des 
Nations, agissant par I’intermkdiaire de ses organes compktents, I’insti- 
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datory with respect to its international obligations, and competent to 
act accordingly. 

* 

104. I’t is argued on behalf of South Africa that the consideration set 
forth in paragraph 3 of resolution 2145 (XXI) of the General Assembly, 
relating to the failure of South Africa to f\jlfil its obligations in respect 
of the administration of the mandated territory, called for a detailed 
factual investigation before the General Assembly could adopt resolu- 
tion 2145 (XXI) or the Court pronounce upon its validity. The failure of 
South Africa to comply with the obligation to submit to supervision and 
to render reports, an essential part of the Mandate, cannot be disputed in 
the light of determinations made by this Court on more occasions 
than one. Tn relying on these, as on other findings of the Court in previous 
proceedings concerning South West Africa, the Court adheres to its 
own jurisprudence. 

* 
* 1 

105. General Assembly resolution 2145 (XXI), after declaring the 
termination of the Mandate, added in operative paragraph 4 “that South 
Africa has no other right to administer the Territory”. This part of the 
resolution has been ob.jetted to as deciding a transfer of territory. That 
in fact is not so. The pronouncement made by the General Assembly is 
based on a conclusion, referred to earlier, reached by the Court in 1950: 

“The authority which the Union Government exercises over the 
Territory is based on the Mandate. If the Mandate lapsed, as the 
Union Government contends, the latter’s authority would equally 
have lapsed.” (I.C.J. Reports 1950, p, 133.) 

This was confirmed by the Court in its Judgment of 21 December 1962 
in the South West ,4fiica cases (Ethiopia V. South A.frica; Liberia V. 
South Africa) (I.C.J. Repor;s 1962, p. 333). Relying on these decisions of 
the Court, the General Assembly declared that the Mandate having been 
terminated “South A.frica has no other right to administer the Territory”. 
This is not a finding on facts, but the formulation of a legal situation. For 
it would not be correct to assume that, because the General Assembly is 
in principle vested with recommendatory powers, it is debarred from 
adopting, in specific cases within the framework of its competence, 
resolutions which make determinations or have operative design. 
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tution de surveillance qui a compktence pour se prononcer, en. cette 
qualit&, sur le comportement du mandataire & l’kgard de ses obligations 
internationales et pour agir en constquence. 

104. L’Afrique du Sud a fait valoir que, vu les considkrations &on&es 
au paragraphe 3 de la rksolution 2145 (XXI) de 1’Assembke g&ntraIe, 
oil iI est dit que 1’Afrique du Sud a failli & ses obligations en ce qui con- 
cerne l’administration du territoire sous mandat, un examen approfondi 
des faits Ctait nkessaire avant que l’Assembl6e gCn&ale puisse adopter 
la rbolution 2145 (XXI) et la Cow se prononcer sur sa validitk L’inob- 
servation par I’A.frique du Sud de l’obligation de se soumettre a une 
surveillance et de ,prCsenter des rapports, ce qui constituait une partie 
essentielle du mandat, ne peut Ctre contest&e, compte tenu des prononcts 
formulks par la Cour 2 diverses reprises. En invoquant ces prononcbs, 
ainsi que d’autres conclusions kmises dans des prockdures anttrieures 
relatives au Sud-Ouest africain, la Cour s’en tient g sa propre juris- 
prudence. 

105. Ayant d&lard le mandat termink, la rCsolution 2145 (XXI) de 
I’AssemblCe g&n&ale ajoute, au paragraphe 4 du dispositif, (I que I’Afrique 
du Sud n’a aucun autre droit d’administrer le Territoireu. On a object6 
que ce passage de la rCsolution dkidait un transfert de territoirk. Or tel 
n’est pas le cas. Ce qu’a dit I’A.ssemblCe g6ntrale repose sur une conclu- 
sion de la Cour, dkj& mentionnbe, qui a CtC formulke en 1950: 

(( L’autoritC que le Gouvernement de I’Union exerce sur le Terri- 
toire est t’ondke sur le Mandat. Si le Mandat avait cessk d’exister, 
comme le pretend le Gouvernement de I’Union, I’autoritC de celle- 
ci await Cgalement cessC d’exister. )) (C.I.J. ReckI 19.50, p. 133.) 

Cette conclusion a CtC confirmCe par la Cow dans son arr&t du 21 d&em- 
bre 1962 dans les affaires du Sud-Ouest ajkicain (Etkiopie c. AjiYqzw du 
Sud; Libhria c. ,4fkique du Szjd) (C./..J. Reczreil 1962, p. 333). S’appuyant 
sur ces decisions de la Cow, I’Assemblte g&n&ale a dCclar6 que, le 
mandat &ant termirk, ((I’Afrique du Sud n’a aucun autre droit d’ad- 
ministrer le Territoire 11. Elle n’a pas ainsi trancht des faits mais dtcrit 
une situation juridique. II serait en effet inexact de supposer que, parce 
qu’elle poss&de en principe le pouvoir de faire des recommandations, 
I’AssemblCe g&kale est e.mp&chCe d’adopter, dans des cas dCterminCs 
relevant de sa compktence, des r&solutions ayant Ie caractbre de decisions 
OLI prockdant d’une intention d’extcution. 
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106. By resolution 2145 (XXI) the General Assembly teI,minated the 
Mandate. However, Iacking the necessary powers to ensure the with- 
drawal of South Africa from the Territory, it enlisted the co-operation of 
the Security Council by calling the latter’s attention to the resolution, 
thus acting in accordance with Article 11, paragraph 2, of the Charter. 

107. The Security Council responded to the call of the General Assem- 
bly. It “took note” of General Assembly resolution 2145 (Xx1) in the 
preamble of its resolution 245 (1968); it took it “into account” in reso- 
lution 246 (1968); in resolutions 264 (1969) and 269 (1969) it adopted 
certain measures directed towards the implementation of General 
Assembly resolution 2145 (XXI) and, finally, in resolution 276 (1970), it 
reaffirmed resolution 264 (1969) and recalled resolution 269 (1969). 

108. Resolution 276 (1970) of the Security Council, specifically 
mentioned in the text of the request, is the one essential for the purposes 
of the present advisory opinion. Before analysing it, however, it is 
necessary to refer briefly to resolutions 264 (1969) and 269 (1969), since 
these two resolutions have, together with resolution 276 (1970), a com- 
bined and a cumuIative effect. Resolution 264(1969), in paragraph 3 of its 
operative part, calls upon South Africa to withdraw its administration 
from Namibia immediately. Resolution 269 (1969), in ,view of South 
Africa’s Iack of compliance, after recalling the obligations of Members 
under Article 25 of the Charter, calls upon the Government of South 
Africa, in paragraph 5 of its operative part, “to withdraw its administra- 
tion from the territory immediately and in any case before 4 October 
1969”. The preamble of resolution 276 (1970) reaffirms General Assembly 
resolution 2145 (XXI) and espouses it, by referring to the decision, not 
merely of the General Assembly, but of the United Nations “that the 
Mandate ofSouth-West A.frica was terminated”.Tn the operative part, after 
condemning the non-compliance by South Africa with General Assembly 
and Security Council resolutions pertaining to Namibia, the Security 
Council declares, in paragraph 2, that “the continued presence of the 
South African authorities in Namibia is illegal” and that consequently all 
acts taken by the Government of South Africa “on behalf of or concerning 
Namibia after the termination of the Mandate are illegal and invalid”. 
In paragraph 5 the Security Council “Calls upon all States, particularly 
those which have economic and other interests in Namibia, to refrain 
from any dealings with the Government of South Africa which are in- 
consistent with operative paragraph 2 of this resolution”. 

109. It emerges from the communications bringing the matter to the 
Security Council’s attention, from the discussions held and particularly 
from the text of the resolutions themselves, that the Security Council, 
when it adopted these resolutions, was acting in the exercise of what it 
deemed to be its primary responsibility, the maintenance of peace 
and security, which, under the Charter, embraces situations which might 
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106. Par sa r&olution 2145 (XXI) 1’AssemblCe gCnCrale a mis fin au 
mandat. Cependant, comme elle ne dispose pas des pouvoirs nkessaires 
pour obtenir que 1’Afrique du Sud se retire du territoire, elle a fait appel 
au concours du Conseil de skuritk en attirant son attention sur la rksolu- 
tion, conformkment a I’article 11, paragraphe 2, de la Charte. 

107. Le Conseil de sCcuritC a rtpondu & l’appel de I’Assemblke gCnCrale. 
I1 a pris note de la rtsolution 2145 (XXI) de I’AssemblBe dans le 
prkambule de sa rksolution 245 (1968); il en a tenu compte dans sa rCsolu- 
tion 246 (1968); dans ses rksolutions 264 (I 969) et 269 (1969), il a adopt6 
certaines mesures visant & la mettre en ceuvre et, pour finir, dans sa r6solu- 
tion 276 (1970), il a &affirm& sa r&solution 264 (1969) et rappelt sa r&olu- 
tion 269 (I 969). 

108. C’est la r&solution 276 (1970) du Conseil de s6curit6, express& 
ment viske dans le texte de la requCte, qui est essentielle aux fins du 
prksent avis consultatif. Avant d’en entreprendre l’analyse, il convient 
cependant de dire un mot des rksolutions 264 (1969) et 269 (1969), dont 
l’effet se conjugue et s’ajoute & celui de la rtsolution 276 (1970). Au 
paragraphe 3 du dispositif de la r&solution 264 (1969), le Conseil de 
sCcurit6 demande B I’Afrique du Sud de retirer immtdiatement son ad- 
ministration de la Namibie. L’Afrique du Sud n’ayant pas obtempkk, 
dans la r&solution 269 (1969), le Conseil, aprks avoir rappel& les obliga- 
tions des Etats Membres en vertu de l’article 25 de la Charte, demande au 
Gouvernement sud-africain, au paragraphe 5 du dispositif, sde retirer 
son administration du territoire im.mkdiatement, et en tout Ctat de cause, 
avant le 4 octobre 1969 )). La rksolution 276 (1970) rkaffirme dans son 
prbambule la rksolution 2145 (XXI) de I’AssemblCe g&n&ale, et m&me 
la fait sienne, dans la mesure oti il y est dit que ce n’est pas seulement 
I’AssemblCe g&kale, mais les Nations Unies qui (( ont d&id6 que le 
mandat sur le Sud-Ouest africain 6tait terminta. Dans le dispositif, 
aprks avoir condamnk le refus de I’Afrique du Sud de se conformer aux 
r&solutions de 1’AssemblCe gCnCrale et du Conseil de s6curitC relatives k 
la Namibie, le Conseil de sCcurit& dkclare, au paragraphe 2, que ((Ia 
prksence continue des autoritts sud-africaines en Narnibie est ill&gale )) 
et qu’en conskquence toutes les mesures prises par le Gouvernement 
sud-africain ((au nom de la Namibie ou en ce qui la concerne aprk la 
cessation du mandat sont ilkgales et invalides)~. Au paragraphe 5, le 
Conseil de sCcuritC (( Dewande B tous les Etats, en particulier ceux qui 
ont des intCr&ts Cconomiques et autres en Namibie, de s’abstenir de toutes 
relations avec le Gouvernement sud-africain qui sont incompatibles avec 
le paragraphe 2 du dispositif de la prksente rtsolution 1). 

109. II ressort des communications par lesquelles la question a CtC 
portte k I’attention du Conseil de s&writ& des dkbats qui s’y sont dCroulCs 
et en particulier du texte mCme des rksolutions, que le Conseil de skcuritb, 
lorsqu’il a adopt6 ces rksolutions, agissait dans l’exercice de ce qu’il 
estimait sa responsabilit6 principale - le maintien de la paix et de la 
skcuritk - qui, en vertu de la Charte (art. 1, par. l), s’ttend aux situations 
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lead to a breach of the peace. (Art. I, para. I ,I In the preamble of resolu- 
tion 264 (1969) the Security Council was “Mincf’d of the grave conse- 
quences of South Africa’s continued occupation of Namibia” and in 
paragraph 4 of that resolution it declared “that the actions of the Govern- 
ment of South Africa designed to destroy the national unity and territo- 
rial integrity of Namibia through the establishment of Bantustans are 
contrary to the provisions of the United Nations Charter”. In operative 
paragraph 3 of resolution 269 (1969) the Security Council decided “that 
the continued occupation of the territory of Namibia by the South Afri- 
can authorities constitutes an aggressive encroachment on the authority 
of the United Nations, . . .I’. In operative paragraph 3 of resolution 276 
(1970) the Security Council declared further “that the defiant attitude of 
the Governm.ent of South Africa towards the Council’s decisions under- 
mines the authority of the United Nations”. 

110. As to the legal basis of the resolution, Article 24 of the Charter 
vests in the Security Council the necessary authority to take action such 
as that taken in the present case. The reference in paragraph 2 of this 
Article to specific powers of the Security Council under certain chapters 
of the Charter does not exclude the existence of general powers to dis- 
charge the responsibilities conferred in paragraph 1. Reference may be 
made in this respect to the Secretary-General’s Statement, presented to 
the Security Council on 10 January 1947, to the effect that “the powers of 
the Council under Article 24 are not restricted to the specific grants of 
authority contained in Chapters VI, VII, VI1.I and XII . . . the ‘Members of 
the United Nations have conferred upon the Security Council powers 
commensurate with its responsibility for the maintenance of peace and 
security. The only fimitations are the fundamental principles and purposes 
found in Chapter T of the Charter.” 

111. As to the effect to be attributed to the declaration contained in 
paragraph 2 of resolution 276 (I 970), the Court considers that the quali- 
fication of a situation as illegal does not by itself put an end to it. It can 
only be the first, necessary step in an endeavour to bring the illegal situ- 
ation to an end, 

112. It would be an untenable interpretation to maintain that, once 
such a declaration had been made by the Security Council under A.rticle 
24 of the Charter, on behalf of all member States, those Members would 
be free to act in disregard of such illegality or even to recognize violations 
of law resulting from it, When confronted with such an internationally 
unIawfu1 situation, Members of the United Nations would be expected to 
act in consequence of the declaration made on their behalf. The question 
therefore arises as to the effect of this decision of the Security Council for 
States Members of the United Nations in accordance with Article 2.5 of 
the Charter. 

113. It has been contended that Article 25 of the Charter applies only 
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susceptibles de mener k une rupture de la paix. Dans le prkambule de la 
resolution 264 (l969), le Conseil de skcuritt se disait 11 Conscient des 
graves conskquences de I’occupation continue de la Namibie par I’Afrique 
du Sud )I et, au paragrdphe 4 de la m&me r&solution, il dklarait (( que les 
actes du Gouvernement sud-africain visant B dCtruire I’unitk nationale 
et I’int8gritC territoriale de la Natkbie par la crkation de Bantoustans 
sont contraires aux dispositions de la Charte des Nations Unies )). Au 
paragraphe 3 du dispositif de la rCsolution 269 (1969), le Conseil dkidait 
(( que I’occupation continue du territoire de la Namibie par les autoritks 
sud-africaines constitue une atteinte agressive B I’autoritC de I’Organisa- 
tion des Nations Unies)). Au paragraphe 3 du dispositif de la r&solution 
276 (1970), le Conseil dkclarait en outre (I que I’attitude de dCfi du Gou- 
vernement sud-africain envers les dkcisions du Conseil sape I’autoritC 
des Nations Unies )I. 

I IO. Pour ce qui est du fondementjuridique de la r&solution, I’article 24 
de la Charte confkre au Conseil de sCcuritC les pouvoirs nkkessaires pour 
prendre des mesures comme celle qu’il a adopt&e dans le cas prksent. 
Au paragraphe 2 de cet article, la mention des pouvoirs spkifiques 
accord&s au Conseil de &writ& en vertu de certains chapitres de la Charte 
n’exclut pas I’existence de pouvoirs gkntraux destints 21 lui permettre de 
s’acquitter des responsabilitks confkrkes par le paragraphe I. A cet Cgard, 
on peut se reporter a la dkclaration du Secrttaire g&&al, prbentte 
le 10 janvier 1947 au Conseil de s&m-it&, oil iI est dit que I( les pouvoirs 
du Conseil, dkcoulant de I’article 24, ne se limitent ‘pas aux attributions 
spkcifiques d’autoritk mentionntes aux chapitres VI, VII, VIII et XII .,. 
les Membres des Nations Unies ont reconnu au Conseil de stcuritk des 
pouvoirs en rapport avec les responsabilitks qui lui incombent relative- 
ment au maintien de la paix et de la skcuritb. Les seules restrictions res- 
sortent des principes et buts fondamentaux qui figurent au chapitre 
premier de la Charte. )) 

I1 I. Quant B I’effet B attribuer B la dkclaration figurant au paragraphe 
2 de la rksolution 276 (I 970), la Cow estime qu’en qualifiant une situa- 
tion d’illtgale on n’y met pas fin iyso,fucfo. Ce ne peut etre que la premikre 
mesure qui s’impose si I’on veut faire cesser la situation illkgale. 

112. Ce serait une interpretation insoutenable d’affirmer que,. lorsque 
le Conseil de skurit@ fait une telle dkclaration en vertu de i’article 24 
de la Charte au nom de tow les Etats Membres, ceux-ci sont libres de ne 
faire aucun cas de I’illCgalitC ni mCme des violations du droit qui en rC- 
sultent. En prksence d’une situation internationalement illicite de cette 
nature, on doit pouvoir compter sur les Membres des Nations Unies 
pour tirer les conskquences de la dklaration faite en leur nom. La question 
est done de savoir quel est I’effet de cette dkcision du Conseil de skcuritk 
& I’Cgard des Etats Membres des Nations Unies conformkment a I’ar- 
title 25 de la Charte. 

I 13. On a soutenu que I’article 25 ne s’applique qu’aux mesures 
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to enforcement measures adopted under Chapter VII of the Charter. It 
is not possible to find in the Charter any support for this view. Article 
25 is not confined to decisions in regard to enforcement action but applies 
to “the decisions of the Security Council” adopted in accordance with 
the Charter. Moreover, that Article is placed, not in Chapter VII, but 
immediately after Article 24 in that part of the Charter which deals with 
the functions and powers of the Security Council. If Article 25 had refer- 
ence solely to decisions of the Security Council concerning enforcement 
action under Articles 41 and 42 of the Charter, that is to say, if it were 
only such decisions which had binding effect, then Article 25 would be 
superfluous, since this effect is secured by Articles 48 and 49 of the Charter. 

114. It has also been contended that the relevant Security Council 
resolutions are couched in exhortatory rather than mandatory language 
and that, therefore, they do not purport to impose any legal duty on any 
State nor to affect legally any right of any State. The language of a reso- 
lution of the Security Council should be carefully analysed before a 
conclusion can be made as to its binding effect. In view of the nature of 
the powers under Article 25, the question whether they have been in fact 
exercised is to be determined in each case, having regard to the terms of 
the resolution to be interpreted, the discussions leading to it, the Charter 
provisions invoked and, in general, all circumstances that might assist 
in determining the legal consequences of the resolution of the Security 
Council. 

115. Applying these tests, the Court recalls that in the preamble of 
resolution 269 (1969), the Security Council was “Mirdful of its respon- 
sibility to take necessary action .to secure strict compliance with the 
obligations entered into by States Members of the United Nations under 
the provisions of A.rticle 25 of the Charter of the United Nations”. The 
Court’has therefore reached the conclusion that the decisions made by 
tbeSecurityCounci1 in paragraphs 2 and 5 of resolutions 276 (1970), as 
reIated to paragraph 3 of resolution 264 (1969) and paragraph 5 of reso- 
lution 269 (1969), were adopted in conformity with the purposes and 
principles of the Charter and in accordance with its Articles 24 and 25. The 
decisions are consequently binding on all States Members of the United 
Nations, which are thus under obligation to accept and carry them out. 

116. In pronouncing upon the binding nature of the Security Council 
decisions in question, the Court would recall the following passage in its 
Advisory Opinion of 11 April 1949 on .Reparation for Iqbries Suflkred 
in the Service qf the United Nations: 

“The Charter, has not been content to make the Organization 
created by it merely a centre ‘for harmonizing the actions of nations 
in the attainment of these common ends’ (Article 1, para. 4). It has 
equipped that centre with organs, and has given it special tasks. lt has 
defined the position of the Members in relation to the Organization 
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coercitives prises en vertu du chapitre VII de la Charte. Rien dans la 
Charte ne vient appuyer cette id&e. L’article 25 ne se limite pas aux d&i- 
sions concernant des mesures coercitives mais s’applique aux (( dkcisions 
du Conseil de skcuritk)) adopt&es conformkment B la Charte. En outre 
cet article est place non pas au chapitre VII mais immkdiatement apr&s 
l’article 24, dans la partie de la Charte qui traite des fonctions et pouvoirs 
du Conseil de sCcurit6. Si l’article 25 ne visait que les dkisions du Conseil 
de sCcuritf. relatives B des mesures coercitives prises en vertu des articles 
41 et 42 de la Charte, autrement dit si seules ces dtcisions avaient un 
effet obligatoire, l’article 25 serait superflu car cet effet rCsulte des ar- 
ticles 48 et 49 de la Charte. 

114. On a soutenu aussi que les rksolutions pertinentes du Conseil 
de sdcuritt sont rCdigCes en des termes qui leur confkent plut8t le 
caractke d’une exhortation que celui d’une injonction et qu’en cons& 
quence elles ne prktendent ni imposer une obligation juridique B. LIII 
Etat quelconque ni toucher sur le plan juridique & l’un quelconque de ses 
droits. II faut soigneusement analyser le libel16 d’une rksolution du Conseil 
de sCcuritk avant de pouvoir conclure ?t son effet obligatoire. Etant donnt 
le caractbre des pouvoirs dtcoulant de Particle 25, il convient de dCter- 
miner dans chaque cas si ces pouvoirs ont CtB en fait exercks, compte 
tenu des termes de la rksolution i interprkter, des dkbats qui ont prCckdk 
son adoption, des dispositions de la Charte invoqukes et en gtnkral de 
tous les Cltments qui pourraient aider B prCciser les conskquences juri- 
diques de la r&solution du Conseil de s&wit& 

115. Appliquant ces critkres, la Cour rappelle que, dans le prkambule 
de la r&solution 269 (1969), 1eConseil de skuritk s’est d&lark 11 Cow 
dent qu’il a le devoir de prendre les mesures voulues pour que les Etats 
Membres des Nations Unies s’acquittent fidklement des obligations 
qu’ils ont assumkes conformkment g I’article 25 de la Charte cles Nations 
Unies D. La Cour en conclut que les dkcisions prises par le Conseil de 
sCcurit6 aux paragraphes 2 et 5 de la resolution 276 (1970), rapprochkes 
du paragraphe 3 de la rksolution 264 (1969) et du paragraphe 5 de la 
rksolution 269 (1969), ont ttb adoptCes conformkment aux buts et prin- 
cipes de la Charte et k ses articles 24 et 25. Elles sont par conskquent 
obligatoires pour tous les Etats Membres des Nations Unies, qui sont 
ainsi tenus de les accepter et de les appliquer. 

116. A propos du caract&e obligatoire de ces dtcisions du Conseil 
de s&zuritC, la Cour rappellera le passage suivant tire de I’avis consultatif 
qu’elle a rendu le 11 avril 1949 sur la Rkparation des dommages subis 
au service des Nations Unies: 

(( La Charte ne s’est pas bornCe B faire simplement de I’Organisa- 
tion cr&e par elle un centre oh s’harmoniseraient les elTorts des 
nations vers les fins communes dkfinies par elle (art. I, par. 4). Elle 
lui a don& des organes; elle lui a assign& une mission propre. Elle 
a d&i la position des Membres par rapport SI l’organisation en 
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by requiring them to give it every assistance in any action undertaken 
by it (Article 2, para. 5), and to accept and carry out the decisions of 
the Security Council.” (1.C.J. Xep~ts 1949, p. 178.) 

Thus when the Security Council adopts a decision under Article 25 in 
accordance with the Charter, it is for member States to comply with that 
decision, including those members of the Security Council which voted 
against it and those Members of the United Nations who are not members 
of the Council. To hold otherwise would be to deprive this principal organ 
of its essential functions and powers under the Charter. 

* 
* :I: 

117. Having reached these concf~~,ions, the Court will now address 
itself to the legal consequences arising for States from the continued 
presence of South Africa in Namibia, notwithstanding Security Council 
resolution 276 (1970). A binding determination made by a competent 
organ of the United Nations to the effect that a situation is illegal cannot 
remain without consequence. Once the Court is faced with such a situ- 
ation, it would be failing in the discharge of itsjudicial functions if it did 
not declare that there is an obligation, especially upon Members of the 
United Nations, to bring that situation to an end. As this Court has held, 
referring to one of its decisions declaring a situation as contrary to a 
rule of international law: “This decision entails a legal consequence, 
namely that of putting an end to an illegal situation” (C.C.J. Reports 19.51, 
p. 82). 

118. South Africa, being responsible for having created and maintained 
a situation which the Court has found to have been validly declared 
illegal, has the obligation to put an end to it. Tt is therefore under obliga- 
tion to withdraw its administration from the Territory of Namibia. By 
maintaining the present illegal situation, and occupying the Territory 
without title, South Africa incurs international responsibilities arising 
from a continuing violation of an international obligation. 11 also re- 
mains accountable for any violations of its international obligations, or 
of the rights of the people of Namibia. The fact that South Africa no 
longer has any title to administer the Territory does not release it from 
its obligations and responsibilities under international law towards other 
States in respect of the exercise of its powers in relation to this Territory. 
Physical control of a territory, and not sovereignty or legitimacy of title, 
is the basis of State liability for acts affecting other States. 

119. The member States of the United Nations are, for the reasons 
given in paragraph 1 I5 above, under obligation to recognize the ille- 
gality and invalidity of South Africa’s continued presence in Namibia. 
They are also under obligation to refrain from Iending any support or any 
form of assistance to South Africa with reference to its occupation of 
Namibia, sub.ject to paragraph 125 below. 
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leur prescrivant de lui donner pleine assistance dans toute action 
entreprise par elle (art. 2, par. 5), d’accepter et d’appliquer les 
decisions du Conseil de skuritt. )) (C.Z.J. R~~cueil 1949, p. 178.) 

Ainsi, lorsque Ie Conseil de sCcuritC adopte une dkcision aux termes 
de I’article 25 conformkment B la Charte, il inco.mbe aux Etats Membres 
de se conformer B cette dkcision, notamment aux membres du Conseil 
de stcuritt qui ont vote centre elle et aux Membres des Nations Unies 
qui ne sikgent pas au Conseil. Ne pas I’admettre serait priver cet organe 
principal des fonctions et pouvoirs essentiels qu’il tient de la Charte. 

* :,: * 

117. Etant parvenue B ces conclusions, la Cour en vient maintenant 
aux conskquences juridiques pour les Etats de la prtsence continue de 
I’Afrique du Sud en Namibie, nonobstant la rCsolution 276 (1970) du 
Conseil de sCcuritC. Quand un organe compktenl des Nations Unies 
constate d’une manikre obligatoire qu’une situation est illCgale, cette 
constatation ne peut rester sans conkquence. PlacCe en face d’une telle 
situation, la Cour ne s’acquitterait pas de ses fonctions judiciaires si 
elle ne dtclarait pas qu’il existe une obligation, pour les Membres des 
Nations Unies en particulier, de mettre fin a cette situation. A propos 
d’une de ses dtcisions, par laquelle elle avait d&lark qu’une situation 
Btait contraire B une rtgle de droil international, la Cour a dit: ((Cette 
dkision entraine une conskquence juridique, celle de mettre fin d une 
situation irrCguli&re 11 (C./J. Recueil /95/, p. 82). 

118. L’Afrique du Sud, a laquelle incombe la responsabilitk d’avoir 
crCC et prolong6 une situation qui, selon la Cour, a CtC valablement 
dCclar6e illbgale, est tenue d’y mettre fm. Elle a done I’obligation de 
retirer son administration du territoire de la Namibie. Tant qu’elle laisse 
subsister cette situation illtgale et occupe le territoire sans titre, I’Afrique 
du Sud encourt des responsabilitks internationales pour violation per- 
sistante d’une obligation internationale. Elle demeure aussi responsable 
de toute violation de ses obligations internationales OLI des droits du 
peuple namibien. Le fait que I’Afrique du Sud n’a plus aucun titre 
juridique I’habilitant a administrer le territoire ne la lib&re pas des 
obligations et responsabilitks que le droit international lui impose envers 
d’autres Etats et qui sont likes & I’exercice de ses pouvoirs dans ce ter- 
ritoire. C’est I’autoritC effective sur un territoire, et non la souverainetk 
ou la 1Cgitimitk du titre, qui constitue le fondement de la responsabilitk 
de I’Etat en raison d’actes concernant d’autres Etats. 

119. Les Etats Membres des Nations Unies ont, pour les raisons 
indiqukes au paragraphe 1 I5 ci-dessus, i’obligation de reconnaitre I’ilk- 
galitC et le dCfaut de validitt du maintien de la prksence sud-africaine en 
Namibie. 11s sont aussi tenus de n’accorder k I’Afrique du Sud, pour son 
occupation de la Namibie, aucune aide OLL aucune assistance quelle qu’en 
soit la forme, SOLIS r&serve de ce qui est dit au paragraphe 125 ci-dessous. 
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120. The precise determination of the acts permitted or allowed- 
what measures are available and practicable, which of them should be 
selected, what scope they should be given and by whom they should be 
applied-is a matter which lies within the competence of the appropriate 
political organs of the United Nations acting within their authority under 
the Charter, Thus it is for the Security Council to determine any further 
measures corsequent upon the decisions already taken by it on the 
question of Namibia. 1n this context the Court notes that at the same 
meeting of the Security CounciI in which the request for advisory opinion 
was made, the Security CounciI also adopted resolution 283 (1970) which 
defined some of the steps to be taken. The Court has not been called UPO~I 

to advise on the legal effects of that resolution. 

121. The Court will in consequence confine itself to giving advice 
on those dealings with the Government of South Africa which, under 
the Charter of the United Nations and general international law, should 
be considered as inconsistent with the declaration of illegality and in- 
validity tnade in paragraph 2 of resolution 276 (1970), because they may 
imply a recognition that South Africa’s presence in Namibia is legal. 

122. For the reasons given above, and subject to the observations 
contained in paragraph 125 below, member States are under obligation 
to abstain from entering into treaty relations with South A.frica in all 
cases in which the Government of South Africa purports to act on behalf 
of or concerning Namibia. With respect to existing bilateral treaties, 
member States must abstain from invoking or applying those treaties or 
provisions of treaties concluded by South Africa on behalf of or con- 
cerning Namibia which involve active intergovernmental co-operation. 
With respect to multilateral treaties, however, the same rule cannot be 
appIied to certain general conventions such as those of a humanitarian 
character, the non-performance of which may adversely affect the people 
of Namibia. It will be for the competent international organs to take 
specific measures in this respect, 

123. Member States, in compliance with the duty of non-recognition 
imposed by paragraphs 2 and 5 of resolution 276 (1970), are under 
obligation to abstain from sending diplomatic or special missions to 
South Africa including in their jurisdiction the Territory of Namibia, 
to abstain from sending consular agents to Namibia, and. to withdraw 
any such agents already there. They should also make it clear to the 
South African authorities that the maintenance of diplomatic or consular 
relations with South Africa does not imply any recognition of its authority 
with regard to Namibia. 

124, The restraints which are implicit in the non-recognition of South 
Africa’s presence in Namibia and the explicit provisions of paragraph 5 
of resolution 276 (1970) impose upon mem.ber States the obligation to 
abstain from entering into economic and other forms of relationship 
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120. Quant & savoir exactement quels actes sont permis ou autorisks, 
quelles mesures sont possibles ou applicables, quelles sent celles qui 
devraient &re retenues, quelle ,portCe il faudrait leur dormer et par qui 
elles devraient &We appliqkes, ce sont l& des questions qui relkvent des 
organes politiques compttents des Nations Unies, agissant dans le cadre 
des pouvoirs confkrts par la Charte. Ainsi, il appartient au Conseil de 
sdcuritk d’indiquer toutes autres mesures devant faire suite aux dkisions 
qu’il a prises en ce qui concerne la question de la Namibie. A ce propos, 
la Cour note que, lors de la sCance oil il a formulk la prksente requdte 
pour avis consultatif, le Conseil de stcuritk a aussi adopt6 la rksolution 
283 (1970) qui dCfinit certaines des mesures B prendre. La Cour n’a pas 
et& in.vitCe k donner un avis sur les conskquences juridiques de cette 
rksolution. 

121. La Cour se bornera done B exprimer un avis sur les rapports 
avec le Gouvernement sud-africain qui, en vertu de la Charte des Nations 
Unies et du droit international g&nCral, doivent Ctre considtrts cornme 
incompatibles avec la dkclaration d’illCgalit6 et d’invaliditt formulke au 
paragraphe 2 de la rtsolution 276 ( 1970), ,parce qu’ils peuvent impliquer une 
reconnaissance du caractkre legal de la prksence sud-africaine en Namibie. 

122. Pour les raisons indiqukes plus haut et sous r&serve des obser- 
vations formulkes plus loin au paragraphe 125, les Etats Membres sont 
tenus de ne pas 6tablir avec I’Afrique du Sud des relations convention- 
nelles dans tous les cas oil le Gouvernement sud-africain prktendrait 
agir au nom de la Namibie ou en ce qui la concerne. S’agissant des trait& 
bilatkraux en vigueur, les Etats Membres doivent s’abstenir d’invoquer 
ou d’appliquer les trait& OLI dispositions des trait& conclus par I’hfrique 
du Sud au nom de la N’amibie ou en ce qui la concerne qui ntcessitent 
une collaboration intergouvernementale active. Pour ce qui est des 
trait&s multilatCraux, la m&me rkgle ne peut s’appliquer il certaines 
conventions g&-&ales, comme les conventions de caractbre humanitaire, 
dont l’inexkution pourrait porter prkjudice au peuple namibien. II 
appartiendra aux organes internationaux competents de prendre des 
mesures prkises a cet Cgard. 

123. ConformCment au devoir de non-reconnaissance imposC par les 
paragraphes 2 et 5 de la rCsolution 276 (1970), les Etats Membres doivent 
s’abstenir d’accrkditer auprks de 1”Afrique du Sud des missions diplo- 
matiques ou des missions spkciales dont la juridiction s’ktendrait au 
territoire de la Namibie; ils doivent en outre s’abstenir d’envoyer des 
agents consulaires en Namibie et rappeler ceux qui s’y trouvent dkjja. 
IIs doivent Cgalement signifier aux autoritts sud-africaines qu’en entre- 
tenant des relations diplomatiques ou consulaires avec I’Afrique du Sud 
ils n’entendent pas reconnaitre par 18 son autoritk sur la Namibie. 

124. Les restrictions qu’implique la non-reconnaissance de la presence 
de I’Afrique du Sud en Namibie et les dispositions expresses du para- 
graphe 5 de la rksotution 276 (1970) impose& aux Etats Membres l’obli- 
gation de ne pas entretenir avec 1’Afrique du Sud agissant au nom de la 

43 



55 NAMIBIA (SW. AFRICA) (ADVISORY OPINION) 

120, The precise determination of the acts permitted or allowed- 
what measures are available and practicable, which of them should be 
selected, what scope they should be given and by whom they should be 
applied-is a matter which lies within the competence of the appropriate 
political organs of the United Nations acting within their authority under 
the Charter. Thus it is for the Security Council to determine any furthel 
measures consequent upon the decisions already taken by it on the 
question of Namibia. In this context the Court notes that at the same 
meeting of the Security Council in which the request for advisory opinion 
was made, the Security Council also adopted resolution 283 (1970) which 
defined some of the steps to be taken. The Court has not been called upon 
to advise on the legal effects of that resolution. 

121. The Court will in consequence confine itself to giving advice 
on those dealings with the Government of South Africa which, under 
the Charter of the United Nations and general international law, should 
be considered as inconsistent with the declaration of illegality and in- 
validity made in paragraph 2 of resolution 276 (1970), because they may 
imply a recognition that South Africa’s presence in Namibia is legal. 

122. For the reasons given above, and subject to the observations 
contained in paragraph 125 below, member States arc under obligation 
to abstain from entering into treaty relations with South Africa in all 
cases in which the Government of South Africa purports to act on behalf 
of or concerning Namibia. With respect to existing bilateral treaties, 
member States must abstain from invoking or applying those treaties or 
provisions of treaties concluded by South Africa on behalf of or con- 
cerning Namibia which involve active intergovernmental co-operation. 
With respect to multilateral treaties, however, the same rule cannot be 
applied to certain general conventions such as those of a humanitarian 
character, the non-performance of which may adversely affect the people 
of Namibia. It will be for the competent international organs to take 
specific measures in this respect. 

123. Member States, in compliance with the duty of non-recognition 
imposed by paragraphs 2 and 5 of resolution 276 (1970), are under 
obligation to abstain from sending diplomatic or special missions to 
South Africa including in their jurisdiction the Territory of Namibia, 
to abstain front sending consular agents to Namibia, and to withdraw 
any such agents already there. They should also make it clear to the 
South African authorities that the maintenance of diplomatic or consular 
relations with South Africa does not imply any recognition of its authority 
with regard to Namibia. 

124. The restraints which are implicit in the non-recognition of South 
Africa’s presence in Namibia and the explicit provisions of paragraph 5 
of resohltion 276 (1970) impose upon member States the obligation to 
abstain from entering into economic and other forms of relationship 
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Namibie ou en ce qui la concerne des rapports ou des relations de 
caractkre Cconomique ou autre qui seraien.t de nature & affermir I’autoritC 
de I’Afrique du Sud dans le territoire. 

125. D’une man&e g&-kale, la non-reconnaissance de l’adrninistra- 
tion sud-africaine dans le territoire ne devrait pas avoir pour constquence 
de priver le peuple namibien des avantages qu’il peut tirer de la coop&a- 
tion internationale. En particulier, alors que les mesures prises officielle- 
ment par le Gouvernement sud-africain. au nom de la Namibie ou en ce 
qui la concerne aprks la cessation du mandat sont ill~gales ou nulles, 
cette nullitk ne saurait s’ktendre B des actes, comme I’inscription des 
naissances, mariages ou d&c&s & I’ttat civil, dont on ne pourrait mtcon- 
naitre les effets qu’au dttriment des habitants du territoire. 

126. Pour ce qui est des Etats non membres, et bien que ces Etats 
ne soient pas Ii&s par les articles 24 et 25 de la Charte, les paragraphes 
2 et 5 de la r&solution. 276 (I 970) les invitent g s’associer k l’action des 
Nations Unies concernant la Namibie. De I’avis de la Cow, la cessation 
du mandat et la dklaration de I’illCgalitC de la prksence sud-africaine 
en Namibie sont opposables & tous les Bats, en ce sens qu’elles rendent 
illkgale wga omnes une situation qui se prolonge en violation du droit 
international; en particulier aucun Etat qui Ctablit avec I’Afrique du 
Sud des relations concernant la Namibie ne peut escompter que l’Orga- 
nisation des Nations Unies ou ses Membres reconnaitront la validitt 
ou les effets de ces relations ou les conskquences qui en dtcoulent. Dbs 
lors qu’il a CtC mis fin au mandat par dtcision de I’organisation inter- 
nationale chargke du pouvoir de surveillance 6 son Bgard et que le main- 
tien de la prtsence sud-africaine en Namibie a 6tB dtclark ilkgal, il 
appartient aux Etats non membres d’agir conformtment k ces d&&ions. 

127. Quant aux consbquences gCnCrales de la presence ill&gale de 
I’Afrique du Sud en Namibie, tous les Etats doivent se souven’ir qu’elle 
porte prejudice ZI un peuple qui doit compter sur I’assistance de la com- 
munautC internationale pour atteindre Ies objectifs auxquels correspond 
la mission sacrCe de civilisation. 

128. Dans ses exposts oraux et dans ses communications &rites & la 
Cour, le Gouvernem.ent sud-africain a exprimt le dCsir de fournir g la 
Cow- des renseignements de fait suppICmentaires touchant les buts et 
les objectifs de sa politique d e dCveloppement &park ou apartheid; il 
soutient en effet que, pour Ctablir I’existence d’une violation des obliga- 
tions internationales fondamentales imposdes par le mandat k I’Afrique 
du Sud, il faudrait prouver que, sur tel ou tel point particulier, 1’Afrique 
du Sud n’a pas exercd ses pouvoirs lkgislatifs ou administratifs en vue 
d’accroitre de bonne foi, par tous les moyens en son pouvoir, le bien-&tre 
et le progris des habitants. Le Gouvernement sud-africain afikrne qu’un 
acte ou une omission qui lui serait imputable ne constituerait une viola- 

44 



57 NAMIBIA (SW. AFRICA) (ADVISORY OPINION) 

shown that such act or omission was actuated by a motive, or directed 
towards a purpose other than one to promote the interests of the inhab- 
itants of the Territory. 

129. The Government of South Africa having made this request, the 
Court finds that no factual evidence is needed for the purpose of deter- 
mining whether the policy of upar~%id as applied by South Africa in 
Namibia is in conformity with the international obligations assumed by 
South Africa under the Charter of the United Nations. I’n order to deter- 
mine whether the laws and decrees applied by South Africa in Namibia, 
which are a matter of public record, constitute a violation of the purposes 
and principles of the Charter of the United Nations, the question of 
intent or governmental discretion is not relevant; nor is it necessary 
to investigate or determine the effects of those measures upon the welfare 
of the inhabitants. 

130. It is undisputed, and is amply supported by documents annexed 
to South Africa’s written statement in these proceedings, that the official 
governmental policy pursued by South Africa in Namibia is to achieve 
a complete physical separation of races and ethnic groups in separate 
areas within the Territory. The application of this policy has required, 
as has been conceded by South Africa, restrictive measures of control 
officially adopted and enforced in the Territory by the coercive power of 
the former Mandatory. These measures estabkh limitations, exclusions 
or restrictions for the members of the indigenous population groups in 
respect of their participation in certain types of activities, fields of 
study or of training, labour or employment and also submit them to 
restrictions or exclusions of residence and movement in large parts of 
the Territory. 

13 1. Under the Charter of the United Nations, the former ‘M.andatory 
had piedged itself to observe and respect, in a territory having an inter- 
national status, human rights and fundamental freedoms for all without 
distinction as to race. To establish instead, and to enforce, distinctions, 
exclusions, restrictions and limitations exclusively based on grounds of 
race, colour, descent or national or ethnic origin which constitute a denial 
of fundamental human rights is a flagrant violation of the purposes and 
principles of the Charter. 

* ic * 

132. The Government of South Africa also submitted a request that 
a plebiscite should be held in the Territory of Namibia under the joint 
supervision of the Court and the Government of South A.frica (para. 16 
above). This proposal was presented in connection with the request to 
submit additional factual evidence and as a means of bringing evidence 
before the Court. The Court having concluded that no further evidence 
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tion de ses obligations internationales que s’il 6tait dbmontrk que cet 
acte ou cette omission a CtB inspirt par un autre motif ou a eu ~lrk autre 
but que de servir les inttrBts des habitants du territoire. 

129. Le Gouvernement sud-africain ayant form& cette demande, la 
Cour estime qu’ii n’est nul besoin de preuves sur les faits pour dire si 
la politique d’upnrfheid pratiquke par I’Afrique du Sud en Namibie est 
conforme aux obligations internationales que I’Afrique du Sud a assu- 
m&es aux termes de la Charte des Nations Unies. S’agissant de dkter- 
miner si les lois et dkrets appliquCs par I’A.frique du Sud en Namibie, 
qui sont de notoriCt6 publique, violent les buts et principes de la Charte 
des Nations Unies, la question. de I’intention OLI du pouvoir discrttion- 
naire du gouvernement est sans pertinence; il n’est pas ndcessaire non 
plus d’examiner ou d’apprkier les effets de ces mesures sur le bien-&re 
des habitants. 

130. C’est un fait incontestk, et d’ailleurs abondamment dkmontrk par 
les documents joints B I’expost Ccrit de 1’Afrique du Sud, que la politique 
officielle du Gouvernem.ent sud-africain en Namibie tend & une skpara- 
tion physique complkte des races et des groupes ethniques, chacun Ctant 
install6 dans une zone distincte du territoire. Ainsi que I’Afrique du Sud 
l’a reconnu, la mise en aeuvre de cette politique nkcessite des mesures 
restrictives de contrale, adoptkes et appliqutes officiellement dans le 
territoire par le pouvoir coercitif de I’ancien mandataire. Ces mesures 
ont pour objet de limiter, d’exclure OLI de restreindre la participation 
des membres des groupes de population autochtones 21 certains types 
d’activitk, B certains domaines d’ktude ou de formation et B certains 
travaux OLI emplois, et d’imposer aux autochtones des restrictions ou 
des prohibitions en matike de rksidence et de d&placement dans de vastes 
rkgions du territoire. 

131. En vertu de la Charte des Nations Unies, I’ancien mandataire 
s’ktait engagk g observer et g respecter, dans un territoire ayant un 
statut international, les droits de I’homme et les libertks fondamentales 
pour tous sans distinction de race. Le fait d’Ctablir et d’imposer, au 
contraire, des distinctions, exclusions, restrictions et limitations qui sont 
uniquement fondkes sur la race, la couleur, I’ascendance OLL I’origine 
nationale OLI ethnique et qui constituent un d&i des droits fondamentaux 
de la personne humaine, est une violation flagrante des buts et principes 
de la Charte. 

132. Le Gouvernement sud-africain a Bgalement prCsent6 une demande 
tendant B ce qu’un plebiscite soit organist dans le territoire de la Namibie 
SOLIS la surveillance conjointe de la Cow et du Gouvernement sud- 
africain (par. 16 ci-dessus). Cette proposition a Bt& introduite dans le 
cadre de la demande de p&sent&ion de preuves supplkmentaires sur les 
faits et afin d’kclairer la Cour. La Cow ayant conclu qu’un complkment 
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de preuve n’ttait pas nkcessaire, qu’il a BtC valablement mis fin au mandat, 
qu’en conskquence la prksence de 1’Afrique du Sud en Namibie est 
ill&gale et que toutes les mesures prises par elle au nom de la Namibie 
ou en ce qui la concerne sont ill&gales et nulles, elle ne saurait retenir 
cette proposition. 

* * * 
133. Par ces motifs, 

LA COUR EST D'AVIS, 

En rkponse h la question: 

(1 Quelles sont les conskquences juridiques pour les Etats de la 
prksence continue de I’Afrique du Sud en Namibie, nonobstant la 
r&solution 276 (I 970) du Conseil de sbcuritt? )), 

par treize voix centre deux, 

1) que, la prCsence continue de 1’Afrique du Sud en Namibie &ant 
ilkgale, l’hfrique du Sud a l’obligation de retirer immkdiatement son 
administration de la Namibie et de cesser ainsi d’occuper le territoire; 

par onze voix centre quatre, 

2) que les Etats Membres des Nations Unies ont I’obligation de recon- 
naltre I’illtgalitC de la prtsence de I’Afrique du Sud en Nam.ibie et 
ie dkfaut de validit& des mesures prises par elle au nom de la Namibie 
ou en ce qui la concerne, et de s’abstenir de tous actes et en particulier 
de toutes relations avec le Gouvernement sud-africain qui implique- 
raient la reconnaissance de la kgalitt de cette prksence et de cette 
administration, ou qui constitueraient une aide ou une assistance B 
cet Cgard ; 

3) qu’il incombe aux Etats qui ne sont pas membres des Nations Unies 
de pr&ter leur assistance, dans les limites du sous-paragraphe 2 ci- 
dessus, B I’action entreprise par les Nations Unies en ce qui concerne 
la Namibie. 

Fait en anglais et en franc;ais, le texte anglais faisant foi, au palais de 
la Paix, La Haye, le vingt et un juin mil neuf cent soixante et onze, en 
deux exemplaires, dont l’un restera dCpos6 aux archives de la Cour et 
dont l’autre sera transmis au SecrCtaire ghkal de I’Organisation des 
Nations Unies. 

Le PrCsident, 
(Sign&) ZAFRULLA KHAN. 

Le Greffier, 
(Sign&) S. AQUARONE. 
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President Sir Muhammad ZAFRULLA KHAN makes the following 
declaration : 

I am in entire agreement with the Opinion of the Court but would 
wish to add some observations on two Of three ilSpeCtS of thC presenta- 
tion made to the Court on behalf of South Africa. 

It was contended that under the supervisory system as devised in the 
Covenant of the League and the diflercnt mandate agreements, the 
mandatory could, in the last resort, flout the WiSheS of the Council of 
the League by casting its vote in OppOSitioll to thC dirCCtiOnS which 
the Council might propose to give to the mandatory. The argument 
runs that this system was deliberately so devised. with open eyes, as to 
leave the Council powerless in face of the veto of the mandatory if the 
latter chose to exercise it. In support of this contention reliance was 
placed on paragraph 5 of Article 4 of the Covenant of the League by 
virtue of which any Member of the League not represented on the 
Council was to be invited to send a representative to sit as a member 
at any meeting of the Council during the consideration of matters 
specially affecting the interests of that Member. This entitled the manda- 
tory to sit as a member at any meeting of the Council in which n matter 
affecting its interests as a mandatory cme under considerntion. Under 
paragraph 1 of Article 5 of the Covenant decisions of the Council 
required the agreement of all the Members of the League represented 
at the meeting. This is known as the unanimity rule and by virtue thereof 
it was claimed that a mandatory possessed a right of veto when attend- 
ing a meeting of the Council in pursuance of paragraph 5 of Article 4 
and consequently the last word on the manner and method of the 
administration of the mandate rested with the mandatory. This conten- 
tion is untenable. Were it well founded it would reduce the whole system 
of mandates to mockery. As the Court, in its Judgment of 1966, observed : 

“In practice, the unanimity rule was frequently not insisted upon, 
or its impact was mitigated by a process of give-and-take, and by 
various procedural devices to which both the Council and the 
mandatories lent themselves. So far as the Court’s information 
goes, there never occurred any cast in which a mandatory ‘vetoed’ 
what would otherwise have been a Council decision. I”,qually, how- 
ever, much trouble was taken to avoid situations in which the 
mandatory would have been forced to acquiesce in the views of 
the rest of the Council short of casting an adverse vote, The occa- 
sional deliberate absence of the mandatory from n, meeting, enabled 
decisions to be taken that the mandatory might have felt obliged 
to vote against if it had been present. This was part of the above- 
mentioned process for arriving at generally acceptable conclusions.” 
(I.C.J. Reports 1966, pp, 44-45.) 

47 



NAMIBIE (S-0. AFRICAIN) (D&L. ZAFRULLA KHAN) 59 

Sir Muhammad ZAFRULLA KHAN, President, fait la declaration 
suivante : 

Je m’associe saris reserve a l’avis de la Cow mais je tiens a ajouter 
quelques observations sur deux ou trois aspects des theses developpees 
par I’Afrique du Sud devant la Cow. 

L’Afrique du Sud a fait valoir que, dans le systerne de surveillance 
prevu par le Pacte de la Societe des Nations et les divers accords de 
mandat, un mandataire pouvait, en dernier ressort, dejouer la volontb 
du Conseil de la Societd en votant centre les directives que Ie Conseif se 
proposait de lui donner. Sa these est que le systeme avait et& concu, de 
propos dblibere, pour que le Conseil reste d&arm& devant le veto du 
mandataire si celui-ci decidait d’en user. Afin d’etayer cette affirmation, 
l’hfrique du Sud a invoque l’artick 4, paragraphe 5, du Pacte de la 
Socitte des Nations, en vertu duquel tout Mem.bre de la Sock% qui 
n’etait pas represent6 au Conseil devait &tre invitk a y envoyer sieger un 
representant lorsqu’une question qui l’interessait particulierement Btait 
portee devant cet organe. Le mandataire pouvait done se faire rep&enter 
au Conseil quand celui-ci examinait une question touchant a ses interets 
de mandataire. Or, d’aprbs I’article 5, paragraphe 1, du Pacte, les decisions 
du Conseil Ctaient prises & I’unanimitt des Membres de la Socittb repre- 
sent& B la r6union. En raison de l’existence de cette regle, dite rbgle de 
l’unanirnite, I’Afrique du Sud a soutenu qu’un mandataire aurait dispose 
d’un droit de veto lorsqu’il assistait a une reunion du Conseil en vertu de 
l’article 4, paragraphe 5, de sorte que le mandataire, et non le Conseil, 
await eu le dernier mot sur la facon d’administrer le mandat. Cette these 
est insoutenable. Si elle ttait fondee, le systtme des mandats tout entier 
n’efit et& qu’un simulacre. Ainsi que la Cour l’a dit dans son arrbt de 1966: 

(I En pratique, il etait frequent que l’on n’insiste pas sur la regle de 
l’unanimite OLI que I’on en attenue les effets au moyen de compromis 
et d’artifices de procedure auxquels le Conseil et le Manclataire se 
pr&taient. A la connaissance de la Cow, aucun Mandataire n’a 
jamais oppose son veto a une decision Bventuelle du Conseil. On 
par ailleurs pris grand soin d’eviter de mettre les Mandataires dans 
l’obligation d’avoir a choisir entre I’adoption du point de we des 
autres membres du Conseil et un vote contraire. En s’abstenant 
volontairement de sieger a telle ou telle seance, le Mandataire 
permettait au Conseil de prendre des dkisions centre lesquelles il 
aurait cru devoir voter s’il avait Bte present. Cela faisait partie des 
moyens d’aboutir a des conclusions generalenient acceptables, qui 
viennent d’&tre mentionnees. )I (C.J..J. Rmreil 1966, p. 44 et 45.) 
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The representative of South Africa, ~II answer to ~1 CJuestion by a 
Member of the Collrt, confessed that there WU IlOt il Sillgle CM! on 

record in which the representative of a mandatory hWt%’ ever cast a 
negative vote in a meeting of the COUIIC~~ SO a~ 10 block a decision of 
the Council. It is thus established that in practice the last word always 
rested with the Council of the League :111d 11Ot With tht2 mandatory. 

The Covenant of the League made ample provision to secure the 
effectiveness of the Covenant and conformity to ils provisions in respect 
of the obligations entailed by membership of the League. A Member 
of the League which had violated any ~OVZIIUI~ of the League could 
be declared to be no longer a Member of the League by u vote of the 
Council concurred in by the representatives of all the other Members of 
the League represented thereon (parn. 4, Art. 16, of the Cove~~a~~t). 

The representative of South Africa conceded that: 

“ 5 . I if a conflict between a mandatory and the Council occurred 
and if all the Members of the Council were of the opinion that the 
mandatory had violated a covenant or the League, it would have 
been legally possible for the Council to expel the mandatory from 
the League and thereafter decisions of the Council could no longer 
be thwarted by the particular mandatory-for instance, :I decision 
to revoke the mandate. The mandatory would then no longer be a 
Member of the League and would then accordingly no longer be 
entitled to attend and vote in Council meetings. 
. . * we agree that by expelling a mandatory the Council could have 
overcome the practical or mechanical difficulties created by the 
unanimity requirement.” (Hearing of I.5 March 107 I ,) 

It was no doubt the consciousness of this position which promptecl 
the deliberate absence of a mandatory from a meeting of the Council 
of the League which enabled the Council to take decisions that the 
mandatory might have felt obliged to vote against if it hod Lxxn present. 

If a mandatory ceased to be a Member of the Lcaguc :~nd the Council 
felt that the presence OF its representative in a meeting of the Council 
dealing with matters affecting the mandate would be helpful, it could 
still be invited to attend as happened in the case ol’,lapan after it ceased 
to be a Member of the League. But it could not attend as of right under 
paragraph 5 of Article 4 of the Covenant. 

In addition, if need arose the Covenant could be amended under 
Article 26 of the Covenant. In fact no such need arose but the authority 
was provided in the Covenant. It would thus be idle to contend that the 
mandates system was deliberately devised, with open eyes, so as to leave 
the Council of the League powerless against the veto of the mandatory 
if the latter chose to exercise it, 

Those responsible for the Covenant were anxious and worked hard 
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Le reprtsentant de 1’Afrique du Sud, rkpondant B une question posee 
par un membre de la Cour, a admis qu’on n’avait pas connaissance d’un 
seul cas oil le reprksentant d’une puissance mandataire eGt kmis un vote 
nCgatif g une rkunion du Conseil, de manike & paralyser une dkcision. 
I1 est done Btabli qu’en pratique c’est toujours le Conseil de la Sock% et 
non le mandataire qui a eu le dernier mot. 

D’amples prkautions Ctaient prises dans le Pacte de la SociCtC des 
Nations pour garantir son application effective ainsi que le respect des 
clauses concernant I’exkution des obligations qui incombaient aux 
Membres. Un Membre de la SociCtC qui se rendait coupable de la viola- 
tion d’un des engagements rksultant du Pacte pouvait &tre exclu de la 
SociCtC, I’exclusion &ant prononcke par le vote de tous les autres Membres 
de la SociCtC rep&en& au Conseil (art. 16, par. 4, du Pacte). 

Le reprksentant de I’Afrique du Sud a reconnu que: 

(( si un confiit s’ktait BlevC entre un mandataire et le Conseil et si tous 
les Membres du Conseil avaient BtB d’avis que le mandataire avait 
viol6 I’un des engagements t&&ant du Pacte, il aurait BtB juridi- 
quement possible que le Conseil exclue de la Soci6tB le mandataire, 
qui n’aurait plus alors CtB 18 pour faire opposition aux dkcisions du 
Conseil, par exemple & une d&ion de rkvoquer le mandat. Le 
mandataire n’aurait plus Bt6 Membre de la SociCtB des Nations et 
n’aurait done plus eu le droit de sikger et de voter aux seances du 
Conseil. 
I.. nous admellons qu’en prononc;ant I’expulsion d’un mandalaire le 
Conseil await pu surmonter les difficult& pratiques ou mkcaniques 
crtCes par la rkgle de l’unanimitk. 11 (Audience du 1.5 mars 1971.) 

C’est ZI coup stir parce qu’on avait conscience de cette situation qu’il 
est arrivt qu’un mandataire s’abstienne volontairement d’assister g une 
&union du Conseil de la Sociktk des Nations, lui permettaut ainsi d’adop- 
ter des, dkisions centre lesquelles ce mandataire await pu se sentir obligt: 
de voter s’il avait Ctt pr6sent. 

Si, un mandataire ayant cessC d’&tre Membre de la Sociktk des Nations, 
le Conseil estimait nkanmoins utile que ce mandataire fcit represent6 & 
une reunion oil des questions inGressant le mandat devaient &tre discu- 
t&es, il pouvait encore I’inviter g y assister; il le fit dans le cas du Japon, 
apr&s que cet Etat eut quittk la Sock% Mais un mandataire se trouvant 
dans cette situation n’aurait pu se prkvaloir de l’article 4, paragraphe 5, du 
Pacte pour sibger de plein droit. 

Au surplus, si le besoin s’en etait fait sentir, le Pacte aurait pu Ctre 
amend6 conformkment & son article 26. 11 n’en a pas CtB ainsi, mais la 
possibiliti: existait. 11 serait done vain d’affirmer que le systkme des 
mandats a BtB conCu, de propos d&libtrt, pour que le Conseil de la SocidtC 
soit d&arm& si un mandataire dkidait d’exercer son droit de veto. 

Les auteurs du Pacte ont voulu instituer un systkme qui permette de 
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The representative of South Africa, in answer to a question by a 
Member of the Court, confessed that there was not a single case on 
record in which the representative of a mandatory Power ever cast a 
negative vote in a meeting of the Council so as to block a decision of 
the Council. It is thus established that in practice the last word always 
rested with the Council of the League and not with the mandatory. 

The Covenant of the League made ample provision to secure the 
effectiveness of the Covenant and conformity to its provisions in respect 
of the obligations entailed by membership of the League. A Member 
of the League which had violated any covenant of the League could 
be declared to be no longer a Member of the League by a vote of the 
Council concurred in by the representatives of all the other Members of 
the League represented thereon (para. 4, Art. 16, of the Covenant). 

The representative of South Africa conceded that: 

‘L * . . if a conflict between a mandatory and the Council occurred 
and if all the Members of the Council were of the opinion that the 
mandatory had violated a covenant of the League, it would have 
been legally possible for the Council to expel the mandatory from 
the League and thereafter decisions of the Council could no longer 
be thwarted by the particular mandatory-for instance, a decision 
to revoke the mandate. The mandatory would then no longer be a 
Member of the League and would then accordingly no longer be 
entitled to attend and vote in Council meetings. 
, . . we agree that by expelling a mandatory the Council could have 
overcome the practical or mechanical difficulties created by the 
unanimity requirement.” (Hearing of I5 March I97 I.,) 

It was no doubt the consciousness of this position which prompted 
the deliberate absence of a mandatory from a meeting of the Council 
of the League which enabled the Council to take decisions that the 
mandatory might have felt obliged to vote against if it had been present. 

If a mandatory ceased to be a Member of the League and the Coimcil 
felt that the presence of its representative in a meeting of the Council 
dealing with matters affecting the mandate would be helpful, it could 
still be invited to attend as happened in the case of Japan after it ceased 
to be a Member of the League. But it could not attend as of right under 
paragraph 5 of Article 4 of the Covenant. 

In addition, if need arose the Covenant could be amended under 
Article 26 of the Covenant. In fact no such need arose but the authority 
was provided in the Covenant. It would thus be idle to contend that the 
mandates system was deliberately devised, with open eyes, so as to leave 
the Council of the League powerless against the veto of the mandatory 
if the latter chose to exercise it, I 

Those responsible for the Covenant were anxious and worked hard 
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Le reprksentant de I’Afrique du Sud, rtpondant h une question pos6e 
par un membre de la Cow, a admis qu’on n’avait pas connaissance d’un 
seul cas oh le reprksentant d’une puissance mandataire eat Bmis un vote 
nkgatif B une r&union du Conseil, de manikre B paralyser une dkcision. 
II est done Btabli qu’en pratique c’est toujours le Con& de la Socittk et 
non le mandataire qui a eu le dernier mot, 

D’amples prQautions ttaient prises dans le Pacte de la SociCtk des 
Nations pour garantir son application effective ainsi que le respect des 
clauses concernant I’exCcution des obligations qui incombaierit aux 
Mcmbres. Un Membre de la SociCtC qui se rendait coupable de la viola- 
tion d’un des engagements rksultant du Pacte pouvait Ctre exclu de la 
SociBtB, l’exclusion Ctant prononcke par le vote de tous les autres Membres 
de la SociCtC reprksentb au Conseil (art. 16, par. 4, du Pacte). 

Le reprtsentant de I’Afrique du Sud a reconnu que: 

(( si un conAit s’ktait 6levt entre un mandataire et le Cons&l et si tous 
les Membres du Conseil avaient 6tb d’avis que le mandataire avait 
viol6 l’un des engagements rkwltant du Pack, il aurait 6th juridi- 
quement possible que le Conseil exclue de la SociCtB le mandataire, 
qui n’aurait plus alors ktk IB pour faire opposition aux dkcisions du 
Conseil, par exemple h une dkision de rtvoquer le mandat. Le 
mandataire n’aurait plus Ct6 Membre de la So&C des Nations et 
n’aurait done plus eu le droit de sikger et de voter aux seances du 
Conseil. 
I.. nous admettons qu’en prononFant l’expulsion d’un mandataire le 
Conseil await pu surmonter les difficult&s pratiques ou mkcaniques 
c&es par la rhgle de l’unanimitk. )) (Audience du 15 mars 1971.) 

C’est B coup sib parce qu’on avait conscience de cette situation qu’il 
est arrivt qu’un mandataire s’abstienne volontairement d’assister i une 
rhnion du Conseil de la Soci& des Nations, lui permettant ainsi d’adop- 
ter des, dtcisions centre lesquelles ce mandataire await pu se sentir oblige 
de voter s’il avait CtC prhent. 

Si, un mandataire ayant cessC d’&tre Membre de la SociCtk des Nations, 
le Conseil estimait nkanmoins utile que ce mandataire ft?t rep&entC i 
une r&union oil des questions inthessant le mandat devaient &tre discu- 
t&es, il pouvait encore I’inviter B y assister; il le fit dans le cas du Japon, 
aprhs que cet Etat eut quittt la Soci6tB. Mais un mandataire se trouvant 
dans cette situation n’aurait pu se prkvaloir de l’article 4, paragraphe 5, du 
Pacte pour sihger de plein droit. 

Au surplus, si le besoin s’en Btait fait sentir, le Pacte aurait pu Ctre 
amend& conformhent B son article 26. II n’en a pas CtC ainsi, mais la 
possibilite existait. II serait done vain d’affirmer que le systhme des 
mandats a btk conGu, de propos d&lib&C, pour que le Conseil de la Soci&t& 
soit dbarm.6 si un mandataire ddcidait d’exercer son droit de veto. 

Les auteurs du Pacte ont voulu instituer un sysdme qui permette de 
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to institute a system which would be effective in carrying out to the 
full the sacred trust of civilization. Had they deliberately devised a 
framework which might enable a mandatory so inclined to defy the 
system with impunity, they would have been guilty of defeating the 
declared purpose of the mandates system and this is not to be thought of; 
nor is it to be imagined that these wise statesmen, despite all the care 
that they took and the reasoning and persuasion that they brought into 
play, were finally persuaded into accepting as reality that which could 
so easily be turned into a fiction. 

In my view the supervisory authority of the General Assembly of the 
United Nations in respect of the mandated territory, being derived from 
the Covenant of the League and the Mandate Agreement, is not restricted 
by any provision of the Charter of the United Nations. The extent of 
that authority must be determined by reference to the relevant provisions 
of the Covenant of the League and the Mandate Agreement. The General 
Assembly wx entitled to exercise the same authority in respect of the 
administration of the Territory by the Mandatory as was possessed by 
the Council of the League and its decisions and determinations in that 
respect had the same force and effect as the decisions and determinations 
of the Council of the League. This was well illustrated in the case of 
General Assembly resolution 289 (IV), adopted on 21 November 1949 
recommending that Libya shall become independent as soon as possible 
and in any case not later than I January 1952. A detailed procedure 
for the achievement of this objective was laid down, including the 
appointment by the General Assembly of a United Nations Commis- 
sioner in Libya and a Council to aid and advise him, etc. All the recom- 
mendations contained in this resolution constituted binding decisions; 
decisions which had been adopted in accordance with the provisions of 
the Charter but whose binding character was derived from Annex XI 
to the Treaty of Peace with Italy. 

* :,: * 

The representative of South Africa, during the course of his oral sub- 
mission, refrained from using the expression “upartheid” but urged: 

“ . . * South Africa is in the position that its conduct would be 
unlawful if the differentiation which it admittedly practises should 
be directed at, and have the result of subordinating the interests 
of one or certain groups on a racial or ethnic basis to those of 
others, q , , If that can be established in fact, then South Africa 
would be guilty of violation of its obligations in that respect, other- 
wise not.” (Hearing of 17 March 1971.) 
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remplir effkacement la mission sacrCe de civilisation et ils n’ont pas 
mesuri5 leurs peines pour y parvenir. S’ils avaient sciemment cr& un 
cadre dans lequel le mandataire qui y await CtB disposb await pu braver 
impunCment le systbme, ils auraient CtC coupables d’aller a l’encontre 
de l’objet d6clarC du syst?,me des mandats, hypothkse qui n’est pas g 
envisager; on ne saurait irnaginer non plus que, malgrC le ma1 qu’ils se 
sont donnC, et malgrC leur effort de rtflexion et de persuasion, ces 
politiques avisks ont Ctt en fin de compte convaincus d’accepter comme 
rtel ce qu’on pouvait si facilement transformer en simple fiction. 

Du fait qu’ils dkoulent du Pacte de la Socikt6 des Nations et de l’accord 
de mandat, les pouvoirs de surveillance de I’AssemblCe g6nCrale des 
Nations Unies sur le territoire SOLIS mandat ne sont limit&s, selon moi, par 
aucune disposition de la Charte des Nations Unies. Pour determiner 
I’ttendue de ces pouvoirs, il faut se reporter aux dispositions pertinentes 
du Pacte et de l’accord de mandat. L’AssemblCe gCntrale peut, pour ce 
qui est de l’administration du territoire par le mandataire, exercer les 
pouvoirs que le Conseil de la SociCtk des Nations posshdait, et ses d&&ions 
et rCsolutions en ce domaine ont la mCme force et le m&me effet que les 
dkcisions et rksolutions dudit Conseil. Je n’en veux pour preuve que la 
rCsolution 289 (IV), en date du 21 novembre 1949, par laquelle 1’AssemblCe 
gCnCrale recommandait que la Libye acckde B l’indkpendance le plus tBt 
possible et en tout cas au plus tard le I er janvier 1952. Toute une procedure 
Btait pr6vue pour parvenir h ce rCsultat, y compris la dksignation par 
i’Assembl6e g&kale d’un commissaire des Nations Unies pour la Libye 
et la constitution d’un conseil chargk de lui apporter son contours et ses 
avis. Toutes les recommandations figurant dans cette r&solution consti- 
tuaient autant de dkcisions impkratives, adoptkes conformkment aux 
dispositions de la Charte, mais qui tiraient leur force obligatoire de 
l’annexe XI du trait6 de paix avec 1’Italie. 

Dans son expos6 oral, le reprksentant de I’Afrique su Sud s’est garde 
d’employer le mot d’apnrtheic/, mais, selon ses dkclarations, 

(( I’Afrique du Sud considkre que son comportement serait illkgal si la 
diffkrenciation qu’elle pratique - elle ne s’en cache pas - visait et 
conduisait a subordonner pour des raisons raciales ou ethniques les 
intCr&ts d’un ou de certains groupes k ceux des autres . . . Si cela 
pouvait 6tre ttabli en fait, alors 1’Afrique du Sud serait coupable 
d’avoir failli 5 ses obligations & cet Cgard, autrement pas. )) (Audience 
du 17 mars 1971.) 
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The policy of apartheid was initiated by Prime Minister Malan and 
was then vigorously put into effect by his successors, Strijdom and 
Verwoerd. It has been continuously proclaimed that the purpose and 
object of the policy are the maintenance of White domination. Speaking 
to the South African House of Assembly, as late as 1963, Dr, Verwoerd 
said : 

“Reduced to its simplest form the problem is nothing else than 
this: We want to keep South Africa White , . , Keeping it White can 
only mean one thing, namely, White domination, not leadership, not 
guidance, but control, supremacy. If we are agreed that it is the 
desire of the people that the White man should be able to continue 
to protect himself by White domination , . . we say that it can be 
achieved by separate development.” (I.C.J. Pleadings, Sotrllz West 
Jfiica, Vol. IV, p. 264.) 

South Africa’s reply to this in its Rejoinder in the 1966 cases was in effect 
that these and other similar pronouncements were qualified by “the 
promise to provide separate homelands for the Bantu groups” wherein the 
Bantu would be free to develop his capacities to the same degree as the 
White could do in the rest of the country. But this promise itself was 
always subject to the qualification that the Bantu homelands would 
develop under the guardianship of the White. In this connection it was 
urged that in 1961 the “Prime Minister spoke of a greater degree of 
ultimate independence for Bantu homelands than he had mentioned a 
decade earlier”. This makes little difference in respect of the main purpose 
of the policy which continued to be the domination of the White. 

It needs to be remembered, however, that the Court is not concerned 
in these proceedings with conditions in South Africa. The Court is 
concerned with the administration of South West Africa as carried on 
by the Mandatory in discharge of his obligations under the Mandate 
wlGch prescribed that the well-being and development of people who were 
not yet able to stand by themselves under the strenuous conditions of the 
modern world constituted a sacred trust of civilization and that the best 
method of giving effect to this principle was that the tutelage of such 
peoples should be entrusted to advanced nations who, by reason of their 
resources, their experience and their geographical position could best 
undertake this responsibility (Art. 22, paras. 1 and 2, of the Covenant of 
the League of Nations). 

The administration was to be carried on “in the interests of the indi- 
genous population” (para. 6, Art. 22). For the discharge of this obligation 
it is not enough that the administration should believe in good faith that 
the policy it proposes to follow is in the best interests of all sections of the 
population. The supervisory authority must be satisfied that it is in the 
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La politique d’upartheid a CtC inaugurke par M. Malan, alors premier 
ministre, et vigoureusement poursuivie parses successeurs, MM. Strijdom 
et Verwoerd. II a CtC constamment proclamk que le but et l’objet de cette 
politique ttaient le maintien de la domination blanche. M. Verwoerd 
dklarait encore en 1963 devant I’AssemblCe de I’Afrique du Sud: 

(( RCduit a sa forme la plus simple, le problkme n’est autre que le 
suivant: nous voulons que I’Afrique du Sud reste blanche . . . La 
garder blanche ne peut vouloir dire qu’une seule chose, B savoir 
assurer la domination des blancs, Ieur assurer non la c( direction )), 
non 1’~ orientation )), mais le rccontldle )j, la (I suprkmatie )I. Si nous 
sommes d’accord pour dire que c’est le d&sir du peuple que les 
blancs soient en mesure de continuer B se protkger en maintenant la 
domination blanche . . . nous disons que le moyen d’y parvenir est 
le dCveloppement s6parC. n (C.I.J. M&rtoires, Stud-Otrest africain, 
vol. IV, p. 264.) 

Dans les affaires de 1966, 1’Afrique du Sud a explique en substance, dans 
sa duplique, que cette dklaration et d’autres propos analogues Ctaient 
tempCrCs par la ~promesse de crker des foyers (homelancls) distincts 
pour les groupes bantous 1) oh les Bantous seraient libres de tirer parti de 
leurs aptitudes de la m&me facon que les blancs dans le reste du pays. 
Mais cette promesse elle-mCme etait toujours sujette g cette restriction 
que les foyers bantous devraient se dkvelopper SOLIS la tutelle des blancs. 
On a dit B ce propos qu’en 1961, ((le premier ministre a par16 d’accorder 
en dkfinitive aux foyers bantous une plus grande indhpendance qu’il ne 
l’avait fait dix ans auparavant )). Mais cela ne change gu&re le but essentiel 
de la politique suivie, qui reste l’hkgtmonie des blancs. 

11 convient toutefois de rappeler que, dans la prksente proc6dure, la 
Cour n’a pas B se prkoccuper de la situation en Afrique du Sud. Ce qui 
l’inttresse, c’est I’administration du Sud-Ouest africain, telle qu’elle a 
tt6 assurte par le mandataire en exkcution des obligations que lui imposait 
le mandat, lequel prkvoyait que le bien-Ctre et le dkeloppement des 
peuples non encore capables de se diriger eux-mCmes dans les conditions 
particulikrement difficiles du monde moderne formaient une mission 
sacrke de civilisation et que la meilleure m&hode de rkaliser pratique- 
ment ce principe etait de confier la tutelle de ces peuples aux nations 
dtkelopptes qui, en raison de leurs ressources, de leur expCrience ou de 
leur position gkographique, Btaient le mieux & mbme d’assumer cette 
responsabilitk (art. 22, par. 1 et 2, du Pacte de la Soci& des Na- 
tions). 

L’administration devait Ctre exercke ctdans I’inttrEf de la population 
indigbne )) (art. 22, par. 6). Pour qu’une obligation semblable soit respec- 
tte, il ne suffit pas que I’administration croie de bonne foi que la politique 
qu’elle se propose de suivre est conforme 8. l’intCr&t bien entendu de 
toutes les couches de la population: encore faut-il que l’autoritk chargke 
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best interests of the indigenous population of the Territory. This follows 
from Article 6 of the Mandate Agreement for South West Africa, read 
with paragraph 6 of Article 22 of the Covenant. 

The representative of South Africa, while admitting the right of the 
people of South West Africa to self-determination, urged in his oral 
statement that the exercise of that right must take into full account the 
limitations imposed, according to him, on such exercise by the tribal and 
cultural divisions in the Territory. He concluded that in the case of South 
West Africa self-determination “may well find itself practically restricted 
to some kind of autonomy and Jocal self-government within a larger 
arrangement of co-operation” (hearing of 17 March 1971). This in effect 
means a denial of self-determination as envisaged in the Charter of the 
United Nations. 

Whatever may have been the conditions in South Africa calling for 
special measures, those conditions did not exist in the case of South West 
Africa at the time when South Africa assumed the obligation of a manda- 
tory in respect of the Territory, nor have they come into existence since. 
In South West Africa the small White element was not and is not indi- 
genous to the Territory. There can be no excuse in the case of South West 
Africa for the application of the policy of aparfheid so far as the interests 
of the White population are concerned, It is claimed, however, that the 
various indigenous groups of the population have reached different stages 
of development and that there are serioLis ethnic considerations which call 
for the application of the policy of separate development of each group. 
The following observations of the Director of the Institute of Race 
Relations, London, are apposite in this context: 

“  

.  4 .  White South African arguments are based on the different 
stages of development reached by various groups of people. It is 
undisputed fact that groups have developed at different paces in 
respect of the control of environment (although understanding of 
other aspects of life has not always grown at the same pace). But 
the aspect of South African thought which is widely questioned 
elsewhere is the assumption that an individual is permanently limited 
by the limitations of his group. His ties with it may be strong; indeed, 
when considering politics and national survival, the assumption that 
they will be strong is altogether reasonable. Again, as a matter of 
choice, people may prefer to mix socially with those of their own 
group, but to say that by law people of one group must mix with no 
others can really only proceed from a conviction not only that the 
other groups are inferior but that every member of each of the other 
groups is permanently and irremediably inferior. It is this that 
rankles. ‘Separate but equal’ is possible so long as it is a matter of 
choice by both parties; legally imposed by one, it must be regarded 
by the other as a humiliation, and far more so if it applies not only 
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de la surveillance parvienne & la conviction que cette politique est con- 
forme a l’intCr8 de la population indigbne du territoire. C’est ce qui 
dkcoule de I’article 6 du mandat pour le Sud-Ouest africain et de I’article 
22, paragraphe 6, du Pacte. 

Le reprksentant de I’Afrique du Sud a reconnu, certes, le droit du 
peuple du Sud-Ouest africain B l’autodktermination, mais il a affirm4 
dans son exposb oral que, pour I’exercice de ce droit, il fallait tenir pleine- 
ment compte des limites qu’imposeraient, selon lui, les divisions tribales 
et culturelies du territoire. II a conclu que dans le cas du Sud-Ouest 
africain l’autodttermination (1 peut fort bien, dans la pratique, se trouver 
rkduite & une sorte d’autonomie locale dam le cadre d’un syst?.me de 
coopCration plus large )) (audience du 17 mars 1971). Cela revient en fait 
SL nier le droit 9 l’autodktermination, tel que l’envisage la Charte des 
Nations Unies. 

Quelles qu’aient pu &tre les circonstances qui, en Afrique du Sud, ont 
amen& B prendre des mesures spkiales, ces circonstances n’existaient 
pas dans le Sud-Ouest africain au moment oh I’Afriquc du Sud y a assumC 
les obligations de mandataire et elles n’ont pas non ~ILIS fait leer ap- 
parition depuis. Dans le Sud-Ouest africain, la petite minoritk blanche 
n’a jamais constituk une population autochtone. Les intC&s de la popu- 
lation blanche ne sauraient done y excuser I’application de la politique 
d’upartheid. On affirme cependant que les diffirents groupes de popula- 
tion indig$nes sont B des niveaux de dt%eloppement differents et que 
d’importantes considkrations ethniques obligent & appliquer une politique 
de dtveloppement sipark k chacun de ces groupes. Les observations 
suivantes du directeur de l’lnstitut des relations interraciales de Londres 
mkritent g ce propos d’Ctre cittes : 

(( Les Sud-Africains blancs tirent argument des diffirents niveaux 
de ddveloppement qu’auraient atteint les divers groupes de popu- 
lation, 11 est de fait que ces groupes ont Cvolut plus OLI moins vite 
pour ce qui touche la tnaitrise de I’environnement (le rythme de 
1’Cvolution pouvant cependant &tre diffkrent pour d’autres aspects 
de la vie). Mais l’aspect du raisonnement sud-africain le plus gtnCra- 
lement critiqut est le postulat selon lequel les limitations du groupe 
s’imposent 9 jamais B l’individu. Les attaches de l’individu avec le 
groupe peuvent dtre fortes; sur le plan de la politique et de I’existence 
nationale, il est m&me parfaitement raisonnable de supposer qu’elles 
le sont. De mdme, s’ils ont le choix, les gens peuvent prtfkrer frkquen- 
ter les membres de leur propre groupe, mais dire qu’en vertu de la 
loi les gens appartenant B un certain groupe ne doivent frequenter 
personne d’autre pro&de forctment de la conviction, non seulement 
que les autres groupes sont infkrieurs, mais encore que chaque 
membre de tout autre groupe l’est aussi, d’une faGon permanente 
et irrtmCdiable. C’est cette idCe qui rtvolte. I( S&parks mais Cgaux )), 
cela peut se concevoir s’il s’agit d’un libre choix des deux parties 
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to the group as a whole but to individuals. In fact, of course, what 
separate development has meant has been anything but equal. 

These are some reasons why it will be hard to find natives of 
Africa who believe that to extend the policy of separate development 
to South West Africa even more completely than at present is in the 
interest of any but the White inhabitants.” (Quoted in I.C.J. Pleadings, 
South West Apica, Vol. IV, p, 339.) 

Towards the close of his oral presentation the representative of South 
Africa made a plea to the Court in the following terms: 

“In our submission, the general requirement placed by the 
Charter on all United Nations activities is that they must further 
peace, friendly relations, and co-operation between nations, and 
especially between member States. South Africa, as a member 
State, is under a duty to contribute towards those ends, and she 
desires to do so, although she has no intention of abdicating what she 
regards as her responsibilities on the sub-continent of southern 
Africa. 

If there are to be genuine efforts at achieving a peaceful solution, 
they will have to satisfy certain criteria. They wit1 have to respect 
the will of the self-determining peoples of South West Africa. They 
will have to take into account the facts of geography, of economics, 
of budgetary requirements, of the ethnic conditions and of the state 
of development. 

If this Court, even in an opinion on legal questions, could indicate 
the road towards a peaceful and constructive solution along these 
lines, then the Court would have made a great contribution, in our 
respectful submission, to the cause of international peace and security 
and, more, to the cause of friendly relations amongst not only the 
nations but amongst all men.” (Hearing of 5 March 1971.) 

The representative of the United States of America, in his oral presenta- 
tion, observed that: 

L‘ . . . the question of holding a free and proper plebiscite under 
appropriate auspices and with conditions and arrangements which 
would ensure a fair and informed expression of the will of the 
people of Namibia deserves study. It is a matter which might be 
properly submitted to the competent political organs of the United 
Nations, which have consistently manifested their concern that the 
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inttresskes; mais si c’est une solution imposke lkgalement par I’une 
des parties, l’autre ne peut qu’y voir une brimade, surtout si elk ne 
s’applique pas seulement au groupe en tant que tel, mais aussi aux 
individus. 11 est Cvident qu’en rCalitC rien n’est moins ~kgal )I que le 
dkveloppement sbpart. 

Void done quelques-unes des raisons qui font qu’il se trouvera 
difficilement des Africains pour pe,nser qu’une extension encore plus 
grande de la politique de dCveloppement &park au Sud-Ouest afri- 
cain sert les intCr$ts d’autres habitants que les blancs. D (Citk dans 
C.I.J. Mhmoires, Sud-Ouesl @Cain, vol. IV, p. 339.) 

Vers la An de son. expost oral le reprksentant de I’Afrique du Sud a 
adressC B la Cow le plaidoyer suivant: 

cc&elon nous, la condition gCnCrale a laquelle la Charte soumet 
toutes les activitks des Nations Unies est qu’elles doivent favoriser 
la paix, les relations amicales et la coop&ration entre les nations, 
notamment entre les Etats Membres. En tant qu’Etat Membre, 
I’Afrique du Sud a le devoir de contribuer & ces fins, et elle en a le 
dCsir, bien qu’elle n’ait aucunement l’intention d’abdiquer ce qu’elle 
considkre comme ses responsabilitks dans le sous-continent de 
I’Afrique australe. 

Les efforts visant B une solution pacifique devront, pour &tre 
authentiques, rkpondre B certains critbres. IIs devront respecter la 
volontk des populations du Sud-Ouest africain disposant de leur 
propre sort. IIs devront tenir compte des r&alit& gkographiques, 
tconomiques et budgitaires, des conditions ethniques et du degrC 
de dtveloppement. 

Si la Cour, m&ne dans un avis sur des questions juridiques, pouvait 
montrer la voie vers une solution pacifique et constructive en ce 
sens, nous estimons qu’elle contribuerait grandement - nous le lui 
disons respectueusement - B la cause de la paix et de la s&curitC 
internationales et, mieux encore, B celle des relations amicales non 
seulement entre les nations mais aussi entre tous les hommes. )) 
(Audience du 5 mars 1971.) 

Le reprtsentant des Eta&-Unis d’Amtrique a d&lark devant la Cour 

(( qu’il vaut la peine d’Ctudier la question de l’organisation d’un 
pltbiscite loyal et rtgulier, som des auspices approprits, dans des 
conditions et selon des modalitts qui garantiraient & la population 
de la Namibie la possibilitt d’exprimer sa volontk librement et en 
connaissance de cause, Cette question pourrait fort bien &tre soumise 
aux organes politiques compktents des Nations Unies, qui ont cons- 
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Namibians ac.$ieve self-determinntioll. The Court may wish to so 
indicate in its opillioll to the Security C’olltlCil.“’ (I’~c;lt’inl: Of ‘1 March 
1971.) 

The Court having arrived :lt the ~OflC~llSiOll tht thC hiliilld;kte h hcCI1 

terminated and that the presence of%7lith AfriCil in !%~llth IVeSt ~~flka is 

illegal, 1 Would, in response to the pi&l IllildC hy the ~‘c~rl%Cllt~ltiVC 01 

soLIt], Africa, suggest that South Aff’iCil ShOLl~d dkr 111 \VithdlX\V its 
administration from South West Africa in C~~llSll~t~ltir~~l With thC I.)flitctl 

Nations so tllat a process of withdrawal illlli suhstitutiru~ in its @UCC 01 

United Nations co~~lro] may be ilgI’CC3.j ll[~Oll :illd Glrrid intO Ctti’Ct With 

the lnillinlum disturbance of present iItfllliI~iStr’i~tit:c ilr’r‘itll&?~lll~llt~. it 

sho~~ld aIs0 be agreed llpon that, aftCr the e?$ry 0t’ il CCt’tilill IWriOd hut 

not later than a reasonable time-limit theroaftcr. II picbiscitc nlay he held 
under the supervision of the United Nations, which should ensure the 
freedoln and impartiality of the plebiscite, t0 ilSCL\K’ti~ill till! WiFihC!i Of the 

injlabitants of the Territory with rqylrci to their pO~itiCd l’LltUrL1, If the 

result of the plebiscite should rcvcal a clear pK!po~~dCriLI¶LX Al’ views in 

support of a particular course and objective, that CWI’SC shr)l~ltl IW atiop- 
ted so that the desired objective may hc ;\chicvcd i\S early IL\; possihh!. 

South Africa’s insistence upon giving efl’ccct to the will ()I’ the peoples 
of South West Africa proceeds presumably I’ronr the conviction that a11 

overwhelming majority of the peoples of the Territory dcsit’c closer 
political integration with the Republic of SoUth hfikk. Should that 
prove in fact to be the case the United Nations, king wholly cmmittetl 
to the principle of self-determination of peoples. mould hc sspecteti to 
readily give efFect to the clearly expressed wishes of the pcuplcs ol’ the 
Territory. Should the result of the plebiscite disclose their prefcrcncc for 

a different solution, South Africa should ~c~tt:dly rcntfily ilcccpt itnll 
respect such manifestation of the will of the l~coplcs c~~ncerncil anti should 
co-operate with the United Nations in giving cll’ect to it. 

The Government of South Africa, beingconvincsd that ill1 trvcrtvhelrning 
majority of the peoples of South West Africa truly dcsirc incorporation 
with the Republic, would run little risk of a contrary dccisicrrr through the 
adoption of the procedure here suggested. IF some such prcrccdurc is 
adopted and the conclusion that may emcrgc thcrcfrtrm, \\jhatcvur it my 
Prove to be, is put into effect, South Africa wwltl have vindicated itself 
in the eyes of the world and in the estimation Al’ the ~COPICS it’ Strtlth 
West Africa, whose freely expressed wishes must bc supreme. There wvu11~ 
still remain the possibility, and, if South Africa’s estin~;ition of the situ;l- 
tioa is close enough to reality, the strong probability, t11i\t 0nce the 
Peoples of South West Africa have been put in u position to m;~u~e tllcir 

own affairs without any outside influence or contr(,l and they ha& had 
greater experience of the difficulties and problems with which &y WWI~I 
be confronted, they nw freely decide, in the exercise of their sovereignty, 
to establish a closer political relationship with South Africa. ‘The ;ttIoption 
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tarnment manifest6 leur souci de voir les Namibiens obtenir l’auto- 
dttermination et la Cow voudra pent-&e indiquer cela dam I’avis 
qu’elle adressera au Conseil de sCcurit6.)) (Audience du 9 mars 1971.) 

La Cour ktant parvenue & la conclusion qu’il a et6 mis fin au mandat 
et que la prkence de I’Afrique du Sud dans le Sud-Ouest africain est 
ill&gale, je me permets de rkpondre & l’appel adress& & la Cour par le 
reprhsentant de 1’Afrique du Sud et de suggker que 1’Afrique du Sud 
offre de retirer son administration du Sud-Ouest africain en consultation 
avec les Nations Unies, de fac;on qu’une optration de retrait, suivie d’une 
prise en charge par les Nations Unies, puke &tre envisagee d’un commun 
accord et men&e & bien avec le moins possible de bouleversement dans 
l’organisation administrative existante. 11 devrait Bgalement &tre convenu 
que, & l’expiration d’une certaine pkriode mais saris dkpasser un dClai 
raisonnable, un plkbiscite destinC g permettre aux habitants du territoire 
de faire connaitre leurs vccux sur leur avenir politique await lieu SOLIS la 

surveillance des Nations Unies, qui assureraient la 1ibertC et I’impartialitC 
de la consultation. Si le plkbiscite dtgageait une nette majorit& en faveur 
d’une solution et d’un objectif dtterminC, c’est cette solution qui devrait 
Metre adoptke en vue d’atteindre dbs que possible I’objectif en question. 

L’Afrique du Sud insiste pour que la volontk des peuples du Sud-Ouest 
africain soit respectke, saris doute parce qu’elle est convaincue qu’une 
majorit& Ccrasante des populations du territoire se prononcerait en faveur 
d’une intkgration politique plus ktroite avec la Rtpublique sud-africaine. 
S’il en Ctait ainsi, l’organisation des Nations Unies, qui est tout acquise 
au principe de l’autodktermination, s’inclinerait devant le vceu clairement 
exprimk par les populations du territoire. Si, au contraire, le plkbiscite 
devait rCvdler que ces dernibres prCf&ent une autre solution, 1’Afrique 
du Sud devrait de mCme accepter et respecter leur volontk et coopkrer 
avec les Nations Unies pour qu’elle soit suivie d’effet. 

Le Gouvernement sud-africain est certain qu’une majoritk Bcrasante 
de la population du Sud-Ouest africain d&sire vkritablement s’intkgrer 
B la RCpublique; dans ce cas, I’adoption de la mCthode que je viens de 
dCcrire ne l’exposerait gubre au risque d’une dtcision adverse. Si l’on a 
recours 2t une mkthode semblable et si la conclusion qu’elle aura permis 
de dCgager, quelle qu’elle soit, est effectivement appliquke, 1’Afrique du 
Sud se sera justifike aux yeux du monde et dans l’estime des peuples du 
Sud-Ouest africain, dont la volontk librement exprimke doit en tout cas 
l’emporter. 11 resterait la possibilitt et, si l’apprkiation que 1’Afrique du 
Sud Porte sur la situation est suffisamment proche de la rCalitC, la forte 
probabilitt que, quand les peuples du Sud-Ouest africain, une fois mis 
r‘l mCme de diriger leurs propres destinkes saris pression ni contrbIe ex- 
tkieurs, auront acquis une plus grande experience des difficult& et des 
problknes & surmonter, ils dkident librement et souverainement de 
nouer des relations politiques plus Btroites avec 1’Afrique du Sud. EJI 
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of the course here suggested would indeed make a great contribution “to 
the cause of international peace and security and, more, to the cause of 
friendly relations amongst not only the nations but amongst all men”. 

Vice-President AMrquN and Judges PADILLA NERVO, PETRBN, ONYEAMA, 
DILLARD and DE CASTRO append separate opinions to the Opinion of 
the Court. 

Judges Sir Gerald FITZMAURICE and GROS append dissenting opinions 
to the Opinion of the Court. 

(Initialled) Z.K. 
(Initialled) S. A. 
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adoptant la ligne de conduite suggCrCe ici, 1’Afrique du Sud contribuerait 
grandement I( & la cause de la paix et de la sCcurit6 internationales et, 
mieux encore, B celle des relations amicales non seulement entre les 
nations mais aussi entre tous les hommes D, 

M. AMMOUN, Vice-PrCsident,etMM. PADILLANERVO,PETRBN,ONYEAMA, 
DILLARD et DE CASTRO, juges, joignent & I’avis consultatif les exposks de 
leur opinion individuelle. 

Sir Gerald FITZMAURICE et M. GROS, juges, joignent B l’avis consultatif 
Ies exposCs de leur opinion dissidente. 

(Paraphi) Z.K. 
(Paraphb) S.A. 
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OPINION INDIVIDUELLE DE M. AMMOUN, 
VICE-PR&XDENT 

1. Le Conseil de stkuritk. ayant demand6 B la Cour internationale de 
Justice, dans Ie cadre de la compktence consultative de celle-ci, un avis 
autorisb au sujet des consCquences juridiques du maintien de la prksence 
de I’Afrique du Sud en Namibie (ancien Sud-Ouest africain) nonobstant 
la r&vocation en 1966 du mandat-tutelle que la SociktC des Nations 
avait confiB k cette puissance en 1920, la Cour a CtC appelte 8 se pro- 
noncer, pour la premibre fois en ce qui concerne certains principes 
fondamentaux du droit des gens, sur un certain nombre de probkmes 
que soul&e la demande d’avis. Ce sent, en particulier, la souverainet6 
des peuples dbpendants, l’institution du mandat, sa nature et ses fins, 
le droit des peuples & disposer d’eux-m@mes et la d&colonisation, I’CgalitC 
entre les nations et entre les individus, la discrimination raciale traduite 
dans la doctrine de l’apavtheid en Afrique du Sud et en Namibie, enfin 
I’ensemble des droits de l’homme et leur caractbre universe1 imptratif. 

Toutes ces notions sont la manifestation d’un droit international 
nouveau, constquence de I’kvolution sociale et politique irreversible du 
monde moderne. La Cour, dans son avis, ne les a pas &d&es. Elle ne 
leur a pas toujours donnt, cependant, a mon avis, les dkveloppements 
de droit qu’elles exigent. 

D’autre part, les motifs et l’bnond du dispositif ne me semblent pas 
suffisamment explicites et concluants quant a la dtfinition juridique de 
la prbence sud-africaine en Namibie et aux obligations qui en dkoulent 
pour les Etats. 

C’est pourquoi j’ai cru devoir knettre la prksente opinion individuelle 
en we d’apporter B I’avis, dont je partage les vues, un appui supplk- 

mentaire, quelque modeste qu’il soit. 
2. La Rkpublique d’Afrique du Sud, qui s’ktait prCvalue, entre autres 

Etats, de 1’articIe 66 du Statut de Ia Cow, pour fournir des renseigne- 
ments B I’occasion de la demande d’avis, s’ktait prdsentBe comme une 
partie 5 un diffkrend I’opposant k la majoritt? des Etats qui avaient 
participk au vote des rksolutions de 1’AssemblCe g&-&ale des Nations 
Unies et du Cons.41 de sCcuritC relatives & la Namibie. A ce titre, File 
avait sollicitt l’autorisation de d&signer un juge ad hoc appel6 & partlclper 
avec les membres de la Cow au prononc& de l’avis. 

Aprbs avoir rejetC la requCte de I’Afrique du Sud par une ordonnance 
rendue le 29 janvier 1971 Zt la majorit& des voix, la Cour I’a expliquk 
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SEPARATE OPINION OF VICE-PRESIDENT AMMOUN 

[Translation] 

1. The Security Council having requested from the International Court 
of Justice, within the framework of the latter’s advisory jurisdiction, an 
authoritative opinion concerning the legal consequences of the continued 
presence of South Africa in Namibia (formerly South West Africa) not- 
withstanding the termination in 1966 of the tutelary Mandate which the 
League of Nations had conferred upon that Power in 1920, the Court 
has been called upon to pronounce, for the first time in regard to certain 
fundamental principles of international law, on a number of problems 
raised by the request for an opinion. These are, in particular, the sover- 
eignty of dependent peoples, the mandate institution, its nature and its 
objects, the right of peoples to self-determination and decolonization, 
equality between nations and between individuals, racial discrimination 
as expressed in the doctrine of apartheid in South Africa and in Namibia 
and, in sum, the whole body of human rights and their imperative uni- 
versal character. 

All these notions are the outward expression of a new body of inter- 
national law, the consequence of an irreversible social and political evo- 
lution of the modern world. The Court, in its Advisory Opinion, has 
not overlooked them. In my view, however, it has not always gone far 
enough in spelling out the legal conclusions to which they point. 

Furthermore, 1 find that neither the reasons given for the operative 
part nor the wording of those paragraphs are sufficiently explicit and 
decisive in regard to the legal qualification of the presence of South 
Africa in Namibia and the obligations for States that flow therefrom. 

I have therefore felt it my duty to compose this separate opinion with 
a view to contributing to the Advisory Opinion of the Court, whose 
views I share, some further support, however modest it may be. 

2. The Republic of South Africa, having, like certain other States, 
availed itself of Article 66 of the Statute of the Court in order to furnish 
information in connection with the request for an advisory opinion, 
presented itself as a party to a dispute between it and the majority of 
States which had taken part in voting the United Nations General As- 
sembly and Security Council resolutions relating to Namibia. On that 
ground; it requested permission to choose a judge ad hoc’ to participate, 
with the Members of the Court, in the giving of the opinion. 

Having rejected South Africa’s application by a majority decision in 
an Order made on 29 January 1971, the Court has explained that one 
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of its reasons lay in the absence of a dispute between parties. To justify 
the appointment of a judge ad hoc, not only would a dispute have had 
to be present but there would have had. to be on the Bench no judge of 
the nationality of one of the parties while the Bench did include a judge 
of the nationality of the opposing party. But what, in the present pro- 
ceedings, would have been the identity of that opposing party’? The 
States which voted against South Africa? But in that case those which 
voted for South Africa are in the .sam interest as it, within the meaning 
of Article 3 1 of the Statute, and as such are already represented. To have 
ignored this and allowed South Africa a judge ad hoc would in such 
circumstances have contravened the rule of that very equality which the 
Statute seeks to safeguard through the institution of judges nd hoc. 
A forfiori this rules out any discretionary power that some might wish 
to deduce from Article 68 of the Statute, for the Court may .not, on the 
pretext of interpretation, contravene the fundamental rule and /&son 
d’e^tre of that institution. In any case, if the opinion of the minority had 
been accepted, the Court ought, in my view, to have permitted the choice 
of a judge ad hoc both for South Africa and for Namibia. The legal 
personality of Namibia would thus have been judicially recognized 
and Namibia would. have appeared for the first time in international 
proceedings I, 

Namibia, even at the periods when it had been reduced to the status of 
a German colony or was subject to the South African Mandate, possessed 
a legal personality which was denied to it only by the law now obsolete. 
It was considered by the Powers of the day as a merely geographical 
concept taking its name from its location. in the South-West of the African 
Continent. It nevertheless constituted a subject of Jaw that was distinct 
from the German State, possessing national sovereignty but lacking the 
exercise thereof. The institution of the Mandate, afortiori, did not connote 
the annexation of the country which was subject to it, as the Court has 
made clear by its reference to its earlier Advisory Opinion of I8 July 1950. 
Sovereignty, which is inherent in every people, just as liberty is inherent in 
every human being, therefore did not cease to belong to the people sub- 
ject to mandate. It had simply, for a time, been rendered inarticulate 
and deprived of freedom of expression. General Smuts, the Prime Minis- 
ter of the Union of South Africa, already recognized this in his study on 
what was to be the mandate institution 2. As the beneficiaries on whose 
behalf the mandate agreements were to be concluded, it was right that 
some of the peoples who were to be subjected to them should be consulted 
on the selection of the mandatory. That js what was stipulated in para- 
graph 4 of Article 22 of the Covenant, for the peoples severed from the 
Ottoman Empire. In fact the commission of inquiry, reduced to its 

1 It was only as an observer that Namibia was admitted to the United Nations 
Economic Commission for Africa. 

2 Tlw League of Nations: A Practical Suggestion. 
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Crane, pro&da & une consultation au Liban, en Syrie, en Palestine et en 
Irak, la Crande-Bretagne et la France ayant d&link l’invitation d’y 
participer du prisident am&icain Woodrow Wilson parce qu’elles 
s’htaient entendues pour l’attribution des mandats et qu’elles se trouvaient 
dkj& sur place, La majoritd des populations consulttes rtclama l’indepen- 
dance immtdiate. Le droit des peuples B disposer d’eux-m&mes n’Ctait pas 
encore rncr. Les quatre pays mention&s ne devaient obtenir leur in- 
dCpendance qu% la suite de la deuxikme guerre mondiale. 

L’opinion de Paul Fauchille, Bcrivant en 1922, n’est & retenir qu’& titre 
historique, dCpourvue qu’elle est aujourd’hui de toute pertinence. r( I1 
parait bien [avan&-il] que tandis que dans les mandats de la deuxibme 
et de la troisikme catCgorie, la pleine souverainetC est attribuCe au 
Mandataire, il y a dans les mandats de la premikre catCgorie, comme dans 
un protectorat proprement dit, partage de la souverain.etC entre les 
communautCs ou nations independantes et le Mandataire I. )) Fauchille 
assimilait done les mandats B et C aux colonies de son temps. I1 concevait 
un partage de souverainett pour les mandats A, alors qu’il faut convenir 
que la souverainete est indivisible, comme la libertt, et que ne peut &tre 
conCue qu’une distinction entre la possession de la souverainetk et son 
exercice, Stoyanovsky, Ccrivant trois ans plus tard, voyait plus juste en 
soutenant la thbse de la souverainetC virluelle qui reside dans le peuple que 
la domination ou la tutelle a dCpossCdt de son exercice 2, Telles Ctaient 
aussi les vues de Paul Pit 3. 

I1 est vrni que la qualitC de peuple, reconnue par I’Assemblte g&n&ale 
des Nations Unies dans sa rCsolution 2372 (XXII) du 12 juin 1968 au 
peuple namibien, a CtB contestee par le Gouvernement sud-africain dans le 
but de justifier, pour rtgner, la division au sein du pays, sous le vocable 
afrikaans de I’upa~theid, ou developpement &par& Mais le peuple 
namibien, dont la Cour a admis & son tour l’existence et I’unitE: dans le 
prksent avis, a affirm6 lui-m&me sa personnalitC internationale en entre- 
prenant la lutte pour la 1ibertC. L’Afrique du Sud s‘Ctant opposte B la 
rkalisation des buts du mandat et & l’acheminement de la Namibie vers 
l’indkpendance et la jouissance de sa pleine souverainetC, celle-ci reprend 
le combat. La lCgitimit& de la lutte nationale namibienne a BtC reconnue 
dans quatre r&.olutions de I’AssemblCe g&n&ale 4 et dans la rCsolution 
269,(1969) du Conseil de sCcuritC. Cette lutte s’aligne, par analogie, avec 
celles entreprises par d’autres membres de la communautC internationale, 
au tours de la premikre guerre mondiale, avant qu’ils ne fussent reconnus 
comme Eta@ tels que les peuples polonais, tchtque et slovaque; ou avec 

l TrnitP’de droit i~zicrrintionn/pitblic, 1922, tome I, p, 298. 
2 Ln thtiorie gh~d~~~le des rnmdflts iiftewmtionaux, 1925, p. 83 et sttiv. 
3 (1 Le rCgime des mandats d’apr& le trait& de Versailles I), Revue gdnhle de droit 

intet~llatio~ralpirDlic, 1923, 2e skrie, IV, no 5, p. 334. 
+ R&solutions 2372 (XXII), 2403 (XXIII), 2498 (XXIV) et 25 I7 (XXIV). 
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American members, King and Crane, conducted such consultations 
in Lebanon, Syria, Palestine and Iraq; the United Kingdom and 
France having declined the American President Woodrow Wilson’s 
invitation to take part because they had come to an agreement as to the 
allocation of the mandates and were already in position on the spot, The 
majority of the populations consulted demanded immediate indepen- 
dence, but the right of peoples to self-determination had not yet come to 
maturity and it was only in the wake of the Second World War that the 
four countries mentioned were to obtain their independence. 

The opinion expressed by Paul Fauchille, writing in 1922, deserves 
attention solely as a historical illustration, since today it has lost all 
relevance. “It seems clear,” he averred, “that, whereas in the case of 
mandates of the second and third categories full sovereignty is attributed 
to the Mandatory, there is in the case of mandates of the fu-st category, 
as in a protectorate properly so called, a sharing of sovereigr”:r between 
the independent communities or nations and the Mandatory l.” Fauchille 
thus assimilated “B” and “C” Mandates to the colonies of his period. 
He conceived of a sharing of sovereignty in the case of “A.” Mandates, 
whereas it must surely be agreed that sovereignty is indivisible, as is 
liberty, and that all that is conceivable is a distinction between the pos- 
session of sovereignty and its exercise. Stoyanovsky, writing three years 
later, took a more accurate view when he upheld the notion of virtual 
sovereignty residing in a people deprived of its exercise by domination or 
tutelage 2, Those were aIso the views of Paul Pit 3. 

Tt is true that the Namibians’ status of a people, which was recognized 
by the General Assembly of the United Nations in its resolution 2372 
(XXII) of 12 June 1968, has been disputed by the South African Govern- 
ment so as to justify dividing-and ruling-the country under the euphe- 
mism of separate development, known in Afrikaans as apartheid. But 
the Namibian people, whose existence and unity the Court has, in its 
turn, recognized in the present Advisory Opinion, has itself asserted its 
international personality by taking up the struggle for freedom. Since 
South Africa has opposed the achievem.ent of the objects of the Mandate 
and blocked Namibia’s path to independence and the enjoyment of its 
full sovereignty, Namibia has decided to fight. The legitimacy of the 
Namibian national struggle has been recognized in four resolutions of 
the General Assembly 4 and in Security Council resolution 269 (1969). 
This struggle, by analogy, continues the line of those waged by other 
members of the internatiohal community, during the First World War, 
before they were recognized as States, such as the Polish, Czech and 

* TraifP de droit inlewzntional public, 1922, Vol. I, p. 298. 
2 La tlx!orie g&n&ok des madflts infernationam, 1925, pp. 83 ff, 
3 “Le rbgime des mandats d’aprts le trait6 de Versailles”, Rewe gh.hde de hit 

i~~temntional public, 1923, 2nd Series, IV, No. 5, p, 334. 
4 Resolutions 2372 (XXII), 2403 (XXIII), 2498 (XXIV) and 2517 (XXIV). 
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le mouvement national franc;ais ’ tan&s que la France Ctait domink par 
1’Altemagne .hitlCrienne. 

En droit, la ICgitimitk de la Iutte des peuples ne doit pas faire de doute, 
car el]e dCcouIe du droit de lkgitime dkfense inn& dans la nature humaine 
et consacrk par l’article 51 de la Charte des Nations Unies. Et I’on sait 
que Ia lkgitime dtfense peut &tre collective, associant, ainsi qu‘il en eSt, 
les autres peoples de I’Afrique, membres de I’Organisation de I’unitC 
africaine, au combat pour la libertt du peuple namibien. La DCclaration 
universelle des droits de l’homme I’a Cgalement admis en soulignant, d&s 
le prkambule, 11 qu’il est essentiel que les droits de I’homme soient protCgCs 
par un rtgime de droit pour que I’homme ne soit pas contraint, en 
supr&me recours, B la rCvolte centre la tyrannie et I’oppression 1). 

La lutte du peuple namibien se situe ainsi dans le cadre du droit des 
gens, d’autant plus que la lutte des peuples en g&n&al a Ctt LIII des 
Ckments, sinon I’CICment primordial, dans la formation de la rtgle 
coutumikre qui a conduit & la reconnaissance du droit de libre dtter- 
mination des peuples. Aussi aurais-je souhaitt que la Cour eilt fait 
mention dans son avis de la lutte ICgitime du peuple namibien, h l’instar 
de I’AssemblCe g&kale et du Conseil de stcuritC. Mais son silence Zt ce 
sujet n’exclut pas son assentiment, du moment qu’elle s’est rtf&Ce aux 
rkolutions pertinentes des deux autres organes des Nations Unies. 

La Cour n’a pas fait mention de la d&&ion de I’AssemblCe g&n&ale 
portant 11 que dksormais le Sud-Ouest africain rekve directement de la 
responsabilitddeI’Organisation des Nations Unies 1) (par. 4de la rksolulion 
de I’AssemblCe gtnCrale 214.5 (XXI)). Cela ttait B dire pour prtciser la 
nature des rapports entre I’Organisation internationale d’une part, la 
Namibie et la RCpublique sud-africaine de I’autre. Elle n’a pas mentionnk 
non plus la crkation du Conseil des Nations Unies pour le Sud-Ouest 
africain (par. 6 de ladite rksolution), dCnommC par la suite Conseil des 
Nations Unies pour la Namibie par la rCsolution 2372 (XXII) et dot&, par 
la rksolution 2248 (S-V), de compktences Ctatiques. Ces compktences, qui 
devaient dtre assurkes par 1’Etat mandataire jusqu’& ]a d&]l&ance du 

mandat, habilitent le Conseil j exercer, au nom des Nations Unies, Ie 
pouvoir lkgislatif et l’autorit8 adm,inistrative en Namibie, ainsi que sa 
repr6sentation diplomatique et la protection diplomatique de ses ressor- 
tissants. C’est cet organisme qui aurait &tt appelb, le cas Ccknt, B 
designer un juge ad hoc pour la Namibie, comme il aurait pu aussi 

prbenter 6 la COLlr l’exposk Ccrit et I’exposk oral & l’instar du Goilverne- 
merit WkifriCain. 11 n’a pas repu toutefois la communication de I’article 
66 I’y autorisant. 

1 Ce sent les termes de L. CavarC, Droir inrerrmtionnl prrblic positif, tome II, 
2e Bd., p. 334-335. 
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Slovak peoples; or of the French national movement 1 at the time when 
France was under the domination of Nazi Germany, 

In law, the legitimacy of the peoples’ struggle cannot be in any doubt, 
for it fOllOWS from the right of self-defence, inherent in human nature, 
which is confirmed by Article Sl of the United Nations Charter, It is 
also an accepted principle that self-defence may be collective; thus we 
see the other peoples of Africa, members of the Organization of African 
Unity, associated with the Namibians in their fight for freedom, The 
rightness of this is also confirmed by the Universal Declaration of Human 
Rights, which stresses in its preamble that “it is essential, if man is not 
to be compelled to have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be protected by the 
rule of law”. 

The struggle of the Namibian people thus takes its place within the 
framework of international law, not least because the struggle of peoples 
in general has been one, if not indeed the primary factor in the formation 
of the customary rule whereby the right of peoples to self-determination 
is recognized. I could therefore have wished that the Court, like the 
General Assembly and the Security Council, had mentioned in its Opin- 
ion the legitimate struggle of the Namibian people. But its silence on 
this subject does not exclude its agreement, since it has referred to the 
relevant resolutions of the other two organs of the United Nations. 

The Court has not mentioned the General Assembly’s decision to the 
effect that “henceforth South West Africa comes under the direct res- 
ponsibility of the United Nations” (para. 4 of General Assembly reso- 
lution 2145 (XXI)). That should have been said in order to make clear 
the nature of the relationships between the Organization, on the one hand, 
and Namibia and the Republic of South Africa on the other. Nor has 
the Court referred to the setting-up of a United Nations Council for 
South West Africa (para. 6 of the same resolution), the name of which 
was changed by resolution 2372 (XXII) to United Nations Council for 
Namibia and which resolution 2248 (S-V) had vested with powers of 
statehood. These are the powers which it was for the Mandatory to 
exercise until the expiry of the Mandate, and they entitle the Council, 
acting on behalf of the United Nations, to exercise legislative competence 
and administrative authority in Namibia as well as to represent it diplo- 
matically and exercise di,plomatic protection of its nationals. It is to 
this body that it would in. other circumstances have fallen to choose a 
judge au’ hoc for Namibia, and it might also have presented the Court 
with a written statement and an oral statement as did the Government 
of South Africa. However it did not receive the communication referred 
to in Article 66 which would have authorized it to do so. 

1 These are the terms used by L. CavarC, D&t internationalprlblic posit/f; Vol. II, 
2nd ed., pp. 334 f. 
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3. La rkvocation du mandat de I’Afrique du Sud sur la Namibie 
dCcid@e par 1’AssemblCe gCnCrale des Nations Unies se fonde stir trois 
motifs qui ftgurent BLI paragraphe 5 du prbambule de la r6solution 2145 
(XXI) du 27 octobre 1966, ainsi con~u: 

1~ Con~wi/-rc~e que I’administration du Tenitoire SOLIS mandat par 
I’Afriqne du Sud a CtC assurCe d’une manitre contraire au Mandat, B 
la Charte des Nations Unies et g la DCclaration universelle des droits 
de I’homme... 11 

L’Assemblke gCn0rale en ttait arrivke g cette dkision aprt!!s qu’elle cut 
constatt. au paragraphe 8 du prkambule de ladite rCsolution, 

r( que tous les efforts faits par I’Organisation des Nations Unies pout 
amener le Gouvernement sud-africain k respecter ses obligations en 
ce qui concerne I’administration du Territoire sous mandat el a 
assurer le bien-$tre et la sCcuritC des autochtones du pays on1 Ct.6 
inutiles )I, 

La r&vocation du mandat a CtC ainsi expresstment fond& sur trois 
motifs touchant trois instruments internationaux de prince importance. 
La Cour, en refusant, ;I juste titre. de discuter la validit formelle 011 
intrinskque des resolutions en cause, n’en a pas moins jug& nkessaire de 
rtfuter les arguments avancks & ce sujet par certains Etats. En le faisant, 
elle devait porter en outre son examen sur chac~~n des trois motifs 
&on&s par la r&solution 2145 (XXI) justifiant la rkvocation du manclat 
et entrainant l’illkgalitt de la prksence en Namibie des autoritts sud- 
africaines devenue sans titre. 

La Cour a examinC le premier motif consistant en la violation de 
I’article 22 du Pacte de la SociCtC des Nations et de I’article 2 de I’acte de 
mandat aux termes duquel 

I( Le Mandataire accroitra, par tow les moyens en son pouvoir, le 
bien-&tre makiel et moral ainsi que le progrks social des habitants 
du territoire soumis au prCsent mandat. 11 

La Cour ne pouvait se contenter de constater la violation de cette 
obligation par le mandatairc. Elle cst en efret conviCe k dkgager les COJX& 

quences juridiques de la prbence illkgale de I’AI’rique du Sud en Namibie, 
et ces conskquences clifft+ent en nature et en nombre suivant qu’il y  a eu 
violation des textes relativement limit&s que sent les instruments du 
mandat, ou violation des obligations dkoulant de la Charte constitution- 
nelle des Nations Unies et de la DCclaration universelle des droits de 
I‘homme. 

D’autre part, les principes et les buts cles Nations Unies s’imposent h 
tous les organes de celles-ci: & I‘Assemblbe gCnCrale, au Conseil de 
skuritk et, tout autant, B la Cour internationale de Justice, comme aussi 
a cbacun des Bats Mernbres. 

Or l’on nous dit qiie ces principes ont ktk vioks, que ces buts ont Ct& 
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3. The revocation of South Africa’s Mandate for Namibia which was 
decided upon by the General Assembly of the United Nations is based 
on three grounds which are mentioned in the fifth paragraph of the pre- 
amble to resolution 2145 (XXI) of 27 October 1966, reading as follows: 

“Co~~~*ind that the administration of the mandated Territory 
by South Africa has been conducled in a manner contrary to the 
Mandate, the Charter of the United Nations and the Universal 
Declaration of Human Rights.” 

The General Assembly had reached this decision after finding, in the 
eighth paragraph of the preamble to the same resolution. 

.* . . . that all the efforts of the United Nalions to induce the Govern- 
ment of South Africa to fulfil its obligations in respect of the ad- 
ministration of the Mandated Territory and to ensure the well-being 
and security of the indigenous inhabitants have been of no avail”. 

The revocation of the Mandate was ELLIS explicitly based on three 
grounds relating to international instruments of the first importance. 
In refusing, quite rightly, to question the formal or intrinsic validity of 
the resolutions concerned, the Court nevertheless felt it necessary to refute 
the arguments advanced in this connection by certain States. In doing 
this it had in addition to direct its consideration to each of’ the three 
grounds stated in resolution 2145 (XXI) as justifying the termination of 
the Mandate and entailing the illegality of the presence in Namibia of 
the South African authorities thus bereft of title. 

The Court considered the first ground, namely that of the viofation 
of Article 22 of the Covenant of the League of Nations and of Article 2 
of the mandate agreement, according to which: 

“The Mandatory shall promote to the utmost the material and 
moral well-being and the social progress of the inhabitants of the 
territory subject to the present Mandate.” 

The Court could not content itself with linding that the Mandatory 
had violated this obligation. for it was called upon to deduce the legal 
consequences of the illegal presence of South Africa in Namibia, and 
these consequences ditr‘er in nature and in number according to whether 
there was a violation of the relatively limited texts constituting the man- 
date instruments, or a violation of the obligations flowing from the COII- 

stitutional Charter of the United Nations and the Universal Declaration 
of Human Rights. 

Furthermore, the principles and pLlrposes of the United Nations IIILIS~ 

be observed by all its organs: by the General Assembly and the Security 
Council and, no less, by the International Court of Justice, as also by 
each of the member States. 

Now. we are told that these principles have been violated, these pur- 
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gravement nkglig&s. Et, tandis que ies organes politiques ant rempli 
leurs obligations en dtnoncant et condamnant ces violations et cette 
grave nkgligence, la Cour internationale de Justice se devait de remplir 
les siennes en ne fermant pas les yeux sur des agissements affectant les 
principes et les droits dont la dkfense lui incombe. 

Enfin, la Cour ne pouvait pas rester t&loin impassible face B 1’Cvolution 
du droit des gens moderne qui se poursuit aux Nations Unies par la mise 
en aeuvre et I’extension g l’ensemble du monde des principes d’tgalitk, 
de IibertC et de paix dans la justice, inscrits dans la Charte et la DCcla- 
ration universelle des droits de l’homme. 

La Cour ne l&if&e pas. Elle dit le droit. Mais un droit qui se dtgage 
du progr$s humain, et non un droit rCvolu, vestige des inCgalit& humaines 
de la domination et du colonialisme qui ont s&vi dans les rapports inter- 
nationaux jusqu’au d&but du sikcle, et qui disparaissent, grace a la lutte 
des peuples et i l’extension, jusqu’aux confins du globe, de la commu- 
nautB humaine universeHe. 

Aussi la Cour n’a-t-elle pas omis d’aborder, outre la violation des 
stipulations du mandat, les deux autres motifs de sa rtvocation. En se 
&f&rant, comme la rCsolution 2145 (XXI), k la Charte des Nations Unies 
et h la DCclaration universelle des droits de I’homme, la Cow a affirm5 
le caractkre imptratif du droit des peuples & disposer d’eux-m&mes, 
ainsi que des droits de I’homme dont elle a dCnoncC la violation par les 
autoritks sud-africaines. Son raisonnement et ses conclusions, auxquels 
j’ai dit que j’adhbre, me paraissent cependant compatibles avec des 
explications compkmentaires qui, exprimkes dans les opinions indivi- 
duelles, sont de nature g renforcer lesdites conclusions. 

4. En ce qui concerne la survivance du mandat aprks la dissolution de 
la SocittC des Nations et la prise en charge du contrBle de l’administra- 
tion du mandataire par l’organisation des Nations Unies que la Cow a 
justifikes par des arguments juridiques tit-k de la considkration des buts 
et objets du mandat St la lumitre des textes et des travaux prkparatoires, 
ainsi que de I’analyse des articles pertinents de la Charte, renvoyant aux 
avis et k I’arr&t antkrieurs (avis de 1950, 1955 et 1956 et arr&t de 1962), je 
voudrais ajouter une considkration g&.&ale qui me para indispensable, 
se rattachant k la nature mCme de I’institution du mandat-tutelle et & sa 
place dans l’kvolution de l’humanitt. 

Des historiens L ont esquissk le tableau de la marche ascensionnelle de 
l’homme, depuis l’honzo sapiens apparu sur la face du globe en premier 
lieu au Proche-Orient dans ce qui a Ctt la Terre de Chanaan, jusqu’aux 
plus grands penseurs et, plus spkcialement, tout au long de I’histoire du 

1 Voir en particnlier H. G. Wells, Outline ofHistory. 
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poses gravely neglected. And when the political organs have fuliilled 
their obligations, by denouncing and condemning these violations and 
this grave neglect, the International Court of Justice owed it to itself 
to discharge its own obligations by not closing its eyes to conduct 
infringing the principles and rights which it is its duty to defend. 

Again, the Court could not remain an unmoved witness in face of 
the evolution of modern international law which is taking place in the 
United Nations through the implementation and the extension to the 
whole world of the principles of equality, liberty and peace in justice 
which are embodied in the Charter and in the Universal Declaration 
of Human Rights. 

The Court is not a law-making body. It declares the law. But it is a 
law discernible from the progress of humanity, not an obsolete law, a 
vestige of the inequalities between men, the domination and colonialism 
which were rife in international relationships up to the beginnjng of 
this century but are now disappearing, thanks to the struggle being 
waged by the peoples and to the extension to the ends of the world of 
the universal community of mankind. 

Thus, in addition to the violation of the stipulations of the Mandate, 
the Court did not omit consideration of the other two grounds for its 
termination. By referring, like resolution 2145 (XXI), to the Charter of 
the United Nations and the Universal Declaration of Human Rights, 
the Court has asserted the imperative character of the right of peoples 
to self-determination and also of the human rights whose violation by 
the South African authorities it has denounced. It appears to me, how- 
ev!:r, that its reasoning and conclusions, to which, as I have said, I 
subscribe, leave room. for explanations which, expressed in the separate 
opinions, may serve to strengthen those conclusions. 

4. With regard to the survival of the Mandate after the dissolution 
of the League and the taking-over by the United Nations of supervision 
of the Mandatory’s administration, which the Court has justified by 
legal arguments drawn from consideration of the purposes and objects 
of the Mandate in the light of the texts and tra~~.ux prc$xzrntoires and 
from an analysis of the pertinent Charter articles, referring also herein 
to certain of its earlier decisions (the Advisory Opinions of 1950, 1955 
and 1956, and the Judgment of 1962), I would like to add one general 
observation which seems to me to be essential; it relates to the very 
nature of the tutelary-mandate institution and its place in the evolution 
of humanity. 

Historians 1 have outlined the upward march of mankind from the 
time when homo sapiens appeared on the face of the globe, first of all 
in the Near East in what was the land of Canaan, up to the age of the 
greatest thinkers and, more particularly, throughout the whole history 

I See in particular H. G. Wells, Outline of History. 
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progrbs social, depuis I’antique esclavage jusqu’h la propension humaine 
inkluotable et irrCversible vers I’CgalitC et la IibertC. Cette marche est 
comme le temps. Elle ne s’arr&te pas. Nul ne saurait s’y opposerlongtemps. 
Les textes, que ce soient les lois, les constitutions, les declarations, les 
pactes ou les chartes, ne font que la dBfinir et en marquer les Ctapes 
successives. Ils en sent la simple constatation. C’est dire que les droits 
dent jouissent progressivement les hommes et les peuples sent bien moins 
le rCsultat de ces textes qile du progrts hurnain qu’ils attestent. 

L’institution de la tutelle, succkdant k la colonisation. et prkctdant 
et prkpaknt I’indbpendance souveraine, s’inscrit dans cette marche 
ascensionnelle. La conception de la tutelle a pris naissance B. I’une de ces 
&apes, en 1920; elle devait prendre fin iz I’Ctape suivante. Les dispositions 
de I’article 22 du Pacte, les termes des actes cle mandac, qu’ils dkfinissent 
les buts de la tutelle OLI dktertninent I’aide aux peuplcs attardks afin qu’ils 
rejoignent I’avant-garde constitute par les peuples plus CvoluCs, traduisent 
cette mouvante rCalitC. Woodrow Wilson, et m&me le gttkral sud-africain 
Smuts et le ministre francais Simon, Gent imprCgnCs de cette vCritC 
quand ils avouaient que le mandat a une fin ou est rkvocable. Aussi. 
revenant BLIX arguments dkveloppts dans I’avis, j’aurais souhaitk que la 
rkvocabilitt du mandat, qui a CtC si fortement contest&e, ait et6 plus 
amplement justifiCe par la nature de la tutelle, et en considkration clu 
contexte universe1 dans lequel elle s’inscrit. De par sa nature et en vue 
de ses fins, le mandat-tutelle ne pourrait en conskquence durer au grC 
de celui qui n’en avait que la charge ou la garde. Sa rkvocation, dCcidCe 
erga OIHML’S, en raison de son caractkre institutionnel objectif, par I’As- 
sembke gCn.Crale reprkentant la communautt internationale depuis que 
ne la reprtsente plus la SociCt6 des Nations, s’impose a I’extr&ne petit 
nombre d’Etats qui s’y sont opposes ou se sont abstenus de I’approuvel 
en exprimant des doutes ou des Gserves. Comment le mandat sud- 
africain, avec ses organes et ses structures, devenu caduc pour la majorit 
quasi unanime des Etats, subsisterait-il pour quelques autres? Une 
institution est un &tre de raison qui existe ou n’existe pas, mais ne peut 
tout 5 la fois etre et ne pas &tre. Cela serait non moins Ctrange qu’un 
Etat admis B la ma.ioritC Membre des Nations Unies qui le deviendrait 
pour les uns et non pour les autres. 

5. te droit des peuples .!I disposer d’eux-m&mes a CtC enfin reconnu 
par la Cour au paragraphe 52 cle I’avis. II y  est notamment dit: 

14 En outre, I’Cvolution ultCrieure du droit international B I’Cgard 
des territoires non autonomes, tei qu’il est consacrC par le Charte des 
Nations Unies, a fait de I’autodittermination un principe applicable 
k3 tous ces territoires .., Une autre &ape importante de cette tvolution 
a &tC la dklaration sur I‘octroi de I’indCpendance aux pays et aux 
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of social progress, from the slavery of Antiquity to man’s inevitable, 
irreversible drive towards equality and freedom. This march is like time 
itself. It never stops, Nothing can stand in its way for long. The texts, 
whether they be laws, constitutions, declarations, covenants or charters, 
do but define it and mark its successive phases. They are a mere record 
of it. In other words, the progressive rights which men and peoples enjoy 
are the result much less of those texts than of the human progress to 
which they bear witness. 

The institution of tutelage, succeeding colonialization and preceding 
and preparing the way for sovereign independence, has its place in this 
upward march, at one stage of which this concept of guardianship was 
born, in 1920; at the following stage, it was due to end. The provisions 
of Article 22 of the Covenant and the terms of the mandate agreements, 
whether they define the purposes of tutelage or specify the assistance to 
be given to backward peoples to enable them to catch up the vanguard 
of more developed peoples, give expression to this kinetic reality. Wood- 
row Wilson, and even the South African General Smuts, and the French 
Minister Simon, were imbued with this truth when they admitted that 
mandates must have an end, or are revocable. And so, to revert to the 
arguments set forth in the Advisory Opinion, I could have wished that 
the revocability of the Mandate, which has been so strongly contested, 
had been more fully justified by reference to the nature of tutelage and 
in consideration of the universal context in which it finds its place. 
Considering its nature and purposes, the duration of the tutelary Mandate 
could. not be determined at will by the party charged or entrusted with it. 
When the General Assembly, representing the international community 
once the League had ceased to do so, decided the revocation of that 
Mandate, with effect erggn ~rnne~ in view of the Mandate’s objective 
institutional character, that revocation was also binding on the extremely 
small number of States which had opposed it or, by expressing doubts and 
reservations, withheld their approval. For how could South Africa’s 
Mandate, with its organs and. structures, having lapsed for the quasi- 
unanimity of States, survive in the eyes of some others? An institution 
is a creature of reason which either exists or does not: it cannot at one 
and the same time be and not be. That would be no less curious than if a 
State admitted by majority vote to the United Nations should be a 
Member for some but not for others, 

5. Recognition of the right of peoples to self-determination is expressed 
by the Court in paragraph 52 of the Advisory Opinion. It is there stated, 
inter alia, that: 

“Furthermore, the subsequent development of international law, 
in regard to non-self-governing territories, as enshrined in the 
Charter of the United Nations, made the principle of self-deter- 
mination applicable to all of them. . . . A further important sta.ge 
in this development was the Declaration on the Granting of Inde- 
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peuples coloniaux (rtsolution 15 14 (XV) de I’Asse.mblCe g&n&ale en 
date du 14 dkcembre 1960) applicable g tous les peuples et B tous les 
territoires 11 qui n’ont pas encore acc&dC B I’indkpendance )I. 

rayis ne manque pas de force persuasive. II en eat eu encore davantage 
s’il avait remontt: la voie qui a conduit ce droit des peuples k faire ainsi 
son entrke dans le droit des gens positif, et dkterminb quels en ont CtC les 
elements constitutifs dans leur intCgralit& Je fais allusion en particulier i 
la lutte des peuples ‘pour la IibertC et I’indCpendance qui se dkroule depuis 
qu’il y a des peuples conqukants et dominateurs, et des peuples soumis, 
mais insoumis. Pour nous limiter aux temps modernes, citons les dkclara- 
tions historiques proclamkes dh la fin du XVIII’ sibcle, les dispositions 
des chartes et des pactes modernes, depuis la charte de I’Atlantique et la 
Charte des Nations Unies, jusqu’au pacte de Bogota et g celui de I’Orga- 
nisation de I’unitC africaine, les dtclarations renouvelkes de Bandoung 
et des pays non align&s de Belgrade et du Caire, la dkclaration 1514 (XV) 
de I’AssemblCe gCn&ale des Nations Unies, enfin. les deux dklarations 
solennelles qui ont clbturt l’czwre des Nations Unies au tours des 
vingt-cinq premikres an&es de son existence: la dklaration 2625 (XXV) 
adopt&e B I’unanimitC le 24 octobre 1970, relative aux principes du droit 
international touchant les relations amicales et la cooptration entre les 
Etats conformkment ?L la Charte, et la dkclaration 2627 (XXV) adoptke 
le m&.me jour B I’occasion drr 24’ anniversaire de I’Organisation des 
Nations Unies. Ces actes internationaux ou universels auraient-ils vu 
le jour saris la lutte hCroi’que des peuples aspirant du plus profond 
d’eux-mCmes Q la IibertC et g I’indkpendance? S’il est une (1 pratique 
gkntrale)~ pouvant, de faGon incontestable, crCer le droit aux termes 
de l’article 38, paragraphe 1 O), du Statut de la Cour, c’est bien celle 
que constitue I’action consciente des peuples eux-m&mes luttant avec 
determination. Cette butte se poursuit pour affirmer, une fois de plus, 
le droit de libre disposition, notamment en Afrique australe, et plus 
spkialement en Namibie. En sorte qu’on doive reconnaitre que le droit 
de libre disposition des peuples, avant d’&tre inscrit dans les chartes 
non octroytes mais enlev6es de haute lutte, avait d’abord CtC Ccrit 
douloureuscment, avec le sang des peuples, dans la conscience enfin 
rt?veillCe de I’humanitC. Et sans ces m&mes peuples, principalement d’hsie 
et d’Afrique, qui ont affluk, depuis la deuxikme guerre mondiale, dans la 
nouvelle organisation internationale, premikre organisation de caractkre 
universaliste, aurait-on enregistrk ce nombre imposant de dkclarations 
et de rtsolutions qui ont traduit dans le droit et imposk aux rapports 
internationaux rCnovCs les grands principes qu’ils avaient contribuk & 
consacrer? 

Quant d la 1~ pratique g&n&ale )I des Etats, 6 laquelle on a traditionnel- 
lement recours pour constater 1’Cctosion du droit coutumier, elle a acquis, 
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pendence to Colonial Countries and Peoples (General Assembly 
resolution 1514 (XV) of 14 December 196(I), which embraces all 
peoples and territories which ‘have not yet attained independence’.” 

The Opinion is not lacking in persuasive force: it would have possessed 
still more if it had retraced the path whereby this right of peoples has 
made its entry into positive international law and had determined exactly 
what were the factors which have gone into its making. I refer in parti- 
cular to the fight of the peoples for freedom and independence, which 
has been going on ever since there have been conquering and dominating 
peoples and subject but unsubjugated peoples. To confine ourselves to 
modern times, we may mention the historic declarations proclaimed at 
the end of the eighteenth century, the provisions of present-day charters 
and covenants from the Atlantic Charter and the United Nations Charter 
to the Pact of Bogota and the Charter of the Organization of African 
Unity, the repeated declarations of Bandung and of the non-aligned 
countries meeting in Belgrade and Cairo, the declaration contained in 
resolution 1514 (XV) of the General Assembly of the United Nations and, 
Anally the two solemn Declarations which marked the close of the work of 
the United Nations during the first 25 years of its existence: resolution 
2625 (XXV), adopted unanimously on 24October 1970, on theprinciplesof 
international law concerning friendly relations and co-operation between 
States in accordance with the Charter of the United Nations, and resolu- 
tion 2627 (XXV), adopted on the same day on the occasion of the 25th 
anniversary of the United Nations. Would these international or universal 
instruments have seen the light of day if it had not been for the heroic 
fight of peoples aspiring with all their hearts after freedom and inde- 
pendence? If there is any “general practice” which might be held, beyond 
dispute, to constitute law within the meaning of Article 38, paragraph 
I (b), of the Statute of the Court, it must surely be that which is made 
up of the conscious action or the peoples themselves, engaged in a 
determined struggle, This struggle continues for the purpose of asserting, 
yet once more, the right of self-determination, more particularly in 
southern Africa and, specifically, Namibia. Indeed one is bound to 
recognize that the right of peoples to self-determination, before being 
written into charters that were not granted but won in bitter struggle, 
had first been written painfully, with the blood of the peoples, in the 
finally awakened conscience of humanity. And without those same 
peoples, mainly of Asia and Africa, who since the Second World War 
have streamed into the new international Organization, the first of a 
universalist character, would it have been possible to achieve that impres- 
sive number of declarations and resolutions whereby the great principles 
they had helped consecrate have been translated into law and applied 
to the reshaping of international relations? 

As for the “general practice” of States to which one traditionally 
refers when seeking to ascertain the emergency of customary law, it 
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quant au droit des peuples g disposer d’eux-mbmes, une extension plus 
que (I g&kale D, une extension universelle, depuis qu’elle a 6tk consacrke 
par la Charte des Nations Unies (art. I”, par. 2, et art. 55) et confirmhe 
par les textes dont il vient d’&tre fait mention, pactes, dkclarations, 
rtsolutions, qui ont rkuni, dans leur ensemble, l’unanimitk des Etats sur 
le droit impkratif de libre disposition des peuples. II n’est pas un Etat, 
faut-il le souligner, qui n’ait, au moins une fois, ap,post sa signature sur 
]‘un ou l’autre de ces textes, ou ne I’ait appuyk de son suffrage. La 
rectitude et la fermet6 de cette pratique sont prow&es, de surcroit, par 
le grand nombre des Etats - non mains de cinquante-cinq - qui, 
depuis Is cons&ration par la Charte du droit ?I l’autod@termination, en 
ant b&ficik, aprbs ayoir d&erminC par la lutte et les revendications de 
leurs peuples, son 6tablissement dkfinitif dans Ia thtorie comme dans la 
pratique du droit nouveau. Si des doutes avaient subs&t i cet Cgard 
dans I’esprit des Etats Membres des Nations Unies, ils ne se seraient pas 
d&erminCs k proclamer la ICgitimitC de la lutte des peuples - en I’espke 
le peuple namibien - en vue de la realisation du droit & I’autodCtermina 
tion. Si la reconnaissance de ce droit en tant que norme juridique n’est 
pas encore admise dan 6 la pratique de certains Etats, rares il est vrai, 
pas plus que dans les Bcrits de certains juristes encore plus rares, l’attitude 
des premiers s’explique par le souci de leurs intkr&ts traditionnels, et celle 
des seconds par une sorte de respect extr&me pour des postulats implant&s 
de longue date dans le droit international classique. Le droit est un acte 
vivant, non un palmarts glorieux des auteurs du pass&, dont I’owvre 
impose certes le respect, mais auxquels on ne peut supposer, de grands 
esprits except&, we vision de I’avenir telle qu’il leur soit possible de voir 
toujours au-de18 de leur temps. Tout montre combien il est dificile de se 
IibCrer des servitudes,d’un passe qu’on a v&u soi-m&ne et des traditions 
pour lesquelles on n’avait que des 6gards. I1 faut done voir une page 
d’histoire ?t tourner dans I’attachement h un droit rt!volu qui dtnie aux 
r&solutions des Nations Unies I’autoritC dont la Charte les a revCtues et 
qu’a renforcke la volontk .quasi unanime des peuples du monde; volontk 
autrement plus dkcisive que celle des cinq ou six puissances qui afir- 
maient des conceptions contrairesen seprkvalant d’un droit de reprksenta- 
tion dont elles doivent avouer I’absence de fondetnent juridique. Aussi 
les faits ont-ils eu raison des ultimes rksistances et l’on peut voir dans les 
deux dernikres phrases du paragraphe 52 de l’avis une allusion, peut-&tre 
trop disc&e, & cette lutte, avis qui met en tout cas Ie point final 8. la 
question. 

6. La violation des droits de I’homme n’a pas pris fin sous quelque ciel 
clue ce soit; il sufil pour s’en rendre compte de consulter les archives de la 
Cow europkenne des droits de I’homme, de la Commission des droits de 
l’homme des Nations Unies, de la Commission internationale de juristes, 
voire de lire la presse mondiale. Les violations de la liberte individuelle 
et de la dignit& humaine, la discrimination raciale, sociale ou religieuse 
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ham, in the case of the right of peoples to self-determination, become 
SO widespread as to be not merely “general” but universal, since it has 
been enshrined in the Charter of the United Nations (Art, 1, para. 2, 
and Art. 55) and confirmed by the texts that have just been mentioned: 
pacts, declarations and resolutions, which, taken as a whole, epitomize 
the unanimity of States in favour of the imperative right of peoples to 
self-determination. There is not one State, it should be emphasized, which 
has not, at least once, appended its signature to one or other of these 
texts, or which has not supported it by its vote, The confirmed rightness 
of this practice is moreover evinced by the great number of States- 
no less than 55-which, since the consecration by the Charter of the 
right of self-determination, have benefited from it, after having ensured, 
by the struggles and the strivings of their peoples, its definitive embodi- 
ment in both the theory and the practice of the new law. If any doubts 
had remained on this matter in the mind of the States Members of 
the United Nations, they would not have resolved to proclaim the 
legitimacy of the struggle of peoples-and more specifically the Namibian 
people-to make good their right of self-determination. If this right is 
still not recognized as a juridical norm in the practice of a few rare 
States or the writings of certain even rarer theoreticians, the attitude of the 
former is explained by their concern for their traditional interests, and 
that of the latter by a kind of extreme respect for certain long-entrenched 
postulates of classic international law. Law is a living deed, not a brilliant 
honours-list of past writers whose work of course compels respect but who 
cannot, except for a few great mind.s, be thought to have had such a 
vision of the future that they could. always see beyond their own times. 
Everything goes to show how dificult it is to free ourselves from the 
servitudes of a past through which we have ourselves lived and from 
traditions we have always respected. It is, then, a page of history which 
needs turningthat must be seen in attachment to an outdated law which 
denies the resolutions of the United Nations the authority with which 
the Charter has invested them, which authority has been reinforced by 
the almost unanimous will of the peoples of the world. Th.at will is 
incomparably more decisive than that of the five or six Powers which 
have asserted opposite conceptions while relying on a claim to repre- 
sentativity whose lack of legal basis they must confess. Facts, therefore, 
have got the better of their last-ditch resistance, and in the last two senten- 
ces of paragraph 52 of the Advisory Opinion one may see an allusion to 
this struggle: one perhaps over-discreet, but at all events the Opinion has 
written ,finis to the matter. 

6. The violation of human rights has not come to an end in any part 
of the world; to realize that fact one need only consult the archives of 
the European Court of Human Rights, the Human Rights Commission 
of the United Nations or the International Commission of Jurists, or 
simply read the world press. Violations of personal freedom and human 
dignity, the racial, social or religious discrimination which constitutes 
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qui constitue la plus grave des violations des droits humains puisqu’elle 
en annihile la double base que sont I’CgalitC et la libertk, rksistent toutes 
encore aux courants de IibCration dans chacun des cinq continents. Ce 
n’est certes pas une raison pour clore les yeux sur le comportement des 
auto&% sud-africaines. Les faits tvoquks devant la Cow en rapport 
avec la demande d’avis consultatif ne -peuvent &tre ignorts du .moment 
que leur examen importe a la d&termination des conskquences juridiques 
de la pr6ence ilkgale de I’Afrique du Sud en Namibie. 

L’avis fait formellement &at de la Dtclaration universelle des droits 
de I’homme. II aurait gag& B traiter expressCment du caractbre com- 
minatoire de certains de ces droits mis en cause par les agissements de 
1’Afrique du Sud, et dont il a admis ce caractkre en en retenant la violation 
aux paragraphes 130 et I3 I. 

Dans son expost krit, le Gouvernement frawais, faisant allusion aux 
obligations du mandat accept6 par I’Afrique du Sud, B celles qu’elle a 
assumkes en devenant Membre des Nations Unies, et aux normes tnon- 
ctes dans la DCclaration universelle des droits de l’homme, a d&lark 
qu’il ne fait pas de doute que le Gouvernement de I’Afrique du Sud a trks 
rbellement et systknatiquement contrevenu B ces rkgles et g ces obligations. 
Mais il a object6 j propos de la mention faite par Ia rksolution 214.5 (XXI) 
de la Dtclaration universelle des droits de I’homme, que le manquement 
aux normes qui y sont inscrites ne peut, de toute Evidence, dkclencher la 
sanction de la rkvocation du mandat, le texte de cette declaration n’ayant 
pas un caractbre conventionnel liant les Etats. 

Quoique les Cnonciations de la Dtclaration ne soient pas obligatoires 
en tant que convention internationale selon I’article 38, paragraphe 1 a), 
du Statut de la Cour, elles peuvent lier les Etats en vertu de la coutume 
aux terrnes du paragraphe 1 b) du m&me article, soit qu’elles aient 
constituk une codification du droit coutumier, ainsi qu’il a 6tB dit dans 
I’avis pour Particle 6 de la convention de Vienne sur le droit des trait&s, 
soit qu’elles aient acquis force de coiitume par une pratique g&n&ale 
acceptke comme Ctant le droit, selon les termes de I’article 38, para- 
graphe 1 b). Un droit qui est certes i considkrer comme une norme 
coutumikre obligatoire anttricure & la Dkclaration universelle des droits 
de l’homme et que celle-ci a codifite, est le droit & l’tgalitk, droit que l’on 
s’accorde B considker, depuis Ies temps les pIus anciens, comme inherent 
& la nature humaine. 

L’kgalitb que r&lament les Namibiens et d’autres peuples de to&es 
teintes, rksultat de Iongues luttes tendant B la traduire dans les faits, nous 
intkresse au plus haut point parce quelle est, d’une part, le fondement 
d’autres droits de 1’homm.e qui n’en sont que les corollaires et, d’autre 
part, parce qu’elle exciut naturekment la discrimination raciale et 
l’wrtlzeid, qui sont les plus graves des faits reprochds g I’Afrique du Sud, 
comme aussi & d’autres Etats. Les explications que je lui consacre ne 
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the most serious of violations of human rights since it annihilates the 
two-fold basis provided by equality and liberty, all still resist the currents 
of liberation in each of the five continents. That is certainly no reason 
why we should close our eyes to the conduct of the South African 
authorities. The facts mentioned before the Court in relation to the 
request for an advisory opinion cannot be ignored, seeing that considera- 
tion of them is important for the determination of the legal consequences 
of the illegal presence of South Africa in Namibia. 

The Advisory Opinion takes judicial notice of the Universal Declara- 
tion of Human Rights. In the case of certain of the Declaration’s pro- 
visions, attracted by the conduct of South Africa, it would have been 
an improvement to have dealt in terms with their cornminatory nature, 
which is implied in paragraphs 130 and 131 of the Opinion by the 
references to their violation. 

In its written statement the French Government, alluding to the 
obligations which South Africa accepted under the Mandate and assumed 
on becoming a Member of the United Nations, and to the norms laid 
down in the Universal Declaration of Human Rights, stated that there 
was no doubt that the Government of South Africa had, in a very real 
sense, systematically infringed those rules and those obligations. Never- 
theless, referring to the mention by resolution 2145 (XXI) of the Universal 
Declaration of Human Rights, it objected that it was plainly impossible 
for non-compliance with the norms it enshrined to be sanctioned with 
the revocation of the Mandate, inasmuch as that Declaration was not 
in the nature of a treaty binding upon States. 

Although the affirmations of the Declaration are not binding qua 
international convention within the meaning of Article 38, paragraph 1 
(a), of the Statute of the Court, they can bind States on the basis of 
custom within the meaning of paragraph 1 (b) of the same Article, 
whether because they constituted a codification of customary law as 
was said in respect of Article 6 of the Vienna Convention on the Law 
of Treaties, or because they have acquired the force of custom through 
a general practice accepted as law, in the words of Article 38, paragraph I 
(b), of the Statute. One right which must certainly be considered a pre- 
existing binding customary norm which the Universal Declaration of 
Human Rights codified is the right to equality, which by common 
consent has ever since the remotest times been deemed inherent in 
human nature. 

The equality demanded by the Namibians and by other peoples of 
every colour, the right to which is the outcome of prolonged struggles to 
make it a reality, is something of vital interest to us here, on the one hand 
because it is the foundation of otha human rights which are no more 
than its corollaries and, on the other, because it naturally rules out racial 
discrimination and apartheid, which are the gravest of the facts with 
which South Africa, as also other States, stands charged. The attention 
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sauraient done nullement &tre considkrtes comme exagCrCes ou dis- 
proportionnkes. 

Ce n’est pas par pure coi’ncidence que figure dans I’article premier de la 
DCclaration universelle des droits de I’homme le. principe primordial, 
0~1 v@ritt premike, ainsi IibellC: ~~Tous les hommes naissent libres et 
Cgaux en dignitk et en droits. 1) 

De ce principe premier dkcoulent la plupart des droits et IibertCs. 
De tous les droits de I’homme. le droit ti I’CgalitC est. de loin, le plus 

important. II est aussi le plus nncieunement reconnu comme LIII droit 
naturel: on peut m&me dire que la doctrine du droit nature1 a VLI le .jour 

dans I’anriquit6 avec la conception de I’@galitC humaine comme premier 
Clhent. Elle est de droit naturel clepuis ZCnon de Sidon ’ et ses premiers 
disciples. Les origines du concept de I’kgalitC humaine se rattachent 21 
des pays hors d’Europe, comme s’y rattachent aujourd’hui ses plus 

ardents dkfenseurs. Comme le christianisme qui en a repris les donnhes, 
la philosophic ztnonienne reflktait la rCvotte des humbles et des opprimks. 
C, La liberte sloi’que 11, IIOLIS enseigne Hegel dans la Ph~~~1on7c~~7olo~ic c/c 
I’csprii, (1 a surgi dans ~117 temps de peur et d‘esclavage )I. L’CgalitC n’ktait pas 
du goht des Grecs jusques et y  compris le temps de Platen et d‘Aristote, 
qui trowaient des mots pour justifier I’inCgalitC et I’esclavage ?. Alors 
qLle pour les stokiens, 11 on n’est esclave ni par nature, iii par conquEte 11. 

Quand Ztnon mourut, son cuuvre ttait achevbe et la notion d’tgalitb 
dCfinitivement accueillie et rtpandue dans le monde de ce temps par ses 
disciples j, loin&ins prCcurseurs des philosophes du XVIII’ sikle. Deux 
courants s’ktaient ttablis sur les deux bards opposts de la Mkditerrarke: 
LIII courant g&o-remain illustrt par Epicdte, Lucain, CicCron, Marc- 
Aurtle; et un courant asiatique et africain, passant par Ies moines du 
Sinai’ et saint Jean Climaque, Alexandria avec Plotin et Phiton le Juif, 
Carthage qu’illustra h nouveau saint Auguslin: les deux courants se 
rejoignant en Espagne avec SCnkque. La philosophic stokienne, semant 

1 Selon Diogkne Lakcc, uric statue lui fut Clevk dam celte ville, de ~m&me qu’?~ 
Alhknes oil il CM alI6 cnseigner et y Fonda I’@cole qui porta d’abord son nom. puis 
celui d’kole stokienne. 

1 Pour Aristote, la raison constituc un pri;il&ge dont certains, par cxemple les 
esclaves. sont IprivCs. Ses conseils in son &ve Alexandre qtli n’Ctai1 pas encore le 
Grand. (1 C?Laienl de traiter les Grecs en Pamiliers, tes B~~r6r1~esconu~~e des animaux )I... 

El pourtant Its BNI./WI’PS n’avaicnt-ils pas dkjja sand.6 I’espace, pr6dit les Cclipses et 
baptisk les signcs du Zodiaqw: divisC le temps en mois, en semaines: invent6 
I’alphabct; et n’allaienl-ils pas bientBt dormer au monde la premikre philosophic 
vraiment humaine, celle fond&.? sur I’bgalitk? 

’ G. Rodier, E/rrrlcs c/e plrilosoplrie gt~cq~w, 1909, p. 23 I , 
Les disciples de Zknon furcnt. en grand nombre, ses compatriotes: Zdnon, 

second tlu nom. et Bozthus, tous deux tgalement de Sidon; Antipater, de Tyr: 
Apollonios, @galement de Tyr: Chrysippe, de la Chypre phknicienne; Herillos, de 
Carthase: Caton. d’Utioue: Pew%. conioatriote et ami de Z&non: Posidonios. dc 
HamalTde Syrie, &ape pknicienne Gers B’abylone; Diog&ie, de BaGylone; Panet’ios, 
Clevcd’Antipater deTyr, ni g Rhodes, lieu de rencontre 
Oil Cikron et Pomp& vinrent suivre son enseignement. 

phtnico-grec comme Chypre, 
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I’ am devoting to it in these observations can therefore by no means be 
regarded as exaggerated or out of proportion. 

It is not by mere chance that in Article I of the Universal Declaration 
of the Rights of Man there stands, so worded, this primordial principle 
or axiom: “All human beings are born free and equal in dignity and 
rights.” 

From this first principle flow most rights and freedoms. 
Of all human rights, the right to equality is far and away the most 

important. It is also the one which has been longest recognized as a 
natural right; it may even be said that the doctrine of natural law was 
born in ancient times with the concept of human equality as its first ele- 
ment. It has been part of natural law ever since Zeno of Sidon ’ and his 
earliest disciples. It is in countries outside Europe that the provenance of 
the concept itself, as also of its most ardent present-day defenders, must 
be sought. Like the Christianity which later espoused the same premises, 
the philosophy of Zeno reflected the revolt of the humble and the oppres- 
sed. “Stoic liberty,” Hegel teaches LIS in his Phenomenology qf the Mind, 
“arose in a tim,e of fear and slavery.” Equality was not to the liking of 
the Greeks LIP to and including the time of Plato and Aristotle, who both 
found words to justify inequality and slavery 2, whereas for the Stoics: 
“man is a slave neither by nature nor by conquest.” When Zeno died, 
his work was completed, and the notion of equality definitively received 
and propagated throughout the world of that era by his disciples j, the 
distant forerunners of the eighteenth-century philosophers. Two streams 
of thought had become established on the two opposite shores of the 
Mediterranean, a Graeco-Roman stream represented by Epictetus, Lucan, 
Cicero and Marcus Aurelius; and an Asian and African stream, comprising 
the m,onks of Sinai and Saint John Clim,ac, Alexandria with Plotinus and 
Phil0 the Jew, Carthage to which Saint Augustine gave new lustre; the 
two streams flowed together in Spain with Seneca. The stoic philosophy, 

’ According to Diogenes Laertes, a statue was erected to him in that city, as 
also in Athens, where he had gone to teach and where he founded the school which 
frst bore his name but was later called the Stoic school. 

2 For Aristotle, reason was a privilege of which certain people, for instance 
slaves, are deprived, His advice to his pupil Alexander, who was not yet called the 
Great, was “to treat Greeks as members of the family, the Barbaricmas animals . . .“. 

Yet had not the Barburiutts already probed space, predicted eclipses and given 
names to the signs of the Zodiac; divided time into months, into weeks; invented 
the alphabet; and were they not soon to give the world the first really humane phi- 
losophy: namely, that founded LI~OII equality? 

’ G. Rodier, Etmk~ & philosopitie grrcque, 1969, p, 23 I. 
The disciples of Zeno were, many of them, his fellow countrymen: Zeno, the 

second of that name, and BoWus, both also of Sidon; Antipater. of Tyre; Apol- 
lonios, also of Tyre; Chrysippos, of Phoenician Cyprus; Herillos, of Carthage; 
Cato, of Utica; Perseus, friend of Zeno; Posidonios, of Hama in Syria, a Phoeni- 
cian halting-place on the road to Babylon; Diogenes, of Babylon; Panetios, a pupil 
of Antipater of Tyre, who was born in Rhodes, a Phoenicia-Greek meeting-place 
as also was Cyprus, where Cicero and Pompey came to follow his teaching. 

6.5 
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pour la premihre fois dans l’histoire de I’humanit6 les germes de 1’6galit6 
entre les hommes et entre les nations, influenca les plus grandsjurisconsul- 
tes romains, d’origine phbnicienne, Papinien et Ulpien, puis les docteurs 
du christianisme I, a travers lesquels elle se perpktua jusqu’au sikcle des 
philosophes 2. Le terrain Btait pr$ark pour l’ceuvre lkgislative et constitu- 
tionnelle qui dkbuta avec les premibres dklarations de droits en Amtrique 
et en Europe, se continua avec les constitutions du XIX” sikcle, pour 
aboutir finalement, dans le droit des gens positif, aux chartes de San 
Francisco, de Bogota et d’Addis-Abbba, ainsi qu’& la DCclaration univer- 
selle des droits de I’homme, que sont venues confirmer les multiples 
rksolutions des Nations Unies et, en particulier, les dtclarations solennel- 
les pr&itBes de 1’AssemblCe gkkrale 1514 (XV), 2625 (XXV) et 2627 
(XXV). La Cour vient de l’affirmer & son tour. 

7. La Charte a consacrk 1’6galit6 en termes encore plus formels que 
ceux relatifs au droit de libre disposition des peuples, en proclamant dans 
le prBambule la foi des Nations Unies dans I’BgalitB des nations, grandes 
et petites, et en dklarant B l’article 2, alinta 1, que (( L’Organisation est 
fondCe sur I’kgalitB souveraine de tous ses Membres~~. L’Assemblte 
g&&ale eut maintes fois l’occasion d’affirmer le droit a 1’CgalitC et les 
droits fondamentaux qui en dkrivent. 11 en a Btb ainsi chaque fois que 
1’Assemblke g&&ale, retenant sa compttence nonobstant la prktention 
des Etats que ces droits, n’btant pas sanctionnks par le droit international, 
relevaient de leur comp&ence nationale. L’Afrique du Sud s’est ainsi 
rkgulikrement p&value de sa compktence interne, dtniant celle des 
Nations Unies, lorsqu’elle a BtB accuske depuis 1946, session aprks session, 
de pratiquer l’aparlheid en violation du droit & I’tgalitC. Les r&olutions 
successives de l’Assemblt%e g&kale rejetant la thkse sud-africaine 
impliquaient que l’kgalitt: et les droits fondamentaux viol& par l’apartheid 
constituent des obligations placCes sow la protection de la loi inter- 
nationale et rentrent comme telles dans la comp&ence des Nations 
Unies. 

Tout dernikrement, le 26 mai 1971, le Comitk special sur l’upartheid 
dkidait de s’opposer B tout dialogue avec 1’Afrique du Sud qui ne com- 
porterait pas la reconnaissance prkalable de l’Bgalit8 i la population noire. 

’ Bertrand Russell Bcrit dans son ouvrago Histoty of Western Philosophy, p. 275- 
276: ((By nature, the stoics held, all human beings are equal . . . Christianity took 
this part of the stoic teachings, )I 

2 Pour cette Bclosion du concept de l’Bgalit6 en terre phknicienne, son adoption 
par le monde g&o-remain et le christianisme. son dCveloooement & travers les 
tribulations des- temps, on peut consulter notamment, outre’gertrand Russell dkjja 
citC, Emile Brehier, Histoire c/e la philosophic. tome 2, p. 228 et 234: Rodis-Lewis, 
La morale stokiettne, p. 11 et 74; 6, Rodier, Etudes &.philosophie g;ecqrre, p. 219; 
220 et 231; Fritz Schulz, History of Roman Legal Science, p. 61; Ernest Renan, 
Histoire des origittes dtr christiatrisme. 
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sowing for the first time in mankind’s history the seeds of equality be- 
tween men and between nations, influenced the greatest of the Roman 
jurisconsults who were of Phoenician origin, Papinius and Ulpian, and 
then the doctors of Christianity l through whom it was eventually trans- 
mitted to the Age of Reason 2. The ground was thus prepared for the 
IegisIative and constitutional process which began with the first declara- 
tions or bills of rights in America and Europe, continued with the consti- 
tutions of the nineteenth century, and culminated in positive international 
law in the San Francisco, Bogota and Addis Ababa charters, and in the 
Universal Declaration of Human Rights which has been confirmed by 
numerous resolutions of the United Nations, in particular the above- 
mentioned declarations adopted by the General Assembly in resolutions 
1514 (XV), 2625 (XXV) and 2627 (XXV). The Court in its turn has now 
confirmed it. 

7. The Charter has consecrated the principle of equality in even more 
categorical terms than it uses for the right of peoples to self-determination 
by reaffirming in its preamble the faith of the United Nations in the equal 
rights of nations large and small, and by declaring in Article 2, paragraph 
1, that “The Organization. is based on the principle of the sovereign 
equality of all its Members”. The General Assembly has many times had 
occasion to affirm the right to equality and the fundamental rights which 
derive therefrom, This has been the case every time that the General 
Assembly has decided that it had competence notwithstanding the claim 
by States that such rights did not enjoy the protection of international law 
and therefore fell within their own national jurisdiction. Thus South 
Africa has regularly sought to rely on its domestic jurisdiction, denying 
the competence of the United Nations whenever since 1946, at session 
arter session, it has been accused ofpractising aparfheidin violation of the 
right to equality. The successive resolutions of the General Assembly 
rejecting this contention by South Africa have given it to be understood 
that the equality and fundamental rights violated by aparfheid constitute 
obligations which are in fact placed under the protection of international 
law and as such fall within the competence of the United Nations. 

Only recently, on 26 May 1971, the Special Committee on Apartheid 
decided to oppose any dialogue with South Africa unless based on prior 
recognition of the equality of the Black population. 

1 Bertrand Russell, in his History of Weslert~ Ndosophy, pp. 275 f., writes: “By 
nature, the stoics held, all human beings are equal . . . Christianity took this part of 
the stoic teachings.” 

* For this flowering of the concept of equality in the ancient land of Phoenicia, 
its adoption by the Graeco-Roman world and Christianity, and its development 
through the vicissitudes of time, the following works may be consulted: Bertrand 
Russell, op. cit.; Emile Brehier, Histoir’e de la philosophic, Vol. 2, pp. 228 and 234; 
Rodis-Lewis, La morale stoi’ciem~e, pp. 11 and 74; G. Rodier, Etudes de philosophic 
grecqrre, pp. 219, 220 and 23 1 ; Fritz Schulz, Histovy qf Roman Legal Science, p. 67; 
Ernest Renan, Histoirc des origihes du chistintrisme. 
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Au surplus, comment ne pas admettre comme obligatoires des principes 
et des droits qu’il est ICgitime de dtfendre les armes 9 la main, ainsi qu’en 
a convenu la communautk internationale? C’est ce que n’ont cesst d’affir- 
mer I’Assembl6e g&&ate et le Conseil de s&uritC depuis 1966, en pro- 
clamant la kgitimitk de la lutte du peupIe namibien et de tous autres 
peuples dependants pour la dtfense de Ieurs droits. De plus, dans sa 
r&solution 2396 (XXIIT) du 2 dkembre 1968, 1’AssemblCe g8nCralc, se 
rkfkrant expresskment aux droits de I’homme et & la lutte pour leur mise 
en wvre, 

II R&fjSrme sa reconnaissance de la ItgitimitC du combat que mkne 
la population de 1’Afrique du Sud pour assurer la jouissance des 
droits de l’homme saris exception. 1) 

Cette dernikre r&solution, adopt&e B l’unanimit6, mains les deux voix 
de 1’Afrique du Sud et du Portugal, montre que la communauti: inter- 
nationale dans son ensemble juge les droits de I’homme susceptibles 
d’etre dkfendus par la force des armes, les considkant par conskquent 
comme des droits imp6ratifs pourvus d’une sanction effective, c’est-h-dire 
faisant corps avec le droit international positif. L’opposition des deux 
Etats du Portugal et de I’Afrique du Sud ne diminue pas l’autoritk 
juridique de cette rksolution, car on ne pouvait leur demander de faire 
acte d’hCroj:sme en se condamnant eux-mCmes. Le Conseil de stcuritk B son 
tour, dans sa rksolution 282 (1970) ordonnant l’embargo sur les armes B 
destination de 1’Afrique du Sud a reconnu 

(( la lkgitimitk du combat que mkne le peuple opprimk de I’Afrique du 
Sud pour assurer les droits de l’homme et les droits politiques 
BnoncBs dans la Charte des Nations Unies et dans la DCclaration 
universelle des droits de l’homme U. 

Cet accord de I’Assembl8e g&&ale et du Conseil de stcuritk est de 
nature B mettre le point final au caractere obligatoire des droits de 
I’homme. 

On remarquera, de surcroit, que I’AssemblBe gCntrale a assimile les 
actes rentrant dans le cadre de I’apartlteid, actes violant les normes 
fondamentales de I’kgalit& et de la libertt et presque tous les autres droits 
de l’homme, aux crimes de guerre et aux crimes centre l’humanit6 en en 
proclamant l’imprescriptibilitk dans la convention internationale du 
26 novembre 1968. Les violations des droits de Yhomme par la pratique 
de l’apartheid, elle-mime violation de l’Cgalit6 et des droits qui en sont 
les corollaires, sont done punissables, au sens de la communautt: inter- 
nationale, tout autant que les crimes centre I’humanitC et les crimes de 
guerre, sanctionnCs par le statut du tribunal de Nuremberg, La &solution 
2074 (XX) de I’AssemblCe g&&ale a mCme condamnk I’apartheid (( com- 
me constituant un crime centre l’humanitk)). Comment des Etats - 
autres que le Portugal et I’Afrique du Sud tant de fois dBnoncCs par les 
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For the rest, how is it possible not to recognize the binding force of 
principles and rights which the international community has agreed that 
it is legitimate to defend by force of arms? That is what the General 
Assembly and the Security Council have been affirming ever since 1966 in 
proclaiming the legitimacy of the Narnibian people’s struggle, and that 
of all other dependent peoples, to defend their rights. What is more, in 
its resolution 2396 (XXIII) of 2 December 1968, the Genera1 Assembly, 
making specific reference to human rights and the struggle for their 
implementation, reaffirmed- 

“ . . . its recognition of the legitimacy of the struggle of the peoples 
of South Africa for all human rights.” 

This resolution, adopted unanimously but for the two votes of South 
Africa and Portugal, demonstrates that the international community as a 
whole deems it legitimate to defend humari rights by force of arms; it thus 
considers ,them to be peremptory rights endowed with effective sanction, 
or in other words that they are part .and parcel of positive international 
law. The opposition of two States, Portugal and South Africa, does not 
diminish the legal authority of that resolution, because they could not be 
expected to go to the heroic length of condemning themselves. The 
Security Council in its turn, in resolution 282 (1970) ordering an embargo 
on the shipment of arms to South Africa, recognized- 

‘I the legitimacy of the struggle of the oppressed people of South 
Af%ca in pursuance of their human and political rights as set forth 
in the Charter of the United Nations and [in] the Universal Declara- 
tion of Human Rights”. 

This concordance or view between the General Assembly and the 
Security Council offers final confirmation of the binding nature of human 
rights. 

It will also be noted that the General Assembly equated acts which 
result from the policy of apartheid and thus violate the fundamental laws 
of equality and liberty, and nearly all other human rights, to war crimes and 
crimes against humanity when, in the I’nternational Convention of 26 
November 1968, it declared them liable to prosecution without statutory 
limitation. Thus, in the eyes of the international community, violations 
of human rights by the practice of apartheid, itself a violation of equality 
and of the rights which are its corollaries, are no less punishable than the 
crimes against humanity and war crimes upon which the Charter of the 
Nuremberg Tribunal visited sanctions. General Assembly resolution 
2074 (XX) even condemned apartheid as constituting “a crime against 
humanity”. For how can States-other than Portugal and South Africa, 
so often denounced by the United Nations-cast doubt on a tenet to 
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Nations Unies - peuvent-ils mettre en doute, aprbs en avoir convenu, 
que les droits de l’homme revCtent un caractkre obligatoire? Tant est vrai 
le mot du philosophe catholique Jacques Maritain: 

I( . . . B l’origine de l’incitation sect&e qui pousse sans cesse a la 
transformation des sociCtts, il y a le fait que I’homme posskde des 
droits inalibnables, et que cependant ]a possibilitB de revendiquer 
justement I’exercice de tels ou tels d’entre eux lui est We par ce qui 
subs&e d’inhumain B chaque &poque dans les structures sociales 1) I. 

Les droits humains dont la violation par la pratique de I’apartheid est 
punissable au m&me titre et dans les memes conditions que les crimes de 
guerre et les crimes centre I’humanitk, tel le gknocide, sont B dtterminer 
en relevant par la suite et au courant de l’argumentation, les actes consti- 
tutifs de l’aparfheid. .Je le fais au paragraphe 8 irlfine. 

8. La Cour ne pouvait s’abstenir de verifier la &alit& de la pratique de 
I’apartheid qui, non seuIement est contraire B l’obligation du mandataire 
d’assurer le bien-Ctre matbriel et moral et le progrks social des populations 
sous mandat, mais contrevient aussi aux principes d’6galit6 et de libertk, 
et aux autres droits qui en dkrivent pour les individus et les peuples. 
Si l’apartheid n’ktait retenu que comme we violation du mandat, sa 
condamnation ne serait pas, comme i] se doit, radicale. I1 n’est pas, en 
effet, pratiquk uniquement par I’Afrique du Sud, ancien Etat mandataire, 
et rien qu’en Namibie, anciennement sous mandat. I1 est d’une extension 
plus large. 11 est pratiqud dans des pays qui ne sont pas SOLIS tutelle. I1 
doit &tre dCfini et &prim6 comme le serait tout attentat contreI’Cgalit6 
humaine et la libertk individuelle ou nationale. 11 doit &tre saisi, comme il a 
CtB dit par 1’Assemblte g&n&ale, comme un crime centre I’humanitC, 
commis en I’espke au prkjudice du peuple namibien. La violation de 
I’obligation de p&enter un rapport ZI la satisfaction du Conseil de la 
SociCt6 des Nations, OLI celle de transmettre les pktitions des habitants, 
toutes deux obligations connexes relatives aux garanties de bonne 
exkcution des obligations principales propres au mandat-tutelle, ne 
revCtent pas ]a m&me gravitk que ]a violation de ces dernikres. On ne 
saurait done opter pour la solution de facilitk consistant k justifier la 
r&vocation du mandat par le refus de faire rapport 5 l’Assembl&e g&-&ale 
et de transmettre les pktitions, voire par le refus de collaborer avec les 
cornit& crdks par les Nations Unies, et nkgliger en m&me temps les vio- 
lations les plus graves en ne faisant pas I’effort d’en relever les preuves, 
SOUS le vain prktexte que fa possibilitk n’a pas ttC donnke B un Rat 
d’exposer les faits, preuves que la prockdure &rite et orale contient en 
surabondance. L’Assembke gkn6rale l’a bien compris qui a re]evC d 
l’unanimitC, 1’Afrique du Sud et le Portugal except&s, outre la violation du 

’ Ar~orrr de ln Dr’cloralion urriverselle CICS choirs de i’hortwze, Unesco, 1948, p. 16. 
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which they have all subscribed, namely that human rights are binding in 
character? How true is what the Catholic philosopher Jacques Maritain 
once wrote : 

“ 
.  .  .  underlying the stealthy, perpetual urge to transform societies 

is the fact that man possesses inalienable rights while the possibility 
of claiming actually to exercise now this one, now that, is yet denied 
him by those vestiges of inhumanity which remain embedded in the 
social structures of every era’“. 

The particular human rights whose violation by the practice of upart- 
heid is punishable for the same reason dnd on the same terms as war 
crimes, and such crimes against humanity as genocide, will be indentified 
when, at the end of section 8, I come in the course of the argument to deal 
with the various acts which go to make up apartheid. 

8. The Court could not refrain from ascertaining the real nature of the 
practice of apartheid, which is not merely contrary to the Mandatory’s 
obligation to ensure the moral and material well-being and social progress 
of the population under Mandate, but also contravenes the principles of 
equality and liberty, and the other rights deriving therefrom for indivi- 
duals and peoples alike. The condemnation of apartheid, if it were only 
taken into account as a violation of the Mandate, would not be radical, as 
it should be. For it is not only practised by the former mandatory State of 
South Africa, nor only in the former mandated territory of Namibia. It is 
more widespread. It is applied in countries which are not under tutelage. 
It should be delineated and punished as any other attempt upon human 
equality and individual or national liberty would be. It should be appre- 
hended, in the General Assembly’s words, as a crime against humanity, 
committed in this case against the Namibian people. The breach of the 
obligation to submit a report to the satisfaction of the Council of the 
League, or to transmit the petitions of the inhabitants, both of which are 
obligations bound up with the safeguards for the due performance of 
the principal obligations assumed by the trustee-.Mandatory as such, is 
not laden with the same degree of gravity as the violation of the latter 
themselves. It is therefore inadmissible to choose the easy way out and 
justify the revocation of the Mandate by reference to the refusal to report 
to the General Assembly or transmit petitions, or even the refusal to 
collaborate with the committees set up by the United Nations, while at 
the same time overlooking the gravest violations by failing to make the 
effort to adduce the proofs thereof, on the hollow pretext that a State has 
not been given an opportunity of producing factual evidence, when both 
the written and the oral proceedings contain superabundant proof. This 
point was grasped by the General Assembly when, with the exception of 

’ AUI’OIII. de la Ddclaration universelle des droits de /‘hornme, Unesco, 1948, Q. 16. 
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South Africa and Portugal, it unanimously took account of the breach 
not only of the Mandate, but also of the Charter and the Universal 
Declaration of Human Rights. As is plain from the texts of its many 
resolutions, what decided the United Nations to penalize South Africa’s 
conduct was much less the non-compliance over reports and petitions 
than the flagrant violation of the most essential principles of humanity, 
principles protected by the sanction of i?tetnational law: equality, of 
which apartheid is the negation; freedom, which finds expression in the 
right of peoples to self-determination; and the dignity of the human 
person, which has been ,profoundly injured by the .measures applied to 
non-White human beings. 

That point having been made clear, a reply must nevertheless be given 
to two objections raised in connection with the practice of apartheid and 
the necessity of denouncing it with a view to determining the legal con- 
sequences. 

When, in the first place, it is maintained that the request for advisory 
opinion formulated by the Security Council is not concerned with rrparf- 
heid, it is surely forgotten that the application of that doctrine has been 
the underlying cause of the United Nations’ action ever since the earliest 
days, from the raising of the question by India in 1946 to resolution 2145 
(XXI) of 1966, which revoked the Mandate, and those adopted since. 
Resolution 2145 (XXI), which was reaffirmed by the Security Council 
resolution, 276 (1970), to which. resolution 284 (1970) requesting the 
opinion of the Court refers, contains the following paragraph: 

“ReaJ%irming its resolution 2074 (XX) of 17 December 1965, 
in particular paragraph 4 thereof which. condemned the policies of 
apartheid and racial discrimination practised by the Government of 
South Africa in South West Africa as constituting a crime against 
humanity.” 

In view of this, can it still be said that the request for the Court’s opinion 
does not entitle it to deal with the subject of apartheid? 

Nor is it any excuse for evading examination of the practice of rrparf- 
heid in Namibia to plead the absence of material proof of the application 
of that policy to the detriment of the Namibian people; for such proof, 
quite apart from ministerial admissions on the part of South A.frica, is to 
be found in abundance in the documentation of the proceedings. After 
reproducing some of these admissions, I will cite the official texts of the 
South African Government which demonstrate the facts of the matter and 
reveal the explanation, which is that the policy of apartheid has been 
applied not, as South Africa claims, in the interest of the population 
formerly under Mandate, but to the prejudice of that population and in 
the interest of the mandatory State and its own nationals. 

In the matter of admissions, four successive Prime Ministers from 1948 
to the present day, Dr, Malan, Mr. Strijdom, Dr. Verwoerd and Mr. Vor- 
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MM, Malan, Strijdom, Verwoerd et Vorster, quant B la dbfinition qu’ils 
donnent de la politique d’upartheid applicable tant en Afrique du Sud 
qu’en Namibie. Le D’ Malan, dans un discours prononcb en avril 1948, 
s’exprimait en ces termes : 

N La race europkenne de l’avenir sera-t-elle capable de maintenir sa 
maitrise, sa puretk et sa civilisation, ou se la&era-t-elle aller k la 
d&rive jusqu’k ce qu’elle soit submergke pour toujours, saris honneur, 
dans la mer noire de la population non europbenne de 1’Afrique du 
Sud? Des influences ttrang&res font que I’on demande de plus en plus 
souvent, avec une vdhtmence grandissante, que toutes les colour bars 
et les mesures de stgrtgation soient supprimtes; le rCsuItat ne pourrait 
&tre que celui-ci: la race blanche perdrait sa suprkmatie... 1) 

M. Strijdom, dkcrivant en avril 1955 sa politique devant le parlement, 
disait : 

(I Je parle net, je ne m’excuse pas. Ou bien I’homme blanc domine, 
ou bien c’est le noir qui prend le dessus . . . La seule faGon dont les 
Europeens puissent maintenir leur suprkmatie, c’est par la domina- 
tion... r 

Le Dr Verwoerd, parIant Cgalement au parlement en 1958, dtclarait: 

(L Le D’ Malan l’a dit, M. Strijdom I’a dit, je l’ai dit & maintes 
reprises et je le rCp&te ici: la politique d’upartheid s’oriente constam- 
ment dans la direction d’un dkveloppement de plus en plus &park, 
l’idkal Btant une stparation totale dans tous les domaines. 11 

Darts un autre discours plus circonstancik prononcd le 25 janvier 1963, 
il devait dire: 

J( R6duit B ses termes fondamentaux, la problkme est trbs simple: 
nous entendons garder blanche 1’Afrique du Sud . . . La garder blanche 
ne peut vouloir dire qu’une chose, la domination des Blancs. II ne 
suffit pas que les Blancs dirigent OLI guident, il faut qu’ils do.minent, 
qu’iIs aient la suprbmatie. Si nous admettons que le dtsir du peuple 
est clue les Blancs puissent continuer & se dkfendre en maintenant 
leur domination .., nous disons que ce r&&at peut &tre atteint par le 
dkveloppement sCpa.r& N 

Enfin, en mai 1965, M. Vorster, I’actuel premier ministre, dkclarait alors 
qu’il ttait ministre de la Justice: 

((A ce parlement auquel il incombe de ddcider du destin de la 
R6publique sud-africaine, c’est le Blanc, et le Blanc seul, qui aura 
le droit de sitger. 1) 

Ces declarations Ctabliraient a suflisance la pratique de I’a,~~r+~~ et les 
mobiles de ses auteurs. Mais les responsables dont les dklarations ont 
tt8 reprodrtites n’ont pas tt6 entendus par la Cour pour qu’ils en recon- 
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ster, have defined their concept of the apartheid policy, as applicable in 
both South Africa and Namibia, in declarations which offer proof con- 
clusive. In a speech made in April 1948, Dr. Malan asked: 

“Will the European race in the future be able to maintain its rule, 
its purity and its civilization, or will it float along until it vanishes 
for ever, without honour, in the Black sea of South Africa’s Non- 
European population? . . . As a result of foreign influences the 
demand for the removal of all colour bar and segregation measures is 
being pressed more and more continuously and vehemently; and all 
this means nothing less that that the White race will lose its ruling 
position , . .” 

In April 1955 Mr. Strijdom., describing his policy in Parliament, stated: 

“I am being as blunt as I can. I am making no excuses. Either the 
White man dominates or the Black man takes over . . . The only way 
the Europeans can maintain supremacy is by domination. . .” 

Dr. Verwoerd likewise stated to Parliament in 1958: 

“Dr. Malan said it, and Mr. Strijdom said it, and I have said it 
repeatedly and I want to say it again: The policy of apartheid moves 
consistently in the direction of more and more separate development 
with the ideal of total separation in all spheres.” 

Later Dr. Verwoerd went into greater detail in a speech on 25 January 
1963 : 

“Reduced to its simplest form the problem is nothing else than 
this: We want to keep South Africa White , . . Keeping it White can 
only mean one thing, namely White domination, not leadership, not 
guidance, but control, supremacy. If we are agreed that it is the 
desire of the people that the White man should be able to continue 
to protect himself by White domination . , . we say that it can be 
achieved by separate development.” 

Finally, in May 1965, the present Prime Minister, Mr. Vorster, then 
Minister of Justice, declared : 

“In this Parliament, whose business it is to decide the destiny of 
the Republic of South Africa, Whites, and Whites only, will have 
the right to sit.” 

Such declarations would afford ample proof of what the practice of 
apartheid means and what the motives of those who devised it were. But 
the Ministers whose declarations are here reproduced have not appeared 
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naissent la pleine authenticit ou qu’ils les expliquent et les cornmentent. 
Aussi je passe aux textes officiels prornulguts et pub& qui constituent & 
la fois une preuve mattrielle et un aveu, et dont l’CnumCration, quoique 
non exhaustive, rapporte la preuve des diverses manifestalions illicites de 
I’apartheid ainsi que des droits humains correspondants qui ont ttt viol&. 

Les principaux textes qui ant cet effet ,probatoire sont les suivants: 

I) Le Banter Trust and Land Act de 1936, relatif aux reserves pour les 
Africains, constituant une sCgr6gation territoriale dbfinitive, et qui Porte 
atteinte & la IibertC individuelle, au droit de libre d&placement et de 
libre rksidence et au droit de propri6tC (DCclaration universelie des droits 
de l’homme, art. I, I3 et 17). 

2) Le Natives [Urban Areas) Proclamation de 195 1, modifi6 en 1954, 
aux termes duquel les noirs ne peuvent rtsider dans les zones urbaines, 
sauf quelques exceptions; proclamarion qui viole les m&mes droits que 
le Bantu Trust and Land Act. 

3) Les Native Reserve Regulations de 1924 et de 1938, qui interdisent 
aux Africains dans les rkserves de les quitter OLI d’y retourner sans une 
autorisation spkiale, violant les droits humains p&it&. 

4) Le Native Administration Proclamation de 1922, qui interdit aux 
Africains de se dkplacer sans un laissez-passer, violant le droit de libre 
.dBplacement (art. 13). 

5) Le Native Building Workers Act de 1951, qui porte atteinte XIX 
principes d’tgalitt et de IibertC (art. I). 

6) Le F’rohibition oj’Political Interjkrence Act de 1968, qui interdit, en 
violation des KbertCs dkmocratiques, les partis g composition mixte 
(art. 21). 

7) Le South West .4fiYca A.jk’rs Amendment Act de 1949, qui mkconnait 
les droits politiques des Africains (art. 21). 

8) Le Master and Servants Proclamation de 1920, qui constitue en 
dtlit la rupture d’un contrat d’emploi, portant atteinte au droit du 
travail et $ la dignitt humaine, et rktablit, en quelque sorte, le travail 
for& (art. I et 23). 

9) Le Prohibitior? qf’Mixed Marriages Ordinance de 1953, qui considke 
nuls les rnariages entre noirs et blancs, violant le principe d’kgalitb et: les 
droits de la famille et la dignitk humaine (art. I et 16). 

10) Le Terrorism Act de 1967, destinC h dormer plein effet A la pratique 
de I’apartheid par- me rtpression s&he qui viole les principes les plus 
sack du droit criminel, B savoir la Egalitb des dklits, les rbgles relatives 
B la dCfinition de I’action principale et de la complicitC, la non-rktro- 
activitt des dCIits et des peines, la prksomption d’innocence, la rbgle de 
la chose jugte. 
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before the Court to certify their full authenticity or to explain and com- 
ment upon them. I therefore turn to the official texts which have been 
promulgated and published, and which constitute at one and the same 
time material proof and an admission; their mere enumeration, even 
though not exhaustive, demonstrates the various forms in which the 
unlawfulness of upnrtheid is manifested and the corresponding human 
rights which have been violated, 

The chief texts possessing this probative effect are the following: 

1. The Bantu Trust and Land Act of 1936, concerning reserves for 
Africans which constitute permanent territorial segregation; it thus 
encroached upon personal liberty, freedom of movement, freedom of 
residence and the right to own property (Universal .Declaration of 
Human Rights, Arts. 1, 13 and 17). 

2. The Natives (Urban Areas) Proclamation of 1951, amended in 1954, 
under which Black persons may not, with a few exceptions, reside in 
urban areas; this Proclamation infringes the same rights as the Bantu 
Trust and Land Act. 

3. The Native Reserve Regulations of 1924 and 1938, which forbade 
Africans in the reserves to leave them or return to them without special 
authorization; this also violates the human rights mentioned above. 

4. The Native Administration Proclamation of 1922, which forbids 
Africans to circulate without a pass; this violates the right to freedom 
of movement (Art. 13). 

5. The Native Building Workers Act of 1951, which encroaches upon 
the principles of equality and liberty (Art. 1). 

6. The Prohibition of Political Interference Act of 1968, which, in 
violation of democratic freedoms, prohibits parties of racially mixed 
membership (Art. 21). 

7. The South West Africa Affairs Amendment Act of 1949, which 
flouted the political rights of the Africans (Art. 21). 

8. The Master and Servants Proclamation of 1920, which makes the 
breach of a contract of employment a punishable offence; this constitutes 
an infringement of the right to work and an affront to human dignity, 
and virtually reintroduces forced labour (Arts. I and 23). 

9. The Prohibition of Mixed Marriages Ordinance of 1953, which 
regards marriages between Blacks and Whites as void; this is another 
affront to human dignity and violates the principles of equality as well 
as the rights of the family (Arts. 1 and 16). 

IO. The Terrorism Act of 1967, intended to enforce apartheid through 
severe repression, which violates the most sacred principles of criminal 
law, namely the rule mtllunz crimen sine Iege, the rules relating to the 
definition of principal and accessory, the non.-retroactivity of penal laws 
and of penalties, the presumption of innocence, and the rule of resjmdicata. 
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, l~ ~~ Sl,,,pr~fsio,j sf C~jj~jlll~jli.yj~l Act lie IVSO, CtCl~dU h lit Nanlibic, 
qui pr&ente les &mes caract&istiqucs illicites tjtlc III IOi crrtltrc Ic 

terrorisme. 

11 n’& pas saris intCr&t, en Mnitive, de I’iipjXILLT l\UC lit C’ommissiun 
des droits de l’homnle d&nonce diills $21 IYh~l~~i~~Il 3 (ssji’) dc I’)hH ICS 

lois et Ies Pratiques de I’qmrtlreid et 

(( Con&nlne les agissen)ents dll ~OllVc*rIlcIil~I~~ dCt I’I~l’r’illUc dU 

Sud qui poursuit et intensilie S:l. pOIiticlue ihiiiiik\iw d*it/“rrfh’ir/ L\lt 
violation totale et fl~Lgri~l~tc (it Ia Chrte UPS Nittil,ns ldnies CI tic Ia 
D&c]aration universelIe des droits de l’h~~~. 2) 

En concIusion de ce qui pr&L:dc, il cst pcrmis de croirL’ qtic I’A~~~t~~hkk 
g&&ale n’errait pas Iorsqu’eIIe soulignait, dimS Ii1 t’hrltltit)tl 395 (V) tl11 
2 d&embre 19.50, que tolit systhe de s&gr&gatiO~~ IYtCiitlC. tCl I*CZ/Wr/ht'itf. 

est automatiquement fond6 sur &S doctrines dc discriniinatiorr r;rcih. 
EIle n’a Pas && mains catdgoriquc dans sit tICcIur;llion suf’ I’~limi~rulic~n 
de toutes Ies formes de discrimination raciale ad~pth pat’ ~1 ri’soIuliort 
1904 (Xvlll). Cette d&&ration condamne Ia. discriminaliiln riiciitlL' ct 
I’ap&widcomme une violation des droits Jc l’hmme. Iilk il et6 ~l~pttic 
a I’unanimitt. On comprend difficilement aprh WI LICCord @nrjral clcs 
Etats, dont certains disposent des moyens J’investi&~tior~ les plus 
complets, qu’on puisse douter de Ia r&M du fait illicitc tlu’ils &- 
noncent. 

La condamnation de I’upar~/wid a, au surplus. dfp:M Ic st;ule dcs 
dhlarations pour passer dans celui des conventions (>hliyatoircs. I.;1 
convention internationale sur I’&limination dc toutcs Iss limncs dc 
discrimination raciale, comprenant naturellement I’~/w~/wh/, adop(h 
par I’AssemblCe gCnt5rale le 21 dhembre 1965, est cntrtfc en vigucur Ic 
4 janvier 1969. 

9. L’Afrique du Sud n’a pas contest4 unic~uement la matCri;\litd ks 
faits, mais aussi I’interprdtation yui en a &d domCe p&r I’Axic~rl~l~e 
gknhle et Ie Conseil de sCcuritC. Le point de VW yu’cllc hc,utiwl, ct 
que tous les Etats lui dtinient, m&me ceux yui discutcnt Iu validit& des 
mesum prises A son tgard, esl: que son aclnlinisrration a 6115 prcicistinlrilt 
cowue en we de rktliser les objectifs du mandat consistant ri uG:crr>itrc 
le bien-&tre et le pro& social des populations; que I’u/w-t/ll+/, tw 
ddveIoPPement skpart de ces populations, auruit ftd instaur& ~11 etch& 
quence dans Ieur intCr& &ant donne Ieur dl;lt tI*bkoIutitrn hoci;ilc; 
que les mesures Prises, jughes contraires aux disposilions & 1;~ C’hartc cf 
a la Dhlaration universelIe cles droits de I’hmme, IW(;~~~WY~L pnr Ia 
rksolution 214.5 WI) rhoquant le manda~, Ctaicnt ~gulemctll justifides 
Par les circonstances inhdrentes au milieu hunlain ct II~ tcndcni qll*h Iu 
rtahation de la mission dont I’Afrique (111 Sud a 616 invcs(ie. 

La Cour a fort justement rapport& 2~11 jx~~r~~phc 131 cl~ I‘;~vis, Ii1 
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11. The Suppression of Communism Act of 19.50, extended to Namibia, 
which has the same unlawful characteristics as the Terrorism Act. 

It is, in sum, not without interest to recall that the Commission on 
Human Rights, in its resolution 3 (XXIV) of 1968, denounced the laws 
and practices of apartheid and condemned- 

“ . . . the Government of South Africa for its perpetuation and 
intensification of the inhuman policy of apartheid, in complete and 
flagrant violation of the Charter of the United Nations and the 
Universal Declaration of Human Rights”. 

In the light of the foregoing itisjustifiable to consider that the General 
Assembly was not mistaken when, in resolution 395 (V) of 2 December 
1950, it emphasized that any system of racial segregation, such as aparf- 
heid, is necessarily based on doctrines of racial discrimination. The 
Assembly was no less categorical in its Declaration on the Elimination 
of All Forms of Racial Discrimination, adopted by resolution 1904 
(XVIII). This Declaration condemns racial discrimination and apartheid 
as violating human rights. It was adopted unanimously. Given this gen- 
eral agreement of States, some of which have the fullest possible means 
of investigation at their disposal, it is difficult to understand how the 
material existence of the illegalities they denounce can be doubted. 

Furthermore, the condemnation of apartheid has passed the stage of 
declarations and entered the phase of binding conventions. The Inter- 
national Convention on the Elimination of All Forms of Racial Dis- 
crimination-naturally including apartlzeid-adopted by the General 
Assembly on 21 December 1965, came into force on 4 January 1969. 

9. South Africa has not only contested the material existence of the 
facts but also the interpretation placed upon them by the General As- 
sembly and the Security Council. Tts point of view-rejected by all States, 
even those which question the validity of the measures taken against 
South Africa-is that its administration has been designed with the 
precise aim of realising the objectives of the Mandate, these being to 
promote the well-being and social progress of the inhabitants; that ac- 
cordingly apartheid, or the separate development of these populations 
was, given their stage of social evolution, instituted in their own interest: 
that the measures which have been deemed contrary to the provisions 
of the Charter and to the Universal Declaration of Human Rights, in 
particular by resolution 2145 (XXI) revoking the Mandate, were justified 
by the socio-anthropological circumstances and are directed solely to 
the accomplishment of the mission entrusted to South Africa. 

The Court, in paragraph 131 of the Advisory Opinion, has very justly 
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preuve textuelle de I’illCgalitC de la pratique de l’apartheid. Des preuves 
concr&es peuvent Cgalement Ctre tirCes des faits sans plus ample inform& 
Quand de pareilles preuves sont susceptibles d’kre rapportCes, il convient 
de les prCsenter pour rendre encore plus dticisives, si besoin est, les 
conclusions de la Cow. Je traiterai, B ce propos, de deux questions que 
la Cow n’a pas abordCes et qui sont stiles a la clartC du sujet: l’une pour 
repondre g la prCt.ention que le peuple namibien n’en est pas un; l’autre 
afin de rCfuter l’affirmation que I’apapfheid &pond a l’obligation du 
mandataire de promouvoir le bien-&tre du peuple SOLH mandat et son 
progrbs social. 

10. L’argument auquel 1’Afrique du Sud s’attache avec le plus de 
vCMmence est la disparitC des ethnies en Namibie. Pour justifier la 
politique d’upartheid qu’ils appliquent tant en RBpublique sud-africaine 
qu’en Namibie, l.es gouvernements successifs de Pretoria ont avan& la 
th&se selon laquelle les autochtones dans le sud-ouest de 1’Afrique n’ont 
jamais constitu4 un peuple, et qu’en raison des oppositions ethniques 
et sociologiques qui les divisent et les dressent les uns centre les autres, 
seule la politique de dtveloppement s&par& fondle sur Ies institutions 
tribales pouvait leur assurer le bien-&re et le progrb social. Cette 
assertion permettait au Gouvernement sud-africain, non seulement de se 
dtfendre de faire une politique de discrimination raciale, mais aussi de 
rejeter toute accusation de violer les dispositions du mandat et de la 
Charte et de contrevenir 9 la DCclaration universelle des droits de 
l’homme. Je me propose de montrer, en consCquence, que la prCmisse sur 
laquelle I’Afrique du Sud se fonde pour justifier ses m&hodes d’ad- 
ministration de la Namibie est fausse; que le peuple namibien, lointain 
hCritier d’une vieille civilisation qui n’avait rien & envier en son temps a 
I’Europe, avait, avant le rtgime colonial, participt & la constitution de 
grands empires, nonobstant la multiplicitt des ClCments dont il se compose 
comme tant d’autres peuples. 

Que de peuples se sont en effet constituCs d’ClCments humains divers 
et vari&s, de nos jours et tout au long de l’histoire. La mu1tiplicitC des 
ethnies n’a pas fait obstacle a la formation des peuples et des Etats en 
Afrique. Sans parler des Etats anciens du Ghana, du Mali, de Bournou, 
d’Axoum, de Kivu, du Benin et des Bantous, ainsi que de 1’Etat du 
Congo c&C par le congrbs de Berlin, on ne peut nier qu’un grand nombre 
des quelque trente Etats lib&s depuis 1960 sont multiraciaux. D’autres 
exemples analogues se rencontrent en Asie avec l’lnde, la Chine, le 
Pakistan. En Europe, plus d’un Etat conserve le souvenir, parfois vivace, 
de I’union aujourd’hui parachevke; telle celle de la Suisse, de la TchCco- 
slovaquie ou de la Yougoslavie; ou celle du Royaume-Uni depuis les 
invasions nordiques et j usque sous les rkgnes de Henri VIII (incorporation 
du pays de Galles) et d’Anne Stuart (union de 1’Angleterre et de 1’Ecosse). 
Et pour revenir & YAfrique du Sud, ne la voit-on pas gouvernCe par la 
minorit blanche qui est formke de l’union d’immigrants de nationalitts 
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adduced the textual proof which exists of the unlawfulness of the 
practice of apartheid, Concrete proof could likewise be drawn from the 
facts already in’the Court’s possession. When it is possible to refer to 
such proofs, it is even better to present them in order to reinforce, if 
need be, the decisiveness of the Court’s findings. In this connection I 
propose to deal with two questions which the Court has not touched 
upon but which afford opportunities for further clarification: in order, 
first, to meet the assertion that the Namibian people is not a people and, 
secondly, to refute the claim that rrpnrflzeidcorresponds to the Mandatory’s 
obligation of promoting the well-being and social progress of the people 
under Mandate. 

10. The argument to which South Africa clings most tenaciously is that 
of the disparity of the various ethnic groups in Namibia. Tn order to justify 
the policy of apartheid applied not only in the Republic of South A.frica 
but also in Namibia, successive Pretoria governments have put forward 
the argument that the natives in the south-west of Africa have never form- 
ed a people, and that, because of the ethnic and sociological differences 
which divide them and set them against each other, only the policy of 
separate development based upon their tribal institutions could ensure 
their social well-being and progress. This assertion has been used to 
buttress denials by the South African Government that it pursued a po- 
licy of racial discrimination and has also permitted it to reject any accu- 
sation that it violated the provisions of the Mandate and the Charter or 
contravened the Universal Declaration of Human Rights. I therefore 
propose to show that the premise upon which South Africa bases this 
justification of its methods of administration in Namibia is a false one; 
that the Namibian people, ultimate heir of an ancient civilization which 
in its heyday rivalled anything in Europe, had, before the days of the 
colonial rCgime, taken part in the making of great empires, notwith- 
standing the multiplicity of the elements of which it, like so many other 
peoples, is composed. 

How many of the peoples that have come into being, throughout his- 
tory and in our times, have not in fact been made up of a variety of 
human elements? Multiplicity of ethnic entities has been no obstacle 
to the formation of peoples and States in Africa. Not to mention the 
ancient States of Ghana, Mali, Bornu, Axum, Kivu, Benin and that of 
the Bantus, or the Congo State of the Berlin Conference, it cannot be 
denied that a large number of the 30 or so States liberated since 1960 
are multiracial. Tndia, China and Pakistan offer similar examples in Asia. 
Many States of Europe also preserve what is sometimes no faded memory 
of a now complete process of union: for example, Switzerland, Czecho- 
slovakia, Yugoslavia, or the United Kingdom from the Norse invasions 
down to the reigns of Henry VIII (incorporation of Wales in England) 
and Queen Anne (union with Scotland). Moreover, is not even the South 
Africa of today governed by a White minority formed by the union of 
immigrants of different national origins-Germans, English, Dutch and 
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d’origines diff&=entes: Allemands; Anglais, Hollandais et quelques autres, 
alors que le peuple de Namibie, de tout temps maitre du pays, est au- 
jourd’hui uni par des aspirations communes, fondement juridique de la 
nation, SL une vie indtpendante et libre, quel que soit le regime politique 
qu’il se choisira apres l’inddpendance, 

Une incursion dans les.faits montrera, tout d’abord, ce qu’ktait la 
vie juridique en Afrique, et ce qu’on appelait alors le droit africain, par 
opposition au (I droit public de I’Europe 1); un droit africain illustrk, si 
l’on peut dire, par la monstrueuse erreur que les auteurs de I’acte de 
Berlin ont commise et dont les skquelles n’ont pas encore disparu de la 
sc&ne politique africaine. Monstrueuse erreuc et flagrante injustice que 
celles de considtrer 1’Afrique sub-saharienne (( territoires sans maPtre )) & 
partager entre les puissances pour Metre occupCe et coloniske. Alors que 
dkja Vitoria tcrivait au XVI’ sikle que les EuropCens ne peuvent acqukrir 
la souverainetk sur les Indes par le pro&& de l’occupation, car elles ne 
sont pas territoires sans make. 

Par une ironie du sort, la dkclaration issue du congrks de Berlin en 
1885 tenant le continent noir pour R territoires saris maitre )), visait des 
rigions qui ont vu naitre et se d&lopper des Etats et des empires 
florissants. On ne devrait pas, en effet, ignorer ce qu’Ctait 1’Afrique avant 
clue ne s’y soient abattus les deux plus grands flCaux que l’histoire de 
l’humanitk ait jamais rapport&: la traite des noirs, qui a s&i pendant 
des sibcles, B une Cchelle jamais connue, et le colonialisme, exploitant 
9 outrance hommes et biens. Avant que ces terribles ACaux n’aient dkferlt 
sur le continent noir, les peuples africains avaient constitut des Etats, 
voire des empires de grande civilisation. Seule I’Abyssinie, par sa r&is- 
tance farouche, Cchappa k la traite et rejeta le colonialisme, sauvegardant 
ses vCn6rables institutions ttatiques. Des Etats moins anciens, mais aussi 
fortement structurks que le pays des n&us, n’offrent aujourd’hui d la we 
que des ruines rappelant d’Cvanescents souvenirs. 11 est aussi juste 
qu‘utiie de les Cvoquer un a un. 

D&s les premiers sikles de 1’8re chrktienne, l’empire du Ghana, dont 
la puissance et la richesse n’avaient pas d’kgales en Europe occidentale 
aprks la chute de I’empire romain. L’empire du Mali, qui s’ktendait sur 
des territoires plus vastes que I’Europe, alors qu’une notable partie de 
celle-ci Ctait divistie en fiefs souvent en Iutte les uns centre les autres; 
au centre de cet empire brillait une universitC plus ancienne que toutes 
celles de 1’Europe: I’universitt de Tombouctou, ZI propos de laquelle on 
disait, pour en marquer la splendeur, que le profit qui y ktait tirB de la 
vente des manuscrits dkpassait ceIui de toute activitb Cconomique. 
L’Etat de Bournou, dont la prospCritC Btait encore teiie qu’au XIX” 
sikcle, a la veille de la conqu&te, lorsqu’un voyageur anglais s’y rendit, 
la condition des plus humbles lui parut deuce et heureuse. Les civilisations 
des Grands Lacs, oti l’on retrouve des vestiges de routes, de canaux 
d’irrigation, de digues, des aqueducs d’une technique admirable. Passant 
saris nous y arrCter par les civilisations d’Axoum, de Kivu, de B&in, 
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several others? Whereas the people of Namibia, which always used to 
be the master of the country, is nowadays united by common aspirations, 
the legal foundation of nationhood, towards a life of independence and 
freedom, whatever may be the political rCgime which it will select after 
obtaining independence. 

Tf we take a look at the historical facts, we shall see, in the first place, 
what legality used to be taken to mean in Africa and what it was which 
used to be called “African law” as opposed to “the public law of Europe”; 
an African law illustrated-if one can apply the term--in the monstrous 
blunder committed by the authors of the Act of Berlin, the results of 
which have not yet disappeared from the African political scene. It was 
a monstrous blunder and a flagrant injustice to consider Africa south of 
the Sahara as terrae nullius, to be shared out among the Powers for oc- 
cupation and colonization, when even in the sixteenth century Vitoria 
had written that Europeans could not obtain sovereignty over the Indies 
by occupation, for they were not terra mtIIiL/s. 

By one of fate’s ironies, the declaration of the 1885 Berlin Congress 
which held the dark continent to be terme nullius related to regions 
which had seen the rise and development offlourishingstatesand empires, 
One should be mindful of what Africa was before there fell upon it the 
two greatest plagues in the recorded history of mankind: the slave-trade, 
which ravaged Africa for centuries on an unprecedented scale; and colo- 
nialism, which exploited humanity and natural wealth to a relentless 
extreme. Before these terrible plagues overran their continent; the African 
peoples had founded States and even empires of a high level of civili- 
zation. Only Abyssinia, by its savage resistance, escaped the slave-trade 
and repelled colonialism, preserving its venerable institutions of State. 
States less ancient but structurally no less developed than the country 
of the Negus have nothing to show today but ruins enshrining faint im- 
pressions of the past. It is just and pertinent that they be recalled here one 
by one, beginning, in the tirst centuries of the Christian era, with the 
empire of Ghana, the power and wealth of which was unequalled in 
Western Europe after the fall of the Roman Empire. The empire of Mali, 
which covered territories more vast than Europe at a time when a con- 
siderable part of the latter was a feudal and often feuding patchwork; 
at the centre of this empire shone a university more ancient than any of 
Europe, the University of Timbuktu, of which it was said, in illustration 
of its splendour, that the profit there obtained from the sale of manu- 
scriptsexceeded that derived from any economic activity. The State of 
Borne, the prosperity of which was still such in the nineteenth century, 
when visited by an English traveller shortly before its conquest, that the 
situation of the most humble citizen appeared to him happy and com- 
fortable, The Great Lake civitizations, where traces can be found of 
roads, irrigation canals, dykes and aqueducts, of a remarkable level of 
technical skill. Passing on, without pausing to consider the civilizations 
of Axum, Kivu and Benin, we come to that of Southern Africa. On the 
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nous arrivons B celle de I’Afrique australe. Sur les rives du Zambbze, 
SUT ces mCmes lieux que domine la RCpublique sud-africaine, les Portugais 
trouvkrent, au dire de Barboza, aun commerce plus riche qu’en toute 
autre psrtie du monde 1). La comparaison est flatteuse, car c’ktait au 
tetnps de la splendeur des rtpubliques italiennes. Au ZimbabwC, I’actuelle 
RhodCsie, des ruines gigantesques rappelant les bastions nouragiques OLI 

my&liens, en attestent I’ancienne grandeur, Son empire s’ktendait dans 
I’actuetle R6publique sud-africaine, SW les deux rives du Limpopo, 
englobant l’actual Transvaal et les sites de Pretoria et Johannesburg. 
Pour rbsumer, rappelons ce qu’en disait Raimondo Luraghi: 

~Ainsi au moment de I’arrivke des Portugais, une histoire variCe 
se dkroulait depuis des sikcles et des millCnaires, du d6sert du Sahara 
5 1’Afrique du Sud; histoire de peuples civilisb, comparable a celle 
des grands empires de 1’AmCrique Iatine, ou d’Europe aux jours les 
plus brillants de I’AntiquitC et du Moyen-Age. )I 

ALI surplus, la civilisation africaine n’Ctait pas uniquement mat&rielle. 
Pour saisir la haute pens&e de ces peuples discrkditks ou igxiorts, citons 
I’Ctude que le phe Placide Tempels, franciscain beige, a consacrke aux 
Bantous, qui vivent encore en grand nombre en Namibie. Le pkre 
Tempels intitule son livre Philosuphie Oanz‘oue parce qu’il avait remarquk 
le caractkre ontologique de Ieur pensCe, fondle sur la conscience de soi, 
sur Ic (I Connais-toi toi-mSme )), ajouterais-je, du philosophe phknicien 
Thai&, adopt6 par les Grecs et rang6 parmi les sept sages de la G&e. 
o Cette doctrine spirituelle intense qui anime et alimente les dmes au 
sein de I’Eglise catholique I), Ccrit Placide Tempels, I( trouve une analogie 
saisissante dans la pen&e ontologique des Bantous D. Et ces derniers sont 
justement une des grandes ethnies habitant les immenses territoires 
auxquels le colonialisme s’accroche encore dCsespCrCment, soit depuis 
le Mozambique et I’Angola, jusqu’au Zimbabwe, g I’Afrique du Sud et 
SI la Namibie. Et ce sont ces populations m&mes que le Gouvernement 
sud-africain pretend &tre for&es de tribus d’origines diverses incapnbles 
de s’unir et ne mtritant pas le titre de peuple que leur ont reconnu les 
Nations Unies. 

I 1. Aprts avoir fait justice de la thkse selon laquelle le dtveloppement 
siparC ou u/~a~Vheid s’impose en raison de la diversite des ClCments 
ethniques des populations qui les rend inaptes & constituer un peuple, 
je passe g I’argument suivant lequel les mesures discriminatoires adoptCes 
par les autoritks sud-africaines se justifient par I’Ctat social des Namibiens. 

L’article 2, alinka 2, de I’acte de mandat dispose que 

(( le Mandataire accroitra, par tous les moyens en son pouvoir, le 
bien-&tre matkriel et moral ainsi que le progrks social des habitants 
du territoire soumis au p&sent mandat 11, 
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banks of the Zambezi, in the same areas as are now dominated by the 
Republic of South Africa, the Portuguese found, to quote Barboza, 
“richer trade than in any other part of the world”. This is a flattering 
comparison, for it was made when the Italian republics were at their 
splendid apogee. In Zimbabwe, the present Rhodesia, gigantic ruins, 
which call to mind the bastions at Nuragus or Mycenae, bear witness 
to its ancient grandeur. Its empire extended, into what is now the Repub- 
lic of South Africa, on both banks of the Limpopo, including the present 
Transvaal and the sites of Pretoria and Johannesburg. To sum up, let us 
recall what Raimondo Luraghi has written: 

“Thus, at the time of the arrival of the Portuguese, a chequered 
history had unrolled for centuries and millennia between the Sahara 
desert and South Africa-a history of civilized peoples, comparable 
to that of the great empires of Latin America or of Europe in the 
most brilliant days of Antiquity and the Middle Ages.” 

Furthermore, African civilization was not merely materia1. To give 
some idea of the high intellectual level of these discredited, unknown or 
ignored peoples 1 would quote the work written by Father Placide Tem- 
pels, a Belgian Franciscan, on the Bantu people, who still live in Namibia 
in large numbers. Father Tempels called his book Philisophie bantouc, 
because he had observed the ontological nature of their lhinking, based 
upon awareness of self--on the “know thyself”, may I add, of Thales, 
the Phoenician philosopher who was adopted by the Greeks and ranked 
among the Seven Sages of their land. “To that intense spiritual doctrine 
which quickens and nourishes souls within the Catholic church,” writes 
Placide Tempels, “a striking analogy may be found in the ontological 
thinking of the Bantus.” The latter are in fact one of those same great 
ethnic groups which inhabit the immense territories to which colonialism 
still desperately clings, that is to say from Mozambique and Angola to 
Zimbabwe, South Africa and Namibia. And it is these very populations 
which the South A.frican Government claims are made up of tribes of 
diverse origins which are incapable of uniting, and which do not deserve 
the title of a people which the United Nations has attributed to them. 

Il. Having done justice to the contention that separate development 
or apartheid is a necessity on account of the diversity of ethnic compo- 
sition precluding on the part of the inhabitants a potentiality for nation- 
hood, I shall now turn to the argument that the measures of discrimi- 
nation adopted by the South A.frican authorities can be justified in terms 
of the stage of social evolution reached by the Namibians. 

The second paragraph of Article 2 of the mandate agreement provides 
that: 

“The Mandatory shall promote to the utmost the material and 
moral well-being and the social progress of inhabitants of the ter- 
ritory subject to the present M.andate.” 
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C’est, comme il est dit, par tous les moyens en son pouvoir que 1’Etat 
mandataire doit s’acquitter de son obligation. II a, & cet effet, aux termes 
de I’alinta 1 dudit article, 11 pleins pouvoirs d’administration et de 
lkgislation sur le territoire faisant I’objet du mandat )I. 

C’est done un pouvoir discrktionnaire que le Conseil de la SociCtk 
des Nations lui a, g tort ou i raison, sciemment co&d& Mais un pouvoir 
discrttionnaire au sens juridique du terme, qui ne veut tvidemment pas 
dire un pouvoir arbittaire, et qui est ntcessairement subordonnk 5 
certaines limitations qui dtkoulent des principes et des rtgles du droit en 
vigueur, et notamment des droits des peuples et des individus. 

Selon la thkse de I’Afrique du Sud, seule sa mauvaise foi pourrait lui 
&tre reprochCe dans I’wsage de ce pouvoir. Ainsi lui seraient pardonnCs 
la carence ou la nkgtigence, qu’elles soient graves ou kgbres, I’abus de 
droit, la fausse interpretation des dispositions de I’article 22 du Pacte 
de la SociCtt des Nations, de I’acte de mandat ou de 18 Charte des Nations 
Unies, interprttstion qui a prCcisCment conduit g la justification de la 
discrimination raciale et de t’upartheid, B I’annexion effective du territoire 
de la Namibie, aux mesures d’ordre Itgislatif, administratif et judiciaire 
contraires au droit commun national’et international, aux principes de Is 
Charte et g la Dtclaration universelle des droits de I’homme. 

On ne peut cependant Cchapper g la nCcessitC dialectique de compare] 
la responsabilitt de I’autoritt administrant un pays placC sous sa tutelle, 
B celle des autres autoritCs investies de I’administration de leur propre 
pays ou des int%ts de leurs nationaux. A tea dernikres, il est demand&, 
en droit public, d’assurer un bon gouvernement et, dans les institutions 
de droit personnel, de se comporter en bon p&-e de famille; I’abus de 
droit et le dktournement de pouvoir leur sont h ~ILIS forte raison re- 
prochables. En bref, on ne peut refuser au juge international, cotnme 
au juge national, le droit d’apprkcier, en toutes circonstances, s’il a CtC 
fait bon usage du pouvoir discrktionnaire; si, au jugement du tribunal 
international, le pouvoir discrktionnaire a CtC exercC en vue de promouvoil 
le bien-Ctre des populations et leur progrks social; ou si I’Etat investi 
du mandat a CpuisP; toutes les possibilitks pour s’acquitter cle ses obliga- 
tions. Celn revient i se demander si la discrimination raciale et l’upartheid, 
ainsi que les mesures connexes, condamnabtes en eux-mgmes, se justifient 
par des circonstances locales ou temporaires, gCnCralement d’ordre 
social, et par I’int&&t des populations en cause. Pour se prononcer 
dans ces diverses situations, le juge ne peut se fier A son jugement per- 
sonnel, jugement subjectif variable selon la mentalit de chaque juge, 
ses conceptions juridiques, philosophiques et morales, ses vues sur le 
droit naturel, sa formation culturelIe, ses origines sociales. C’est 8. ~111 

cridre ou standard objectif qu’il semble qu’il doive se rtfkrer. Ce critbre 
lui est propok par le comportement de la gkkralitt des Etats ainsi que 
des organisations internationales. S’il se dbcide en outre g s’inspirer des 
prCcCdents judiciaires nationaux, riches en exemples comme la notion 
du bon pkre de famille dkjB mentionth, ou des puissants courants 
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Here then is an obligation which the Mandatory has to carry out “to 
the utmost” [par tous les moyens en son pouvoir]. To that end the first 
paragraph of the same Article confers upon him “full power of admini- 
stration and legislation over the territory subject to the present Mandate”. 

This means that, rightly or wrongly, the Council of the League of 
Nations deliberately conferred a power of discretion on the Mandatory. 
Tt was however a power of discretion in the legal sense of the term, thus 
evidently not an arbitrary power but one necessarily subordinate to certain 
limitations which flow from the overriding principles and rules of law, 
more particularly the rights of peoples and individuals. 

South Africa contends that bad faith would be the only ground upon 
which criticism could be levelled against its use of that power. This im- 
plies that South Africa could be pardoned for irresponsible inaction or 
neglect, whether serious or slight; for the misuse of law; or for a wilful 
misinterpretation of the provisions of Article 22 of the Covenant, the 
Mandate and the United Nations Charter which is alleged to justify 
racial discrimination and apartheid, de,facto annexation of the Territory 
of Namibia, and legislative, administrative or judicial measures contrary 
to the tenets of both national and international law, the principles of the 
Charter and the Universal .Declaration of Human Rights. 

But in fact there is no escaping the dialectical necessity of comparing 
the responsibility of an authority ad.ministering a country placed under 
its guardianship with that of other authorities entrusted. with the ad- 
ministration of their own countries or the interests of their nationals. 
The latter are expected in public law to provide good government and, 
in the area of personal rights, to model their conduct on that of the bonus 
paterfbmilias; they are for that reason the more to be blamed for any 
abuse of law or misuse of power. Tn short, the international judge cannot 
be denied the right of determining in all circumstances whether proper 
use has been made of the discretionary power; whether, in the opinion of 
the international tribunal, it has been exercised with a view to the pro- 
motion of the well-being and social progress of the population, or whether 
the mandatory State has done its utmost to fulfil its obligations. This 
implies ascertaining whether racial discrimination, apartheid and related 
measures, blameworthy in themselves, can be justified on account of 
local or temporary circumstances, usually of a social nature, and the 
interests of the population in question. To pass an opinion in these 
various situations, a judge cannot rely on his personal judgment, which 
is bound to be subjective and vary according to the mentality of each 
judge, his legal, philosophical and ethical outlook, his views on natural 
law and his cultural and social background. An objective criterion or 
standard is clearly necessary. Such a criterion is afforded by the general 
conduct of States and international organizations as a whole. Should 
the judge further decide to derive criteria from municipal precedents, 
which abound in such examples as the notion of the bonus paterfamifias 
already mentioned, or from powerful moral trends in a given country, 
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moraux dans un pays dttermin$ encore faut-il qu’ils soient acceptCs par 
la gCnCralitC des autres pays, ou qu’ils soient dkj& inscrits dans la cons- 
cience universelie. Aussi peut-on dire que les nombreuses &solutions 
adopt&es depuis prbs d’un quart de sikcle, condamnant la discrimination 
raciale et l’upa~fheid pratiqu6s en Afrique du Sud puis Ctendus & la 
Nsmibie, d&&lent un sfardard objectif que le Gouvernement sud-africain 
est tenu d’appliquer. On peut en dire autant des autres droits de I’homme. 
La ferme attitude de la communautC internationale l’atteste par ses prises 
de position vis-ri-vis des manifestations contraires B ces droits. La seule 
lecture des textes dont il a CtC fait mention est au surplus a elle seule 
Cdifiante. 

12. J’en arrive aux consCquences juridiques de la prCsence de I’Afrique 
du Sud en Namibie. Pour les dtterminer, il y a lieu tout d’abord de 
qualifier juridiquement cette prCsence. S’agit-il d’une simple intervention 
pacifique? Ou d’une occupation militaire qui d&@&e en agression? 
Ou d’une guerre coloniale? Les constquences jwidiques diffirent en effet 
en droit international selon qu’il s’agit de I’une OLI l’autre de ces quali- 
fications. 

Les representants d’un certain nombre d’Etats qui ont eu & s’exprimer 
au Conseil de s&wit6 y ont dit que I’occupation de la Namibie par la 
Rtpublique sud-africaine constitue we agression. Ce sont les reprksen- 
rants de I’Algkrie, de la Colombie, de la Hongrie, du NCpal, du NigCria, 
de la RCpublique arabe unie, de I’Union sovittique, de la Zambie I. Les 
autres Etats africains ont dit de mCme g Addis-Ab&ba en 1966 qu’il 
s’agit d’une occupation militaire, ce qui est le propre de I’agression selon 
mutes les dtfinitions qui ont Ctt don&es de celle-ci. Et le reprksentant 
des Etats-Unis d’AmCrique, dans son exposC tcrit soumis a la Cour, 
s’exprime ainsi : 

(1 Le territoire est occupC par la force centre la volontC de I’autoritk 
internationale habilitCe a I’administrer. Cette occupation a un carac- 
t&-e tout aussi belliqueux que s’il s’agissait de I’occupation militaire 
du territoire d’un autre Bat. )I 

Une force armke qui viole les frontibres d’un pays commet incontes- 
tablement une agression. Que serait-ce de I’occupation belliqueuse du 
territoire tout entier dont parle le reprksentant des Etats-Unis d’Am&rique? 

L’AssemblBe g6nCrale I’a p&i&: dans sa rCsolution 2131 (XX) elle a 
dit que 11 I’intervention armCe est synonyme d’agression n. 

Le reprksentant du Pakistan a Ctc! plus expressif dans son exposd oral du 
15 fivrier dernier. II a vu, B bon escient, dans I’acte consistant B employer 
la force afin de neutraliser le droit & I’autod&ermination, un acte d’agres- 
sion d’une gravitC d’autant plus grande que le droit B l’autodktermination 

’ s/w. 1387 B 1395. 
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they must still be acceptable to other countries in general or be already 
enshrined in the universal conscience of mankind. And in fact it can 
be said that the many resolutions, adopted over nearly a quarter of a 
century, which condemn racial discrimination and apartheid in South 
Africa and, as later extended, in Namibia, disclose an objective standard 
which the South African Government is required to apply. The same can 
be said with reference to the other human rights. To this the firm attitude 
of the international community has borne witness whenever it has taken 
a stand against their infringement. Indeed, the mere perusal of the texts 
T have mentioned is edifying in this regard. 

12. 1 now come to the legal consequences of the presence of South 
Africa in Namibia. I’n order to determine what these are, that presence 
must first of all be legally classified. Is it a matter of mere peaceful inter- 
vention? Or of a military occupation degenerating into aggression? Or a 
colonial war? For the legal consequences differ in international law ac- 
cording to whether it falls within one or another of these classifications. 

The representatives of a certain number of States who have had 
occasion to speak in the Security Council have stated that the occupation 
of Namibia by the Republic of South Africa is an aggression. The 
representatives who so argued were those of Algeria, Colombia, Hungary, 
Nepal, Nigeria, the Soviet Union, the United Arab Republic, and 
Zambia I. Similarly the other African States stated at Addis Ababa in 
1966 that it was a military occupation, which is the mark of aggression 
according to all the definitions which have been given of that term. 
And the representative of the United States of America, in the written 
statement submitted to the Court, expressed the following view: 

“The territory is occupied 6y force against the will of the inter- 
national authority entitled to administer it. Such occupation is as 
much belligerent occupation as the hostile occupation of the ter- 
ritory of another State.” 

An armed force which violates the frontiers of a country indisputably 
commits an aggression. What then is the position as to belligerent 
occupation of a whole territory, to which the representative of the 
United States refers? 

The General Assembly has made matters clear: in resolution 2131 
(XX) it said that “armed intervention is synonymous with aggression”. 

The representative of Pakistan was more emphatic in his oral state- 
ment of I5 February last. He rightly viewed the act of using force with 
the object of frustrating the right of self-determination as an act of 
aggression, which is all the more grave in that the right of self-deter- 

I See S/W. 1387-I 395. 
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est une norme relevant dujw coge,?s h laquelle il n’est permis de dkroger 
en aucune circonstance. 

Je me hbte de rappeler que le Conseil de sCcuritC n’a pas ttC en de@ de 
toutes ces affirmations. II a qualifit I’occupation de la Namibie d’ill6gale. 
II a reconnu, apt& I’Assembke g&kale, dans sa rksolution 269 (1969) 
trla ICgitimitC de la lutte du peuple de la Namibie centre la prtsence 
illkgale des autoritks sud-africaines dans le territoire 1); lutte kgitime 
centre quoi, sinon centre une agression? C’est une interprktation logique 
& laquelle il n’y a pas de rkponse possible. Cela rksulte d’ailleurs non 
seulement de la logique des chases, mais du texte m&me de la Charte. 
L’article 5 I, en effet, n’autorise la d6fense ou la Iutte kgitime que dans le 
cas oti l’on rtagit centre une agression armte. C’est done d’une agression 
arm&e qu’il s’agit du moment que le Conseil de stcuritt: proclame la 
ItgitimitC de la dkfense ou de,la lutte centre I’occupant Stranger, dont 
I’acte ne peut etre, en condquence, qu’une agression. C’est dans ce 
contexte qu’il faut comprendre l’expression du Conseil, rappelde par la 
Cow au paragraphe 109 de I’avis, ccque I’occupation continue du terri- 
toire de Ia Namibie par les autoritks sud-africaines constitue une atteinte 
agressive B I’autoritB des Nations Unies I). 

L’agression commise par I’Afrique du Sud k l’endroit de la Namibie 
est d’autant plus grave qu’elle s’est traduite, en fait et nonobstant les 
dtnkgations du Gouvernement sud-africain, en une vkritable annexion. 
Celle-ci est Ctablie sans conteste par des faits qu’il n’est pas possible de 
r&user. J‘en cite les principaux dont il est facile de dkgager le sens et la 
portke : 

1) Le South West A.ji*ica A.fairs Amendment Aci de 1949 supprime 
de la constitution du territoire toute rtfkrence au mandat. 

2) Le Gouvernement sud-africain soutient qu’il occupe le territoire 
du Sud-Ouest africain en vertu de la conqu&te et de la prescription 
acquisitive. 

3) Dans les seize actes Ikgislatifs suivants, l’llnion, ou I’Etat, ou la 
Rbpublique sont dtfinis comme englobant le Sud-Ouest africain: 

le Terrorism Acr de I967 ; 
le Border Control Act de 1967; 
le War Pe~~sions Act de 1967; 
le Wool Act de 1967; 
le Armaments Developmeni and Production Act de 1968; 
Ie Human Sciences Research Aci de 196%; 
le Paqfessional Engineers’ Act de 1968 ; 
le Companies Amendment Act de 1969; 
le Land Bunk Amendment Act de 1969; 
le National Monumenfs Acr de 1969; 
le Births, Marriages and De&s Registration Act de 1970; 
le LandSwwy Act de 1970; 
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mination is a norm of the nature ofjlds cogens, derogation from which 
is not permissible under any circumstances. 

I hasten to recall that the Security Council has used terms no less 
forceful. l’t described the occupation of Namibia as illegal. In its resolu- 
tion 269 (1969), following the General Assembly, it recognized “the 
legitimacy of the struggle of the people of Namibia against the illegal 
presence of the South African authorities in the territory”; a legitimate 
struggle against what, if not against an aggression’? This is a logical 
interpretation, no refutation of which is possible. It follows not only 
from the logic of things but also from the actual text of the Charter. 
For Article 5 1 only authorizes self-defence 1 lPgitin7p cMfe17sej or legitimate 
struggle in cases of response to armed attack j’agression m-de]. Thus 
once the Security Council proclaims the legitimacy of a defence or of a 
struggle against a foreign occupier, it is an armed attack /agressio/7 

anntej which is in question, and the occupier’s act cannot consequently 
be anything other than an aggression lagressionj. It is in this context 
that one must understand the Council’s expression, mentioned by the 
Court in paragraph 109 of the Opinion, “that the continued occupation 
of the territory of Namibia by the South African authorities constitutes 
an aggressive encroachment on the authority of the United Nations”. 

The aggression committed by South Africa with regard to Namibia is 
the more serious in that, de,facto and. notwithstanding the South African 
Government’s denials, it has turned into a veritable annexation. This can 
be indisputably proved. by facts which cannot be denied. 1 will quote 
the more important of these, the meaning and significance of which it is 
easy to discern : 

(1) The South West Africa Affairs Amendment Act of 1949 deleted 
all references to the M.andate from the Constitution of the Territory. 

(2) The South African Government contends that it occupies the Ter- 
ritory of South West Africa by conquest or by acquisitive prescription. 

(3) In the 16 followingpiecesoflegislation, the “Union”,orthe“State”, 
or the “Republic” of South A.frica is defined as including South West 
Africa : 

(a) the Terrorism Act of 1967; 
(15) the Border Control Act of 1967; 
(c) the War Pensions Act of 1967; 
(~1) the Wool Act of 1967; 
(e) the Armaments Development and Production Act of 1968: 
(f;r the Human Sciences Research Act of 1968; 
(g) the Professional Engineers’ Act of 1968; 
(Iz) the Companies Am.endment Act of 1969; 
(i) the Land Bank Amendment Act of 1969; 
(j) the National Monuments Act of 1969; 
(Ic) the Births, Marriages and Deaths Registration Act of 1970: 
(I) the Land Survey Act of 1970; 
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m) le Land Surveyors’ Registration Registration Act de 1970; 
n) le Maintenance Act de 1970; 
a) le National Supplies Procurement Act de I 910; 
p) le Reciprocal Enforcement qf Mahtenance Orders Act de 1970. 

4) Le Sourh West A,fkica A.&zirs Amendment Act de 1949, qui rkalise 
l’annexion au niveau de la constitution en reprtsentant les Namibiens 
au parlement de Pretoria. 

L’annexion de la Namibie ainsi rCalisCe par I’Afrique du Sud est un acte 
d’agression qualifiC. Un exemple mkmorable de cette sorte d’agression 
est don& par l’historique dklaration de Moscou du 30 octobre 1943, 
formulke par 1’Union soviktique, les Etats-Unis, la Grande-Bretagne et 
la Chine, qualifiant d’agression l’occupation et I’annexion de I’Autriche 
par I’Allemagne hitltrienne et affirmant solennellement qu’ils ne la 
recounaitraient pas. Que l’annexion d’un territoire par un simple dbplace- 
ment de forces ou par la prksence de forces k&rang&es soit rang6e par 
cette dtclaration parmi les actes d’agression, cela signifie que l’on donne 
g l’agression une portCe plus Ctendue que celle de la notion stricto senzsu 
d’attaque arm&e. Cela se conCoil d’ailleurs saris difficultC, car l’occupa- 
tion et I’annexion rkalisent les buts ultimes de l’agression, entrainant la 
destruction de I’entitk objet de celle-ci. En dtfinition l’occupation de 
I’Autriche en vue de son annexion serait qualifike d’agression, et l’occu- 
pation de la Namibie suivie de son annexion ne le serait pas? C’est ce 
que la Cow n’a pas voulu en rappelant, au paragraphe 109 de l’avis, qu’au 
paragraphe 3 du dispositif de la rkolution 269 (1969), le Conseil dkcidait 
que 11 l’occupation continue du territoire de la Namibie par les autorites 
sud-africaines constitue une atteinte agressive 9 I’Organisation des 
Nations Unies )I. L’Assemblke g&r&ale avait d&j& dC&rt: dans sa r&,olu- 
tion 2074 (XX) que (( toute intervention visant k annexer une partie ou 
l’ensetnble du Sud-Ouest africain constitue un acte d’agressionr. En 
effet, si le droit ancien, celui de l’acte de Berlin de 1885 et des trait& du 
Bardo et d’AlgCsiras, et de nombre d’autres, tokait la conqu&te et 
I’annexion - dont le comportement de I’Afrique du Sud semble &re une 
des dernikes manifestations - le droit moderne, celui de la Charte des 
Nations Unies, des pactes de Bogota et d’Addis-AbCba, les condamnent 
sans recours. L’annexion n’est rien de moins que la negation du droit 
nouveau d’autodktermination. Aussi les Nations Unies ont rappel& plus 
d’tme fois que l’acquisition d’un territoire ne peut se faire par l’usage ou la 
menace de la force. Dans sa dernikre rksolution 2628 (XXV) du4novembre 
1970, I’Assembke g&kale I( rkaffirme que l’acquisition de territoires par 
la force est inadmissible)~ et qu’en consbquence les territoires occupCs 
doivent &re rendus. L’Afrique du Sud n’en a pas mains tent.6 de justifier 
son occupation continue de la Namibie, jusque devant la Cow, en soute- 
nant qu’elle s’y trouve par droit de conqugte ou par l’eflet de la prescrip- 
tion acquisitive. La Cour a rejetC cette prttention aux paragraphes 85 et 
86 de I’avis. L’argument le plus catbgorique aurait Ct& que la conquete 
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(rn) the Land Surveyors’s Registration Act of 1970: 
(n) the Maintenance Act of 1970; 
(a) the National Supplies Procurement Act of 1970; 
(p) the Reciprocal Enforcement of Maintenance Orders Act of 1970. 

(4) The South West Africa Affairs Amendment Act of 1949 effects 
annexation at constitutional level, by providing for representation of the 
Namibians in the Pretoria Parliament. 

The annexation of Namibia by South Africa is definitely an act of 
aggression. A memorable example of that kind of aggression is recorded 
in the historic Moscow Declaration of 30 October 1943 in which the 
Soviet Union, the United States, the United Kingdom and China quali- 
fied the occupation and annexation of Austria by Hitlerite Germany as 
aggression and solemnly declared their refusal to recognize it. The fact 
that the annexation of a territory by the mere movement of troops or by 
the presence of foreign troops is ranked as an act of aggression by that 
Declaration means that the word aggression covers a wider range than 
the notion of armed attack stricto sc11su. This is easily understand- 
able, inasmuch as occupation and annexation achieve the ultimate aims 
of aggression, bringing about the destruction of the entity which was the 
latter’s target. As a matter of definition, can the occupation of Austria 
with a view to its annexation be classified as aggression, and the occu- 
pation and subsequent annexation of Namibia not be so regarded? This 
was what the Court has sought to exclude, when in pafagraph 109 of the 
Opinion it recalled that in operative paragraph 3 of resolution 269 (1969) 
the Security Council decided “that the continued occupation of the ter- 
ritory of Namibia by the South African authorities constitutes an ag- 
gressive encroachment on the authority of the United Nations”. The 
General Assembly had stated earlier in resolution 2074 (XX) that ‘Lany 
attempt to annex a part or the whole of the Territory of South West 
Africa constitutes an act of aggression”. For while the law of former 
times, as in the 1885 Act of Berlin and the Treaties of Bardo and AlgCci- 
ras and numerous other treaties, tolerated conquest and annexation, of 
which South Africa’s conduct appears to be one of the last examples, 
modern law, that of the United Nations Charter,the Pact of Bogotii and 
the Charter of Addis Ababa, condemns them beyond reprieve. Annexa- 
tion is nothing less than the negation of the new law of self-determination. 
Thus the United Nations has reiterated that acquisition of a territory 
may not be effected by the use or the threat of force. In its recent reso- 
lution 2628 (XXV), of 4 November 1970, the General Assembly “re- 
affirms that the acquisition of territories by force is inadmissible”, and 
that consequently the occupied territories must be restored. None the 
less, South Africa has throughout, and even before the Court, sought to 
justify its continued occupation of Namibia by claiming to be there by 
right of conquest or by the efYect of acquisitive prescription. The Court 
has dismissed this claim in paragraphs 85 and 86 of the Opinion. The 
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Ceci d’une part. II y  cut, d’autro F);IIY, les disposition> c’~~ncwl;~nt I;I 

sCcuritC collective (art. 39 et suiv.), clont I’arink irItcrr’l~ItiolliIlc~ dt!v;Iit 

&tre le bras skulier. Le sort dc la nouvdle insti[uti(ltl dc\tikc f~ illet(rc 

fin aux guerres ne Fut pas plus hcureux. L‘ucli0n du (‘~wssil (IV 4&-11ril< ;1 
Ctk paralyste par le veto, 011 par la CKIilltc rlti velo c01i111ic’ (IilllS Ii1 clucl ioll 

de la Namibie. En constquencc, la neutruIitC suhsistlr, wt L~LIC h ~IICIW~ 

sent tolhh d8lib6rCment OLI par impuissunce. (‘elik slltlci;1Ic111cli[ I~111 
les hats Membres qui, se soustrayant aux oI>Iigutiolls tlcct,\lli1r~t TICS 
rhlutions cles Nations Units pour quclquc niotil’ clue 0~ scrit, clrjivcrll 
pour le mains ne pas conlrecarrer I’nction ou Its nies11rCs ;l[l[rlJ(cc!l lJi\1 
l’organisation dont ils font partie. 

Les oblbtions des hats ne participunt pus i111x ~~~la~1lit~~, ll11i c:l1t\s- 
tituent le statut de neutralit& s’imposcnl ;Iussi l>icI1 cl, c;I)\ llc &!11crrc 
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most categorical argument on the point would have been that conquest 
and acquisitive prescription have totally disappeared from the new law 
which hascondemned warand proclaimed the inalienability of sovereignty. 

13. The presence of South Africa in Namibia having thus been defined 
as illegal and warlike, and, in short, regarded as aggression, what are 
the legal consequences of this? 

The recognition by the United Nations of the legitimacy of the Na- 
mibian people’s struggle against the South African aggression is nothing 
less than a recognition of belligerency. For the recognizing States, namely 
the States Members of the United Nations, it transforms the hostilities 
between a State and another subject of law, which the Namibian people 
is, into an international war. Consequently, when there is aggression by 
a State against a people for the purpose of subjugating it by force, then 
whatever its manifestations, it cannot be denied that it has the character 
of a war, or at least of a state of belligerency’, with all the legal effects 
attaching thereto, including in particular the status of neutrality imposed 
on third-party States. 

If the provisions of the Charter concerning collective security could 
have been implemented according to the letter and in the spirit of 
the San Francisco Conference, there would have been no place for 
neutrality, at least among States Members of the United Nations. The 
Charter provided on the one hand for an international army (Arts. 43 
to 47) and disarmament (Art. 11, para. I; Art. 26, and Art. 47, para. 1). 
But military preparations have been neglected since 1948, and in place 
of disarmament, which is in the doldrums, there has from the beginning 
been an intensiveprocess of nuclearand conventional armament spreading 
into the wars being carried on more or less all over the world. On the other 
hand, there were the provisions concerning collective security (Arts. 39 
et seq.), the executive counterpart of which was to be the international 
army. The fate of the new institution intended to put an end to wars was 
no better than that described above. The Security Council’s action has 
been paralysed by the veto, or by the fear of a veto as in the Namibia 
question. Consequently, neutrality persists so long as wars are tolerated, 
whether deliberately or through weakness. This applies particularly in 
the case of the States Members which, evading the obligations deriving 
from the United Nations resolutions, for some reason or another, are 
at least under an obligation not to hinder the activities of or the mea- 
sures adopted by the Organization of which they are Members. 

The obligations of States not participating in hostilities, which con- 
stitute the status of neutrality, are applicable in the case of mere belli- 

1 L. CavarC wrote as follows concerning colonial protectorates: “If the protected 
country retains its personality, then there is a war in the international meaning of 
the term and the laws of war must beapplied” (D~oititrtcr~~a/ionn/pr~b/~cpositif, Vol. I, 
3rd ed., p. 551). A fortiori, this is the case for Namibia even before it was recognized 
by the United Nations by resolution 2372 (XXII). See also above section 2. 
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qu’en cas de simple belligkrance. II en serait ainsi si I’on considkrait que 
les rapports entre 1’Afrique du Sud et la Namibie ne sont que ceux d’un 
Btat de belligkrance entre collectivitks dont I’une ne constitue pas encore 
un Etat. L’exemple classique est celui de la Guerre de s&cession des Etats- 
Unis d’AmCrique, Que l’on considkre done les Namibiens en &at de 
guerre ou en un Ctat d’insurrection centre I’Afrique du Sud reconnu par 
la communautt internationale, les obligations des Etats tiers son1 claires: 
ces Etats sont soumis au statut de neutralitk tel qu’il rhlte des rkgles de 
Washington de 1871, des VC et XIII’ conventions adoptkes a la confkrence 
de la paix de La I-Iaye de 1907 et devenues rkgles coutumihres, ainsi que 
des dispositions pertinentes des lois et coutumes de la guerre. Ce qui veut 
dire abstention et impartialitC. 

Pour determiner la notion d’impartialitt, il faut faire la distinction 
entre I’agresseur et la victime l, Un exemple notable & retenir est celui de 
la politique adoptke par Ies Etats-Unis d’Amtrique qui a conduit 6 la 
promulgation des actes dit Cash and Carry et Lend-Lease Acl. Ces actes 
furent des exceptions aux rbgles de la neutralitt fondkes SLII’ I’intention 
de donner assistance aux victimes de I’agression *, Pour ce qui concerne 
certains Etats occidentaux qui continuent k fournir B I’Afrique du Sud 
armes, munitions et matkriel de guerre, leur attitude contrevient au statut 
de neutralit dont ils avaient jadis pro&t 3, car le devoir d’impartialitk, 
au lieu d’Ctre interpr& par eux en faveur de la victime, est viol6 au 
bh%ice de I’agresseur. ils doivent s’abstenir deproctder h ces fournitures. 
La rbsolution 282 (1970) du Conseil de sCcurit6 prononcant I’embargo 
sur Ies armes uniquement centre I’Afrique du Sud est dans la Iigne de la 
pratique internationale. 

14. Le devoir d’abstention que comporte le statut de neutraliti? doit 

I G. Schwarzenberger explique cette distinction $ propos de la misc cn ceuvre du 
pacte Briand-Kellogg en ces termes: 

it Parties to the Kellogg Pact which remain at peace with the aggressor are 
entitled, by way of reprisal, ta depart from the observance of strict neutrality 
between the Pact-breaker and his victim, and to discriminate against the aggres- 
sor. 11 

II donne en exemple celui du rlesfr’oyer &RI entre les Etats-Unis et la Grande- 
Bretagne et l’nirl Britnin Acf de 1941. II ajotlte par une comparaison pertinentc: 

11 As with Members of the United Nations (Art. 2 (5) of the Charter), parties 
to treaties may even be under a legal duty to discriminate against an aggressor 
State. 11 (A Mar~nl oflntewntimnl Law, vol. f, 4’ id., p. 185.) 

2 Voir E. Castrh, The P/wel?t LNW of ~YUT m7d Neutrnlity, 1954, pQ 451 et 477, qui 
rappelle: 

11 The purpose may be to assist the victim of aggression . . . in which case 
American writers have used the expression c( supporting State 1). 

3 R. Sherwood, dans ses mCmoires intitulCs Roosevelf ar7d Hopkins, p. 221, 
evoquant IWan de reconnaissance de Churchill, Ccrit: (I.., and from this came the 
vast concept which Churchill later described as ~‘a new Magna Charta ,.. the most 
unselfish and tmsordid financial act of any country in all History ~1. 
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gerency just as in the case of war. This would be relevant if it were con- 
sidered that the relations between South Africa and Namibia are only a 
state of belligerency between communities, one of which is not yet a 
State. The classic example of this is the War of Secession in the United 
States. Therefore, whether the Namibians are regarded as being in a 
state of war or in a state of insurrection against South Africa, recognized 
by the international community, the obligations of third States are clear: 
those States are bound by the status of neutrality as it derives from the 
1871 Washington Rules, and Conventions V and XIII adopted by the 
1907 Hague Peace Conference-which have become binding rules of 
customary law-and from the relevant provisons of the laws and customs 
of war. This means : abstention and impartiality. 

In order to define the concept of impartiality, a distinction must be 
made between the aggressor and the victim of aggression’. A noteworthy 
example is that of the policy adopted by the United. States of Amet,ica, 
which led to the promulgation of the Cash and Carry and Lend-Lease 
Acts. These Acts were exceptions to the general rules of neutrality, 
founded on a desire to assist the victims of aggression2. With regard to 
certain Western States which continue to supply South Africa with arms, 
ammunition and war material, their attitude contravenes the status of 
neutrality, from which they have previously benefited 3, for instead of the 
obligation of impartiality being interpreted by them in favour of the 
victim, it is violated for the benefit of the aggressor. They should abstain 
from such deliveries. Security Council resolution 282 (I 970), pronouncing 
the arms embargo against South Africa alone, is in line with international 
practice. 

14. The obligation of abstention entailed by the status of neutrality 

’ G. Schwarzenberger explains the distinction in these words in connection with 
the implementation of the Briand-Kellogg Pact: 

“Parties to the Kellogg Pact which remain at peace with the aggressor are 
entitled, by way of reprisal, to depart From the observance of strict neutrality 
between the Pact-breaker and his victim and to discriminate against the aggres- 
sor.” 

As examples in support of this rule he cites the Destroyer Deal between the United 
Slates and Great Britain, and the “Aid Britain” Act of 1941, He adds in a relevant 
comparison : 

“As with Members of the United Nations (Art. 2 (5) of the Charter), parties 
to treaties may even be under a legal duty to discriminate against an aggress01 
State.” (A Man& qf htemationd Lw, Vol. I, 4th ed., p. 185.) 

* See E. Cast&, 7%~ Present Lnw of WRI’ rind Neutd’fy, 1954, pp. 451 and 477, 
who mentions that: 

“The purpose may be to assist lhe victim of aggression q , , in which case 
American writers have used the expression ‘supporting Stale’ ” (p. 451). 

3 R. Sherwood, in his book of memoirs entitled Roosevc/t rind Hopki~zs, writes 
on p. 221, of Churchill’s overjoyed gratitude: “. , . and from this came the vast 
concept which Churchill later described as ‘a new Magna Charta . . . the most un- 
selfish and unsordid financial act of any country in all history’. ” 
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&tre dbtermink en prenant en considkration le dkveloppement de I’arme- 
ment moderne et la divers&5 des moyens d’assistance qui peuvent Ctre 
fournis aux belligtrants. Les diffkentes interdictions qu’impose le droit 
des gens peuvent d’ailleurs doubler et renforcer, ou complkter, celles qui 
ont Ctb Cnonckes dans les r&solutions pertinentes du Conseil de stcuritb 
en raison de la violation de la Charte et du droit international. Les Etats 
peuvent ainsi &tre tenus & diverses obligations en vertu de plus d’une 
source d’obligation. Telles sont les interdictions: 

I) De toute assistance militaire, non seulement de fait, mais aussi en 
extcution d’un trait6 d’alliance ou de dkfense bilateral ou multilattral. 
Les obligations stipulkes par ces trait& ne peuvent en effet prtvaloir 
centre celle ne pas assister un Etat agresseur. Un trait6 qui permettrait 
l’aide B I’agression serait immoral et contraire i I’ordre international et 
ne saurait par constquent &tre tolCrC par la communaute internationale. 
Les trait& d’alliance prkvoient d’ailleurs gCnCralement qu’ils ne jouent 
pas si ce n’estpas le cocontractant qui a ttC attaquk 

2) De toutes fournitures d’armes nucltaires ou classiques et de to&es 
munitions; de navires, akronefs ou autres engins de guerre, ainsi que 
d’hklicoptkres arm& OLI de transport; de f&es, de missiles, d’Cquipe- 
merits dlectroniques d’utilitk militaire; de toutes armes utilisables centre 
les gutrillas, y compris le napalm, les armes chimiques et bacttriologiques, 
les gaz de toutes sortes. De m&me que les trait& d’alliance ou de dkfense, 
les accords de fourniture de tout ce qui prC&de ne sauraient recevoir 
extcution en faveur de l’agresseur, pour quelque motif que ce soit, 
dtfense commune OLI nt+cessitCs Cconomiques. 

3) De toutes fournitures de pikes dttachkes et de tout materiel 
susceptibles de’servir B la production OLI B l’entretien d’armes de guerre 
OLI de munitions, OLI d’engins nuckaires, ainsi que de tous brevets OLI 

licences y rclatifs. 
4) De I’Cmigration OLI de I’envoi de teclmiciens appeks & travailler 

pour I’industrie d’armement, ou pour la formation de personnel militaire; 
de la transmission de connaissances militaires ou techniques, y compris 
les connaissances relatives ZI l’usage pacifique de 1’Cnergie nuckaire en 
raison de son adaptation possible aux usages de guerre. 

5) De toutes fournitures de p&role et de produits pttroliers et de gaz 
nature1 en raison de leur importance capitale pour la guerre. Si cette 
interdiction est de nature & nuire i l’industrie sud-africaine, elle ne peut 
que servir plus efficacement 21 determiner I’Afrique du Sud a mettre fin 
a son agression I. 

6) De la fourniture de toutes facilit6s de transport des armes, engins, 
munitions et autres produits susmentionnBs. 

7) De toute assistance Bconomique, industrielle OLI financikre, SOLIS 

1 Voir au sujet de la fourniture du p&hole, M. Erik Castrin, The Preserr/ Law of 
War aid Akvrtrolity, 1954, p, 474. 
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must be defined having regard to the development of’ modern armaments 
and the variety of means of assistance which may be supplied to the 
belligerents. The different prohibitions imposed by international law 
may moreover duplicate and reinforce or may supplement those laid 
down in the relevant Security Council resolutions, on account of viola- 
tion of the Charter and of international law. States may thus be under 
various obligations by virtue of more than one source of obligation. 
Examples of such prohibitions are: 

(I) The prohibition of all military assistance, not only l/e.fucfo, but 
also in implementation of a treaty of alliance or of bilateral or multilateral 
defence. The obligations contained in those treaties cannot prevail over 
the obligation not to assist an aggressor State. A treaty which enabled 
assistance to be given to an aggressor would be immoral and contrary 
to international order, and could not therefore be tolerated by the inter- 
national community. Further, treaties of alliance generally provide that 
they do not operate unless it is the other signatory which was attacked. 

(2) The prohibition of the supply of nuclear or conventional arms 
and of all ammunition; of the supply of ships, aircraft or other military 
machines, and of armed or transport helicopters; of rockets, missiles 
and electronic equipment which can be put to military uses; or all arms 
capable of being used against guerillas, including napalm, chemical and 
bacteriological weapons, and gases of all sorts. A.s in the case of treaties 
of alliance or defence, agreements for the supply of any of the foregoing 
may not be implemented in favour of the aggressor, for any reason what- 
soever, whether of joint defence or of economic necessity. 

(3) The prohibition of the supply of spare parts and any equipment 
capable of being used for the production or maintenance of arms or 
ammunition or nuclear devices, and patents 01 licences relating thereto. 

(4) The prohibition of the emigration or despatch of technicians for 
work in the armaments industry, or for the training of military personnel; 
on the transmission of military or technical information, including in- 
formation relating to the peaceful uses of nuclear energy, on account of 
the possibility of its being adapted to military purposes. 

(5) The prohibition of the supply of oil and petroleum products and 
of natural gas on account of their vita1 importance for war. If this pro- 
hibition is such as to harm South African industry, that can only be a 
more effective way of bringing South A.frica to put an end to its, aggres- 
sion ‘, 

(6) The prohibition of the supply of all facilities for the transport of 
the above-mentioned arms; machinery, munitions and other products. 

(7) The prohibition of all economic, industrial or financial assistance, 

1 On the subject of oil supplies see Professor Erik Cast&, The Presenf Law of 
War and Nerttrnlity, 1954, p. 414. 
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forme de don, de pr&t, de crkdit, d’avance OLI de garantie, ou SOLIS toLlte 

autre forme 1. Cette interdiction ne se limite pas aux Etats. Elle s’ktend 
naturellement aw institutions dans lesquelles les Etats ant un droit de 
vote, te]]es qtle la Banque internationale pour la reconstruction et le 

. le dkveloppemenl (BIRD) et ses filiales. I’Association internationale de 
dkve]oppemenl et la So&% financikre internationale; la BIRD a, comme 
on sajt, n&onntI d6li66rBment les rCso1ution.s de I’AssemblCe gCntrale 
et du Consei] de sdcurit6, continuant It accorder B 1’Afrique du Sud une 
aide se chiffrant par centaines de millions de dollars qui constitue en fait 
une aide g l’action illicite des autoritk sud-africaines en Namibie con- 
trairement aux buts et objectifs des Nations Unies *. 

Toutes ]es interdictions qui prkhdent s’appfiquent aux Etats comme 
aux associations d’Etats et aux organisations internationales publiques 
et priv6es. 

En outre, les gouvernements doivent faire Q’W diligewce pour empkher 
tous actes individuels ou collectifs conlraires k la neutralit6. Cette obliga- 
tion vise les nationaux et les ressortissants, ainsi queles rksidents &rangers. 
Faire Liue diligence signifie que les mesures adequates doivent Ctre prises, 
y compris des mesures Ikgislatives comportant des sanctions. Car I’Etat 
qui s’oblige engage ses propres ressortissants et ceux qui vivent SOLIS sa 

loi, et doit recourir aux mesures de tous ordres, kgislatives, adminis- 
tratives ou judiciaires, par lesquelles il gouverne. II ne suffit done pas de 
refuser aux contrevenants, comme le propose le Gouvernement des 
Etats-Unis d’Am&ique, la protection diplomatique. 

C’est en adoptant ces meswes dictCes par Ie stat& de neutralit clue 
les Etats, et notamment les grandes puissances, politiquement et finan- 
cikrement parlant, amkneront I’Afrique du Sud k abandonner sa politique 
actuelle, dans I’intCr&t de la justice, de la paix et de la coopkration 
internationales. 

15. II ttait souhaitable qne la Cow eilt dtgagC toutes les constquences 
juridiques de I’agression que le Conseil de stcuritt a constatte. Ce qui 
lui ktait demand6 n’Ctait pas limit6 31 I’effet de la rksolution 276 (I 970) h 
laquelle la r&solution 284 (I 970) requkrant l’avis se rCf&re. Les cons& 
quences juridiques sur lesquelles elle avait B se prononcer sent toutes 
celles r6sultant de la prksence m&me de I’Afrique du Sud en Namibie, 

’ Voir au sujet des interdictions d’ordre linancier, M. Paul Reuter, op. cit., p. 321. 

2 Les institutions spCciali%h oil le vote est fond& sllr la r&gle d&rnocratiqllc de 
I’unitb de suffrage on1 toutes dCcidC de s’abstenir de toWe aide ,? I’Afrique t[u sud. 
Telles sont I’Unesco, I’OIT, la FAO, I’OMS. L’attitude rkalcitrante de la BIRD et 
du FM1 s’explique par le pro&d8 des votes multiples ?I base capitaliste qui y rtigne, 
accordant wx grandes puissances financi&res LII? nombre de votes calc~d& suivanl 
l’irnportance de leur participation au capital de ces deux institutions. Ce sent 
principalement les Etats qr~e I’Assemblke &m&ale a qualifiCs de partenaires commer- 
ciaux de I’Afrique dL1 Sud. Aussi faut-il qw lcs Etats tiennent d&sormais pour acqllis 
W’ilS sont tenus de conformer leur attitude dans ccs institutions aux dkcisjons dcs 
Nations Unies. 
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in the form of gifts, loans, credit, advances or guarantees, or in any other 
form l. This prohibition is not confined to States. It naturally extends to 
institutions in which States have voting rights, such as the International 
Bank for Reconstruction and Development, the Tnternational Develop- 
ment Association and the International Finance Corporation; as is we11 
known, the International Bank for Reconstruction and Development has 
deliberately disregarded the resolutions of the General Assembly and the 
Security Council, by continuing to grant South Africa aid amounting 
to hundreds of millions of dollars, which is in fact aid to the illegal ac- 
tivity of the South A.frican authorities in Namibia, contrary to the objects 
and purposes of the United Nations 2. 

All the above prohibitions apply to States and to associations of 
States and to public and private international organizations. 

Furthermore, governments must show due diligence in preventing any 
individual or collective act contrary to neutrality. This obligation relates 
to nationals and subjects, and to foreign residents. Showing due dili- 
gence means that adequate measures must be taken, including legislative 
measures providing for penalties. For a State which undertakes an obli- 
gation commits its own subjects and those who live under its law, and 
must employ every kind of means, legislative, administrative and judicial, 
by whitih it governs. It is not therefore sufficient to refuse diplomatic 
protection to those who transgress,’ as has been suggested by the Govern- 
ment of the United States. 

It is by taking these measures, which are dictated by thestatus of neutra- 
lity, that States, and in particular those which are, politically and finan- 
cially speaking, the Great Powers, will bring South Africa to abandon 
its present policy, in the interests of justice, peace, and international co- 
operation. 

15. It was to be desired that the Court should deduce all the lega 
consequences from the aggression observed by the Security Council. 
The request made of it was not confined to the effect of resolution 276 
(1970), referred to in resolution 284 (1970) requesting the opinion. The 
legal consequences upon which it had to pronounce are all those resulting 
from the very presence of South Africa in Namibia, which is the first 

I See in connection with prohibitions of a financial nature, Professor Paul Reuter, 
op. cit., p. 321. 

Z The specialized agencies in which the voting is based on the democratic rule of 
one State, one vote, have all decided to refrain from any support to South Africa: 
For example, Unesco, ILO, FA0 and WHO. The recalcitrant attitude of the IBRD 
and the IMF is to be explained by the multiple voting system on a capitalist basis 
which operates therein, by which the financial Great Powers have a number of votes 
calculated according to the size of their share in the capital of these two institutions. 
These Powers are primarily the States which the Genelal Assembly has described as 
commercial partners of South Africa. In future, States ought to take it as a matter of 
course that they should bring their attitude in these institutions into line with deci- 
sions of the United Nations. 
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laquelle constitue la mention premikre de la rCsolution 284 (I 970) et dont 
]a r&solution 276 (1970) est la condition. Cette prksence a justifit les 
r&solutions 282 (I 970) et 283 (I 970), que la Cow ne pouvait nkgliger 
comme ne rentrant pas dans le cadre de la demande d’avis. Car en effet 
]a r6solution 283 (I 970) rkafirme, d’une part, la &solution 276 (I 970) et, 
d’autre part, la rtsolution 282 (I 970) dans les termes suivants: 

(I RPa$?h~nnt sa rtsolution 282 ( 1970) concernant I’embargo SW 
les armes centre le Gouvernement sud-africain et I’importance de 
cette rtsolution pour le territoire et le peuple de Namibie... 11 

Ces deux rCsolutions, 282 (1970) et 283 (I 970) touchant la prtsence 
i]]Cgale de I’Afrique du Sud en Namibie, ont d’ailleurs Ctt adopttes avant 
la demande d’avis, la rtsolution 283 (1970) uniquement en raison de cette 
prdsence illt5gale, principal objet de la demande d’avis, et la rksolution 282 
(1970) visant I’aparthekf au-de]& des frontihes de I’Afrique du Sud, 
ainsi que la politique raciste de cette dernibe en Afrique australe, 
comprenant la Namibie. La r&solution 282 (I 970) s’exprime ainsi : 

(( R&thmt sa condamnation de la politique malfaisante et odieuse 
d’flpahrid et des mesures prises par Ie Gouvernement sud-africain 
pour appliquer et Ctendre cette politiquc au-de18 de ses front&es, 
, , . . . . , , . . . . . ., . . . . . . . . . . . . . . . 

Profon&ment inquiet du refus persistant du Gouvernement sud- 
africain de renoncer h sa politique raciste et de se conformer aux 
rtsolutions adopdes par le Consei] de sCcuritC et I’Assemblte gBnC- 
rale sur cette question et d’autres questions relatives a I’Afrique 
australe. )) 

Ce dernier paragraphe de la rCsolution 282 (1970), en se &f&ant 
II aux rCso]utions adopttes par le Conseil de stcurit~ I), visait, en particulier, 
la rksolution 276 ( 1970). 

16. Quoique la Cour n’ait pas fait mention des rksolutions 282 (1970) 
et 283 (]970), elle n’en est pas mains arrivCe ri des conclusions qui ne 
diffhent pas substantiellement de celles qui dCcou]ent de ces deux 
rksolutions et du statut de neutralitk. 

Je commence par Its consCquences d’ordre Cconomique, a savoir celles 
CnumdrCes par la rCsoluLion 283 (I 970) et celles, plus complbes, rtsultant 
du statut de neutralitt citdes au paragraphe 14, n“ 7, de la prhente 
opinion individuelle. L’avis n’a pas manquC d’opiner, au dispositif, dans 
le sens que ies Etats Membres des Nations Unies ont I’obligation I( de 
s’abstenir de tous actes’ et en particulier de toutes relations avec le 
Gouvernement sud-africain .,, qui constitueraient une aide ou une 
assistance11 & I’Afrique du, Sud. La prohibition de l’aide Cconomique 
prCvue par la rCsolution 283 (1970) et par le statut de neutralitk a ainsi 
&C reprise en substance p%r I’avis de la Cou,r. 

Le dispositif, ainsi qu’i] ressort cle la lecture de I’ensemble de I’avis, fait 
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point mentioned in resolution 284 (I 970), and which is conditioned by 
resolution 276 (1970). That presence was the justification for resolutions 
2X2 (1970) and 283 (1970), which the Court could not leave out of account 
as not falling within the request for advisory opinion. For resdlution 283 
(1970) re-affirms, first resolution 276 (1970) and secondly resolution 282 
(1970), in the following terms: 

“Re-aj%ming its resolution 282 (1970) on the arms embargo 
against the Government of South Africa and the significance of that 
resolution with regard to the’territory and people of Namibia, , . ,” 

These two resolutions, 282 (1970) and 283 (1970), concerning the illegal 
presence of South Africa in Namibia were, what is more, adopted before 
the request for opinion; resolution 283 (1970) was adopted solely because 
of that illegal presence, which is the principal subject-matter of the request 
for opinion, and resolution 282 (1970) had in view upariheid beyond the 
frontiers of South Africa, as well as the policies of that Government in 
southern Africa, including Namibia. Resolution 282 (I 970) reads as fol- 
lows : 

“Reiterutihg its condemnation of the evil and abhorrent policies 
of apartheid and the measures being taken by the Government of 
South Africa to enforce and extend those policies beyond its borders, 
..I . . . . . . . . . . . . . . . . . .a... 

“Gravely concerned by the persistent refusal of the Government of 
South Africa to abandon its racist policies and to abide by the reso- 
lutions of the Security Council and of the General Assembly on this 
question and others relating to southern Africa. . .” 

This latter paragraph of resolution 282 (1970), by making reference to 
“the resolutions of the Security Council”, contemplated resolution 276 
( 1970) in particular. 

16. Although the Court has made no mention of resolutions 282 (1970) 
and 283 (1970), it has nonetheless reached conclusions which do not differ 
in substance from those which follow from those two resolutions and 
from the status of neutrality. 

I will begin with economic consequences, namely those enumerated 
in resolution 283 (I 970) and the more complete set, resulting from the 
status of neutrality, which are mentioned in section 14, paragraph 7, 
of the present separate opinion. The Advisory Opinion has not failed to 
express the view, in the operative clause, that member States of the United 
Nations are under obligation “to refrain from any acts and in particular 
any dealings with the Government of South Africa , . . lending support 
or assistance to” South A.frica. The prohibition of economic assistance 
provided for in resolution 283 (I 970) and by the status of neutrality has 
thus been substantially adopted by the Opinion of the Court. 

It is clear from a reading of the whole of the Opinion that the operative 
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partie inttgrante avec les motifs et s’expljque par eux. Mais mime B la 
]umi&.re des motifs, des dttails manquent qu’il efit CtC utile de prkiser. 
La question se posait de savoir s’il fallait que les constquences juridiques 
que la Cour a ttP: appelte ii dkgager soient condensCes en quelques rbgles 
principales, ou s’il y avait lieu de les tnoncer en termes aussi dCtaillCs que 
possible, La Cour a opt6 pour la premibre solution, laissant aux organes 
politiques le soin d’en faire I’application. Cela ne me parait pas avoir Ctt 
tout k fait le dtsir du Conseil de sCcurit6. Sans doute une formulation 
analytique pousste B I’extrEme n’eiit pas ttC exhaustive et etit mkonnu 
parfois des circonstances forknent imprCvisibles. NCanmoins, une 
&urn&ration plus compkte mais qui ne se serait pas perdue dans les 
dktails await pu &tre plus satisfaisante et await plus sarement tari les 
sources d’interprktations faites parfois au grt des tendances OLI des 

intCrCts nationaux. 

Les prtcisions suceptibies de complkter I’avis peuvent, en conskquence 
de ce qui a ttt dit plus haut, se d@duire des Cnonciations du statut de 
neutralitt et de la rksolution 283 (1970). Quoique non retenue par l’avis, 
cette rksolution bkntficie de la rkgle qui y a CtC CnoncCe Crgu omnes, si 
savoir que les dtcisions du Conseil de s5curit.C s’imposent imptrativement 
en vertu de I’article 25 de la Charte. Tefles seraient, ?I titre CnumCratif non 
limit& les interdictions d’ordre Cconomique qtii en dtcoulent: 

1) Les Etats doivent s’interdire et interdire B leurs nationaux OLI 

ressortissants et aux rksidents C&angers, sous peine de sanctions, de 
participer aux sociCtCs ou entreprises sud-africaines ayant leur sibge social 
ou &ant enregistrkes en territoire namibien, ou y a.yant des ttablissements, 
reprksentations ou agences, soit g titre technique, soit sur le plan financier 
par acquisition d’actions, d’obligations ou de parts sociales. 

2) Les Etats ne doivent pas autoriser que ies actions et obligations de 
ces sociCtCs soient cottes en bourse ou qu’elles y fassent I’objet de trans- 
actions. Autrement ils faciliteraient I’dcoulement de biens d&our& ou 
spoliCs, compte tenu des responsabilitds civiles ou commerciales qui s’y 
rattachent. 

3) Les exploitations pCtroli&res, diamantikes, auriftres et autres 
exploitations des richesses du sol et du sous-sol de la Namibie, de ses 
eaux territoriales ou de son plateau continental, effectikes par I’Afrique 
du Sud ou ses ressortissants, ou avec son autorisation, constituant une 
extorsion de biens namibiens par I’autoritt occupante ou avec son con- 
cows, la Rtpublique sud-africaine devra rendre compte au futttr Etat 
namibien des revenus et taxes qu’elle en a retirts ou pegus. Les Etats qui 
auraient ret% des b6nCfices de ces exploitations, soit sous forme de 
concessions ou de participation au capital investi, pourraient &tre 
responsables vis-$-vis de la Namibie solidairernent avec I’Etat sud- 
africain. Ces Etats, leurs ressortissants compris, doivent s’abs’tenir 
d’acqutrir les produits de ces exploitations afin de ne pas encourir la 
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clause is integrally connected with the reasoning, and is‘explained by the 
reasoning. But even in the light of the reasoning, there are missing 
details which it might have been useful to clear up. The question arose 
whether the legal consequences which the Court was called upon to 
deduce should be summed up in a few major rules, or whether they should 
be laid down in terms as detailed as possible. The Court has chosen the 
first solution, leaving it to the political organs to effect the application 
thereof. This does not seem to me to be quite what the Security Council 
wanted. Of course any analytical formulation carried to extremes would 
have failed to be exhaustive, and might sometimes have overlooked 
circumstances which were necessarily unforeseeable. Nonetheless, a more 
complete enumeration, but one which did not lose itself in detail, might 
have been more satisfying, and would have been more surely effective in 
slopping at the source those interpretations which are sometimes made 
to suit national tendencies or interests. 

The possible clarifications to supplement the Opinion may, in conse- 
quence of what has been said above, be deduced from what is laid down 
by the status of neutrality, and by resolution 283 (I 970). Although not 
mentioned in the Advisory Opinion, this resolution. is covered by the 
rule which has there been laid down erga om~s, namely that the decisions 
of the Security Council are imperatively binding by virtue of Article 25 
of the Charter. The following is a not exhaustive list of the prohibitions 
of an economic kind which result therefrom: 

(1) States should debar themselves and should forbid their nationals, 
subjects and foreign residents, under penalties, from having any part in 
South African companies or undertakings registered or established in 
Namibian territory, or having in that territory branches, representatives 

or agencies, either by way of technical participation or on the financial 
level by the acquisition of stocks, shares or bonds. 

(2) States should not authorize the shares and bonds of such compa- 
nies to be quoted on the Stock Exchange, or any dealings therein to be 
effected. Otherwise, they would be facilitating the disposal of assets 
acquired by misappropriation or spoliation, taking into account the civil 
or commercial responsibilities attaching thereto. 

(3) The exploitation ofthe petroleum, diamond, gold and other resources 
of the soil and sub-soil of Namibia, its territorial waters or its continental 
shelf, carried out by South Africa or its nationals, or with its authori- 
zation, is equivalent to the seizure of Namibian assets by, or with the 
co-operation of, the occupying authority, and the Republic of South 
Africa must therefore render an account to the future State of Namibia of 
the income and taxes which it has derived or collected from such sources. 
Any States which have obtained profit from these exploitations, either in 
the form of concessions or in the form of participation in the invested 
capital, may be held jointly responsible with South Africa towards 
Namibia. These States and their subjects must refrain from acquiring any 
of the production of these exploitations, in order not to incur civil respon- 
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responsabilitt civile d’une complicitk par recel ou achat en connaissance 
de cause de biens n’appartenant pas au ckdant. 

17. Venant au domaine miiitaire, il faut remarquer que le dispositif de 
i’avis interdisant toute aide et toute assistance & I’Afrique du Sud est 
conqu en des terrnes trts gtrkraux. Mentionnant II tous actes )) et (( toutes 
relations avec le Gouvernement sud-africain II, ii inclut manifestement 
I’aide militaire, cette aide &ant sans conteste la plus grave et la plus 
grosse de conskquences et, partant, devant &tre interdite avant toute 
autre. Toute fourniture d’armes, de munitions et de materiel de guerre et 
toute assistance miiitaire technique OLI scientifique sont dksormais 
prohibkes. Cetle rBgIe s’applique & tous les Etats, et aucun d’eux ne peut 
s’y soustraire pour queique motif que ce soit: intCr&ts konomiques ou 
stratdgiques. 

Ainsi qu’il en a @tC pour ies consCquences d’ordre Cconomique, il reste 
& dkterminer le d&ail de I’aide miiitaire prohibte. Comme la rCsolution 
283 (I 970), la rksolution 282 (1970) constitue une dkision obiigatoire en 
vertu de l’articie 25 prCcitC; et cela d’autant plus que la r&solution 282 
( 1970) relkve, ainsi qu’ii a &tC dit, de la rkoiution 276 ( 1970) par la voie de 
la rksoiution 283 (1970). De toute faGon, ies faits d’aide ou d’assistance 
militaire dont ies Etats doivent s’abstenir soat ceux dont I’interdiction 
est CnoncCe par la rkolution 282 (1970) et par le statut de neutralitk 
mentionnks au paragraphe 14, nos I B 6 de cette opinion individuelle. 
Dans le cas de chacun des trois documents en cause - I’avis, la rksolution 
282 (1970) et ie statut de neutra1it.C -. il importe de ne pas aider un 
agresseur: en conskquence les mesures ti appiiquer ne peuvent qu’Ctre les 
m&mes pour rtpondre & un mkne besoin. 

Certains gouvernements, pour se soustraire dans une certaine mesure i 
I’embargo sur les armes et le matkriel de guerre terrestre, naval et abrien, 
ont fait une distinction entre ies armes et ie matCrie1 destints B ttre utiiisks 
& I’inttrieur, autrement dit a la rkpression, sur lesquels porterait I’inter- 
diction, et les armes et le mattkiel affect& j la dtfense extkrieure, qui 
seraient exclus de I’embargo. 

Cette distinction est condamnke par ies faits. Dans les guerres men&es 
par les puissances coioniales et les Etats mandataires, ie matCrie1 lourd, 
les avions de combat ont BtC iargement utilids. D’apr&s M. McBride, 
secrCtaire g&&al de la Commission internationale de juristes, (( les armes 
lourdes sont souvent employ&es pour maintenir un rtgime colonial, et 
elks peuvent &tre trb utiles B un rCgime comme ceiui de I’Afrique du 
Sud 1 )I. Des blind& furent effectivement ddployCs & Sharpevilie, le 21 mars 
1960, iorsque, dans une fusillade, les forces sud-africaines ont tu6, selon 
un rapport des Nations Unies, un grand nombre de manifestants noirs, 

1 Sow-comitk du Conseil de sCcuritC, S/AC.17/SR.l4, skance du 24 juin 1970. 
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sibility by being involved either as receivers or as purchasers, with notice, 
of assets not belonging to the vendor. 

17. Turning to military matters, it should be observed that the passage 
in the operative clause of the Opinion forbidding any support or assis- 
tance to South Africa is drawn in very general terms. By mentioning 
“any acts” and “any dealings with the Government of South Africa”, 
it clearly includes military support, and such support, being indisputably 
the most serious and the most heavy with consequences, must therefore be 
forbidden before any other form of support. Any supply of arms, muni- 
tions or war material, and any technical or scientific military assistance, 
are hereafter prohibited. This rule applies to all States, and none of them 
can evade it on any ground whatsoever, e.g., economic or strategic 
interests. 

As in the case of economic consequences, the details of the military 
support which is prohibited remain to be determined. Like resolution 283 
(1970), resolution 282 (1970) is a binding decision by virtue of Article 25, 
already referred to; the more so in that resolution 282 (1970) is related, as 
has been stated, to resolution 276 (1970) through resolution 283 (1970). 
In any event, the acts of military support or assistance from which States 
must refrain are those the prohibition of which is dictated by resolution 
282 (1970) and by the status of neutrality mentioned in Section 14, para- 
graphs I to 6, of this separate opinion, Under each of the three documents 
in question-the Court’s Opinion, resolution 282 (I 970) and the status of 
neutrality-what matters is that no assistance shall be given to an aggres- 
sor: consequently, the measures to be applied must be the same, in 
order to meet the same need. 

Certain governments, in order to some extent to evade the embargo 
on arms and material for land, sea and aerial warfare, have drawn a 
distinction between arms and war material destined for internal use, in 
other words for repression-to which they admit the prohibition would 
apply-and arms and material allocated to external defence, which they 
contend would be excluded from the embargo. 

This distinction is condemned by the facts of the case. In the various 
wars waged by the colonial Powers and mandatory States, heavy arma- 
ments and military aircraft were widely used. According to Mr. McBride, 
the Secretary General of the International Commission of Jurists, “heavy 
weapons were often employed to maintain a colonial rtgime, and they 
could be very useful to a rbgime like that in South Africa I”. And armoured 
cars were in fact deployed at Sharpeville on 21 March 1960, when the 
South African police opened fi.re and according to the United Nations 
report, killed a large number of peaceful and unarmed Black demonstra- 

’ Ad Hoc Sub-Committee of the Security Council, S/AC. 17/SR. 14, meeting of 
24 June 1970. 
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paisibles et sans armes, pendant que des avions de chasse survolaient 
la foule. L’anniversaire de ce jour a CtC proclamk par I’AssembICe 
g&n&ale Journke internationale pour I’&imination de la discrimination 
raciule. Certes, comme le disait un diplomate, tril n’est pas possible 
de transformer des sow-marins en vthicules amphibies pour Ies utiliser 
dans des operations terrestres 1). 11 n’khappe cependant & personne 
que des bombsrdements par des unit&s navales ou des atronefs, de 
ports, de villes, de villages ou de concentrations d’hommes, ont eu 
lieu au tours des guerres coloniales. C’est pourquoi la fourniture de 
toutes armes susceptibles de renforcer le potentiel miiitaire de I’Afrique 
du Sud est g interdire. Cela particuli&rement parce que c’est cette force 
mattrieile qui iui permet de se maintenir en Namibie nonobstant la 
rksolution 276 ( 1970). 

18. D’autre part, la prtsence illbgale de I’Afrique du Sud en Namibie 
donne 5 l’article IO3 de la Charte des possibiiit&s d’application Ctendues. 
Les obligations des Membres des Nations Unies en vertu de la Charte 
que vise cet article englobent manifestement Ies obligations qui dtcoulent 
des dispositions de la Charte et de ses buts, ainsi que celles &on&es pas 
Ies dkisions obligatoires des organes des Nations Unies. Parmi ces 
dkisions figurent ceiles du Conseii de s&curitC, g savoir Ies rCsolutions 282 
(1970) et 283 (1970). L’article 103 s’appliquant aux engagements pass% 
et futurs, deviennent inopposabies aux Etats Membres dans ieurs relations 
avec I’Afrique du Sud, quelle qu’en soit la date I: les alliances miiitaires, 
les accords navais ou relatifs B des manoeuvres navales communes, ies 
accords de fournitures d’armes, de matCriei de guerre et de munitions, ies 
accords de cooptration dans le domaine nucltaire g quelque fin que ce 
soit, ainsi que to&es conventions comportant une assistance quelconque 
de nature a faciiiter le maintien de I’Afrique du Sud en Namibie ainsi 
qu’il est dit aux paragraphes 1 19 et suivants de i’avis de la Cour. 

19. II est nkcessaire de souligner, pour terminer, que les Nations Unies 
s’ktaient persuadtes, d&s 1967, que toute aide accordCe g I’Afrique du Sud 
sans que soit attribuke & cette aide une destination d&erminCe, servirait 
quand m&me ses desseins tant en territoire sud-africain qu’en Namibie. 
Le Gowernement sud-africain administre en effet la Namibie comme 
partie inttgrante de son territoire, meme avant qu’elle n’y filt annexte, y 
appliquant sa politique raciale et d’exploitation coloniale. Toute assistan- 
ce financiire, Cconomique ou militaire est de nature d developper cetle 
politique dans son ensemble et B renforcer en consequence I’emprise de 
I’Afrique du Sud sur Ie territoire namibien. Aussi I’AssembIte gtnBrale 
a-t-eile adopt6 r&solution sur r&solution pour dissuader les Et&s Membres 
des Nations Unies d’accorder une aide quelconque g I’Afrique du Sud, 
m&me non expresskment destinke ?i consolider sa prksence en Namibie, 
tant qu’eile poursuit sa politique de discrimination raciale et d’apartlzeid 
dans l’ensemble gkographique, politique, Cconomique et miIitaire du 

1 Voir 5 ce sujet L. Cavark, op. cit., p. 053 et 654. 
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tors while fighter aircraft flew overhead. The anniversary of that day was 
proclaimed by the General Assembly as the International Day for the 
Elimination of Racial Discrimination. Of course, as a diplomat observed, 
“it is not possible to transform submarines int.o amphibious vehicles in 
order to use them for land operations”. However, no one can be unaware 
that in the course of colonial wars there have been bombardments by 
naval units or aircraft of ports, towns, villages or concentrations of people. 
That is why the supply of any arms capable of reinforcing South Africa’s 
military potential must be forbidden, particularly since it is this material 
strength which enables it to maintain its presence in Namibia notwith- 
standing resolution 276 (1970). 

18. Furthermore, the illegal presence of South Africa in Namibia opens 
LIP possibilities of wide application of Article 103 of the Charter. The 
obligations of Members of the United Nations under the Charter, con- 
templated by that Article, clearly include obligations resulting from the 
provisions of the Charter and from its purposes, and also those laid down 
by the binding decisions of the organs of the United Nations. Among such 
decisions are those of the Security Council, namely resolutions 282 (1970) 
and 283 (1970). Since Article 103 applies both to past and future commit- 
ments, the following, whatever their date ‘, can no longer be relied on 
against member States in their relationship with South Africa: military 
alliances, naval agreements or agreements relating to joint naval ma- 
nceuvres, agreements to supply arms, war material and munitions, 
agreements for co-operation in the nuclear field for whatever purpose, as 
well as all treaties involving any assistance whatsoever calculated to 
facilitate the maintenance of South Africa’s presence in Namibia, as is 
stated in paragraphs 119 et seq. of the Court’s Opinion. 

19. In conclusion, it should be emphasized that since 1967 the United 
Nations has been convinced that any assistance given to South Africa, 
even without being earmarked for any particular application, would 
nevertheless further the designs of South Africa both in South African 
territory and in Namibia. For the South African Government has been 
administering Namibia as an integral ,part of its territory since even 
before it was annexed thereto, applying to it its racial policy and its 
policy of colonial exploitation. Any financial, economic or military 
assistance is likely to promote the general development of that policy 
and consequently to tighten South Africa’s hold over the Territory of 
Namibia. Thus it is that the General Assembly has adopted resolution 
upon resolution in order to dissuade member States of the United Nations 
from giving any assistance whatsoever to South Africa, even such as is 
not expressly intended to consolidate its presence in Namibia, for so long 
as it continues its policy of racial discrimination and apartheid in the 

’ See hereon L. CavarB, op. cit., pp. 653 f. 

87 



100 NAMIBIE (S.-O. AFRICALN) (OP. [ND. AMMOUN) 

territoire sud et sud-ouest africain. Ce fut I’objet des r&solutions 2307 
(XXII), 2396 (XXIII), 2426 (XXIII) et 2506 (XXIV). De memes les deux 
ksolutions 282 (1970) et 283 (1970) du Conseil de sCcuritC visent tout 
autant I’Afrique du Sud que la Namibie. Ct n’est que dans ce sens qu’on 
peut comprendre I’avis; sinon on irait g l’encontre de la rCalitC des chases. 

(Signd) Fouad AMMOUN. 

88 



NAMIBIA (S.W.‘AFRICA) (SEP. OP. AMMOUN) 100 

geographical, political, economic and military ensemble of South and 
South West Africa. This was the purpose of resolutions 2307 (XXII), 
2396 (XXIII), 2426 (XXIII) and 2506 (XXIV). In the same way, the two 
resolutions 282 (1970) and 283 (1970) of the Security Council concern 
South Africa no less than Namibia. It is in this sense that the Court’s 
Opinion is to be understood; to do otherwise would be to run counter 
to reality. 

(Signed) Fouad AMMOUN. 
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SEPARATE OPINION OF JUDGE PADILLA NERVO 

I agree with the Advisory Opinion given by the Court in answer to the 
question put to it by the Security Council. 

I accept each and every one of the provisions of the operative clause of 
the Opinion. 

From the reasoning and conclusions of the Court it has been recog- 
nized that the General Assembly and the Security Council of the United 
Nations, in the exercise of their competence, their functions and their 
duty, have revoked the Mandate of South Africa in respect of Namibia, 
have declared that the de.facto presence of the former Mandatory in that 
territory is illegal, has the character of a foreign occupation and is an 
“aggressive encroachment” on the authority of the United Nations and 
on the territory over which South Africa has no legal title. 

South Africa therefore has the juridical obligation to withdraw its 
administration there, and to co-operate with the United Nations for the 
peaceful enforcement of its decisions. Other legal consequences of the 
continuance of South Africa’s unlawful and & ,facto presence there are 
expressed in the Advisory Opinion rendered by this Court, and some of 
the consequences are stated in relevant resolutions of the Security 
Council. 

For the purpose of this Advisory Opinion the Court was not obliged, 
and did not need, to pass upon the objections regarding the validity of 
the resolutions concerned; nevertheless the Court considered it appro- 
priate to answer such objections, and did recognize the validity and 
binding ‘character of the decisions taken in this matter by the General 
Assembly and the Security Council. 

Availing myself of the right conferred by Article 57 of the Statute, 
I wish to append to the Opinion of the Court a separate statement of my 
individual views, 

PRELIMINARY 

Some of the points raised in the written statements are either of a 
preliminary nature-as is the question whether or not the Court should 
accede to the request for an advisory opinion,-or are related to the 
validity of the resolutions of the Security Council and the General 
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OPINION INDIVIDUELLE DE M. PADILLA NERVO 

[Traduc’fion ] 

Je souscris k l’avis consultatif Cmis par la Cow en rkponse B la question 
qui hi avait CtC poste par le Conseil de sCcuritC. 

J’accepte inttgralement les termes du dispositif de l’avis. 

De I’exposC des motifs et des conclusions de la Cour il ressort qu’elle 
a reconnu clue I’Assemblte gtn$rale et le Conseil de s6curitk des Nations 
Unies, dans l’exercice de leurs pouvoirs et l’accomplissement de leurs 
fonctions et obligations, ont rtvoquC le mandat de I’Afrique du Sud sur 
la Namibie, ont d&lark que la prtsence de%facto de l’ancienne puissance 
mandataire est illtgale, qu’elle a le caractbre d’une occupation Ctrangke 
et constitue une 11 atteinte agressive )I ,4 l’autoritk de I’Organisation des 
Nations Unies, et ii l’intkgritk d’un territoire sur lequel 1’Afrique du Sud 
ne posstde aucun titre juridique. 

L’Afrique du Sud a done l’obligation juridique de retirer son adminis- 
tration du territoire et de coopkrer avec l’organisation des Nations Unies 
pour faire appliquer pacifiqrrement les ddcisions de celle-ci. La Cour 
expose dans son avis consultatif certaines autres constquences juridiques 
du maintien de la prksence illCgale et & ,fucto de 1’Afrique du Sud en 
Namibie, et certaines corhquences sont Cgalement indiqukes dans les 
rtsolutions pertinentes du Conseil de shritt. 

Aux fins de cet avis consultatif, la Cow n’ttait nullement tenue et 
n’avait nul besoin de se prononcer sur les objections formulCes quant h 
la validit des rCsolutions en cause; la Cour a ntanmoins jug6 bon de 
rkpondre g ces objections et elle a reconnu h la fois la validit et la force 
obligatoire des dtcisions prises en la mat&e par I’Assemblte ghtrale 
et par le Conseil de stcuritt, 

Usant du droit qui m’est confkrk par l’article 57 du Statut, je joins B 
l’avis consultatif de la Cour I’exposC de mon opinion individuelle. 

OBSERVATIONS PRlkIMINAIRES 

Certains des problhes soulevts dans les exposts Ccrjts ou bien ont un 
caracdre prkliminaire, comme c’est le cas hour le point de savoir si la 
Cour doit ou non rkpondre B la demande d’avis consultatif, ou bien sont 
Ii& B la validitk des resolutions du Conseil de stcuritk et de I’AssemblCe 
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Assembly, as for instance those which t~rminilted tht’ Mundilll! for SOUlI 
West Africa and those which declared illegal thU prcsencc ot’ StlLlth 

Africa in Namibia, 111 my view thcSt2 ~‘Nillk g0 buy(r~,~tl, tile, SCOIX Of‘ thC 

question put to the Court by the Security COLIIICI~. \vhlch IS ~~)uchcd in 

the following terms: 

“What are the legal COllSCL~llelKes for Sl:lrcs of I hc c*ontitiu~d 
presence of South AfriCil in N;~niibin, not\\~it~~stantlir~~ Scctlrity 

Council resolution 276 ( 197())‘!” 

Nevertlleleas, as these qllestiolls IllLVe heel1 r:liSCd, 1 Will CS[“CSS Ill) 

opinion on them. 
[t has been suggested that the Court should USC its cliscrctiori \\~hctl~ct 

or not to accede to a request for an advisory opinion ktml sh~ultl in this 
case refuse to, give it. The Court “must hovu full liberty 1(1 crrnsitlcr aI1 
relevant &ta available 10 it in forming :lll Opillhll 011 ;1 1~U~S~iOl~ p~!tl tn 

it for an advisory opinion” ( CUYO~U b/~‘)t.Sl’.S O/‘ Ilil’ (jrtifcd N(~lir)~?.v, 
/.C.J, Reports 1962, p. I5 I, at p. 157). ln the (‘~/‘lNi// ~.Y/)c’/t.~~l.~ CUSC. the 

Court referred to the decision taken by the I’ermnnent (.‘OLII? concerning 

the Stall/s of Easter/? Curelia wd l’out~d IJO “conipcllint: IWSOII” why it 
should not give the advisory opinion which the (~WCIXI Aacmbly 
requested. The ,%s/en? Curch case, where the t’crn~mx~t (‘clurt 01’ I ntcr- 

national Justice declined to give an advisory opinion, is not ;I prcccdcnl 
in the present case before this Court. 

As to the argument that the request of the Security C’ouncil sl~~uld hc 
refused because it has a political background in which the (‘our1 itscll’ Alas 
become involved, the Court unanimously dccidctl, at the beginning 01’ the 
oral hearings, to disregard this argumcnt.Thc Court ticcitlctl not It) accetlc 
to the objections raised against the parlicipntion of‘ three Mrlnlbcrs of (11~~ 
Court, which were based on the contention that thejudgcs in question had 
taken political positions in the General Assembly in issws rcli\terl to 
South West Africa, while representing Mr Govcrnmcnts in the \jnilccl 
Nations. The Court has thereby expressed its opinion in tlw mse that 
the controverted political background of the question is not 11 rc;\son 10 
decline to give the advisory opinion requested. 

There is no merit either in the other contention wllioll IlilS hcclr i\c\- 

vanced against the Court giving the advisory opinion which the Sctiurity 
Council requested “considering tllilt an advisory opinion 1’rom tllc 
~~~er~~atio~ial Court of Justice would bc uscf’ul l’or 1111: Security C-‘o~lilcil iii 
its further consideration of the question of Namibi;~ ilnd in furt~~cri~ncc 01’ 
the objectives the Council is seeking”. Till! LIiir.~l~~~ll ~‘clrditr CilSC \VilS 

relied upon in support of the contention L~;II the questitrn ~)~f~)r~ tile 
Court involved a dispute. This matter does not ncecl to hc conSil[crccl 
again since the Court by its Order of 20 J~llllli~~y dccidctj to rcjpct tjle 

applicatioii for the appointment of a jilclgc UC/ /IOC, hecLk\lSt: it I&l tllat in 
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gCnCrale, Lelles, par exemple, !es r&.olutions qui ont mis fin au mandat 
pour le Sud-Ouest africain et celles qui ont d&lark ilkgale Ia prksence de 
I’Afrique du Sud en Namibie. A mon avis, ces problbmes vont au-de18 de 
ce que le Conseil de sCcuritC a demand& d la Cow dans la question sui- 
vante : 

(1 Quelles sont les conskquences juridiques pour les Etats de la 
prtsence continue de I’Afrique du Sud en Namibie, nonobstant la 
r&olution 276 (1970) du Conseil de sCcuritC? II 

Ntanmoins, comme ces probkmes ont ttt soulevCs, je vais exprimer mon 
opinion B feur sujet. 

On a Cmis I’idCe que la Cour devrait exercer son pouvoir discrbtionnaire 
de donner suite OLI non ti une demande d’avis consultatif et qu’elle devrait 
en l’espke refuser de rendre un avis. La Cow ((doit avoir la pleine IibertC 
d’examiner tous les Cltments pertinents dont elle dispose pour se faire 
une opinion sur une question qui lui est poske en we d’un avis consultatif )) 
(Certaines dkpenses des Nations Unies, C.I.J. Recueil 1962, p. 157). Dans 
I’affaire relative A Certaines d@enses des Nations Unies, la Cour a rappelt 
la dCcision prise par la Cour permanente dans l’instance relative au 
Statut de la Car&lie orientale, et n’a vu aucune 11 raison dtcisive 11 de ne pas 
dormer I’avis consultatif que I’Assemblte &&ale lui avait demand& 
L’affaire du Statut de /a Car&lie orientale en laquelle la Cour permanente 
de Justice internationale a refusC de donner un avis consultatif ne constitue 
pas un prdckdent pour I’instance dont la Cow est saisie aujourd’hui. 

Quant & i’argument suivant lequel il ne faudrait pas donner suite b la 
demande formulte par le Conseil de sCcuritC parce que celle-ci a un aspect 
politique auquel la Cour se serait trouvte m&Ike, la Cour a dtcidC B 
I’unanimid au dCbut de la prockdure orale de le rejeter. La Cow a dCcidC 
de ne pas faire droit aux objections soulevkes centre la participation B 
I’affaire de trois membres de la Cour, objections tenant ZI ce que ces juges 
auraient adopt6 une position politique & I’AssemblCe gCntrale sur des 
questions Iides au Sud-Ouest africain, alors qu’ils reprksentaient feur 
gouvernement auprCs de I’Organisation des Nations Unies. La Cow a par 
18 exprimk I’avis que I’aspect politiquc controversk de la question n’6tait 
pas un motif pour refuser de rendre I’avis consultatif sollicit& 

II n’y a pas lieu de retenir davantage I’autre argument par lequel on a 
soutenu que la Cour devrait refuser de donner I’avis consultatif demand4 
par le Conseil de sCcuritC, celui-ci 11 considkrant qu’un avis consultatif de la 
Cow internationale de Justice [lui] serait utile . . . pour continuer ZI 
examiner la question de Namibie et pour la rkalisation des objectifs 
recherchts par Ie Conseil )I. A l’appui de cet argument, selon lequel la 
question soumise a la Cour implique un diffkrend, on a invoquk I’affaire 
du Statut de la Car&lie orientale. II n’y a pas lieu ici de revenir sur le 
problkme puisque la Cour, par son ordonnance du 29 janvier 1971, a 
d&id.4 de rejeter la demande tendant II la dksignation d’un juge ad hat, 
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estimant qu’en la prksente proctdure consultative il n’existe pas de 
diffkrend entre I’Afrique du Sud et un autre Etat, quel qu’il soit. 

Dans l’affaire relative A Certaines clepemes des Nations Unies, la Cow 
a fait Ctat de I’argument suivant lequel la question qui lui ttait posCe 
touchait d des questions d’ordre politique et que, pour ce motif, la Cour 
devait se refuser a donner un avis. La Cow a rtpondu que la plupart des 
interprCtations de la Charte des Nations Unies pksentaientune importance 
politique. Toutefois elle ne pouvait attribuer WI caractkre politique k une 
requ&te qui I’invitait a s’acquitter d’une &he essentiellement judiciairc, 
ti savoir I’interprktation d’une disposition conventionnelle. 

lci de m&me, on peut dire que la question posCe ZI la Cow par le 
Conseil de sCcuritC touche ti certains problbmes d’ordre politique, mais 
en fait, le IibellC de la question par laquelle il est demandt g la Cow 
quelles son1 les conskquences juridiques pour les Etats de la prksence 
continue de I’Afrique du Sud en Namibie, montre qu’il s’agit bien d’une 
question juridique quand bien mCme elle await un aspect politique. Par 
la nature des chases, il ne saurait en etre autrement. La ligne de partage 
entre le politique et le juridique est souvent imprkise. Examinant I’inter- 
dkpendance ttroite qui existe entre les facteurs politiques et les facteurs 
juridiques dans I’Cvolution du droit international, Rosenne formule les 
observations suivantes: 

11 Cette interdkpendance explique le soin avec lequel on prockde 
g 1’Clection des membres de la Cow .,. Mais cette interdependance 
va plus loin. Elle explique les conflits d’idkologie qui existent 
aujourd’hui au sujet de la Cow. )) (Rosenne, The Law and Practice 
qf the International Court, vol. I, p, 4.) 

(( La Charte des Nations Unies et le caractkre urgent des problkmes 
internationaux actuels et des aspirations qui se manifestent sur le 
plan international ont orient6 l’action de la socittt internationale 
organiske vers de nouvelles voies . . . L’atmosphkre intellectuelle 
dans laquelle doit s’appliquer aujourd’hui le droit international s’est 
modifike, de sorte que le caractbre de la Cour, qui est I’organe 
chargC d’appliquer le droit international, se modifie Cgalement. )) 
(Ibid., p. 5-6.) 

C’est en raison des activitks de I’AssemblCe gCnCrale et du Conseil de 
stcuritt que ces transformations touchent directement, la Cow. Quelles 
que soient les conclusions que l’on puisse tirer de ces activitts, il est 
kvident que leur importance considkrable vient de ce que la communautk 
internationale d’aujourd’hui est rksolue dans sa quasi-intCgralitC 9 hitter 
pour mettre fin au colonialisme et au racisme en Afrique et partout 
ailleurs. 

Un examen impartial des thkses et des argumentations niant que la 
Cour ait compktence pour donner l’avis demand& permet de conclure 
qu’elles sont sans validitk et doivent &tre repoussCes. II n’y a pas en 
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There are not, in this instance, compelling reasons to make the Court 
depart from its unavoidable duty to give the advice requested by the 
Security Council. 

The proposal 1 which became the first operative paragraph of Security 
Council resolution 284 (1970) made it clear from the outset that the 
termination of the Mandate and the assumption by the General Assembly 
of direct responsibility for the Territory was not being called into ques- 
tion 2. For this had been an “irrevocable step” and “consequently, the 
presence of South Africa in Namibia was now illegal and member 
States had pledged themselves to fulfil the responsibility which the 
United Nations had assumed” 3, The question to be presented to the 
Court therefore related to the legal consequences for States of the pres- 
ence of South Africa in Namibia after these irrevocable changes had been 
brought about. 

In general, therefore, from the record of the discussions of the Security 
Council and its Sub-Committee immediately preceding the adoption of 
Security Council resolution 284 (1970), it would appear that the question 
presented to the Court concerns the legal consequences for States of the 
continued presence of South Africa in Namibia, not as a mandatory 
Power, but as a State which according to the provisions of Security 
Council resolution 276 (1970) was continuing to occupy Namibia 
illegalIy 4, and in defiance of the reIevant United Nations resolutions and 
the United Nations Charters, notwithstanding that the Mandate fol 
South West Africa has been terminated !j, the United Nations has assumed 
direct responsibility for the Territory until its independence ‘, and the 
Security Council has called tIpon the Government of South Africa 
immediately to withdraw its administration from the Territory 8. 

It has been shown that in formulating the question now before the 
Court, the Security Council used th.e phrase “the continued presence of 
South Africa in Namibia, notwithstanding Security Council resolution 
276 (1970)“, in order to denote the presence of South Africa after the 
Mandate had terminated and South Africa had ceased to have any right 
to be present as mandatory Power. It follows that the legal consequences 
for States of this continued presence are not those which resulted directly 
from the conduct of South Africa in its former capacity as mandatory 

1 That of Finland. 
2 S/AC.17/SR.12, p.3;andS/AC.17/SR.17, p.8. 
3 SIAC.l7/SR.12. 0.3. 
.I Skcurity’Counc~l’resolution 276 (1970), para. 2. 
5 Ibid., 4. para. 
6 Ibid., second and third prearnbular paragraphs. 
7 Ibid., second preambular paragraph. 
8 Ibid., third preambular paragraph. 
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l’espkce de raison decisive pour que la Cow se derobe a son ineluctable 
obligation de rendre J’avis sollicite par le Conseil de securite. 

La proposition ’ qui est devenue le paragraphe I du dispositif de la 
r&solution 284 (1970) du Conseii de securitt indique clairement et db 
I’abord que 1’011 ne met pas en cause la cessation du rnandat et la respon- 
sabilite directe assumee pa.r I’AssemblCe g&r&ale a I’tgard du territoire L. 
En effet, il s’agit la d’une 11 mesure irrevocable 11 de sorte que 11 la presence 
de I’Afrique du Sud en Namibie est desormais illegale et les Etats Membres 
se sent engag& a s’acquitter des responsabilites que I’Organisation des 
Nations Unies a assumCes 1) .!, Par suite, la question dont la Cour est saisie 
concerne les consequences juridiques POLII* les Etats de la presence de 
I’Afrique du Sud en Namibie aprb I’accomplissement de ces transfor- 
mations irrevocables. 

D’une faGon gtntrale, done, d’apres les cornptes rendus des discussions 
qui se sent deroulees au Conseil de securitP: et a son sous-comite juste 
avant l’adoption de la resolution 284 (1970) il apparait bien que la 
question soumise a la Cour concerne les conskquences juridiques POLLI 

les Etats de la presence continue de I’Afrique du Sud en Namibie, non 

pas en qualite de puissance mandataire, mais en tant qu’Etat qui, selon 
les termes de 1a resolution 276 (1970) du Conseil de securite, continue a 
occuper illtgalement la Namibie ,I, au mepris des rCso1utLons perlinentes 
des Nations Unies et de la Charte des Nations Unies i3 nonobstant le 
fait qu’il a CtC fin au mandat sur le Sud-Ouest africain ‘I, que les Nations 
Unies assument la responsabilite directe du territoire jusqu’a son inde- 
pendance ’ et que le Conseii de securite a demand6 au Couvernement 
sud-africain de retirer immkiiatement son administration du territoire X3 

Ques/iom ri rxumiw 

NOUS avow montre qu’en redigeant la question qui est maintenant 
soumise a la Cow, le Conseil de skurite a utilise les termes ((Ia presence 
continue de I’Afrique du Sud en Namibie, nonobstant la r&solution 276 
(1970) du Conseil de s@curitC 11 afin d’indiquer que I’Afrique du Sud 
demeure prtsente apres la cessation du mandat et qu’elle est decbue 
de tout droit a rester sur place en tant que puissance mandataire. II 
s’ensuit que les consequences juridiques pour les Etats du maintien de 
cette presence ne sont pas celles qui rtsultent directement du comporte- 

1 Prksentke par la Finlande. 
2 S/AC.l7/SR.l2, p. 3;etS/AC.l7/SR.ll,p.8. 
( S/AC.17/SR.12, p. 3. 
4 R&solution 276 ( 1970) du Conscil de ?&writ& par. 2. 
5 Gin’., par. 4. 
6 Ibid., deuxih~e et troisihe alinCas du prdambule. 
7 Ihid., deuxitme alinka du prkambule. 
n IDicl., troisihe alinka du prCambule. 
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Power, but only the consequences of the continued South African presence 
after the cessation of the mandatory relationsl$p. 

MERITS 

Scope qf the Qurstiol7 Submitted 

The question before the Court is a limited one, namely what are the 
legal consequences for States of the continued presence of South Africa 
in Namibia, notwithstanding Security Council resolution 276 (1970)? 
III this resolution the Security Council reaffirmed General Assembly 
resolution 2145 (XXI) of 27 October 1966, by which the United Nations 
decided that the Mandate for South West Africa was terminated and 
assumed direct responsibility for the Territory until its independence, and 
also reaffirmed its resolution 264 (1969), which recognized this termina- 
tion and which called upon the Government of South Africa immediately 
to withdraw from the Territory. 

No other request having been made, the Court will have to assume the 
validity of the action taken by the Security Council and the General 
Assembly on the question of Namibia and that such action was in 
accordance with the Charter. The Court should not assume powers of 
judicial review of the action of principal organs of the United Nations 
without specific request to that effect. 

The Covenant is in the nature of a constitutional legal instrument, 
which is the source of rights and obligations relating to the system of 
mandates and to the securities and safeguards for the performance of 
the sacred trust. The principle proclaimed in Article 22, and its provisions, 
were binding on the Members of the League who were willing to accept 
the tutelage and exercise it as mandatories on beha!f of the League in the 
interest of the indigenous population. 

The Council of the League defined the degree of authority, control, or 
administration to be exercised by the Mandatory for South West Africa, 
in the terms that the Principal Allied and Associated Powers had proposed 
that the Mandate should be formulated. The purpose of the Mandate for 
South West Africa-in the terms defined by the Council-is to give 
practical erect to the principle of the sacred trust of civilization. The 
Mandate is the method chosen by the Allied and Associated Powers to 
accomplish that end, The legal obligations stated in the Covenant were 
translated and spelled out in the specific case of each mandate “according 
to the stage of development of the people, the geographical situation of 
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ment de I’Afrique du Sud en son ancienne qualite de puissance manda- 
taire, mais uniquement celles qui dtcoulent du maintien de I’Afrique du 
Sud apres la fin du regime du mandat. 

FOND 

Port& de la question soumise ri la Cow 

La question soumise a la Cour est de port&e limitee, (( quelles sont les 
consequences juridiques pour les Etats de la presence continue de 
I’Afrique du Sud en Namibie, nonobstant la resolution 276 (1970) du 
Conseil de sCcurite?j) Dans cette resolution, le Conseil de stcuritt a 
reaffirme la rksolution 2145 (XXI) de I’AssemblCe gCnCrale, en date du 
27 octobre 1966, par laquelle les Nations Unies avaient decide que le 
mandat sur le Sud-Ouest africain Ctait termink et avaient assume la res- 
ponsabilite directe du territoire jusqu’a son independance, et il a reaffirme 
aussi sa propre rtsolution 264 (1969) par laquelle il avait reconnu la 
cessation du mandat et demand6 au Gouvernement sud-africain de se 
retirer immediatement du territoire. 

Aucune autre question ne lui ayant Cte soumise, la Cour devra. supposer 
que les mesures adoptees par le Conseil de securitt et I’Assemblte 
gemkale en ce qui concerne la Namibie sont valables et qu’elles ant ete 
prises conformement a la Charte. La Cour ne doit pas s’arroger des 
pouvoirs de contrBle judiciaire quant aux mesures prises par les organes 
principaux des Nations Unies sans y avoir ttC expressement invitee. 

Le Pac’le de la Socidk des Nations 

Le Pacte a le caractere d’un instrument constitutionnel d’oil dtcoulent 
les droits et obligations ayant trait au systbme des mandats ainsi qu’aux 
garanties et sauvegardes pour l‘accomplissement de la mission sacree de 
civilisation. Le principe formule a l’article 22 et les dispositions de ce 
texte ttaient obligatoires pour les Membres de la SdN qui avaient 
consenti a exercer la tutelle en qualitt de mandataires et au nom de la 
SociBtC, dans l’intCr&t de la population indigene. 

Le Conseil de la SdN a dCfini le degre d’autorid, de contrijle OLI 

d’administration que devait exercer le mandataire pour le Sud-Ouest 
africain, dans les termes proposes POLK la redaction du mandat par les 
Principales Puissances allikes et assocites. Le mandat pour le Sud-Ouest 
africain a pour objet de realiser pratiquement - selon les termes definis 
par le Conseil - le principe de la mission sac&e de civilisation. Le 
mandat est la methode choisie par les Puissances allikes et associees pour 
atteindre cet objectif. Les obligations juridiques tnonctes dans le Pacte 
ont tte traduites et prtcistes dans le cas particulier de chaque mandat 
(( suivant le degre de developpement du peuple, la situation gtographique 
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the territory, its economic conditions and other similar circumstances”. 
All mandates-regardless of their diflerences in character-have a 
common denominator; all were established for the same reason, and 
with the object and purpose of giving practical effect to the principle that 
the well-being and development of the peoples inhabiting the territories 
concerned form a sacred trust ofcivilization. 

The sacred trust is not only a moral idea, it has also a legal character 
and significance: it is in Pact a legal principle. This concept was incorpo- 
rated into the Covenant after long and difficult negotiations between the 
partits over the settlement of the colonial issue. It has been observed in 
that respect that: 

“It was clearly understood by all concerned that what was involved 
was the adoption, with respect to the treatment of indigenous peoples 
in certain areas of Africa and Asia, of a principle entirely different 
from that in efrect until then. The new principle was that, as a 
matter of international law, the well-being and social progress of 
such peoples would be the responsibility of the ‘organized inter- 
national community’, insured by legal, rather than by solely moral. 
considerations,” 

Sir Arnold McNair, in his separate opinion annexed to the Opinion of 
the Court on the /ntm-fwtioncfl Sfatws qf’Sout/l Wesr A.fiYcn, observed : 

“From time to time it happens that a group of great Powers, or a 

large number of States both great and small, assume a power to 
create by a multipartite treaty some new international rtgime or 
status, which soon acquires a degree of acceptance and durability 
extending beyond the limits of the actual contracting parties, and 
giving it an objective existence” (1.C.J. Rqwrts IY.50, p. 153). 

Concepi ~f’Maticlules--Riglits aid Obligations q/’ Mandufor~~ 

The Court has given the following account of this question : 

“Under Article I 19 of the Treaty of Versailles of 28 June 1919, 
Germany renounced in favour of the Principal Allied and Associated 
Powers all her rights and titles over her overseas possessions. The 
said Powers, shortly before the signature of the Treaty of Peace, 
agreed to allocate them as Mandates to certain Allied States which 
had already occupied them. The terms of all the ‘C’ Mandates were 
drafted by a Committee of the Supreme Council of the Peace 
Conference and approved by the representatives of the Principal 
Allied and Associated Powers in the autumn of 1919, with one 
reservation which was subsequently withdrawn. All these actions 
were taken before the Covenant took effect and before the League of 
Nations was established and started functioning in January 1920. 
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du territoire, ses conditions tconomiques et toutes autres circonstances 
analogues )). TOLIS ies mandats - si diffhents de nature soient-ils --. ont 
un dhominateurcommw; ils ont tousCtCCtablis pourla r&me raison, afin 
de rkaliser pratiquement le principe selon lequel le bien-&tre et le dtvelop- 
pement des peuples habitant les territoires en question constituent une 
mission sac&e de civilisation. 

La mission sacrCe n’est pas seulement une notion morale, elle a 
Cgalement un caractkre et une signification juridiques; il s’agit en rCalitC 
d’un principle de droit. Cette conception a CtC introduite dans le Pacte 
aprks de longues et laborieuses nCgociations entre les parties au sujet du 
rkglement de la question coloniale. On a fait observer B ce sL!iet : 

(1 II Ctait Cvident pour tous les intCressCs qu’il s’agissait, en ce qui 
concerne le traitement des populations indighes de certaines 
regions d’Afrique et d’Asie, de I’adoption d’un principe totalement 
diffkrent de celui qui Ctait appliqut jusque-I$. D’aprks ce nouveau 
principe, en droit international, c’ktait la 1, communautC internatio- 
nale organiste 1) qili devait &he responsable du bien-btre et du progrb 
social de ces populations, garantis par des considkations d’ordre 
juridique et non par des considhtions d’ordre purement moral. )) 

Dans I’opinion individuelle qu’il a jointe ;I I’avis de la Cour sur le Sfaf~l 
itlfernational L/U Sud-Ouest qfkicain, sir Arnold McNair a dit: 

(1 II arrive de temps a autre qu’un groupe de grandes Puissances ou 
qu’un nombre important d’Etats grands et petits crCent, par LIII 

traiti+ multilatkal, quelque rtgime OLI statut international nouveau, 
qui est bient6t accept6 et rev& 1111 caracthre durable, dCpassan1 les 
limites des parties contractantes effectives, et conkant a ce rCgime 
une existence objective. )I (C./J. Recueil 1950, p. 1.53.) 

La tlotiou de manciat - Droifs et obligariom clu madutaire 

Voici quelle a CtC I’opinion Cmise par la Cour sur cette question: 

U ALIX termes de I-article I19 du trait6 de Versailles du 28 juin 1919, 
I’Allemagne a renonck, en faveur des Principales Puissances alliCes et 
associkes, h tous ses droits et titres sur ses possessions d’outre-mer. 
Lesdites Puissances, peu de temps avant la signature du trait6 de paix, 
sont convenues de confher des Mandats SLIP ces territoires 5L certains 
Etats alli& qui les occupaient dkja. Les termes de tous les Mandats 
(1 C 1) ont CtC prCparCs par une commission du Conseil suprhne de la 
confkrence de la paix et approuvks en I’aulomne de 1919 par les 
reprhentants des Principales Puissances allikes et assocites avec une 
r&serve qui a CtC retirte par la suite. Tout cela s’est produit avant 
que le Pacte n’entre en vigueur et avant que la SocittC des Nations 
ne s’Ctablisse et commence h fonctionner, en .janvier 1920. Les 
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The terlns of each Mall&&? were subseqt~~lltly defined :llld cclilhKx~ 

by the Council in confc)rnlity with ,bticlc 2?. 0I’th~ C’~~vCll~lIlt. 

The essential principles of the Ma~~dtllW SySlpIll WllSi!it C\liId)’ in 

the recognition of certain rights of the Ixo~I~s 01 the ~~~d~ld~v~l~petl 

territories; the est&IisI~n~ent of 2~ rCgimc nf ttIteIiL&T firr ~41 of SUCI~ 
peoples to be exercised by an ~~WIICCX\ nalion US n ‘Mundutt>ry 
‘on behalf of the League of Nations ‘; atid the rccognilion of”:1 sncrcd 
trust of civilisation’ laid upon the Leagut? iIS ill1 orpunized intcr- 
national conlnlunity and up011 its Mcmhcr States. This s~stcnl is 
dedicated to the avowed object of pronroting the well-being und 
developnlellt of the peoples concerned IInd is fOrtificd 13)’ setting up 
safeguards for the protection of their rights. 

These features are inherent in the Mandaks system ;ts cnnceivcd 
by its authors and as entrusted to the respcctivc ~~t’~itns clt’ the 
League and the Member States for upplieation, ‘1%~ rights of the 
Mandatory in relation to the mandated territory unJ the inhabitants 
have their foundation in the obligations of the Mundutcjry nnrl they 
are, so to speak, mere tools given to cnnblc it to fulfil its r~hlip:ltions. 
The fact is that each Mandate under the Mandates Systorn constitutes 
a new international institution, the pl!lllilry, ovcriitling purp~xx 01 
which is to promote ‘the well-being and tlcvdop~~nt of the people 
of the territory under Mandate.” (SCJl///l WCs/ .4/i’iw. I’wlirr~incrr~~ 
Objections, Juclgmeut, I.C.J. Reports IM?, p. XY.) 

Sir Arnold McNair, in his separate opinion mcntioncd ul~vt~, stated : 

“The Mandates System seems to mc to hi :III cr ,firrrirvi GW. ‘1’1~ 
occasion was the end of a world war. The purlics to Ihe rrtniies of 
peace incorporating the Covenant of the League illld estill~lishiIlg the 
system numbered thirty, The public interest cstendcd far ~C~OIKI 

Europe, Article 22 proclaimed ‘the principle that the well-hoing untl 
development of SUCI~ peoples form a sucretl [rust 01‘ civilizntion und 
that securities for the performance of this trust should hc enlhotlicd 
in the Covenant’. A large part of the civilizetl world concurret in 
opening a new chapter in the life of between liliccn and twenty 

millions of people, and this article was the i/r,v/n/rrtrn/ utlul~tcd to 
give effect to their desire, In my opinion, the new r&inrc: cs~~~hlishetl 
in pursuance of this ‘principle’ has more then il purclv C~~Ilt~~lClUi~I 

basis, and the territories subjected to it are imprcsscd ;vith il special 
legal status, designed to last until modilicd in the manner intlicntcd 
by Article 2.2. The dissolution. of the League has protlucctl ccrtuin 
difficulties, but, , , , they are mechanical dilliculties, illld the policy 
and principles of the new institution have survived the in~l>uct of the 
events of 1939 to 1946, and have indeed been rcincornutcd try the 
Charter under the name of the ‘International Trusteeship system*, 
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termes de chacun des Mandats ont CtC dkfinis et confirmCs ultdrieure- 
ment par le Conseil selon I’article 22 du Pacte. 

Les principes essentiels du systbme des Mandats consistent avant 
tout dans la reconnaissance de certains droits des peuples des 
territoires sous-dCveloppCs; dans I’Ctablissement d’un rCgime de 
tutelle exerd SLII’ chacun de ces peuples par une nation dCveloppCe, 
en qualitt de I( Mandataire )) et (( au nom dc la SociCtC des Nations 11; 
et dans la reconnaissance d’une 11 mission sacrCe de civilisation 11 
incombant a la SociCtC en tant que communautC internationale 
organiste et 9 ses Etats Membres. Ce systkme a pour objet reconnu 
le bicnCtre et le dtveloppement de ces peuples et il s’assortit de 
garanties visant la protection de leurs droits. 

Ces caractkres sont inhkrents au systkme des Mandats tel que ses 
auteurs I’ont concu et tel qu’il a fiti confiC pour application aux 
divers organes de la Sock% et a ses Etats Membres. Les droits du 
Mandataire concernant le territoire SOLIS Mandat et ses habitants se 
fondent sur les obligations du Mandataire et ils ne sont, pour ainsi 
dire, que de simples instruments lui permettant de remplir ses 
obligations. Le fait est que, dans le systkme des Mandats, chaque 
Mandat constitue une institution internationale nouvelle dont 
I’objectif principal est de promouvoir (1 le bien-&tre et le dkveloppe- 
ment )) des peuples du territoire sous Mandat. )I (Sud-Ouesr q#iYcain, 

exceptions prdin~inaires, arre^t, C.I.J. Rewed 1962, p. 329.) 

Dans I’opinion individuelle mentionnke plus haut, sir Arnold McNair 
dkclarait : 

11 Le rtgime des Mandats me parait &tre un cas k forliori. C’est la 
fin d’une guerre universelle qui a fourni I’occasion de ce rtgime. Les 
parties aux trait& de paix, dans lesquels a CtC ins&C Ie Pacte de la 
Socittt des Nations et par lesquels a Ctt instaurk le rkgime, Ctaient 
au nombre de trente. L’inttr&t public dkpassait de beaucoup les 
limites de I’Europe. L’article 22 a proclam que 11 le bien-&tre et le 
dCveloppement de ces peuples forment we mission sacrCe de civilisa- 
tion et qu’il convient d’incorporer dans le prtsent acte des garanties 
pour l’accomplissement de cette mission )). La plus grande partie du 
monde civilisk a concouru & ouvrir un nouveau chapitre dans 
l’existence d’entre quinze et vingt millions d’&tres humains, et cet 
article a CtC I’instrunzent adopt6 pour donner suite k leurs dtsirs. 
Selon moi, le nouveau rCgime instituk en application de ce (1 principe )I 
contient quelque chose de plus qu’une base purement contractuelle, 
et les territoires auxquels il s’applique ont Ctt empreints d’un statut 
juridique spkial, destinC a durer autant qu’il ne serait pas modifit 
de la manittre indiquke g I’article 22. La dissolution de la Socittt des 
Nations a provoquk certaines dificultCs mais, commeje I’expliquerai, 
ce sont des difficult& d’ordre mkanique, et la ligne de conduite et 
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It IlaS beet] cotlletjde(l tllat the is no CXptWh p~":Ct' 01‘ r'C\'oCilIic~tl 01' ;I 
nlatldate provided /‘or under the L.cngtr~ (~oVC11ittll. 1101’ :\‘Cl ill1 illil1licll 
power. In answer lo lliis conlcnlion. 5OtllC ~~ICV~ltll t.~llOliltlOtl~ Il:lW tXcl1 

relied up011 during [lie presenl proceedings. Wright. iii Iiih illtr/rr/fr/c~,v 
C/II&P the Le~~:ue ol‘Nutio~r.s, I WI (pp. 440-44 I ). wrok llic I’cAl(rwiiig : 

“Whether Lhe League WI1 ilppclitlf ;I tIC\Y tll~lll~lillO~\~ iti C;lsC 0W 
of the present niandatorics shoiilil cease lo I’iiiiclirrn Imh uol hccn 
determined. Nor has it ken clecitlutl whcthcr the I .C;I~IIC catI tlistlliss 
a mandatory LIIOU~II both powurs may hc implid l’rotii IIIC C ‘ovctlanl 
assertion that tlic mandnlorics acl ‘oil hCllilII 01’ tlic I.c;iguc’. aiid 
members of the Permanonr MnrttluIes C’on~mkaion ha\ I’ ;rhsttlllCd 
that they exist. Furthermore, iI would seem Illttt ~ltc Il\;tllditIc 01’ :I 
given nation wottld altlomtt~icitlly comt~ LO itI1 unrl itr C;IW 111~ tll;ltrd;l- 

tory ceased lo meet the qtl0lilicnliOns SlillCtl in Ilic C’t~VCllitfll ;ttd 
that the League would be the compclcnl attlhnrily IO rcccrgni/c such 

a fact. . Since the arm suhjecl (0 tllitllJillC ilI’C tlclirkxi in Arriclo 22 
ol+h Covenant it would seem tllill llie I.c;igue, \vht~‘ru co1~~7c’Ic11cc’ i5 

defined by the Coventtnt, could not withdrttw ;I tcrti[c,r‘\: I‘I’OI~I tl,c 
status 01‘ nmndated territory unless through rccognitic;tt 1 Ilal the 
umiitions there clefined no longer exist iti 1110 Icrritory,** 
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les principes de la nouvelle institution ont survCcu au choc des 
CvCnements qui se sont dCroulCs de 1939 h 1946: ils ont meme CtC 
rkincarnks dans la Charte, SOLIS le nom de (1 r&me interna.tional de 
tutelle )I? avec un regain de vie. 1) (C./J. Recueil 19.50, p. 154-I 55: les 
italiques sont de nous.) 

Un ordre nouveau fondC sur la proposition que 11 tous les homrnes sont 
par nature Cgalement libres et indkpendantsl~ a CtC solennellement 
reconnu dans la loi fondamentale de nombreuses nations, et il est con- 
sack aujourd’hui couramment. SOLIS Line forme OLI tme autre, par une 
dklaration, une norme et un 11 standard 11 dans la pratique constitution- 
nellc des Etats. II esi impossible de se dissimuler que le problkne du 
statut du territoire du Sud-Ouest africain est le probl&me international le 
P~LIS explosif du monde d’aprk-guerre; et la qtlestion dc savoir si la 
politique qtji’cielle ci’apartheid pratiquke dans le territoire est OLI non 

compatible avec les principes et les dispositions juridiques CnoncCes dans 
Ie Pacte, dans le mandat et dans la Charte des Nations Unies, exige me 
rkponse de la Cour. 

On a soutenu que le Pacte de la SociCtC des Nations ne prkvoyait 
aucun pouvoir de rkvocation d’un mandat, ni expresstment ni implicite- 
menl. Pour rkpondre $ cette assertion. on a invoquC ELI COUI’S de la 
prksente instance quelques citations, Dans son ouvrage intitLtlC Munrlules 
Under the League of Nntions, 1930 (p, 440-44l), Wright tcrivait ce qui suit: 

11 On n‘a pas prkcist si la SociCtC pouvait dksigner un nouveau 
mandataire au cas oti I’LI~ des mandataires actuels cesserait d’exercer 
ses fonctions. On n’a pas dtcidC non plus si la SociCti pouvait 
revoquer ~111 mandataire bien que I’on puisse dkduire I’existence des 
deux pouvoirs du fait que le Pack stipule LILK les mandataires 
agissent 11 au nom de la SociCtC II, et les membres de la Commission 
permanente des mandats ont estimC que ces pouvoirs existaient. En 
outre, il semblerait que le mandat d’une nation donnte prendrait 
aLltomatiqnement fin si le mandataire cessait d’avoir [es qualifica- 
tions qu’knonce le Pacte, et que la SociCtC serait I’autoritC compkente 
poser reconnaitrc ce fait . . . Etant donnC que les zones sournises A 
mandat sont dtfinies dam I-article 22 du Pacte, il semblerait que la 
SocittC, dont la compktence est prCcisCe par le Pacte, ne pourrait pas 
retirer 5 ~111 territoire le statut de territoire sous mandat si ce n’est 
en reconnaissant que les conditions prtvues n’existent ~ILIS dam le 
territoire. 1) 

Dans La SocihtP c/es Nn~iom - UIIP proposition prcrtique, Smuts Ccrivai t 
ceci : 
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‘L 
. . . in case of any flagrant and prolonged abuse of this trust the 

population concerned should be able to appeal for redress to the 
League, who should in a proper case assert its authority to the full, 
even to the extent of removing the mandate, and entrusting it to 
some other State, if necessary”. 

The view existed then that the League could revoke a mandate in the 
event of a fundamental breach of its obligation by a mandatory. Annexa- 
tion, overt or disguised, was certainly the most grave and fundamental 
breach of the essential principles of the mandates system which-as an 
international institution-was created by Article 22 of the Covenant, 

An international rkgime, the mandates system, was created by Article 
22 with a view to giving practical effect to the two principles (0) of 
non-amexation, and (6) that the well-being and development of the 
peoples inhabiting the mandated territories, not yet able to stand by 
themselves, form “a sacred trust of civilization”. The creation of this new 
international institution did not involve any cession of territory or 
transfer of sovereignty, and the mandatory was to exercise an international 
function of administration on behalf of the League of Nations. The 
mandate was created in the interests of the inhabitants and of humanity 
in general, as an international institution with an international object---a 
sacred trust of civilization. 

The international rules regulating the mandate constituted an inter- 
national status for the territory. The functions were of an international 
character and their exercise, therefore, was subjected to the supervision 
of the Council of the League of Nations and to the obligation to submit 
annual reports. 

Obligations: (a) administration as a “sacred trust”; (h) machinery for 
implementation, supervision and control as “securities for the perfor- 
mance of this trust”. These obligations represent the very essence of the 
“sacred trust”. Neither the fulfilment of these obligations, nor the rights 
of the population, could be brought to an end with the liquidation of the 
League, as they did not depend on the existewe qf the Leugue. 

The provisions of paragraph 2 of Article 80 of the Charter presuppose 
that the rights of States and peoples should not lapse automatically on the 
dissolution of the League. 

The resolution of the League Assembly of I8 April 1946 hacl to recog- 
nize that the functions of the League terminated with its existence, at the 
same time the Assembly recognized that Chapters XI, XII and XII 1 of the 
Charter embodied the principles declared in Article 22 of the Covenant 
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I( En cas d’abus flagrant et prolong& de cette mission, la population 
dont il s’agit devrait avoir le droit de s’adresser a la SociCtC pour 
qu’il y soit remedit et celle-ci devrait, si le cas se p&en@ exercer 
pleinement son autorite, allant tventuellenient jusqu’a revoquer le 
nmndat pour le confier a un autre Etat si c’est ntcessaire. )I 

On estimait alors que la SociCtC des Nations pouvait rbvoquer un 
manclat si un mandataire commettait une violation fondamentale de son 
obligation. L’annexion -- ouverte OLI dtguisee - ttait certainement la 
violation la plus grave et la plus fondamentale des principes essentiels du 
rCgime des mandats crCC, en tant qu’institution internationale, par l’arti- 
cle 22 du Pacte. 

Com~yuemes de la dissolution de la SociPtk des Nations 

L’article 22 a crte un regime international, le systeme des mandats, en 
we de donner pratiquement effet aux deux principes suivants: n) celui 
de la notwtnnexion; h) celui d’apres lequel le bien-&tre et le developpement 
des peuples habitant les territoires SOLIS mandat et non encore capables de 
se diriger eux-m&mes forment une (1 mission sacree de civilisation )I. La 
creation de cette nouvelle institution internationale n’impliquait ni 
cession de territoire ni transfert de souverainete, et le mandataire devait 
exercer une fonction d’administration internationale au nom de la 
SociCtC des Nations. Le mandat a Ctt Ctabli dans I’intCr&t des habitants du 
territoire et de I’humanite en general, comme une institution internatio- 
nale a laquelle Ctait assign6 un but international - une mission sacree de 
civilisation. 

Les regles internationales regissant le mandat constituaient pour le 
territoire un statut international, Les fonctions en cause avaient un 
caractere international de sorte que I’exercice de ces fonctions ttait 
soumis a la surveillance du Conseil de la Sock% des Nations et a I’obliga- 
tion dc presenter des rapports annuels. 

Les obligations Ctaient les suivantes: a) administration au titre d’une 
1~ mission sacrte ~1; h) mkcanisme de mise en oeuvre, de surveillance et de 
contr8le au titre des (( garanties pour I’accomplissement de cette mission )). 
Ces obligations representaient l’essence mEme de la (( mission sacrte )). La 
liquidation de la SociCtC ne pouvait mettre ~111 terme auxdites obligations 
ni aux droits de la population, puisque lew exPcution ne d@ndait pas de 
i’existcnce de la SociPtP des Nations. 

Les dispositions du paragraphe 2 de I’article 80 de la Charte presuppo- 
sent que les droits des Etats et des peuples ne deviennent pas caducs par le 
simple effet de la dissolution de la SocittC des Nations. 

Dans sa resolution du 18 avril 1946, I’Assemblke de la SociCtC des 
Nations a dfi reconnaitre que la dissolution de la SociCtC mettait tin aux 
fon’ctions de cet organisme mais elle a tzotk que des principes correspon- 
dant a ceux que declarait I-article 22 du mandat Ctaient incorpores dans 
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ofthe League of Nations. In paragraph 4 ofthat resolution, the mandatory 
Powers recognized that some time would elapse from the termination of 
the League to the implementation of the trusteeship system, and assumed 
the obligation to continue nevertheless, in the meantime, to administer 
the territories under mandate for the well-being of the peoples concerned, 
until other arrangements had been agreed between them and the United 
Nations. 

The Assembly understood that the mandates were to continue in 
existence until “other arrangements” were established, concerning the 
future status of the territory concerned. Maintaining the status ~LIO 

meant: to administer the territory as a sacred trust and to give account 
and to report on the acts of administration. 

There are decisive reasons for an afirmative answer to the question 
whether the supervisory functions of the League were to be exercised 
by the new international organization created by the Charter. The 
authors of the Covenant considered that the effective performance of the 
sacred trust of civilization required that the administration of the man- 
dated territories should be subjected to international supervision. The 
necessity for supervision continues to exist. It cannot be admitted that 
the obligation to submit to supervision has disappeared, merely because 
the supervisory organ under the mandates system has ceased to exist, 
when the United Nations has another international organ performing 
similar supervisory functions. 

Article 80, paragraph I, of the Charter purports to safeguard the 
rights of the peoples of mandated territories until trusteeship agreements 
are concluded, but no such rights of the peoples could be effectively 
safeguarded without international sripervision and a duty to render 
reports to a supervisory organ. 

The resolution of I8 April 1946 of the Assembly of the League pre- 
supposes that the supervisory functions exercised by the League would be 
taken over by the United Nations, and the General Asscm.bly has the 
competence derived from the provisions of Article IO of the Charter, and 
is legally qualified to exercise such supervisory functions. 

On 31 January 1923 the Council of the League adopted certain rules 
by which the mandatory governments were to transmit petitions. This 
right which the inhabitants of South West Africa had thus acquired is 
maintained by Article 80, paragraph I, of the Charter. The dispatch and 
examination of petitions form a part of the supervision, and petitions are 
to be transmitted by the South African Government to the General 
Assembly, which is legally qualified to deal with them. 

At its final session, on I8 April 1946, the League of Nations adopted 
a resolution, already referred to, concerning the mandates system, of 
which the last two paragraphs read as follows: 

“[The Assembly:] 3. Recognizes that, on the termination of the 
League’s existence, its functions with respect to the mandated 
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les chapitres XI, XII et XlIl de,la Charte des Nations Unies. Au paragra- 
phe 4 de cette rksolution, les puissances mandataires reconnaissaient 
qu’il s’koulerait un certain temps entrc la dissolution de la SociCtt et 
I’application du rtgime de tutelle, et elles aswmaient l’obligation de 
continuer nkanmoins 6 administrer dans I’intervalle les territoires sous 
mandat en we du bien-$tre des peuples inttressCs jusqu’8 ce que de 
nouveaux arrangements soient pris entre elles et les Nations Unies. 

L’AssemblCe estimait que les mandats demeureraient en vigueur 
jusqu’8 ce que (1 de nouveaux arrangements 1) soient pris au sujet du statut 
des territoires intCressts. Maintenir le statlr quo signifiait administrer le 
territoire dans le cadre de la mission sacrCe de civilisation et p&enter des 
rapports sur les actes d’administration. 

I1 y a des raisons dkisives de rkpondre par I’afirmative a la question de 
savoir si les fonctions de surveillance de la SociCtb des Nations devaient 
&tre exerckes par la nouvelle organisation internationale crCtc par la 
Charte. Les auteurs du Pacte estimaient que, pour assurer effectivement 
I’accomplissement de la mission sacrCe de civilisation, il importait de 
soumettre B une surveillance internationale I’administration des territoires 
sous mandat. La ntcessitt d’,une telle surveillance subsiste. On ne saurait 
admettre que I’obligation de se soumettre B we surveillance ait disparu 
pour la simple raison clue I’organe de surveillance p&u dans le systkme 
des mandats a cessC d’exister, alors que les Nations Unies offrent ~111 

autre organe international chargt de fonctions de surveillance analogues. 
Le paragraphe I de l’article 80 de la Charte a pour objet de garantir 

les droits des peuples des territoires sous mandat jusqu’h la conclusion 
d’accords de tutelle, mais les droits de ces peuples ne sauraient &tre 
effectivement garantis sans une surveillance internationale et saris l’obliga- 
tion d’adresser des rapports & un organe de surveillance. 

La rtsolution de I’Assemblte de la SociCtC des Nations du I8 avril 
1946 prtsuppose la prise en charge par les Nations Unies des fonctions 
de surveillance exerctes par la SociM des Nations; I’Assemblke g&kale 
a la compktence que les dispositions de l’article IO de la Charte lui 
confkrent et eIle est fondCe en droit k exercer de telles fonctions. 

Le 31 janvier 1923, le Conseil de la Socittt avait adopt6 certaines 
rkgles d’aprb lesquelles les gouvernements mandataires devaient trans- 
mettre des pttitions. Le droit ainsi acquis par les habitants du Sud-Ouest 
africain est maintenu par le paragraphe I de I’article 80 de la Charte. 
L’envoi et I’examen de petitions font partie de la surveillance et les 
pktjtions doivent &tre transmises par le Couvernement sud-africain B 
I’Assemblte gCnCrale qui est fondte en droit B les examiner. 

A sa dernibe skance, le 18 avril 1946, la SociCtC des Nations a adopt6 
une rksolution relative au systkne des mandats, rksolution dont j’ai dkjA 
fait mention et dont les deux derniers paragraphes se lisent comme suit: 

11 [L’Assembke:] 3. Reconnait ‘que la dissolution cle la SociCt& 
des Nations mettra fin B ses fonctions en ce qui concerne les terri- 
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territories will come to an end, but notes that Chapters XI, XII 
and XIII of the Charter of the United Nations embody principles 
corresponding to those declared in Article 22 of the Covenant of 
the League; 

4. Takes note of the expressed intentions of the Members of the 
League now administering territories under mandate to continue 
to administer them for the well-being and development of the 
peoples concerned in accordance with the obligations contained in 
the respective Mandates, until other arrangements have been agreed 
between the United Nations and the respective mandatory Powers.” 

EFFECT OF RESOLUTION 2145 (XXI) OF THE GENERAL ASSEMBLY OF THE 
UNITEDNATIONS ANDOFTHESECURITYCOUNCIL RESOLUTIONS 

The Principle of Non-Discrimination 

The United Nations and the General Assembly were entrusted with 
special tasks under the Charter of the United Nations and, among other 
tasks, to “encourage and promote respect for human rights and for 
fundamental freedoms for all, without distinction as to race . . .” 
(Art. 76 (c); Art. I (3)). The General Assembly has competence in 
respect of the interpretation of the Charter, and power to enact re- 
commendations regarding racial discrimination which have evolved as 
principles or standards of general international acceptance. 

The principle of non-discrimination on account of race or colour 
has a great impact in the maintenance of international peace, and the 
Organization has the duty to ensure that all States-even those which 
are not members--shaII act, in accordance with the principles of Article 2 
of the Charter, in the pursuit of the purposes stated in Article l-among 
them to promote and encourage respect for human rights and fundamen- 
tal freedoms for all, without racial discrimination (Art, 1 (3)). 

SigniJicance of the Reconmendations of the General Assembly 

Nobody would dispute the powers of the General Assembly to discuss 
such matters as racial discrimination, in general, and especially when 
they occur in a mandated territory which has an international status and 
is an institution or rkgime which is the concern of the Assembly. The 
International Court is guided by its Statute and its Rules, but even the 
Court’s functions and powers may be discussed by the General Assembly, 
which may make recommendations (to the United Nations Members) 
in respect to them, and propose or evolve additional subsidiary means 
which the Court should apply for the determination of rules of law. 
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toires sous mandat, mais note clue des principes correspondant B 
ceux que dtclare I’article 22 du Pacte sont incorpork dans les 
chapitres XI, XII et XJII de la Charte des Nations Unies; 

4. Note que les Membres de la SociCtt administrant actuellement 
des territoires sous mandat ont exprimk leur intention de continuer 
& les administrer en we du bien-&tre et du dkveloppement des peuples 
intCressCs, conformCment aux obligations contenues dans Ies divers 
mandats, jusqu’g ce que de nouveaux arrangements soient pris entre 
les Nations Unies et les diverses Puissances mandataires. )) 

EFFET DE LA RESOLUTION 2 14.5 (XXI) DE L'ASSEMBLBE GBNI~RALE 
DES NATIONS UNIES ET DES R&SOLUTIONS DU CONSEIL DE SBCURIT~~ 

Le principe de Man-discrinlination 

La Charte a confit 51 I’Organisation des Nations Unies et ZI I’Assemblte 
g&-kale certaines tkhes spkiales, notamment celles d’cc encourager le 
respect des droits de i’homme et des IibertCs fondamentales pour tous, 
sans distinction de race... )) (art. 76 c) et art. I, par. 3). L’AssemblBe 
g&kale a compktence ELI Cgard B I’interprCtation de la Charte et elle a 
le pouvoir d’adopter des recommandations qui, en matike de discrimina- 
tion raciale, se sent transformCes en principes OLI f( standards )) g&kale- 
ment accept&s sur le plan international. 

Le principe de la non-discrimination a raison de la race 01.1 de la 
couleur a une grande importance pour le maintien de la paix inter- 
nationale,et I’Organisation a le devoir de veiller B ce clue tous les Bats, 
m&me ceux qui n’en sont pas membres, agissent conformkment aux 
principes de I’article 2 de la Charte en vue d’atteindre les objectifs tnoncCs 
ci I’article premier et notamment de dkvelopper et d’encourager le respect 
des droits de l’homme et des IibertCs fondamentales pour tous, saris 
discrimination raciale (art. 1, par. 3). 

La yortke des recommandations de l’AssemD&e g&&ale 

Personne ne conteste que I’AssemblCe &n&ale a le pouvoir de discuter 
de questions comme la discrimination raciale d’une fagon g&&ale et que 
tel est plus particuli&ement le cas lorsque cette discrimination se produit 
dans un territoire sous mandat jouissant d’un statut international et 
lorsqu’il s’agit d’une institution ou d’un rtgime relevant de la compktence 
de I’AssemblCe gtnbale. La Cour internationale est guidte par son 
Stat& et son Rkglement, mais mCme les fonctions et pouvoirs qui lui 
sont attribuks peuvent &tre discutks par l’AssembI6e g&&ale, Iaquelle 
peut adresser des recommandations g ce sujet aux Membres des Nations 
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The numerous and almost unanimous recommendations regarding 
apartheid and racial discrimination are made to the Members of the 
United Nations, but the Court cannot overlook or minimize their over- 
riding importance and relevance. The idea of concern for peoples, for 
the recognition of the role of the common man, and especially for the 
peoples “not yet able to stand for themselves under the strenuous 
conditions of the modern world”, was the one that moved the authors 
of the Covenant and is at the root of the Mandate. 

For purposes of the interpretation of the Mandate according to both 
its spirit and its letter, the dissolution or liquidation of the League is 
not of permanent importance, since the Mandate survived. But for a 
just interpretation of its terms and spirit, it is important to keep in mind 
that such interpretation is being made today; that this Court is sitting in 
1971 and not in 1920, and that the international community of today, 
the United Nations, has the right and the duty to see that the sacred 
trust is performed. For that reason and to that effect, many resolutions 
were adopted in the General Assembly and are relevant and of the greatest 
importance in the consideration of the South West Africa case, 

It is therefore in the exercise of its rights and duties that the General 
Assembly, through its resolutions, has passed judgment on the application 
in the mandated territory of the official policy of racial discrimination, 
and recognized the rules and standards which the Mandatory l?y its 
policy of apartheid contravenes, in violation of its obligations under the 
Mandate, obligations which are not dormant at all, but alive and in 
action, as are equally well alive and not dormant the rights of the peoples 
of the Territory who are the beneficiaries of such obligations. 

After the 1950 Opinion has been accepted and approved by the 
General Assembly, iL was the “law recognized by the United Nations” 
(Judge Sir Hersch Lauterpacht, in Admissibih’ty of Hearings qfPetitimer,s 
by the Committee 017 South West A~fkica, I.C.J. Reports l9.76, p. 46). 

The General Assembly has had, under the relevant international 
instruments, several distinct roles in regard to Namibia, and the action 
which it took in this instance finds its bases in all these roles taken 
either individually or together. The General Assembly acted: in its 
capacity as the supervisory authority for the Mandate for South West 
Africa; as the sole organ of the international community responsible for 
ensuring the fulfi.lment of the obligations and sacred trust assumed in 
respect of the people and Territory of Namibia; and as the organ 
rily concerned with non-self-governing and trust territdries. 

prima- 
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Unies et proposer ou trouver des moyens auxiliaires de d&termination 
des rkgles de droit applicables par la Cow. 

Les recommandations nombreuses et quasi unanimes concernant 
l’a,~~rrkeid et la discrimination raciale s’adressaient aux Membres des 
des Nations Unies et non aux membres de la Cour, mais la Cour ne 
saurait ignorer ou minimiser leur importance primordiale et leur trb 
grande pertinence en I’espkce. L’idCe qu’il faut s’intkresser aux popula- 
tions, reconnaitre le rBle de l’homme du commun et veiller tout particu- 
I ikrernent aux peuples 11 non encore capables de se diriger eux-m&mes dans 
les conditions particuliirement difliciles du monde moderne )I est celle 
qui a inspirC les auteurs du Pacte et qui est B la base du mandat. 

S’agissant d’interprCter le mandat dans son esprit et dans sa lettre, on 
ne doit pas considkrer que la dissolution ou ia liquidation de la SociCt6 des 
Nations prksente une importance de caractkre permanent, puisque le 
mandat a survdcu. Mais pour en interpriter les termes et I’esprit, il 
importe de ne pas oublier que cette interprttation a lieu aujourd’hui, 
que la Cour sikge en 1971 et non en 1920 et que la communautk interna- 
tionale d’aujourd’hui - I’Organisation des Nations Unies - a le droit 
et le devoir de veiller h I’accomplissement de la mission sacrte de civili- 
sation. C’est pour cette raison et 51 cet effet que I’Assemblte gCnCrale a 
adopt6 de nombreuses rCsolutions qui sont pertinentes et qui revCtent la 
plus grande importance pour l’examen de I’affaire du Sud-Ouest afri- 
Cain. 

C’est done dans I’exercice de ses droits et de ses devoirs que, par ses 
rksolutions, I’AssemblCe gtntrale a portt LIII jugement sur l’application de 
la politique officielle de discrimination raciale dans le territoire sous 
mandat et qu’elle a reconnu I’existence des rbgles et des ((standards )I 
auxquels le dtfendeur contrevient par sa politique d’lrpat?heid violant les 
obligations du mandat, obligations qui, loin d’Etre inopkrantes, sont 
actives et en vigueur, tout comme demeurent en vigueur aussi, loin d’&t.re 
inopkrants, les droits des populations du territoire bCnCficiaires desdites 
obligations, 

Une fois accept& et approuvk par I’AssemblCe gCnCrale, I’avis de 1950 
est devenu (I loi reconnue par les Nations Unies 1) (sir Hersch Lauterpacht, 
Aclmis.Gbilit4 de I’audition de yltitionnrrires par ie Cornit& du Sud-OUCH 
@icain, C.I.J. Recueil 1956, p, 46). 

En vertu des instruments internationaux applicables, I’AssemblCe 
gCnCrale avait a jouer plusieurs rbles distincts au sujet de la Namibie, 
et son action en I’occurrence trouve son fondement dans tous ces rbles 

pris soit stparCment soit ensemble. L’AssemblCe gCnCrale a agi: en 
qualitk d’organe de surveillance du mandat pour le Sud-Ouest africain; 
comme seul organe de la communautt internationale chargC de veiller B 
I’accomplissement des obligations et de la mission sacrCe assumkes ZI 
I’Cgard du peuple et du territoire de la Namibie; comme organe principa- 
lenient intkressk au sort des territoires non autonomes et des territoires 
sow tutelle. 
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To the extent that resolution 2145 (XXI) was adopted by the General 
Assembly as the supervisory authority and as a party in contractual 
relationship with South Africa arising from the Mandate, the resolution 
is constitutionally valid on its own, and therefore legally effective. 
Furthermore, when the General Assembly decided that the Mandate 
was terminated, and that South Africa had no other right to administer 
the Territory, it made a statement which, in addition to its dispositive 
character, was also of a declaratory nature. One hundred and fourteen 
members of the General Assembly, which voted for resolution 2145 
(XXI), and the three member Governments which abstained on the 
resolution, were all agreed that South Africa had failed to fulfil its 
obligations in respect of the administration of the Territory and its 
obligations to ensure the moral and material well-being and security of 
the indigenous inhabitants, and that it had in fact disavowed the Mandate. 
Under these circumstances, it was clearly incum.bent upon the General 
Assembly not to remain silent, and to decIare what in fact and in law 
was manifest. 

The fact that, broadly speaking, the General Assembly’s activities are 
mainly of a recommendatory character does not mean that the General 
Assembly cannot act in a situation in which it is a party to a contractual 
relationship in its capacity as such a party; nor does it mean that, in regard 
to a territory which is an international responsibility, and in regard to 
which no State sovereignty intervenes between the General Assembly 
and the territory, the General Assembly should not be able to act as it did 
by resolution 2145 (XXI). 

During the past 25 years, a vast variety of actions and initiatives of 
the United Nations, in the fulfilment of the purposes and principles 
of the Charter, have found expression in General Assembly resolutions, 
adopted in the general context of Chapter IV of the Charter. These 
resolutions have conferred on various subsidiary organs a vast range of 
operational functions. 

The legality of these, and numerous other actions and initiatives of 
the General Assembly, did not depend upon the existence of a precise 
textual provision in Chapter IV of the Charter, providing for each case. 
For the General Assembly is the competent organ of the United Nations to 
act in the name of the latter in’s wide range of matters, and in these 
instances it is the United Nations itself which is acting, This is especially 
SO concerning economic, social and trusteeship matters, non-self-govern- 
ing territories, administration and finance, and action required under the 
United Nations Charter not coming within the special competence of the 
Security Council. 

In this instance, the Security Council not only gave its support but 
also endorsed the Assembly’s decisions. By its resolution 264 (1969) the 
Security Council recognized the termination of the Mandate and the 
assumption of direct responsibility for the Territory by the General 
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Dans la mesure oh la r&solution 2145 (XXI) a ktt adopt&e par I’Assem- 
blCe g&kale en qualitk d’organe de surveillance et de partie aux relations 
contractuelles a.vec I’Afrique du Sud dCcoul$nt du mandat, cette rksolu- 
tion est constitutionneilement valable par elle-mCme et a done des effets 
juridiques. De plus, lorsque I’AssemblCe gCntrale a d&id& que le mandat 
Ctait termink et que I’Afrique du Sud n’avait aucun autre droit d’adminis- 
trer le territoire, elle a adopt6 un texte qui, en plus du dispositif qu’il 
renfermait, prksentait le caractkre d’une dtclaration. Les cent quatorze 
Membres de I’AssemblCe g&kale qui ant vott en faveur de la kolution 
2145 (XXI) et les trois gouvernements qui se sont abstenus ont tous re- 
connu que I’Afrique du Sud avait failii a ses obligations en ce qui concerne 
l’administration du territoire, a son obligation d’assurer le bien-&tre moral 
et mattriel et la stcuritC des populations indigknes et avait, en fait, 
dtnonck le mandat. Dans ces conditions, I’Assemblte gkntrale, de toute 
Cvidence, se devait de ne pas rester passive et de proclamer ce qui Ctait 
manifeste en fait et en droit. 

Ce n’est pas parce que d’une faGon gCnCrale les activitks de I’Assembl6e 
gknkrale se traduisent surtout par des recommandations que I’AssemblCe 
g&n&ale ne peut agir, dans une situation oti elle est partie g une relation 
contractuelle, en sa qualitC de partie, ou qu’elle ne doit pas agir comme 
elle l’s fait en adoptant sa r&solution 2145 (XXI), dans le cas d’un terri- 
toire SOLIS responsabilitd internationale, g I’Cgard duquel aucune souve- 
rainetk ttatique ne s’interpose entre elle et le territoire. 

Au cows des vingt-cinq dernihres an&es, un nombre important de 
mew-es et d’initiatives trks diverses de I’Organisation des Nations Unies 
visant B rkaliser les buts et les principes de la Charte ont trouvt leur 
expression dans des kolutions de I’Assemblte gCnCrale adoptkes dans le 
cadre g&&al du chapitre IV de la Charte. Ces r&solutions ont conf&C ti 
divers organes subsidiaires une vaste gamme de fonctions opCrationnelles. 

La 1CgalitC de ces rCsolutions et de nombreuses autres tnesures OLI 

initiatives prises par I’Assemblte g&k-ale ne dbpendait pas de l’existence 
d’une disposition prkise du chapitre IV de la Charte, rkglant chaque cas 
d’espke. En effet 1’AssemblCe g&n&ale est l’organe des Nations Unies qui 
est compktent afin d’agir au nom de l’organisation pour des questions 
tr&s variees et, lorsqu’elle le fait, c’est I’Organisation des Nations Unies 
elle-m@me qui agit. II en va particulibrement ainsi pour les questions 
tconomiques et sociales et les problkmes concernant la tutelle, les terri- 
toires non autonomes, l’administration et les finances ainsi que les mesures 
qui doivent Ctre prises en vertu de la Charte des Nations Unies et qui ne 
relhvent pas de la compktence spkiale du Conseil de stcuritC. 

En l’occurrence, le Conseil de sCcuritC ne s’est pas bornt si donner son 
appui aux dkcisions de i’Assemblte gtntrale; il les a aussi faites siennes. 
Par sa rtsolution 264 (1969), le Conseil a reconnu que le mandat avait 
pris fm et que I’AssemblCe g&&ale assumait directement la responsabilitC 
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Assembly; stated that the continued presence of South Africa in Namibia 
was illegal; and called upon the Government of South Africa to withdraw 
immediately its administration from the Territory. The Security Council 
further reiterated its endorsement of the General Assembly decisions 
by its resolutions 269 (1969), 276 (1970) and 283 (I 970). To the extent 
that General Assembly resolution 2145 (XXI) may be considered a 
recommendation to thl: Security Council, it became fully effective upon 
its endorsement by the Council. 

It cannot be denied that the combined action of both principal organs 
with respect to Namibia is effective beyond any constitutional or legal 
challenge. 

This Court has previously stated in 1950 and reaffirmed in its 1962 
Judgment: “to retain the rights derived from the Mandate and to deny 
the obligations thereunder could not be justified” (1.C.J. Reports 1950, 
p. 133). 

There was general agreement that the General Assembly had a duty to 
act on the basis of its own assessment of the situation clearly summed up 
in the preamble of the relevant resolution. 

In two resolutions unanimously adopted by the Security Council in 
1968, the Council took note of the termination of the Mandate by the 
General Assembly and took it into account. Jn four additional resolutions 
adopted in 1969 and 1970, the Security Council recognized that the 
General Assembly had terminated the Mandate, ruled that the continued 
presence of South Africa in Namibia was illegal, called upon South Africa 
to withdraw its administration from the Territory, strongly condemned 
South Africa for its refusal to do so and decZared all actions taken by 
South Africa on behalf of or concerning Namibia to,be illegal and invalid. 

There is no doubt in my view, that General Assembly resolution 2145 
(XXI) is valid, and that the Security Council resolution 276 (1970) is 
also valid. Furthermore, the combined effect :of the resolutions of these 
two principal organs of the United Nations justifies the validity of the 
termination of South Africa’s Mandate over Namibia and makes its 
continued presence in that Territory illegal. 

Namibia has been and remains an international responsibility which, 
though formerly discharged through the agency of the South African 
Government, has at all times constituted an exercise of international 
rather than of sovereign authority. A further part of this premise is that 
the people and Territory of Namibia have, for the past 50 years, possessed 
a sui generis international status, not being under the sovereignty of any 
State, and having been placed under the overall authority and protection 
of the international community represented since 1946 by the United 
Nations. 

Neither South Africa nor the United Nations has possessed rights in 
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du territoire; il a indiquC aussi que la prhsence continue de I’Afrique du 
Sud en Namibie Ctait ilkgale, et a demand& au Gouvernement sud-africain 
de retirer immtdiatement son administration du territoire. Le Conseil de 
skuritC a en outre rCaffirmC, dans ses r6solutions 269 (1969), 276 (1970) et 
283 (1970), qu’il approuvait les dkisions de I’Assemblke gCnCrale. Dans 
la mesure oh la rksolution 2145 (XXI) de I’Assemblte g&kale peut etre 
considtrke comme une recommandation du Conseil de stcuritt, elle a 
rev&u toute son eficacitC ?I partjr du moment oh le Conseil l’a reprise 
h son compte. 

I1 est indhiable que l’action conjointe des deux prindpaux organes B 
I’Cgard de la Namibie ne peut &tre contestke dans son efficacith ni sur le 
plan constitutionnel ni sur le plan juridique. 

La Cour avait dkjh dit en 1950 et a rCaffirmC dans son arr&t de 1962 que 
(frien ne permet de conserver les droits d&iv&s d II mandat tout en rkpu- 
diant les obligations qui en dkcoulent )) (C.Z.J. Recueil f9.50, p. 133). 

On s’est accord& B reconnaitre que I’Assemblte ghtrale avait le devoir 
d’agir en fonction de sa propre kvaluation de la situation telle qu’elle 
Btait clairement r&urn&e dans le prtambule de la rksolution pertinente. 

Dans deux rholutions adopt&es ti I’unanimitC en 1968, Ie Conseil de 
stcurit& a pris note de la dkcision de I’Assemblke gknkrale de mettre fin 
au mandat et en a tenu compte. Dans quatre autres rCsolutions adoptkes 
en 1969 et 1970, le Conseil de skcuritk a reconnu que I’AssembiCe g&kale 
avait mis fin au mandat, d&id& que la prksence continue de I’Afrique du 
Sud en Namibie btait illkgale, demandk g I’Afrique du Sud de retirer son 
administration du territoire, condumb Cnergiquement I’Afrique du Sud 
pour son refus de le faire et d&lure’ que toutes les mesures prises par 
I’Afrique du Sud au nom de la Namibie, OLI en ce qui la concerne Ctaient 
illtgales et invalides. 

A mon avis, il est incontestable que la resolution 2145 (XXI) de I’As- 
sembke gCnCrale est valable et que la rksolution 276 (I 970) du Conseil 
de s6curit6 l’est aussi. De plus, l’effet combink des rCsolutions de ces deux 
orgnnes principaux des Nations Unie justifie la validitk de la cessation du 
mandat sud-africain sur la Namibie et donne UII caractkre d’illkgalitk au 
rnaintien de la prksence sud-africaine dans ce territoire. 

La Namibie est et demeure une responsabilitt: internationale et si cette 
dernikre a Ctk auparavant exercke par l’intermkdiaire du Gouvernement 
sud-africain, elle n’en reprksentait pas moins j tout. moment I’exercice 
d’une autorite internationale plut& que celle d’une souverainetk parti- 
culikre. Un autre aspect de cette prkmisse est que le peuple et le territoire 
de la Namibie jouissent depuis cinquante ans d’un statut international 
propre, puisqu’ils ne sont pas placks SOLIS la souverainetk d’un Etat quel- 
conque mais sous I’autoritk et la protection g&h-ale de la communautk. 
internationale, reprbentke depuis 1946 par I’Organisation des Nations 
Unies. 

Ni I’Afrique du Sud ni I’Organisation des Nations Unies n’ont joui de 

102 



115 NAMIBIA (SW. AFRICA) (SEP. OP. PADILLA NERVO) 

Namibia for any purpose other than to secure the rights and interests of 
the people of the Territory. For the Mandate did not confer ownership 
or sovereignty or permanent rights, but consisted only of a conditional 
grant of powers for the achievement of a purpose-not for the benefit of 
the grantee but for the benefit of a third party, the people and Territory 
of Namibia-which powers were to be relinquished as soon as the 
purpose was achieved. 

The United Nations General Assembly adopted, on 24 October 1970, 
resolution 2625 (XXV) embodying a Declaration on principles of Inter- 
national Law concerning Friendly Relations and Co-operation among 
States in accordance with the Charter of the United Nations. The 
Declaration states, infer alia, in the sixth paragraph of the section The 
principle of equal rights and se!f:deetenninafion qf’peoples: 

“The territory of a colony OT other Non-Self-Governing Territory 
has, under the Charter, a status separate and distinct from the 
territory of the State administering it; and such separate and distinct 
status Ltnder the Charter shall exist until the people of the colony or 
Non-Self-Governing Territory have exercised their right of self- 
determination in accordance with the Charter, and particularly its 
purposes and principles.” 

By this Declaration, the General Assembly also declared further that: 

“The principles of the Charter which are embodied in this Decla- 
ration constitute basic principles of international law,” 

and consequently appealed to all States- 

“to be guided by these principles in their international conduct and 
to develop their mutual relations on the basis of their strict obser- 
vance.” (Declaration, ibid., Genera1 part, para. 3.) 

The United Nations had valid reason to proceed to the revocation. 
In resolution 2145 (XXI) the General Assembly relied on various grounds 
For its decision, and some at least of those grounds are of such a nature 
that their validity can be established without it being necessary to go into 
factual issues. 

In the operative part of resolution 2145 (XXI) the General Assembly, 
infer alia, 

(i) reaffirmed the inalienable right of the people of South West Africa 
to self-determination, freedom and independence; 
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droits en Namibie B d’autres fins que de protkger les droits et ink&s du 
peuple du territoire. En effet, le mandat n’a conf&C ~LICUII droit de 
propriM ou de souverainetk ni aucun droit permanent; il visait seule- 
rnent 6 octroyer conditionnellement des pouvoirs en we de la rkalisation 
d’un objectif - non en faveur du mandataire, rnais en faveur d’un tiers, 
le peuple et le territoire de la Namibie - iesdits pouvoirs devant expirer 
dbs que I’objectir serait atteint. 

L’Assemblbe g&&ale des Nations Unies a adoptt le 24 octobre 1970 
la r&solution 2625 (XXV) qui contient une dklaration relative aux prin- 
cipes du droit international touchant les relations amicales et la coop&-a- 
tion entre les Etats conformkment B la Charte des Nations Unies. La 
dkclaration prtvoit notamment, au sixitme alinta de la partie intitulte 
Le principe de I’t?galitk de droits des peuplcs et de leur droit ri disposer 
d’eux-nz@mes : 

(1 Le territoire d’une colonie ou d’un autre territoire non autonome 
possbde, en vertu de la Charte, un statut s&park et distinct de celui du 
territoire de I’Etat qui I’administre; ce statut separk et distinct en 
vertu de la Charte existe aussi longtemps que le peuple de la coionie 
01.1 du territoire non autonome n’exerce pas son droit & disposer de 
lui-m&me conform&nent B la Charte des Nations Unies et, plus 

particulikement, ti ses buts et principes. 1) 

Dans cette dkclaration, I’AssemblCe g&kale a Cgalement proclamk: 

(I Les principes de la Charte qui sont inscrits dans la prksente 
DCclaration constituent des principes fondamentaux du droit inter- 
national )) 

et a demand6 en consequence d tous les Etats 

((de s’inspirer de ces principes dans leur conduite internationale et 
de developper leurs relations mutuelles sur la base du respect rigou- 
reux desdits principes. )) (Dtclaration, ibid., dispositions g&kales, 
par. 3.) 

ValiditP 

Les Nations Unies avaient une raison valable de prockder ZI la r&o- 
cation. Dans la rtsolution 2145 (XXI) I’Assemblke g&n&ale a invoquk 
divers motifs a I’appui de sa decision et certains d’entre eux au moins 
sont d’un caractbre tel que leur validitk peut &tre prow&e saris qu’il soit 
nkcessaire d’examiner des questions de fait. 

Dans le dispositif de la rksolution 2145 (XXI) I’AssemblCe gt?&-ale a, 
entre autres, 

i) rkaffirmt le droit inaliknable du peuple du Sud-Ouest africain g 
I’autodktermination, g la IibertC et a I’indbpendance; 
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(ii) 

(iii) 

(iv) 

(VI 

(vi) 

(vii) 

(viii) 
(3 

N*M,R,* (S.W. AI:lIlCA) (SW. OP. I’AI)II.l.A XI II\ 0) 

reaffirmed that South West Africa is a territory hiiving iiltcrIli\tion;lI 
status which it shall maintain until it uchicvcs indepcntlcncc; 

declared that South Africa had f:litcll to t’llllil it> ohlip:lticlns in 
respect of tile Territory ;~lld hd disavowed the b!iindiItc: 
decided that the M&ate conferred ll~~C~il I IiS I~~~lillltli~ hlit,iL”stv 
to be exercised on his behalf by the GoVcrllnKllt of’ the 1 Inion (;l’ 
South Africa is, therefore, I(~l’/)tillfJ/l’f/; Ihat South 4~fi’icii II;\> no 
other right to administer the Territory ~111ci thilt hciiccli>rth South 
West Africa comes under the tlircct rcsponsihility 01’ lhc llnitcd 
Nations; 
resolved to discharge these responsibilities with rcsl>e~~t tr> South 
West Africa; 
established an nd hoc committee to rec011In1Cnd I>ri\cticul IH(~;I~S by 
which South West Africa should he ntlminister~ed SO ;IS ((1 eni\l>Ic 
the people of the Territory to exercise their right of~cll’-~lctcrll,ir~;~. 
tion and to achieve independence; 
called upon the Government of South Africa I’~~rtliwirh to rcl’r:iin 
and desist from any action which will, in i\ny nI:inncr wh;~tst)cvor, 
alter or tent1 to alter the prescnl intcrnutionol slntuc 01’ South Wc’st 
Africa; 
called the attention of the Security Council to this rcsolutit)n, :lntl 
requested all States to extend their wh~)le-l~ci\rtcd ct,-opcr;\ti<,n ulltl 
assistance in implementing this resolution. 

The Security Council, in aicl of the decisions taken by 111~’ (i~llerul 
Assembly, upheklthe principles embodied in General Asscnilrly r’csolution 
2145 (XXI), and adopted resolutions 245, 246 (196X); ?()A, I!@) I I’)@)): 
276, 283 and 284 (1970). In lhesc resolutions. lhc SecLrrit\” (‘ouncil 
recognized that the General Assembly bud tcrnlinutcd the biitnclilto 01’ 
South Africa over Namibia and assumctl direct rc!-,pclnsihility l’or the 
Territory until its inclependence, and called upon the (itlvcrnnirnt (11’ 
South Africa to withdraw its Iltlministration l’rom the ‘l’crrittiry inlnictji- 
ately (resolution 264 of 1969, reallirmetl in later rcsolutir,ns). 

The request for advisory opinion was made in resolution 2X4 ( 1070). 
By this resolution, the Security Council rcaIiirmcd the spc~inl rcspc~nsi- 
bility of the United Nations with regard to the ‘T’erritclry ;tr~tl 111e pcr,plc 
of Namibia, recalled resolution 27G and rlccitlcd to suhnrit 111~ quest ion 
to the International Court of Justice l’or nn advisory opinion. 

In resolution 276 (l970), the Security Council rcallirrnctl Cicrrer;~l 
Assembly resolution 2145 (XXI) by which the Unilcrl Nution\ rlckkd to 
terminate the Mandate of South West Africa ;md xwtt~ctl tlircot rcsptmi- 

bility for the Territory until its independence, und rcalIirnlutI Scuurity 
Council resolution 264 (1969) which recognizcd this tcrniinatic)n and 
called upon the Government of South Africa in~metIi:ltcIv 10 withdraw . 
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ii) rCafTirmC que le Sud-Ouest africain est un territoire qui a un statut 
international qu’il devra conserver jusqu’h ce qu’il acckde B I’indC- 
pendance; 

iii) dkclari: que I’Afrique du Sud a failli h ses obligations en ce qui con- 
cerne le territoire et qu’elle a dhotlck. le mandat; 

iv) dCcidC que le mandat contiC B Sa MajestC britannique pour Ctre exercC 
en son nom par le Gouvernement de I’Union sud-africaine est done 
terminr’; que I’Afrique du Sud n’a aucun autre droit d’administrer le 
territoire, et que dksormais le Sud-Ouest africain relkve directement 
de la responsabilitC de I’Organisation des Nations Unies; 

v) rCsolu de s’acquitter de cette responsabilitk B I’Cgard du Sud-Ouest 
africain; 

vi) CR% un comitC sptcial charge de recommander des dispositions 
d’ordre pratique pour I’administration du Sud-Ouest africain, afin 
de permettre au peuple du territoire d’exercer son droit B I’auto- 
dttermination et d’acckcler $ I’indCpendance; 

vii) invitC le Gouvernement sud-africain B s’abstenir et ri se d&sister 
immCdiatement de toute action qui de quelque man&e que ce soit 
modifierait OLI tendrait B modifier le stat& international actuel du 
Sud-Ouest africain; 

viii) appelk I’attention du Conseil de &writ& sur la r&solution, et 
ix) pri& tous les Etats de prgter saris reserve leur concours et d’aider g 

l’exthtion de la rbolution. 

Pour appuyer les ddcisions prises par I’AssemblCe ghCrale, le Conseil 
de sCcuritk a conjirnz~ les principes Bnoncts dans la r&solution 2145 (XXI) 
de I’Assemblte gCnCrale et a adopt& les r&solutions 245, 246 (1968); 264, 
269 (1969); 276, 283 et 284 (1970). Dans ces r&solutions le Conseil de 
skuritk, ayant reconnu que I’Assemblke gCnCrale avait mis fin au mandat 
de I’Afrique clu Sud sur la Namibie et assumait la responsabilith directe 
du territoire jusqu’ti son indkpendance, a demand6 au Gouvernement 
sud-africain de retirer immkdiatement son administration du territoire 
(r&solution 264 de 1969, rtaffirmCe dans des r&solutions ulthieures). 

La requ&te pour avis consultatif a CtB formulde dans la rtsolution 
284 (1970). Par cette r&solution le Conseil de sCcuritC a rtafirmk la res- 
ponsabilitb spkciale de I’Organisation des Nations Unies en ce qui con- 
cerne le territoire et le peuple de la Namibie, rappelk la r&solution 276 
et d&id& de soumettre la question a la Cow internationale de Justice 
pour avis consultatif. 

Dans la r&solution 276 le Conseil de stcurite, ayant &affirm& la rksolu- 
tion 2145 (XXI) de I’Assemblte gtnCrale par IaquelIe les Nations Unies 
avaient d&id& de mettre fin ELI mandat sur le Sud-Ouest africain et 
assumaient la responsabilitk directe du territbire jusqu’h son indBpen- 
dance, a rCal%rm.C sa propre r&solution 264 (1969) dans laquelle il avait 
reconnu la cessation du mandat et demand6 au Gouvernement sud-afri- 
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from this Territory, Neither the Se(.!llrit)’ (“C~LHiCil Iltv t Ilc (icIlcI’ki/ k~>SClll- 

bly has reqlrested tl,c Court to advise 011 lllc l~~~~l \illldlt~ 01 ~~therwisc 
of tlle action taken by tjlem ()r 1110 re!X~lUtiOl~~ lX~4”~‘l IIy tllcm. 

The principles of the CtlartCr, 011 the h!h III ’ wlii~li il~tlt~ll ll;lh Ilccll 
taken by the General Assembly i\\ld lhl! SccUrily (‘Uinicil. t\it\;C hCCl1 
&borate. ill the (United Natiolls ~>~c~~1l’~ltk~ll 011 hill~l~hJ~ 01’ ~I1tcrll~l- 

tional Law concerning FrieIltily 12eliltit~llS iillli C’~l-~~llt’r’iltit~Il ~llllllllp 

States in accordance with tile Charter Of IllC Iliiitl‘ii BC:iltic~Ilh \ihicll \\;Is 
LlnallimoL\s]y adopted by Lyle Genel.;il ,kSStZlllhl~ (Ill .!d ()Ttt~h’l’ I’~?tl. 

The first ~~rg~~~~~e~jt qyi[jst tile [(>rlllill V~llldll~ 01’ Sccurit!! ~‘OUl~~il 
resolutions in general is based by the So\Ith Africatt (i~~\cri1111cii1 OII 111~ 
composition of the Council and colmriis tllc ro~?rCwlllilti~~fl 111’ C’hiil:l 
the “Republic of China”, ,. yy  it is ~j;\liJefJ in p~lri~gr’iIJ~Il I trl‘ Articic 13 (il‘tllc 
Charter, It js the Governmellt of Nationulisl ~‘hiw \Ctlictl tl:i\ crvcutCxt 

ttle pernl;inellt seat of Ctlin:l I‘rom the l\~lllllii~li~~ll (\I’ 1lW I Inilcd I\l;ilicirls 
dowI to to&y. Souttl AfriC;l itsetl‘ IIaS :~t\\‘:lj~ c(whidWd 1t11‘ tiilticif~;\li\t 
Governn~el~t as the legal Governnml ol’ (‘ilitlu. \~“~ICII it COIIICS 10 Ihc. 
right of representation of two rival gwwnm3~l~ 0I’;I Ill~lllt~C~ SL:llr*, il is 
obviously the competent organ of the 1Jnilcd Niili~.~ll~. III 11th LXW lhc 
General Assembly, which should decitic. III’ to nut. tlic‘rc I\iIh I\tjl hxn 

any change in the representation of China in the ~~111letl Nalirws. ‘I’llis 
objection to the validity of Security Council resolulic\ns ~.lr~~~rlrl, thcrcf~~re 
be rejected. 

The South African Government alluges that ths Scc‘urit~ C’oun~il did 
not act in conformity with the procedure laiti dtrwri 17~. ii\rliclc ,I’?, lxlra- 
graph 3, of the Charter, when it atlopteti lilt2 VilriolIs rcrrrlulicrns til!illillg 
with the question 110~ before the Court, itl\d that ill L:WXXIU~II~~ IllI tllc~,c 
resolutions are null 2nd void, Resolution 2x4 t 1070). c(lllt;lillir\g: tl~c 
request for an advisory opinion which lmclerlics 1110 l>rcul[ l~rocccdill)zs, 
was adopted despite the abstention ofthrcc mumtxrs. t\vtr trt’ \vhic*Il \vcre 
permanent members. Likewise resolution 2X (l5)70) \v;14 ;ldoptcd 111 spite 
of the abstention of two permanent memhcrs i\lrlI, i\t the previcjub vote otl 

a Phrase in the draft resolution, the words in rlucstiolr \vc’rc r~l;till~rl (INS- 
Pitt the abstention of four members, three of wIlicl1 wcrc l~~rlll;~llcllt tllc~ll- 

bet-s. Nevertlleless, those votes cannot be considcretl ;IS irrrpul:tr i1llrI 11111s 

null and void, for there is II lor~g-,~luadir~,~ prl~c~ic~l~, ~*,~Il,,\~~~d 111~ t Ilc 
Security Council since 1950, which has intcrprctctl tllc proviqit,ll~ ,;I’ Ar- 
tide 27, wagrapl~ 3, iii siicli ~1 Wily tllilt the :il~stcnti~~~~ 01’ ()IIV (11. ~ll~lf’tl 
Perma*lent members does not have the s~llc clt’cct ;lh ;I llcp;1tive vt,tc, 

It is alSO generally recognized that the abscncc of ;I l~crl~rilllcl\t I)luIlll~c~ 
fron1 a meeting of the Secllrity Council does 1101 prcvctrt tllc: t;il\illg 01’ 
decisiOns Which are valid even if they relate to q\lcstin~l~ (If alll~,stiltlue, 
The new procedural practice with regard to votes in tile sccuritv (*rrulloil 
was fol1owed without any objection on the part of tllc (;cl~~r;~l /Ishcl,llq~. 
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cain de retirer immkdiatement son administration du territoire. Ni le 
Conseil de stcuritk ni I’Assemblte g&n&ale n’ont pri6 la Cour de dormer 
son avis sur la validitt juridique de I’action entreprise ou des r&solutions 
adoptkes par eux. 

Les principes de la Charte dont I’Assemblte gknkrale et le Conseil de 
sCcuritt se sont inspirks en menant leur action ont CtC dCveloppCs dans 
la dtclaration des Nations Unies relative aux principes du droit inter- 
national touchant les relations amicales et la coopkration entre les Etats 
conformkment B la Charte des Nations IJnies, dkclaration que I’Assem- 
bl6e g&&ale a adoptke ti I’unanimitC le 24 octobre 1970. 

Le premier argument que le Gouvernement sud-africain invoque pour 
contester la validitk formelle des r&solutions du Conseil de stcuritk en 
g&&al est fond6 sur la composition du Conseil et a trait B la reprtsen- 
tation de la Chine - la I( RBpublique de Chine I), comme elle est appelte a 
I’article 23, paragraphe I, de la Charte. C’est le Gouvernement de la 
Chine nationaliste qui occupe le sikge permanent de la Chine depuis la 
crkation des Nations Unies. L’Afrique du Sud pour sa part a toujours 
considCrC le Gouvernement nationaliste comme le gouvernement ICgitime 
de la Chine. S’agissant du droit de reprkentation de deux gouvernements 
rivaux d’un Etat Membre, c’est manifestement & l’organe compktent des 
Nations Unies, en l’espkce li I’Assemblte g&n&ale, qu’il apparticnt de 
trancher la question, Jusqu’B present, aucune modifkation n’est inter- 
venue dans la reprksentation de la Chine aux Nations Unies. En con- 
skquence cette objection quant ?t la validitk des rtsolutions du Conseil de 
stcuritC devrait &tre repousske. 

Le Gouvernement sud-africain prCtend que le Conseil de skurit& n’a 
pas agi conformkment B la prockdure dkfinie ?! I’article 27, paragraphe 3, 
de la Charte, lorsqu’il a adopt6 les diverses rtsolutions relatives B la 
question dont la Cour est aujourd’hui saisie, et qu’en constquence toutes 
ces rksolutions sont nulles et de nul effet. La rtsolution 284 (1970), oil 
est formulte la requ&te pour avis consultatif qui est b I’origine de la 
prksente instance, a CtC adopt&e en d&pit de I’abstention de trois membres 
dont deux Ctaient des membres permanents. La rCsolution 276 (1970) a 
ktb, de m&me, adoptke en d&pit de l’abstention de deux membres per- 
manents et, lors d’un vote prCcCdent sur LIII membre de phrase figurant 
dans le projet de r&solution, ce membre de phrase a CtC conservk malgrC 
I’abstention de quatre membres dont trois ttaient des membres perma- 
nents. Ces votes ne sauraient toutefois Ctre considkrts comme irrkguliers 
et partant les r&solutions comme nulles, car wfe pratique dkjd a/~cienne du 
Conseil de sbcuritk, qui remonte B 1950, a interprbtk les dispositions de 
l’article 27, paragraphe 3, en sorte que I’abstention d’un ou de plusieurs 
membres permanents n’a pas le m&me effet qu’un vote nkgatif. En outre 
il est gCnBralement admis que I’absence d’un membre permanent g une 
sCance du Conseil de skcuritt n’emp&che pas l’adoption de dkcisions qui 
sont valables, m&me si elles se rapportent 2 des questions de fond. La 
nouvelle prockdure, en ce qui concerne les votes au Conseil de s&-wit& 
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Article 32 of the Charter, which is relied upon by the South African 
Government, presupposes the existence of a dispute to which the State 
which is not a member of the Security Council is a party, as a ground for 

having the right to participate, without the right to vote, in discussions 
relating to that dispute. It is not the purpose of Security Council resolution 
284 (1970) to settle a &spure between States; it is connected with a 
situation, namely the question of Namibia, and with the responsibilities 
which the United Nations assumed in 1966 (resolution 2145 (XXI)) in 
respect of that Territory and its inhabitants. Article 32 of the Charter was 
therefore not applicable. Although the definite aim of the Council, when 
it adopted resolution 276 (1970), was to obtain the withdrawal of the 
South African authorities from Namibia, the intention was, at the same 
time, to strengthen the maintenance of international peace and security 
and to ‘reduce the existing tension. As the matter at issue was not a 
dispute between States but a situation which concerned the United 
Nations as such, the Security Council was under no obligation to invite 
South Africa to participate, without the right to vote, in the discussions 
which preceded the adoption of the resolution. 

Article 24 of the Charter constitutes a legal basis for resolution 276 
(1970) of the Security Couticil. That Article confers on the Council not 
only the specific powers set forth in Chapters VI, VII, VIII and XII, but 
also general powers, consistent with the aims and principles of the U’nited 
Nations. With regard to the interpretation of Article 24 of the Charter, 
it is said in the treatise published in 1969 by Goodrich, Hambro and 
Simon% entitled Cbamr qfthe United Nations: “Article 24 (2) states that 
the ‘specific powers granted to the Security Coundil’ are laid down in 
Chapters VT, VII, VIII and XII of the Charter, This statement raises the 
question whether the Council has these powers only or whether it may 
exercise such other powers, consistent with the purposes and principles 
of the Charter, as are necessary for it to discharge its responsibilities. 
The latter, more liberal interpretation has been generally accepted,” 
P‘204.) The objections of the South African Government to the intrinsic 
validity of resolution 276 (1970) of the Security Council should be dis- 
missed. 

The first four paragraphs of the operative part of the resolution are 
addressed in the first place to South Africa. They all, in particular para- 
graph 2, contain important findings which bind that State legally. It is 
therefore put under an obligation, by virtue of Article 25 of the Charter, 
to modify its conduct in the Namibia question in conformity with the 
decisions of the Security Council. Given that the continued presence of the 
South African authorities in Namibia is illegal, all the measures taken by 
them in the name of that Territory, or concerning that Territory, after the 
cessation of the Mandate, are illegal and invalid. That finding is also 
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a BtB suivie saris que I’AssembIke g&kale 61&e la moindre objection. 
L’article 32 de la Charte, que le Gouvernement sud-africain invoque, 

fait de l’existence d’un diffkrend auquel 1’Etat non membre du Conseil 
de skuritk est partie la condition nkessaire du droit pour cet Etat de 
participer, saris droit de vote, aux discussions relatives & ce difkend. La 
rCsolution 284 (1970) du Conseil de skuritb n’a pas pour objet de rbgler un 
d$fZrend entre Etats; elle se rbfkre B une situation, k savoir Ia ques- 
tion de la Namibie, et aux responsabilitks que les Nations Unies 
ont assumkes en 1966 (rksolution 2145 (XXI)) au regard de ce territoire 
et de ses habitants. L’article 32 de la Charte n’ktait done pas applicable. 
Encore qu’en adoptant la r&solution 276 (1970) le Conseil ait vise trks 
prkisbment k obtenir le retrait des autoritks sud-africaines de la Namibie, 
son intention Btait aussi de renforcer la paix et la skuritk internationaIe3 
et de rkduire la tension existante. Comme ce qui Btait en cause n’6tait 
pas un diffkrend entre Etats, mais une situation qui concernait les N’ations 
Unies’en tant que telles, le Conseil de s6curit6 n’btait aucunement tenu 
d’inviter I’Afrique du Sud B participer, saris droit de vote, aux discussions 
qui ont prdctdk l’adoption de ladite rkolution. 

L’article 24 de la Charte constitue le fondement juridique de la rksolu- 

tion 276 (1970) du Conseil de sCcurit6. Cet article confkre au Conseil 
non seulement les pouvoirs spkifiques tnonck aux chapitres VI, VII, 
VIII et XII, mais aussi des powoirs gkkraux, compatibles avec les 
objectifs et les principes des Nations Unies. En ce qui concerne l’inter- 
prktation de l’article 2.4 de la Charte, il est dit dans le trait6 publie en 
1969 par Goodrich, Hambro et Simons, et intitule Charter qf the United 
Nations: n Aux termes de l’article 24, paragraphe 2, les pouvoirs spkci- 
fiques accord.5 au Conseil de sCcurit6 sont d&finis aux chapitres VI, VII, 
VIII et XII de la Charte. Cette affirmation soukve la question de savoir 
si ces pouvoirs sont Ies seuls que dktienne le Conseil ou s’il peut en 
exercer d’autres, compatibles avec les buts et les principes de la Charte, 
qui lui sont ntcessaires pour s’acquitter de ses responsabilitks. C’est 
cette dernidre interpr6tation,plus lib&ale, qui a Ct6 gdnkralement acceptke. 11 
(P. 204.) Les objections formultes par le Gouvernement sud-africain B 
I’encontre de la validitk intrinsbque de la r&solution 276 (1970) du Conseil 
de skcuritk devraient &tre &art&es. 

Les quatre premiers paragraphes du dispositif de la rbolution s’adres- 
sent en premier lieu B I’Afrique du Sud. Tous, et notarnment le paragraphe 
2, enoncent des conclusions importantes qui lient cet Etat sur le plan juri- 
dique. I1 lui est done fait obligation, en vertu de l’article 25 de la Charte, 
de modifier son comportement k propos de la Namibie, conform6ment 
aux dtcisions du Conseil de sCcurit6. La prbence continue des autorites 
sud-africaines en Namibie Btant ill&gale, to&es les mesures prises par 
elles au nom de ce territoire, ou en ce qui le concerne, aprbs la cessation 
du mandat sont illhgales et nulles. Cette conclusion a aussi force 
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binding on all member States of the United Nations other than South 
Africa. 

LEGAL CONSEQUENCES FOR SOUTH AFRICA, FOR OTHER MEMBER STATES 
OFTHEUNITED NATIONS AND FOR NON-MEMBER STATES 

It rnllst be pointed out that South Africa, in international law, has, 
so long as its illegal presence in Namibia lasts, certain obligations vis-&vis 
that Territory and its population. Those obligations are for the most part 
the same as were incumbent ~ipon. South Africa before the cessation of the 
Mandate. It is thus under an obligation to promote in continuous fashion 
the well-being and development of the peoples of the Territory, in con- 
formity with Article 22 of the League of Nations Covenant and with the 
Mandate for South West Africa. South Africa has likewise an obligation 
to act in conformity with the Declaration regarding non-self-governing 
territories forming Chapter XI of the United Nations Charter. No matter 
under what rtgime, human rights have to be respected in Namibia as 
elsewhere. 

The South African Government, after its attempts to annex the man- 
dated territory had been defeated by the vigorous resistance of the United 
Nations, and after it had defnitely refused to subject the Territory to 
trusteeship, nonetheless stated on various occasions that it would main- 
tain the status quo, and that it would continue to administer the Territory 
in the spirit of the current Mandate. 

Included among the international rules which are binding on the 
administration of the international territory of Namibia are declarations 
and resolutions formally adopted by the principal .organs of the United 
Nations which represent generally accepted interpretations and applica- 
tions of the provisions of the United Nations Charter, and which either 
are of general application, or are stated to have specific reference to the 
situation of Namibia. 

The legal consequence for South Africa of its continued and illegal 
presence in Namibia, is therefore that this constitutes an internationally 
wrongful act and a breach of international legal obligations, owing by 
South Africa not only to the United Nations but also to the people and 
Territory of Namibia. 

All States are required, under the provisions of Article 25 of the Unitecl 
Nations Charter, to comply with the resolutions of the Security Council 
and to assist the United Nations under Article 2, paragraph 5, of the 
Charter in any action it takes in accordance with the Charter. States are 
obliged to support the United Nations in securing the ~~ith&awal of the 
South African administration from Namibia and in ensuring the free and 
effective exercise by the people of Namibia of their right to self-determi- 

107 



NAMIBIE (S.-o. AFRICAIN) (OP. IND. PADILLA NERVO) 119 

d’obligation pour tous les Etats Membres des Nations Unies autres que 
I’Afrique du Sud. 

CONSEQUENCES JURIDIQUES POUR L'AFRIQUE DU SW, POUR LCS AUTRES 
ETATS MEMBRES DES NATIONS UNW ET POUR LES E-I-AT-S NON MEMDRES 

II convient de signaler que tant qu’elle maintient sa prknce illtgale 
en Namibie I’Afrique du Sud a en droit international certaines obliga- 
tions vis-8-vis de ce territoire et de sa population. Ces obligations sont 
pour la plupart les m&es que celles qui incombaient & I’Afrique du Sud 
avant la cessation du mandat. C‘est ainsi qu’elle a I’obligation d’accroitre 
rkgulikrernent le bien-ftre des peuples du territoire et d’assurer ieur d& 
veloppernent conformkment B l’article 22 du Pacte de la SociW des 
Nations et ELI mandat pour le Sud-Ouest africain. L’Afrique du Sud a 
de mCme I’obligation d’agir conformtment g la dkclaration relative aux 
territoires non autonomes qui constitue le chapitre Xl de la Charte des 
Nations Unies. SOLIS quelques rkgime quc ce soit, les droils de I’homme 
doivent Ctre respect& en Namibie comme ailleurs. 

Le Gouvernement sud-africain ayant itchout: dans ses tentatives 
d’annexion du territoire SOLIS mandat devant la vive opposition des 
Nations Unies, ayant par ailleurs catkgoriquement refusi: de placer le 
territoire SOLIS tutelle, a nkanmoins d&la& & plusieurs reprises qu’il 
tnaintiendrail le sfalu (/uo et qu’il continuerait & administrer le territoire 
dans I’esprit du mandat en vigueur. 

Parmi les rkgles internationales qui s’imposent k I’administration du 
territoire international de la Namibie figurent les dkclarations et r&o- 
lutions officielles des organes principaux des Nations Unies, qui reprk 
sentent des interprktations et applications g6nCralement accept&es des 
dispositions de la Charte, qu’elles soient d’application gCnkrale ou 
qu’elles visent expresknent la situation de la Namibie. 

La consbquence juridique pour I’Afrjque du Sud du maintien de sa 
prksence ilkgale en Namibie est done que cette prksence constitue un 
acte internationalement illicite et une violation d’obligations juridiques 
internationales auxquelles I’Afrique du Sud est tenue non seuiement vis- 
8-vis des Nations Unies mais aussi vis-8-vis du peuple et du territoire de 
la Namibie. 

En vertu de I’article 25 de la Charte des Nations Unies, tous les Etats 
doivent se conformer aux rCsolL1tion.s du Conseil de sCcuritt et, aux 
termes de I’article 2, paragraphe 5, de la Charte, ils doivent assister 
I’Organisation des Nations Unies dans toute action entreprise par elle 
conformkment aux dispositions de la Charte. Les Etats ont I’obligation 
d’aider I’Organisation des Nations Unies 21 obtenir que l’administration 
sud-africaine se relive de la Namibie et B permettre au peuple namibien 
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nation and independence. Since the termination of South Africa’s Man- 
date over Namibia, States are precluded from establishing or maintaining 
any relation with Namibia through the Government of South Africa or 
through the illegal South African administration in the Territory. 

It should be the duty of every Member of the United Nations: 

to recognize the authority of the United Nations to administer the 
Territory of Namibia; 

to recognize t,he inalienable right of the people of Namibia to self-deter- 
mination and independence; 

to take joint and separate action in co-operation with the United Nations 
(Art. 56) for the achievement of the purposes set forth in Article 55 of 
the Charter; 

to accept and carry out the decisions of the Security Council which it has 
taken or which it may take from time to time in accordance with the 
Charter (Art. 25), such as the steps mentioned in resolution 283 (1970). 

All States have the obligation not to recognize the presence of South 
Africa in Namibia in contravention of resolution 276 (1970) of the Secrlri ty 
Council and resolution 2145 (XXI) of the General Assembly. 

Plebiscite 

The position of the South African Government in respect to Soulh 
West Africa has always been very clear and consistent, in the sense that it 
considers the Territory as an integral part of South Africa and that in fact 
the annexation has taken place and that it does not intend ever to give 
up the Territory. 

On 4 November 1946, during the First Session of the General Assern.bly 
of the United Nations held at Lake Success, Field Marshal Smuts, at the 
fourteenth meeting of the Fourth Committee, presented a statement con- 
cerning the mandated territory ofSouth West Africa (UN dot. A/C.4/41). 
He recalled the fact that during the First World War, President Wilson 
and other Allied spokesmen had emphasized the right of self-determina- 
tion of all peoples and had made any form of annexation w?acceptable to 
the Peace Conference, South West Africa, he continued, was so essen- 
tially a part of the South African territory and people, that a particular 
form of mandate had to be devised to meet the needs of the So& African 
situation. Owing to the physical contiguity of South West Africa to the 
Union and its ethnological kinship with the rest of South Africa, the 
argument ran, the Union of South Africa was legitimately concerned in 
securing the mnexation of that Territory. President Wilson understood, 
said Field Marshal Smuts, that the future of that Territory lay in its 
incorporation. 
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d’exercer librement et effectivement son droit & I’autodttermination et B 
l’indkpendance. Depuis la fin du mandat de I’Afrique du Sud sur Ia 
Namibie, les Etats doivent s’abstenir de nouer ou d’entretenir des relations 
quelconques avec la Namibie par le truchement du Gouvernement sud- 
africain ou de l’administration sud-africaine ill&gale du territoire. 

II est du devoir de tous les Membres des Nations Unies: 

de reconnaltre aux Nations Unies le pouvoir d’administrer le territoire 
de la Namibie; 

de reconnaitre le droit inaliknable du peuple namibien & l’autodktermi- 
nation et B I’indGpendance; 

d’agir, tant conjointement que sCpar&ment, en coop6ration avec I’Orga- 
nisation des Nations Unies (art. 56) en vue d’atteindre les buts Bnonc& 
B l’article 55 de la Charte; 

d’accepter et d’appliquer les dkcisions qui ont bti: prises ou qui pourront 
&tre prises par le Conseil de sdcuritt conformtment g la Charte (art. 25), 
telles que les mesures indiquees dans la r&solution 283 (1970). 

Tous les Etats ont l’obligation de ne pas reconnaitre la presence de 
1’Afrique du Sud en Namibie en violation de la r&solution 276 (1970) du 
Conseil de skcurite et de la r&solution 2145 (XXI) de I’Assembl&e gCntrale. 

Plibiscite 

La position du Gouvernement sud-africain au sujet du Sud-Ouest 
africain a toujours 6th parfaitement Claire et consCquente: ce gouverne- 
merit considke que le territoire forme une partie intCgrante de I’Afrique 
du Sud, que l’annexion a Ctk rtalisCe en fait et il entend ne jamais renoncer 
au territoire. 

Le 4 novembre 1946, pendant la premibre session de I’Assemblke 
g&&ale des Nations Unies, tenue & Lake Success, B la quatorzibme 
sbance de la Quatrikme Commission, le mar&ha1 Smuts a fait une d&la- 
ration relative au territoire sous mandat du Sud-Ouest africain (dot. des 
Nations Unies A/C.4/41). 11 a rappel6 qu’au cows de la premikre guerre 
mondiale le prCsident Wilson et d’autres Porte-parole des Allib avaient 
proclamC le droit des peuples & disposer d’eux-mbmes, ce qui exciuait 
pour la confkrence de la paix toute possibilitk d’accepter des annexions de 
territoires sous auczme forme; que le Sud-Ouest africain faisait & un tel 
degre partie intbgrante de I’Afrique du Sud, territorialement aussi bien 
que dtmographiquement, qu’il avait fallu cr&er un type particulier de 
mandat pour rCpondre aux ntcessitb de la situation; que le Sud-Ouest 
africain &ant limitrophe de 1’Union sud-africaine et sa population &ant 
ethniquement apparentee g celle du reste de 1’Afrique du Sud, 1’Union 
sud-africaine avait un 1Cgitime inttr&t & obtenir 1’alzIzexioH de ce territoire. 
Le president Wilson avait compris - a poursuivi le mar&ha1 Smuts - 
que l’avenir du Sud-Ouest africain 6tait 1% & son rattachement g I’Union. 
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“By now [ 19461, South West Africa was so thoroughly integrated 
with the Union that its &rma/ incorpo~atinn was mainly required to 
remove doubts, and thereby to attract capital and encourage jndivi- 
dual initiative, and to render unnecessary a separate fiscal system, 
Incorporation would thus admit the inhabitants to the full benef,ts 
enjoyed by the population of the Union. 

. ,  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  *  .  4, . . ,  

The intcgrcrtior~ of South West Africa with the Union might be a 
process lasting over many years, but it would be as inevitable as the 
union of Wales and Scotland with England, of Texas and Louisiana 
with the American Union, and of Eastern Siberia with the Russian 
Union. At present [l946], South West Africa was a geographic, 
ethnic, strategic and economic par/ of the Union of South Africa. 

The integration of South West Africa with the Union would be 
mainly a formal recognition of a unity tkul a/read~l existed.” (GA, 
OR, Fourth Committee, 14th Meeting, 4 November 1946; italics 
added ,) 

At that time and subsequently, South Africa has claimed sovereignty 
over the mandated territory ancl has openly declared its breach and dis- 
regard of the principle of non-nnnexuiio~7 proclaimed by the Versailles 
Peace Conference, The avowed a~7trex~7/io1~ was then and is now improper 
and unacceptable. 

It is an admission by South Africa that the essential principle contained 
in the Covenant and the basic purpose of the mandates system has been 
violated, and is not now admitted or recognized as having any value or 
being applicable to Namibia. This evidence, and the violation of other 
obligations of the Mandatory, are among the compelling reasons taken 
into account by the General Assembly for the declaration that the Man- 
date was terminated and a justification of resolution 2145 (XXI). 

At the hearing of IS March 1971, the representative for South Africa 
stated : 

“Against the background of the submission which we had made in 
the previous proceedings to the effect that the Mandate, as a whole, 
had lapsed, together with all obligations thereunder, the honourable 
President asked the question ‘Under what title does the Government 
of South Africa claim to carry on the administration of Namibia‘?’ 
Our answer is as follows: 

South Africa con~z/et~~i the Territory by force of arms in 19 15, and 
administered it under military rule until the end of the war. 
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I( Actueliement [ 19461, le Sud-Ouest africain esl si Btroitement 
intCgrB dans I’Union qu’une mesure qflcielle de ratiachernent serait 
ntcessaire, surtout pour tliminer les doutes et, de cette far;on, 
attirer les capitaux, encourager I’initiative individuelle et rendre 
superflu un rCgime fiscal distinct. Le rattachement donnerait ainsi 
aux habitants du territoirc LOLIS les avantages dontjouit la population 
de [‘Union. 
. . . . . . . . . . . . , ., . . . . , . . . . 

L’intPgration du Sud-Ouest africain & I’Union pourrait @We le 
rtsultat d’une kvolution qui a pris de nombreuses at-&es, mais ce 
serait un ph6nomkne aussi inkvitable que la rkunion du Pays de 
Galles et de I’Ecosse & I’Angleterre, du Texas et de la Louisiane & 
la FtdCration amkricaine, et de la SibCrie orientale k la Russie. A 
I’heure actuelle [ 19461, le Sud-Ouest africain forme partie infbgrante 
de I’Union sud-africaine au point de vue gkographique, ethnique, 
stratkgique et Cconomique. L’intbgration du Sud-Ouest africain B 
I’Union sud-africaine serait essentiellement la reconnaissance 
officielle d’une unit6 qui existe d&-ii. 1) (Documents officiels de I’As- 
semblke g&kale, Quatribme Commission, 14’ sCance, 4 novembre 
1946; les italiques sont de nous.) 

A partir de 18, I’Afrique du Sud a revendiquk la souverainetb sur le 
territoire sous mandat; elle a ouvertement d&lark quIelle violait et 
refusait de reconnaitre le principe de non-annexion bnoncC par la con- 
fkrence de la paix de Versailles. L’annrxion avou&e ttait alors, et est 
encore actuellement, irrbgulikre et inadmissible. 

L’Afrique du Sud reconnait que le principe essentiel Cnonck dans le 
Pacte et I’objet fondamental du systbme des mandats ont Ctk violk et 
que ce principe n’est actuellement ni admis ni reconnu comme posskdant 
une valeur quelconque ou comme applicable g la Namibie. Cet aveu, 
ainsi que la violation d’autres obligations incombant au mandataire, 
sont parmi les raisons dkisives dont I’Assembl&e g&kale a tenu compte 
pour dkclarer que le mandat avait pris fin, et justifient la rksolution 
2145 (XXI). 

A I’audience du 15 mars 1971, le reprksentant de I‘Afrique du Sud 
ddclarait : 

(1 En liaison avec la conclusion que nous avons prCsentCe dans 
l’instance anttrieure et selon laquelle le mandat est tout entier 
devenu caduc, ainsi que les obligations qu’il prbvoyait, le Prtsident 
a pose la question suivante: ((A quel titre le Gouvernement sud- 
africain prktencl-il continuer 9 administrer la Namibie? 1) Notre 
reponse est la suivante: 

L’Afrique du Sud a cor7quis le territoire par la force des armes 
en I91 5 et l’a administrk sous un rtgime militaire jusqu’8 la tin de Ia 
guerre. 
. . . ..,... .,eI. *.1......1. 

109 



122 N*&fI*[* (S,W, AFRICA) (SEP. OP. 1’Al)Il.I.h KI:KVOJ 

1n the years since ]yl.$ South WC9 Africa lln!+ inevituhiy hccn 
integrated even more closely with the J~cPubIic. 

, I., . *. I. 4 * 1’. * ‘*’ .; *. . * 
* Ii the light of this history, it ki the VlCW 01 the stltlth Arrit!ikll 
Government that, if it is accepted that the h4antl;Ltc has IiIpScd, the 
South African Government wodd hUVC the right 10 i~c~lllillistor tile 
Territory by reason of a COlltbill~l~iOll Ot‘ filctOrS, bCiIlg l(r) its 

* original conpest; (b) its long ocdupalilm, ((I) the cnntinuntion 01 
the sacred trust basis agreed UpOn in 1’)2fl: iifld, !illCllly (d) hcCiIUsc 
its administration is to the benefit Ol’ the inhahit:tnts Of the *l‘crritory 
and is desired by t1wn. In these circumstances the South African 
Government cannot accept that ally SttltC OT Or&~I~iiXtiOll ~311 hvt~ ;I 
better title to the Territory.” (Italics added.) 

The question of a plebiscite has no relevance whatsocvcr It) the question 
posed by the Security Council for the aclvisory opinion of’ this C’ourt. ‘I’hc 
question of a plebiscite is a political question which Ilas 10 hc &It with 
by the United Nations either in the General Asscmhly 01’ in the Sccurily 
Council. The question raised by South Africa can IX briolly dismissed :H 
being irrelevant and not falling within the umhit of’ the rlueation that [his 
Court has been requested to answer. TllC issues of’ ll~~~i-~lllll~~~~~~~)~l~ 

apartheid and independence are not even mentionccl its possihlc (crtns of ;I 
plebiscite. The proposal that the Court should supervise ii p<>liric;il ;lCt, 
which would have been the concern of the Gcncral Asscnlb]y or tllc 
Security Council, should of course be rejected. The Court rightly i\nS\\fcrcd 
that it “cannot entertain this proposal”. 1 cspcciully Concur with the 
Court’s comment regarding such proposal when it stated tllnf : 

“The Court having concluded that no further cvitlencc was 
required, that the Mandate was validly tcrminntetl and that in 
consequence South Africa’s presence in Namibia is illcg;lI and its 
acts on behalf of or concerning Namibia urc illcgitl atl~l invnlitl, it 
follows that it cannot entertain this proposal.‘” 

Against the background of the acts and intentions of South Africa in 
respect to the Territory of Namibia, it is obvious that such ;t r~‘quesl can 
have no other purpose than to obtain recognition ol’ ;I ~YV/~/~~P.YI, an 
integration and an an,?exarion which have already taken J>lilOC. ‘J’hc stalus 
of South West Africa was thus def~cto unilaterally ilnd illegally cl~i~n~ctl. 
Twenty-five years ago, a request for annexation --f’ounrlcrl ctn ilrc illlc&cd 
results of a plebiscite which Field Marshal Smuts presentcrl to the 
General Assembly-was rejected. The feeling and dc~Iat’ati(~ns of’ the 
majority of delegations were that the spirit or the C’hartcr ~~~ltl not IX 
constructively implemented by the only two allcrnativcs proposctl ky the 
Union of South Africa; i.e., incorporation or a cc>ntinu:ltion ot’ the 
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A partir de 1915 le Sud-Ouest africain s’est inkvitablement intkgrk 
de plus en plus B la R&publique sud-africaine. 
. . . . . . . . . . . . I. . . . . . . . . . . 

Etant donnk ces antCc6dents historiques, le Gouvernement sud- 
africain estime qu’6tant admise la caducitk du mandat, il await le 
droit d’administrer le territoire g&e au jeu d’une skrie de facteurs 
qui sont: a) la conqdte initiale, 6) une occupation prolong&e, c) le 
maintien de la mission sacrke confike et acceptke en 1920, d) le. fait 
que son administration s’exerce au profit des habitants du territoire 
et qu’elle est voulue par eux. Dans ces conditions, le Gouvernement 
sud-africain ne saurait considkrer qu’un Etat ou une organisation 
puisse avoir un meilleur titre B administrer le territoire. 1) (Les itali- 
ques sont de nous.) 

L’idke d’un pltbiscite est totalement ktrangbre & la question posee par le 
Conseil de sbcurit6 aux fins de l’avis consultatif de la Cour. L’organisation 
d’un plebiscite est une question politique qui doit Ctre tranchke par I’Orga- 
nisation des Nations Unies, soit g l’Assembl6e gbnkrale, soit au Conseil de 
skuritk. Le point soulev6 par 1’Afrique du Sud peut &tre &art6 sommaire- 
ment comme n’ktant pas pertinent et ne rentrant pas dans le cadre de la 
question & laquelle la Cour a &tt? prit5e de rkpondre. Les probkmes de la 
non-annexion, de l’upartheid et de l’indkpendance ne sont m&me pas 
mention&s comme pouvant faire l’objet d’un plbbiscite. 11 convient, bien 
entendu, de rejeter la requ&te tendant & ce que la Cour surveille l’accom- 
plissement d’un acte politique qui serait du ressort de l’Assembl8e 
gtnkrale ou du Conseil de sCcurit6. La Cour a fort justement rtpondu 
qu’elle (( ne saurait retenir cette proposition 1). A ce sujet, je souscris tout 
particulikement & cette observation de la Cour : 

((La Cour ayant conclu qu’un compltment de preuve n’est pas 
nkessaire, qu’il a et6 valablement mis fin au mandat, qu’en cons& 
quence la prksence de 1’Afrique du Sud en Namibie est illkgale et que 
toutes les mesures prises par elle au nom de la Namibie ou en ce 
qui la concerne sont illkgales et nulles, elle ne saurait retenir cette 
proposition. )) 

Compte tenu des actes et des intentions de 1’Afrique du Sud ti 1’8gard du 
territoire de la Namibie, il est evident qu’une telle requ&te n’a d’autre 
objet que d’obtenir la reconnaissance d’une conquhe, d’une intbgration et 
d’une annexion qui sont d&j& chases faites. Le statut du Sud-Ouest 
africain a done CtB modif%+ defacto unilatkralement et ilkgalement. 11 y 
a vingt-cinq ans, une demande d’annexion, fondke sur les prktendus 
rckultats d’un pkbiscite que le mar6chal Smuts avait soumis ~3 l’Assem- 
b16e g&&ale, fut rejetke. La majoritb des d6lCgations estimaient et ont 
d&la+ que l’esprit dC la Charte ne trouverait une expression constructive 
ni dans l’une ni dans l’autre des deux solutions proposkes par HJnion 
sud-africaine: l’incorporation ou le maintien de la situation en vigueur saris 
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present situation without United Nations supervision. The proposal of 
the Union of South Africa-it was said-would be a backward step that 
might endanger the progressive tendencies of the Charter and the legiti- 
mate aspirations of half the population of the world in the non-self- 
governing territories. 

PR~NCIPLEOF NON-ANNEXATION 

One of the main principles which informs and gives new spirit to an 
international instrument like the Covenant, was the l~rincip/c of’ non- 
annexarion, a noble idea to deter the military powers from taking advan- 
tage of the war situation, or claiming, by right of conquest, sovereignty 
and ownership over peoples and territories, formerly pawns in the colonial 
system or the reward of victory or of superior strength. These new ideas 
were intended to help in the organization of a new world order, in which 
backward people, in all continents, would have a chance to be free from 
the former traditional chains of slavery, forced labour, and from being 
the prey of greedy masters. Those noble ideas, principles and concepts, 
embodied in the Covenant, were not born to have a precarious 01 
temporary existence, linked to the mortal fate of a particular forum or to 
an international organization which could not be immune to change. 
They were intended to survive and prevail to guide the political conduct of 
governments and the moral behaviour of men. They were meant to 
persist and endure no matter what new social structures of juridical forms 
might evolve and change through the passage oftime in this ever-changing 
world. Nevertheless South Africa has in reality and to all effects annexed 
as its own the Territory of Namibia. During the present proceedings, the 
Government of South Africa, through its representative at the oral 
hearings, has bluntly declared that its title to the mandated territory is 
based on conquest and long ~cc~~pation, This behaviour as well as the 
refusal to render annual reports and to transmit petitions are suficient 
grounds for the revocation of the Mandate, 

So is the racial discrimination practised as an official policy in Namibia 
with the enforcement there of the system of apartheid, Racial discrimi- 
nation as a matter of official government policy is a violation of a norm 01 
rule or standard of the international community. A norm of non-discrimi- 
nation of universal application has been drawn up independently of the 
Mandate and governs Article 2. 

This is a problem, therefore, of the proper recognition and evaluation 
of human rights and the impact of their observance on the peace of the 
world. The mandatories have the duty, not only to “promote to the 
utmost the well-being and development” of the peoples entrusted to their 
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la surveillance des Nations Unies. On a dit & I’Cpoque que la proposition 
de I’Union sud-africaine constituerait un pas en arrikre pouvant mettre 
en peril les tendances progressistes de la Charte et les aspirations &times 
de la moitik de la population du monde, dans les territoires non auto- 
names, 

f-I PKINCIPE DE NON-ANNEXION 

L’un des grands principes qui a inspirk un instrument international 
comme le Pacte et lui a donn6 un esprit nouveau est Ie principe de no/~- 
annexion, noble idCe destinke g emp&cher les puissances militaires de 
profiter de la situation cr&e par la guerre, de revendiquer par droit de 
conqu&te la souverainetk ou la propri6tC de peuples et de Lerritoires 
autrefois soumis au rtgime colonial ou de tirer parti de leur victoire ou de 
la supkriorit6 de leurs forces. Ces id&es nouvelles devaient jouer un r8le 
dans I’organisation d’un ordre mondial nouveau, qui permettrait aux 
peuples arri&rCs de tous les continents de s’affranchir des chaines tradi- 
tionnelles de I’esclavage et du travail force et de ne plus servir de proie & 
des maitres avides. Ces idkes, principes et notions d’une grande noblesse 
que le Pacte consacrait, ne devaient pas vivre d’une existence prkaire ou 

temporaire, ni dbpendre du sort alkatoire d’un organisme particulier ou 
d’une organisation internationale immuable. IIs devaient survivre et conti- 
nuer B guider I’action politique des gouvernements et le comportement 
moral des hommes. Ils devaient subsister et durer m&me si les structures 
sociales et les formes juridiques Cvoluaient et se modifiaient avec le temps 
dans un monde en voie de perp6tuelle transformation. Or, dans la 
pratique, et a tous Cgards, I’Afrique du Sud n’en a pas moins bel et bien 
am?exP le territoire de la Namibie. Au tours de la prtsente instance, le 
Gouvernement sud-africain a dtclart sans ambages, par I’intermCdiaire de 
son reprksentant & la proctdure orale, qu’il tenait de la conqu&te et d’une 
occupation prolongke son titre sur le territoire SOLLS mandat. Cette attitude 
tout comme le refus de communiquer des rapports annuels et de trans- 
mettre des pktitions sont des motifs suffisants pour faire rkvoquer le 
mandat. 

II en est de m&me de la discrimination raciale pratiquke SOLIS la forme 
d’une politique officielle en Namibie oti est appliquk le rBgime de I’aya~- 
kid. Or, la discrimination raciale, en tant que politique officielle des 
pouvoirs publics, constitue ime violation de la norme, de la rkgle OLI du 
((standard )) de la comm.unautC internationale. Une norme de non- 
discrimination universellement applicable a 6tk etablie indkpendamment 
du mandat et rCgit l’article 2. 

La question qui se pose est done celle de la reconnaissance et de Eva- 
luation des droits de I’homme et des condquences que leur respect peut 
avoir pour la paix mondiale. Non seulement les mandataires ont le devoir 
d’accroitre I( par tous Ies moyens en [leur] pouvoir, le bien-&tre et le 
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rkgime administered internationally. That WUS the [ILI~{?OSC tjt’ tk t~~~slcc- 

ship system. South Africa should have been willing to n~*,~r)tirr& with the 
United Nations an agreement to that effect, [IS \ViIS contcnlphtteli by the 
Charter. Paragraph 1 of Article 80 is not lo be intcrprctctl 11s giving 
grounds for delay or postponement of such ncgc’tizticrns; I>:ir;~~r~~ph I ot 
the same Article has no other purpo~c OK+ meillring. South At’rio;l dis- 
regarded the obligation to negotiate nnJ the rcpcutetl rtqucst ol‘ the 
General Assembly to present a draft trusteeship r~rcer~ent in respect 01 
South West Africa. As Judge De Visscher said in the C;LS(: ccrnccrning the 
International Status of S0~1th West dfiicu : 

“I concede that the provisions of Cl’hnpter X11 ul’ thu C’twtcr do 
not impose on the Union of S~tlth Africa IL ICfiitl ohligation (0 
conclude a Trusteeship Agreement, in the scnsc that the Ilniott is free 
to accept or to refuse the particular terms Ot’ il tlr:ifl :tgrccmunt. On 
the other hand, I consider that these provisitrtls inlpclse on the 
Union of South Africa an obligation tcr take p;lrt in ncg(~tiati<~ns with 
a view to concluding an agreement.” (f.C’.J. N~~~~c~ris /‘~.50, p. 186.1 

The character of the Mandate and the power ol’arlinilli~trnti~rn given to 
the Mandatory by Article 2, paragraph I, (II’ the Manclatc, 1~1s its foun- 
dation in the reasoning and considerations statctl in pnr;I~r;~phs 3 nntl h 
of Article 22 of the Covenant. Paragraph fi ctrntains the fdhwing 
concepts : 

“There are territories, such as South Wc~t Ai’ric;\ , , . which, 
owing to the sparseness ol‘ their popdntiotz 6 . , or Mr rmt~ttwss 
from the centres of civilisation, or their gc(>prilphicnI crjntipuity to 
the territory of the Mandatory , , , 
the laws of the Mandatory, , 

~111 he hitst ;rdnlinistCrt.d UIK~W 
. nrbji~ct lo I/It* sq%,qunrds ahovc 

mentioned in the interests of the indigenous p,pu~i~ti(>~~.** 
added.) 

( 1 talics 
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progrks )I des peuples confits & leurs soins mais encore ils doivent ]e faire 
par les nzoyens et les mtthodes qui permettent le mieux d’atteindre ce but 
et qui, par leur nature m&me, ne vont pas, comme c’est le cas de l’apavt- 
heid, ti I’encontre de I’objectif rechercht. La Charte indique les voies 
par lesquelles on peut atteindre et objectif: la non-discrimination et le 
respect des droits de I’homme et des IibertCs fondamentales sent parmi les 
moyens qui aideront les peuples d surmonter les difficult& et les Cpreuves 
de notre temps. 

La dissolution de la Soci&C des Nations n’a pas sonnk le glas des 
principes et des obligations t%o~~cPs dons le Pacte et le mandat; ils sont bien 
vivants et le resteront. Aucun dClai n’ktait ou ne pouva.it &tre fixt pour 

I’accomplissement de la (( mission sacrCe de civilisation )). 
Au lieu d’Ctre annex&s, les territoires ont CtB places sous un rCgime 

d’administration internationale. C’Btait IB l’objet du rCgime de tutelle. 
L’Afrique du Sud aurait dil &tre disposke g kgacier avec I’Organisation 
des Nations Unies LIII accord B cet effet, comme I’envisageait la Charte. 
Le paragraphe I de I’article 80 ne doit pas &tre interprttt comme rnotivant 
un retard OLI un ajournement de la ntgociation : le paragraphe 2 du m&me 
article n’a pas d’autre objet ni d’autre sens que celui-lk Mais I’Afrique 
du Sud n’a pas tenu compte de I’obligation de ntgocier et n’a pas tenu 
comple non plus de la requ&te maintes fois renouvelke de I’AssemblBe 
gCnCrale lui demandant de prksenter un projet d’accord de tutelIe pour le 
Sud-Ouest africain. Comme l’a dit M. De Visscher dans l’affaire relative 
au Sraiui international du Sud-Ouest @icain : 

(( J’admets quc les dispositions du Chapitre XII de la Charte 
n’imposent pas B I’Union sud-africaine I’obligation juridique de 
conclure MI accord de tutelle, en ce sens qu’elle est libre d’accepter 
ou de refuser les termes particuliers d’un projet d’accord. Par centre, 
j’estime que ces dispositions imposent ti I’Union I’obligation de se 
pr&ter & des nkgociations en vue de la conclusion d’un accord. )) 
(C.I.J. Recueil 1950, p. 186.) 

La nature du mandat et les pouvoirs d’administration confkrks au 
mandataire dans le premier alinCa de I’article 2 du mandat trouvaient leul 
fondement dans les motifs et les considkrations indiquks au paragraphes 3 
et 6 de l’article 22 du Pacte. Le paragraphe 6 Cnonqait: 

(1 Enfin il y a des territoires, tels que le Sud-Ouest africain ,.. qui 
par suite de la faible densitk de la population ,.. de leur Cloignement 
des centres de civilisation, de leur contigultk gtographique au terri- 
toire du Mandataire ,,. ne sauraient &tre mieux administrks que 
sous les lois du Mandataire . . . sous r&serve des garanties prkues plus 

haut dans I’intCrCt de la population indigbne. 1) (Les italiques sont de 
nous.) 

13.2 



“The Mandatory shall promote tcr the u~rnwt tl~ nr;lteri;ll :~nd 
moral well-being and the social progress 01‘ the il1hnhititI1ts 4” the 
territory subject to the present Mandate,” 

Even ifthe geographical situation is to be considered from tl,e ilcl>cct trl’ its 
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On ne saurait dire aujourd’hui d’aucun endroit du monde qu’il soit 
kloignk (1 des centres de civilisation )). Tous les pays et tous les peuples 
oli qu’ils se trouvent sont pro&es et voisins les LIIIS des autres. En fait 
I’isolement n’existe que s’il est impost: par la force. La faible densitb de la 
population est devenue partout LIII vestige du passi; le taux de natalit et 
le nombre d’habitants ne correspondent plus B ce qu’ils Ctaient il y a 
cinquanteans. La terre est plusque jamais devenue un creuset rempli Bras- 
bord et sour& BLIX pressions et aux chocs continuels des courants et 
centre-courants dynamiques cr&Cs par les Cchanges de peuples, de cultures, 
d’idkes et d’influences de toutes sortes. II y aurait beaucoup B dire aussi 
sur le nombre, I’emplacement et i’identitk des 11 centres de civilisation 1) 
auquels songeaient les auteurs de I’article 22 du Pacte. 

Ainsi, les pouvoirs discrktionnaires d’administration et de ICgislation 
invoquCs par le mandataire rksultaieut de raisons et de conditions qui, un 
demi-sikcle plus tard, sont devenues et paraissent dtpasskes. Ces powoirs 
n”btaient destinks qu’k faciliter l’administration (mandat, art. 2, 1” al. et 
Pacte, art. 22, par. 6). Leur exercice Btait soum.is aux obligations stipulkes 
dans le Pacte et dans le mandat et notamment au deuxik-ne alinCa de 
[‘article 2 du mandat. II est Evident que les pouvoirs d’administration et 
de ICgislation ne pouvaient Ctre lkgitimernent exercts par des mPthode.s 
cow/we /‘apar/heid qui sont contraires nux buts, aux principes et aux 
obligations CnoncCs dans l’article 22 du Pacte, et plus particuliZ!rement 
aux paragraphes I, 2 et 6. IIs ne peuvent pas non plus &tre exercts au- 
jourd’hui en violation des dispositions de la Charte des Nations Unies, 
et notamment de celles qui concernent le respect des droits de I’homme 
et des IibertCs fondamentales OLI I’interdiction d’ktablir une discrimination 
B raison de la race 011 de la couleur. Proclamer arbitrairement que I’aparf- 
hid est le seul moyen d’kviter le chaos et que les peuples du Sud-Ouest 
africain ne peuvent constituer une unit& politique et &tre gouvernCs com- 
me un seul Etat ne justifi.e pas la politique officielle de discrimination 
fondBe sur la race, la couleur OLI I’appartenance h LIII groupe tribal. 

Le paragraphe 3 de I’article 22 du Pacte ne prbupposait pas I’immobi- 
lisme chez les peuples des territoires. IIs devaicnt passer par des Btapes 
transitoires de dtveloppement et il dtait en corkquence inconcevable 
que le mandat OLI m&me un mandat dktermint eussent un caractkre 
statique et immuable; une transformation devait nkcessairement se 
produire g mesure que les peuples Cvoluaient ou passaient d’un stade de 
dkveloppement ti un autre. Les peuples du Sud-Ouest africain en sont-ils 
au m&me stade de dkveloppement qu’il y a cinquante ans? La situation 
konomique du territoire est-elle la m&me? Le deuxibme aIin&a de I’article 
2 du mandat stipule: 

I( Le Mandataire accroitra par tous les moyens en son pouvoir le 
bien-&tre matkriel et moral ainsi que le progrks social des habitants 
du territoire soumis au prksent Mandat. )I 

M&me en considkrant la situation gkographique sous I’angle de Kloigne- 
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remoteness from centres of civilization, and remoteness being a relative 
terl, can it be said that South West Africa is now as remote from centres 
of civllization as it was 50 years ago? 

The relentless will of self-assertion in search of new horizons has 
created new conditions where freedom and social justice could flourish; 
sometimes a new order has been established through violent and dramatic 
struggles, sometimes by peaceful processes of collective parliamentary 
action in national and international forums. This struggle has created 
conditions, principles, rules and standards of international behaviour, 
which have found expression in the works of thinkers, writers and 
philosophers. “Equality before the law”, or in the words of the Charter: 
“International co-operation in the promotion and respect of human 
rights and fundamental freedoms for all without distinction as to race . . ,” 

This fundamental resolve will inspire the vision and the conduct of 
peoples the world over, until the goal of self-determination and in- 
dependence is reached, and such ideas and hopes are kept in the human 
mind, “until [in the words of Lincoln] in due time the weights should be 
lifted from the shoulders of all men, and all should have an equal chance”. 

(Signed) Luis PADILLA NERVQ 
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ment par rapport aux centres de civilisation, l’kloignement Btant une 
notion toute relative, peut-on dire que le Sud-Ouest africain est mainte- 
nant aussi CloignC des centres de civilisation qu’il y a cinquante ans? 

Par la d&termination in6branIable avec laquelle il cherche, pour 
s’affirmer, j BIargir ses horizons, l’homme a c&A un monde nouveau 
propice & l’kpanouissement de la IibertC et de la justice sociale; parfois, 
cet ordre nouveau s’est impose au terme de luttes violentes et tragiques, 
d’autres fois il est nt dans la paix, grlce & l’action collective d’instances, 
nationales et internationales. Ces luttes ont cr& un cadre, des principes, 
des rkgles et des ~standards~ de comportement international dont on 
trouve l’expression chez les penseurs, les Bcrivains, les philosophes. On 
parle de 1’~dgalitk devant la loi)) ou, pour employer les termes de la 
Charte, de N cooperation internationale )I en vue de dkvelopper et d’encou- 
rager le ((respect des droits de I’homme et des libertks fondamentales 
pour tous, sans distinction de race... 1). 

Cette conception fondamentale inspirera la faGon de voir et le com- 
portement des peuples du monde entier jusqu’h ce que l’objectif d’auto- 
d&termination et d’indkpendance soit atteint et I’homme gardera p&sent 
B l’esprit cet id&al et cet espoir jusqu’8 ce que, comme l’a dit Lincoln, le 
moment venu, il ne porte plus de joug sur les Bpaules et qu’enfin les 
chances soient les mCmes pour tous. 

(Sgm!) Luis PADILLA NERVO. 
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.Je suis d’accord avec la majorit de la Cour pour considkrer que la 
r&cation par les Naiions Unies du mandat cot-kit B I’Afrique du Sud 
pour le Sud-Ouest africain, maintenant Namibie, constitue un fait acquis 
que les Etats et en premier lieu I’Afrique du Sud ant le devoir de re- 
connaitre. Toutefois les motifs pour lesquels je suis arrivt & cette con- 
clusion me permettant de voter pour le sous-paragraphe 1 du dispositif de 
I’avis consultatif ne coi’ncident que partiellement aver ceux de la majoritk. 
D’autre part, je ne puis, :d mon regret, me rallier qu’en partie au contenu 
des sous-paragraphes 2 et 3 du dispositif. Le vote n’ayant pu &tre divisC 
B cet egard, j’ai dG voter centre ces deux sous-paragraphes. Pour ces 
raisons, je dois joindre & l’avis consultatif l’exposk des motifs de mon 
d&accord. 

* 

En ce qui concerne tout d’abord l’opportunitt pour la Cow de donner 
l’avis consultatif demand& par le Conseil de s&writ& je crois qu’il y a lieu 
de s’arr&ter un instant sur un aspect particulier de la question. 

Alors que la rtsolution 2145 (XXI), par laquelle I’Assemblte gCnCrale 
des Nations Unies a d&lark termint le mandat de I’Afrique du Sud pour 
la Namibie, ttait fond&e sur des motifs d’ordre juridique et que le Conseil 
de skcurite I’a endosske en dklarant par la rtsolution 276 (1970) que la 
prtsence de I’Afrique du Sud en Namibie Ctait ilkgale, il ressort clai- 
rement du contexte dans lequel Ia demande d’avis a CtC dkidte qu’elle 
avait surtout pour but d’obtenir une rbponse de la Cow telle que les 
Etats se voient dans I’obligation d’exercer sur 1’Afrique du Sud une 
pression de caract&e essentiellernent Cconomique visant Li la faire quitter 
la Namibie. La distribution naturelle des rBles entre I’organe judiciaire 
principal et les organes politiques des Nations Unies s’en est trouvte 
renverske. Au lieu de demander ri la Cow son avis sur une question 
juridique afin d’en tirer des conskquences d’ordre politique, le Conseil de 
sCcuritC a procddt & I’inverse. Estimant pour ma part que, selon la Charte 
des Nations Unies, l’obligation juridique pour les Etats Membres 
d’appliquer des mesures de pression centre un Etat fautif ne saurait &tre 
c&e que par une rksolution du Conseil de sCcuritC B. cet effet, je Grains 
que la tkhe de la COW en I’espkce ne doive se limiter B renvoyer aux 
dkisions prises par le Conseil de stcurid. Autrement dit, la demande 
d’avis est en dehors du cadre normal de la fonction consultative de la 
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SEPARATE OPINZON OF JUDGE PETRGN 

[Transla Con] 

T agree with the majority of the Court in considering that the revocation 
by the United Nations of the Mandate conferred upon South Africa in 
respect of South West Africa, now Namibia, constitutes an established 
fact which it is the duty of States, and in the first place of South Africa, 
to recognize. However, the grounds upon which 1 have reached this 
conclusion, enabling me to vote in favour of sub-paragraph I of the 
operative clause of the Opinion, do not wholly coincide with those of the 
majority. Furthermore, to my regret, I can only concur in part of what is 
contained in sub-paragraphs 2 and 3 of the operative clause; since a 
separate vote could not be taken in this respect, I was obliged to vote 
against those two sub-paragraphs. For these reasons, I must attach to 
the Advisory Opinion a statement of the grounds on which 1 differ. 

With regard, in the first place, to the propriety of the Court’s giving the 
advisory opinion requested by the Security Council, T believe that there 
is one particular aspect of the question with which I should briefly deal. 

Whereas resolution 2145 (XXI), whereby the General A.ssembly of the 
United Nations declared the termination of South Africa’s Mandate fol 
Namibia, was founded upon reasons of a legal nature and the Security 
Council endorsed it in declaring by resolution 276 (1970) that South 
Africa’s presence in Namibia was illegal, it clearly emerges front the 
context in which the request for advisory opinion was decided that its 
purpose was above all to obtain from the Court a reply such that States 
would find themselves under obligation LO bring to bear on South Africa 
pressure of an essentially economic character designed to secure its 
withdrawal from Namibia. The natural distribution of roles as between 
the principal judicial organ and the political organs of the United Nations 
was thereby reversed. Instead of asking the Court its opinion on a legal 
question in order to deduce the political consequences flowing from it, the 
Security Council did the opposite. Considering as 1 do that, in accordance 
with the Charter of the United Nations, any legal obligation LQJOII 

member States to apply coercive pressure on a State at fault can be 
created solely by a Security Council resolution to that effect, I: fear that 
the Court’s task in the present proceedings should be confined to a 
renvoi to the decisions taken by the Security Council. In other words, the 
request for advisory opinion lies outside the normal framework of the 
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Court’s advisory function, which consists in offering directives for action 
to the organ requesting an advisory opinion. The Court would therefore 
have had a valid reason’for declining to accede to the request. Never- 
theless, in view of the particular circumstances in which the question of 
Namibia has evolved and the confused situation which has resulted, I am 
of the opinion that the Court ought to respond to this request, however 
abnormal it may appear, 

There is however reason to consider whether the decisions taken by the 
Court with regard to its composition in the present proceedings are not 
such as to hamper it in its reply. According to Article 68 of the Statute, 
the Court should, in the exercise of its advisory functions, be guided by 
the provisions of the Statute which apply in contentious cases to the 
extent to which it recognizes them to be applicable. The Secretary- 
General of the United Nations and other participants in the proceedings 
have contended that South Africa had violated its obligations as the 
mandatory Power and that the resolutions of the General Assembly and 
of the Security Council concerning the revocation of the Mandate were 
valid, whereas South Africa has expounded opposite contentions. lf ever 
the1.e was reason for applying to advisory proceedings the provisions 
governingcontentiousproceedings, it seems difficult not to recognize that 
such is the case in the present proceedings. However, the majority of the 
Court, by an Order of 29 January 1971, rejected South Africa’s reqitest 
for the appointment of a judge ad hoc, only five Judges having declared 
themselves in favour of granting that request. 

In the Advisory Opinion, the Court now states as the grounds for the 
Order of 29 January that the Rules of Court would not have permitted it 
to exercise any discretionary power with regard to South Africa’s 
application. But Article 68 of the Statute, the clear purpose of which is to 
protect the interests of States which may be affected by advisory pro- 
ceedings, lays a duty upon the Court to consider in each individual case to 
what extent the provisions of the Statute concerning contentious proce- 
dure should be applied, including those which contemplate judges acl hoc. 
Thus when Article 83 of the Rules of Court provides that if an advisory 
opinion is requested upon a legal question actually pending between two 
or more States, Article 3 1 of the Statute (which deals with the appointment 
of judges ad hoc) shall apply, it is not possible to interpret this provision 
of the Rules as forbidding the Court to permit a State to appoint a judge 
nd hoc in other cases in which this would be justified by the circumstances. 
On the contrary, Article 83 of the Rules must be regarded as a positive 
rule for the application of Article 68 of the Statute, to the effect that 
Article 31 of the Statute must always be regarded as applicable when an 
advisory opinion is requested upon a legal question actually pending 
between two or more States. In such a situation, the Rules recognize the 
right of a State taking part in advisory proceedings to appoint a judge 
ad hoc if the Court does not include upon the Bench a judge of that 
State’s nationality. Certainly Article 68 of the Statute was not an absolute 
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bar to the Court’s refusing South Africa the right to choose a judge 
nd hoc, but it would, in my view, have been more in harmony with the 
spirit of that provision to have admitted South Africa’s application. 

Taking account of what has just been said, it remains to be considered 
whether South Africa did not have a right, by virtue of Article 83 of the 
Rules of Court, to appoint a judge ucl Izoc, inasmuch as the Advisory 
Opinion was requested upon a legal question pending between South 
Africa and one or more other States. By rejecting at the outset of the oral 
proceedings South Africa’s request for the appointment of a judge nd hoc, 
the Court implicitly decided in the negative the issue as to whether the 
advisory opinion was requested upon such a question. But on 29 January 
1971 the scope of the Advisory Opinion was not yet known. Several 
participants in the written proceedings, and in particular the Secretary- 
General of the United Nations, had contended that it is not for the Court 
to pronounce upon the validity of the General Assembly and Security 
Council resolutions concerning the revocation of the Mandate. At the 
outset of the oral proceedings, at the time when the Court rejected South 
Africa’s request for a judge ad hoc, it was not yet known whether the 
Court would or would not be examining the validity of those resolutions. 
If the Court had decided not to proceed to such an examination, it could 
perhaps have been said that the Court’s opinion related solely to the 
effects of the situation created by South Africa’s continued presence in 
Namibia and. that the illegal nature of that situation could not be ques- 
tioned by the Court after the resolutions of the General Assembly and 
the Security Council. However, the Court has considered it necessary in 
its Opinion to decide the question of the validity of the resolutions and, 
in so doing, it has also felt it its duty to pronounce upon the question 
whether South Africa had violated its obligations as mandatory Power. 

The applicability of A.rticle 83 of the R$es therefore depends on 
whether there exist between South Africa and other States pending 
questions relating to the lega situation in regard to the matters thus 
dealt with in the Opinion. On this point it became clear, not only in the 
course of discussions in the United Nations but also in exchanges of notes 
direct between governments, that there do exist between South Africa and 
other States pending questions concerning the right of South Africa to 
represent Namibia at the international level, for instance in regard to 
accession to international instruments. These pending legal questions are 
intimately connected with the question of the effect of the resolutions of 
the General Assembly and Security Council on the revocation of the 
Mandate. Consequently, 1 find that, in giving the present Advisory 
Opinion, the Court has decided questions for the examination of which 
South A.frica had the right, by virtue of Article 83 of the Rules of Court, 
to claim the presence upon the Bench of a judge of its nationality. By 
depriving South Africa of this procedural safeguard, the Court in my 
view has failed to observe its Rules of Court. 
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I1 existe bien stir des opinions divergentes sur la valeur de l’institution 
du juge ad hoc mais, tant que celle-ci restera inscrite au Statut de la Cow, 
e]le reprCsentera une garantie d’ordre proc6dural offerte B I’Etat partie 
g une affaire contentieuse dont aucun membre ordinaire de la Cour n’a 
la nationalitt. La proctdure consultative relke elle aussi de la fonction 
judiciaire de la Cour et l’article 68 du Statut pose le principe qu’elle 
doit autant que possible &tre assimilte ZL la prockdure contentieuse. 

L’kloignement B 1’Cgard du principe tnoncC & l’article 68 du Statut 
dent la Cour a fait preuve en rejetant la demande de 1’Afrique du Sud 
concernant son juge ad hoc est mis en relief par une autre dkision 
majoritaire de la Cow, celle par laquelle elle a maintenu sur le sibge 
un de. ses membres ayant pris comme dClCgut aux Nations Unies, d’aprbs 
des pro&s-verbaux communiqu6s g la Cow, une part spectaculaire g 
Maboration de I’une des rksolutions du Conseil de skcuritk qui ont 
endossk et pris comme point de dtpart la r&solution 2145 (XXI) de 
I’Assemblte gCnCrale dont la Cour a eu B apprkcier la validitk dans le 
present avis. Le vieii adage selon lequel il faut non seulement que justice 
soit faite, mais aussi qu’il soit manifeste clue justice est faite await, a 
mes yeux, exigC une application plus stricte de l’article 17, paragraphe 2, 
du Statut, qui interdit aux membres de la Cour de participer au rkglement 
d’une affaire dans laquelle ils sent antkieurement intervenus B quelque 
titre que ce soit. Je ne pense pas que les activitks passP;es d’un juge 
comme representant de son pays aux Nations Unies ne puissent en 
aucun cas relever de I’article 17, paragraphe 2, du Statut. Ainsi, je 
trouve que, si l’on a Clabort OLI dkfendu des textes de rCsolutions sur la 
validit desquels la Cow a B se prononcer, on ne peut participer comme 
juge B cette affaire, qu’elle soit contentieuse 0~1 consultative. 

Les deux d&ions concernant la composition de la Cow auxquelles 
je viens de faire allusion doivent retenir I’attention a cause de l’inttr&t 
qu’elles prksentent pour la sauvegarde du caractke judiciaire de la 
procCdure consultative. Toujours est-il que la majoritt a jugt que la 
Cow devait rendre son avis consultatif dans sa prksente composition, 
si bien que la situation est analogue & celle d’une affaire contentieuse 
oh une exception prkliminaire a dti: rejetke et oti les juges qui se sont 
pronon& en faveur de cettr: exception doivent participer g la prockdure 
sur le fond, 

Je me tournerai done maintenant vers les parties centrales de l’avis 
consultatif et traiterai d’abord de la port&e de l’avis demand6 B la Cour. 

A cet Cgard, il y a lieu de constater que la rksolution 276 (1970) du 
Conseil de sCcuritE: prend comme point de dCpart la r&solution 2145 
(XXI) par laquelle 1’AssemblCe g&kale a notamment dtcidC que le 
mandat confiC B I’Afrique du Sud Ctait termink, La r&solution 276 (1970) 
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There are of course divergent opinions as to the value of the institution 
of judges ncl hoc, but so long as it remains in the Court’s Statute it will 
represent a safeguard of a procedural kind which is offered to a State 
which is a party in a contentious case when there is no judge of its 
nationality among the regular Members of the Court. Advisory proceed- 
ings are also part of the Court’s judicial function, and Article 68 of the 
Statute lays down the principle that they should as far as possible be 
assimilated to contentious proceedings. 

The departure from the principle laid down in Article 68 of the Statute 
which the Court evinced in rejecting South Africa’s request for a judge 
aJ hoc is accentuated by another majority decision of the Court. P refer 
to its retention on the Bench of a Member who, as a delegate to the 
United Nations, played, according to official records communicated to 
the Court, a spectacular role in the preparation of one of the Security 
Council resolutions which endorsed and took as their point of departure 
General Assembly resolution 2145 (XXI) the validity of which has had to 
be assessed by the Court in the present Advisory Opinion. The old saying 
that not only must justice be d.one but that it must be seen to be done 
would to my mind have required a stricter application of Article 17, 
paragraph 2, of the Statute, prohibiting Members of the Court from 
participating in the decision of any case in which they have previously 
taken part in any capacity whatsoever. T do not think that it is the case 
that the previous activities of a judge as representative of his country at 
the United Nations cannot in any circumstances attract Article 17, 
paragraph 2, of the Statute. Thus I consider that if a person has formulated 
or defended the text of resolutions upon the validity of which the Court 
has to decide, he may not take part in the case as a judge, whether the 
matter be contentious or advisory. 

The two decisions concerning the composition of the Court to which 
I have just referred deserve attention because of their importance in the 
safeguarding of the judicial character of advisory proceedings. The fact 
remains that the majority considered that the Court ought to give its 
Advisory Opinion in its present composition, so that the situation is 
analogous to that in a contentious case in which a preliminary objection 
has been dismissed and the judges who declared themselves in favour of 
upholding that objection must take part in the proceedings on the merits. 

I shall now turn therefore to the central parts of the Advisory Opinion 
and will first discuss the scope of the opinion requested of the Court. 

In this connection, it should be observed that Security Council reso- 
Iution 276 (1970) took as point of departure resolution 2145 (XXI), by 
which the General Assembly decided, inter c&a, that the Mandate 
entrusted to South Africa was terminated. Since Security Council 
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du ConseiE de sCcurit& se fondant sur la rCsolution 2145 (XXI) de I’As- 
semblCe g&kale, ainsi que sur une sCrie de rCsoIutions ultkrieures de 
1’AssemblCe gkkrale et du Conseil de sCcuritC, il est exclu que la Cour 
puke se prononcer sur les conskquences juridiques de la r&solution 276 
(1970) du Conseil de s&curitB sans examiner d’abord la validit des 
rt%ol,utions sur lesquelles elle est elle-m&e fondbe, et cela d’autant plus 
que la validit desdites rBsolutions a ttC contestCe par 1’Afrique du Sud 
et mise en doute par d’autres Etats. Tant clue la validitk des rCsolutions 
sur lesquelles se fonde la r&solution 276 (1970) n’cst pas ktablie, il est 
Bvidemment impossible que la Cour se prononce sur les consCquences 
juridiques de la rtsolution. 276 (1970), car il ne peut y avoir de telles 
consequences juridiques si les r&solutions de base sont illkgales, et se 
prononcer comme s’il y en avait serait incompatible avec le r81e d’un 
tribunal. II me sembte que la majoritk aurait da s’exprimer sur ce point 
avec plus de prkcision et de fermet6, mais je constate qu’elle a estimt 
elle aussi que I’avis devait comprendre un examen de la validitk des 
rtsolutions en question. 

Je suis d’accord avec la majoritt pour considkrer que l’institution du 
mandat comportait pour la SociCtk des Nations le pouvoir de le rkvoquer 
en cas de violation grave des obligations de la puissance mandataire, 
bien clue cette Cventualitt ne soit pas mentionnCe dans les textes qui 
ont Ctabli le systcme des mandats. I1 en va de m&me de nombreux con- 
trats de droit civil de la vie quotidienne, qui ne font pas allusion au droit 
de dknoncer le contrat revenant g celui dont le cocontractant a grave- 
merit enfreint ses obligations. Comme la proctdure selon laquelle le 
pouvoir de rkvocation pouvait &tre exercC n’avait pas CtC spkifibe, elle 
devait le cas tchtant Qtre fixCe par l’organe de la SociCtC des Nations 
qu’il y avait lieu de considtker comme compttent. 

Toujours en accord avec la majoritt, .ie trouve aussi que le mandat 
pour le Sud-Ouest africain a survku & la dissolution de la SociCtt des 
Nations et que le r81e de celle-ci en ce qui concerne la sauvegarde des 
intCr&ts de la population du territoire sous tnandat et le contrale de son 
administration par la puissance mandataire a CtC d6volu aux Nations 
Unies. Cela vaut Bgalement pour Ie pouvoir de rkvoquer le mandat g 
raison d’une violation grave des obligations de la puissance mandataire, 
bien que l’on n’ait jamais adopt4 aucunc disposition prtcisant les formes 
dans lesquelles ce pouvoir inhkrent B l’institution du mandat devait 
&re exerct. I1 s’ensuit que la fixation de la prockdure & cet Cgard a tou- 
jours et6 IaissCe B l’organe ou aux organes de l’organisation mondiale 
qu’il fallait considtrer, le cas t&&ant, comme compktents en la matike. 

Si, au temps de la SociCtC des Nations, le comportement de la puis- 
sance mandataire n’a pas conduit l’organisation mondiale & envisager 
la rkvocation du mandat, les Nations IJnies ont &C graduellement 
amenees & une pareille situation, B mesure que 1’Afrique du Sud fondait 
son administration de la Namibie sur une conception des relations entre 
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resolution 276 (1970) is based upon General Assembly resolution 2145 
(XXI), and upon a series of subsequent resolutions of the General 
Assembly and Security Council, there can be no question of the Court 
being able to pronounce on the legal consequences of Security Council 
resolution 276 (1970) without first examining the validity of the reso- 
lutions upon which that resolution is itself based, the more so in that the 
validity of those resolutions has been challenged by South Africa and 
called in question by other States. So long as the validity of the resolutions 
upon which resolution 276 (1970) is based has not been established, it is 
clearly impossible for the Court to pronounce on the legal consequences 
of resolution 276 (1970), for there can be no such lega consequences if the 
basic resolutions are illegal, and to give a finding as though there were 
such would be incompatible with the role of a court. It seems to me that 
the majority should have expressed itself on this point more precisely and 
firmly, but I note that it likewise considered that the opinion must include 
an examination of the validity of the resolutions in question. 

I am in agreement with the majority in considering that the mandate 
institution included the power of the League of Nations to revoke a 
mandate in case of a serious breach of the mandatory Power’s obligations, 
although that possibility is not mentioned in the texts which set up the 
mandates system. The same is true of many everyday private law contracts 
which make no reference to the right of one party to repudiate the 
contract if the other party has committed a serious breach of his obli- 
gations. Since the procedure by which the power of revocation could be 
exercised had not been specified, it had to be determined, should the 
matter arise, by the organ of the League of Nations which was to be 
regarded as competent in this respect. 

Again in agreement with the majority, I find also that the Mandate for 
South West Africa survived the dissolution of the League of Nations, and 
that the role of the latter organization with regard to the safeguarding 
of the interests of the population of the mandated territory and the 
supervision of the mandatory Power’s administration was transferred to 
the United Nations. This is also the case in respect of the power to 
revoke the Mandate on account of a material breach of its obligations by 
the mandatory Power, although no provision was ever adopted regulating 
the modalities of the exercise of this power inherent in the mandate 
institution, It follows therefore that it has always been left to the organ 
or organs of the world organization which, should the case arise, were to 
be regarded as competent in the matter, to determine the procedure for 
this purpose. 

While, in the time of the League of Nations, the conduct of the man- 
datory Power did not lead the world organization to contemplate 
revocation of the Mandate, the United Nations was gradually brought 
into such a position, as South Africa came to base its administration of 
Namibia on a concept of race relations which is not that of the present 
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les races qui n’appartient pas & 1’8poque contemporaine. Le chemin qui 
a conduit & la rbolution 2145 (XXI), par laquelle 1’AssemblCe gCntrale 
a d&lark en 1966 le mandat termint, a it& jalonnk de d&&ions judiciaires 
prises par la Cour sous forme d’avis consultatifs en 1950, 1955 et 1956 
et sous forme d.‘arrets en 1962 et 1966, dtcisions qui ont successivement 
rkpandu une lumibre, parfois vacillante, non seulement sur les don&es 
permettant de conclure k I’existence d’un pouvoir de rkvocation du 

,:. mandat appartenant aux Nations Unies mais aussi sur les formes dans 
lesquelles ce pouvoir devrait ou ne devrait pas &tre exerd. 

11 est dans la nature des chases que la rdvocation du mandat pour 
violation grave par la puissance mandataire des obligations lui incom- 
bant exige que l’existence d’une telle violation soit constatke par une 
dkision ayant force obligatoire. Comme je viens de le dire, les textes 
sur lesquels repose le systkme des mandats n’indiquent pas clairement a 
quel organe il incombe de prendre pareille dtoision. II faut done les 
complCter par voie d’interprCtation. On s’est d’abord demand6 si ce 
n’ttait pas B la Cour qu’il appartenait de prendre la dkision. Cependant 
l’arrzt de 1966 a Ctabli que la Cour ne saurait trancher par un arr&t 
rev& de la force de chose .jugCe la question de savoir si la puissance 
mandataire avait viol& ou non les obligations de caractkre gtntrsl que 
le mandat lui imposait. Dans ces conditions, I’organe des Nations Unies 
k considtrer comme competent pour prendre une dkcision ne saurait 
&re que I’Assemblte gCnCrale, & laquelle ont Btk dCvolues les fonctions 
de surveillance de l’administration du mdndat ayant autrefois appartenu 
au Conseil de la Socittk des Nations. C’est pourquoi je considkre qu’il 
faut reconnaitre que I’Assemblte gCntrale avait le pouvoir de rkvoquer 
le mandat pour violation grave des obligations de la puissance manda- 
taire. Bien qu’il ait pu paraitre prkfkrable qu’avant de se prononcer 
1’AssemblCe g&n&ale demande B la Cour un avis consultatif sur la ques- 
tion de savoir si I’Afrique du Sud avait violt ses obligations, aucune 
disposition des textes applicables ne l’obligeait & le faire, 

Cette situation Cvoque celle qui existerait en cas d’application des 
dispositions de I’article 6 de la Charte des Nations lJnies sur l’expui- 
sion d’un Etat Membre ayant enfreint de manibe persistante les prin- 
cipes BnoncCs dans la Charte. Une dkcision B cet Cgard. est prise par 
1’AssemblCe g&kale sur recommandation du Conseil de sCcuritC. Rien 
n’oblige le Conseil de sCcuritC ou I’AssembICe g&kale k demander I’avis 
de la Cour avant de prendre position sur la question de savoir si 1’Etat 
Membre dont il s’agit a enfreint les principes de la Charte, En d’autres 
termes, un organe politique est qualifik pour prendre une dtcision pour 
des motifs qui prtsentent certes un caractkre juridique, mais dent la 
Cour ne saurait examiner la validit d&s lors que l’organe politique a 
pris sa dkision dans sa propre sphire de compktence. 

J’estime done qu’en I’espke la Cow aurait dfi se borner & constater 
que la r&solution 2145 (XXI) est valable saris examiner le bien-fond& 
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day. The course which led to resolution 2145 (XXI), by which in 1966 
the General Assembly declared the Mandate to be terminated, was 
marked out by judicial decisions taken by the Court, in the form of 
Advisory Opinions in 1950, 1955 and 1956, and in the form of Judgments 
in I962 and 1966. These successive decisions cast an occasionally flickering 
light not only on the facts justifying the conclusion that there existed a 
power of revocation of the Mandate vested in the United Nations, but 
also upon the forms in which that power should or should not be exer- 
cised. 

It is in the nature of things that the revocation of the Mandate on 
account of material breach by the mandatory Power of the obligations 
incumbent upon it requires that the existence of such breach be found in 
a decision having binding force. As I have just observed, the texts 
underlying the mandates system do not clearly indicate what organ has 
the duty to take such a decision. Those texts must therefore be supple- 
mented by way of interpretation. The question was first raised whether 
it was not for the Court to take the decision. However the 1966 Judgment 
decided that the Court could not determine, by means of a judgment 
having force of res judicafa, the question whether the mandatory Power 
had or had not violated the obligations of a general nature laid upon it by 
the Mandate. In these circumstances, the organ of the United Nations 
which must be regarded as competent to take a decision jn the matter 
cannot be any other than the General Assembly, to which the functions 
of supervision of the administration of the Mandate formerly vested in 
the Council of the League of Nations were transferred.. This is why I 
consider that it must be held that the General Assembly had the power to 
revoke the Mandate on account of material breach of its obligations by 
the mandatory Power. Although it may have appeared. preferable that, 
before taking its decision, the General Assembly should ask the Court for 
an advisory opinion on the question whether South Africa had violated 
its obligations, no provision in the applicable texts obliged it to do so. 

This situation recalls that which would exist in the event of the appli- 
cation of the provisions of Article 6 of the United Nations Charter, 
concerning the expulsion of a member State which has persistently 
violated the principles contained in the Charter. A decision in Lhis respect 
is to be taken by the General Assembly upon the recommendation of the 
Security Council. There is nothing to compel either the Security Council 
or the General Assembly to ask for an opinion of the Court before taking 
a decision on the question whether the member State concerned has 
violated the principles of the Charter. In other words, a political organ is 
entitled. to take a decision upon grounds which are admittedly of a legal 
nature, but the validity of which cannot be examined by the Court once 
the political organ has taken its decision within its proper sphere of 
competence. 

I therefore consider that in the present case the Court should have 
confined itself to the finding that resolution 2145 (XXI) is valid without 
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de l’apprdciation des faits SW laquelle cette rCsolution est fondle. Pro- 
cider & un tel examen, comme la Cow I’a fait dans le prCsent avis, 
revient ti laisser entendre que la Cour aurait Cventuellement pu arriver 
& d’autres conclusion’s que 1’Assemblte gCnCrale et en conskquence 
casser sa rksolution. Or, Ctant donnt ce qui prtcG.de, je considkreque 
cela Ctait exclu. 

L’effet de la r&solution 2145 (XXI) a done ktk de retirer & I’Afrique du 
Sud le droit d’administrei la Namibie comme puissance mandataire. Le 
statut international de ce territoire est cependant demeurt intact et la 
r&solution selon laquelte le mandat a btk d&lark termink ne saurait &re 
interpr&&e dans un autre sew. 11 s’ensuit que cette r&solution a crC6 I’obli- 
gation pour I’Afrique du Sud de ceder la place ri l’administration nouvelle 
que les Nations Unies pourraient organiser en we d’atteindre I’objectif 
ultime du mandat, i savoir I’autodktermination de la population du 
territoire. Etant donnC la complexitk de cette optration, il serait Cminem- 
ment souhaitable que les autoritks sud-africaines et les organes des 
Nations Unies collaborent pour la rkaliser, mais il n’appartient pas B la 
Cow d’en prescrire les .modalitCs. 11 va saris dire que, tant qu’elle demeu- 
rera en Namibie, 1’Afrique du Sud devra continuer k remplir les obliga- 
tions que le mandat lui a imposkes. SpCcifier quelles sent ces obligations- 
ne fait pas I’objet de la demande d’avis dont la Cour a CtB saisie. 

Comme I’hfrique du Sud a refusk de se conformer B la rksolution 2 145 
(XXI) et comme 1’AssemblCe g&&-ale ne dispose pas de moyens d’exCcu- 
tion pour la faire respecter, 1’AssemblCe a da recourir au Conseil de 
s&wit& de m8me que celui-ci peut Ctre saisi, selon I’article 94, paragraphe 
2, de la Charte des Nations Unies, d’une situation dans laquelle une partie 
a un litige tranchb par un art% de la Cow ne satisfait pas aux obligations 
lui incombant en vertu de I’arr&t. C’est par toute we sCrie de r&solutions, 
CnumkrEes dans le prksent avis, que le Conseil de sCcurit& a endossk la 
rtsolution 2145 (XXI) et enjoint B I’Afrique du Sud de quitter la Namibie. 
Celie de ces r&solutions B laquelle se rCfhe la prksente demande d’avis 
consultatif est la rCsolution 276 (I 970), par laquelle le Conseil de skcuritk 
a notarnment d&lark que la prksence continue des autoritks sud-africaines 
en Namibie Btait ill&gale. C’est sur Ies cons&quences juridiques pour les 
Etats de la presence continue de I’Afrique du Sud en Namibie nonobstant 
cette rBsolution que la Cow a CtC invitke & se prononcer. 

Comme premikre constquence, le sowparagraphe 1 du dispositif de 
l’avis consultatif indique l’obligation pour 1’Afrihue du Sud de retirer 
immkdiatement son administration de Namibie. II ressort cependant de ce 
qui p&&de que c’est la rbolution 2145 (XXI) qui a c&B pour I’Afrique du 
Sud I’obligation de se retirer de Namibie. Cette obligation ne saurait done 
&tre qualifike de conskquence de la prksence continue de 1’Afrique du Sud 
en Namibie nonobstant In r&solution 276 (1970). ALL stade correspondant 
& la r&solution 276 (1970), les conskquences juridiques dont il s’agit pour 
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examining the correctness of the assessment of the facts upon which that 
resolution is based. To embark upon such an enquiry, as the Court has 
done in the present Opinion, amounts to implying that the Court could 
possibly have reached conclusions different from those uf the General 
Assembly and could therefore have declared the resolution invalid. But, 
in the light of the foregoing, I consider that to be out of the question, 

The effect of resolution 2145 (XXI) was thus to withdraw from South 
Africa the right to administer Namibia as mandatory Power. The inter- 
national status of that Territory however remained intact, and the resolu- 
tion according to which the Mandate was declared terminated cannot be 
interpreted in any other sense. It follows that that resolution has created 
for South Africa the obligation to make way for such new administration 
as the United Nations might organize with a view to achieving the ultimate 
objective of the Mandate, namely self-determination for the population 
of the Territory. Tn view of the complexity of this exercise, it would be 
eminently desirable that the South African authorities and the United 
Nations organs should co-operate in carrying it out, but it is not for the 
Court to prescribe the modalities of such co-operation. It goes without 
saying that, so long as South Africa remains in Namibia, it will be bound 
to continue to fulfil the obligations which the M.andate has laid upon it. 
The specification of what those obligations are is not the object of the 
request for an opinion which has been addressed to the Court. 

Since South A.frica has refused to comply with resolution 2145 (XXT), 
and. since the General Assembly has no means of execution to ensure 
observance of its resolution, the Assembly had to have recourse to the 
Security Council, just as the Council may be seised, according to Article 
94, paragraph 2, of the United Nations Charter, of a situation in which 
any party to a case which has been decided by a judgment of the Court 
fails to perform the obligation incumbent upon it under the judgment. 
It was by a whole series of resolutions, which are listed. in the present 
Advisory Opinion, that the Security Council espoused resolution 2145 
(XXI) and called upon South Africa to withdraw from Namibia. The 
resolution to which the present request for advisory opinion refers is 
resolution 276 (1970), by which the Security Council declared, intrr~ da, 
that the continued presence of the South African authorities in Namibia 
was illegal. It is ‘on the legal consequences JOY States of the continued 
presence of South Africa in Namibia notwithstanding that resolution 
that the Court has been requested to giveits opinion. 

As a first consequence, sub-paragraph I of the operative clause of the 
Advisory Opinion mentions the obligation of South Africa to withdraw 
its administration from Namibia immediately. However, it is clear from 
what has been said above that it is resolution 2145 (XXI) which created 
the obligation for South Africa to withdraw from Namibia. That obligation 
thereforecannot be described as a consequence of the continued presence 
of South Africa in Namibia notwithstanding resolution 276 (1970). At 
the stage corresponding to resolution 276 (1970), the relevant legal con- 
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l’Afrique du Sud sont uniquement celles auxquelles elle se trouve exposbe 
& raison de son refus de se conformer B la r&solution 2145 (XXI). Bien que 
je puisse souscrire $ ce qu’konce le sowparagraphe 1 du dispositif de 
I’avis, j’cstime que logiquement it ne devrait pas y figurer. 

En revanche le dispositif doit porter sur les effets juridiques que la 
prkence continue de I’Afrique du Sud en Namibie a sur ses relations avec 
les autres Etats et notamment les autres Membres des Nations Unies. 
Compte tenu de ce qui prkcbde, ces Etats doivent considtrer la r&vocation 
du mandat comme un fait acquis et sont tenus de ne pas reconnaitre B 
I’Afrique du Sud le droit de continuer & administrer la Namibie. La 
question est done de savoir quel comportement cette obligation de non- 
reconnaissance impose comme telle aux Etats. La rkponse doit &tre 
recherchke dans le droit coutumier reflCt& par la pratique Btablie des 
Etats, mais cela est plus facile s’agissant de la non-reconnaissance d’un 
Etat ou du gouvernement d’un Etat que lorsqu’il s’agit de la non-recon- 
naissance de I’administration d’un territoire par le gouvernement reconnu 
d’un Etat reconnu, surtout si l’kconomie dudit territoire est plus ou mains 
int6gr6e & celle dudit Etat. Le terme m&me de non-reconnaissance implique 
non pas une action positive mais I’abstention d’actes signifiant la recon- 
naissance. La non-reconnaissance exclut done avant tout les relations 
diplomatiques, ainsi que les declarations formelles et actes de courtoisie 
par lesquels la reconnaissance s’exprime normalement. Toutefois, si la 
notion de non-reconnaissance exclut les contacts officiels et spectaculaires 
au plus haut niveau, l’usage ne semble pas &tre le m&me sur le plan 
administratif, des impkatifs d’ordre pratique ou humanitaire pouvant 
justifier certains contacts ou certaines formes de coopkration. 

Une optique analogue parait rkgner en mat&e d’accords internatio- 
naux. Alors que la non-reconnaissance semble ne pas permettre la conclu- 
sion en rkgle de trait& entre gouvernements, des accords entre adminis- 
trations, par exemple postales OLI ferroviaires, sont jug& possibles. 
De m&me, I’effet ICgal B attribuer aux dkisions des autoritks judiciaires 
et administratives d’un Etat ou d’un gouvernement non reconnu dCpend 
de considkrations humaines et de besoins pratiques. II ne serait pas diffi- 
tile de titer au moins un exemple actuel montrant la diversite et la 
souplesse avec lesquelles la notion de non-reconnaissance est appliqu6e 
par les Etats qui n’en reconnaissent pas un autre. Certes les motifs peuvent 
diffkrer de ceux pour lesquels l’administration de la Namibiepar I’Afrique 
du Sud ne doit pas &tre reconnue, mais ce qui est important pour le present 
avis consultatif c’est que, dans le droitinternational d’aujourd’hui, la non- 
reconnaissance n’a d’effets nkgatifs obligatoires que pour un secteur tr&s 
restreint d’actes gouvernementaux de caract&re plutBt sym.bolique. 

Au-de& de ce domaine restreint, il ne peut exister d’obligations pour 
les Etats de rdagir centre la prksence continue de I’Afrique du Sud en 

122 



NAMIBIA (S.W. AFRICA) (SEP. OP. PETRCN) 134 

sequences for South Africa are solely those to which it is exposed because 
of its refusal to comply with resolution 2145 (XXT). Although I can 
support what is said. in sub-paragraph 1 of the operative clause of the 
Opinion, I consider that as a matter of logic it should not be there at all. 

* 

On the other hand, the operative clause of the Advisory Opinion should 
deal with the legal effects which the continued presence of South Africa 
in Namibia has upon its relations with other States and, in particular, 
with the other M.embers of the United Nations. Having regard to what 
has been said above, these States must consider the teknation of the 
Mandate as an established fact and they are under an obligation not to 
recognize any right of South Africa to continue to administer the Mandate. 
The question is therefore what conduct this obligation of non-recognition 
itnposes as such on States. The reply must be sought in customary law as 
reflected in the settled practice of States, but that is easier in respect of the 
non-recognition of a S&ate or of the government of a State than it is in 
respect of the non-recognition of the administration of a territory by the 
recognized government of a recognized State, especially if the economy 
of the said territory is more or less integrated in that of the said State. The 
very term non-recognition implies not positive action but abstention from 
acts signifying recognition. Non-recognition therefore excludes, above 
all else, diplomatic relalions and those formal declarations and acts of 
courtesy through which recognition is normally expressed. Nevertheless, 
although the notion of non-recognition excludes official and ostentatious 
top-level contacts, customary usage does not seem to be the same at the 
administrative level, since necessities of a practical or humanitarian nature 
may justify certain contacts or certain forms of co-operation. 

A similar approach seems to prevail in regard to intel,national agree- 
ments. While non-recognition seems not to permit the formal conclusion 
of treaties between governments, agreements between administrations, for 
instance on postal or railway matters, are considered to be possible. In 
the same way, the legal effect to be attributed to the decisions of the judicial 
and administrative authorities of a non-recognized State or government 
depends on human considerations and practical needs. It would not be 
difficult to cite at least one current example showing the diversity and lack 
of rigidity with which the notion 01‘ non-recognition is applied by States 
which do not recognize some other State. The reasons may, of course, 
differ from those for which the administration of Namibia by South 
Africa must not be recognized, but what is important for the present 
Advisory Opinion is the fact that, in the international law of today, non- 
recognition has obligatory negative effects in only a very limited sector 
of governmental acts of a somewhat symbolic nature. 

Outside this limited sphere, there cannot exist any obligations incumbent 
on States to react against the continued presence of South Africa in Namibia 

122 



13s NAMIBIE (S.-O. AFRICAIN) (OP. IND. PETRGN) 

Namibie que si ces obligations se fondent sur une autre base juridique que 
le simple devoir de ne pas reconnaitre le droit de I’Afrique du Sud de 
continuer B administrer le territoire. Pareil fondement ne saurait Ctre 
rechercht que dans les rbsolutions du Conseil de skcuritb dont il a BtC fait 
Ctat au tours de la proctdure. Pour ma part, j’approuve les motifs en 
vertu desquels la tna.joritC de la Cour a rejetk les objections f’ormulbes par 
I’Afrique du Sud B l’encontre de la vahdltk formellede certaines de ces 
rtsolutions. Quant 8. leur contenu, la r&solution 276 (I 970), B laquelle se 
rCfbre expresstment la demande d’avis dont la Cow a Ctt saisie, declare 
d’abord, au paragraphe 2, que la prtsence continue des autoritk sud- 
africaines en Namibie est ill&gale et qu’en consbquence toutes les mesures 
prises par le Gouvernement sud-africain au nom de la Namibie OLI en ce 
qui la concerne depuis la cessation du mandat sont ilkgaleset non valides. 
Puis, au paragraphe 5, le Conseil de sCcuritC demande & tous les Etats, en 
particulier i ceux qui ont des intCr&ts Cconomiques ou autres en Namibie, 
de s’abstenir de toutes relations avec le Gouvernement sud-africain qui 
soient incompatibles avec le paragraphe 2. Le texte du paragraphe 2 
donne I’impression que la non-validit& de toutes les mesures prises par 
I’hfrique du Sud concernant la Namibie est considkrke comrne un effet 
automatique de I’illtgalitC de sa prCsence continue dans ce territoire. Le 
sens du paragraphe 5 semble done &tre que les Bats ne doivent pas 
reconnaitre de telles mesures cotnme valables. Or, compte tenu de ce qui 
prtckde, le devoir pour les Etnts de ne pas reconnaitre le droit de I’Afrique 
du Sud de continuer a administrer la Namibie n’entraine pas I’obligation 
de refuser tout caractke legal aux mesures ou dkcisions prises par les 
autorit6s sud-africaines en ce qui concerne la Namibie ou ses habitants. 
A cet Cgard, la notion de non-reconnaissance laisse aux Etats, comme je 
i’ai dit, une large mesure d’apprkciation discrktionnaire. 

Ainsi ja r&solution 276 (1970) semble-t-elle dkpasser le terrain des 
efFets obligatoires de la simple non-reconnaissance. Cela est encore plus 
clair en ce qui concerne la r&solution 283 (I 970), adopt&e par le Conseil de 
sbcurit6 en m&me temps que la demande d’avis adresske & la Cow. La 
non-reconnaissance ne comportant comme effet nkessaire que l’absten- 
tion d’actes gouvernementaux d’un certain type, il est Cvident qu’une 
demande aux Etats de limiter OLI d’arrCter les relations commerciales ou 
industrielles de leurs ressortissants avec un certain pays ou territoire 
appartient 5 un domaine diffkrent et qu’il s’agit IB de mesures actives de 
pression centre un &at ou un gouvernement. Or, au paragraphe 7 du 
dispositif de la r&solution 283 (1970), le Conseil de skuritt demande B 
tous les Etats de dkourager leers ressortissants d’effectuer des investisse- 
ments ou d’acqutrir des concessions en Namibie. Et encore plus CloignC 
du domaine de la notion de non-reconnaissance est le paragraphe 1 I, OIII 
le Conseil de s&wit& lance un appel d tous les Bats pour les dissuader 
d’encourager le tourisme en N’amibie. Sur ce dernier point, le texte de la 
r&solution fait penser qu’il s’agit plutbt d’une simple recommandation 
mais, pour toute une s&rie d’autres mesures figurant au m&ne dispositif et 
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unless such obligations rest on some legal basis other than the simple duty 
not to recognize South Africa’s right to continue to administer the Terri- 
tory. Such a basis can be sought only in those resolutions of the Security 
Council which were referred to in the course ofthe proceedings. Personally, 
Z approve the reasons for which the majority of the Court rejected the 
objections advanced by South Africa against the formal validity of some 
of those resolutions. As for their content, resolution 276 (1970) which is 
explicitly referred to in the request for an opinion addressed to the Court, 
declares in the first place, in paragraph 2, that the continued presence of 
the South African authorities in Namibia is illegal and that consequently 
all acts taken by the Government of South Africa on behalf of or concern- 
ing Namibia after the termination of the Mandate are illegal and invalid. 
Then, in paragraph 5, the Security Council calls upon all States, particu- 
larly those which have econom.ic and other interests in Namibia, to refrain 
from any dealings with the Government of South Africa which are incon- 
sistent with paragraph 2. The wording of paragraph 2 gives the impression 
that the non-validity of all acts taken by South Africa concerning Namibia 
is considered to be an automatic effect of the illegality of its continued 
presence in that Territory. The sense of paragraph 5 therefore seems to be 
that States must not recognize such acts as valid. However, having regard 
to the foregoing, the duty incumbent on States not to recognize South 
Africa’s right to continue to administer Namibia does not entail the 
obligation to deny all legal character to the acts or decisions taken by the 
South African authorities concerning Namibia or its inhabitants. III this 
regard, the notion of non-recognition leaves to States, as I have said, a 
widem.easure of discretion. 

Thus resolution 276 (1970) seems to go beyond the area ofthe obligatory 
effects of mere non-recognition. This is even more evident in the case of 
resolution 283 (1970), which was adopted by the Security Council at the 
same time as the request for an opinion addressed to the Court. Since 
non-recognition does not involve as a necessary effect anything more than 
the abstention from governmental acts of a certain type, it is obvious that 
a request to States to limit or stop the commercial or industrial relations 
of their nationals with a certain country or territory belongs to a different 
sphere and that the measures in question are active measures of pressure 
against a State or a government, Now, in paragraph 7 of the operative part 
of resolution 283 (1970), the Security Council calls upon all States to 
discourage their nationals from investing or obtaining concessions in 
Namibia. And still further from the area of the notion of non-recognition 
is paragraph I I in which the Security Council launches an appeal to all 
States to dissuade them from encouraging tourism in Namibia. On this 
latter point the wording of the resolution gives the impression that what 
is involved here is rather a mere recommendation but, for a whole series 
of other measures mentioned in the same operative section and going 
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allant au-de18 des effets obligatoires de la non-reconnaissance, la question 
se pose de savoir si la rdsolution n’tnonce que des recommandations ou 

s’impose aux Etats avec force obligatoire. La m&me question se pose 
tvidemment, comme il a d&j& dtB indiquC, pour la r&solution 276 (I 970) en 
ce qui concerne la non-reconnaissance de la validitk des mesures et 
decisions prises par les autoritks sud-africaines en Namibie. 

I1 n’est done maintenant plus question d’obligations inhkrentes au 
devoir des Etatsde ne pas reconnaitre le droit de I’ARique du Sud de 
continuer B administrer la Namibie, mais de la crtation d’obligations 
pour les Etats tendant k leur faire appliquer d’autres mesures de pression 
centre I’Afrique du Sud i raison de son refus de quitter la Namibie. A ce 
sujet, il s’avbre que la Cow est diviske sur le sens B donner aux articles 24 
et 25 de la Charte des Nations Unies par rapport aux dispositions du 
chapitre VII. Pour ma part, je partage I’opinion de ceux qui pensent que 
les articles 24 et 25 ne sauraient avoir pour effet de contourner les condi- 
tions que le chapitre VII pose pour que le Conseil de sBcuritt5 puisse 
ordonner avec force obligatoire envers les Etats le genre de mesures dont 
il s’agit, notamment l’interruption parlielle des relations kconomiques. 
Selon I’article 41 du chapitre VII, le Conseil de s6curitC ne peut imposer 
aux Etats I’obligation d’appliquer de telles mesures que dans le cadre 
d’une action. en cas de menace centre la paix, de rupture de la paix OLI 

d’actes d’agression. II est incontestable que le Conseil de sCcurit6 n’a pas 
adoptt les rbsolutions dont il s’agit en I’es,pkce dans le cadre d’une telle 
action, clairement dtfinie comme sa nature l’exige. Ne serait-ce que 
pour ce motif, je considkre comme exclu que l’on se trouve en I’espkce 
en prksence de dkisions du Conseil de skcuritt revCtues de force obliga- 
toire envers les Bats. I1 ne peut s’agir que de recommandations ayant 
dvidemment, comme telles, une grande force morale, mais air l’on ne 
saurait voir des obligationsjuridiques. 

Les dkveloppements qui prtkkdent font ressortir Ies motifs pour 
lesquels je ne suis pas k meme de me rallier B la total& des sous-para- 
graphes 2 et 3 du dispositif de l’avis consultatif. 

Au sous-paragraphe 2, I’accent est mis sur I’obligation des Etats 
Membres des Nations Unies de reconnaitre l’ill~galit6 de la presence de 
I’Afrique du Sud en Namibie, mais l’on ajoute que les Etats Membres ont 
l’obligation de reconnaitre le defaut de validitd des mesures prises par 
I’Afrique du Sud au nom de la Namibie ou en ce qui la concerne et de 
s’abstenir de tous actes et en particulier de toutes relations avec le Gou- 
vernement sud-africain qui constitueraient une aide OLL une assistance B 
l’kgard de la prbence et de l’administration sud-africaines en Namibie. 
Cela va au-de18 des obligations qui dkoulent du devoir de ne pas recon- 
naitre le droit de I’Afrique du Sud de continuer g administrer le Nam.ibie. 
M&me s’il n’est pas possible d’indiquer avec prtkision les a&es dont la 
notion de non-reconnaissance exige que les Etats s’abstiennent, on ne 
saurait nier que, l’administration sud-africaine de la Namibie &ant une 
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beyond the obligatory effects of non-recognition, the question arises 
whether the resolution merely pronounces recommendations or is binding 
on States. The same question arises obviously as has already been stated 
in respect of resolution 276 (1970) so far as concerns the non-recognition 
of the validity of acts and decisions taken by the South African authorities 
in Namibia. 

The question is now therefore no longer one of the obligations inherent 
in the duty of States not to recognize South Africa’s right to continue 
to administer Namibia but one of the creation of obligations for States 
requiring them to apply other measures of pressure against South Africa 
because of its refusal to withdraw from Namibia. In this connection, the 
Court is found to be divided on the meaning to be attributed to Arti- 
cles 24 and 25 of the Charter of the United Nations in relation to 
the provisions of Chapter VII. Personally, I share the opinion of those 
who think that Articles 24 and 25 cannot have the effect of evading the 
conditions which Chapter VII lays down for the Security Council to 
be able to order, with binding effect for States, the‘kind of measures 
involved here, more particularly the partial interruption of economic 
relations. According to Article 41 in Chapter VII the Security Council 
may impose upon States the obligation to apply such measures 011ly 

within the framework of action in the event of threats to the peace, breaches 
of the peace and acts of aggression. There can be no doubt that, in this 
particular case, the Security Council did not adopt the resolutions in 
question in the context of any such action, clearly defined as it must be 
because of its nature. If only for this reason, I consider that it is quite out 
of the question that in this case the Court is confronted with Security 
Council decisions invested with binding force for States. They cannot be 
anything other than recommendations which, as such, obviously have 
great moral force but which cannot be regarded as embodying legal 
obligations. 

The foregoing observations make clear the reasons why 1 am. not able 
to concur in the whole of sub-paragraphs 2 and 3 of the operative part of 
the Advisory Opinion. 

In sub-paragraph 2, emphasis is placed on the obligation incumbent 
upon States Members of the United Nations to recognize the illegality 
of South Africa’s presence in Namibia, but there is the additional statement 
that member States are under obligation to recognize the invalidity of 
acts taken by South Africa on behalf of or concerning Namibia and to 
refrain from any acts and in particular any dealings with the Government of 
South Africa lending support or assistance in regard to the presence and 
administration of South A.frica in Namibia. This goes beyond the obli- 
gations which flow from the duty not to recognize South Africa’s right 
to continue to administer Namibia. Even if it is not possible to indicate 
precisely the acts from which the concept of non-recognition requires 
States to refrain, it cannot be denied that, since the South African adm.inis- 
tration of Namibia is a cle facto administration, many acts taken by it 
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administration de jbcro, beaucoup de mesures prises par elle peuvent 
btre reconnues comme valables par les auto&% des autres Etats m&me 
au-de18 de ce qui est admis au paragraphe 125 de I’avis. Quant B I’inter- 
diction des actes qui constitueraient we aide ou une assistance B la 
pr6sence et k I’administration sud-africaines en Namibie, cette formule 
vague et g&n&ale ne donne pas une idCe bien Claire des actes concrets 
qu’elle envisage, Elle est susceptible d’&tre interprCtCe cotnme imposant 
des obligations plus Ctendues que celles qui dkcoulent de la non-recon- 
naissance du droit de I’Afrique du Sttd de continuer ;i administrer la 
Namibie. Cela m’est un motif suppkmentaire de ne pas voter pour ce 
sous-paragraphe du dispositif. 

Quant au sowparagraphe 3 du dispositif, je ne saurais y souscrire que 
pour autant qu’il signifie que les Etats non membres des Nations Unies 
ont, eux aussi, le devoir de ne pas reconnaitre I’administration de la 
Namibie par I’Afrique du Sud. Or, quand ce sous-paragraphe Cnonce que 
ces Etats sont tenus de pr&er leur assistance g I’action entreprise par les 
Nations Unies en ce qui concerne la Namibie, on a I’impression qu’il 
s’agit d’une contribution active i des mesures de pression, ce B quoi je ne 
pense pas que ces Etats soient obligks. 

Jc considkre done que les r&solutions du Conseil de sCcuritC, pour 
autant qu’eIles concernent des mesures de pression centre I’Afrique du 
Sud allant au-de18 de ce qu’exige la non-reconnaissance de son droit de 
continuer & administrer la Namibie, ne constituent que des recommanda- 
tions ne crkant pas d’obligations pour les Etats. NCanmoins j’estime que 
ces rbolutions peuvent fournir aux Etats, qu’ils soient Membres des 
Nations Unies ou non, des motifs lkgitimes de prendre, dans leurs 
relations juridiques avec I’Afrique du Sud, des positions qui autrement 
se seraient trouvkes en conflit avec des droits revenant k ce pays, Au plan 
du droit, les r&solutions en question ont crCt non pas des obligations mais 
des droits d’agir centre I’Afrique du Sud 8 raison de sa prtsence continue 
en Namibie. A cet Bgard, les recommandations du Conseil de sCcuritC 
pourraient guider I’action des Etats, avec cette restriction qu’il convien- 
drait de ne pas aller & l’encontre du bien-&tre moral ou mattriel de la 
population de la Namibie, qui reprksente un objectif toujours valable du 
mandat. Cette consideration exigerait une sklection entre les mesures 
d’administration prises par I’Afrique du Sud ri l’kgard de la Namibie, 
sdlection B laquelle la Cour ne saurait procider faute de renseignements 
suffisants sur we mat&e aussi complexe. 

(Sigl?b) S. PETRBN. 
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can be recognized as valid by the authorities of other States even beyond 
what is admitted in paragraph 125 of the Opinion. As for the prohibi- 
tion of acts which would constitute lending support or assistance to the 
presence and administration of South Africa in Namibia, this vague and 
general formula gives no very clear idea of’ the specific acts it is intended 
to cover. It is capable of being construed as imposing obligations that 
are more extensive than those which flow from the non-recognition of 
South Africa’s right to continue to administer Namibia. This is an 
additional reason why I could not vote in favour of this sub-paragraph 
of the operative clause. 

As for sub-paragraph 3 of the operative clause, 1 cannot subscribe to it 
except in so far as it signifies that States which are not Members of the 
United Nations are also duty bound not to recognize the administration 
of Namibia by South Africa. But, when this paragraph proclaims that 
those States are under an obligation to give assistance in the action which 
has been taken by the United Nations with regard to Namibia, the im- 
pression is created that what is intended is an active contribution to mea- 
sures of pressure and I do not think those States are under any obliga- 
tion in that respect. 

1 consider therefore that, in so far as they relate to measures of pressure 
against South Africa going beyond what is required by the non-recognition 
of its right to continue to administer Namibia, the resolutions of the 
Security Council constitute only recommendations which do not create 
any obligations for States. Nevertheless I consider that these resolutions 
may afford States, whether Members of the United Nations or not, 
legitimate grounds for taking up a position in their legal relationships 
with South Africa which otherwise would have been in conflict with rights 
possessed by that country. At the legal level, the resolutions in question 
have created, not obligations, but rights to take action against South 
Africa because of its continued presence in Namibia. In this respect, the 
recommendations of the Security Council might guide the action of 
States, subject to the restriction that it would be wrong to run counter 
to the moral or material well-being of the population of Namibia, which 
is still a valid objective of the Mandate. This consideration would neces- 
sitate the making of a choice amongst the acts of administration taken by 
South Africa with regard to Namibia, and that choice cannot be under- 
taken by the Court for lack of sufficient information on such a complex 
matter. 

(Signed) S. PETRBN. 
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SEPARATE OPINION OF JUDGE ONYEAMA 

I agree with the conclusion of the Court that the presence of South 
Africa in Namibia is illegal, but feel constrained to express my inability 
to concur in the Court’s approach on certain aspects of the problem with 
which the Court has had to deal in its consideration of the legal question 
on which its advisory opinion is requested by the Security Council. 
These asp&s are, the matter of the exclusion of a Member of the Court 
from partici,pating in these proceedings, the choice of a judge ad hoc, 
the Court’s competence to consider the formal and intrinsic validity 
of resolutions and decisions of the General Assembly and the Security 
Council, and the effect of Security Council resolution 276 (1970). 

On the objection raised by South Africa to the participation of certain 
Members of the Court in the present proceedings, I do not agree that 
it is a sufficient answer to the objection raised and which was rejected 
in Order No. 3 of 26 January 1971, that the Member of the Court whose 
participation as a judge in the case was challenged, was a representative 
of his Government in his activities in the United Nations on which the 
challenge was grounded. 

In my view, the words “or in any other capacity” in Article 17 (2) 
of the Statute are wide enough to include within their sweep activities 
in the United Nations by members of national delegations who sub- 
sequently become Members of the Court. 

Each case must be considered on its own circumstances and no general 
rule can be laid down. In the present case, the Member concerned had, 
as a member of a national deIegation to the United Nations, taken an 
active part in drafting a resolution which touched upon resolution 2145 
(XXI) of the General Assembly, a resolution which, to my mind, is 
critical in the present proceedings, 

The importance of the resolution with which the Member was con- 
cerned, that is, Security Council resolution 246 (1968), and its relevance 
to the present proceedings, appear from the fact that it formed part of 
the documents transmitted to the Court as likely to throw light on the 
question put to the Court, and the Court itself thought it necessary to 
refer to it as part of the Security Council’s response to the call of the 
General Assembly for its co-operation in ensuring the withdrawal of 
South Africa from the Territory. 
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OPINION INDIVIDUELLE DE M. ONYEAMA 

[Tsaduction] 

Je souscris B la conclusion de la Cour lorsqu’elle d&/are que la presence 
de I’Afrique du Sud en Namibie est ill&gale, mais il m’est impossible de la 
suivre dans sa faGon d’aborder certains des aspects qu’elle a dQ examiner 
pour rkpondre k la questionjuridique sur laquelle le Conseil desCcuritClui 
demandait un avis consultatif. Ces aspects concernent la question de 
savoir si la participation d’un membre de la Cour g la prksente affaire 
devait Ctre exclue, le choix d’un juge ad hoc, la compkence de la Cour 
pour examiner la validit formelle et intrinskque de r&solutions et dkisions 
de 1”Assemblke g&&ale et du Conseil de &wit&, et l’effet de la r&solution 
276 (1970) du Conseil de sCcuritC. 

* 
6 * 

En rtponse ?t l’objection soulevke par 1’Afrique du Sud au sujet de la 
participation g la prksente affaire de certains mem.bres de la Cow, il ne me 
parait pas suffisant de dire, dans le cas d’un des juges mis en cause, sur 
lequelportel’ordonnance derejet no 3 du26janvier 1971, que c’est comme 
reprbentant de son gouvernement que ce juge s’est livrC, aux Nations 
Unies, aux activitts qui ont motivC l’objection. 

A mon avis, les mots (( ou g tout autre titre )), qui figurent B l’article 17, 
paragraphe 2, du Statut, sont d’une portke suffisamment large pour 
englober les activitk, aux Nations Unies, de membres de dklbgations 
nationales qui deviennent ult6rieurement membres de la Cour. 

Chaque cas d’espbce doit dtre examine compte tenu des circonstances 
qui lui sont propres; il est impossible d’knoncer une r&gle gtnkrale. En 
l’occurrence, le juge visC a, comme membre d’une dkltgation nationale 
auprks des Nations Unies, pris une part active B la rkdaction d’une 
r&solution qui se rapportait g la rksolution 2145 (XXI) de 1’AssemblCe 
g&kale et qui, selon moi, joue un r8le critique dans la prkenteproctdure. 

L’importance de la r&solution dont il s’agit (la rksolution 246 (196X) du 
Conseil de skuritt) et sa pertinence en l’espbce sont attestkes par le fait 
qu’elle est au nombre des documents pouvant servir B &cider la question 
qui ont CtC transmis g la Cour, et que la Cour elle-meme a cru devoir en 
faire mention comme constituant l’un des tlkments de la rtponse du 
Conseil de stcuritk a l’appel de 1’Assemblte g&kale, qui avait demand& 
son concours pour obtenir que 1’Afrique du Sud se retire du territoire. 
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1 thought the circumstances were such that the Member concerned 
should not have participated in the decision of the present case, and 
therefore dissented from Order No. 3. 

* + f 

It will be recalled that at the outset of these proceedings, the Republic 
of South Africa applied to be allowed to choose a judge ad hoc under 
Article 83 of the Rules of Court. This Article provides that: 

“IT the advisory opinion is requested upon a legal question 
actually pending between two or more States, Article 31 of the 
Statute shall apply, as also the provisions of these Rules concerning 
the application of that Article.” 

I agree with the majority of the Court, and for the reasons given by it, 
that the present Opinion is not requested upon a legal question uctmlly 
pending between South Africa and any other State or States, but in view 
of the wide discretion vested in the Court by Article 68 of the Statute of 
the Court, the inapplicability of Article 83 of the Rules would not, in 
my view, conclude the matter. I am of the opinion that Article 83 of the 
Rules sets out one situation in which Article 31 of the Statute shall 
apply, but it does not exhaust the cases in which a judge ad hoc may be 
chosen in advisory proceedings, nor does it limit the Court’s discretion 
under Article 68 of the Statute to be guided by the provisions of Article 
3 1 of the Statute “to the extent to which [the Court] recognizes them to 
be applicable”. 

The objection to the exercise of the Court’s discretion in favour of 
the choice of a judge ad hoc on the grounds that Article 31 of the Statute 
refers to “parties”, and there are, strictly, no “parties” in advisory 
proceedings, does not seem to me to be a valid one, in view of the pro- 
visions of Article 83 of the Rules of Court which expressly applies 
Article 31 of the Statute to advisory opinions, and thus recognizes that 
though there are no parties in advisory proceedings, judges ad hoc 
may be chosen in those proceedings in the circumstances therein defined. 
The Court’s discretion would be without substance if it could not be 
exercised in favour of permitting the choice of a judge acE hoc in cir- 
cumstances falling outside Article 83 of the Rules, but in which the 
Court felt that the justice of the case required it to be so exercised. 

This is the first occasion, since the creation of this Court, that a claim 
to a right to appoint a judge ad hoc in advisory proceedings has been 
made. The present request for an advisory opinion starts off by implying 
that South Africa’s continued presence in Namibia notwithstanding 
Security Council resolution 276 (1970) gives rise to certain legal con- 
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I1 m’a sembk que les circonstances Ctaient telles que lejuge visC n’aurait 
pas dQ participer g l’klaboration de I’avis, et je n’ai done pas souscrit & 
I’ordonnance no 3. 

+ 
*  :I: 

On sait qu’au d&but de la prksente instance, la RCpublique sud-africaine 
a demand6 ?I Ctre auto&e B dksigner un juge ad hoc en application de 
l’article 83 du Rkglement de la Cow, aux termes duquel: 

u Si I’avis consultatif est demandC au sLl.jet d’une question juridique 
actuellement pendante entre deux OLI plusieurs Etats, l’article 31 du 
Statut est applicable, ainsi que les dispositions du prCsent Rkglement 
qui pourvoient B l’application de cet article. 11 

J’estime avec la majorit& de la Cour et pour les motifs qu’elle expose 
qu’il n’est pas demand6 a la Cour de dormer LIII avis sur une question 
juridique actuellernent pendante entre I’Afrique du Sud et un autre ou 
d’autres Etats mais, &ant donnC le pouvoir discrttionnaire trh Ctendu 
que I’article 68 de son Statut confkre g la Cour, l’inapplicdbilitk de I’article 
83 du RBglement, B man sens, ne rkgle pas la question. Selon moi, l’article 
83 du RBglement envisage une situation dans laquelle I’article 31 du 
Statut cfoioit s’appliquer, mais cela n’Cpuise pas les possibilith de 
designer LLII juge ad hoc en matikre consultative, pas plus que cela ne 
limite OLI n’kpuise le pouvoir discrktionnaire que confkre & la Cow 
I’article 68 de son Stat& et qui lui permet de s’inspirer des dispositions 
de I’article 3 I du Stat& (I dans la mesure oil elle les reconnaitra appli- 
cables D. 

On a dit que la Cow ne saurait exercer ce pouvoir discrktionnaire pour 
autoriser la dksignation d’un juge ad hoc parce que I’article 31 du Statut 
vise des 11 parties D et qu’il n’y a pas g proprement parler de ((parties D dans 
une prockdure consultative, mais cela ne me parait pas une ob.jection 
valable, VII que I’article 83 du R&glemenl de la Cow rend expresshent 
l’article 31 du Statut applicable aux avis consultatifs et reconnait done par 
18 que, m&me s’il n’y a pas de parties dans une prockdure consultative, 
des juges ad hoc peuvent &tre dtsignCs aux fins de ces procCdures dans les 
conditions dbfinies par I’article. Le pouvoir discrttionnaire de la Cow 
n’aurait aucune r&litC s’il ne pouvait &tre exercC pour autoriser la d&i- 
gnation d’un juge ad hoc dans des circonstances qui n’entrent pas dans 
le cadre de I’article 83 du Rkglement mais dans lesquelles la Cow estime 
devoir exercer ce pouvoir dans I’intCr&t de Iajustice. 

C’est la premibre fois depuis que la Cour actuelle existe qu’on reven- 
dique le droit de d&signer un juge adhoc dans we prockdure consultative. 
La prksente requCte pour avis consultatif commence par donner h 
entendre que la prhsence continue de I’Afrique du Sud en Namibie, 
nonobstant la r&solution 276 (1970) du Conseil de sCcurit8, crte certaines 
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sequences for States, since that presence is assumed to be contrary to 
international law. The records of the debate in the AH Hoc Committee of 
the Security Council as well as in the Security Council itself leading up to 
the request, and some of the submissions addressed to the Court in the 
written statements and during the oral proceedings, leave no doubt that 
South Africa was being accused of violating some, at least, of its inter- 
national obligations; and at the root of the request was the desire to 
enforce the consequences of the termination of South Africa’s mandate 
over South West Africa, and remove its administration from the Terri- 
tory. 

These facts clearly show that special interests of vital concern to 
South Africa were directly affected by the request for an advisory opinion 
and this is, in my view, a circumstance which the Court should have 
taken into account in deciding whether, in, the exercise of its discretion 
under Article 68 of the Statute, South Africa should have been permitted 
to choose a judge ad hoc. 

I am of the opinion that the circumstance of South Africa’s special 
interest in the present request should have prevailed with the Court, and, 
so that justice may not only be done but manifestly be seen to be done, 
the discretion of the Court should have been exercised in favour of the 
application by South Africa to choose a judge ad hoc. 

I have not overlooked the fact that in the Advisory Opinion on an 
abstract legal question on the International Status of South West Africa 
in 1950, South Africa did not press her tentative enquiries about her 
right to choose a judge ad hoc to the point of a formal claim, nor that 
in that Advisory Opinion South Africa did not choose a judge ad hoc. 
The circumstances of those proceedings and the present, and the legal 
questions on which the advice of the Court was requested in the two 
proceedings, are entirely different, and it does not appear to me that 
any conclusions adverse to the application in the present case can rightly 
be drawn from the failure of South Africa to press its claim to a judge 
ad Izoc in 1950, or the fact that no judge ad hoc was, in fact, chosen. 
Nothing that happened in this respect in 1950 can be a bar to an applica- 
tion to choose a judge ad hoc in later advisory proceedings, and such ati 
application must be considered in the light of the nature of the legal 
questions put to the Court and the circumstances existing when the 
application is made. 

The practice of the Permanent Court of International Justice in the 
matter of a choice of a judge ad hoc in advisory opinions as appears in 
the Danzig Legislative Decree Order of 31 October 1935 1 does not seem 
to me to furnish a guide in the present case in view of the wholly different 
nature of the question posed in that case, and the differences between the 
governing Statutes and Rules of the two Courts. The Permanent Court 

1 P.C.I.J., Series AfB, No. 65, Annex 1, pp. 69-71. 
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conskquencesjuridiques pour les Bats, parce qu’elle serait, par hypothkse, 
contraire au droit international. Les comptes rendus des dCbats qui se 
sont dCroulCs au comitC acl hoc du Conseil de s6curit6 comme au Conseil 
de sCcuritC lui-mCme pour aboutir au dtp& de cette requ&te, et certaines 
des thbses dkfendues devant la Cow, soit dans les exposks kits, soit au 
cows de la procCdure orale, font apparaitre sans doute possible que 
I’Afrique du Sud Ctait accusCe de violer certaines au moins de ses obliga- 
tions internationales; et la requ&te pro&de du dCsir manifeste de tirer 
toutes les consCquences de la cessation du mandat de 1’Afrique du Sud 
pour le Sud-Ouest africain et d’Climiner son administration du territoire. 

Ces faits monlrent clairement que la demande d’avis consultatif mettait 
directement en jeu des intCr&ts spkciaux d’importance capitale pour 
I’Afrique du Sud et c’est 18, selon moi, un Bltment que la Cour aurait dfi 
prendre en considkration pour dtcider, dans I’exercice du pouvoir 
discrktionnaire qu’elle tient de I’article 68 de son Statut, s’il fallait ou non 
autoriser 1’Afrique du Sud B d&signer un juge ad hoc. 

A mon avis, done, l’int&&t particulier de I’Afrique du Sud en l’espke 
await diI paraitre diterminant g la Cour et, non seulement pour que 
justice soit faite mais pour qu’eIIe le soit manifestement, la Cow aurait dti, 
dans l’exercice de son pouvoir discrktionnaire, faire droit SL la demande 
de designation d’un juge ad hoc prCsentCe par I’Afrique du Sud. 

Je n’oublie pas qu’aux fins de la proctdure consultative de 19.50, qui 
portait sur une question juridique abstraite concernant le Stntut inter- 
national du Sud-Ouest afiicain, I’Afrique du Sud, qui s’btait enquise, k 
titre prkliminaire, de son droit de dkigner un juge nd hoc, n’a pas poussC 

cette ddmarche plus loin et n’a pas pr6sentC de demande offkielle dans ce 
sens, et je n’oublie pas non plus qu’aux fins de l’avis dont il s’agit 1’Afrique 
du Sud n’a pas dksignt de juge ad hoc. Mais les circonstances et les ques- 
tions juridiques sur lesquelles l’avis Ctait demand& diffkraient entikrement 
de ce qu’elles sont g prtsent et il ne me para7t pas lkgitime de tirer du fait 
que I’Afrique du Sud n’a pas insist& pour que soit design6 un juge ad hoc 
en 1950 et qu’aucun juge ad koc n’a ktt, alors, effectivement dCsignC, des 
conclusions dkfavorables ?I la demande de 1’Afrique du Sud en la prksente 
instance. Rien de ce qui s’est passt & cet Cgard en 1950 ne saurait interdire 
de demander la dksignation d’un juge ad hoc dans une prockdure consul- 
tative ultCrieure, et pareille demande doit &tre examinke compte tenu de 
la nature des questions *juridiques pokes & la Cow et des circonstances 
existant au moment oti la demande est faite. 

La pratique de la Cour permanente de Justice internationale concernant 
la dksignation de juges ad hoc en mat&e consultative, que traduit 
l’ordonnance rendue le 31 octobre 1935 l en l’affaire de la CornpatibilitC 
de certains dkrets-lois dantzikois avec la constitution de la ?!iile libre, ne 
me parait pas pouvoir guider la Cow en la prksente espkce, &ant donne 
le caractkre entirkement diffkent de la question posCe et le fait que les 

l C.P.J.I. shie A/B no 65, annexe 1, p. 69-71. 
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had, in 1935, nothing in its Statute in force equivalent to Article 68 of the 
Statute of the Court which, to my mind, is the controlling provision 
having a bearing on the point of the Court’s discretion in the matter 
under consideration. 

In view of the binding decision of the Court, by a majority vote, to 
refuse the appIication for a judge ad hoc in the present proceedings, it 
becomes inutile to consider the question of the composition of the Court 
in this connection. 

Underlying the resolutions of the Security Council pertaining to 
Namibia and concerning the legal question upon which the Court’s 
advisory opinion is requested, is General Assembly resolution 2145 (XXI) 
of 27 October 1966, by which the General Assembly decided that “the 
Mandate conferred upon His Britannic Majesty to be exercised on his 
behalf by the Government of the Union of South Africa is . . . terminated, 
that South Africa has no other right to administer the Territory and that 
henceforth South West Africa comes under the direct responsibility of the 
United Nations”, 

In the debate in the Security Council following on the report of the 
Ad Hoc Sub-Committee which had been set up by Security Council 
resolution 276 (1970), the representative of Nepal, in speaking on the 
draft resolution that the Security Council request this Court to give an 
advisory opinion on the question which finally came before it, said : 

“In voting in favour of the draft resolution, it will be our under- 
standing that the Tnternational Court limit the scope of its advisory 
opinion strictly to the question put to it, and not review or examine 
the legality or validity of the resolutions adopted by both the General 
Assembly and the Security Council.” 

The representative of Syria said : 

“The International C.ourt of Justice, as we see from the draft 
resolution, is not asked to rule on the status of Namibia as such; 
rather it is requested to elicit the scope of legal means at the disposal 
of States, which may erect a wall of legal opposition to the occupa- 
tion of Namibia by the Government of South Africa.” 

In stating the attitude of the delegation of Zambia to the draft resolution, 
the representative of Zambia said, htrr’ aliu: 

“We have had to take into account the following considerations: 
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Statuts et RBglements des deux Cours ne sont pas identiques. Le Statut 
de la Cow permanente en vigueur en 1935 ne contenait rien d’Cquivalent 
9 I’article 68 du Statut actuel qui, selon moi, constitue la disposition 
applicable et celle qui intkesse la question du pouvoir discrktionnaire de 
la Cow dans le domaine consid&. 

Eu Cgard 9 la dkision obligatoire par laquelle la Cow, B la majorit 
de ses membres, a refusC de faire droit en la prksente instance g la demande 
de dksignation d’un juge ad hoc, il devient inutile d’examiner la question 
de la composition de la Cour & ce sujet. 

A la base des r&solutions que le Conseil de skcuritk a adoptkes sur la 
Namibie et qui intkressent la question juridique sur laquelle l’avis consul- 
tatif de la Cour est demand& on trouve la r&solution 2145 (XXI) de 
1’AssemblCe g&kale, en date du 27 octobre 1966, par laquelle I’AssemblCe 
gCnCrale a d&id& que 11 le mandat confik d Sa Majestk britannique pour 
dtre exerct en son nom par le Gouvernement de 1’Union sud-africaine 
est .., termink, que I’Afrique du Sud n’a aucun autre droit d’administrer 
le territoire et que dksormais le Sud-Ouest africain relkve directement de 
la responsabilitk de I’Organisation des Nations Unies )). 

Au tours du d&bat qui s’est d6rou18 au Conseil de sCcuritC sur le 
rapport dCposC par le sous-comjtt adlzoc qui avait Ct6 crCC conformkment 
B la rCsolution 276 (I 970) du Conseil, le reprksentant du NCpal a dit, au 
sujet du projet de r&solution tendant B ce que le Conseil de stcuritk 
demande & la Cour de rendre un avis consultatif sur la question dont la 
Cow a en dkfinitive Ctt saisie: 

11 En votant pour le prqjet de rksolution, nous estimons que la 
Cour internationale devra limiter strictement la port&e de son avis 
consultatif d la question qui lui est posCe, saris se pencher sur la 
ikgalitd ou la validitt des rksolutions adoptkes tant par 1’Assemblte 
g&kale que par le Conseil de stcuritk 1) 

Le reprksentant de la Syrie, de son c&k, s’est exprimk en ces termes : 

I( La Cow internationale de Justice, now le voyons dans le prqjet 
de rCsolution, n’est pas invitke a se prononcer sur le stat& mdme de 
la Namibie; elle est prite plut6t de prkiser Y&endue des moyens 
dont les Etats disposent en droit pour tdifier un mur d’opposition 
juridique .?I I’occupatioa de la Namibie par le Gouvernement de 
I’Afrique du Sud. )) 

En exposant l’attitude de la dClCgation zambienne sur le projet de rksolu- 
tion, le reprksentant de la Zambie a dtclart notamment: 

(( Nous avons tenu compte des considkrations suivantes: 
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(c) That the legal drafting of the question to be put to the Court 
is specific enough to elicit a clear opinion from the Court which 
would be politically acceptable; 

(d) That there is some concern on. our part that the Court may 
raise in its opinion doubts about General Assembly resolution 
2145 (XXI) and about General Assembly resolution 2248 
(S-V).” 

A move to delete the words “notwithstanding Security Council 
resolution 276 (1970)” in the draft resolution failed, and the resolution 
to request an advisory opinion from the Court was eventually passed. 

In expIaining the vote of the French delegation on the different resolu- 
tions, the French representative said, inter ah: 

“ . . * we were much interested in the initiative taken by the repre- 
sentative of Finland to request an advisory opinion on the question 
from the International Court of Justice. Of course, the-in our 
view-imperfect language of the request to the International Court 
may be a matter of regret. Without prejudging the opinion of the 
Court, it might be appropriate to leave it to the Judges at The Hague 
to question the legal foundations of the revocation of the Mandate.” 

The representative of the United Kingdom explained the attitude of his 
delegation thus : 

“In the adlzoc Sub-Committee the United Kingdom representative 
made it clear that my Government was quite willing to consider a 
request for an advisory opinion from the International Court of 
Justice. He did, however, add that our support for this depended 
upon the submission to the International Court of the issue of the 
status of South West Africa as a whole. The question before us does 
not appear to do this.” 

In some of the written statements submitted to the Court in the present 
proceedings and during the oral hearing, views were expressed which 
tended to deny that the Court could properly examine and pronounce 
upon the validity of resolutions of the General Assembly and the Security 
Council which bear upon the question put to the Court and whose 
examination would be relevant to the proper elucidation of the problem. 

The Secretary-General in his written statement said : 

“12. It has been shown that in formulating the question now 
before the Court, the Security Council used the phrase ‘the continued 
presence of South Africa in Namibia, notwithstanding Security 
Council resolution 276 (1970)’ in order to denote the presence of 
South Africa after the Mandate had terminated and South Africa 
had ceased to have any right to be present as mandatory Power.” 
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c) que I’tnoncb juridique de la question est suffisamment explicite 
pour obtenir de la Cour une opinion Claire qui serait politique- 
ment acceptable; 

d) que nous apprbhendons que la Cow, dans son avis, n’kmette des 
doutes au sujet des rksolutions 2145 (XXI) et 2248 (S-V) de 
1’AssemblCe &k&ale. )) 

Une proposition tendant & supprimer dans le projet de rtsolution les 
mots (( nonobstant la rCsolution 276 (1970) du Conseil de s&rite 1) n’a 
pas abouti, et la rtsolution tendant & demander a la Cour un avis consul- 
tatif a CtC adoptke en ddfinitive. 

Expliquant le vote de la dtltgation francaise SW les diffkrentes rtsolu- 
tions, le reprksentant de la France a dit notamment : 

(( nous avons accueilli avec le plus grand intCret l’initiative de la 
Finlande tendant g solliciter sur la question un avis consultatif de la 
Cour internationale de Justice. Certes, on peut regretter la formula- 
tion, imparfaite a notre sens, de la demande adressCe & la Cour. En 
effet, il conviendrait selon now, sans paraftre prkiuger l’avis de celle- 
ci, de laisser aux juges de La Haye la facultt de scnterroger effective- 
merit sur les fondements juridiques de la rkvocation du Mandat. )) 

Et le reprksentant du Royaume-Uni a dit, au sujet de l’attitude de sa 
dClCgation : 

((Au sous-comitk ad hoc, le reprCsentant du Royaume-Uni a 
expliquk que mon gouvernement ttait dispos6 $ envisager de deman- 
der un avis consultatif B la Cow internationale de Justice. I1 a, 
cependant, ajoutC que notre appui dkpendait de la prksentation B la 

Cour internat’ionale de Justice de la question du statut du Sud-Ouest 
africain dans son ensemble, La demande, telle qu’elle est rtdigte ici, 
ne semble pas aller dans ce sens. )) 

.Dans certains des exposks Ccrits prksentds si la Cow, et pendant la 
prockdure orale, des arguments ont ttC avancts qui tendraient a d6nier 5L 
la Cow le droit d’examiner la vaiiditk de rksolutions de 1’AssemblCe 
g&kale et du Conseil de sCcurit& qui ont une incidence sur la question 
posCe et dont l’examen serait utile pour Blucider convenablement le 
problbme. 

Dans son expose Ccrit, le SecrCtaire gtnkra’l a dit notamment : 

(( 12. On a montrk que, lorsqu’il a formult la question dont la Cour 
est maintenant saisie, le Conseil de stcuritC a employ6 les termes 
((Ia prksence continue de 1’Afrique du Sud en Namibie, nonobstant 
la rksolution 276 (1970) du Conseil de skuritt)) pour dtnoter la 
prkence de l’hfrique du Sud apr8s qu’il a CtC: mis fin au mandat et 
que 1’Afrique du Sud a cessk d’avoir le droit d’&tre prksente en 
tant que Puissance mandataire. 1) 
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It would be tedious to reproduce here all the written and oral sub- 
missions made to the Court and tending in the direction of confining 
the Court to an uncritical acceptance of the correctness in law of resolu- 
tions and decisions of the General Assembly and the Security Council 
directly relevant to the question upon which the Court’s opinion is 
requested, and it suffices to say that a number of representatives urged 
this view upon the Court. The Court had therefore to decide whethe] 
it was competent or not to examine resolutions and decisions of the 
General Assembly and the Security Council relevant to the question 
before it, with a view to determining their accordance with the Ch$rter 
of the United Nations, and, therefore, their validity. 

In dealing with this matter the Court said: 

“89. Undoubtedly, the Court does not possess powers of judicial 
review or appeal in respect of the decisions taken by the United 
Nations organs concerned. The question of the validity or con- 
formity with the Charter of General Assembly resolution 2145 
(XXI) or of related Security Council resolutions does not form 
the subject of the request for advisory opinion. However, in the 
exercise of its judicial function and since objections have been 
advanced the Court, in the course of its reasoning, will consider 
these objections before determining any legal consequences arising 
from these resolutions.” 

I do not think that this approach tot he question of the Court’s competence 
to examine and pass upon decisions and resolutions of the General 
Assembly and the Security Council which touch upon issues before it 
leads to a sufficiently definitive answer. 

The Court was established as the principal judicial organ of the 
United Nations, and, as such, adjudicates upon disputes between States 
when such disputes are properly brought within its jurisdiction. It 
is authorized by the Charter and the Statute of the Court to render 
advisory opinions on legal questions to the General Assembly, the 
Security Council and other organs of the United Nations and specialized 
agencies. 

In exercising its functions the Court is wholly independent of the 
other organs of the United Nations and is in no way obliged or concerned 
to render a judgment or opinion which would be “politically acceptable”. 
Its function is, in the words of Article 38 of the Statute, “to decide in 
accordance with international law”. 

The Court’s powers are clearly defined by the Statute, and do not 
include powers to review decisions of other organs of the United Nations; 
but when, as in the present proceedings, such decisions bear upon a case 
properly before the Court, and a correct judgment or opinion could not 
be rendered without determining the validity of such decisions, the Court 
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II serait fastidieux de reproduire ici toutes les thbes, &rites et orales, 
exposCes devant la Cow et tendant j ce clue la Cow se borne a accepter, 
sans aucun examen critique, la validit juridique des rksolutions et dki- 
sions de I’AssemblCe g&kale et du Conseil de stcuritk qui intkressent 
directement la question sur laquelle I’avis est demand&; il suffira de 
rappeler qu’un certain nombre de reprksentants se sont exprimks dans ce 
sens. La Cow avait done B dkcider si elle Ctait ou non compCtente pour 
Ctudier les rkolutions et les dkisions de I’AssemblCe g&kale et du 
Conseil de sdcuritt qui sont pertinentes par rapport $ la question paste, 
de manikre B Ctablir si ces textes sont conformes k la Charte des Nations 
Unies et, par suite, s’ils sont valides. 

Sur ce point, la Cour dit ceci : 

~89. JI est kvident que la Cow n’a pas de pouvoirs de contrble 
judiciaire ni d’appel en ce qui concerne les dtcisions prises par les 
organes des Nations Unies dont il s’agit. Ce n’est pas sur la validit 
de la r&solution 2145 (XXI) de I’AssemblCe g&kale ou des &oh- 
tions connexes du Conseil de skuritC ni sur leur conformit avec la 
Charte que Porte la demande d’avis consultatif. Cependant, dans 
l’exercice de sa fonction judiciaire et puisque des ob.jections ont 
Ctt formulkes, la Cour examinera ces objections dans son exposC 
des motifs, avant de se prononcer sur les consCquences juridiques 
dkcoulant de ces rtsolutions. )) 

A mon avis, si 1’011 aborde ainsi la question de la compktence de la Cow 
pour ttudier les dkcisions et rksolutions de 1’AssemblCe ghtrale et du 
Conseil de s6curitC qui traitent de problkmes dont elles est saisie, et pour 
se prononcer a leur sujet, on ne peut pas y rkpondre d’une man&e 
suffisamment nette. 

La Cour a Ctt c&e comme organe judiciaire principal des Nations 
Unies et, g ce titre, elle statue sur les diffkrends entre Etats dont elle peut 
valablement connaitre. Elle est autoriske par la Charte et par le Statut a 
donner des avis consultatifs sur des questions juridiques k I’AssemblCe 
g&kale, au Conseil de stcuritt, ti d’autres organes des Nations Unies et a 
des institutions spCcialisCes. 

Dans l’exercice de ses fonctions, la Cow est pleinement indkpendante 
des autres organes des Nations Unies; elle n’est nullement tenue d’tmettre 
un arr&t ou un avis qui soit (( politiquement acceptable 1); ce n’est pas Ia 
son r61e. Sa mission, pour reprendre les termes de I’article 38 du Statut, 
est de se prononcer (( conformement au droit international )). 

Les pouvoirs de la Cow sont clairement dkfinis par son Statut, et il 
n’entre pas dans ces pouvoirs d’exercer m contrble SW les dtcisions 
d’autres organes des Nations Unies; mais lorsque, comme c’est le CBS en 
l’espke, les dkcisions de ces organes intkressent une affaire don.t la Cow 
est dfiment saisie, et lorsqu’jl est impossible de rendre un arrst ou un avis 
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could not possibly avoid such a determination without abdicating its 
role of a judicial organ. 

The question put to the Court does not, in terms, ask the Court to 
give an opinion on whether General Assembly resolution 2145 (XXI) is 
valid, but the “legal consequences” which the Court is requested to 
define, are postulated upon its validity. Were the Court to accept this 
postulate without examination, it would run the risk of rendering an 
opinion based on a false premise. The question itself has not expressly 
excluded examination of thevalidity of this and other related resolutions; 
and, as this Court had in the past modified and interpreted questions 
put to it, it cannot be assumed that the Security Council intended to 
fetter the Court in its considerations of the question on which it had 
itself requested an advisory opinion; it would require the clearest in- 
hibiting words to establish that such a limitation of the scope of the 
Court’s consideration was intended. 

I do not conceive it as compatible with the judicial function that the 
Court will proceed to state the consequences of acts whose validity is 
assumed, without itself testing the lawfulness of the origin of those acts. 
I am therefore of the view that, whether an objection had been raised 
or not, the Court had a duty to examine General Assembly resolution 
2145 (XXI) with a view to ascertaining its legal value; it had an equal 
duty to examine all relevant resolutions of the Security Council for the 
same purpose. 

I can find nothing in the wording of the present request which excludes 
consideration of the validity of all pertinent resolutions. The words 
“notwithstanding Security Council resolution 276 (1970)” appear to me 
to indicate that the Security Council has assumed that resolution 276 
(1970) validly created a situation in which South Africa’s continued 
presence in Namibia gives rise to legal consequences for States; but, in 
my view, those words do not oblige the Court to make the same assump- 
tions or to accept their correctness without examination. 

The matter is,’ in my view, concluded by the principle stated by the 
Court in the Certain Expenses of the United Nations case (I.C.J. Reports 
1962, p. 151 at p. 157) as follows: 

“  

.  .  I  the Court must have full liberty to consider all relevant data 
available to it in forming an opinion an a question posed to it for an 
advisory opinion” (italics added). 

Where the question put to the Court is in such terms that the Court 
could not properly perform its judicial function of a thorough considera- 
tion of all relevant data, or where for any other reason the Court is not 
permitted the full liberty it is entitled to in considering a question posed 
to it, the Court’s discretion to render or withhold an opinion would 
protect the Court from the danger of rendering an opinion based on, 
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bien fond6 saris examiner la validit de ces dkcisions, la Cow ne peut 
Cviter cet examen sans abdiquer son rBle d’organe judiciaire. 

Dans la question posCe 9 la. Cow, il ne lui est pas explicitement demand6 
de dire si, h son avis, la rksolution 2145 (XXI) de 1’Assemblke gCnCrale 
est ou non valide, mais les K conskquences juridiques )I qu’il est demand& 
B la Cour de dtfinir prksupposent cette vali&tC. Si la Cour devait accepter 
ce postulat saris autre examen, elle courrait le risque de rendre un avis 
fond6 sur des prkmisses erronkes. La question pode elle-m&me n’exclut 
pas explicitement la possibilitk de se pencher sur la validitt de cette 
rksolution et d’autres rksolutions connexes; et, puisqu’il est dkjB arrivC ii 
la Cow de modifier et d’interprkter les questions qui hi Ctaient soumises, 
on ne saurait supposer que le Conseil de shritt entendait entraver la 
Cow dans son examen de la question sur laquelle ii demandait hi-m&me 
un avis consultatif; il faudrait une stipulation des plus formelles pour 
Ctablir que l’intention Ctait effectivement de limiter ainsi la portCe de 
l’examen de la Cow. 

Je ne vois pas qu’il soit compatible avec la fonction judiciaire de la 
Cow d’honcer les consdquences d’actes dont la validitk serait tenue pour 
acquise, sans que la Cour se soit assurke elle-r&me de leur origine licite. 
Pour moi done, et qu’il y ait eu ou non des objections, la Cour avait le 
devoir d’examiner la rksolution 2145 (XXI) de 1’AssemblCe g&-kale pour 
en apprtcier la valeur juridique; elle avait en outre celui d’examiner aux 
m&mes fins toutes les r&solutions pertinentes du Conseil de sCcuritC. 

Je ne trouve rien dans 1’CnoncC de la prksente requ&te qui exclue l’exa- 
men de la validitt de toutes les rholutions pertinentes. Les mots ((no- 
nobstant la rksolution 276 (1970) du Conseil de sCcuritt 1) supposent, me 
semble-t-il, que pour le Conseil de sCcuritC la r&solution 276 (1970) a 
valablement crCC une situation telle que la prtsence continue de 1’Afrique 
du Sud en Namibie c&e pour les Etats des conskquencesjuridiques; mais, 
si mon avis, cette formule ne contraint pas la Cour h faire le mCme postulat 
ni & l’accepter saris autre examen. 

J’estime pour ma part concluant le principe tnonct h ce suiet par la 
Cour dans l’affaire relative 9 Certaines ddpenses des Nations Unies (C.I.J. 
Recueill962, p. I 57) : 

(( la Cour doit avoir la pleine libertt d’examiner totrs les dhents dont 
elle dispose pour se.faire me apillion sur me qarestioll gui hi est paste 
en we d’un avis consulfat~x (les italiques sont de nous). 

Lorsque la question posCe & la Cow est formulte de telle sorte que la 
Cour ne pourrait pas s’acquitter convenablement de sa fonction judiciaire, 
qui est d’ktudier ?I fond tous les ClCments pertinents, ou lorsque, pour tou- 
te autre raison, la Cour ne jouit pas de la libertd totale a laquelle elle a 
droit pour Ctudier la question qui lui est poke, son pouvoir discrktion- 
naire de rendre ou de ne pas rendre un avis la protege du risque d’tmettre 
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conceivably, false assumptions or incomplete data. 

I conclude that in the present request, the Court had a duty to examine 
all General Assembly and Security Council resolutions which are relevant 
to the question posed to it, whether objections had been taken to them 
or not, in order to determine their validity and effect, and so that the 
Court can arrive at a satisfactory opinion. 

This Court, in the Advisory Opinions rendered in 1950, 1955 and 1956 
on South West Africa and in the Judgment on 21 December 1962 in the 
first phase of the cases between Ethiopia and Liberia and South Africa, 
established that the Mandate over South West Africa survived the disso- 
lution of the League of Nations, and that supervisory functions over the 
administration of the Mandate devolved upon the United Nations. It 
also established the continuance of the obligation which rested on South 
Africa to submit reports on its administration of the mandated territory 
to the General Assembly. 

The question whether the League of Nations could unilaterally 
terminate or revoke the mandate against the will of the mandatory 
Power did not arise as a practical problem during the subsistence of 
the League, but members of the Permanent Mandates Commission and a 
number of international jurists who examined the matter as a theoretical 
question, did not doubt that if a mandatory was guilty of gross and 
repeated violations of the mandate, the League could revoke the mandate. 

It was said that revocation went to the essence of control, and the 
view was expressed that the power of the League to appoint a new manda- 
tory in case one of the existing mandatories should cease to function, 
and to dismiss a mandatory, may be implied from the Covenant assertion 
that the mandatories act “on behalf of the League”, (See Quincy Wright, 
Munhtes Under the League qf Nutions, 1930, pp. 440-441.) 

The Institute of International Law at its Cambridge session in 1931 
debated the question of mandates and passed a resolution containing 
the following clauses among others: 

“The functions of the mandatory State end by renunciation OI 
revocation of the mandate: by the customary modes of ending 
international engagements; also by the abrogation of the mandate, 
and by the recognition of the independence of the community 
which has been under mandate. 

The renunciation takes effect only from the date fixed by the 
Council of the League of Nations in order to avoid any interruption 
of the assistance to be given to the community under mandate. 
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un avis Cventuellement fondt sur des hypothbes erronkes ou des ClCments 
incomplets. 

Je conclus qu’en la prksente instance, la Cow avait le devoir d’examiner 
toutes les rksolutions de l’rissemblte g&&ale et du Conseil de s&uritC 
inGressant la question qui lui est posCe, que ces &solutions aient ou non 
suscitt des objections, pour se prononcer sur leur validit et sur leur effet, 
afin de pouvdir Cmettre finalement un avis satisfaisant. 

Dans les avis consultatifs qu’elle a rendus en 1950, 1955 et 1956 B 
propos du Sud-Ouest africain et dans son arr&t du 21 dkcembre 1962 
concernant la premibre phase des affaires opposant I’Ethiopie et le 
Libkria g 1’Afrique du Sud, la Cour a Btabli que le mandat pour le Sud- 
Ouest africain avait survkcu 8. la Soci&& des Nations et que la surveillance 
de I’administration du mandat ttait dkolue aux Nations Unies. La Cour 
a Bgalement conclu au maintien de l’obligation qui incombait g I’Afrique 
du Sud de communiquer & I’Assemblke g6nkrale des rapports relatifs B 
son administration du territoire sous mandat. 

La question de savoir si la SociM des Nations pouvait unilat6ralement 
mettre fin au mandat ou le rkoquer centre la volontk de la puissance 
mandataire n’a pas soulevk de probkme pratique du temps de la SociM 
des Nations, mais les membres de la Commission permanente des man- 
dats et certains des juristes internationaux qui ont Ctudii: la question sur 
le plan thkorique n’ont pas mis en doute que si un mandataire se rendait 
coupable de violations graves et r&p&es des dispositions du mandat, la 
SociM des Nations pourrait rkvoquer celui-ci. 

On a dit que le pouvoir de r&vocation tenait B l’essence m&me de la 
fonction de surveillance, et que le droit qu’avait la Soci6tB des Nations 
de d&signer un nouveau mandataire au cas oti I’,un des mandataires 
existants cesserait d’exercer ses fonctions, ou d’karter un mandataire, 
Btait implicite dans l’affirmation, contenue dans le Pacte, que les manda- 
taires agiraient (( au nom de la SocikttB )). (Voir Quincy Wright, Mu~/ules 
Under the League of Nations, 1930, p. 440-441.) 

A sa session de 193 1, tenue & Cambridge, 1’Institut de droit international 
a BtudiB la question des mandats et a adopt& une r&solution contenant 
notamment les clauses suivantes : 

CiLes fonctions de I’Etat mandataire prennent fin par dkmission 
ou r&vocation du mandataire, par les modes habituels d’expiration 
des engagements internationaux et aussi par abrogation du mandat 
et reconnaissance de la collectivitk sous mandat comme indkpen- 
dante. 

La dkmission n’a d’effet qu’& partir de la date fix&e par le Conseil 
de la SdN pour Bviter toute interruption dans I’assistance donnde 
‘aux collectivitks sous mandat. 
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The revocation of the mandatory State and the abrogation of the 
mandate are determined by the Council ofthe League of Nations . . .” 

In the face of the strong current of opinion among international 
jurists, and from the common sense of the matter, it seems to me that 
there can be no doubt that the League of Nations, acting through the 
Council, had, as a necessary part of its supervisory powers, the powel 
unilaterally to revoke or terminate a mandate which was being adminis- 
tered on its behalf, when the State entrusted with the mandate was guilty 
of a serious breach of its obligations under the mandate. 

A contrary view would involve the suggestion that a mandate, particu- 
larly a class “C” Mandate such as the one with which the present question 
is concerned, could never be revoked, and that, contrary to their 
professed concern for the principles of non-annexation, the welfare of 
the peoptes of the mandated territory and the sacred trust of civilization, 
the Principal Allied and Associated Powers and other ‘Members of the 
League of Nations, behind a facade of fair promises, had in reality 
permitted the perpetual annexation of the mandated territories and the 
subjection of their peoples to the arbitrary rule of the mandatory Power 
without hope of deliverance or future self-determination. The “sacred 
trust of civilisation” would, on this view, have no meaning at all. The 
actual historical development of the mandate rBgime in the days of the 
League and subsequent to 1946 does not support this view, and it ought 
therefore to be rejected. 

This Court in its Advisory Opinion on the International Status of 
South West Afr’ictr, and for the reasons stated in that Opinion, arrived 
at the conclusion: 

L‘ . . . that the General Assembly of the United Nations is legally 
qualified to exercise the supervisory functions previously exercised 
by the League of Nations with regard to the administration of the 
Territory, and that the Union of South Africa is under an obligation 
to submit to supervision and control of the General Assembly and 
to render annual reports to it”. (I.C.J. Reports 1950, p. 128 at p. 137.) 

The devolution of the sLl[JervkOry powers of the League Council on 
the General Assembly of the United Nations vested the General Assembly 
with the rights, duties and obligations appurtenant to those powers, 
including the power unilaterally to terminate or revoke the Mandate 
on the grounds of gross violations by the mandatory Power. 

This is a power which the General Assembly possesses by reason of 
‘its control of the Mandate and is, in my view, a power sui generis, not 
limited by Article 10 of the Charter. 

It follows that when the Assembly passed the resolution 2145 (‘XXI) 
the competent brgan of the United Nations terminated the Mandate in a 
binding way, and that South Africa, thereafter, had no right to administer 
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La r&vocation de I’Etat mandataire et I’abrogation du mandat 
sont dkcidkes par le Conseil de la SdN... I) 

Etant donnk le fort courant d’opinion qui existait alors parmi les juristes 
internationaux, et en me placant sur le terrain du sens commun, je pense 
qu’il ne fait pas de doute que la Socik5 des Nations, agissant par I’inter- 
mediaire du Conseil, posskdait - ce qui etait indispensable pour l’exer- 
cite de ses fonctions de surveillance - le pouvoir de rkvoquer ou d’abro- 
ger unilat&alement un mandat administrt en son nom, lorsque 1’Etat 
auquel le mandat avail tt6 confib se rendait coupable d’une violation 
grave de ses obligations aux termes du mandat. 

L’opinion contraire supposerait qu’un mandat, et surtout un mandat 
de la catkgorie C comme celui dont il s’agi,t en l’espkce, ne pouvait 
jamais &tre rkvoquk et que, malgr6 la sollicitude qu’ils affichaient pour le 
principe de non-annexion, le bien-&tre des populations du territoire sous 
mandat et la mission sacrke de civilisation, les Principales Puissances 
allikes et associbes et les autres Membres de la Socittk des Nations avaient 
en rtalitk, sow le couvert de belles promesses, permis l’annexion perpt- 
tuelle des territoires sous mandat et I’assujettissement de leurs peuples 
8. la domination arbitraire de la puissance mandataire, sans espoir de 
dt%vrance ou d’autodktermination future. S’il en avait ttB ainsi, la 
((mission sac&e de civilisation 1) n’aurait eu aucun sens. L’Cvolution suivie 
en fait par le rkgime des mandats B I’Bpoque’de la SdN et aprBs 1946 
s’inscrit en faux centre cette opinion, qui doit done stre rejetCe. 

Dans son avis consultatif sur le Statut inter~~ational du Sud-Ouest 
africain, et pour les motifs qui y sont indiquks, la Cour est parvenue B la 
conclusion 

(( que 1’AssemblCe g6n&ale des Nations Unies est fond&e en droit ?L 
exercer les fonctions ,de surveillance qu’exerGait prkckdemment la 
Soci&B des Nations en ce qui concerne l’administration du territoire 
et que I’Union sud-africaine a I’obligation de se pr&ter B la surveil- 
lance de 1’Assemblke g&n&ale et de lui soumettre des rapports 
annuels r (C.I.J. Recueil 1950, p. 137). 

La dkolution des pouvoirs de surveillance du Conseil de la SociBtk 
des Nations & I’Assemblke gknkrale des Nations Unies a investi celle-ci 
des droits, devoirs et obligations assock B ces pouvoirs, y compris le 
droit d’abroger ou de rkvoquer unilatCralement le mandat pour cause de 
violation grave commise par la puissance mandataire. 

II s’agit 18 d’un pouvoir que 1’AssemblCe g&n&ale posskde en raison du 
contr8le qu’elle exerce sur les mandats et il constitue, a mon avis, un 
pouvoir sari generis, qui n’est pas limit& par I’article 10 de la Charte. 

11 s’ensuit que lorsque I’Assemblke a adopt6 la rtsolution 2145 (XXI) 
I’organe compktent des Nations Unies a imptrativement mis fin au 
mandat et qu’& partir de ce moment I’Afrique du Sud n’avait plus le 
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the Territory of South West Africa. The decision of the General Assembly 
was brought to the attention of the Security Council but, in my view, it 
was then already an effective and binding decision, 

It seems to me that the legal consequences for States flowed from 
South Africa’s failure to carry out resolution 2145 (XXI) and vacate the 
Territory, and its continued presence in the Territory against the will of 
the United Nations, and not from resolution 276 (1970) which was not 
the means of putting an end to South Africa’s administration of the 
Mandate. The provisions of resolution 276 (1970) capable of giving rise 
to legal obIigations are operative paragraphs 2 and 5 and are as follows: 

“The Security Coum’l 
. . . ., . . . . . . . . , . * . . . . . . 

2. Declures that the continued presence of the South African 
authorities in Namibia is illegal and that consequently all acts taken 
by the Government of South A.frica on behalf of or concerning 
Namibia after the termination of the Mandate are illegal and 
invalid; 
. . . . . * ., * ., . . . , *. , ..I * 

5. Culls upon all States, particularly those which have economic 
and other interests in Namibia, to refrain from any dealings with the 
Government of South Africa which are inconsistent with operative 
paragraph 2 of this resolution.” 

The declaration of. the illegality of the continued presence of South 
Africa in Namibia did not itself make such presence illegal; it was, in 
my opinion, a statement of the Security Council’s assessment of the 
legal quality of the situation created by South Africa’s failure to comply 
with the General Assembly resolution-a statement not binding any 
Member of the United Nations which held a different view. It was, in 
effect, a judicial determination, and it is doubtful if any power exists in 
the Charter for the Security Council to make such a determination 
except in certain well-defined cases not relevant here. As paragraph 2 
does not, in my view, create any binding legal obligations, it follows 
that paragraph 5 is similarly &effective for founding legal obligations 
or creating legal consequences. 

The matter, however, does not end there for resolution 276 (1970) 
“reaffirmed” General Assembly resolution 2145 (XXI) of 27 October 
1966, “by which the United Nations decided that the Mandate of South- 
West Africa was terminated and. assumed direct responsibility for the 
territory until its independence”, and reaffirmed: 
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droit d’administrer le territoire d;l Sud-Ouest africain. La decision de 
1’Assembke g&k-ale a 6tB port&e a I’attention du Conseil de s&u-it& 
mais, selon moi, elle constituait dkjk en soi une d&&ion effective et 
obligatoire. 

I1 me semble que les condquences juridiques pour les Etats dtcoulent 
du fait que 1’Afrique du Sud s’est refusbe & appliquer la r&solution 2145 
(XXI) et B Bvacuer le territoire, ainsi que de sa prksence continue dans le 
territoire centre la volontk des Nations Unies, et non de la rksolution 
276 (1970) qui n’a pas ttk l’instrument par lequel il a 6tb mis fin g l’ad- 
ministration sud-africaine du territoiie sous mandat. Les dispositions 
de la r&solution 276 (1970) propres & crCer des obligations l&ales sont 
les paragraphes 2 et 5 du dispositif, qui sont 1ibellCs con-me suit: 

u Le Conseil de se’curitb, 

. . * . . . . . . . * . . . . . . . . . . . . 
2. DPclare que la presence continue des autoritts sud-africaines 

en Namibie est ill&gale et qu’en consCquence toutes les mesures 
prises par le Gouvernement sud-africain au nom de la Namibie 
ou en ce qui la concerne aprks la cessation du Mandat sont illCgales 
et invalides; 
. * . . . . . . . . . . . . . . . . , . . . 

5. Demande B tous les Etats, en particulier ceux qui ont des in- 
tCr&ts Bconomiques et autres en Namibie, de s’abstenir de toutes 
relations avec le Gouvernement sud-africain qui sont incompatibles 
avec le paragraphe 2 du dispositif de la prksente rbolution. 1) 

En soi, I’affirmation de l’ilkgalitb de la prksence continue de I’Afrique 
du Sud en Namibie ne rendait pas cette presence ilkgale; elle cons- 
tituait, selon moi, une dtclaration par laquelle le Conseil de sCcuritt 
apprkiait, sur le plan juridique, le caractbre de la situation nke du fait 
que 1’Afrique du Sud n’avait pas obtempkrk B la rksolution de l’Assem- 
bke gCnCrale; cette dkclaration n’engageait pas un Membre des Nations 
Unies ayant une opinion diffkrente. 11 s’agissait en effet d’une constatation 
juridique, et il est douteux que la Charte confke au Conseil de sCcuritB 
le pouvoir de prockder & une telle constatation, sauf dans quelques cas 
bien d&finis qui sont sans intCr&t ici. Comme le paragraphe 2, B mon 
avis, ne c&e aucune obligation juridique qui lierait les Etats, il s’ensuit 
que le paragraphe 5 est tgalement insuffisant pour fonder des obligations 
ou emporter des consCquencesjuridiques. 

Cela n’kpuise cependant pas la question, car la r&solution 276 (1970) 
(( rkaffirmait )) la rksolution 2145 (XXI) de 1’AssemblCe g&kale en date 
du 27 octobre 1966 ((par laquelle les Nations Unies ont dCcidB que le 
Mandat sur le Sud-Ouest africain ttait termin& et ont assume la respon- 
sabilitk directe du territoire jusqu’8 son indkpendance 1); elle rkaffirmait 
en outre 
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“ 
. . . Security Council resolution 264 (1969) which recognized the 

termination of the Mandate and called upon the Government of 
South Africa immediately to withdraw its administration from the 
Territory”. (See second and third preambular par&graphs of resolu- 
tion 276(1970).) 

In this way the resolution incorporated General Assembly resolution 
2 145 (XXI). 

The question before the Court can therefore be understood to request 
an advisory opinion on the legal consequences to States of South Africa’s 
continued presence in Namibia after the Mandate over South West 
Africa had been duly terminated by the United Nations. In my view the 
words “notwithstanding Security Council resolution 276 (1970)” do not 
affect the scope of the question. 

The legal consequences for States in the case under consideration are 
those which flow automatically, under international law, from the 
unlawful continuation of South Africa’s presence in Namibia, and do 
not, in my view, extend to enforcement measures which may or may not 
be adopted by States individually, or the United Nations collectively, to 
remove South A.frica from the Territory or to assert the authority of the 
United Nations over the Territory, in the absence of treaty provisions 
or a customary rule of international law requiring such measures to be 
adopted, These consequences are : 

(I) South Africa is under a legal obligation to end its unlawful occupa- 
tion by withdrawing from Namibia its presence and its administration, 
but while it remains in the Territory it must act in conformity with its 
obligations under the Mandate and the Charter. 

(2) There is imposed on all other States an obligation of non-recogni- 
tion; that is to say, all States are obliged not to recognize that South 
Africa has any legal right to remain in Namibia or to maintain its adminis- 
tration in that Territory. They are obliged to do nothing to aid the 
continuance of the unlawful presence of South Africa or its administration 
in the Territory of Namibia. 

(3) If the Security Council decides to take action in the matter of 
Namibia in discharge of its duties under its responsibility for the mainten- 
ance of international peace and security, all Members of the United 
Nations are obliged to accept and carry out any decisions which may be 
made in accordance with the Charter; but although the decision of the Se- 
curity Council to take such action may be a consequence of the continued 
presence of South A.frica in Namibia, the obligation to accept and carry 
out the decision is an obligation States incur as a consequence of member- 
ship of the United Nations, and not, directly, as a legal consequence for 
them of South A.frica’s continued presence in Namibia. It is for this 
reason that I consider that the Court cannot particularize legal conse- 
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((la r&solution 264 (1969) du Conseil de skcurit6, dans laquelle ce 
dernier a reconnu qu’il avait Bt6 mis fin au Mandat et a demand& 
au Gouvernement sud-africain de retirer immhdiatement son ad- 
ministration du territoirer (voir les deuxibme et troisi&ne alinkas 
du prkambule de la r&solution 276 (1970)). 

Cette rksolution reprenait ainsi la r&solution 2145 (XXI) de I’Assemblke 
gCnCrale. 

II faut done comprendre que la question portde devant la Cow a pour 
objet d’obtenir un avis consultatif SW les conskluences juridiques pour 
les Etats de la prksence continue de I’Afrique du Sud en Namibie aprks 
clue les Nations Unies eurent dament mis fin au mandat sur le Sud-Ouest 
africain. Selon moi, l’expression (( nonobstant la r&solution 276 (1970) 
du Conseil de skcuritk )) n’affecte pas la port&e de la question. 

En l’espkce, les constquences juridiques pour les Etats sont celles qui 
dkcoulent automatiquement, en droit international, du fait du maintien 
illicite de la prksence de I’Afrique du Sud en Namibie, et ne s’ktendent pas, 
B mon sens, aux mesures d’exkcution qui pourront ou non &tre prises par 
les Etats agissant individuellement, ou collectivement par les Nations 
Unies, en we de faire partir I’Afrique du Sud du territoire ou d’affirmer 
I’autoritk des Nations Unies SW celui-ci, B dtfaut de dispositions conven- 
tionnelles ou d’une rkgle de droit international coutumier appelant 
I’adoption de telles mesures. Ces condquences sont les suivantes: 

1. L’Afrique du Sud a l’obligation juridique de cesser son occupation 
illicite en mettant fin & sa prksence et en retirant son administration de la 
Namibie, mais tant qu’elle reste dans le territoire elle est tenue d’agir 
conform&lent aux obligations qui lui incombent aux termes du mandat 
et de la Charte. 

2. Une obligation de non-reconnaissance s’impose g tous les autres 
Etats ; ce qui veut dire que tous les Etats sent tenus de ne reconnaitre k 
1’Afrique du Sud aucun titre juridique l’autorisant a demeurer en 
Namibie ou B maintenir son appareil administratif dans ce territoire. 11s 
sont tenus de ne rien faire qui puisse faciliter le maintien de la prbence 
illicite de 1’Afrique du Sud ou de son administration dans le territoire 
de In Namibie. 

3. Si le Conseil de skcuritk dkcide de prendre des mesures concernant 
la Namibie au titre des responsabilit& qui lui incombent en mat&e de 
maintien de la paix et de la sCcuritt internationales, tous les Etats 
Membres des Nations Unies devront accepter et appliquer toutes d&i- 
sions adoptkes conformkment k la Charte; mais encore que la decision 
du Conseil de sCcuritk de prendre de telles mesures puisse Ctre une con- 
sequence de la presence continue de I’Afrique du Sud en Namibie, 
l’obligation d’accepter et d’appliquer cette dkcision est une obligation 
qui s’impose aux Etats comme Membres des Nations Unies; ce n’est 
pas pour eux une conskquence juridique dire&e de la prdsence continue 
de 1’Afrique du Sud en Namibie. C’est pourquoi j’estime que la Cow ne 
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quences for States and that it must be left to the Security Council to 
decide on what enforcement action it should take under the Charter. 

1 regret that I differ from the Court as to the scope of the doctrine 
of non-recognition which, as 1: understand it, it was intended to reflect in 
sub-paragraphs 2 and 3 of paragraph 133 of the Advisory Opinion. To 
my regret T have been unable to vote affirmatively on sub-paragraphs 2 
and 3. In my view, the effect of the doctrine in the context of the case in 
hand is correctly set out in paragraph 119 of the Advisory Opinion, but 
sub-paragraphs 2 and 3 of paragraph 133 of the Advisory Opinion 
appear to me to attribute to the doctrine too wide a scope; and while 1 
agree that there is on States an obligation of non-recognition of the 
legality of the presence of South Africa and of its administration in 
Namibia, 1’ do not agree that this obligation necessarily extends to refusing 
to recognize the validity of South Africa’s acts on behalf of or concerning 
Namibia in view of the fact that the administration of South Africa over 
Namibia (illegal though it is) still constitutes the de,fucto government of 
the Territory. 

States which are not members of the United Nations incur JIO obliga- 
tions to assist the Organization except as provided by Article 2, paragraph 
6, of the Charter, and this Article places upon the Organization the onus 
of ensuring that such States act in accordance with the principles set 
out in Chapter T of the Charter. 

(Signed) Charles D. ONYEAMA. 
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saurait dresser la liste des conskquences juridiques pour les Etats et 
qu’il faut laisser au Conseil de skuritk le soin de dkider quelles mesures 
d’exkution il compte prendre en application de la Charte. 

Je regrette de ne pas partager les vues de la Cour au sujet de la portCe 
de la doctrine de non-reconnaissance dont, si je ne me trompe, les sous- 
paragraphes 2 et 3 du paragraphe 133 de l’avis Btaient censCs s’inspirer. 
Je n’ai malheureusement pas pu voter en faveur de ces deux sous-para- 
graphes. Selon moi, les effets de la doctrine de non-reconnaissance en 
l’espke sont correctement exposks au paragraphe 119 de I’avis, mais 
les sous-paragraphes 2 et 3 du paragraphe 133 semblent attribuer & cette 
doctrine une portCe trop large. Je conviens, certes, que les Etats ont 
l’obligation de ne pas reconnaitre la lCgalit6 de la prtsence de 1’Afrique 
du Sud en Namibie et de son administration de la Namibie; mais je ne 
considkre pas que cette obligation entraPne for&ment celle de refuser de 
reconnaitre la validitt des m.esures prises par I’Afrique du Sud au nom 
de la Namibie OLI en ce qui la concerne, Btant don&? que l’administration 
sud-africaine en Namibie, bien qu’illtgale, demeure le gouvernement ck 
Jucto du territoire. 

Les Etats qui ne sont pas membres des Nations Unies n’ont aucune 
obligation de prbter assistance & I’Organisation sauf dans la mesure 
prCvue a l’article 2, paragraphe 6, de la Charte, et en vertu de cet article 
c’est ti I’Organisation qu’il appartient de faire en sorte que les Etats 
agissent conform=5ment aux principes &non& au chapitre premier de la 
Charte. 

(Sigdj Charles D. ONYEAMA. 
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SEPARATE OPINION OF JUDGE DILLARD 

In this opinion I shaI1 make certain general observations in support 
of operative clause 1 of the Opinion based oh my reading of the facts 
and my understanding of the jurisprudence of the Court. I shall also 
make some observations concerning the thrust of operative clause 2 as 
will appear near the end of this opinion. At the beginning I shall allude 
brieffy to a number of preliminary matters and my reason for disagreeing 
with the majority of the Court on the issue of the appointment of a judge 
ad hoc. 

At the outset it may be well to stress that, in my view, the Opinion of 
the Court (hereafter referred to as the Opinion) does not purport to do 
the following : 

(1) By invoking Articles 24 and 25 of the Charter it does not purport 
to carry the implication that, in its view, the United Nations is endowed 
with broad powers of a legislative or quasi-legislative character. The 
Opinion is addressed to avery specific and unique situation concerning a 
territory with an i&wational Stutuz, the administration of which engaged 
the supervisory authority of the United Nations. 

(2) It does not purport to validate the “revocation” of the Mandate 
on an analysis of the motives inspiring or the purposes and effects at- 
tending the application of policies of apartheid in the Territory. Despite 
the voluminous record accumulated over a period of 21 years this issue 
has never been judicially determined and was not the object of adjudica- 
tion in these proceedings as it might have been had the proceedings been 
assimilated to a contentious case in accordance with South Africa’s 
proposal. It would not have been compatible with its judicial function to 
have determined the issue of breach on these grounds in the absence of 
a full exposure of all relevant facts. The references in the Opinion 
(paras. 129-131) to the “laws and decrees applied by South Africa in 
Namibia, which are a matter of public record” was in response to South 
Africa’s request to supply further factual evidence. The revocation was 
rested on other grounds as the Opinion discloses (para. 104). 

(3) By confining its scope to intergovernmental relations, operative 
clause 2 does not concern itself with private dealings or the activities 
directly performed by specialized agencies. 

tic * * 
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[Traduction] 

Dans la prtsente opinion, je me propose de formuler certaines obser- 
vations g&kales g l’appui de la clause 1 du dispositif de I’avis, compte 
tenu de la faGon dont j’interpr& Ies faits et dont je comprends la juris- 
prudence de la Cow. Je ferai aussi certaines observations au sujet de 
l’effet dela clause 2 du dispositif. Pour commencer, je traiterai bribvement 
de diverses questions prCliminaires et j’exposerai les raisons pour les- 
quelles je ne puis partager les vues de la majorit de la Cour en ce qui 
concerne la dtisignation d’un juge ad hoc. 

11 n’est peut-Btre pas inutile de prkiser dbs I’abord que, selon moi, 
l’avis de la Cour (ci-aprCs d6nomm6 (( I’avis 1)) n’a pas un certain nombre 
d’objets : 

1) Ce n’est pas parce que les articles 24 et 25 de la Charte sont invoqutis 
dans l’avis que celui-ci doit dtre interpr6t6 comme reconnaissant aux 
Nations Unies de larges pouvoirs d’un caractkre Ggislatif OLI quasi 
16gislatif. L’avis concerne une situation trb particuli&re, je dirai m&me 
unique, relative& un territoire ayant UII statut international, dont l’adminis- 
tration met en jeu la fonction de surveillance des Nations Unies. 

2) L’avis ne cherche pas non plus &justifier la (( r&vocation )) du mandat 
par une analyse des motifs qui ont inspir6 la politique d’apartheid dans le 
territoire ou des objectifs et effets de son application. Malgrk le volumi- 
neux dossier qui s’est accumulk d ce sujet en I’espace de vingt et un ans, 
un tribunal n’a +jamais statuC sur ce point et une dkision judiciaire 
n’ktait pas demandhe B ce propos au cows de la prksente procbdure, 
comme cela aurait pu &tre le cas si on l’avait assimilde B une procCdure 
contentieuse, ainsi que le proposait 1’Afrique du Sud. La Cow n’aurait 
pas correctement exerc6 ses fonctions judiciaires si elle avait tent6 de 
trancher la question des violations commises k ce titre saris tirer au clair 
tous les faits pertinents. Les passages de I’avis (par. 129-131) qui font 
allusion aux (( lois et dkrets appliquks par 1’Afrique du Sud en Namibie, 
qui sont de notorittt publiques rkpondent & la demande introduite par 
1’Afrique du Sud en vue de fournir des preuves suppltfmentaires sur les 
faits. Comme il &t indiquk dans l’avis (par. 104), la rkvocation dumandat 
etait fondCe sur d’autres’motifs. 

3) LimitCe, comme elle l’est, au plan des relations intergouvernemen- 
tales, la clause 2 du dispositif ne prend pas en considtration les transac- 
tions privkes ni l’activitb directe des institutions spkialiskes. 

* * * 
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Read literally, Security Council resolution 284 does not appear to ask 
the Court to call into question the validity of resolution 276 or General 
Assembly resolution 2145 but only to indicate the “legal consequences” 
flowing from them. The Court has not felt justified in attaching this 
limited scope to its enquiry. My own assessment of the reasons follows: 

A court can hardly be expected to pronounce upon legal consequences 
unless the resolutions from which the legal consequences flow were them- 
selves free of legal conclusions affecting the consequences. To say this, 
in no sense implies that the Court is questioning the application of the 
San Francisco formula with respect to the interpretation of the Charter. 
Furthermore, the greatest deference must be given to resolutions adopted 
by the organs of the United Nations. There is, of course, nothing in the 
Charter which compels these organs to ask for an advisory opinion or 
which gives this Court (as in many domestic arenas) a power of review 
to be triggered by those who may feel their interests unlawfully invaded. 

But when these organs do see fit to ask for an advisory opinion, they 
must expect the Court to act in strict accordance with its judicial function. 
This function precludes it from accepting, without any enquiry whatever, 
a legal conclusion which itself conditions the nature and scope of the 
legal consequences flowing from it. It would be otherwise if the resolu- 
tions requesting an opinion were legally neutral as in the three previous 
requests for advisory opinions bearing on the Mandate. 

The conclusion reached above can be fortified by a number of other 
considerations which, in the interests of brevity, I will merely mention 
without discussion. First, it is compatible with the Court’s own juris- 
prudence as revealed, especially in the Certain Expenses case (I.C.J. 
Reports 1962, pp. 156, 157, 216, 217); second, the debates preceding the 
adoption of Security Council resolution 284 disclose that the view that 
the Court should not call into question the validity of the relevant 
resolutions was held by only five States, while ten either expressed a con- 
trary view or voiced constitutional doubts or refrained from expressing 
any view on the matter; third, the representative of the Secretary- 
General in the course of argument retreated from a dogmatic stance in 
the matter (CR. 71/l& p. 21); fourth, as a sheer practical matter, had 
the Court refrained from such an enquiry and had a strongly reasoned 
dissent cast grave doubt on the validity of the resolutions, then the 
probative value of the Advisory Opinion would have been weakened 
and, finally, it may not be presumptuous to suggest that as a political 
matter it is not in the long-range interest of the United Nations to appear 
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Prise k la lettre, la rtsolution 284 du Conseil de sCcuritC ne semble pas 
inviter la Cow B examiner la validitk de sa rtsolution 276, ni de la rtsolu- 
tion 2145 de 1’AssemblCe g&&ale, mais seulement & indiquer les (( con- 
skquences juridiques N qui en dtcoulent. La Cour n’a pas cru pouvoir 
limiter ainsi le champ de son enqu&te. Voici quels sont, pour moi, les 
motifs de cette dkcision. 

On peut difficilement demander g un tribunal de se prononcer sur des 
conskquences juridiques si les rCsolutions dont dtcoulent ces dernkes 
renferment elles-m&mes des conclusions juridiques affectant ces consd- 
quences. Relever cela ne signifie aucunement que la Cow conteste 
l’application des principes de San Francisco relatifs & I’interprktation de 
la Charte. Les r6solutions des organes des Nations Unies mkritent la 
plus grande dkfkrence. 11 n’y a Cvidemment rien dans la Charte qui oblige 
ces organes d demander un avis consultatif ou qui donne B la Cour 
(comme c’est le cas dans de nombreuses juridictions nationales) un droit 
de contr8le, dont I’exercice pourrait &tre d&clench& par ceux qui se juge- 
raient injustement l&&s. 

Mais quand ces organes jugent bon de demander un avis consultatif, 
ils doivent s’attendre B ce que la Cour agisse strictement en conformit 
de sa fonction judiciaire. Celle-ci lui interdit de faire sienne, saris autre 
examen, une conclusionjuridique qui conditionne par elle-nGme la nature 
et la portbe des constquences juridiques qui en pro&dent. La situation 
serait diffkrente si les rCsolutions invitant la Cow & donner son avis 
ttaient juridiquement neutres, comme ce fut le cas pour les trois prCcC- 
dentes demandes d’avis consultatifs concernant le mandat. 

La conclusion tnoncte ci-dessus peut &tre ttayte par toute une sCrie 
d’autres considtrations que je me contenterai, pour &tre bref, de signaler 
sans les analyser, Prima, elle est compatible avec la jurisprudence de la 
Cour elle-m&me, comme le montre notamment I’avis relatif A Certaines 
dipenses des Nations Unies (C.Z.J. Recueil 1962, p. 156, 157, 216, 217); 
secundo, les dCbats qui ont prCckd& l’adoption de la r&olution 284 (1970) 
du Conseil de skuritt r&&lent qu’il s’est trouvt seulement cinq Etats 
pour estimer que la Cow ne devrait pas mettre en question la validit des 
rCsolutions pertinentes, tandis que dix Etats exprimaient soit une opinion 
contraire, soit des doutes d’ordre constitutionnel, ou encore, s’abste- 
naient d’avancer une opinion quelconque sur la question; tertio, le reprt- 
sentant du Secrktaire gtnCra1 a battu en retraite a ce sujet pendant la 
prockdure orale et a renonck il dCfendre une position rigide sur ce point 
(audience du 8 mars 1971); quarto, sur le plan purement pratique, si la 
Cow s’ktait abstenue de procCder a une telle enqu&te et si un raisonnement 
dissident fortement charpent avait fait peser de skrieux doutes sur la 
validit des rksolutions, cela aurait rendu l’avis consultatif beaucoup 
moins probant; enfin, il n’est peut-btre pas outrecuidant d’kmettre 
l’opinion que, sur le plan politique, il n’est pas dans I’intCrst & long terme 
de l’organisation des Nations Unies de paraltre peu dtsireuse de laisser 
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to be reluctant to have its resolutions stand the test of legal validity when 
it calls upon a court to determine issues to which this validity is related I. 

By its Order of 29 January 197 1 the Court denied the application of the 
South African Government for the appointment of a judge ad hoc. Since 
Judge Onyeama and I disagree with the decision of the Court I feel it is 
incumbent upon me to state my reasons for doing so. In our joint dissent 
we declared : 

“While we do not think that under Article 83 of the Rules of 
Court the Republic of South Africa has established the right to 
designate a judge ad hoc, we are satisfied that the discretionary 
power vested in the Court under Article 68 of its Statute permits it 
to approve such designation and that it would have been appropriate 
to have exercised this discretionary power in view of the special 
interest of the Republic of South Africa in the question before the 
Court.” 

If the Court decides that there is a “legal question actually pending 
between two or more States” within the meaning of Article 83 of its 
Rules, read in conjunction with Article 82, then it has no choice but to 
apply Article 31 of the Statute of the Court which gives the applicant 
State a right to appoint a judge ad Izoc. It assimilates the advisory pro- 
ceedings into one comparable to a contentious case. The determination 
that there is a legal question actually pending between two or more 
States has a distinct bearing on whether there is a “dispute” within the 
meaning of Article 32 of the Charter of the United Nations. Coming at 
the very threshold of our enquiry I was unwilling to prejudge this issue. 
At the same time it seemed clear that the interests of South Africa were 
vitally affected. 

Article 68 of the Statute empowers the Court in the exercise of its 
advisory functions to be guided by the provisions of the Statute which 
apply in contentious cases “to th.e extent to which it recognizes them to 
be applicable”. 

The latitude provided by this Article is not circumscribed by the way 
questions are put to the Court. On the contrary the Court has itself 
declared that it depends on the circumstances of each case and that the 
Court possesses a large amount of discretion in the matter (I.C.J. Reports 
1950, p. 72 and I.C.J. Reports 1951, p. 19). 

The Court thus has the power to appoint a judge ad hoc even if Article 
83 of its Rules is not invoked. It seemed to me the exercise of the power 

I These reasons are, of course, completely subordinate to the principal one 
touching the integrity of the judicial function. 
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apprkier la validitt juridique de ses rkolutions quand elle demande a 
un tribunal de trancher des questions qui en dependent l. 

d 
* * 

Par son ordonnance du 29 janvier 1971, la Cour a rejetk la requ&te par 
laquelle le Gouvernement sud-africain demandait B dtre autorisk g 
d&signer un juge ad hoc. De m&me que M. Onyeama, je ne puis souscrire 
a la dtcision de la Cow, et je crois devoir expliquer ici pourquoi. Dans 
notre dtklaration commune, jointe a I’ordonnance, nous disions : 

((Tout en n’estimant pas que la RCpublique sud-africaine ait 6tabli 
son droit de d&signer un juge ad hoc en vertu de l’article 83 du 
Rkglement de la Cow, nous sommes convaincus que le pouvoir 
discrktionnaire conf&C a la Cow en vertude I’article 68 de son Statut 
lui permet d’approuver une telle dksignation et qu’il aurait ttt 
approprie d’exercer ce pouvoir discrktionnaire vu I’int&&t parti- 
culier de la RCpublique sud-africaine dans la question dont la Cow 
est saisie. 1) 

Si la Cow decide qu’il s’agit d’une ((question juridique actuellement 
pendante entre deux ou plusieurs Etatss au sens de l’article 83 de son 
Rhglement, qu’il convient de rapprocher de l’article 82, force lui est 
d’appliquer l’article 31 de son Statut, qui reconnait & 1’Etat qui en fait 
la requ&te le droit de nommer un juge adhoc. L’article en question assimile 
la prockdure consultative B une affaire contentieuse. La dkision relative 
& l’existence d’une question juridique actuellement pendante entre deux 
ou plusieurs Etats a une incidence directe sur le point de savoir s’il s’agit, 
oui ou non, d’un (( diffkrend )) au sens de I’article 32 de la Charte des 
Nations Unies. Je n’ai pas voulu prcijuger la solution de ce problkme d&s 
le dCbut de notre examen. 11 semblait toutefois tvident que les intCr&ts de 
I’Afrique du Sud Ctaient vitalement affect&. 

L’article 68 du Statut autorise la Cour, dans l’exercice de ses attribu- 
tions consultatives, & s’inspirer des dispositions du Statut qui s’appliquent 
en mat&e contentieuse (( dans la mesure oh elle les reconnaitra applica- 
bles )I. 

La latitude don&e par cet article ne concerne pas uniquement la 
forme sous laquelle une question est posCe g la Cour. Au contraire, la 
Cour elle-msme a d&lark que tout depend des circonstances particulikres 
k chaque espkce et qu’elle posskde & cet tgard un large pouvoir d’apprd- 
ciation (C.I.J. Recueil1950, p. 72 et C.I.J. Recueil 1951, p. 19). 

La Cow a done le droit de nommer un juge ad hoc m&me saris invoquer 
I’article 83 de son Rkglement. I1 m’a semblb que, s’il n’Ctait pas indispen- 

1 Bien entendu, ces considkrations sont entikrement subordonkes h la considk- 
ration principaie, qui concerne l’intkgritb de la fonction judiciaire. 
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while not essential to the legitimacy of the composition of the Court 
would have been appropriate I. 

Since the interests of South Africa were so critically involved the ap- 
pointment of a judge ad lzoc would have assured the Court that those 
interests would have been viewed through the perspective of one thor- 
oughly familiar with them. Furthermore should the Opinion of the Court 
have been unfavourable to the interests of South Africa, the presence on 
the Court of a judge ad hoc, even in a dissenting capacity, would have 
added rather than detracted from the probative value of the Opinion. 

Whatever may be thought in general about the institution of a judge 
ad hoc, as to which opinions vary, it seemed to me that one of its justifi- 
cations, namely that it is important not only that justice be done but that 
it appears to have been done, would have justified the use of the Court’s 
discretionary power without attracting the theoretical and practical 
difficulties invited by assimilating the proceeding to a larger extent into 
one comparable to a contentious case. 

:k 
* :I: 

South Africa has challenged the formal validity of Security Council 
resolutions on a number of grounds mentioned in the Opinion. It is only 
necessary to support the Opinion with a few additional arguments. 

At the outset, South Africa contended that the words “including the 
concurring votes of the permanent members” in Article 27 (3) preclude 
the taking of valid decisions if one or more of the permanent members 
voluntarily abstain from voting. Resolution 276 (1970) was adopted 
despite the abstentions of France and the United Kingdom (S/PV. 1529 
(1970), para. 184); and resolution 284 (1970) was adopted despite the 
abstentions of Poland, the United Kingdom and USSR (S/PV. 1550 
(1970), para. 160). 

The contention is rested on an analysis of legislative history and on the 
theory that the language of Article 27 (3) is so clear and unambiguous 
that no interpretative process, whether by subsequent conduct or other- 
wise, is permissible. 

The contention reveals the weakness of an indiscriminate application 
of the textual approach when coupled with the plain and ordinary 
meaning canon of interpretation. Had the critical clause read: “all five 
permanent members, who must be present and voting . . .“, the contention 
might have been justified. In the absence of such a precise prescription 
the subsequent conduct of the parties is clearly a legitimate method of 

1 A careful consideration of the Order of 31 October 1935 in the Dotzzig Legis- 
htivc Decrees case, P.C.I.J., Series A/B, No. 65, Annex 1, pp. 69-11, has not con- 
vinced me that it was controlling in light of the wholly different question at issue in 
that case and the different character of the Statute and Rules which were then 
operative. 
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sable d’exercer ce pouvoir pour que la Cow soit rtgulikrcment composte, 
il eilt tout de meme CtC opportun de le faire en I’espkce I. 

Les intCr&ts de L’Afrique du Sud Ctant en ieu d’une fac;on aussi critique, 
la nomination d’un juge ad koc aurait permk h la Cow d’&tre assurte que 
ces intCr&ts auraient CtB examinks avec la participation de quelqu’un qui 
les connaitrait g fond. De plus, si I’avis de la Cour devait se rCvCler 
dkfavorable aux inttr&ts de I’Afrique du Sud, la presence d’un juge adhoc, 
mbme dissident, await renforck plutcit qu’affaibli le caractbre probant de 
[‘avis. 

Quoi qu’on puisse penser en gCnCral de I’institution desjuges ad hoc - 
et les avis diffkrent B ce sujet - il me semble que I’un des motifs qui la 
justifient, a savoir le fait qu’il importe non seulement que justice soit 
faite mais aussi qu’on le sache, aurait permis L la Cow d’user de son 
pouvoir discrktionnaire tout en dvitant les difficult& thCoriques et 
pratiques qu’aurait soulevkes une assimilation plus complbte B la pro&- 
dure contentieuse. 

L’Afrique du Sud a contestk la validitt formelle des rCsolutions du 
Conseil de stcuritk pour toute une sCrie de motifs qui sont mentionnCs 
dans I’avis. II me suffira d’apporter quelques arguments suppltmentaires 
pour appuyer celui-ci. 

DCs l’origine, I’Afrique du Sud a soutenu que les mots ~dans lequel 
sont comprises les voix de tous les membres permanents )), qui figurent g 
l’article 27, paragraphe 3, de la Charte, atent toute validitk aux dkisions 
prises lorsqu’un ou plusieurs membres permanents s’abstiennent volon- 
tairement de voter. La rksolution 276 (1970) a tt6 adopt&e malgrd les 
abstentions de la France et du Royaume-Uni (S/PV. 1529 (1970), par. 
184) et la rksolution 284 (1970) a et6 adoptCe malgrk les abstentions de la 
Pologne, du Royaume-Uni et de 1’URSS (S/PV. 1550 (1970), par. 160). 

Cette thbse se fonde sur une analyse historique et sur la thiorie selon 
laquelle le IibellC de l’article 27, paragraphe 3, serait tellement limpide et 
dkpourvu d’ambigu’it6 qu’il n’admettrait aucune interprhtation, par la 
pratique ultCrieure ou autrement. 

Or, cet argument fait apparaitre la faiblesse de I’application mtcanique 
de la mtthode textuelle, jointe B la rkgle de I’interprktation selon le sens 
nature1 et ordinaire des mats. Si la disposition qui now intkesse avait 
CtC rCdigCe comme suit: I( dans lequel sont comprises les voix des chq 
membres permanents, pi doivent c^tre prhents et exprimer Ieur vote... )) la 
thbse prtcitCe aurait peut-&tre bt&justifiCe. En l’absence d’une stipulation 

’ Avant examink avec soin I’ordonnance rendue le 31 octobre 1935 en I’affaire de 
la Cohyatildlite’ cle certuins &wets-lois dantzikois avec la constitrrtion de la Vile 
lihe CC. P.J.I. setYe A/B II’ 65. ann. 1. I). 69-71). ie ne suis oas convaincu de sa uerti- 
nence, &ant donnb q;le le prdblkme & jeu etait iotalemeni diffkrent et que le’statut 
et le Rtglement alors en vigueur n’ktaient pas les m&mes qu’aujourd’hui. 
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giving meaning to the Article in accordance with the expectations of the 
parties, including, in particular, the permanent members. 

That their interpretation does not coincide with that of South Africa 
is abundantly revealed by the undeviating practice of the Security Council. 
The records and authorities marshalled by the representatives of the 
Secretary-General and the United States in the present proceedings 
(CR. 71/l, pp. 36-41 and CR. 71/19, pp. S-11), are conclusive on this 
point I. 

* 
:le * 

More fundamental and difficuh than the previous issue is that con- 
cerning the existence WI nc~lz of a “dispute” *ithin the meaning of 
Article 27 and Article 32. It is contended that under the former the 
principle of compulsory abstention should have applied and under the 
latter that South Africa should have been invited to participate in the 
discussions relating to the alleged dispute. I confine myself to the latter. 

‘No single, absolute meaning can be attached to the word or concept 
of a “dispute”. It must be considered in context and with reference to the 
purpose intended to be served by Article 32. That purpose, as indicated 
by Security Council discussions, was to place the parties on the same 
footing or a more nearly equal footing whether they were members of the 
Council or even ofthe United Nations (see Goodrich, Hambro and Simon% 
Charter of the United Nations, 3rd ed., at p. 254). If the dispute is con- 
sidered to be between South Africa and the 114 member States voting 
for General Assembly resolution 2145 (XXI) it is difficult to see how this 
particular purpose could be accommodated in a practicably feasible 
manner. 

The contention of South Africa leans heavily on the 1962 Judgment 
which, for purposes of establishing jurisdiction, did hold that there was 
a “dispute” between South Africa and the applicant States. It must be 
recalled, however, that this holding was in the context of Article 7 of the 
Mandate which referred to “any dispute whatever” and to all the “provi- 

1 The brief statement above is not intended to convey the impression that a 
finding of “ambiguity” is a precondition for recourse to subsequent conduct as a 
legitimate mode of enquiry into meaning. It has been observed that the word 
“ambiguous” is itself not free from ambiguity. Much depends on the nature of the 
subject-matter to be interpreted, i.e., constitutiona document, multilateral treaty, 
bilateral treaty, type of contract, etc. Much depends also on the character of the 
applicable norms, i.e., whether a vaguely worded standard or a precise rule and 
much depends on the expectations aroused in light of the entire context and the 
social interests involved. “A word ” Justice Holmes has reminded us, “is not a 
crystal, transparent and unchanged,‘it is the skin of a living thought and may vary 
greatly in color and content according to the circumstances and the time in which 
it is used.” To~one v. Eisner (1918) 245 U.S. at p, 425. 
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aussi prtcise, le comportement ultkrieur des parties constitue manifeste- 
ment un moyen 16gitime d’attribuer & cet article un sens qui soit conforme 
5t l’attente des parties, et notamment des membres permanents. 

Que leur interpretation de cet article ne coi’ncide pas avec celle de 
I’Afrique du Sud, c’est ce que dkmontre d suffisance la pratique constante 
du Conseil, de stcuritC. Les documents et les autorites invoquts par les 
representants du Secrktaire g&ukal de I’Organisation des Nations Unies 
et des Etats-Unis au tours de la prksente instance (audiences du 8 fbvrier 
et du 9 mars 1971) sont concluants sur ce point l. 

* * * 

Un problkme plus fondamental et plus difficiIe & rksoudre que le 
prtcCdent est celui qui concerne l’existence, ou l’inexistence, d’un I( diffk- 
rend 1) au sens des articles 27 et 32 de la Charte. 11 a BtC affkmt qu’en vertu 
du premier de ces articles le principe de l’abstention obligatoire aurait da 
s’appliquer et qu’en vertu du second 1’Afrique du Sud aurait da Ctre 
convide 9 participer aux discussions relatives au prktendu diffkrend. Je me 
bornerai k examiner ce dernier point. 

Aucune signification unique et absolue ne saurait &tre attribuke au 
terme et au concept de (( diffkrend )). Cette notion doit Btre considCrCe 
compte tenu du contexte et du but de l’article 32. Comme l’indiquent les 
discussions du Conseil de stcuritk, il s’agissait de mettre les deux parties 
sur un pied d’kgalitk ou de quasi-CgalitC, qu’elles fussent membres du 
Conseil ou non, ou mEme qu’elles fussent Membres des Nations Unies 
ou non. (Voir Goodrich, Hambro et Simons, Charter of the United Na- 
ttons, 3’ Cd., p. 254,) Si l’on considbre que le diffkend oppose 1’Afrique du 
Sud aux cent quatorze Etats Membres qui ont votC pour la r&solution 
2145 de 1’Assemblde g6nkrale, il est difficile de voir comment on pourrait 
atteindre ce but dans la pratique. 

La these de I’Afrique du Sud repose en grande partie sur l’arrbt de 19i2 
qui considkrait, aux fins d’ktablir la compktence de la Cow, qu’il y avait 
un (( diffkrend 1) entre 1’Afrique du Sud et les Etats demandeurs. II faut 
rappeler toutefois que cette affirmation se situait dans le contexte de 
l’article 7 du mandat qui concerne ((tout diffbrend, quel qu’il soit 1) et 

1 L’explication sommaire ci-dessus ne doit pas donner I’impression quc seule la 
constatation prbalable d’une C( ambigult6 )) peut Egitimer un examen de la pratique 
ultQieure comme mqyen de dkterminer la signification d’un texte. Cornme on l’a dit, 
le mot C( ambigu n lukm&me n’est pas saris ambigultk Bien des chases dkpendront de 
la nature de la question b interpreter (document constitutionnel, trait& multilat&a!, 
trait6 bilatkral, type de contrat, etc.), du caractbre des normes applicables (s’agit-11 
d’un urincioe exurimk en termes vagues ou d’une r&gle prkcise?) et de ce quo l’on 
peut ken&e compte tenu du coniexte global et d& ~nt~rBts~sociaux en cause. 
Comme nous l’a rappel6 M. le iuge Holmes, dans l’affaire Towe c. Eisner (1918, 
245 U.S., p. 425), N & mot n’esfp& un cristal transparent et immuable. C’est I’en- 
veloppe d’une pens&e organique, et sa tonal& et son contenu dCpendent des cir- 
constances et du moment oh il est employ6 1). 
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sions” of the Mandate, The language employed ‘was said to be “broad, 
clear and precise; it gives rise to no ambiguity and it permits of no excep- 
tion” (I.C,./. Reports 1962, p, 343). Even so, the point was vigorously 
opposed in the joint dissenting opinion of Judges Sir Percy Spender and 
Sir Gerald Fitzmaurice (ibill., pp. 547-548). 

Article 32 does not contemplate a “dispute” which is predominantly 
between the United Nations as an organized body and one of its com- 
ponent Members but rather one in which the Security Council is acting 
as a neutral forum for airing a controversy between two or more of its 
members, The Article 32 image is rather that of a parent providing the 
means for settling a controversy between two or more mem.bers of the 
family than that of a parent embroiled in a controversy with one of 
them. This seems to have been the notion of the dissenters in 1962. 
Granted that quotations out of context are dangerous, their description 
appears relevant to the present proceedings: 

“It is common knowledge that the present case finds its whole 
Jons et origo in, and springs directly from, the activities of the United 
Nations Assembly relative to the mandated Territory and the Man- 
datory. No one who studies the record of,the proceedings in the 
Assembly, and of the various Assembly Committees and Sub- 
Committees which have been concerned with the matter, and especi- 
ally the Assembly resolutions on South West Africa which directly 
led up to the institution of the present proceedings before the Court, 
can doubt for a moment that the real dispute over South West Africa 
is between the Respondent State and the United Nations Assembly . . .” 
(lot. cit.) (Emphasis added.) 

Of course it is not doubted that in a sense there is a dispute between 
South Africa and the other States, This is revealed in the attitude of 
numerous States with respect to South Africa’s accession to the ITU 
Convention (CR. (H.C.) 71/l, pp, 20-28). South A.frica’s interests are 
definitely affected and it is no doubt possible to so frame a definition of a 
dispute as to have the present controversy fall under it. But, as previously 
suggested, regard must be had to context and purpose. Thus Judge 
Sir Gerald Fitzmaurice’s carefully framed definition in the Northern 
Cameroons case in a context of “mootness” is quite different from that 
associated with Article 32. (See I.C.J. Reports 1963, p. I IO.) 

It is for the Council to make the preliminary determination that there 
is a “dispute” rather than a “situation”. The argument that the terms of 
Article 32 are mandatory seems insufficient to cover the problems in- 
volved in this preliminary determination. At no time did the Security 
Council or any member State proceed on the assumption that the 
Namibian question was anything but a “situation”, Furthermore, South 
Africa with full knowledge of the nature of the proposed discussions at 

s43 



NAMIBIE (S.-O. AFRICAIN) (OP. IND. DILLARD) 155 

toutes les (( dispositions I) du mandat. 11 est dit dam I’arr& de I962 que 
(( les termes employ& sont larges, clairs et p&is: ils ne donnent lieu 6 
aucune ambiguitb et n’autorisent aucune exception )I (C.I.J. RecueilI962, 
p, 343). Cette assertion a nkanmoins Ctt vigoureusement contestke dans 
l’opinion dissidente commune de MM. Spender et Fitzmaurice (ibid., 
p. 547-548). 

L’article 32 ne vise pas un I( diffkrend )I opposant essentiellement les 
Nations Unies en tant qu’organisation et l’un de leurs Etats Membres, 
mais plut6t le cas oti le Conseil de sCcuritC sert de tribune neutre utilisCe 
par deux ou plusieurs de ses membres pour exprimer leurs divergences. 
L’article 32 Cvoque davantage l’image d’un parent arbitrant une contro- 
verse entre deux ou plusieurs membres de la famille, que celle d’un partici- 
pant k cette controverse. Telle semble avoir CtC la conception des juges 
dissidents en 1962. Etant admis que les citations hors de contexte sont 
dangereuses, ce qu’ils ont dit parait ndanmoins pertinent: 

((On sait du reste que les prksentes affaires trouvent tout leur 
,fons et origo dans les activitCs de 1’AssemblCe des Nations Unies 
relatives au territoire sous Mandat et au Mandataire et qu’elles en 
dkoulent directement. Quiconque Ctudie le compte rendu des travaux 
de l’Assembl8e ou des divers comit&s ou sous-comitks de l’As- 
sembl6e qui se sont occupCs de la question, et notamment les 
rtsolutions de I’AssemblCe touchant le Sud-Ouest africain qui 
ont directement entrain6 l’ouverture de la prksente proctdure 
devant la Cour, ne peut douter un instant que le vrai diffkrend 
touchant le Sud-Ouest africain n’existe qu’entre I’Etat d&endeur et 
l’Assembl&e des Nations Unies... )) (Lot. cit.) (Les italiques sont de 
nous.) 

Evidemment, il n’est pas douteux qu’il y ait dans un sens un differend 
pendant entre I’Afrique du Sud et les autres Etats. C’est d’ailleurs ce 
que r&Ye l’attitude de nombreux Etats devant l’adhksion de 1’Afrique du 
Sud & la convention de I’UIT (audience du 27 janvier 1971). Les int6rCts 
de 1’Afrique du Sud sont certainement affect& et il serait sikement possi- 
ble de dtfinir le mot (( diffdrend )) de manike qu’il s’applique a la contro- 
verse actuelle. Mais, comme il a 6tC dit plus haut, il faut considkrer le 
contexte et le but. C’est ainsi que la ddfinition, aux termes soigneusement 
pests, donnee par sir Gerald Fitzmaurice en l’affaire du Cameroun 
septentrional, dans un contexte d’ineffectivitk, est bien diffkrente de celle 
qu’appelle l’article 32 (voir C.I.J. Recueil1963, p. 110). 

11 appartient au Conseil de d&cider d’abord s’il existe un (( diffkrend )) 
plutBt qu’une I( situation I). L’argument selon lequel les termes de Particle 
32 seraient impdratifs ne tient pas suffisamment compte des probkmes 
qu’implique cette dCcision pkalable. Le Conseil de stcuritt et les Etats 
Membres ne sont jamais partis de 1’idCe que la question de la Namibie 
constituait autre chose qu’une H situation D. ‘De plus, 1’Afrique du Sud, 
quoique parfaitement au courant de la nature des discussions envisagbes, 
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no time sought to be included in the discussions. While this fact does not 
precisely answer the “mandatory” point, it clearly indicates that South 
Africa did not deem itself substantially prejudiced by virtue of a failure 
to be invited. 

Finally, it may be recalled that most requests for an advisory opinion 
are stimulated by some kind of controversy in which States are involved. 

The conclusion follows that on this ground the Court’s jurisdiction is 
not impaired. 

* * b 
Article 65 of the Court’s Statute confers on it ample discretion to 

refuse to render an advisory opinion. There is no logical inconsi$ency, 
therefore, in holding that while there was no dispute within the intended 
meaning and application of Article 32 there may yet be such elements of 
controversy and complicated factual issues as to warrant the Court in 
refusing on the ground of propriety from responding to the request for 
an opinion. The jurisprudence of the Court, especially as revealed in the 
Administrative Tribunal case (I.C.J. Reports 1956, p. 86) and the Certain 
Expenses case (I.C.J. Reports 1962, p. 155) suggests that this discretionary 
power will not be exercised unless there are “compelling reasons” for 
doing so. The reasons in this instance are not sufficiently compelling. 

South Africa leans heavily on the Eastern Curelia case (1923, P.C.I.J., 
Series B, NO. 5). It appears unnecessary to burden this statement with 
an analysis, so much discussed by commentators, as to whether the 
Peace Treaties case has weakened the persuasive authority of the Easfern 
Carelia case and the doctrinal relationship of each to the Mosul case l. 
It may be suggested that the simplest point of distinction between the 
Eastern Carelia case and the present case lies in the fact that to render the 
opinion in the former would have constituted a disguised form of compul- 
sory jurisdiction over a non-member of the League of Nations quite apart 
from the practical difficulties to be encountered in attempting to deal with 
controverted facts in the absence of one of the parties. In the present case, 
while South Africa registered objections, she was yet a vigorous advocate 
and offered the Court optimum.co-operation. 

’ For an analysis OF the Status of Eastern Cavelia case reference is directed to the 
comprehensive statements of Mr. Cohen (USA) and the then Mr. Fitzmaurice (UK) 
in arguments in the Peace Treaties case (LCJ, Pleadings, pp. 272-276, 303-312), 
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n’a ti aucun moment exprimC le d&sir d’y participer. Si cette considCration 
ne r&pond pas prkcisknent a I’argument tire du caractbre impkratif de 
l’article 32, elle indique clairement que 1’Afrique du Sud ne s’estimait pas 
skrieusement l&e du fait qu’elle n’avait pas CtC conviCe. 

Enfin, il ne faut pas oublier que la plupart des demandes d’avis consul- 
tatif trouvent leur origine dans une controverse entre Etats. 

On peut done conclure que sur ce plan la compBtence de la Cour n’est 
pas BbranlBe. 

* :r- 1 
L’article 65 du Statut confkre B la Cow un ample pouvoir discrkion- 

naire qui lui permet de refuser de rendre un avis consultatif. 11 n’y a done 
aucune incompatibilitk logique g considker que, s’il n’y nvait pas de 
diffkend au sens de l’article 32, tel qu’il est appliquk, il peut nkanmoins 
exister des Bkments de controverse et des questions de fait suffisamment 
complexes pour que la Cour soit justifiCe 8. refuser, pour des motifs 
d’opportunitk, de donner suite k la demande d’avis. La jurisprudence de 
la Cow, telle qu’elle ressort notamment des avis relatifs aux Jzlgernertts du 
Tribunal administratif de I’OIT mr reqtrt?tes corm-e I’ Unesco (C.I. J. Recueil 
1956, p. 86) et B Certaines dlpenses des Nations Unies (C.I.J. Recueill962, 
p. 155), semble indiquer que la Cour s’abstient d’exercer son pouvoir 
discrktionnaire, k moins qu’il n’y ait des R raisons dkcisives 1) de le faire. 
Les raisons en I’espkce ne sont pas suffisamment dtkisives. 

L’Afrique du Sud fait grand cas de l’affaire du Startrt de la CarPlie 
orientale (1923, C.P.J.I. s&ie B IP 5). II semble inutile cl’alourdir le 
prksent expose en reprenant I’analyse d&ja faite par maints auteurs de la 
question de savoir si l’affaire de l’lnterpre’tation des trait& depaix conclus 
avec la Bulgarie, la Hongrie et la Roumanie a affaibli I’autoritk de la 
decision relative au Statut de la Carklie orientale et en examinant la 
relation doctrinale qui existe entre chacun de ces avis et celui qui a BtB 
rendu dans I’affaire de I’lnterpre’tation de I’article 3, paragraphe 2, du 
traitk de Lausanne (affaire de Mossoul) I. On pourrait dire que la diffkrence 
la plus simple qu’on puisse Btablir entre l’affaire du Statut de la Car&lie 
orientale et la pr&.ente espbce r&side dans le fait que, dans la premihre, le 
pronon& d’un avis aurait abouti, sow une forme dkguiske, & confkrer B 
la Cow competence obligatoire & 1’6gard d’un Etat non membre de la 
SociW des Nations - pour ne rien dire de la difficultk pratique qu’il y 
aurait eu $L aborder 1,‘examen de faits controversts en l’absence de l’une 
des parties, Dans l’affaire actuelle, si I’Afrique du Sud a soulevk des 
objections, elle a nbanmoins plaid& sa cause avec 6nergie et coopkrk 
pteinement avec la Cow. 

1 Pour une analyse de I’affaire du ,S’fa!nt cle In Cardie orientde, voir les exposbs 
complets de M. Cohen (Etals-Unis) et de M. Fitzmaurice (qui n’dtait pas encore sir 
Gerald Fitzmaurice) (Royaume-Uni) dans l’affaire de l’lnterp,‘Ptntion des traitb de 
poix (C.I.J. M&ohs, p. 212-216, 303-312). 
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* * * 

Turning to matters of substance, I shall attempt to put my support of 
operative clause 1 into a broad perspective. 

It is appreciated that attempts to recapture the legal meaning and 
significance of expectations aroused by events and statements made in 
the past invite peculiar difficulties of interpretation and construction. The 
difficulties are compounded when obligations originally assumed are 
disrupted by the happening of unexpected events-in this instance the 
Second World War, the dissolution of the League and the birth of the 
United Nations. 

While sweeping generalizations are no substitute for close analytical 
reasoning, I yet venture to say that whenever a long-term engagement, of 
whatever nature, is so interrupted, emphasis in attempting a reasonable 
interpretation and construction of its meaning and the obligations it 
imposes shifts from a textual analysis to one which stresses the object 
and purpose of t.he engagement in light of the total context in which the 
engagement was located l. This generalization can be amply supported 
by recourse to “the general principles of law recognized by civilized 
nations” as revealed in the application of doctrines of impossibility and 
frustration to long-term engagements. 

The exact legal characterization of the mandate instrument defies easy 
analysis as the jurisprudence of this Court abundantly discloses. At the 
minimum, it bore a double aspect. On the one hand it “had the character of 
a treaty or convention” (I.C.J. Reports 1962, p. 330), and, as such, it 
could attract the potentiality of termination for material breach as the 
Opinion asserts and counsel for various States argued. 

On the other hand it also had a status aspect, that is, it was “a special 
type of instrument composite in nature and instituting a novel interna- 
tional rbgime” (ibicl., p. 331). 

Clearly it is not cast in the image of a personal service type of enga- 

1 My reading of the record inclines me to agree with the following statement by 
Judge Lauterpacht in the Pe!ifione~s case, when in dealing with the 1950 Opinion, 
he declared: 

“On the face of it, the Opinion, inasmuch as it held that the United Nations 
must be substituted for the League of Nations as the supervisory organ, signified 
a change as compared with the letter of the Covenant. Actually, the Opinion 
did no more than give effect to the main purpose of the legal instruments 
before it. That is the true function of interpretation.” (I.C.J. Reports 1956, p. 56.) 

This is to be read in light of the nature of the instruments involved and the total 
context. See ibid., pp. 44,48. 
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Pour en venir aux questions de fond, je tenterai maintenant d’expliquer, 
en me placant dans une perspective large, les raisons pour lesquelles 
j’approuve la clause I du dispositif de l’avis. 

Je me rends compte que, quand on essaie de pCnBtrer le sens, la portte 
juridique, et les espoirs Cventuellement suscitts par des dkclarations et 
tvhements pas&, on s’expose A de grandes difficultCs d’interprktation. 
Ces difluzultts sont multiplikes lorsque les obligations assumkes ?I l’origine 
souffrent des perturbations causkes par des Bvhements imp&us - ici la 
deuxibme guerre mondiale, la dissolution de la SociBtC des Nations et la 
naissance des Nations Unies. 

Des ghhalisations trop absolues ne remplacent pas un raisonnement 
analytique serrt; je me risquerai nkanmoins B dire que, lorsqu’un enga- 
gement & long terme, de quelque nature que ce soit, se trouve ainsi 
perturb& il faut alors, pour arriver h une interprCtation raisonnable du 
sens de cet engagement et des obligations qu’il entraine, s’appuyer moins 
sur l’analyse textuelle que sur I’examen des objectifs et des buts de cet 
engagement, replact dans son contexte global ‘. Cette ghkalisation est 
amplement confirmbe par I( les principes gCnCraux de droit reconnus par 
les nations civiliskes 11 tels qu’ils se manifestent dans l’application aux 
engagements & long terme des doctrines de l’impossibilit8 d’exkution et 
de la frustration des intentions des parties. 

La dkflnition juridique exacte de l’acte de mandat constitue un difficile 
exercice d’analyse, comme le m.ontre abondamment la jurisprudence de la 
Cour. Cet acte comporte B tout le moins un double aspect. D’une part, 
il prtsente I( le caractkre d’un trait6 ou d’une convention )) (C.I.J. Recueil 
1962, p. 330) et, comme tel, ouvre une :possibilitC d’abrogation pour 
cause de violation substantielle, comme l’affirme l’avis et comme les 
conseils de divers Etats I’ont plaid& 

D’autre part, il instaure aussi un statut, c’est-g-dire qu’il constitue (( un 
acte d’un type spbcial, de nature composite, instituant un regime inter- 
national nouveau )) (ibid., p, 331). 

I1 ne prksentait hidemment pas le caracdre d’un engagement personnel 

’ Man interpretation du dossier m’incline g penser que M. Laulerpacht avait 
raison quand, en l’affaire concernant l’klmissiDilite de l’ntrditiorr de pdtitionrraires par 
le CornitP dir SM-Omst nfiicaOr, il commentait ainsi I’avis de 1950: 

G A premihre we, I’avis, dans la mesure oti il a reconnu que les Nations Unies 
doivent &he substitukes zi la Sociktk des Nations comme organe de surveillance, 
a apporte une modiiication par rapport k la lettre du Pact& En fait, l’avis s’esi 
born6 h donner effet au but principal des instruments juridiques qui lui Ctaient 
soumis. Telle est la vkritable fonction de l’interprktation, 1) (C.Z.J. Recrteil1956, 
p. 56.) 

I1 faut comprendre cette observation en tenant compte de la nature des instruments 
en question et du contexte g&&al. (Voir ibid, p. 44 et 48.) 
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gement in which the continued existence of one of the parties may be 
essential to continued performance I, 

Even if viewed through the restricted prism of a long-term engagement 
in the national arena, such as a lease or trust (to which allusions were 
made in the proceedings), the conclusion would not necessarily follow 
that the happening of an unexpected event such as a war or a change in 
institutional management would entail a collapse of the basic duties 
embraced in the engagement. The issue woilld be whether the engage- 
ment was terminated or could continue without imposing an undue 
burden on the parties in light not merely of the terms of the engagement 
but, more importantly, of its object and purpose, Viewed in large per- 
spective the ‘1950 Advisory Opinion decided that no undue burden would 
be imposed on South Africa by submitting to the supervisory authority 
of the Utlited Natiolls General Assembly. 

This conclusion is reinforced by analogies (always to be indulged with 
caution) drawn from generally recognized principles of law in national 
domains governing “assignments” as opposed to principles analogous to 
a novation which South Africa, in effect, considers to be operative. 
Whenever there is a liquid.ation of an enterprise and an attempted transfer 
of its rights and obligations to an assignee the cardinal issue does ntlt 
centre on the consent of the obligor (as in a novation) but in a determina- 
tion of the impact of the transfer on the obligations of the obligor. The 
1950 Advisory Opinion, to repeat, held, in effect, that this transfer would 
impose no undue burden on South Africa. Cases are legion which support 
theview that this is the proper focus of enquiry 2. At the jurisprudential 
level this preserves the social interests in the integrity and durability of 
long-term engagements while still protecting the interests of the obligor. 

Indeed had the Mandate lapsed, as South Africa contended in 1950 and 
continued to maintain, it is difficult to believe that a legal alternative 
would have been the power to annex. As the Court stated in a much- 
quoted passage in the 1950 Opinion, at page 133 and repeated with ap- 
proval in the 1962 Judgment at page 333: 

“The authority which the Union Government exercises over the 

1 See, in particular, Judge Jessup’s analysis in his dissenting opinion in 1966 
(1.C.J. Reports 1966, p, 353 et seq.). Although it did so only incidentally South 
Africa projected the image of a personal service contract and its non-assignability 
in its written statement, Vol. II, p. 155, 

2 The leading cases in England are: The Brilislz WaaPon Co.. etc. v. Lea and Co., 
5 Q.B.D. 149 0880) and T&hr~st v  vsociated Pordind Cement Co. (1903) A.C; 
(H.L.) 414. In each case the obtinor claimed that the transfer terminated the contract. 
in each case the contention was denied because no undue burden was imposed. 
Similar results have been reached in the United States, See Meyer v. Washington 
Times Co. 76 F (2d) 988 (1935). The point is that “consent” is not the central issue. 
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de prestation de service, pour la persistance duquel I’identitC de l’une 
des parties peut &tre LUI kldment essentiel l. 

M&ne sous l’angle plus Ctroit d’un engagement & long terme de clroit 
interne, tel qu’un bail ou un fwst (auxquels il a CtB fait allusion au tours 
de la prockdure), il ne faut pas forckment conclure qu’un Wmement 
irnprCvu, par exemple une guerre ou un changement intervenu dans la 
direction d’une institution, entrainerait la disparition des obligations 
essentielles de l’instrument. La question serait alors de savoir si celui-ci 
a pris fin ou s’il peut demeurer en vigueur sans imposer aux parties LIII 
fardeau excessif, non seulement compte tenu de la lettre de l’accord mais 
aussi, et c’est plus important, de son objet et de son but. ConsidCrC dans 
une perspective large, I’avis consultatif de I950 a &non& que I’Afrique du 
Sud n’aurait pas eu B supporter un fardeau excessif si elle avait accept6 la 
surveillance de l’Assembl6e g&kale des Nations Unies. 

Cette conclusion se trouve renforcke par les analogies (a manier tou- 
jours avec prudence) qu’on peut tirer des principes de droit gtnQalement 
reconnus applicables aux cessions OLL transferts de titres, k I’Cchelon 
national, par opposition B des principes analogues Zt ceux de la novation, 
laquelle, pour I’Afrique du Sud, serait en fait ce dont il s’agit en l’espkce. 
Chaque fois qu’une entreprise est IiquidCe et que I’on essaie de transfkrer 
ses droits et obligations B un cessionnaire le problbme essentiel n’est pas 
celui du consenrement du dbbiteur des obligations (comme dans le cas 
d’une novation) mais celui qui cons&e B dkterminer quel est l’effet de la 
cession sur lesdites obligations. Je rkpkte que l’avis consultatif de 1950 a 
d&lark en fait que le transfert aux Nations Unies n’imposait aucun far- 
deau excessif 9 1’Afrique du Sud. Les p&&dents justifiant l’idbe que c’est 
l& le point essentiel g considkrer ne se comptent plus 24 La jurisprudence 
prot&ge ainsi I’intk&t de la sociCtC Bl’intCgritB et 9 la durCe des engagements 
& longterme, sans pour autant perdre de we l’intkr&t de celui qui s’oblige. 

D’ailleurs, si le mandat dtait devenu caduc, comme I’Afrique du Sud 
l’a soutenu en 1950 et continue k le soutenir, il est difficile de croire que 
dans ce cas l’annexion edit BtC une solution juridique. Comrne I’a d&lark 
la Cour, dans un passage maintes fois citg de son opinion de 1950 (p. 133) 
et repris avec approbation dans l’arr&t de 1962 (p, 333): 

I( L’autoritk que le Gouvernement de I’Union exerce sur le terri- 

I Voir notamment I’analyse dc M. Jessup, dans son opinion dissidente de 1966 
(C.1.J. Recueilf966. D. 353 et suiv.). Meme si cela n’a BtB qu’en passant, I’Afrique du 
Sud, dans son expoik kit (chap.‘VII, par. 52-53) a par; pr&knter les chose; sous 
I’angle d’un contrat de prestation de service, conch1 g litre personnel, et ne pouvant 
faire l’obiet d’aucun transfer?. 

* En ingleterre, les principaux sont: The British Waggm Co., etc. c. Lea and 
Co., 5 Q.B.D. 149 (1880) et TolN~rrrst c. AssociatedPortland Ceuwt Co. (1903) A.C. 
(H.L.) 414. Dans chacune de ces sffaires, le d6biteur de I’obligation pr&endait que 
la cession avait mis fin au contrat. Le tribunal a repousst chaque fois cette th&se, au 
motif que la cession n’imposait au dCbiteur aucune charge excessive. Des d&&ions 
analogues sont intervenues aux Etats-Unis. Voir Me~wr c. Was/rin~totz Timu Co. 76 F 
(2d) 988 (1935). II en ressort que le problbme central n’est pas celui du g( consentement )I. 
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Territory is based on the Mandate. If the Mandate lapsed, as the 
Union Government contends, the latter’s authority would equally 
have lapsed, To retain the rights derived from the Mandate and to 
deny the obligations thereunder could not be justified.” 

Yet in the present proceedings South Africa contended that: ‘$.. . it is 
the view of the South African Government that no legal provision 
prevents its annexing South West A.frica” (CR. 71/21, p. 59). 

The Court in 1950 not only said that submitting to the United Nations 
General Assembly imposed no greater burden on South Africa, it also 
offered South Africa a milder alternative than the one she proposed and 
one which was highly qualified in her favour. 

I refer to the conclusion (despite six dissents including the logically 
persuasive opinion of J.udge De Visscher) that “the Charter does not 
impose on the Union an obligation to place South-West Africa under the 
Trusteeship System”. Furthermore, the Court stated that it could not 
deduce from the various general considerations any legal obligation for 
mandatory States to negotiate such agreements. (I.C.J. Reports 1950, 
p. 140.) 

It had previously indicated that: 
“The degree of supervision to be exercised by the General Assem- 

bly should not . . . exceed that which applied under the Mandates 
System, and should conform as far as possible to the procedure 
followed in this respect by the Council of the League of Nations.” 
(ItM., p. 138.) 

The dilemma this posed was perhaps insufficiently aired in the present 
proceedings. 

The dilemma is focussed on the negotirrting process consequent upon 
the dissolution of the League of Nations. Although South Africa was 
under no duty to submit to the trusteeship system or to negotiate a 
specific trusteeship agreement, yet, as a Member of the United Nations, 
she was surely under a duty to negotiate in good faith and even, reason- 
ably, with the United Nations concerning a viable alternative either 
within the trusteeship system or outside it. The source of this duty derived 
from her combined obligations under the Covenant, the ‘Mandate and the 
United Nations Charter in light of the object and purpose of the Mandate 
and the requirements of Article 2 (2) OF the Charter I. 

1 Judge Klaestad in his separate opinion in the Voting Proceclure case (I.C.J. 
Repor’fs 1955, p. 88) stated that as a Member of the United Nations South Africa 
“is in duty bound to consider in good faith” a recommendation by the General 
Assembly, but concluded that however serious it may be it does not involve a “true 
legal obligation”, I cannot agree with this conclusion. The use of discretion and free- 
dom to bargain which the system may confer does not imply the right to exercise 
an attitude of uninhibited freedom of action which would be tantamount to operating 
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toire est fondle sur le Mandat. Si le Mandat avait cessC d’exister, 
comme le pretend le Gouvernement de I’Union, I’autoritC de celle-ci 
aurait Bgalement cessk d’exister. Rien ne permet de conserver les 
droits d&rives du Mandat tout en rtpudiant les obligations qui 
en dkcoulent. )) 

Au cows de la prksente prockdure, I’Afrique du Sud a pourtant 
soutenu clue (( Le Gouvernement sud-africain est d’avis qu’aucune dispo- 
sition juridique ne I’empkhe d’annexer le Sud-Ouest africain )) (audience 
du 15 mars 1971). 

En 1950 la Cow a dit non seulement que I’acceptation de la surveil- 
lance de 1’AssemblCe g&r&ale des Nations Unies n’imposerait pas de 
charge supplkmentaire B l’hfrique du Sud, mais qu’elle ouvrait & 1’Afrique 
du Sud une solution moins radicale que celle qu’elle-m&me proposait - 
et une solution qui lui Btait d’ailleurs trks favorable. 

Je fais allusion a la conclusion B laquelle la Cour Ctait arrivke (malgrk 
six opinions dissidentes y compris l’opinion logiquement convaincante de 
M. DeVisscher), selon laquelle (( la Charte n’impose pas & 1’Union I’obli- 
gation de placer le Sud-Ouest africain sous le rCgime de tutelle 11. De plus, 
la Cour a d&lark qu’elle ne saurait dkduire de diverses considkrations 
gCnCrales we obligationjuridique, pour les Etatsmandataires, de nkgocier 
de tels accords. (C.I.J. Recueil19.50, p. 140.) 

Elle avait prkkdemment affirm6 que: 
(( Le degr6 de surveillance & exercer par I’AssemblCe gCndrale ne 

saurait . . . dtpasser celui qui a CtB appliqub sous le RCgime des 
Mandats et devrait &tre conforme, autant que possible, &la proctdure 
suivie en la matibre par le Conseil de la SociCti: des Nations. 1) (Ibid., 
p. 138.) 

Le dilemme qui se pose ici n’a peut-Etre pas &!.suffisamment soulignt 
au cows de la prkente procbdure. 

Je songe aux n~ggociutions qui ant suivi la dissolution de la Sociktb des 
Nations. Bien que l’kfrique du Sud n’e0t aucune obligation d’accepter le 
regime de tutelle ou de n6gocier un accord de tutelle spkifique, elle 
avait assurkment le devoir, en sa qualitk de Membre des Nations Unies, 
d’entamer de bonne foi et m&me sur une base raisonnable, des ntgocia- 
tions avec les Nations Unies en vue d’arriver & une solution viable dans 
le cadre du regime de tutelle ou en dehors de celui-ci. Ce devoir dkoulait 
de l’ensemble des obligations qui lui incombaient aux termes du Pacte, du 
mandat et de la Charte des Nations Unies, vu les objectifs et les buts du 
mandat et les dispositions de l’article 2, paragraphe 2, de la Charte I. 

1 lDans l’opinion individuelle qu’il a exprimke dans I’affaire de la Prackfure de IV/C 
upplicable am qrtestiorts torrchwt Ies rapports et p@titiom relattfs air Territoir’e d~r 
Sud-Ouest afiicain (C.Z.J. Recueil 1955, p. 88) M. Klaestad a consid&+ qu’en tant 
que Membre des Nations Unies 1’Afrique du Sud avait 1, le devoir d’examiner de 
bonne foi JB une recommandation adopt& par I’AssemblCe g&-kale, mais ii concluait 
qu’un devoir de cette nature, quelque serieux qu’il soit, n’impliquait pas une (1 v&i- 
table obligation juridique,,, Je ne puis faire mienne cette conclusion. Le pouvoir 
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It is apparent that no negotiating process can be successful if the parties 
are at odds as to the fundamental basis on which the process rests. The 
records reveal that the basis chosen by the General Assembly and its 
various Committees was that it had been su%ciently endowed with 
supervisory authority. It was fortified in this conclusion by the broad 
doctrinal jurisprudence of this Court not only by virtue of the 1950 Opin- 
ion but by the implications flowing from those in 1955 and. 1956 and the 
Judgment in 1962 I. In short, its negotiating posture was not only based 
on a good faith assessment of its supervisory authority but a reasonable 
one as well. 

While the attitude of South Africa appeared to agree with the legiti- 
macy of this assumption in the period 1946-1947, its attitude changed 
thereafter. 

Basing itself on the premise that advisory opinions of this Court are 
not binding (which is true) and that the Judgment of 1962 was only on a 
preliminary issue (which is also true), it appeared to take as a beginning 
premise for negotiating that the General Assembly had no power of 
supervision whatever. Quite obviously negotiations based on those 
conflicting premises qualify, at best, as an empty time-consuming pageant 
and at worst BS a mere dialogue of the deaf. 

outside the system. (See I.C.J. Xej~orts 19.55, p, 120.) Surely the implication of the 
Not~lr Sen Contirlcr~fal Sk” cases was that the three Governments were under a 
leggal duty to negotiate in good faith along the lines indicated in the Judgment. 
(I.C.J. Reports 1969, p. 47.) 

’ It is worth recalling that the 1962 Judgment represents the latest authoritative 
doctrinal statement of the dual point that the obligation to submit to international 
supervision survived the dissolution of the League and that “. , . to exclude the 
obligations connected with the Mandate would be to exclude the very essence of 
the Mandate”. (I.C.J. Repo~fs 1962, pp. 333,334.) 

1 associate myself entirely with the interpretation placed on the 1966 Judgment 
by Judge Jessup when he said, in his carefully reasoned dissenting opinion fortified 
by a comprehensive analysis of historical data, that: 

“In the course of three Advisory Opinions rendered in 1950, 1955 and 1956, 
and in its Judgment of 21 December 1962. the Court never deviated from its 
conclusion that the Mandate survived the dissolution of the League of Nations 
and that South West Africa is still a territory subject to the Mandate.” (Z.C.J. 
Reports 1966, p. 327.) 

And later, in discussing the implication of the Judgment in 1966: 
“Further, the Court has trot decided , . . that the Mandatory’s former obli- 

gations to report, to account and to submit to supervision had lapsed upon 
the dissolution of the League of Nations.” (Ibid., p. 331.) 

Nor can I see that to identify international supervision with supervision by the 
United Nntio~zs involves a logical IIOII seqrritr~r in light of the expectations reasonably 
aroused upon the dissolution of the League and the available alternatives. Logical 
problems, including empiric assumptions latent in the choice of premises are beyond 
the reach of this opinion. 
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I1 est Evident qu’aucune nkgociation ne saurait aboutir si les parties 
sont en d&accord total sur son point de dbpart. Le dossier montre que 
I’Assemblke g6nBrale et ses diverses corm&ions partaient du principe 
que 1’Assemblke btait dotke de pouvoirs de surveillance suffisants. Cette 
opinion Ctait confirmde par la jurisprudence gtntrale de la Cow, non 
seulement telle qu’elle s’exprime dans l’avis de 1950, mais aussi par ce 
qu’impliquent ses avis de 195.5 et de 19.56 et son arr&t de 1962 I. En bref, 
l’attitude de 1’AssembMe B 1’6gard des nkgociations reposait sur une analyse 
de ses pouvoirs de surveillance, qui non seulement Ctait honn&te rnais 
aussi avait un caractkre raisonnable. 

Le Gouvernenient sud-africain, quant & lui, a paru admettre la lkgiti- 
mitb de ce point de dbpart en 1946 et 1947, mais son attitude a change par 
la suite. 

Prenant comme prkmisse de son raisonnement que les avis consultatifs 
de la Cour n’ont pas force obligatoire (ce qui est vrai) et que I’arrCt de 
1962 ne portait’ que sur une question prtliminaire (ce qui l’est aussi), 
1’Afrique du Sud semble avoir consid& que toute nkgociation devait 
partir de l’idbe que l’hssemblke gkntrale ne posskdait aucune espkce de 
pouvoir de surveillance. 11 est bien Cvident que des nkgociations fondles 
sur des prkmisses aussi contradictoires devaient constituer, au. mieux, une 
man&e solennelle de perdre son temps et, au pire, un dialogue de sourds. 

discrktionnaire et les possibilitCs de discussion qu’admet le syst&ne n’impliquent pas 
le droit de s’arroger une IibertC d’action illimitke, qui reviendrait B sortir en fait du 
systbme (voir C.I.J. Recueil1955, p. 120). L’arrbt rendu dans les affaires du Plofeocr 
continentnl de la me!’ rlu Nord ne suppose-t-i1 pas que les trois gouvernements in& 
ressCs Btaient juridiqrremenf tenus de nbgocier de bonne foi selon les directives 
indiqutes dans l’arr&t (C.I.J. Recueil 1969, p, 47)? 

1 II convient de rappeler que I’arr&t de 1962 reprksente le dernier &at de la juris- 
prudence sur deux points: a) l’obligation de se soumettre A une surveillance interna- 
tionale a survku A la Socitte des Nations; 6) u exclure les obligation likes au Mandat 
reviendrait B exclure l’essence m&me du Mandat 1) (C.I..J. Recrreill962, p. 333, 334). 

Je m’associe saris reserve g I’interprbtation que M. Jessup a donnCe de I’arrCt de 
1966 dans son opinion dissidente soigneusement motivee et renforcke par une analyse 
historique d’ensemble, quand il a dit: 

R Ni dans ses trois avis consultatifs, rendus respectivement en 1950, 1955 et 
1956, ni dans son arr&t du 21 dkcembre 1962, la Cow ne s’est jamais Bcartbe de 
sa conclusion selon laquelle le Mandat a survku A la dissolution de la SociCtC 
des Nations et selon laquelle le Sud-Ouest africain demeure un territoire soumis 
au Mandat. )) (C.I.J. Recrreil1966, p. 327.) 

Et plus loin, i propos des effets de Parr&t de 1966: 
((En outre la Cour n’a pas d&id6 . . . que les obligations incombant ant& 

rieurement au Mandataire et consistanl & faire rapport et li rendre comptc ont 
pris fin lors de la dissolution de la SocidtC des Nations. 1) (Ibid., p. 331.) 

Je ne vois oas non plus en quoi il serait illogique d’identifier surveillance interna- 
tionale et su&eillance par les Notions Units, vu ce B quoi l’on pouvait raisonnable- 
merit s’attendre A la dissolution de la SociCtC des Nations et le choix qui s’offrait 
alors. Les probknes de logique, y  compris celui des hypoth&es empiriques que 
suppose le choix dc prtmisses, dbbordent le cadre de la prksente opinion. 
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In my submission, South Africa, in light of her obligations under the 
Covenant, Mandate and Charter (as analysed in the Opinion) was not 
legally entitled to assume that negotiating posture any more than, to 
repeat, she was legally entitled to claim that “. (. it is the view of the 
South African Government that no legal provision prevents its annexing 
South West Africa” (CR. 71/21, p. 59). 

To assert that the advisory opinions of this Court are not technically 
binding is one thing. To assert that they have no bearing on the legal 
status of the Mandate and the General Assembly’s supervisory power is 
quite another thing. 

An analysis of the many abortive efforts to induce South Africa to 
negotiate under the aegis of the United Nations, even including alter- 
natives to submitting to the trusteeship system, are indicated briefly in 
the Opinion and need no rehearsal in this statement. Suffice it to suggest 
that, without impugning the good faith of South Africa, its reiterated 
insistence on negotiating from a position that denied the reasonable basis 
on which the General Assembly’s negotiating posture rested added weight 
to the General Assembly’s determination that South Africa had, in fact, 
disavowed the Mandate and especially so since supervision and report- 
ing were admittedly essential features of the entire system. 

Indeed the insistent and reiterated efforts of the United Nations to 
negotiate with South Africa represented something more than the expres- 
sion of General Assembly political action. It represented a sense of 
continuity in the international community’s concept of South Africa’s 
obligations and the responsibilities incumbent on the United Nations. 
No doubt considerations of this kind led Lord Caradon (United King- 
dom), in an address of special significance and in carefully measured 
terms, to declare: 

“For over fifteen years we have waited for the South African 
Government to comply with its clear obligations. It has failed to do 
so. It has denied this obligation as it has denied the existence of all 
other obligations incumbent upon it by virtue of the ‘Mandate. It 
has opposed the essential requirement of international responsibility. 

What are we to do in the face of this refusal? Repeated attempts 
by the General Assembly to persuade South Africa to adopt a policy 
of co-opertition have been unsuccessf~d. And not only has the South 
African Government refused to submit to United Nations super- 
vision but it continues to deny, despite the repeated pronounce- 
ments of the International Court, that the Mandate is still in force. 

What conclusions should we draw from this history of South 
African intransigence? By word and by action the South African 
Governtnent has clearly clemonstratrcl its undeviating determination to 
deny andrepudiate essential obligations, incumbent upon it under the 
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A mon sens, vu les obligations qui lui incombaient aux termes du Pacte, 
du mandat et de la Charte (telles qu’elles sont analyskes dans l’avis), 
I’Afrique du Sud n’ttait pas juridiquement fond6e g prktendre nkgocier 
sur cette base, pas plus, nous I’avons d&j& die, qu’elle n’6tait juridique- 
ment fondte h dkclarer: (( Le Gouvernemeut sud-africain est d’avis 
qu’aucune disposition juridique ne l’empkhe d’annexer le Sud-Ouest 
africain )I. 

Dire que les avis consult&ifs de la Cour n’ont pas, techniquement 
parlant, force obligatoire, est une.chose. Affirmer qu’ils n’affectent pas le 
statut juridique du mandat et les pouvoirs de surveillance de 1’Assemblde 
en est une autre, toute difft?ente. 

L’histoire des nombreux et vains efforts d&lo+ pour amener I’Afrique 
du Sud g nkgocier sous l’kgide des Nations Unies, y compris mCme les 
solutions qui ont CtC propokes k la place de la mise sous tutelle, est 
retrac6e brikvement dans l’avis et il est inutile d’y revenir ici. 11 suffit 
de rappeler, sans mettre en cause la bonne foi de I’Afrique du Sud, que 
sa persistance B vouloir nkgocier & partir d’une position qui rejetait le 
point de d&part raisonnable de I’Assemblte g6n6rale a renforck chez celle- 
ci la conviction que I’Afrique du Sud avait en fait rkpudid le mandat, 
d’autant que la fonction de surveillance et l’envoi de rapports consti- 
tuaient sans conteste des Bkments essentiels du systbme. 

A vrai dire, les efforts persistants et rCpCt6s des Nations Unies pour 
nbgocier avec l’hfrique du Sud ne traduisaient pas simplement l’action 
politique de I’Assemblte. 11s reprksentaient, dans la conception que se 
faisait la communautk internationale des obligations de I’Afrique du Sud 
et des responsabilitks des Nations Unies, le sentim.ent d’une continuitk 
Ce sont sans aucun doute des considkrations de cet ordre qui ont incitb 
lord Caradon (Royaume-Uni) & dtclarer, dans une intervention d’une 
importance spkciale et dont les termes ttaient soigneusement pesks: 

I( Pendant plus de quinze ans, now avons attendu que le Gouverne- 
ment sud-africain respecte ses obligations, qui sont claires; il ne l’a 
pas fait. 11 a n.2. celles-18, comme il a niC l’existence de toutes les 
autres qu’il a contract&es en vertu du Mandat. I1 a contest& I’obliga- 
tion essentielle de responsabilitb internationale. 

Qu’allons-nous faire devant son refus? Les multiples tentatives 
faites par I’Assembl&e gPnt!rafe pour convaincre le Gouwrnement sud- 
qfiicain d’adopter une attitude de coop&ration se sont toutes soldtfes 
par des hchecs. No11 seulement le Gouvernement sud-africain a refus6 
de se soumettre au contr6le des Nations Unies, mais, malgrk les 
dtkIarations r6itCrkes de la Cour internationale, il persiste a nier 
que le Mandat soit toujours en vigueur. 

Que devons-nous conclure de l’intransigeance de I’Afrique du 
Sud? Par ce qu’il a dit, autant que par ce qu’il a fait, le Gouverne- 
ment sud-africain a bien montre’ qcr’il Ptait absohhent r&oh li nier 
et d Gpudier des obligations essentielles auxquelles il est pourtant 
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Mandate. By repudiating those obligations, so clearly affirmed by the 
International Court, it has in effect, jbfeited its title to administer* the 
Mandute I.” 

The fact that this specific negotiating issue was not analysed in depth 
is not, however, sufficient in my opinion to weaken the conclusion reached 
in operative clause 1 since the facts are not basically controverted *. 

The reasons supporting the conclusion reached in operative clause 1 
can, in my opinion, be fortified by data of an historical, legal and logical 
character in addition to that supplied in the Opinion. The records tracing 
the history of the mandates system are comprehensive and have been the 
subject of elaborate analysis in the three previous Advisory Opinions and 
the two Judgments rendered throughout the long history of the contro- 
versy over South Africa’s administration of the Mandate. Much depends 
on the way these records and events are viewed. My own reading leads 
me to beIieve that the legal power to “revoke” the Mandate for a material 
breach was inherent in the system; that the unanimity rule in the League 
Council was not absolute; that no significance can be attached to the 
rejection of the so-called Chinese proposal and that a restrictive inter- 
pretation of Article 80 of the United Nations Charter is not justified. 
These matters are covered in the Opinion and it would be tedious to 
elaborate upon them 3+ 

1 United Nations General Assembly, 1448th Plenary Meeting, 19 October 1966, 
Agenda Item 65, pp. 4, 5. It should be added that the statements above only support 
the notion of breach. Lord Caradon auestioned the wisdom and certain legal 
aspects of the then proposed termination of the Mandate. It will be recalled that 
General Assembly resolution 2145 (XXI) was carried by a vote of 114 to 2 with 3 
abstentions. Botswana and Lesotho were absent. Portugal and South Africa dissented 
and the United Kingdom, France and Malawi abstained, 

2 There is something almost prophetic in the pronouncement made by Judge 
Lauterpacht 11 years before General Assembly resolution 2145 (XXI) was adopted. 
In a much-quoted passage in his separate opinion in the Vctkg Procedure case, he 
suggested, in dealing with the discretionary power exercised under the trusteeship 
system and assimilated territories: 

“Thus an Administering State which consistently sets itself above the solemnly 
and repeatedly expressed judgment of the Organisation, in particular in propor- 
tion as that judgment approximates to unanimity, may find that it has overstepped 
the imperceptible line between impropriety and illegality, between discretion 
and arbitrariness, between the exercise of the legal right to disregard the 
recommendation and the abuse of that right, and that it has exposed itself to 
consequences legitimately following as a legal sanction.” (Z.C,J. Reports 1955, 
p. 120.) 

3 Evidence that the supervisory role of the Mandates Commission was intended 
to bc an “effective and genuine, not a purely theoretical or formal, supervision” is 
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tenu par le Mandat. En rkpudiant ces obligations que la Cow inter- 
nationale a si nettement affirmkes, I’Afrique du Sud a, en,fait, perdu 
toute qualit6 pour administrer le Mandat. l N 

Si cette question particulikre soulevte par les nkgociations n’a pas BtC 
analysee en profondeur, cela n’infirme pas B mon avis la conclusion ex- 
primbe a la clause 1 du dispositif, &ant donnk que fondamentalement les 
faits ne sont pas contest& 2. 

Les raisons qui militent en faveur de la conclusion exprimke k la clause 
1 du dispositif sont, me semble-t-il, confirm&es par des faits de caractbre 
historique, juridique et logique, saris compter ceux qui son! indiquks dans 
I’avis. Les documents retraGant l’histoire du systbme des mandats sont 
des plus complets et ont fait l’objet d’une analyse approfondie dans les 
trois avis consultatifs prtkkdents ainsi que dans les deux arrdts rendus au 
tours de la longue controverse relative a l’administration du mandat par 
1’Afrique du Sud. Beaucoup dkpend de la facon dont on interprbte ces 
documents et Wnements. Ma propre interpr&ttion me Porte fi croire 
que le pouvoir juridique de (( rkvoquer )) le mandat pour cause de violation 
substantielle Btait inhkent au systkme; que la rbgle de l’unanimitk appli- 
quCe au Conseil de la SociBtk des Nations n’btait pas absolue; qu’il ne 
faUt attacher aucune signification au fait que Ia PrOpOSitiOn (( ChinOiSe JJ a 
BtB repouss&e, et qu’une interprttation restrictive de l’article 80 de la 
Charte des Nations Unies n’est pas fondbe. Ces questions sont trait&es 
dans l’avis et il serait oiseux d’hpiloguer encore & ce sujet 3, 

* * * 

1 Nations Unies, Documents oficieb de I’AssemblPe &n&ale, 1448’ stiancepl@‘ni2re, 
19 octobre 1966, point 65 de l’ordre du jour, p, 5.11 convient d’ajouter que la d&la- 
ration citbe n’apporte son appui qu’8 la notion de violation. Lord Caradon a contest& 
la sagesse de la rkvocation du mandat qui Ctait alors proposke et a mis en doute 
certains de ses aspects juridiques. On se rappellera que la rksolution 2145 (XXI) de 
I’AssemblCe gkntkale a BtB adoptee par 114 voix centre 2 avec 3 abstentions. Le 
Botswana et le Lesotho ttaient absents, 1’Afrique du Sud et le Portugal ont vott 
centre et la France, le Malawi et le Royaume-Uni se sont abstenus. 

2 La dklaration faite par M, Lauteroacht onze ans avant I’adoption de la r&o- 
Won 2145 (XXI) de l’~ssemblke g&&ale rev&t un caractkre presque prophktique. 
Dans un passage maintes fois cite de son opinion individuelle en I’affaire de la 
ProcPduiide vote, il avait dit, a propos du po&oir discrttjonnaire exerck en ce qui 
concerne les territoires sous tutelle et les territoires assimik: 

a Ainsi, I’Etat mandataire qui per&e & ne pas tenir compte de l’avis de 
I’Organisation solennellement exprimt et rCitBrC, et plus particulikrement dans 
le c& oh I’expression de cet a& se rapproche.de i’una&mit8, peut finir par 
d&passer la limite imperceptible entre I’impropriQtC et I’ill8galit6, entre la 
disc&ion et I’arbitraire, entre l’exercice de la facultk juridique de ne pas tenir 
compte de la recommandation et l’abus de cette facultk, et il s’est ainsi expose 
aux conskquences qui en dkoulent kgitimement sous forme d’une sanction 
juridique. )) (C.Z.J. Recueil1955, p. 120.) 

3 La publication de la SociCte des Nations intitulte Le systhe des mandafs: 
Origine, principes et application, dont le chapitre III est reproduit (en anglais) dans 
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The conclusion that the General Assembly in resolution 2145 (XXI) 
validly terminated the Mandate may be supported by two separate 
approaches and. since they are grounded on different processes of reason- 
ing I shall briefly indicate the scope of each. 

The first approach asserts that, conceding that the powers exercised by 
the General Assembly are gross0 /noclo of a recommendatory character 
only, it is yet clear that in certain limiled areas it has decision-making 
power. As stated in the Cevlair? Expenses case: 

“Thus while it is the Security Council which, exclusively, may 
order coercive action, the functions and powers conferred by the 
Charter on the General Assembly are not confined to discussion, 
consideration, the initiation of studies, and the making of recommen- 
dations; they are not merely hortatory.” (I.C.J. Reports 1962, p. 163,) 

The termination of the Mandate reposes in one of those limited areas. 
It is an area that is sui generis. And the exercise of the power involved no 
invasion of national sovereignty since it was focussed on a territory and a 
regime with an international status. The power was conferred on the 
General Assembly nliunde the Charter through the unique situation posed 
by the Mandate coupled with authority granted under Article 80 of the 
Charter, which constituted a bridge between the League of Nations and 
the United Nations in so far as mandates were concerned. 

Precedents exist for the exercise of such power as the decisions taken 
under Annex XI of the Peace Treaty with Italy and General Assembly 
action with respect to the Palestine Mandate attest, and other examples 
could be cited, 

revealed in the League of Nations publication, T/W Man&es Systenl; Origin, 
Pthciples, Applicatio?l quoted in extemo in I.C.J. Pleadings, Admissibility of Hearings 
OfPetitioriers, pp+ 28-3.5. 

Clearly no-one contemplated in 1920 that a mandatory would commit a material 
breach and it would have been unusual to have specifically provided For “revocation” 
in light of thal non-contemplated contingency. Indeed, this is true of most long-term 
engagements. There is, however, support for the proposition that the right of revo- 
cation was considered to be i/$erellt, in the view of the Mandates Commission and 
leading jurists (Z,C.J. Pleadings, International Status of South- West Africa, 1950, 
p. 230). To the authorities in support of this proposition, marshalled by the represen- 
tative of the United States, which included the views of the authoritative Institute 
of International Law and its rapporteur Professor Rolin (United States written 
statement, Part II, Section V), may be added the high authority of Bonfils-Fauchille, 
Trait& de droit internntionnl public, I (1925), which, after a thorough examination, 
states at p. 887: 

‘I un mandat international est susceptible d’&tre rkvoquk lorsque le manda- 
t&d se rend coupable d’un manquement grave B ses obligations, et c’est le 
Conseil qui . . , prendra & cet Cgard une dkision”. 
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La conclusion suivant laquelle I’Assembke g&&ale, dans sa rksolution 
2145 (XXI), a valablement mis fin au mandat peut se justifier de deux 
faqons, et comme les deux dkmonstrations proddent de raisonnements 
diffkrents, je vais indiquer rapidement la portte de chacun. 

Selon la premikre conception, s’il faut admettre que dans I’ensemble 
I’AssemblCe g&-kale ne peut que formuler des recommandations, il est 
pourtant clair que dans certains domaines limit&s elle posdde un pouvoir 
de dkcision. Comme la Cow l’a dit dans l’affaire relative h Certaines 
dgpensw des Nations hiss: 

(( Ainsi, tandis que c’est le Conseil de sCcuritt qui posskde le droit 
exclusif d’ordonner une action coercitive, les fonctions et pouvoirs 
de I’AssembGe g&kale selon la Charte ne sont pas limit& a la 
discussion, & l’examen, B l’ttude et i la recommandation; ses at- 
tributions ne sont pas simplement de caract&re exhortatif, 1) (C.I.J. 
Recueil 1962, p. 163.) 

La r&vocation du mandat se situe dans I'un de ces domaines limit&. 
11 s’agit d’un domaine sui generis. L’exercice de ce pouvoir ne s’accom- 
pagnait nullement d’un empiktement sur le domaine de la souverainete 
nationale puisqu’il visait un ‘territoire et un rkgime dot& d’un statut 
international. Le pouvoir 6tait conf&C & I’Assemblke g&&ale indkpen- 
damment de la Charte tant en raison du problbme unique en son genre 
que crbait le mandat que du pouvoir attribuk par I’article 80 de la Charte, 
qui Ctablissait une continuitk entre la SociBtk des Nations et I’Organisa- 
tion des Nations Unies dans le cas des mandats. 

L’exercice de ce pouvoir n’est pas sans prkkdents, tkmoin les dkisions 
adopt&s par 1’Assemblbe g&n&ale en vertu de l’annexe XI du trait6 de 
paix avec 1’Italie et & propos du mandat pour la Palestine, et l’on pour- 
rait titer d’autres exemples. 

C.I.J. Mhoires, Adrnissibilit.4 de I’audition de pe’titiorrtraires par le Corniti da Snd- 
Chest aJ+cain, p, 28-35, montre clue 1’01-1 entendait que le contrble de la Commission 
des mandats flit 1~ un conlrcile effectif et skrieux . . . et non pas un conttale puremcnt 
thkorique ou fictif )l, 

Evidemment personne, en 1920, n’envisageait qu’un mandataire pirt commettre 
une violation substantiellc et il aurait 6th surprenant de pr&oir expressbment la 
I( r6vocation 11 pour une eventualit qui etait passCe sous silence. C’est d’ailleurs vrai 
de la plupart des engagements a long terme. II semble bien cependant que la Commis- 
sion des mandats et d’kminents juristes consideraient que le droit de revocation 
&ait un droit inhkrcnt (C.I.J. Mhoires, Statat international drr Sad-Ouest afiicain, 
p. 230). Aux diverses autoritks favorables & cette man&e de voir qui on1 btC citkes par 
le representant des Etats-Unis et aui comorenaicnt I’Institut de droit international et 
son ‘rapporteur, le professeur Colin (exposC ecrit des Rats-Unis d’Am&ique, 
deuxibme partie, section V), il convient d’ajouter l’important tkmoignage de Bonfils- 
Fauchille qui, aprks un examen approfondi, declare B la page 887 de son Trait4 
de droit international public, I, 1925: 

(1 un mandat international est susceptible d’&tre rkvoquk lorsque le mandataire 
se rend coupable d’un manquement grave i ses obligations, et c’est le Conseil 
qui ,.. prendra a cet Cgard une dkcision 1). 
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Nor is this conclusion necessarily incompatible with the implications 
of the Voting Procedure case (1.C.J. Reports 1955, p. 67). That Opinion 
was concerned with voting procedures to be employed in the assumed 
normal course of supervision. The Court stated that “the General 
Assembly, in adopting a method of reaching decisions in respect of the 
annual reports and petitions concerning South-West Africa should base 
itself exclusively on the Charter” (ibid., p. 76). The Court was not 
concerned in 1955 with the ultimate issue of material breach which lies 
outside the normal course of performance and which, by definition, is a 
denial of the permitted exercise of discretionary power by the mandatory 
State. 

In voting that South Africa had in fact disavowed the Mandate the 
General Assembly was, to repeat, exercising power inherited from the 
Council and it did so strictly within its own Charter-authorized rules of 
procedure. And, as indicated above, it was not limited to its recommenda- 
tory power under Article 10 since it was concerned with a matter of 
material breach lying outside the normal scope of performance. 

Under this approach the special powers granted under the Mandate 
are stressed rather than the general powers under the Charter, including 
especially the powers of the Security Council under Articles 24 and 25. 

* 

The alternative approach accents the obligations undertaken under the 
Charter. While asserting that General Assembly resolution 2145 (XXI) 
was “binding” in the sense in which it registered the collective will of all 
who voted for the resolution in terminating the Mandate, it yet insists 
that the powers of the General Assembly vis-a-vis non-consenting States 
fall in the category of recommendations. Acting under its supervisory 
authority and in aticordance with its voting procedures it could end the 
Mandate but it could not generate an obligation on South Africa to 
withdraw or engage the responsibility of member States to co-operate in 
effecting a withdrawal. 

It is for this reason that it called upon the Security Council. While 
Security Council resolution 276 (1970), as with its antecedent resolutions 
264 (1969) and 269 (1969), endorsed General Assembly resolution 2145 
(XXI), it did not “validate” it since it was already valid. It served to 
convert a recommendation into a binding decision operative as against 
non-consenting States. 

The reasoning of the Court is mainly based on the theory sketched 
above. I favoured the former approach but under either approach the 
Mandate was validly terminated so as to justify the conclusion reached in 
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La conclusion qui prkbde n’est pas non plus forckment incompatible 
avec les conskquences de l’avis sur la ProcPdure de sate applicable am 
questions touchant les rapports et phitions relatifs au Territoire du Sud- 
Ouest afiicain (C.I.J. Recueill955, p. 67). 11 s’agissait alors de dCterminer 
quelle procedure de vote devait &tre utiliske dans l’exercice d’une surveil- 
lance normale. La Cour a d&lark que (11’Assemblte g&n&ale, en adoptant 
une mkthode pour prendre des dkisions B l’kgard des rapports annuels 
et pktitions relatifs au Sud-Quest africain, doit se fonder exclusivement 
sur la Charte 11 (ibid., p. 76). En 1955, la Cow ne se prtoccupait pas du 
cas extrgme de la violation substantielle, qui sort du cadre de 1’exCcution 
normale d’un mandat et qui, par dkfinition, est contraire k I’exercice 
licite des pouvoirs discrktionnaires de 1’Etat mandataire. 

Lorsqu’elle a d&id& par un vote que I’Afrique du Sud avait en fait 
d&on& le mandat, 1’AssemblCe g&n&ale exerGait UII pouvoir h&it& du 
Conseil de la SociBtb des Nations dans le cadre strict de son propre 
r&glement int&ieur. Et, comme on l’a vu plus haut, ce pouvoir n’ktait 
pas seulement celui de formuler des recommandations au titre de l’article 
10 de la Charte puisq,ue I’Assemblte s’occupait d’une violation substan- 
tielle sortant du cadre normal de I’exCcution d’un mandat. 

Dans cette conception, les pouvoirs sptciaux d&rives du mandat re- 
v&tent plus d’importance que les pouvoirs gkkraux confkrks par la Charte, 
notamment ceux que les articles 24 et 25 attribuent au Conseil de sCcuritC. 

L’autre conception place l’accent sur les obligations contract&es en 
vertu de la Charte. Dans cette optique, la r&solution 2145 (XXI) de 
1’AssemblCe gdnbrale ttait u obligatoire )), en ce sens qu’elle enregistrait 
la volontk collective de tous ceux qui, en votant pour la rbsolution, se 
prononcaient pour la cessation du mandat, mais on tient B souligner que 
les pouvoirs de 1’Assemblte g&n&ale k 1’6gard des Etats ((non consen- 
tants II relbvent de la cathgorie des recommandations. Agissant en vertu 
de son autoritk de surveillance et conformkment & sa procedure de vote, 
l’Assembl6e pouvait mettre fin au mandat mais elle ne pouvait pas im- 
poser & 1’Afrique du Sud l’obligation de se retirer ni engager les Etats 
Membres & coopker k la rkalisation. du retrait. 

C’est pour cette raison que I’Assemblte s’est adressee au Conseil de 
sCcurit6. Si le Conseil, dans sa r&solution 276, et comme il l’avait fait 
dans les r&solutions 264 et 269 qui l’avaient prkcddbe, a fait sienne la 
rksolution 214.5 de 1’Assemblke g6rGrale, il ne l’a pas (1 validte )) puis- 
qu’elle ttait dkjB valide. La r&solution 276 du Conseil a servi B transformer 
une recommandation en une dkcision obligatoire pour les Etats qui 
n’avaient pas donnk leur consentement. 

La Cour fonde principalement son raisonnement sur la thborie qui 
vient d’Ctre esquisske. J’Btais en faveur de l’autre conception mais, que 
ce soit suivant l’une OLI l’autre il a valablement BtB mis fin au mandat, 
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operative clause 1. In light of the object, purpose and history of the 
mandates system and the unique problems it posed, the conclusion is, 
in my opinion, well founded. 

:,: ** 

Turning to operative clause 2, I shall confine myself to a few comments 
mainly of a cautionary nature. 

Operative clause 2 of the Opinion is based on the pronouncements of 
the General Assembly and the Security Council, reinforced by the pro- 
visions of Article 25 of the Charter. In part, it is also a reflection of 
general principles of international law arising from the obligations of 
States to refuse official recognition to a government illegally in control of 
a territory, 

General Assembly resolution 2145 (XXI), coupled with subsequent 
Security Council resolutions, culminating in Security Council resolution 
276 (1970), together with the Opinion of this Court, have settled the 
issue of “legality”. 

The “legal consequences” flowing from that determination must not be 
confused with specific enforcement measures under Article 41 of the 
Charter. Not only did the Security Council fail to invoke the provisions 
of Chapter VII of the Charter, it studiously avoided doing so. 

It is well known that the exact nature and scope of the obligations 
incurred by Members of the United Nations under Article 25 of the 
Charter have never been determined by the Security Council (Repertory 
of United Nations Practice, 1955, pp. 37-51; 1958, pp. 257-265; 1964, 
pp. 295-304). 

Paragraph 113 of the Opinion announces that, in the view of the Court, 
Article 25 is not confined to “decisions in regard to enforcement action” 
but applies to “the decisions of the Security Council” adopted in accor- 
dance with the Charter. Faragraph 114 sounds the cautionary note that 
the question of the exercise of power under Article 25 must be determined 
in any particular instance by the “terms of the resolution to be interpreted, 
the discussions leading to it, the Charter provisions invoked and, in 
general, all circumstances that might assist in determining the legal 
consequences of the resolution of the Security Council”. 

It is to be observed that Security Council resolution 276 (1970) is not 
action oriented. It speaks principally of a negative duty of restraint, not a 
positive duty of action. Thus operative paragraph 5 calls upon all States 
“to refrain from any dealings with the Government of South Africa which 
are inconsistent with operative paragraph 2” (emphasis added). This 
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ce qui justif.e la conclusion Bnonc6e & la clause I du dispositif de I’avis. 
Compte tenu de l’objet, du but et de I’histoire du systbme des mandats 
et compte tenu aussi des problkmes exceptionnels que ce systkme posait, 
cette conclusion me parait fondke. 

J’en viens maintenant B la clause 2 du dispositif, & propos de laquelle 
je me bornerai 8. p&enter quelques observations qui constituent surtout 
des invitations B la prudence. 

La clause en question se fonde sur les dtcisions de I’Assembke g&kale 
et du Conseil de s8curit6, qu’appuient les dispositions de l’article 25 de 
la Charte. Mais il traduit aussi, pour une part, les principes gtnCraux 
de droit international ribs de l’obligation qui incombe aux Etats de refuser 
toute reconnaissance officielle B un gouvernement qui occupe ill&galement 
un territoire. 

La r&solution 2145 de 1’Assemblte g&&ale, plus certaines r&solutions 
postkrieures du Conseif de sCcuritC, que couronne la rksolution 276 du 
Conseil, rbglent, en mCme temps que l’avis de la Cour, le probkne de la 
(( IBgalitt 11. 

I1 ne faut pas confondre les I( cons6quences juridiques )) dkcoulant de 
cette constatation avec les mesures d’extkution prtcises prkvues 8. l’article 
41 de la Charte. En effet, non seulement le Conseil de sCcurit6 n’a pas 
invoquk les dispositions du chapitre VII de la Charte, mais il s’est m&me 
trks soigneusement abstenu de le faire. 

On sait fort bien que le Conseil de stcuritk n’a jamais Btablilanature 
et la portte exactes des obligations qui incombent aux Etats Membres 
des Nations Unies en vertu de l’article 25 de la Charte (Re’pertoire de la 
pratique suivie par les organes des Nations Vnies, 19.56, p. 41-56; 1959, 
p. 271-280; 1964, p. 295-304 [texte anglais seulement dans ce dernier 
cas]). 

Au paragraphe 1 13 de l’avis, la Cour dklare que, pour elle, Particle 25 
de la Charte ne se lim.ite pas ~(aux dtcisions concernant des mesures 
coercitives 1) mais s’applique aux I( dkisions du Conseil de skuritk)) 
adoptdes conformkm.ent & la Charte. Au paragraphe 114, invitant & la 
prudence, la Cour prkise qu’il convient de dCterminer dans chaque cas 
si les pouvoirs dkoulant de l’article 25 ont CtC exercks en fait, 11 compte 
tenu des termes de la rksolution B interprtter, des dtbats qui ont prktdt 
son adoption, des dispositions de la Charte invoqutes et en gtnkral de 
tow les 616ments qui pourraient aider B prkciser les constquences juri- 
diques de la r&solution du Conseil de sCcurit6j1. 

11 faut noter que la r&solution 276 du Conseil de sCcurit6 n’est pas 
orient&e vers l’action concrbte. Elle envisage surtout une obligation 
ntgative, celle de s’abstenir, et non une obligation positive d’adopter des 
mesures concrbtes. C’est ainsi qu’au paragraphe 5 du dispositif il est 
demand& & tous les Etats (( de s’abstenir de toutes relations avec le Gou- 
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paragraph declares that “the continued presence of the South African 
authorities in Namibia is illegal”. 

The Opinion of the Court in operative clause 2, as suggested earlier, 
appears to be grounded at least in large part on principles of’ non- 
recognition under international law, and is thus in harmony with Security 
Council resolution 276. But a strong caveat is needed to avoid any mis- 
understanding. 

I refer to the fact that the references in operative clause 2 to “any acts” 
and “an), dealings” are to be read subject to the critically significant 
qualifying phrase “implying recognition of the legality” of South Africa’s 
presence in Namibia (emphasis added). This announces, to repeat, the 
doctrine of non-recognition. 

It is important to understand that this doctrine is not so rigid as to 
preclude all intergovernmental dealings under all circumstances. Even as 
applied to non-recognized governments and States, in which the admi- 
nistrative control of the government over the territory is conceded, the 
doctrine permits of flexibility in application at such governmental levels 
as do not imply recognition of legitimacy. 

Under particular circumstances a limited measure of intercourse is 
essential as customary international law, derived from the practice of 
States, abundantly reveals. (Hackworth, Digest qf International Law, 
Vol. I, pp. 327-364 (1940); Whiteman, Digest qf International Law, Vol. 2, 
pp. 524-604 (1963); Oppenheim, International Law, pp. 146-148 (8th ed., 
1955).) As Lauterpacht has stated : 

“ . . . in normal circumstances there is nothing in the attitude of non- 
recognition which necessarily constitutes an obstacle in the way of a 
measure of intercourse so long as the State against which it is directed 
does not insist on fulL and formal recognition of the results oJ’ the 
illegal act” (Recognition. in International Law (1947), p. 432 (emphasis 
added)). 

If this limitation applies in the context of non-recognized governments 
and States, it surely applies even more to a complex situation in which 
a government such as South Africa is required to withdraw from a terri- 
tory over which it has long exercised administrative control. Considera- 
tions of a practical and humanitarian nature are clearly involved in light 
of the economic interdependence of the two areas and their interlocking 
administrative structures. 

Examples can be easily suggested to support this view. Thus if a famine 
or a cholera epidemic were to break out in Namibia prior to the effective 
exercise of control by the United Nations a measure of intergovernmental 
co-operation between South Africa and other States might well be 
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vernernent sud-africain qui sont incompatibles avec le paragraphe 2 du 
dispositifj) (les ilaliques sont de nous), lequel dCclarait que I( la pr6sence 
continue des autoritts sud-africaines en Namibie est illCgale I). 

Comme on 1-a vu plus haut, la clause 2 du dispositif de I’avis parait 
se fonder, pour une bonne part au moins, sur les principes de la non- 
reconnaissance en droit international, et elle est ainsi en harmonic avec 
la r&solution 276 du Conseil de sCcuritC. Mais, pour Cviter tout malen- 
tendu, la plus grande prudence s’impose. 

Je me rCf&re ici au fait qu’il convient, a la clause 2 du dispositif, d’inter- 
prCter les termes I( tous actes )), I( toutes relations 8 et I( qui constitueraient 
une aide OLI une assistance I), saris perdre de vue la rCserve fondamentale 
qui les accompagne, & savoir les mols (1 qui impliqueraient la reconnais- 
sance de la IPgalitPl) de la prCsence de I’Afrique du Sud en Namibie (les 
italiques sont de nous). C’est cela qui, je le rip&e, fait entrer en jeu la 
doctrine de la non-reconnaissance. 

Or, il importe de se ptn6trer du fait que cette doctrine n’est pas rigide 
au point d’intlrdire en toutes circonstances toutes relations intergouver- 
nementales. M&me lorsqu’il en est fait application & des gouvernements 
et des Etats non reconnus mais qui administrent en fait le territoire 
consid&+, la doctrine permet une certaine souplesse d’application B 
certains tchelons, IA 051 des relations n’impliquent pas nBcessairement 
que la lCgitim.itC soit reconnue. 

Dans certaines circonstances, il est essentiel de maintenir des relations 
limit&es, comme le droit international coutumier, nt de la pratique des 
Etats, en tCmoigne abondamment. Voir g ce sujet Hackworth, Digest q/ 
International Law, volume I, pages 327-364 (1940); Whiteman, Digest of 
International Luw, volume 2, pages 524-604 (1963); Oppenheim, Inter- 
national LuH~, pages 146-148 (8” td., 1955). Comme l’a dit Lauterpacht: 

I( normalement, rien dans l’attitude de non-reconnaissance ne fait 
rdcessuirement obstacle si certaines relations tunt que I’Etut IYSP 
n’insiste pas pour que soient pleinement et fornzellemenf reconnus 
les rtkdtuts de l’ucte illicite N (Recognition in lntmational Law (I 947), 
p. 432 jtruduction dzt Grcffej (les italiques sont de nous)). 

Si cette limitation joue, s’agissant de gouvernements et d’Etats non 
reconnus, g plus forte raison jouera-t-&e dans une situation complexe 
dans laquelle un gouvernement comme celui de I’Afrique du Sud est 
requis d’Cvacuer un territoire qu’il administre clepuis longtemps. II est 
clair qu’interviennent alors des considCrations d’ordre pratique et huma- 
nitaire tenant & I’interdCpendance Cconomique des deux territoires et j 
I’imbrication de leurs appareils administratifs. 

Les exemples ne manquent pas pour ttayer cette th&se. Si la famine, 
OLI une tpidCmie de cholCra, devait &later en Namibie avant que I’Orga- 
nisation des Nations Unies en ait efl’ectivement pris le contr8le, une 
certaine coop&ration intergouvernementale entre I’Afrique du Sud et 
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required. Likewise if an official plane were grounded (as happened in 
Albania when it was not recognized by the United States) direct dealings 
would be needed between the government officials of both States. No 
implication of recognition flows from such dealing (Whiteman, Digest of 
Ininternational La~j, p. 530 (I 963)). It is needless to add examples which 
cover a wide spectrum of l,elations. A similar note of caution needs to be 
sounded with respect to the first part of operative clause 2. 

It will be observed that the statement that States Members of the United 
Nations are under obligation to recognize the illegality of South Africa’s 
presence in Namibia and “the invalidity of its acts on behalf of or 
concerning Namibia” is a less comprehensive formulation than the specific 
language of Security Council resolution 276 (1970) which speaks of all 
acts. 

This is consistent with the reasoning of the Court in paragraphs 122 and 
125. 

But in my opinion the matter does not stop there, The legal conse- 
quences flowing from a determination of the illegal occupation of Namibia 
do not necessarily entail the automatic application of a doctrine of nullity. 

As Lautcrpacht has indicated the maxim ex injuria ,jus non oritur is 
not so severe as to deny that any source of right whatever can accrue to 
third persons acting in good faith I, Were it otherwise the general interest 
in the security of transactions would be too greatly invaded and the cause 
of minimizing needless hardship and friction would be hindered rather 
than helped. 

This was in fact conceded by the representative ofthe Secretary-General 
when, in answer to a question put by a judge, he declared that the 
Secretary-General “had not considered that he was enunciating a doctrine 
of ‘absolute nullity’ ” (C.R. 71/18, p. 20). 

A detailed specification of the particular acts which may or may not be 
compatible with South Africa’s illegal presence in Namibia cannot be 
determined in advance since they depend on numerous factors including 
not only the interests of contracting parties who acted in good faith but 
the immediate and future welfare of the inhabitants of Namibia. 

I shall conclude on another note. It is true, of course, that prior to the 
termination of the Mandate by the General Assembly there had never 
been a judicial determination that this was legally permissible. Further- 

’ Lauterpacht, Recogrtilim in Imwo~ionnl Luw (1947), p, 420. 
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d’autres Etats pourrait fort bien devenir ntcessaire. De m&me, si un avion 
officiel devait faire un atterrissage for& (cornme cela s’est produit en 
Albanie alors que ce pays n’ktait pas reconnu par les Etats-Unis), il 
faudrait bien que certaines relations directes s’ktablissent entre les rep& 
sentants officiels des deux Etats int6ressCs. Nulle reconnaissance implicite 
ne dkcoule de pareilles relations (Whiteman, Digest of International Law, 
p. 530 (1963)). II est inutile d’invoquer ici d’autres exemples s’appliquant 
k toute une garnme de relations. 

I1 convient de formuler la m&me mise en garde en ce qui concerne la 
premikre partie de la clause 2 du dispositif. 

On notera que la disposition selon laquelle les Etats Membres des 
Nations Unies ant I’obligation de reconnaitre I’illCgalitC de la prksence 
de I’Afrique du Sud en Namibie et (( le dCfaut de validitt des meswes 
prises par elle au nom de la Namibie 011 en ce qui la concerne )) est mains 
g&&ale que la r&solution 276 (1970) du Conseil de sCcurit& qui vise 
(( lodes les mesures 1). 

Cette formulation est conforme au raisonnement prCsentC par la 
Cour aux paragraphes 122 et 125. 

A mon avis, cependant, cela n’tpuise pas la question. Les consiquences 
juridiques de la constatation de I’illtgalitC de I’occupation de la Namibie 
ne comportent pas forckment une application automatique d’une doctrine 
de la nullit& 

Lauterpacht a krit ’ que la maxime PX in&in jus non odtur n’est pas 
stricte au point d’bter B des tiers agissant de bonne foi toute possibilitk 
d’acqukrir des droits. S’il en allait autrement, I’intkr&t g&&al & la stcuritt 
des transactions en souffrirait beaucoup trop et I’on g&nerait les efforts 
visant B rkduire les difficultCs et frictions inutiles au lieu de soutenir ces 
efforts. 

C’est ce qu’a reconnu en fait le reprksentant du SecrCtaire gCnCral des 
Nations Unies quand, rkpondant ZL une question posCe par un juge, il a 
dCclar6 que le SecrCtaire g&n&al (1 n’a pas pens5 exposer une thkorie de 
I( la nullitt absolue )) (audience du 8 mars 1971). 

II n’est pas possible de spkifier d’avance quels actes peuvent &tre ou 

ne pas Ctre compatibles avec la prksence ilkgale de I’Afrique du Sud en 
Namibie, puisque cela dCpend de nombreux facteurs, y compris non seule- 
ment I’intCr&t de cocontractants ayant agi de bonne foi mais aussi le 
bien-&tre prksent et futur des habitants de la Namibie. 

Jeconclurai SW une autre note, 11 est assurkment vrai qu’avant que [‘As- 
sembke gin&ale eOt mis fin au mandat, il n’avait jamais &tC judiciaire- 
merit 6tabli que la chose Mt possible en droit. II est non moins exact que 

’ Lauterpacht, Recognition i/r International Law (1947), p. 420. 
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more, it is accurate to say the General Assembly in the exercise of its 
supervisory powers did not calmly and rationally analyse the extent of 
those powers under the grant of authority accorded by the San Francisco 
formula (a point m.ade by Professor Katz in his characteristically thought- 
ful book on the Relevance qf Intelnational Adjudication ( 1968), pp. 69-l 23). 
The point is troublesome but it is not conclusive. 

Law and what is legally permitted may be determined by what a court 
decides, but they are not only what a court decides. Law “goes on” every 
day without adjudication of any kind. In answer to a question put by a 
judge in the oral proceedings (CR. 71/19, p, 23), Counsel for the United 
States, in a written reply received in the Registry on 18 March 1971, 
declared : 

“The fact that in the international as opposed to a municipal legal 
system the other party cannot be assured of bringing a case involving 
material breach before an international tribunal except where both 
parties have accepted the compulsory jurisdiction of an international 
tribunal is a problem relating to the eficacy of international law and 
institutions generally and not especially to the problem of the material 
breach doctrine,” 

It is part of the weakness of the international legal order that compul- 
sory jurisdiction to decide legal issues is not part of the system. To say this 
is not to say that decisions taken by States in conformity with their good 
faith understanding of what international law either requires or permits 
are outside a legal frame of reference even if another State objects and 
despite the absence of adjudication. 

General Assem.bty resolution 2145 (XXI) was a political decision with 
far reaching practical implications, But it was not an arbitrary exercise of 
political power outside a legal frame of reference. Its endowment of 
supervisory power over the Mandate had been confirmed by the juris- 
prudence of this Court and the scope of that power, as indicated in the 
Opinion, included the power ultimately to terminate for material breach. 

The legal issues involved in this proceeding were not simple or easily 
resolved. Indeed they were resolved only after hearings and deliberations 
extending over a period of many months. It should be added that the 
great learning and consummate skill brought to bear on the issues by the 
representatives of South Africa were in the highest tradition of the legal 
profession. 

It may be hoped and expected that South Africa, as a great nation, will 
respect the judicial pronouncement of this Court and the almost un- 
animously held view in the United Nations that its administration of 
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1’Assemblte gtnkrale, dans l’exercice de ses pouvoirs de surveillance, 
n’a pas poskment et rationnellement analysC l’ktendue des pouvoirs qui 
lui ant ktk attribuks par application de la formule de San Francisco (ce 
que rekve le professeur Katz, avec son acuitt habituelle, dans son ouvrage 
RPI~IYZIIC~ qf International A&&cation ( 1968, p# 69-123)). Le fait est 
gCnant mais on ne peut gutre en tirer de conclusion, 

Le droit et ce qui est permis en droit, c’est peut-&tre bien ce qu’un 
tribunal dkcide, mais ce n’est pas seulement cela. Le droit est constam- 
merit (1 en marche )), m&me sans dkcision judiciaire d’aucune sorte. RB- 
pondant ti une question que lui avait poske un juge au tours de la procb- 
dure orale (audience du 9 mars 1971), le conseil des Etats-Unis d’AmC- 
rique a dCclarC ce qui suit, dans une rkponse &rite parvenue au Creffe 
le 18 mars 1971: 

~Que, dans le systkme juridique international, contrairement & ce 
qui se passe en droit interne, la partie ICsCe ne puisse pas toujours 
porter une affaire impliquant une violation substantielle devant un 
tribunal international, sauf lorsque les deux parties en cause ont 
accept& la juridiction obligatoire d’un tel tribunal, c’est 18 un pro- 
bkme qui concerne I’efficacitt du droit international et des institu- 
tions internationales en gtnkral et pas particulibrement la doctrine 
relative g la violation substantielle. )) 

La faiblesse de I’ordre juridique international tient en partie g ce que 
le systime n’impose pas I’obligation de soumettre les questions juridiques 
au rbglement judiciaire. Cela ne veut pas dire que les dtcisions des Etats, 
interprktant de bonne foi ce que permet OLI exige le droit international, 
sortent de tout cadre juridique, et cela m&me si LIII autre Etat Blk une 
objection et en I’absence de rkglement judiciaire. 

La r&solution 2145 de 1’Assemblte g&n&ale est une d&&on politique 
d’une trks grande portCe pratique. Elle ne reprksente cependant pas 
I’execcice arbitraire d’un pouvoir politique en dehors de toute rkfkrence 
au droit. Que 1’AssemblCe g&n&ale ait BtC habilitke ti surveiller I’ad- 
ministration du mandat est un fait qui a CtC confirm& par la jurisprudence 
de la Cour et, comme il ressort de I’avis, les pouvoirs de surveillance com- 
portaient en derni&re analyse celui de mettre fin au mandat en cas de 
violation substantielle. 

Les probltmes juridiques que posait la prtsente procedure n’ktaient ni 
simples ni faciles g rbsoudre. En rkalitt, ils n’ont pu btre rbolus qu’apris 
des audiences et dklibkrations qui se sont prolongkes bien des mois. II 
convient de dire ici que par leurs vastes connaissances et par leur habiletk 
consommde dans I’examen de ces problkmes les reprksentants de I’Afrique 
du Sud se sont montrts dignes des plus hautes traditions de la profession 
juridique. 

11 y a lieu d’espkrer - et meme de compter fermement - que I’Afrique 
du Sud, qui est une grande nation, respectera le pronon& judiciaire de la 
Cour et l’opinion presque unanime des Nations Unies suivant laquelle 
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Namibia must come to an end. It may be hoped, also, that in the delicate 
and difficult era that lies ahead, especially in the period of transition, a 
spirit of mutual good will may, in time, displace one based on mutual 
misunderstanding. 

(Signed) Hardy C. DILLARD. 

157 



NAMIBIE (S.-O. AFRICAIN) (OP. IND. DLLLARD) 169 

I’administration sud-africaine en Namibie doit prendre fin. 11 faut espkrer 
aussi que, dans les moments dklicats et difkiles que l’avenir r&serve, et 
en particulier pendant la pkriode de transition, un esprit de bonne volontk 
rkciproque pourra, le moment venu, se substituer 21 l’esprit d’incompr& 
hension. 

(Signs!) Hardy C. DILLARD. 



OPINION INDIVIDUELLE DE M. DE CASTRO 

Tout en acceptant pleinement le dispositif de I’avis et les motifs SLII’ 
lesquels il est fond&, je me permets d’utiliser la facultC accordde par 
I’article 57 du Statut pour exposer plus en dCtail les raisons juridiques 
qui ont d&erminC mon vote, 

I. POINT PRI~LIMINAIRE: COMPETENCE DE LA COUR 

A. Lrr requ@te Porte-t-elle SW une question jwidique? 

L’article 65 du Statut dit: (I La Cour peut donner un avis consultatif 
sur toute question juridique)). En consCquence, la Cour ne peut donner 
un avis sur une question non juridique et doit le refuser sur une question 
purement politique. 

En revanche, la Cour ne peut pas se refuser i donner un avis d’une 
manike arbitraire; elle peut seulement le faire ssi les circonstances de 
I’espke sont telles qu’elles doivent la dkterminer s\ ne pas rtpondre ?I 
une demande d’avis )I (C.I.J. Recueil 1950, p, 72). II convient de rappeler 
que, quand la Cour recoit une demande d’avis, sa rtponse rcconstitue 
une participation de la Cour, elk-m&me ~(organe des Nations Unies I), 
& l’action de I’Organisation et, en principe, elle ne devrait pas Ctre 
refude )I (ibid,, p. 7 I ). 

Le refus de rendre un avis est admissible seulement si la question poske 
& la Cour est essentiellement politique ou non juridique, car ce qui est 
dkisif, semble-t-il, c’est I’Cltment positif de juridicitk et non I’CICment 
nkgatif constitut par les motivations politiques. II est difficile que les 
demandes d’avis de I’AssemblCe gCnCrale OLI du Conseil de sCcurit6, 
ttant don& le caractkre de ces organes des Nations Unies, ne touchent 
pas B des questions d’ordre politique, et cela (1 par la nature des chases 1) 
(C.I.J. Recueil 1962, p. 155). 

La requCte pour avis consultatif (rksolution 284 du Conseil de .sCcuritC 
en date du 29 juillet 1970) soumet B la Cow la question des conskquences 
juridiques pour les Etats de la prksence continue de 1’Afrique du Sud en 
Namibie nonobstant la rksolution 276 (1970) du Conseil de s&wit&. 
On est done devant une question de nature purem.ent juridique et la Cow 
n’a pas g tenir compte de ses motivations politiques possibles (C.1.J. 
Recueil1947-1948, p. 61). II est vrai que la question poste concerne LIII cas 
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SEPARATE OPINION OF JUDGE DE CASTRO 

(Translation] 

While I fully concur in the operative part of the Advisory Opinion and 
in the reasoning upon which it is based, I venture to exercise the faculty 
conferred by Article 57 of the Statute in order to set forth in greater 
detail the legal reasons which decided my vote. 

1. PRELIMINARY ISSUE:THE COMPETENCEOFTHECOURT 

A. Does the Request for an Opinion Relate to a Legal Question? 

Article 65 of the Statute states that “the Court may give an advisory 
opinion on any legal question , . .“, Consequently, the Court may not 
give an opinion on a non-legal question, and should decline to give one 
on a purely political question. 

On the other hand, the Court cannot arbitrarily refuse to give an opin- 
ion; it can only do so if “the circumstances of the case are of such a 
character as should lead it to decline to answer the Request” (I.C,I. 
Reports 1950, p, 72). It should be borne in mind that when the Court is 
requested to give an opinion “the reply of the Court, itself an ‘organ, of the 
United Nations’, represents its participation in the activities of the Organ- 
ization, and, in principle, should not be refused” (ibid., p, 71). 

Refusal to give an opinion is admissible only if the question addressed 
to the Court is essentially political or non-legal, for it would seem that 
the determining factor is the positive one of “legal-ness”, and not the 
negative one of political motivation. It would be difficult for requests 
emanating from the General Assembly or the Security Council, in view 
of the nature of those organs of the United Nations, not to relate to 
political questions : that is “in the nature of things” (I.C.J. Reporfs 1962, 
p. 155). 

The present request for an advisory opinion (Security Council resolu- 
tion 284 of 29 July 1970) lays before the Court the question of the legal 
consequences for States of the continued presence of South Africa in 
Namibia notwithstanding Security Council resolution 276 (1970). The 
Court is thus faced with a question of a purely legal nature and does not 
have to take into account the possible underlying political motivations 
(I.C.J. Reports 1947-1948, p, 61). It is true that the question put relates 
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particulier mais on ne doit pas oublier que 1’AssemblCe gtnkrale ou le 
Conseii de sCcuritC peut demander un avis (( sur toute question juridique 11, 
c’est-A-dire aussi sur des cas qui touchent les intCr&ts d’Etats dCterminCs 
ou certaines situations cow&es. (II en a CtC ainsi non seulement dans les 
trois avis sur le Sud-Ouest africain, mais aussi dans les avis concernant 
I’lnterprPtafion des trait&s de paix, l’l$ef de jugements du Tribunal adminis- 
tratif des Nations Unies accordant indemnite, la Composition du ComitC 
de s&wit& maritime de L’Organisation intergouvernementale consultalive 
de la navigafion maritime et m&ne les Rhervcs cl la convention pour la pre- 
vention et In rkpression du crime de ghcide.) 

Que la question Porte sur les conskquences juridiques pour les Etats 
ne prive pas la demande de son caractke juridique et de son inttr<t pour 
les Nations Unies. Elle fait rtfbrence L la conduite qu’on peut espker en 
droit des Etats, ou que le Conseil peut le cas Cchtant exiger. 

B, Y a-t-ii un d@rend entre Etats? 

a) Juridiction de la Coui 

1. On a nik la compktence de la Cow parce qu’il y avait un diffkrend 
entre Etats, et affirmk I’existence d’une question prkliminaire. 

A ce propos il est peut-&tre utile de rappeler quelques notions ClCmen- 
taires. 

La Cour est ici devant deux interrogations -prhninaire sur sa compC- 
tence, prdalable sur la prockdure B suivre - qui ont un point commun, 
l’existence ou inexistence d’un diffkrend ou d’une question juridique 
pendante entre Etats. Aucune des deux ne se pose s’il n’y a pas de 
differend ou de question pendante. 

2. Dans i’affaire du Sfafwf de la C&Vie orientale (C.P.J.I. sCrie B U” 5, 
p. 29), la Cow permanente de Justice internationale s’est dkclarke in- 
compttente, I’affaire ayant pour objet un diffkrend entre Etats, ce qui 
est le propre d'une procedure contentieuse. 

La dCcision de la Cow s’explique par les circonstances bien connues de 
l’espke. 

La Cow s’est trouvCe devant une difficult6 insurmontable. Pour donner 
son opinion, elle avait besoin de connaftre la v&it6 des faits contest&, 
ce qui n’dtait pas possible en I’absence de l’une des parties. 

Une autre difficult& de caractkre gCnCral, rtsidait dans les &gles de 
pro&dure en vigueur SI l’tpoque. A la date de l’avis (23 juillet 1923), le 
Rkglement de la Cour n’offrait pas aux Etats de garanties suffisantes 
quand un avis etait requis sur un diffkrend nC entre deux ou plusieurs 
Etats. Ce n’est que par la revision de l’article 71 du Rbglement en 1927 et 
l’adjonction d’un deuxi&me alinta & cette disposition que la dksignation 
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to a particular issue, but it must not be forgotten that the General As- 
sembly and the Security Council can request an opinion “on any legal 
question”, including therefore matters which concern the interests of 
particular States or certain concrete situations. (This was so in the case 
not only of the three Opinions relating to South West Africa, but also of 
the Opinions relating to Interpretation ofPeace Treafies, l@ect qf Awards 
of Compensation Made by the United Nations Administrative Tribunal, 
Constitution qf the Maritime Sajkty Committee oj’the Inter-Governmental 
Maritime Consultative Organization, and even that relating to Reservations 
to the Convention on the Prevention and Punishment of the Crime of 
Genocide.) 

The fact that the subject-matter of the question is the legal conse- 
quences for States does not deprive the request of its legal nature or make 
it any less the business of the United Nations. It relates to the conduct 
which may be expected of States in law, or which the Security Council 
may if need be require. 

B. Does the Question Relate to a Dispute Between States? 

(a) The Jurisdiction of the Court 

1. The competence of the Court has been denied because of the alleged 
existence of a dispute between States, and it has been asserted that a 
preliminary question exists. 

In this connection it may be as well to recall a few elementary notions. 

The Court is here confronted with two problems-a preliminary one 
as to its competence and another, in limine, concerning the procedure to 
be followed-which have a point in common: the existence or non- 
existence of a dispute or legal question pending between States. Neither 
arises if there is no dispute or pending question. 

2. In its Advisory Opinion on the Status qf’Easterti Curelia (P.C.Z.J., 
Series B, No. 5, p. 29) the Permanent Court of International Justice 
declared itself incompetent, as the question put to it concerned a dispute 
between States, this being properly a matter for contentious proceedings. 

This decision can be explained by the circumstances of the case, which 
are well known. 

The Court was faced with an insuperable dificulty. To give its opinion 
it needed to know the truth about the facts contested, which was not 
possible in the absence of one of the parties. 

Another difficulty, of a general nature, lay in the rules of procedure in 
force at the time. On the date of the Advisory Opinion (23 July 1923) 
the Rules of Court did. not offer States adequate safeguards in the event 
of a request for an advisory opinion on an existing dispute between two 
or more States. It was not until a paragraph had been added in 1927 
to what was then Article 71 of the Rules that the appointment of judges 
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de juges ad hoc a tjtk admise lorsque l’avis ttait demand6 sur une question 
relative & un diffkrend nB entre deux ou plusieurs Etats. C’est seulement 
en 1929, lors de la revision du Statut, qu’un nouveau pas a CtC franchi 
avec I’adoption de l’article 68, encore en vigueur aujourd’hui, permettant 
fi la Cour de s’inspirer des dispositions du Statut qui s’appliquent en 
matibre contentieuse. 

Avec ces rkgles s’est ouverte la voie des avis don& en mat&e quasi 
contentieuse. En effet, apr&s I’avis sur le Statut de la Cur&lie orientale, 
plusieurs autres ont &B rendus par la Cow permanente sur des questions 
juridiques pendantes entre Etats I. 

L’abandon du prktdent constituk par I’avis sur le Starut de la Car&lie 
orientale s’est trouvC confirm6 avec la nouvelle Cow, et cela pour une 
double raison. 

D’une part, la situation constitutionnelle ou organique de la Cour a 
changC. La Cour permanente ne faisait pas techniquement partie de la 
SociCtC des Nations. La Cow internationale de Justice est B la fois une 
crtation de la Charte et un organe des Nations Unies (art. 92 de la Charte; 
art. 1” du Statut) 2. La Cow a le devoir de coopker avec I’AssemblCe et le 
Conseil de stcuritC, comme organes de la m&me organisation. 

((11 en r&ulte qu’aucun Etat, Membre OLI non membre des Nations 
Unies, n’a qualitkpour emp&cher que soit don& suite B une demande 
d’avis dont les Nations Unies, pour s’kclairer dans leur action propre, 
auraient reconnu I’opportunitk. )) (C.I.J. Recueil 1950, p. 71.) 

Comme dans I’affaire de l’lnterpr&tation des trait& de paix, la Cour peut 
dire: (1 Dans le cas actuel, la Cour se trouve en prtsence d’une demande 
d’avis qui ne tend pas 8 autre chose qu’8 Cclairer )I un organe des Nations 
Unies (ibid., p. 72). C’est done aussi parce que, la rkponse n’ayant qu’un 
caractkre consultatif, sa force est bien diffkrente de celle d’un arrgt qui 
met fin & un pro&s contentieux que le prtctdent de 1923 a CtC &cart6 
(C.Z.J. Recueil 19.50, p. 71). 

D’autre part et, w-tout, on peut considkrer comme pCrimCe la doctrine 
Cnoncte dans I’avis sur le Statut de la Cartlie orientale ea raison du IibeliC 
des articles 82 et 83 du Rkglement de la Cour. La Cow doit rechercher si 
Ia demande d’avis a trait ou non g une question juridique actuellement 
pendante entre deux ou plusieurs Etats (art. 82); elle doit le faire, non 
pour dCclarer son incompkence, mais pour tenir compte de cet tltment 

’ Voir Hudson, The Pemanent Court of I~~ternational Justice, 1920-1942, p. 4%. 
2 SW ces questions, voir l’excellent expos6 du reprksentant du Royaume-Uni, 

2 mars 1950, C.I.J. Mhoires, InterprPtation cles trait& de pnix, p. 305-306. Voir 
aussi i’exposk du reprbentant des Etats-Unis, SC/., p. 276; il signale le nouveau 
membre de phrase introduit dans le texte du Statut de la Cow internationale de 
Justice ((I ainsi qu’h tous les cas spkialement prkvus dans la Charte 11). 

160 



NAMIBIA (S.W. AFRICA) (SEP. OP. DE CASTRO) 172 

ad hoc was permitted when an advisory opinion had been sought on a 
question relating to an existing dispute between two or more States. And 
only in 1929, when the Statute was amended, was the further step taken 
of adopting Article 68, still in force, whereby the Court may in advisory 
proceedings be guided by the provisions of the Statute which apply in 
contentious cases. 

These rules opened the way to the giving of advisory opinions on quasi- 
contentious matters. After the Opinion on the Status of Eastern Carelia, 
the Permanent Court did indeed give several on legal questions pending 
between States I. 

The abandonment of the precedent comprised in the Opinion on the 
Status of Eastern Car&a has been confirmed by the International Court 
of Justice, for two reasons: 

In the first place, the constitutional or organic position of the Cow-t 
has changed. Technically speaking, the Permanent Court was not a part 
of the League of Nations. But the International Court of Justice is both 
a creation of the Charter and an organ of the United Nations (Art. 92 of 
the Charter; Art. 1 of the Statute) 2. The Court has the duty to co-operate 
with the General Assembly and the Security Council, as organs of the 
same Organization : 

“It follows that no State, whether a Member of the United 
Nations or not, can prevent the giving of an Advisory Opinion 
which the United Nations considers to be desirable in order to 
obtain enlightenment as to the course of action it should take.” 
(I.C.J. .Reporfs 1950, p, 71.) 

As in lnlerpretafion qf Peace Treaties, the Court can now say: “Tn the 
present case the Court is dealing with a Request for an Opinion, the sole 
object of which is to enlighten [an organ of the United Nations] (ibid., 
p. 72.) Hence it is also because the Court’s decision, being of a purely 
advisory nature, has a very different force from that of a judgment 
disposing of a contentious case that the 1923 precedent has been dis- 
regarded (ibid., p, 71). 

Above all, the doctrine of the Advisory Opinion on the Stafus qf 
Eastern Carelia can be considered as outworn in view of the terms of 
Articles 82 and 83 of the Rules of Court. The Court has to consider 
whether the request for advisory opinion relates to a legal question actually 
pending between two or more States (Art. 82), and this it has to do, not in 
case it should declare its lack of jurisdiction, but in order to take that 

1 See Hudson, The Permanent Court of International Justice (1920-1942), p. 4%. 
* Cf. the excellent treatment of these questions in the oral statement made on 

behalf of the British Government on 2 Ma& 1950 (I.C.J. Pleadings, Interpretation 
of Peace Treaties, pp. 305 f.). See also the statement on behalf of the United States, 
in which attention is drawn to the new phrase inserted in the Statute of the Inter- 
national Court: “and all matters specially provided for in the Charter of the United 
Nations” (ibid, p. 276). 
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dans la procrfdure & suivre et dans I’application des rkgles SW les juges 
ad hoc (art. 83). On ne peut done indiquer plus clairement que la Cour a 
compttence en ce qui concerne une demande d’avis ayant trait une a 
question actuellement pendante entre Etats (You could hardly have if puf 
nzore strongly than that, exposC du reprksentant du Royaume-Uni men- 
tionnC ci-dessus, lot. cit., p. 308). 

On comprend bien les soucis des dtfertseurs acharnts de I’intangibilitC 
de la souverainetk des Etats, en face de l’abandon de la doctrine dnoncke 
dans l’avis sur le Statut de la Car&lie orbltale. Mais comme le juge 
Azevedo le reconnait dans une opinion individuelle, le Rkglement en 
vigueur impose cette solution et c’est pourquoi il demande l’abrogation 
des articles 82 et 83 du Rhglement (C.I.J. Recueil19.50, p. 86 et 87). 

3. La Cour peut (may) donner un avis (art. 65 du Statut); done elle 
peut ne pas le donner. Mais, comme organe des Nations Unies (art. 92 de 
la Charte), elIe doit collaborer avec les autres organes des Nations 
Unies. Dans quelle hypothkse la Cour n’a-t-elle pas compCtence pour don- 
ner un avis? I1 semble que ce soit dans le cas d’une question ne mkritant pas 
la qualification de K question juridique 11. 

Le Conseil de stcuritt requiert un avis, parce qu’il crserait utile au 
Conseil de stcuritti pour continuer 9 examiner la question de Namibie et 
pour la rkalisation des objectifs recherchk par le Conseil )) (rtsolution 284 
(1970)). La Cour, comme organe judiciaire des Nations Unies, ne doit 
done pas refuser cette collaboration. 

4. La situation de la Cour, en tant qu’organe judiciaire principal des 
Nations Unies, a pu entrainer des confusions et amener & croire que 
toutes ses fonctions sont d’ordre purement juridictionnel ou contentieux. 
Mais, dans la procCdure consultative, mtme relative 9 des questions 
pendantes entre Etats, il n’y a pas de parties - il y a des Etats ou organisa- 
tions qui informent la Cour, par des communications &rites et orales (art. 
66 du Statut). De plus, les avis n’ont pas force obligatoire pour les organes 
ou organisations qui les demandent, ni pour les Etats et organisations 
qui informent la Cow. 

Un organe peut avoir des fonctions de nature diffkrente, consultative et 
contentieuse; c’est le cas par exemple d’un conseil d’Etat, d’une cow 
arbitrale ou d”un tribunal. 

La Cour garde en tout cas la haute dignitC qu’elle tient de sa cbnsti- 
tution et de son indkpendance, et son autoritt ne peut jamais &tre compa- 
rCe B celIe d’un consultant ou conseiller juridique; elle doit rester fiddle 
d son caractkre judiciaire. 

L’autoriti: des avis n’est pas moindre que celle des arrk II y a certes 
une difference, qui tient B la Gs re judicata des arr&ts, mais elle est limitke 
aux parties au litige (vis relativa, art. 59 du Statut). 

Au contraire, les motifs des arrets (art. 56 du Stat&), comme ceux des 
avis, sont consid6rCs dicta prudentium, et leur force comme source du 
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factor into account in the procedure to be followed and with respect to the 
applicability of the rules concerning judges ad hoc (Art. 83). There could 
thus be no clearer indication that the Court is competent to deal with 
a request for advisory opinion relating to a question actually pending 
betweenstates (“You could hardly have put it more strongly than that”- 
statement on behalf of the British Government, I.C.J. Pleadings, 
Interpretation of’ Peace Treaties, p. 308). 

It is easy to comprehend the concern felt by zealous defenders of un- 
touchable State sovereignty at the abandonment of the doctrine enun- 
ciated in the Advisory Opinion on the Sta/us qf Eastern Cure/in. 
But, as Judge Azevedo recognized in a separate opinion, the present 
Rules in force admit of no other solution, which is why he asked for the 
abrogation of Articles 82 and 83 (I.C.J. Reporis 19.50, pp. 86 f.), 

3. The Court ~74~ give an opinion (Statute, Art. 65), therefore it /nay 
decline to give one. But, as an organ of the United Nations (Charter, 
Art. 92), it has a duty to collaborate with the other organs of the United 
Nations. In what circumstances is the Court incompetent to give an 
opinion? It would seem that it is in the case of a question not meriting 
the description of “legal question”. 

The Security Council has requested an opinion because it “would be 
useful for the Security Council in its further consideration of the question 
of Namibia and in furtherance of the objectives the Council is seeking” 
(resolution 284 (I 970)). The Court, as a judicial organ of the United 
Nations, should therefore not refuse its collaboration. 

4. The position of the Court, as the principal judicial organ of the 
United Nations, may have led to misunderstanding and given rise to the 
belief that all its functions are of a purely judicative or contentious nature. 
But in advisory proceedings, even when they relate to questions pending 
between States, there are no parties-there are States or organizations 
which provide the Court with information, by means of written or oral 
communications (Statute, Art. 66). Moreover, advisory opinions are not 
endowed with binding force, either for the requesting organ or organiza- 
tion, or for the States and organizations which provide information. 

An organ may have functions of different kinds, both advisory and 
contentious; such, for example, is the case of a Council of State, a court 
of arbitration or a tribunal. 

But in all circumstances the Court retains the elevated dignity deriving 
from its constitutional status and independence, and its authority may 
never be compared to that of a legal consultant or advisor: it must remain 
faithful to its judicial character. 

Its advisory opinions do not carry less authority than its judgments. 
There is, to be sure, a difference, stemming from the vis re,judiccita of the 
judgments, but this is limited to the parties to the dispute (vis relativa: 
Statute, Art. 59). 

On the other hand, the reasons on which judgments are based (Statute, 
Art, 56) are considered to constitute dictapruc/e/e,ltizlm, and their force as a 
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droit (art. 38 du Statut) dkrive nor? d’un pouvoir hikrarchique (tanturn 
valet aucfwitas quantum wlet ratio), mais de la valeur des raisonnements 
(non ratione imperii, sed rationis imperio). 

La diffkrence essentielle entre arr&ts et avis reside dans la force obliga- 
toire des premiers (art. 94 de la Charte) et c’est k cause d’elle qu’on a 
ttabli le caractbre volontaire de la juridiction de la Cour (art. 36 du 
Statut) et limit6 I’effet des arrEts aux parties et aux cas particuliers d&id& 
(art. 59 du Statut). Mais, comme ies motifs d’un arrbt, le raisonnement et 
le dispositif d’un avis ont ou peuvent avoir une autoritk g&n&ale, m&me 
envers des Etats qui n’ont pas participk a l’affaire, de sorte que les uns et 
les autres peuvent contribuer 8. la crCation de nouvelles rkgles du droit 
internationat (art. 38 1 d) du Statut). 

Pour ces raisons le caractbre volontaire de la juridiction ne joue pas en 
ce qui concerne les avis consultatifs. 

5. S’agissant d’une demande d’avis, y a-t-i1 un diffkrend ou une 
question juridique pendante entre Etats? 

I1 importe de rtpondre A cette interrogation, pour pouvoir rkpondre & 
d’autres questions. 

a) S’il n’y a pas de question pendante, tout doute sur la compktence de 
la Cour, sur la base de l’affaire du Statut de /a CarPlie orientale est 
dissipt. 

0) L’existence ou inexistence d’une question pendante entre Etats doit 
dtre considCrCe avant tout, pour que, dans I’affirmative, on dkter- 
mine les rkgles de la prockdure contentieuse applicables et sptciale- 
ment celles qui pourvoient k I’application de l’article 31 du Statut. 

II y a cn effet une relation trbs Ctroite entre la t&he de la Cow qui 
consiste 52 dkterminer la nature de la question posCe dans la demande 
d’avis et la &he qui consiste A se prononcer sur une demande de nomi- 
nation de juge adhoc. 

On ne peut certainement pas prendre une dkcision sur I’application de 
I’article 31 avant de prkciser s’il y a ou non une question juridique 
pendante entre Etats. C’est ce qu’exigent la lettre de l’article 82 du 
Rkglement et le bon sens. La situation des juges soumis A une condition 
rksolutoire serait surprenante. 

6. Pour qu’il y ait un diffkrend ou une question juridique entre Etats, 
de telle sorte que la Cour dCclare son incompktence (art. 65 du Statut, 
doctrine Cnoncte dans I’affaire du Statut de la CutGlie orientale) ou bien 
applique par analogie les dispositions concernant la prockdure conten- 
tieuse (art. 82 et 83 du Rkglement; art. 68 du Statut), il faut que la 
question ou le diffkrend puisse par nature relever du contentieux, qu’il 
soit apte 5 tomber sous la juridiction de la Cour, qu’on puisse lui appli- 
quer le chapitrc II du Statut et qu’il puisse &tre tranchk par un arrbt. 
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source of law (Statute, Art. 38) derives not from any hierarchic power 
(tantum vulet auctoritas quantum vnlet rutio) but front the validity of the 
reasoning (non ratione imperio, sed rationis imperia). 

The essential differences between judgments and advisory opinions lies in 
the binding force of the former (Charter, Art. 94) and it is on that account 
that the Court’s jurisdiction was established on a voluntary basis (Statute, 
Art. 36) and the effect of judgments limited to the parties and the parti- 
cular case (Statute, Art. 59). However, like the reasons on which a judg- 
ment is based, the reasoning and operative part of an advisory opinion 
are, at least potentially, clothed with a general authority, even vis-ti-vis 
States which have not participated in the proceedings, and may therefore 
contribute to the formation of new rules of international law (Statute, 
Art. 38, para. I cd)‘)>. 

For these reasons, the voluntary nature of the Court’s jurisdiction does 
not operate where advisory opinions are concerned. 

5. A request having been made for an advisory opinion, does it relate 
to a dispute or legal question pending between States? 

It is important to settle this point, in order to be in a position to settle 
others. 

(a) If there is no question pending, all doubt as to the Court’s compe- 
tence on the basis of the Status qf Eastern Curelia case is removed. 

(b) The existence or non-existence of a question pending between States 
has to be considered first and foremost in order that, in the affirma- 
tive, it may be possible to determine the rules of contentious proce- 
dure applicable, and more particularly those providing for the 
application of Article 31 of the Statute. 

For there is a very close relation between the Court’s task of deter- 
mining the nature of the question put by the request for advisory opinion, 
and the task of deciding whether any request for the appointment of a 
judge ad hoc shall be granted. 

It is evident that no decision as to the applicability of Article 3 1 of the 
Statute can be taken before it has been ascertained whether the request for 
an opinion relates to a legal question pending between States. That is 
what the letter of Article 82 of the RuIes requires, and also common sense : 
it would be most incongruous for the position of any judge to be subject 
to a built-in risk of invalidation. 

6. For there to exist a dispute or legal question between States with the 
effect of causing the Court either to declare itself incompetent (Statute, 
Art. 65 ; Status qf Eastern Carelia doctrine) or to apply by analogy the 
provisions which apply to contentious proceedings (Rules, Arts. 82 and 
83; Statute, Art. 68), the question or dispute must be of a potentially 
contentious nature and inherently amenable to the Court’s jurisdiction, 
so that it could have Chapter II of the Statute applied to it and be decided 
by a judgment. 
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b) Proctdure ri suivre 
La Cow recherche avant tout si la demande d’avis a trait ou non a 

une question juxidique actuellement pendante entre deux ou plusieurs 
Bats (art. 82 du Rbglement) pour determiner la prockdure & sui,vre (art. 
83 du Rbglement; art. 68 du Stat&). 

Four qu’il existe une question juridique pendante entre Etats comme 
pour qu’un diffkend soit pendant, il faut une identitk entre l’objet de la 
question et I’objet de la demande d’avis; il faut des Etats qui aient la 
qualitt de parties, et il faut que la question soit actuellement pendante. 

1. L’Afrique du Sud a dtfini de plusieurs man&es l’objet de la 
question pendante. II s’agit, a-t-on dit, de ce sur quoi les arr&ts de 1962 et 
1966 ont port6 (question de l’upartheid et existence de normes et stan- 
dards le condamnant). On a dit aussi clue, pour rkpondre & la demande 
d’avis, la Cour doit se prononcer sur la validitt et sur I’interprktation des 
rkolutions, a propos desquelles I’Afrique du Sud et d’autres Etats ont 
des opinions divergentes. Enfin, on a signal6 l’existence d’un diffkrend 
sur I’adhksion de 1’Afrique du Sud & la convention internationale des 
tkltcommunications adopt&e & Montreux en 1965. 

11 faut faire un effort d’imagination pour voir quelque ressemblance 
entre ces questions et celle qui est l’objet de la demande d’avis et qui 
a trait seulement aux condquences juridiques pour les Etats de la rksolu- 
tion 276 (1970) du Con&l de sCcuritC. 

2. Les observations de I’Afrique du Sud trouvent tin autre obstacle 
juridique dans l’indttermination des autres Etats et le fait qu’ils n’ont pas 
qualitt de parties. 

Entre l’Afrique du Sud et qui une question est-elle pendante? Selon les 
occasions, ce sera le Libtria et l’Ethiopie, l’organisation de l’unit6 
africaine, les Etats qui ont votC en faveur des rksolutions, les Nations 
Unies. 

Comment expliquer l’existence d’une question de nature quasi conten- 
tieuse, a laquelle l’article 83 du Rbglement puisse s’appliquer? Comment 
expliquer que ces Etats ou organisations aient la qualitb de parties oppo- 
s&es B I’Afrique du Sud? Dans ses observations, 1’Afrique du Sud a t&chC 
de le faire en invoquant la doctrine de I’arr&t de 1962 sur les affaires du 
Sud-Ouest africain (discussions et n6gociations aux Nations Unies), mais 
on doit noter que la qualitk de 1’Ethiopie et du LibBria est fondte sur la 
rbgle spkciale de l’article 7 du mandat, et que cette clause juridictionnelle 
jouait en faveur des Membres de la SociCtC des Nations. On doit surtout 
tenir compte de la doctrine de I’arrCt de 1966 relatif aux affaires du 
Sud-Uuest qfricain. Pour &tre partie & un diffkend, chaque Etat doit avoir 
un droit ou u&r&t juridique quant & l’objet de la demande, (( ce qui diffke 
d’un inttr&t politique N (C.I.J. Recueil 1966, p. 22). Dans I’opinion 
individuelIe de M. Morelli, il est prCcisC: nPar qualit on n’entend pas 
autre chose . . . que l’appartenance k un sujet plut6t qu’& un autre sujet 
du droit substantiel invoquk dans le pro& )) (ibid., p. 65). 
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(b) Procedure to Be Followed 
The Court “shall above all consider whether the request for the advi- 

sory opinion relates to a legal question actually pending between two 
or more States” (Rules, Art. 82) in order to determine the procedure to be 
followed (Rules, Art. 83; Statute, Art, 68). 

For the request to relate to a legal question pending between States, or 
to a pending dispute, there must be identity of subject-matter between the 
question and the request for opinion; there must be States in the position 
of parties, and the question must be actually pending. 

1. South Africa has defined the subject-matter of the question pending 
in several ways, It has been said that it is that to which the Judgments of 
1962 and 1966 were directed (question of apartheid, and the existence of 
norms and standards whereby that policy would stand condemned). It 
has also been said that in order to reply to the request for advisory 
opinion the Court must pronounce on the validity and interpretation 
of these resolutions concerning which there is a divergence ‘of views 
between South Africa and other States. Finally it has been pointed out 
that there exists a dispute as to South Africa’s accession to the Interna- 
tional Convention on Telecommunications adopted at Montreux in 1965. 

A certain effort of the imagination is necessary to see any resemblance 
between these questions and that which is the subject of the request for 
advisory opinion, which relates only to the legal consequences for States 
of Security Council resolution 276 (1970). 

2. A further legal obstacle to the contentions of South Africa lies in 
the difficulty of particularizing the other States and the fact that they are 
not in the position of parties. 

Between South Africa and whom is a question pending? The answer 
runs, according to the occasion: Liberia and Ethiopia, the Organization 
of African Unity, the States which voted in favour of certain resolutions, 
or the United Nations. 

How can it be argued that there is here a question of a quasi-conten- 
tious nature, to which Article 83 of the Rules could apply? How can it be 
argued that these States or Organizations are in the position of opposing 
parties with regard to South Africa? In its observations South Africa 
endeavoured to do so by relying on the doctrine of the 1962 Judgment in 
the South West Africa cases (discussions and negotiations in the United 
Nations), but it should be observed that the standing of Ethiopia and 
Liberia as parties was based upon the special provision of Article 7 of the 
Mandate, and that this jurisdictional clause operated in favour of Mem- 
bers of the League of Nations, Above all, the doctrine of the 1966 Judg- 
ment: in the South West Afvica cases should be taken into account. To be a 
party to a dispute, each State must have a legal right or interest in the 
subject-matter of the claim “which is a different thing from a political 
interest” (I.C.J. Reports 1966, p, 22). In the separate opinion of Judge 
Morelli it is explained that: “, , , standing . , . means the possession by 
one person rather than another of the substantive right relied on in the 
proceedings” (ibid., p. 65). 
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Comme on voit, il n’y a pas d’autre Etat ayant la situation juridique de 
partie, avec lequel 1’Afrique du Sud ait une question juridique pendante 
au sens de I’article 82 du Rkglement. 

D’autre part, on ne peut pas concevoir qu’il puke exister une question 
ou un diffkrend entre les Etats qui ont vot6 une rtsolution et un Etat qui 
nie sa validitt. En droit public et privC, une rksolution adopthe par la 
majoritk des membres d’une organisation est considtrke comme une 
r6solution de cetfe organisation, et si un membre d&ire contester sa 
validitb, il doit s’adresser & I’organisation, et ne peut pas, & cet effet, 
s’adresser aux autres membres. Dans cette affaire, s’il y a une question 
pendante, ce sera entre 1’Afrique du Sud et les Nations Unies - autrement 
dit, il n’existera pas de question entre Etats. 

Une divergence d’opinions entre Etats aux Nations Unies, une division 
d’opinions ou une opposition entre majoritk et minoritk, ne constituent 
done pas un diffkrend ou we question juridique pendante entre Etats, au 
sens des articles 82 et 83 du RBglement. Les organes des Nations Unies 
demandent des avis quand il y a diversitt d’opinions et la fonction princi- 
pale des avis est d’kclairer les questions discutdes, de dissiper des doutes 
soulevks par I’opposition d’une minoritk l, 

Une divergence entre un Etat et l’organisation des Nations Unies n’est 
pas un diffkend ou une question juridique entre Etais, seule considtrte par 
les textes juridiques applicables (art. 34 du Statut; art. 82 et 83 du Rbgle- 
ment). 

3. La qualification de (( pendante )) appliquke a une question exige que 
la question dijh existante soit m&w que la question objet de la demande 
d’avis - identith nkessaire qui ferait que, si la question avait ttt tranchke 
par un arrst, on pourrait opposer k une nouvelle demande l’exceptio res 
judicata. 

Les questions entre I’Ethiopie et le LibCria d’une part et 1’Afrique du 
Sud de l’autre sont-elles identiques ZI cclle que pose la demande d’avis? 
Pour qu’une telle identitk existe, il faudrait identitk de la chose demand&e, 
mCme cause, mCme parties agissant en la m&ne qualitk (art. 1351 du 
code civil franc;ais), c’est-g-dire, selon la formule classique : eadem persona, 
eadem res, eadem causa petendi. 

Dans les affaires contentieuses relatives au Sud-Ouesst @icain, les 
Parties oppoles a I’Afrique du Sud Ctaient deux Etats, anciens membres 
de la Soci&C des Nations, agissant en application de I’article 7 du mandat, 
en raison de l’infraction aux obligations de ce mandat que constitue 
l’introduction de I’apartkeid dans Je Sud-Ouest africain. 

La requCte pour avis provient du Conseil de sCcuritC, comme organe de 

’ II en a BtC ainsi dam l’affaire Certaines ddpenses des Nations Unies (C.I.J. 
Recueill962) ; la Cour a don& son avis sur we question bprement discutke au sein 
de I’Organisation. 
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As will be apparent, there is no other State in the legal position of a 
party, as between which State and South Africa there might: be a legal 
question pending within the meaning of Article 82 of the Rules of Court. 

Again, it is inconceivable that there could be a question or dispute 
between those States which have voted for a resolution and a State which 
denies validity thereof. In public and in private law, a resolution adopted 
by the majority of the members of an organization is regarded as a reso- 
lution of the organization, and if a member seeks to dispute its validity, it 
is the organization that he must approach, and he cannot approach the 
other members for that purpose. In the present case, if there were a 
pending question, it would be between South Africa and the United Na- 
tions-in other words, there would be no question between States. 

Thus a difference of views between States at the United Nations, a 
division of opinion, or opposition between a majority and a minority, 
does not constitute a dispute or legal question pending between States, 
within the meaning of Articles 82 and 83 of the Rules of Court. The organs 
of the United Nations request advisory opinions when there is a diversity 
of views, and the main function of advisory opinions is to clarify the 
questions argued over and to dispel the doubts raised by the opposition of 
a minority i. 

A difference of views between a State and the United Nations is not 
a dispute or legal question between States, the only kind contemplated 
by the applicable legal texts (Statute, Art. 34; Rules, Arts. 82 and 83). 

3. The qualification “pending” applied to a question makes it requisite 
that the already existing question should be the same as the question which 
is the subject of the request for an opinion-a necessary identity which 
means that, if the question had been decided by a judgment, an objection 
of res judicata could be raised against any new application by way of 
request. 

Are the questions between Ethiopia and Liberia, on the one hand, and 
South Africa, on the other, identical with that raised by the request for 
an advisory opinion? To establish such identity, there would have to be an 
identity of claim, the same basis of application, and the same parties act- 
ing in the same capacity (cf. Art. 1351 of the French Civil Code), i.e., in 
the classic formula: eadem persona, eadem res, eadem causa pefendi. 

In the contentious cases concerning South West A.fiica, the parties 
opposing South Africa were two States, former Members of the League of 
Nations, acting in pursuance of Article 7 of the Mandate on account of the 
infringement of obligations under that instrument which the introduc- 
tion of apartheid into South West Africa represented. 

The request for an advisory opinion has been made by the Security 

1 Such was the case in Certain Expenses of the United Nations (I.C.J. Reports 
1962) ; the Court gave its Opinion on a question concerning which there was bitter 
controversy within the Organization. 
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la communautt internationale; il demande k la Cour quelles sont les 
condquences juridiques pour les Etats de la conduite de I’Afrique du 
Sud (son maintien en Namibie), contrairement g une de ses rksolutions, 
la rksolution 276 (1970). 

Cette absence d’identitt se retrouve aussi en ce qui concerne les 
questions prCalab1es que 1’Afrique du Sud a soulevtes quant B la demande 
d’avis. 

4. S’il n’y a pas identitC entre la question objet des arr&ts de 1962 et 
1966 et celle SLW laquelle Porte i’actuelle demande d’avis, on ne peut pas se 
dissimuler que celle-ci a la m&me nature que la question a laquelle la 
Cour a rkpondu dans l’avis de 19.50, et coi’ncide en partie avec son objet. 

InvitCe & dormer son opinion sur le rCgime juridique du Sud-Ouest 
africain, sur son stufz~s, la Cour a dfi se prononcer sur le titre juridique de 
I’Afrique du Sud et sur le titre juridique des Nations Unies B 1’Cgard de ce 
territoire, et aussi sur les consCquences juridiques pour les Etats de 
l’existence de ces titres, parce que le status, comme les~jura in re - avec 
lesquels on le confond -, a une efficacitt inter omnes ou erga omnes. 

Demander un avis sur les constquences pour les Etats de la prksence de 
1’Afrique du Sud en Namibie (Sud-Ouest africain), c’est une autre 
manike de demander quel est, en ce moment et dans la prtsente situation 
(kit el nunc), aprBs la rksolution 276 (1970), le status juridique du Sud- 
Ouest africain. C’est du status juridique de ce territoire que dkoulent des 
conskquences juridiques pour les Etats et seulement de lui. 

Cette corncidence quant a la nature de l’objet fait que la competence 
de la Cour aujourd’hui a le mgme fondement que dans la prockdure de 
1950. 

C. Les questions de fait 

La demande de I’Afrique du Sud tendant B ce que la Cour examine les 
questions de fait exige que l’on rCfltchisse sur la compktence de la Cour 
ti cet tgard et sur la pertinence de l’invitation qui lui est adresske. 

a) CompCtence de la Cow pour connaitre des questions de fait 

i) Vu les termes de la requ&te pour avis, la demande de I’Afrique du Sud 
est-elle OLI non ultra vires? La requ&te part d’un fait - la rkolution 
276 (1970) du Conseil de sCcuritt - et invite la Cow & donner LIII 

avis sur les constquences juridiques pour les Etats de la prksence 
continue de I’Afrique du Sud en Namibie, nonobstant ladite rtsolu- 
tion. La demande de 1’Afrique du Sud a pour but que la Cour admette 
des moyens de preuve sur UIZ autre fait, ou une autre question, celle de 
savoir si 1’Afrique du Sud a failli ou non B son obligation de promou- 
voir le biendtre moral et mattriel du Sud-Ouest africain. 
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Council in its capacity as an organ of the international community, 
and it has asked the Court what are the legal consequences for States of 
South Africa’s conduct (its continued presence in Namibia) contrary to 
one of its resolutions: resolution 276 (1970). 

This lack of identity is also apparent with respect to the preliminary 
questions raised by South Africa regarding the request for advisory 
opinion. 

4. While there is no identity between the question which was the sub- 
ject of the 1962 and 1966 Judgments and that concerned in the present 
request, there can be no denying that the latter is of the same nature as the 
question answered by the 1950 Advisory Opinion and partly coincides 
with it in subject-matter. 

Invited to give an opinion on the legal status of South West Africa, 
the Court found it necessary to make pronouncements on the legal title 
of South Africa and that of the United Nations in respect of the Territory, 
and also on the legal consequences for States of the existence of those 
titles, because a legal status-like the ilrra in ~‘e with which it is sometimes 
confused-is effective inter on7nes and erga omnes. 

To request an advisory opinion on the consequences for States of the 
presence of South Africa in Namibia (South West Africa) is another way 
of asking what the legal status of South West Africa is here and now, i.e., 
in the situation prevailing since the adoption of resolution 276 (1970). 
It is from that Territory’s legal status, and from it alone, that the legal 
consequences for States flow. 

The implication of this coincidence of underlying subject-matter is that 
the competence of the Court has at present the same basis as in the 1950 
proceedings. 

C. The Factual Issues 

South Africa’s proposition that the Court should examine factual 
issues requires some reflection as to the Court’s competence in this 
connection and on the pertinance of the suggestion. 

(a) The Competence qf the Court to enter into.factual issues 

(9 In vie.w of the terms of the request for advisory opinion is South 
Africa’s proposition a matter ultra Itires? The request for advisory 
opinion takes as point of departure a particular fact-resolution 276 
(1970) of the Security Council-and seeks the Court’s opinion on the 
legal consequences for States of the continued presence of South 
Africa in Namibia notwithstanding that resolution. The South 
African proposition seeks the admission by the Court of evidence 
regarding a d#erent fact, or a d@erent question, namely whether or 
not South Africa has failed to fulfil its obligations to promote the 
moral and material well-being of South West Africa. 
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Admettre la demande de 1’Afrique du Sud serait done, semble-t-il, 
changer l’objet m&me de la requdte pour avis; ce serait prier la Cow 
de donner son avis sur un sujet tout a fait difirent de celui qu’a sollicitt 
le Conseil de sbcuritt; en d’autres termes, ce serait admettre quelque 
chose comme une demande reconventionnelle d’avis ou avis recon- 
ventionnel. 

On peut se demander si la Cour est fond&e & admettre cela, alors 
que cette invitation &mane non pas d’un organe ou d’une institution 
autorisCe par la Charte, mais de I’un des Etats admis & fournir des 
renseignements. La Cour agirait-elle dans ce cas conformkment a la 
lettre et l’esprit des articles 96 de la Charte et 65 du Statut? La Cour 
pourrait-elle mkonnaftre ces dispositions en faisant jouer l’article 68 
du Statut? Cela me semble, soit dit avec respect, bien difficile. 

ii) Compte tenu des observations de I’Afrique du Sud, la Cour est-elle 
comp&ente pour procider a l’examen des questions de fait? 

On sait, et 1’Afrique du Sud le rappelle, que selon la Cour perma- 
nente (( dans des circonstances ordinaires, il serait . . . utile que les 
faits sur lesquels l’avis de la Cour est demand6 fussent constants N 
(Statut de la Car&e orientale, C.P.J.I. se’rie B no 5, p. 28). Au surplus, 
les avis ont pour objet des questions juridiques (art. 96 de la Charte; 
art. 65 du Statut) et non des questions portant SW des faits d’impor- 
tance primaire, comme ceux que 1’Afrique du Sud voudrait justement 
qu’on Ctablisse. 

b) Pertinence de l’invitafion,faite d la Cour de connaitre des questions de 
fait 

i) L’argument de I’Afrique du Sud sur la ndcessitt d’examiner les ques- 
tions de fait, et done, toujours selon elle, l’obligation pour la Cow 
de declarer sa propre incompttence, si elle estime indispensable un 
examen des faits, est le suivant : la rksolution 276 (1970) du Conseil de 
sCcurit& et la rtkolution 2145 (XXI) de 1’AssemblCe g&-kale ont comme 
fondement le fait que 1’Afrique du Sud n’a pas assure le bien-&tre moral 
et mattriel des autochtcnes du Sud-Ouest africain. L’efrique du Sud 
conteste ce fait et offre de prouver sa faussett, la conskquence &ant 
que, si la preuve qu’elle a assure ce bien-dtre est faite, les deux rC- 
solutions sont dkpourvues de fondement et pour cette raison inva- 
lides et nulles. 

Ce raisonnement serait valide si le seul et unique fondement des 
rCsolutions ktait la conduite de 1’Afrique du Sud en ce qui concerne 
le bien-&tre des indiggnes. Mais il n’en est pas ainsi. 11 y a d’autres 
fondements possibles, aussi importants ou plus importants que la 
question du bien-Ctre, g la declaration prononqant la cessation du 
mandat. 
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It would therefore seem that the South African proposition, if 
accepted, would alter the very subject-matter of the request for advi- 
sory opinion; it would amount to asking the Court to give its opinion 
on a subject quite d#erent from that on which the Security Council 
seeks guidance; in other words, there would be a danger of recognizing 
something in the nature of a counter-claim or a request for a “counter- 
opinion”. 

It may be doubted that the Court would be entitled to allow any 
such proposition, when it comes not from an organ or agency 
authorized by the Charter to request an opinion, but from one of the 
States permitted to furnish information. In such a case, would the 
Court be acting in conformity with the letter and spirit of Article 96 
of the Charter and Article 65 of the Statute? Could the Court dis- 
regard those provisions by giving effect to Article 68 of the Statute? 
With all respect, I would find that dificult to accept. 

(ii) Taking into account the arguments of South Africa, has the Court 
jurisdiction to proceed to examine factual issues? 

It is well known, and South Africa reminds us of it, that, in the 
words of the Permanent Court, “under ordinary circumstances it 
is , . . expedient that the facts upon which the opinion of the Court is 
desired should not be in controversy” (Status qf Eastern Carelia, 
Advisory Opinion, 1923, P.C.I.J., Series B, No. 5, p. 28). Furthermore, 
advisory opinions have as their subject-matter legal questions (Art. 96 
of the Charter, Art. 65 of the Statute) and not questions concerning 
facts of primary importance-such as those which South Africa 
wishes to have established. 

(b) Pertinence qf the proposition that the Court should enter into factual 
issues 

(i) The argument of South Africa on the need to go into factual issues, 
and thus, it would maintain, the duty of the Court to declare its own 
lack of jurisdiction if it considers that an examination of the facts is 
indispensable, runs as follows: Security Council resolution 276 (1970) 
and General Assembly resolution 2145 (XXI) are based on the 
postulate that South Africa has not ensured the moral and material 
well-being of the natives of South West Africa. South Africa denies 
and offers to disprove this, the implication being that, if it be estab- 
lished that South Africa has ensured suc11 well-being, the two 
resolutions would lack any basis, and would for that reason be invalid 
and void. 

This reasoning would be valid if the sole basis for the resolutions 
were the conduct of South Africa with regard to the well-being of 
the natives; but such is not the case, There are other bases, equally 
important or more important than the question of well-being, which 
may be said to underlie the declaration of termination ofthe Mandate. 
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La rksolution 2145 (XXI) de 1’AssemblCe souligne que 1’Afrique du 
Sud a refust de continuer ri remplir ses obligations en vertu du mandat, 
et de reconnaitre que 1”Organisation des Nations Unies a des pouvoirs 
de contrble sur le Sud-Ouest africain, et fait &at aussi de ce que 1’Afrique 
du Sud a poursuivi la politique d’apartheid, malgrC sa condamnation. 
Ce sont 18 des faits incontest& et notoires. La r&solution 276 (1970) 
du Conseil de sCcuritC rkaffirme la rksolution 2145 (XXI) de l’Assem- 
blCe, et a la m8me base dans les faits. 

C’est une doctrine ghCrale et ferme que, pour dtclarer la nullit 
d’un acte ou d’une concession, comme pour dklarer sa terminaison, 
une seule cause est suffisante et nCcessaire (ex una causa, nullitas); 
on n’a pas besoin de plusieurs des preuves ou de toutes les preuves 
mention&es. 

Done, si la Cow dCcide de considtrer les observations de I’Afrique 
du Sud sur l’invaliditk des r&solutions, elle le fera en tenant compte 
de Sexistence des faits incontest&, qui sont le fondement possible de 
ces r6solutions. 

ii) Les considkrations dkja prCsentCes sur l’inexistence d’une question 
pendante entre Etats et sur l’objet de la demande d’avis, imposent 
aussi l’exclusion des questions de fait: c’est en effet l’existence d’une 
question pendante qui pourrait donner lieu h l’ouverture d’une procb 
dure quasi contentieuse avec production de preuves. Et m&me dans 
le cadre d’une teIle prockdure, il est difficile de voir com.ment on pour- 
rait remkdier B l’absence d’une autre partie et d’un juge instructeur, 
si I’on veut que Is procCdure de preuve s’accompagne des garanties 
nkessaires. 

D. La question du plkbiscite 

La Cour ne doit pas entrer dans des considhations sur le but, les possi- 
bilitks pratiques et les rhultats d’un tel pltbiscite; ce sont des aspects 
politiques hors de la cornpktence de la Cow. 

Mais elle aurait pu signaler immhdiatement l’impossibilitd prockdurale, 
dans une prockdure d’avis consultatif, d’intervenir dans un plkbiscite 
auquel 1’Afrique du Sud participerait. 

En outre, on peut remarquer le manque de pertinence juridique du 
pltbiscite et de ses rtsultats pour la rCponse 6, donner h la demande d’avis. 
Un vote de la population en faveur de l’administration de 1’Afrique du 
Sud OLI de celle des Nations Unies 1 n’a pas de signification pour laquestion 
posCe dans la demande d’avis, et n’en a pas non plus pour ce qui est de 
dkider des problhes soulevts par 1’Afrique du Sud dans ses exposks 
Ccrits et oraux. 

1 II ne s’agit pas d’un pkbiscite concernant I’indkpendance de la Namibie ou un 
changement d’administration mais seulement d’un pkbiscite h des fins d’informa- 
tion. 
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General Assembly resolution 2145 (XXI) stressed that South Africa 
had refused to continue fulfilling its obligations under the Mandate or 
to recognize that the United Nations had powers of supervision over 
South West Africa, and also referred to the fact that South Africa had 
carried on a policy of apartheid despite the condemnation thereof. 
These are well-known and uncontroverted facts. Security Council 
resolution 276 (1970) reaffirms General Assembly resolution 2145 
(XXI), and its factual basis is the same. 

It is a matter of established general teaching that for an act or grant 
to be declared void, or for it to be declared terminated, only one cause 
is necessary and that single cause sufficient (ex una causa, ml&as) ; 
there is no need to establish all or even a multiplicity of the causes 
adduced. 

It follows that, if the Court decides to consider the contentions of. 
South Africa as to the invalidity of the resolutions, it will give due 
weight to the existence of uncontroverted facts which may serve as a 
basis for those resolutions. 

(ii) The observations already made regarding the non-existence of a 
question pending between States and the subject-matter of the 
request for advisory opinion also argue the exclusion of factual issues : 
for it is the existence of a pending question which could justify the 
opening of a quasi-contentious procedure, including the production 
of evidence. But even in such a context it is hard to see how the 
absence of an opposing party and a juge instructeur could be made 
good, if the procedure for taking evidence is to feature the necessary 
safeguards. 

D. The Question of a Plebiscite 

The Court should not concern itself with considerations as to the object, 
the practical possibilities, and the outcome of such a plebiscite; these are 
political aspects of the matter which fall outside the competence of the 
Court. 

But it could have drawn immediate attention to the procedural impossi- 
bility, in advisory proceedings, of its participating in a plebiscite in which 
South Africa was also to take part. 

It is furthermore apparent that such a plebiscite or its outcome would 
lack all legal relevance to the Court’s reply to the request for an advisory 
opinion. For the purpose of answering the question put by that request it 
makes no difference whether the population would vote in favour of 
administration by South Africa or by the United Nations l, nor would it 
possess any significance in the treatment of the problems raised by South 
Africa in its written and oral statements. 

1 The plebiscite envisaged is not one which would posit the independence of 
Namibia or a change of administration; it would only be held for the purpose of 
obtaining information. 
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11. ANTBCBDENTS: QUESTIONS RELATIVES A L.4 VALIDITB 
DES R&SOLUTIONS 

A. Compttence de la COW 

La Cour a-t-el[e le pouvoir de se prononcer sur l’invalidit& ou la 
nullit des rCsolutions de 1’AssemblCe gCnCrale et du Conseil de stcurit8 

11 est dificile de rtpondre g la question par oui ou non. On doit tenir 
compte du jeu de deux principes, qu’on pourrait croire contradictoires. 

1. Le principe de la division des pouvoirs. - La Chartc a Ctabli trois 
organes dot& chacun de pouvoirs souverains dans la sphkre de sa com- 
pktence: AssemblCe gCntrale, Conseii de sCcuritC et Cour internationale 
de Justice. Les deux premiers ont des facultks analogues & des chambres 
lkgislatives, la troisi&me a des pouvoirs judiciaires. 

Chacun d’entre eux a le pouvoir d’interprkter les dispositions de la 
Charte, verbis et jactis. Cette interpretation doit &tre respectke par ies 
autres organes, si elle ne touche pas a leur propre compttence. Toute 
autre solution irait & l’encontre de l’indkpendance OLI de la souverainetk 
de chaque organe. Conforrnkment d ce point de vue, la Cour n’a pas les 
pouvojrs &me tour constitutionnelle de juger de la validit des rksolu- 
tions de 1’Assemblte et du Conseil I, 

Naturellement elle pourrait le faire si I’AssemblCe OLI le Conseil de- 
mandait d’une man&e explicite ou implicite (affaire Cerfairles d&mes 
des Nations Ukes) un avis sur l’interprktation de la Charte et sur la con- 
formitk des r&solutions avec la Charte. 

Ce respect mutuel fait que ni l’Assembl6e ni le Conseil ne peuvent 
dkclarer invalide un arr&t de la Cow, m&me s’il est contraire aux vceux 
de la majorit desdits organes. 

2. Le principe de la juridicitk. - La Cour comme organe juridique ne 
peut pas collaborer B une r&solution manifestement nulle, contraire aux 
rbgles de la Charte ou aux principes du droit *, 

De plus, la Cow doit agir comme un organe judiciaire, de sorte qu’on 
ne peut lui assigner aucune limite en ce qui concerne le procCd6 logique 
d suivre pour rtsoudre la question (opinion individuelle de M. Morelli, 
C.I.J. Recueil1962, p. 217). 

1 On a dit que tout oblige ~cd’interprbter d’une fa~on &s restrictive les r&g& 
par lesquelles les conditions de validit des actes de I’Orgakzdion sent fix&es et, 
par conskquent, de considkrer, dans une large mesure, la non-conformit de l’acte 
avec la rbgle de droit cornme une simple irregularit& 11, et aussi que 1~ chaque organe 
des Nations Unies est juge de sa propre compCtence,I, Opinion individuelle de 
M. Morelli, C.I.J. Recueil1962, p. 223 et 224. 

’ (1 On pourrait faire I’exemple d’une r&solution qui n’aurait pas obtenu la majorit 
requise 011 d’une rksolution entachtie d’excks de pouvoir Bvident (telle, notamment, 
une resolution ayant un objet tout ii fait &ranger aux buts de I’organisation). 1) 
Opinion individuelle de M. Morelli, C.I.J. Recrrd 1962, p. 223. 
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II. ANTECEDENTS : QUESTIONS CONCERNING THE VALIDITY OF RESOLUTIONS 

A. Competence qf the Court 

Does the Court have the power to pronounce as to the invalidity or 
nullity of resolutions of the General Assembly and Security Council? 

It is dificult to answer yes or no to this question. The interplay of two 
principles, which one might have thought contradictory, must be taken 
into account. 

1. The principle of division of powers-the Charter set up three 
organs, each having sovereign powers in the sphere of its own competence : 
the General Assembly, the Security Council, and the International Court 
of Justice. The first two have powers analogous to those of legislative 
chambers, and the third has judicial powers. 

Each of these has the power to interpret the provisions of the Charter 
verbis et .fbctis. Such interpretation must be respected by the other 
organs providing it does not encroach upon their own jurisdiction. Any 
other solution would be inconsistent with the independence or sovereignty 
of each organ. On this view of the matter, the Court does not have the 
powers of a constitutional court to pass judgment on the validity or the 
resolutions of the General Assembly and Security Council l. 

Naturally, it could do so if the General Assembly or Security Council 
were to ask, expressly or inipliedly (Certain Expenses qf the United 
Nations), for an opinion on the interpretation of the Charter, and on the 
consistency of the resolutions with the Charter. 

As a result of this mutual respect, neither the General Assembly nor the 
Council can declare a judgment of the Court to be invalid, even if it be 
contrary to the wishes of the majority in those organs. 

2. The principle of “legal-ness”-the Court, as a legal organ, cannot 
co-operate with a resolution which is clearly void, contrary to the rules of 
the Charter, or contrary to the principles of law 2. 

Furthermore, the Court must act as a judicial organ, so that no 
limitations can be placed upon it as regards the logical processes to be 
followed in answering the question put to it (separate opinion of Judge 
Morelli, 1.C.J. Reports 1962, p. 217). 

1 Tt has been said that everything “makes it necessary to put a very strict construc- 
tion on the rules by which the conditions for the validity of acts of the Organization 
are determined and hence to regard to a large extent the non-conformity of the 
act with a legal rule as a mere irregularity”, and also that “each organ of the United 
Nations is the judge of its own competence” (separate opinion of Judge Morellj, 
Z.C. J. Reports 1962, pp. 223, 224). 

2 “Examples might be a resolution which had not obtained the required majority, 
or a resolution initiated by a manifest excP.r de portvoir (such as, in particular, a 
resolution the subject of which had nothing to do with the purposes of the Organi- 
zation)“: separate opinion of Judge Morelli, I.C.J. Reports 1962, p. 223. 
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3. Dans les tribunaux ordinaires de droit interne, le jeu de ces deux 
principes aboutit 6 ce qu’ils s’abstiennent de juger de la validit des lois, 
B la seule exception du cas 06, de faGon Bvidente et indiscutable, la prC- 
tendue loi n’a pas le caractbre de loi, oh elle en a seulement l’apparence. 
En tout autre cas, en g&&al, ou bien les tribunaux s’abstiennent d’exa- 
miner la question de la validitk des lois, ou bien ils croient devoir in- 
diquer les raisons de sa validitt; il existe toujours une prCsomption en 
faveur de la validitk des lois. 

La Cour peut s’inspirer de cet exemple. Doit-elle se refuser :i dormer 
un avis sur la validitt des rkolutions? Elle n’est pas w super-organe dans 
le cadre des Nations Unies et elle n’est pas autoriste k rendre une espke 
d’avis reconventionnel. 

4. L’avis sur Certaines dipenses des Nations Unies a pu donner k croire 
que la Cour aurait le pouvoir de statuer dans tous les cas et saw limite 
sur la validitt des r&solutions de I’Assemblte et du Conseil de sCcurit8. 
Mais on demandait alors a la Cour de dormer son avis sur la question 
de savoir si les dtpenses autoriskes par une sCrie de r&solutions de l’As- 
semblke ttaient des (1 dkpenses de l’organisation au sens du paragraphe 2 
de l’article 12 de la Charte des Nations Unies )I (C.I.J. Recueill962, p, 152), 
done de dire si ces dkpenses avaient Ctt valablement autorisks. On a pu 

dire avec raison que dans ce cas on ne pouvait (( poser & la Cour aucune 
limite pour ce qui concerne le procCdC logique g suivre pour . . . rCsoudre )) 
la question, mCme lorsque celle-ci touche B la validitk des rCsolutions. 
Affirmation que l’on a wan&e en ajoutant : 

(( Mais une telle IibertC [celle de la Cour] ne peut Stre entendw que 
comme libertk subordonnke, non seulement aux rbgles du droit et de 
la logique par lesquelles la Cow est like, mais aussi au but que la 
Cour d%t poursuivre et qui consiste dans la solution Zl donner SI la 
question qui lui est soumise. )J (Opinion individuelle de M. Morelli, 
C.I.J. Recueill962, p. 217-218.) 

La Cour, dans le m&me avis, a dit que ccchaque organe [des Nations 
Unies] doit done, tout au moins en premier lieu, dtterminer sa propre 
compktence 11 (ibid., p. 168). 

Dans sa rksolution 284 du 29 juillet 1970, le Conseil de sCcurit8 ne met 
pas en cause, implicitement ou explicitement, la validit& de la r&solution 
276 (1970) et aucune rkgle de la logique n’oblige g traiter de cette validitk 
pour rkpondre a la question posCe .$ la Cow. 

C’est en raison d’autres considerations que la Cour examine la validitt! 
de la r&solution 276 (1970) du Conseil et celle de la r&solution 2145 (XXI) 
de l’Assemblte. La Cow a le devoir de coopkrer au bon fonctionnement 
des awes organes des Nations Unies. L’avis a 6th sollicit car il serait 
utile au Conseil “pour continuer i examiner la question de Namibie et 
Pour la rkalisation des objectifs recherchks par le Conseil 1). Pour cet 
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3. ’ Bkfore ordinary municipal courts, the result of the interplay of these 
two principles is that such courts refrain from passing judgment on the 
validity of laws, with the sole exception of cases in which it is clear and 
indisputable that the alleged law does not in fact rank as a law, in which 
there is only an apparent law. In any other case, in general, either the 
courts refrain from considering the question of the validity of laws, or 
they consider that they must indicate the reasons for their validity; there 
is always a presumption in favour of the validity of laws. 

The Court may derive inspiration from this example. Should it decline 
to give a,n opinion on the validity of the resolutions? The Court is not, in 
the structure of the United Nations, a super-organ, and it is not entitled 
to give any sort of “counter-opinion”. 

4. The Opinion relating to Certain Expenses of the United Nations may 
have given the impression that the Court has the power to pass judgment, 
in all cases and without any limitation, upon the validity of the resolutions 
of the General Assembly and Security Council. But the Court was on 
that occasion asked to give its opinion on the question whether the 
expenditures authorized by a series of General Assembly resolutions 
were “‘expenses of the Organization’ within the meaning of Article 17, 
paragraph 2, of the Charter of the United Nations” (1.C.L Reporfs 1962, 
p. 152), that is, to say whether those expenditures had been validly author- 
ized. It was possible to observe in that case with perfect correctness that 
there cannot be placed “any limitations on the Court as regards the 
logical processes to be followed in answering the question”, even when 
it related to the validity of the said resolutions. This statement was 
qualified as follows : 

“This freedom [i.e., the Court’s freedom] can however be under- 
stood only as subordinated both to the rules of law and logic by 
which the Court is bound and also to the objective which the Court 
must pursue, which is the solution of the question submitted to it” 
(separate opinion of Judge Morelli, 1,C.J. Reports 1962, pp. 2 17-218). 

The Court stated, in the Opinion referred to, that “each organ [of the 
United Nations] must, in the first place at least, determine its own 
jurisdiction” (i&f,, p. 168). 

In its resolution 284 of 29 July 1970, the Security Council does not call 
in question, either implicitly or explicitly, the validity of resolution 276 
(1970), and no rule of logic makes it necessary to consider such validity in 
order to answer the question put to the Court. 

It was because of other considerations that the Court dealt with the 
validity of Security Council resolution 276 (I 970) and General Assembly 
resolution 2145 (XXI). The Court has the duty to co-operate in the 
elficient functioning of the other organs of the United Nations. The 
opinion has been sought because it would be useful for the Security 
Council “in its further consideration of the question of Namibia and in 
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examen et pour que ces objectifs soient atteints, il conviendra de dissiper 
les doutes aceurn&% depuis de longues a&es sur une skrie de questions 
juridiques, prtalables g celle qui est l’objet de I’avis. Ces doutes se sont 
manifest& au cows des dCbats du Conseil et de YAssemblke, et leur im- 
portance ressort de I’attention qui a BtC portCe B la question de la validit 
des rksolutions, non seulement par les representants de 1’Afrique du Sud 
mais aussi par le reprkenlant du SecrCtaire g&&al, les reprksentants des 
Etats qui ont fourni des renseignements, sow forme d’exposks Bcrits et 
oraux, et par le representant de l’organisation de l’unitt africaine. 

En tout cas, les considtrations sur la validit des r&solutions ont leur 
place dans les motifs de I’avis et non dans son dispositif. (Opinion in- 
dividuelle de M. Morelli, C.I.J. Recueil 1962, p. 216-217; opinion dissi- 
dente de M. Bustamante, ibid., p. 288. C’est aussi la solution de la Cow 
dans l’avis sur Certaines dipenses des Nations Unies, ibid., p. 155-l 81.) 

B. Mthode d’interpr&ation 

Dans ses kritures et dans son exposC oral, 1’Afrique du Sud a dCvelop@ 
amplement sa thborie de l’interprttation des textes juridiques et elle l’a 
fait a juste titre, parce que la mtthode par elle choisie est le fondement 
des solutions proposkes. Elle d&fend l’interprttation 1ittCrale des textes, 
I’interprCtation restrictive des pouvoirs accord& aux organisations 
internationales et elle condamne avec force les mCthodes tClCologiques. 

Sans presenter ici une Ctude thkorique de l’interprttation, il n’en 
semble pas moins utile de formuler quelques observations h son sujet, ce 
qui permettra d’tviter des rCpCtitions. 

1. II semble que I’on doit distinguer avant tout entre les divers types 
de textes juridiques. Pour notre objet, il sera utile de tenir compte des 
caracttristiques que prtsentent: a) les trait& dans lesquels le marchan- 
dage domine, chacune des parties cherchant son propre profit, obtenir le 
plus et donner le moins; b) les accords par lesquels une organisation 
con&de certains pbwoirs ou privikges & un Etat, et que celui-ci accepte; 
c) les trait&s par lesquels on constitue une organisation internationale et 
les risolutions de cette organisation. 

2. La rbgle prudente qui consiste B considker prinla~fbcic la lettre des 
conventions et trait& s’est pervertie dans un litteralisme qui condamne 
tout &ment &ranger au texte (quod non est in Codice no/l est in mundo). 

Grotius avait ckja signal6 la v&&de cette tendance, comme celle du 
soi-disant principe de la contemporanCitC. 11 montre qu'8 c&.5 de ce qui 
est dit, il Y a Ia force de dkveloppement (potentia mornliter. considerata) de 
la convention (Dejure belli ac pacis, II, 16, 25). 
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furtherance of the objectives the Council is seeking”. For such considera- 
tion, and for such objectives to be attained, it will be as well to dissipate 
the doubts which have accumulated in the course of many years on a 
whole series of legal questions, which are preliminary to the question 
which is the subject-matter of the Opinion. These doubts emerged in the 
course of the discussions of the Security Council and the Assembly, and 
their importance is clear from the attention paid to the question of the 
validity of the resolutions, not only by the representative of South Africa 
but also by the representative of the Secretary-General, the representatives 
of the States which, furnished information, in the form of written or oral 
statements, and the representative of the Organization of African Unity. 

In any event, the place for considerations of the validity of the resolu- 
tions is in the reasoning of the Opinion and not in its operative clause 
(separate opinion of Judge Morelli, I.C.J. Reports 196.2, pp. 216-217; 
dissenting opinion of Judge Bustamante, ibid., p. 288; this was also the 
solution adopted by the Court in its Opinion on Certain Expenses of the 
United Nations, ibid., pp. I55 181). 

B. Interpretative Method 

In its written contentions and its oral statement, South Africa has 
expounded at length its theory as to the interpretation of legal texts, and 
rightly so, because the method chosen by it is the basis of the solutions it 
puts forward. It defends the technique of literal interpretation of texts, 
restrictive interpretation of powers conferred on international organi- 
zations, and it vigorously condemns teleological methods. 

Without indulging here in an academic study of interpretation, it would 
nevertheless appear useful to nyake certain observations on the question, 
since it will thus be possible to avoid repetitions. 

1. It would seem that a distinction should first of ail be made between 
the various types of legal texts. For our purposes, it will be useful to take 
into account the particular characteristics of: (a) treaties dominated by 
bargaining, each party seeking its own advantage, to obtain the maximum 
and give the minimum; (b) agreements by which an organization grants 
certain powers or privileges to a State, which the latter accepts; I(c) 
treaties by which an international organization is set up, and the reso- 
lutions of such an organization. 

2. The prudent rule of considering prima facie the letter of conventions 
and treaties has been distorted into the literalistic interpretation which 
condemns any element not to be found in the text (quad non est in codke 
non est in mundo). 

As early a writer as Grotius pointed out that this was a vain tendency, 
as is also the so-called principle of contemporaneity. He showed that in 
addition to what is said, there is the force of the development of the 
convention (potentia moraliter considerata: De jure bclli as pacis, II, 16, 
25). 

370 



183 NAMIBIE (S.-O, AFRICAIN) (OP. IND. DE CASTRO) 

s’il est vrai qu’on doit tenir compte des intentions communes des 
parties, il est vrai aussi que, dans tous les droits, on a dQ envisager les 
Iaculgae. 11 existe des r&gles pour complkter les dklarations de volontk des 
parties, et la jurisprudence des tribunaux prend en considkration g cet 
cffet ce que les parties peuvent avoir voulu rationnellement; c’est ainsi 
que l’on s’est efforcC de combler les lacunes des textes. 

A cette fin, on tient compte de I’objet et du but de la convention. La 
r$gle in Claris nonJjt interpretatio a ttt bien commentBe par Anzilotti qui 
fait remarquer qu’il n’est pas possible de dire si un article est clair tant 
qu’on ignore son objet; on ne connait la volontk des parties que quand 
on sait le but proposC (C.P.J.I. strie A/B no 50, opinion dissidente, 
p. 383; id&e acceptCe par le American Law Institute, Restatement 1965, 
par. 147, p. 455). Bien avant, Vattel avait signal6 l’importance de la 
raison de l’acte: I( Dbs que I’on connait certainement la raison qui seule a 
d&ermine la volontk de celui qui parle, il faut interprkter ses paroles et les 
appliquer d’une man&e convenable j cette raison uniquea (livre 2, 
chap. 17, par. 287), En conclusion, on a pu dire que c’est grke au but 
indiqut par les dklarations de volontt que toute la convention prend une 
u&C de sens objectif (objektive Sinneinheit) (Dahm, Viilkerrecht, III, 
p. 50). 

II est intkessant en ce qui concerne la question Ctudite de relever que, 
pour arriver B ce rksultat, on tient compte, dans toutes les legislations 
internes, de la nature des contrats et accords, u Les conventions obligent 
non seulement B ce qui y est exprimk, mais encore ri toutes les suites que 
l’kquitk, I’usage ou la loi donnent a I’obligation d’aprks sa nature 1) 
(art. 1135 du code civil francais; pour le droit de la common law, voir 
WindJield on Contracts, p, 38). On doit signaler aussi que les tsrmini 
technici, comme mandate ou trust, doivent &tre interprttks conformement 
i leur signification technique (Lauterpacht, The Development of Jnter- 
national Law by the Znternational Court, p, 60). On doit conclure qu’une 
clause mCme raisonnablement Claire ne peut pas &re interprCtte g la 
lettre, si de cette manike on arrive g un rtsultat contraire au propos du 
trait6 (C.P.J.Z. sirie A/B no 64, p. 19; confrn, opinion dissidente de trois 
juges, p. 26). En l’occurrence, si la Cour avait pro&d& conforn&nent 9 
l’opinion minoritaire, eIle aurait consacrt la fraude & la loi prkparte par 
le Gouvernement albanais. Contra legem facit, qui id facit quad lex 
prohibet, in fraudem vero, qui sahis verbis legis sententiam eius circumvenit 
(D&We 1, 3, 29). TOW les trait& doivent Ctre interprCtCs de telle manike 
que la fraude soit BliminCe et que leur exkcution soit compatible avec la 
bonne foi (Oppenheim, Cd. Lauterpacht, vol. I, par. 544, point 13). 

Enfin, on peut rioter qu’un auteur moderne et dont les observations 
de 1’Afrique du Sud font grand cas affirme et souligne la ntcessitC d’utili- 
ser la mkthode tClCologique (Dahm, VGlkerrecht, III, p. 43 et suiv.). 
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While it is true that the common intention of the parties must be taken 
into account, it is also true that in all systems of law it has been necessary 
to provide for the possibility of lacunse; there are rules for filling out the 
parties’ expressions of their will, and for this purpose the case law of 
municipal courts takes into account what the parties may reasonably have 
intended: it is in this way that endeavours have been made to fill the gaps 
in texts. 

For this purpose the subject and purpose of the conventi& is to be 
taken into account. The rule in Claris non.fit interpretatio has been well 
commented on by Anzilotti, who pointed out that it is not possible to say 
that an article is clear so long as one is unaware of its subject; one only 
knows the will of the parties when one knows what the aim intended was 
(dissenting opinion, P.C.I.J., Series A/B, No. 50, p. 383; an idea accepted 
by the American Law Institute, Restatement 3965, para. 147, p. 455). 
Much earlier, Vattel had drawn attention to the importance of the reason 
for an act: “when once the purpose which has led the speaker to act is 
clearly known his words must be interpreted and applied in the light of 
that purpose only” (Y%e Law of Nations, Book 2, Chap. 17, para. 287, 
Fenwick’s translation). Finally, it has been possible to assert that it is 
thanks to the aim indicated by the expressions of will that the convention 
as a whole acquires an objective unity of meaning (objektiae Sinnehheit) 
(Dahm, Vijlkerrerht, Vol. 111, p. 50). 

It is of interest for the question now under study to observe that in all 
internal systems of legislation, in order to reach this result, the nature of 
contracts and agreements is taken into account, “Contracts bind not only 
to what is expressly stated therein, but in addition to all consequences 
attached to the obligation according to its nature by equity, custom, or 
law” (French Civil Code, Article 1135; for the Common Law see Wind- 
field on Contracts, p, 38). It should also be remarked that technical terms 
like “mandate” or “trust”, should be interpreted in accordance with their 
technical meaning (Lauterpacht, The Development of International Law by 
the International Court, p. 60). The necessary conclusion is that even a 
clause which is reasonably clear cannot be interpreted literally if by so 
doing one reaches a result which is contrary to the purpose of the treaty 
(P.C.I.J., Series A/B, No. 64, p. 19; contra, see dissenting opinion of 
three judges, ibid., p. 26). If, in the case just referred to, the Court had 
proceeded in accordance with the majority view, it would have lent its 
sanction to the frazrs legis proposed by the Albanian Government. 
Contra legemfacit, qtri infacit quod lexyrohibet, in fraudem vero, qui salvis 
verbis legis sententiarn eius circumvenit (Digest, 1, 3, 29). All treaties must 
be interpreted so as to exclude fraud and so as to make their operation 
consistent with good faith (Oppenheim-Lauterpacht, Vol. I, Sec. 544, 
para. 13). 

Finally, it may be observed that a modern author, and one made much 
of in the arguments of South Africa, states and emphasizes the need to use 
the teleological method (Dahm, Viilkerrecht, Vol. III, pp. 43 ff.). 
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3. Les trait& multilattraux, les conventions qui ont crCC une organisa- 
tion et surtout la Charte sont soumis B des rbgles propres d’interpr6tation. 

La Charte ne semble pas se situer dans le cadre de la convention sur 
le droit des trait&. Pour l’interpr&ter, on ne doit pas appliquer par analo- 
gie les rkgles de droit interne sur les contrats, mais plutBt les rkgles sur 
I’iaterprCtation des lois et statutes (Restament, lot. cit., par. 146, p. 1965; 
Dahm, lot. cit., III, p. 55). 

On ne doit pas oublier que l’Assembl6e g&-&ale et le Conseil de stcu- 
ritB ont la responsabilitk de promouvoir les buts tnoncts dans la Charte. 
11s ne peuvent pas rester 1iCs par les intentions possibles des redacteurs, 
non seulement parce qu’il est difficile de connaFtre ces intentions (si l’on 
connaft les intentions de ceux qui parlent, on ignore les intentions de ceux 
qui se taisent et votent), mais aussi parce que I’interprCtation subit une 
dvolution nkcessaire qui, comme dans le droit interne, doit s’adapter aux 
circonstances du moment et aux exigences pr6visibles de l’avenir. Le 
texte se sCpare de ses auteurs et vit de sa propre vie (opinions dissidentes 
d’Atllvarez dans C.I.J. Recueil I950, p. 18, et C.1.J. Recueil 1951, p. 53; 
Dahm, Zoc. cit., III, p. 55). 

Aux Nations Unies (( chaque organe doit done, tout au mains en pre- 
mier lieu, dkterminer sa propre compttence )I (C.I.J. Recueii 1962, p. 168). 
Quand un organe prend une rbolution, oil existe au mains une forte 
prtsomption prima facie de validitk et de rBgularitC )I (opinion individuelle 
de sir Gerald Fitzmaurice, ibid., p. 204). On a CtC jusqu’Zt penser que les 
rQolutions de 1’AssemblCe et du Conseil, la pratique de l’un et de l’autre, 
facta concludentia, pouvaient &tre considCrCes comme une interprktation 
authentique (camp. Dahm, lot. cit., p, 50), ayant en tout cas un caractere 
obligatoire pour ce qui est des questions qui touchent le (( maintien de la 
paix, le rkglement des conflits et mCme la plupart des activitts de I’Organi- 
sation I) (opinion individuelle de sir Gerald Fitzmaurice, C.I.J. Recueil 
1962, p. 213). 

Sur l’organisation des Nations Unies, la Cour a dit: 

((On doit admettre que ses Membres, en lui assignant certaines 
fonctions, avec les devoirs et les responsabilitks qui Ies accom- 
pagnent, l’ont revetue de Ia compktence nkessaire pour lui permettre 
de s’acquitter effectivement de ces fonctions )) (C.I.J. Recueil 1949, 
p. 179); 

ales droits et devoirs d’une entitk telle que l’organisation doivent 
dtpendre des buts et des fonctions de celle-ci, CnoncCs ou impliquks 
par son acte constitutif et dCveIoppCs dans la pratiquee (C.I.J. 
Recueil1949, p. 180). 

Sur l’interprttation de la Charte, on a dit ceci : 

(( On peut affirmer en toute confiance que les dispositions particu- 
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3. Multilateral treaties, conventions establishing an international 
organization and above all the Charter, are subject to particular rules of 
interpretation. 

The Charter would appear not to fall within the framework of the 
Convention on the Law of Treaties, To interpret it, one shduld not apply 
by analogy the rules of municipal law on contracts, but rather rules for 
the interpretation of laws and statutes (Restatement, [oc. cit., para. 146, 
p. 1965; Dahm, lot. cit., Vol. III, p, 55). 

It should not be forgotten that the General Assembly and Secuiity 
Council have the responsibility of promoting the purposes laid down in 
the Charter. They cannot remain bound by the possible intentions of the 
draftsmen, not only because it is difficult to know what those intentions 
were (while the intentions of those who speak are known, the intentions of 
those who give their vote in silence are not), but also because inter- 
pretation necessarily undergoes a process of development, and, as in 
municipal law, must adapt itself to the circumstance of the time’and to the 
requirements, so far as they are foreseeable, of the future. The text breaks 
away from its authors and lives a life of its own (dissenting opinions of 
Judge Alvarez, 1.C.J. Reports 1950, p, 18, and I.C.J. Reports 1951, p. 53; 
Dahm, lot. cit., Vol. III, p, 55). 

In the United Nations, “each organ must, in the’first place, at least, 
determine its own jurisdiction” (I.C.J. Reports 1962, p. 168). When an 
organ adopts a resolution, “there must arise at the least a strong prima 
facie presumption” of validity and propriety (separate opinion of Judge 
Sir Gerald Fitzmaurice, ibid., p. 204). It has even been considered that the 
resolutions of the Assembly and the Council, the practice of those organs, 
facta concludentia, couId be considered as constituting an official inter- 
pretation (interpre’tation authentique) (cf. Dahm, lot. cit., p. 50), involving 
in any case a duty to carry them out so far as questions which relate to 
“peace-keeping, dispute-settling and, indeed, most of the political 
activities of the Organization” are concerned (separate opinion of Judge 
Sir Gerald Fitzmaurice, I.C.J. Reports 1962, p. 213). 

Concerning the United Nations Organization, the Court has said : 

“It must be acknowledged that its Members, by entrusting certain 
functions to it, with the attendant duties and responsibilities, have 
clothed it with the competence required to enable those functions to 
be effectively discharged” (I.C.J. Reports 1949, p. 179); 

“ 
.  .  .  the rights and duties of an entity such as the Organization must 

depend upon its purposes and functions as specified or implied in its 
constituent documents and developed in practice” (I.C.J. Reports 
1949, p. 180). 

On the interpretation of the Charter it has been said that: 

“It may with confidence be asserted that its particular provisions 
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likes dela Charte doivent recevoir une large et lib&ale interprbtation, 
B moins que le contexte d’une disposition particulikre n’exige le 
contraire, ou qu’il ne se trouve ailleurs dans la Charte quelque chose 
qui impose we interprktation plus Ctroite et plus 1imitCe 11 (opinion 
individuelle de sir Percy Spender, C.I.J. Recueil 1962, p. 185). 

En effet, la Cour enseigne clue, pour l’interprttation de la Charte, on doit 
tenir compte de ses buts fondamentaux, et admettre qu’elle a les pouvoirs 
ntcessaires pour les accomplir, 11 par une conskquence nkessaire )) (C.I.J. 
Reck1 1949, p. 182; opinion individuelle de sir Gerald Fitzmaurice, 
C.I.J. Rectreil 1962, p, 208-215); 11 lorsque l’organisation prend des 
mesures ,. . approprikes B l’accomplissement des buts d&larks des 
Nations Unies, il est A presumer que cette action ne dkpasse pas les 
pouvoirs de I’Organisation )I (i&f., p. 168). On peut done tenir pour un 
critkre autorisC la conclusion suivante: (( Le sens du texte en question 
sera &lucidC par les buts CnoncCs en we desquels les termes de la Charte 
&t CtC r&dig&s )) (opinion ivdividuelle de sir Percy Spender, ibid., p. 187). 

111, ia4 VALIDITI? DES RkSOLUTlONS 

A. Observation g&rale 

Etant donnt la nature de la Charte et les pouvoirs des principaux 
organes de I’ONU, on doit considker que la prtsomption en faveur de 
la validit des r&solutions de ces organes est fondCe sur leur facultC 
d’interprker la Charte, et de la faire exfacris, c’est-g-dire par le fait m&me 
qu’ils ont adopt6 une rksolution. 

Pour contester la validit d’une rCsolution, on ne peut se borner B 
soutenir qu’il est possible de trouver une meilleure interprktation; on ne 
pourra la critiquer que si l’on montre l’impossibilitk absolue de trouver 
une raison quelconque, m&me discutable, sur laquelle fonder l’inter- 
pr&ation favorable A la validitk. 

B. L’abstention des membres permanents 

On a dit: 

(( 11 est dkj& bien connu qu’un amendement coutumier de la Charte 
est intervenu dans la pratique du Conseil de skuritt, en ce sens que 
I’abstention d’un Membre permanent p&sent A la sCance n’est pas 
assimifCe A l’exercice du droit de veto n (opinion dissidente de 
M. Bustamante, C.I.J. Recueil 1962, p, 291 ; voir aussi ibid., p. 172, 
175, 176; avec certaines rkserves, opinion individuelle de sir Gerald 
Fitzmaurice, ibid., p. 210). 
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should receive a broad and liberal interpretation unless the context of 
any particular provision requires, or there is to be found elsewhere in 
the Charter, something to compel a narrower and restricted inter- 
pretation” (separate opinion of Judge Sir Percy Spender, I.C.J. Re- 
ports 1962, p. 185). I 

The teaching of the Court is, in fact, that for the interpretation of the 
Charter account must be taken of its fundamental purposes, and it must 
be recognized that it has the powers which are necessary to achieve 
them “by necessary implication” (I.C.J. Reports 1949, p. 182; separate 
opinion of Judge Sir Gerald Fitzmaurice, I.C.J. Reports I962, pp. 20% 
215); “when the Organization takes action which, . . [is] appropriate for 
the fulfiIment of one of the stated purposes of the United Nations, the 
presumption is that such action is not ultra vires the Organization” 
(I.C.J. Reports 1962, p. 168). One may therefore regard as an authoritative 
criterion the following conclusion: “The meaning of the text will be 
illuminated by the stated purposes to achieve which the terms of the 
Charter were drafted” (separate opinion of Judge Sir Percy Spender, 
ibid., p. 187). 

I II. THE VALIDITY OF THE RESOLUTIONS 

A, General Observation 

In view of the nature of the Charter and the powers of the principal 
organs of the United Nations, the presumption in favour of the validity of 
the resolutions of those organs must be taken to be based upon their 
power to interpret the Charter, and to do so exfuctis, that is to say by the 
very fact that they have adopted a resolution. 

To challenge the validity of a resolution, it is not sufficient merely to 
allege that it is possible to find a better interpretation ; a resolution can 
only be criticized if it is demonstrably absolutely impossible to find any 
reason whatsoever, even a debatable one, upon which an interpretation 
favourable to the validity of the resolution may be based. 

B. The Abstention of the Permanent Members 

It has been said that: 

“It is already well known that an unwritten amendment to the 
Charter has taken place in the practice of the Security Council, 
namely, to the effect that the abstention of a permanent member 
present at a meeting is not assimilated to the exercise of the right to 
veto” (dissenting opinion of Judge Bustamante, I.C.J. Reports 1962, 
p. 291; see also I.C.J. Reports 1962, pp. 172, 175 and 176, and with 
certain reservations, separate opinion of Judge Sir Gerald Fitz- 
maurice, ibid,, p. 210). 
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En v&it6 cettc apprkiation de l’abstention n’est pas seulement b&e 
sur une pratique incontestte 1, e]le rtsulte aussi forckment de la nature du 
silence et du but du droit de veto *. 

Le silence doit ttre interprCtC; selon la situation et les circonstances, il 
peut signifier une nkgation, mais aussi une acceptation. D’apr&s l’inter- 
prktation coutumibre, dans un scrutin au Conseil, l’abstention d’un 
membre peut signifier que ce membre a un doute sur le bien-fond6 de la 
rtsolution, mais qu’il ne veut pas emp&cher son adoption. 11 s’agit non pas 
d’un simple silence mais d’une abstention dent on sait qu’elle sera 
considtrke comme une intention de ne pas empkher I’adoption de In 
resolution. 

En outre, la condition du u vote affirmatif )) exigCe par l’article 27 de la 
Charte peut s’appliquer aussi bien au contenu de la r&solution qu’g 
l’adoption de la rksolution. Au dernier moment, sauf r&serve expresse 
d’un membre, un vote affirmatif intervient sur la validit de la r&solution. 
Les membres permanents ne sont pas obligts de voter d’une manibre 
dkterminte et ils peuvent se prononcer en s’abstenant. 

On ne peut pas oublier non plus que le droit de veto est un privikge, 
qu’on peut done y renoncer et le modifier ill meius; et, en tout cas, qu’on 
ne doit pas I’interprtter extensivement (privilegia restringenda sunt), 

L’amendement apportC B la Charte en 1965 confirme cette interprkta- 
tion. La pratique du Conseil sur les abstentions &ant connue des rCdac- 
teurs, si l’on n’a pas changC le texte sur cette question, c’est semble-t-i1 
parce qu’on n’a pas voulu changer la pratique antckieure. 

C. Les r&o&ions du Conseil de s&curitt 

a) L’article 24 de la Charte 

L’interprkation restrictive proposCe par 1’Afrique du Sud ne peut pas 
etre acceptte. 

Le Conseil a 11 la responsabilitk principale du maintien de la paix )). On 
ne peut pas nier, semble-t-i], que l’occupation iNgale d’un tcrritoire 

I Stavropoulos, 11 The Practice of Voluntary Abstentions by Permanent Members 
of the Security Council under Article 27, Paragraph 3, of the Charter of the United 
Nations )I (The American Journal of International Law, vol. 61, no 3, juillet 1967, 
p. 737-152). 

2 Dkjzl g la SociCtk des Nations, I’article 19, paragraphe 5, du Rbglement intkrieur 
de I’Assemblke disposait que les reprksentants s’abstenant de voter devaient Btre 
consid&& comme non prtsents. Rolin l’explique en disant qu’on ne d&sire pas que 
I’indiff&ence ou les doutes de certains Membres sur une question & propos de 
laquelle l’unanimitk des autres Membres est certaine puisse emp&cher le vote; si 
I’un des Membres ne se considkre pas fond& &user de son droit d’opposition quand 
I’unanimitk est requise, il peut s’abstenir saris invalider ]e vote. InterprCtation selon 
laquelle, d’aprbs Riches, on considkre que ceux qui s’abstiennent ant donne leur 
approbation tack ?I I’action de I’AssemblCe, T/ze Unmzitnity RzIIe and the League of 
Nations, Baltimore, 1933, p, 43. 
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In fact this interpretation of abstentions is not merely based upon an 
undisputed practice l, it also necessarily follows from the nature of 
silence, and from the purpose of the right of veto 2. 

Silence must be interpreted according to the situation and the circum- 
stances, it may indicate a negation, but it may also mean an acceptance. 
In the voting of the Security Council, according to the customary inter- 
pretation, the abstention of a member may mean that that member has 
some doubt as to the validity of the resolution, but does not wish to 
prevent it being adopted. It is not a matter of mere silence, but of an 
abstention which, it is known, will be taken as an intention not to prevent 
the adoption of the resolution. 

Furthermore, the condition of the “affirmative vote”, required by 
Article 27 of the Charter, may just as well apply to the content of the 
resolution as to the adoption of the resolution. At the last moment, 
subject to the possibility of an express reservation by one member, an 
affirmative vote takes place on the validity of the resolution. The per- 
manent members are not obliged to vote in any particular way, and they 
may express their position by abstaining. 

Nor can it be overlooked that the right of veto is a privilege, and that 
therefore it can be renounced and can be modified in meius; and in any 
case that it should not be interpreted extensively (privilegia restringenda 
sun t) , 

The 1965 amendment of the Charter confirms this interpretation. The 
practice of the Council regarding abstentions was known to the draftsmen, 
and if the text was not altered on this point, it would appear that it was 
because it was not intended to change the previous practice. 

C. The Resolutions of the Security Council 

(a) Article 24 of the Charter 

The restrictive interpretation proposed by South Africa cannot be 
accepted. 

The Council has “primary responsibility for the maintenance of. . . 
peace”. It seems undeniable that the illegal occupation of a territory with 

’ Stavropoulos, “The Practice of Voluntary Abstentions by Permanent Members 
of the Security Council under Article 27, Paragraph 3, of the Charter of the United 
Nations”, The Americnn Jorrrnnl of Intemntionnl Law, Vol. 61, NO. 3, July 1967, 
pp. 131-752. 

z In the time of the League of Nations, Art. 19, para. 5, of the Rules of Procedure 
of the Assembly provided that representatives who abstained from voting were to be 
considered as not present. Rolin explains this by saying that it is undesirable that the 
indifference or doubts felt by certain Members on a question on which it is certain 
that the other Members will be unanimous should be able to prevent it being voted; 
if one Member does not consider itself justified in using its right of opposition when 
unanimity is required, it may abstain without rendering the vote invalid. This is an 
interpretation, according to Riches, by which those who abstain are regarded as 
having given tacit approval to the action of the Assembly: The Umnirnity Rule and 
tile Leflgue of Nations, Baltimore, 1933, p. 43. 
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envers ]equel les Nations Unies ont accept6 I( une mission sacrie )) soit un 
acte contraire au maintien de la paix. 

La Cour a dit qu’on doit reconnaitre que la Charte, en confiant B un 
organe certaines fonctions, avec les responsabilitks et les devoirs corrkla- 
tifs, a donnk 8. l’organe la compCtence nkessaire pour S’en acquitter 
dGment (C.I.J. RecueilI949, p. 179 et 182; C.I.J. Recud 1954, P. 57). 

Le paragraphe 2 de l’article 24 n’impose pas une interprktation restric- 
tive l. La r&f&ence aux (( pouvoirs sptcifiques accord& au Conseil )) par les 
chapitres VI, VII, VIII et XII ne veut pas dire qu’il posskde uniquement 
ces pouvoirs. Non seulement il peut avoir ceux que prkvoient d’autres 
rkgles de la Charte, mais encore il doit avoir ceux qui lui sont nkessaires 
pour accomplir ses devoirs. Les mots Icpouvoirs spkifiques accord& )) 
signifient simplement que, dans les chapitres en question, ces pouvoirs 
sont rCglts d’une man&e particulibre pour I’accomplissement des devoirs 
et responsabilitts dont il s’agit. 

Pour examiner la compktence du Conseil de s6curit6 A I’Cgard des 
mandats, la mention du chapitre XII faite 9 Particle 24 de la Charte 
prksente une grande importance. 

L’article 80, comme on aura l’occasion de le montrer, a pour but 
principal d’kviter que les droits des peuples sous mandat soient modifit% 
directement ou indirectement de quelque manikre que ce soit. Lorsque la 
SociBtk des Nations s’est &einte, les Nations Unies ont assume la respon- 
sabilitb qui incombait & la SdN envers ces peuples. La mention du 
chapitre XII dans l’article 24 fait penser que le Conseil a les pouvoirs 
spkcifiques nkessaires pour s’acquitter de ses devoirs envers les peuples 
sous mandat, 

11 est fort possible que les redacteurs de l’article 24 n’aient pas pens6 & 
I’article 80 mais il est probable aussi que les rkdacteurs de l’aiticle 80, ou 
la plupart d’entre eux, auraient accept6 cette interprktation, Ctant donnC 
leur int6r&t pour le maintien des droits des peuph sous man&t, 

Quoi qu’il en soit, la lettre de l’article 24 ne permet pas d’exclure, Sam 
une raison spkiale, l’article 80 du chapitre XII; l’objet de l’article 24, qui 
est de maintenir la paix et la s6curitb internationales dans le respect des 
buts et principes des Nations Unies, invite A tenir compte de l’article 80. 
L’objet de l’article 80 en ce qui concerne la conservation des droits des 
peuples sous mandat ne peut &tre atteint que si le Conseil de sCcurit6 a la 
compktence voulue. 

Cela &ant, s’il n’y a pas une raison convaincante de donner A l’article 24 
une interpretation restrictive et contraire A ses termes clairs, on est obligk 

1 La responsabilitC principale confike au Conseil impose qu’on lui reconnaisse 
des pouvoirs gknkraux, une residual competence. Voir Castaiieda, Legnl effects of 
United Nafians Resolutions, 1969, p. 12. 
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regard to which the United Nations has accepted “a sacred trust” is an 
act contrary to the maintenance of peace. 

The Court has said that it must be acknowledged that the Charter, by 
entrusting certain functions to an organ, with the attendant duties and 
responsibilities, has conferred upon that organ the competence required 
duly to discharge them (I.C.J. Reports 1949, pp. 179 and 182; I.C.J. 
Reports 1954, p. 57). 

Paragraph 2 of Article 24 does not make a restrictive interpretation 
inevitable l, The reference to the “specific powers granted to the Security 
Council” by Chapters VI, VII, VIII and XII does not mean that it has 
only those powers. Not merely may it have those provided for in other 
provisions of the Charter, but in addition it must have those which are 
necessary to it for the fulfilment of its duties. The words “the specific 
powers granted . , .” simply mean that in the Chapters referred to, these 
powers are regulated in a particular way for the fulfilment of the duties 
and responsibilities in question, 

For the purpose of examining the jurisdiction of the Security Council 
with regard to mandates, the mention of Chapter XII in Article 24 of the 
Charter is of great importance, 

The principal purpose of Article 80, as we shall have to demonstrate, 
is to avoid any alteration of the rights of peoples subject to mandate, 
directly or indirectly, in any manner whatsoever. When the League of 
Nations came to an end, the United Nations took over the responsibility 
of the League towards those peoples. The mention of Chapter XII in 
Article 24 leads to the view that the Council has the specific powers 
necessary for the fulfilment of its duties toward the peoples under mandate. 

It is very possible that those who drafted Article 24 were not thinking 
of Article 80, but it is also probable that those who drafted Article 80, or 
the majority of them, would have accepted this interpretation, in view of 
their interest in the conservation of the rights of the peoples subject to 
mandate. 

However that may be, the wording of Article 24 does not permit of 
Article 80 of Chapter XII being excluded without special reason; the 
purpose of Article 24, which is to maintain international peace and secu- 
rity, through respect for the purposes and principles of the United Na- 
tions, calls for Article 80 to be taken into account. The object of Article 
80 with regard to the conservation of the rights of the peoples subject to 
mandate can only be achieved if the Security Council possesses the 
necessary competence. 

This being so, if there is no convincing reason why Article 24 should be 
given an interpretation which is restrictive and contrary to its clear 

1 The principal responsibility entrusted to the Council requires that it be regarded 
as having a residual competence: Castaiieda, Le& Effects of United hktions Resolu- 
tions, 1969, Q. 72. 
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d’interprbter I’article 24 en ce sens que I’Organisation a confik au COnSeil 
les pouvoirs suffisants pour que les Nations Unies s’acquittent de kurs 
devoirs, selon l’article %O. 

b) La non-abstention des membres parties ci un diffkrend (art. 27, par. 3, 
de la Charte) 
L’argument tire de cette observation par I’Afriqne du Sud est saris 

force du moment que l’on ne pent pas qualifier de diffkrend son refus de 
remplir ses obligations de mandataire, comme on vient de le voir. 

c) L’Afrique da Sud n’a pas et& colzviee ci participer sax discussions du 
Conseil (art. 32 de la Charte) 

L’argument tire de cette observation tombe dks lors qu’il n’y a pas 
de diffkrend. L’Afrique du Sud avait un int&Ct dans les discussions; 
non seulement elle n’ktait pas partie g un diffkrend, mais encore elle 
ne s’est pas prtoccupke de se faire convier, ce qui est un indice qu’elle 
ne se considtrait pas, g ce moment-k, comme partie 5 un diffkrend au 
sens juridique. 

D. La &solution 2145 (XXI) de 1’Assemblke gcMrale 

On a mis en doute la validit de cette rksolution de I’AssemblCe, en 
soutenant que la comp&ence de I’Assembke est IimitCe a des recom- 
mandations (art. 10 et art, 1 I, par, 2 de la Charte). La Cour a dt5ja 
essay& de dissiper ce doute. ccTandis que c’est le Conseil de s&n-it6 qui 
possbde le droit exclusif d’ordonner une action coercitive, Ies fonctions 
et pouvoirs de I’Assemblbe g&-kale selon la Charte ne sont pas IimitCs 
a la discussion, a I’examen, k 1’6tude et 8. la recornmandation; ses attri- 
butions ne sont pas simplement de caractbre exhortatif )) (C.I.J. Recueil 
1962, p. 163). ((La Cour estime que la sorte d’action dont il est question 
g I’article 1 I, paragraphe 2, est une action coercitive )) (ibid., p. 164). 

On ne doit pas oublier que l’article I8 parle indistincte.ment des recom- 
mandations et des decisions de I’Assembke. Parmi les recommandations 
sur les ‘(questions importantes )), il y en a qui ont I( un effet de caractkre 
imptratif )) (ibid., p. 163). 

Parmi ces ((questions importantes 11 sont mentionnkes (( les questions 
relatives au fonctionnement du regime de tutelle I), c’est-h-dire celles qui 
relkvent du chapitre XII de la Charte (cc RCgitne international de tutelle )I), 
Une des rkgles en cause est l’article 80, qui a Ctabli le rkgime des mandats 
jusqu’au moment oh les territoires SOLIS mandat seraient placks sous le 
rCgime de tutelle I. 

1 LOrs de la 37’ seance du Comitb de coordination on a dit: (( L’examen du 
nouveau membre de phrase propok par le Comitk II/I (( Les questions relatives 
au fonctionnement du systkme de tutelle,) am&e le Cornit& d conclure que ces 
Westions comprennent les accords de tutellc, les dkisions relatives au rapport et 
tout ce qui a trait au regime de tutelle. 11 (UNCIO, vol. XIX, p. 324, citation de 
c.I.J. Mhoires, ProcPdrrre de vote opplicoble mx questions to~chont [es r~~pports et 
Wtiolzs relatifs ou Territoire du S&-Oldest ofiicgin, p, 49.) 
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terms, Article 24 must be interpreted as meaning that the Organization 
has entrusted to the Council powers which are sufficient for the United 
Nations to perform its duties, in accordance with Article 80. 

(b) The Non-Abstention of the Members Parties to a Dispute (Art. 27, 
para. 3, of the Charter) 

The argument based on this observation by South Africa loses its 
force once it is clear that it is impossible to describe its refusal to fulfil 
its obligations as Mandatory as a “dispute”, as has just been observed. 

(c) South Africa Was not Invited to Participate in the Discussions of the 
Security Council (Art. 32 of the Charter) 

This argument falls away if there is no dispute. South Africa had an 
interest in the discussions; but not merely was it not a party to a dispute, 
but also it did not take the trouble to see that it was invited, which is an 
indication that it did not, at that time, consider that it was a party to a 
dispute in the legal sense. 

D. General Assembly Resolution 2145 (XXI) 

Doubt has been cast on the validity of this Assembly resolution, on the 
ground that the competence of the Assembly is confined to making 
recommendations (Art. 10 and Art, II, para. 2, ofthe Charter). The Court 
has already endeavoured to resolve this doubt. “While it is the Security 
Council which, exclusively, may order coercive action, the functions and 
powers conferred by the Charter on the General Assembly are not con- 
fined to discussion, consideration, the initiation of studies, the making of 
recommendations; they are not merely hortatory” (I.C.J. Reports 1962, 
p. 163). “The Court considers that the kind of action referred to in Article 
11, paragraph 2, is coercive or enforcement action” (ibid., p. 164). 

It should not be forgotten that Article 18 refers without distinction to 
recommendations and to decisions of the Assembly. Among the recom- 
mendations on “important questions”, there are some which “have dispo- 
sitive . , . effect” (ibid., p, 163). 

Among these “important questions”, mention is made of “questions 
relating to the operation of the trusteeship system”, that is to say, ques- 
tions relating to Chapter XII of the Charter (“international trusteeship 
system”). One of the rules in question is Article 80, which settled what 
the position of mandates would be up to the time when the mandated 
territories would be placed under the trusteeship system l. 

I At the 37th meeting of the Coordination Committee it was said that “Discussion 
of the new phrase from Committee II/I ‘questions relating to the operations of the 
trusteeship system’ brought an understanding that the questions embraced trust 
agreements, decisions on reports, and everything else relating to the system”(UNCI0 
dots., Vol. XVII, p. 324, quoted in I.C.J. Plenditrgs, Voting Procedure on Questions 
relating to Reports and Petitions Concesning the Territory of South West Africa, 
p* 49), 
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Si I’on admct que les Nations Unies ont accept6 de recevoir de la 
Sociktb des Nations la I( mission sacrCe II de veiller & ce clue les droits 
d’aucun peuple sous mandat ne soient modifiCs, et si l’on admet que 
c’est 18 un des buts de la Charte, on doit aussi reconnaitre que I’Assem- 
bike a les pouvoirs nkcessaires pour remplir ses devoirs (voir opinion 
individuelle de sir Percy Spender, ibid., p, 186-187). 

Les termes de la rksolution, en dkclarant que 1’Afrique du Sud ((a 
failli B ses obligations en ce qui concerne l’administration du Territoire 1)) 
qu’elle (1 a, en fait, denon& le mandat )), et que le mandat est (( termink 11, 
montrent clairement le caractbre et le but de la rksolution. 

La r&solution n’impose par elle-m&me aucune obligation speciale ou 
charge aux Etats, hormis 1’Afrique du Sud. Elle se limite & constater et 
B declarer la dkchkance du mandat I. Depuis la rksolution, le mandat, 
seul titre qui pouvait lbgitimer la possession du territoire du Sud-Ouest 
africain, a perdu son apparence d’existence. Situation nouvelle et qui 
doit &tre respectbe par tous, Btant don& la compktence des Nations 
Unies k cet effet. 

La rbolution 2145 (XXI) n’a certainement pas un caractkre judioiaire, 
elle n’empibte ni ne suppose un empibtement sur la compktence de la 
Cour. Les Nations Unies ont estimk le moment venu de s’acquitter de 
leurs devoirs envers le peuple de Namibie, en retirant solennellement tout 
semblant de legalit B l’occupation de son territoire par 1’Afrique du Sud. 

La r&solution ccappelle l’attention du Conseil de sBcuritB sur la prk- 
sente rksolutionr. Cela montre que I’AssemblCe se limite & sa fonction 
dtclaratoire, en conformit avec les articles 80 et 18 de la Charte et 
qu’elle demande la cooptration du Conseil pour que celui-ci determine 
la sorte d’action approprike 6 la situation, 

Le Conseil de stcuritk a rCaffirm6 la responsabilit6 spdciale des Nations 
Unies & l’kgard du peuple namibien (rCsolution 264 (1969)), a demand6 
& I’Afrique du Sud de retirer son administration du territoire de la 
Namibie (r&solution 269 (1969)) et a reaffirm& la r&solution 2145 (XXI). 
Autrement dit, il a fait siennes les r&solutions de l’AssemblCe, il les a 
affirmkes & nouveau, et s’est engage dans la voie des mesures coercitives. 

’ La rklution 2145 (XXI) est la manifestation de l’exercice d’un pouvoir- 
dwoir (&ciwn) de I’AssemblCe, en VW d’accomplir la (I mission sac&e )I que 
I’organisation IUi a confik. Par elle, I’AssemblCe a la possibilite et le devoir de 
dklarer terminde I’administration que la colnmunautt internationale a confine au 
mandataire, Pour w’il l’exerce en son nom, quand le mandataire s’ost r&Cl& indigne 
de ceth confiance. Par la rksolution 2145 (XXI), l’hssemblke a modifie la situation 
juridjwe du krritoire sow mandat, et avec elle a disparu le titre juridique de 
l’awen mandataire g la possession du territoire du Sud-Ouest africain ou Namibie. 
CM un chawment dans le statut du territoire qui doit &tre respect& par tous. 

On Peut titer des rklutions antkieures qui changent une situarioll juridique 
et font nalkc aussi des conskluences juridiques (obligations, droits) sur la ba& 
d’autres diwsikms de la Charte ou d’autres rCso]utions (&nanant pa; exemp]e &I 
Conseil); voir sur ce Point Castafieda, IOC. cit., p, 121, 
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If it is recognized that the United Nations accepted the transfer from 
the League of Nations of the “sacred trust” of guarding against any 
modification of the rights of any people under mandate, and if it is 
recognized that this is one of the purposes of the Charter, it must also be 
admitted that the Assembly has the powers necessary for the fulfilment 
of its duties (see separate opinion of Sir Percy Spender, ibid., pp. 186-187). 

The terms of the resolution, which declares that South Africa “has 
failed to fulfil its obligations iu respect of the administration of the man- 
dated territory”, and that it “has, in fact, disavowed the Mandate”, and 
that the Mandate is “terminated”, clearly show the nature and the purpose 
of the resolution. 

The resolution does not of itself lay any special obligation on States 
other than South Africa. It confines itself to noting and declaring the 
forfeiture of the Mandate l. Since the resolution was passed, the Mandate, 
the only title justifying possession of the Territory of South West Africa, 
has lost any appearance of continued existence. This is a new situation 
and one which must be respected by all, in view of the competence of 
the United Nations in this regard. 

Resolution 2145 (XXI) is certainly not judicial in nature, it does not 
encroach, and does not involve any encroachment, on the competence of 
the Court. The United Nations believed that the time had come to fulfi1 
its duties towards the people of Namibia by solemnly withdrawing any 
semblance of legality from South Africa’s occupation of the Territory. 

The resolution “calls the attention of the Security Council to the present 
resolution”. This shows that the Assembly is confining itself to its decla- 
ratory function, in accordance with Articles 80 and 18 of the Charter, and 
that it is requesting the co-operation of the Security Council so that the 
latter may determine the kind of action appropriate to the situation. 

The Security Council has reaffirmed the special responsibility of the 
United Nations with regard to the people of Namibia (resolution 264 
(1969)), called upon South Africa to withdraw its administration from 
the Territory of Namibia (resolution 269 (1969)) and reaffirmed resolution 
2145 (XXI). In other words it has adopted the resolutions of the Assembly, 
affirmed them afresh, and taken a step towards coercive measures. 

1 Resolution 2145 (XXI) is the manifestation of the exercise of a power coupled 
with a duty (officirm) of the Assembly, with a view to the fulfilment of the “sacred 
trust” entrusted to it by the Organization. Through this, the Assembly has the faculty 
and the dutv to declare terminated the administration which had been entrusted bv 
the international community to the Mandatory, to be exercised on its behalf, when 
the Mandatory has shown itself unworthy of that confidence. By resolution 2145 
(XXI), the General Assembly modified the legal situation of the mandated territory, 
and with that resolution the legal title of the former Mandatory to possession of the 
Territory of South West Afric<or Namibia disappeared : this is-a change in the status 
of the Territory which must be respected by all. 

Examoles mieht be eiven of earlier resolutions which chancre a leaal situation. and 
also give rise tolegal consequences (obligations, rights) on tlhe ba& of other piovi- 
sions of the Charter or other resolutions (for example of the Council): see Castaiieda, 
lot. cit., p, 121. 
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Iv. LA TRANSMISSION DES POUVOIRS DE LA SOCIBTI? DES NATIONS 
AUX NATIONS UNIES 

A. L’article 80 de la Charte 

1. L’Afrique du Sud est le seul de tous les Etats mandataires B avoir 
posC la question. Selon sa thbse, le mandat pour le Sud-Ouest africain 
s’est 6teint avec la dissolution de la SociCte des Nations ou, en tout cas, 
l’obligation d’envoyer des rapports annuels concernant le territoire a 
pris fin. De son c&b la Cour affirme, dans son avis de 1950, que ce terri- 
toire est soumis au mandctt et que 1’Afrique du Sud est assujettie aux 
obligations du mandat, les Nations Unies exer$ant les fonctions de 
surveillance. 

MM. McNair et Read ont exprime une opinion contraire. 11s croient 
que la surveillance de la SociBt& des Nations sur le mandataire a cess6, 
parce que Ies organes destints & recevoir les rapports n’existant plus, 
il est ainsi devenu impossible de remplir cette obligation (C.Z.J. Recueil 
1950, p. 159 et 169; opinion dissidente de M. van Wyk, C.I.J. Recueil 
1962, p. 648) l. 

Cette interprttation dtroite a btB clairement repoussee par la Cour. 
Dans I’affaire de la Barcelona Traction (exceptions yr.klin?inaires) s’est 
poske la question de la juridiction de la Cour, sur la base d’un trait& 
possedant une clause qui confbrait juridiction g la Cour permanente. 
On a dit que la dissolution de la Cour permanente rendait impossible 
l’application de cette clause (opinion dissidente de M. Morelli, C.I.J. 
Recueil3964, p. 95-96). Mais la Cour a d&lark au contraire que la Cour 
permanente ((dtait simplement un moyen d’atteindre cet objet)), c’est- 
a-dire K le rkglement judiciaire )l; il est vrai que l’ancienne Cour n’existe 
plus, mais l’obligation c( survit en substance, bien qu’elle ne puisse &tre 
exdcutee fonctionnellement “; et (1 si un autre tribunal est fourni par le 
jeu automatique d’un autre instrument liant les deux parties )I, la clause 
entre B nouveau en vigueur (C.I.J. Recueil1964, p. 38-39). Ce qui importe, 
c’est le but et non l’instrument. Le consentement B la transmission de 
pouvoirs rhulte de la condition de Membre des Nations Unies (i&cl., 
p. 35). 

Vautoritk de l’avis de 1950 est bien Btablie. Elle a BtB confirmke non 
seulement par les avis de 1955 et de 1956, mais aussi par l’arrbt de 1962 
sur les affaires du hi-Ouest africain (C.I.J. Recueil 1962, p. 333-334). 
Au surplus, la Cour a rejetb nettement les arguments de MM, McNair 
et Read (affaire de la Barceha Traction). 

L’opinion dissidente commune de sir Percy Spender et sir Gerald 
Fitzmaurice dans les affaires du Sud-Ouest africain rouvre le prob&ne 

’ McNair et Read ont estimC non pas que 1’Afrique du Sud Btait lib&e de ses 
obligations de mandataire, mais que leur mise en ceuvre pouvait etre exigbe seule- 
ment par les anciens Membres de la Sock% des Nations et devant la Cour inter- 
Rationale de Justice. 
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IV. TRANSMISSION OFPOWERS OFTHE LEAGUEOF NATIONS 
TOTHE UNITED NATIONS 

A. Article 80 of the Chnrter 

I. South Africa is the only mandatory State ever to have raised this 
question. According to its contention, the Mandate for South West 
Africa came to an end with the dissolution of the League of Nations or, 
at any event, the obligation to make annual reports concerning the 
Territory came to an end. In its 1950 Advisory Opinion the Court aft’lrmed 
that the Territory was still under mandate and that South Africa still had 
the obligations Rowing from the Mandate, the supervisory functions 
being exercised by the United Nations. 

Judges McNair and Read expressed a contrary view. They considered 
that the League of Nations’ supervision of the Mandatory had come to an 
end, because, the organs designated to receive the reports no longer exist- 
ing, it had become impossible to perform this obligation (I.C.J. Reports 
1950, pp. 159 and 169; dissenting opinion of Judge van Wyk, I.C.J. 
Reports 1962, p, 648) I, 

This narrow interpretation has been clearly discarded by the Court. 
In Barcelona Traction, Light and Power Company, Limited, Prelimirxvy 
Objections, the Court had to decide whether it had jurisdiction on the 
basis of a treaty containing a clause conferring jurisdiction on the Per- 
manent Court. It was argued that the dissolution of the Permanent Court 
made it impossible to apply that provision (dissenting opinion of Judge 
More& I1C.J. Reports 1964, pp. 95 f.). But the Court found on the 
contrary that the Permanent Court “was merely a means For achieving 
that object”, nameIy “judicial settlement” ; while it was true that the 
former Court no longer existed, the obligation remained “substantively 
in existence, though not functionally capable of being implemented”, and 
if another tribunal were “supplied by the automatic operation of some 
other instrument by which both parties are bound”, the clause again came 
into force (ibid., pp. 38 f.). The important thing was the purpose and not 
the instrument. Consent to the transfer of powers resulted from member- 
ship of the United Nations (ibid., p. 35). 

The authority of the 1950 Opinion has been firmly established. It was 
confirmed not only by the 1955 and 1956 Opinions, but also by the 1962 
Judgment in the South West Africa cases (I.C.J. Reports 1962, pp. 333 f.). 
Moreover the Court has clearly rejected the arguments of Judges McNair 
and Read (Barcelona Traction case). 

The joint dissenting opinion of Judges Sir Percy Spender and Sir 
Gerald Fitzmaurice in the South West Africa cases reverted to the prob- 

1 Judges McNair and Read did not consider that South Africa had been relieved 
of its obligations as the Mandatory, but that their performance could be demanded 
only by former Members of the League and by application to the International 
Court of Justice. 
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de la transmission des pouvoirs, en rejetant l’opinion de 1950 comme 
(( certainement erronke 1) (C.Z.J. Recueil 1962, p. 532, note 2). Attendu 
que la critique Porte sur l’interprktation de I’article 80 et sur ses ant&& 
dents (ibid,, p, 516, note l), il semble nkessaire de les Ctudier avec 
d’autant plus d’attention que la Cour a dit en 1966 ne pas vouloir pr& 
juger la question (C.I.J. Rectreil I966, p. 19). 

On ne saurait bien interpreter l’article 80 saris considkrer ses buts et 
les circonstances historiques de sa rtdaction. Les auteurs de la Charte 
avaient le ferme propos non seulement de maintenir les progrbs faits 
par la Sock% des Nations sous le regime des mandats, pour la protec- 
tion des peuples indigbnes, msis aussi de les accroitre grace au rCgime 
de tutelle. 

La Charte, et notamment son article 80, est sign&e le 26 juin 1945. 
La Socikti: des Nations existe encore. Mais avant sa dissolution, le 
regime de tutelle et l’article 80 ne pourront pas &tre appliqu6s. Comme 
les Etats et les experts qui s’occupent de la crkation des Nations Unies 
et de la liquidation de la Socibtk des Nations sont pratiquement les 
m&mes, il est possible de r6diger la Charte en envisageant la liquidation 
prochaine de la Sociktk des Nations. 

L’article 80 ne pouvait pas Ctre appliquk immbdiatement. Jusqu’au 
moment de la liquidation de la SdN, il n’a aucune fonction. Les mandats 
sont encore exercks au nom de la SociCtk des Nations, et jusqu’& la 
liquidation ils ne peuvent &tre convertis en Welles ou passer sous le 
contrBle des Nations Unies. L’action de l’article 80 est soumise & une 
condition suspensive. C’est en prtvision du moment oil il jouera qu’on 
&abIit la clause qu’on a cru pouvoir qualifier de (( conservatoire )). Celle-ci 
precise que les dispositions du chapitre XII (spkciakment les art. 75 et 
77) ne modifieront pas les rtgimes existants des mandats. Mais on prBvoit 
en outre un regime transitoire, pour la ptriode qui doit s’kcouler entre 
la liquidation de la Sociktk des Nations et la conclusion des accords de 
tutelle. Ce rkgime transitoire vise seulement les territoires soumis au 
systkme des mandats, c’est-k-dire les (( territoires actuellement sous 
Mandat )), parce qu’on n’avait pas la possibilitk de soumettre au regime 
transitoire, par la simple application des dispositions de la Charte, les 
autres territoires CnumBrCs dans l’article 77, 

Pour ces territoires encore sous mandat, on stipule que les nouvelles 
dispositions de la Charte ne modifieront (1 directement ou indirectement 
en aucune manitre les droits quelconques d’aucun Etat ou d’aucun 
peuple ou les dispositions d”actes internationaux en vigueur auxquels 
des Membres de l’organisation peuvent Ctre parties D. Ces territoires 
restetit done, jusqu’au moment de Ia conclusion des accords de tutelle, 
(( sous Mandat )) (art. 80; art, 77). 

2. L’interprktation proposke semble &tre bien dans la ligne de l’avis 
de 1950. Ii ne faut pas oublier nkanmoins que I’avis a 616 critiqut par des 
auto&&s. On a soutenu que l’article 80 n’est plus qu’une ((clause de 

179 



NAMIBIA (S.W. AFRICA) (SEP. OP. DE CASTRO) 191 

lem of the transmission of powers, rejecting the 1950 Opinion as “defin- 
itely wrong” (I.C.J. Reports 1962, p. 532, note 2). As this criticism relates 
to the interpretation of Article 80 and to its background, careful study of 
these matters would seem to be called for (ibid, p. 516, note l), particu- 
larly as the Court stated in 1966 that it did not wish to prejudice the 
question (I.C.J. Reports 1966, p, 19). 

Article 80 cannot be properly interpreted without considering its pur- 
poses and the historical context of the time when it was drafted. The 
framers of the Charter were determined not only to maintain the progress 
made in the protection of indigenous peoples by the League of Nations 
under the mandates system, but also to intensify it through the trustee- 
ship system. 

The Charter, including Article 80, was signed on 26 June 1945. The 
League of Nations still existed. Before its dissolution, the trusteeship 
system and Article 80 co& not be implemented. As the States and 
experts involved in the creation of the United Nations and the liquida- 
tion of the League of Nations were practically the same, it was possible 
to frame the Charter with the forthcoming liquidation of the League of 
Nations in mind. 

Article 80 could not be applied at once. It had no function until the 
League of Nations was liquidated. The mandates were still exercised on 
behalf of the League of Nations, and until its liquidation they could not 
be converted into trusteeships or come under the supervision of the 
United Nations. The operation of Article 80 was subject to a suspensive 
condition. It was with a view to the time when it would come into opera- 
tion that the provision which has been called a “conservatory” clause was 
included. This clause stipulates that the provisions of Chapter XII 
(particularly Arts. 75 and 77) would not alter the existing mandates 
regime. But in addition provision was made for a transitional rbgime, 
for the period which must elapse between the liquidation of the League of 
Nations and the conclusion of trusteeship agreements. This transitional 
rCgime related only to the territories administered under the mandates 
system, namely “territories now held under mandate”, because there was 
no possibility of placing the other territories listed in Article 77 under 
the transitional rCgime by the mere application of the provisions of the 
Charter. 

For the territories still held under mandate, it was providtd that none 
of the new provisions of the Charter would “in or of itself. . . alter in any 
manner the rights whatsoever of any States or any peoples or the terms 
of existing international instruments to which Members of the United 
Nations may respectively be parties”. These territories therefore remained, 
until the conclusion of trusteeship agreements, “held under mandate” 
(Art. 80; Art. 77) 

2. The interpretation proposed seems closely in accordance with the 
Advisory Opinion of 1950. But one may not overlook the fact that that 
Opinion has been criticized by certain authorities. It has been main- 
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sauvegarde,, destinbe B empkher que les dispositions du chapitre XII 
L( soient interpre’t&es de faGon B avoir des effets dbpassant leur objectif,,, 
et que son x seul but 1) est d’empkher une interprhtation permettant de 
(< modifier des droits existant,* antkrieurement a un certain h%men~ )I 

(opinion dissidente commune Spender et Fitzmaurice, c.1.J. Recueil196J, 
p. 516, note). 

Ces affirmations s’appuient sur un membre de phrase de I’article (((ne 
sera interprdtke comme modifiant... II), mais elles ne donnent d’expli- 
cation ni sur l’objet de l’article ni sur les droits clil’il vise A conserver. 
Or on ne peut accepter saris explication que la seule fonction de l’article 
80 soit celle d’une clause interprktative au sens technique. 

C’est pourquoi des explications ont Btb propokes. On a dit qtle I’article 
80 concernait les droits confk%s par les mandats, mais seulement pour 
la pkriode allant de I’entrke en vigueur de la Charte B la liquidation de 
la Soci&tB des Nations, On a pens& aussi qu’il visait Ies droits qui dkivent 
des accords de tutelle. 

Ces efforts se sont rCvk16s inutiles. 11s ne tiennent pas compte de ce 
que la rbgle de l’article 80 est applicable seulement c(jusqu’A ce que ces 
accords [les accords particuliers de tutelle] aient Btk conclus )). Done, elle 
est applicable aprh la liquidation de la Soci&$ des Nations et jusqu’ri la 
conclusion des accords, et elle n’est pas applicable apr2s la conclusio~z 
des accords. 

L’interprktation proposee par I’avis de 1950 semble done la seule 
conforme au but et & la lettre de l’article 80. 11 est vrai que le libel16 de 
cette disposition n’est pas trhs clair, mais la lecture des travaux prbpa- 
ratoires donne l’impression qu’il rksulte du souci des rkdacteurs de tenir 
compte de plusieurs buts et de les harmoniser dans cet article. 

I1 convient de ne pas oublier les desiderata du regime international de 
tutelle. Son ttablissement depend des accords de tutelle et jusqu’g la 
conclusion de ces accords on veut maintenir le stattl qtro. I1 est d&clarB 
dans la Charte (art. 76) que les fins essentieIles du regime de tutelle sont 
conformes aux buts des Nations Unies, &non&s ;i l’article premier. Cette 
dklaration affecte-t-elle les droits des Bats mandataires? Pour lever Ies 
doutes, on dira qu’aucune disposition du chapitre XII ne sera interpr&ke 
comme modifiant les droits quelconques d’aucun Etat (la r&serve finale 
de l’article 76 d) a le meme but). Pour conserver dams son intkgritk Ie 
regime des mandats, on croit nkcessaire de dire aussi que les dispositions 
du chapitre qui concernent la fin des mandats ne peuvent &tre interprktkes 
oomme modifiant les droits des peuples. Enfin, pour kviter toute phrase 
qui fasse penser i une survivance prolong&e des mandats, on ne s’occupe 
Pas d’eux, sauf pour rappeler qu’ils doivent &tre rempIacBs par des ac- 
cords de tutelle. Utilisant le mot N interpr&tCe )) dans le sens peu &hllique 
ofi il est emPloY6 an paragraphe‘l (le texte anglais dit: construe), le pa- 
ragraphe ‘2 de l’article 80 dit que le paragraphe 1 ne doit pas &e K inter- 
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tained that Article 80 is no more than a “saving clause” designed to 
prevent the provisions of Chapter XII from “being interpreted so as to 
operate beyond their intendment” and that its “sole purpose” is to pre- 
vent them from “being construed so as to alter existing rights prior to 
acertain event” (joint dissenting opinion of Judges Sir Percy Spender and 
Sir Gerald Fitzmaurice, I.C.J. Reports 1962, p, 516, note), 

These assertions are based on a phrase in the Article (“nothing . . . 
shall be construed . . . to alter , . .” ), but they fail to give any explanation 
as to the purpose of the Article or the rights it is meant to conserve. Now 
it is impossible to admit without any explanation that the sole function 
of Article 80 can have been that of an interpretation clause in the technical 
sense. 

Certain explanations have therefore been put forward. Article 80 
has been said to relate to the rights conferred by mandates, but only 
for the period intervening between the entry into force of the Charter 
and the liquidation of the League of Nations. It has also been regarded 
as concerning the rights derived from trusteeship agreements. 

But these efforts have been of no avail. They do not take account of 
the fact that the rule embodied in Article 80 is applicable only “until such 
[trusteeship] agreements have been concluded”, Thus it is applicable 
after the liyuidatioll of the League of Nations and until the conclusion of 
such agreements, and it is not applicable after the conclusio17 ~7 the 

agreements, 
The interpretation put forward by the 1950 Advisory Opinion would 

therefore appear to be the only one in conformity with the purpose and 
the letter of Article 80. It is true that the wording of that clause is not 
very clear, but a reading of the travaux pr&aratoires gives the impression 
that it is the result of the draftsmen’s concern to take several purposes 
into account and to harmonize them in the Article. 

Nor should the desiderata of the international trusteeship system be 
forgotten. Its establishment depended on the trusteeship agreements, and 
it was desired to main.tain the status quo until they had been concluded. 
The Charter declares, in Article 76, that the basic objectives of the trustee- 
ship system are in accordance with the purposes of the United Nations 
laid down in Article 1. The question was whether that declaration affected 
the rights of the mandatory Powers. To remove doubt on that score, it 
was decided to provide that nothing in Chapter XII should be construed 
to alter the rights whatsoever of any State (the reservation at the end of 
Art. 76 (d) was inserted with the same end in view). To keep the mandates 
system as such intact, it was also thought necessary to provide that 
nothing in the Chapter concerning the end of mandates could be con- 
strued to alter the rights of peoples, Finally, to avoid any form of words 
capable of suggesting a prolonged survival of mandates, they were not 
referred to, except by way of a reminder that they should be replaced by 
trusteeship agreements. Using the term “interpret” in the somewhat 
non-technical sense in which “interpr&er” is employed jn the French 
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11 y a aussi ~~‘;~utres r;iis(jns (lc tcnir ~~011~ I;~ll&Y I’iI~tc~J,~~li\tic)ll Iltitc 
par I’avis de 1950. 

InterprCtf, comme uric simple a 41 cl;ll]SC lit! !i~lU\‘l!)?itlllC ‘1, I’ertih X0 cst 
en r&alit6 r&jLlit ll l]&nt, ii ]‘il~ulilitk ilhSt?IllC. si !‘tbll WlSidL\rC 1~110 la 
]iq~lidatio~~ de 1~1 Soci&tC &s Nntinns itvilit Il1b iill ;lIi\ I~lillldil~S 011 illIS 

obligations des n-mclataires, l’arliclc est priv? tlcr tcM(c higI\iticntio~~ 
pratique. Dalls cc sells McNair aLait raisou tk dirt a t\t~‘il ~41 dittiuilc 
d’apercevoir la pertirlellce dc cet artick 1) Ic‘./..r. fh’WL’i/ /r13tl, 1’. 160). 
Mais esr-ce Lllle bonne mt$thode d’interpr~t;llitlrl d’iiri’ii of’ d IU cw~iusion 
absurde ~u’uI~ article de la Chrte pr&scntc IIIW iIluliiitd tC)tiIIC? 

3. Les ant&$dents de I’article 80 onl dtk hiw t.!tudih, ~~~IllIllC 011 peUt 
]e voir dans les publications de Ia Cour sur ICS i\lfikircs 11~ ~%&‘~w.v/ 
qf~jc&~f. Les examiller h nouveau scruil alourdir inutihwit cl’ttc qhinn. 

Mais il pourra &re utile de reproduire ~WI~WS tesks liGji\ GHII\IIS tic In 
Cow en 1950. 

Le 14 lnai 1945, d San Francisco, ill1 coniit~ 4 dL’ IL1 (‘omti~ission II, Ic 
dC16guB de I’Afrique du Sud a dit quc 11 les contlihns dcs rllarrtl;lts aetucls 
ne pourraient &tre modifiks saris Ic ccrIwxterntmt tic IU hissaacc man- 

dataire )I. Son souci ttait la dCfcnse dcs hits cles li~nh, diIIIS I:\ ptiriotlc 
anthieure aux accords de lutelIe. Le tli?lCgui, de I”I$yptc s’cst inthssk 
B la sauvegarde des droits des pcuplcs SOUS miIndiIt+ 1% II. I:t proposition 

du dBkguE, des Etats-Unis d’aprb layuellc tous Ids rlroits cxistnnts 11 dc- 
meurent exactwent: tels qu’ils s~)nIn _- I( ils W Wilt ni iltl~ftIetltk ni 
diminu6s )) - (UNCIO, vol. X, p3 442 cl 491 ; citations tlnns C'.I.J. hlckoi- 
ES, Statllt intermtional dbl Strfl-Clues/ ufiicwirr, p. 9X), I )i\llS Ic nhh! 
sens, Stassen a dit que le bul: est IL de protkgcr Its tlroits pc&nt I;1 ptriode 
transitoire qui s’bcoulera entre I’adoptioi~ dc I:1 (.‘hartc ct la ~~~g~~~iiltiOl1 

et la conclusion de nouveaux accords 11 (8 juiiz 1945, 11”~ 24, 25, UN Arch,, 
vol. 70, citation dans C.I.J. hf~~moh~~s, i&t/., p, 2 I 7). 

A la Commission II de la confkrence de Sau I.:rat\Cisco, Ilrascr (premier 
ministre de Nouvelle-Zdhde), prkident du comit6 de tutellc, dit h 
Propos du rapport de ce cornit@: 11 Le manclat n’:tpparticnt piis :\ nm 

pays ou Q un autre pays. On le tienl: en trust pour Ic mof~cle. 11 II a dCcl:wC 
aussi : 

(I L’owre qui s’impose im]liCdialeltlenf h IIOL~S consistc h rc~hercllcl 
comment ces mandats, qui Went prkcbdcmmenr plncts SWJS la 
surveillance de la commission des mandats de la S(rcift& tics Nations, 
pourront mhmuit &tre plactis sous la survcillancc tlu (lonscil cle 
tutelle. )) 

Fraser est le dernier il parler sur Ie rapport. Aprbs sc)[l itltervcntiolz, le 
181 



NAMIBIA (S.W. AFRICA) (SEP. OP. DE CASTRO) 193 

text (the English text has “construe”), paragraph 2 of Article 80 states 
that paragraph 1 should not be “interpreted” as giving grounds for delay 
or postponement of the negotiation and conclusion of trusteeship agree- 
ments. 

There are also other reasons for considering that the interpretation 
given by the 1950 Advisory Opinion was correct. 

Interpreted as a mere “saving clause”, Article 80 is really reduced to 
nothing, to total pointlessness. If the view is taken that the liquidation of 
the League of Nations put an end to the mandates or to the obligations 
of the mandatories, the Article is deprived of all practical meaning. In 
this sense Judge MacNair was right in saying “that it is difficult to see the 
relevance of this Article” (1,C.J. Reports 19.50, p. 160). But can a method 
of interpretation be a good one if it leads to the absurd conclusion that 
an Article of the Charter is totally pointless? 

3. The history of Article 80 has been thoroughly studied, as is apparent 
in the Court’s publications in the South West Africa cases. To examine it 
afresh would be unnecessarily to burden this opinion; but it may be of use 
to reproduce a few texts with which the Court was already acquainted 
in 1950. 

On 14 May 1945 at San Francisco, in Committee 11,/4, the delegate of 
South Africa said that “the terms of existing mandates could not be 
altered without the consent of the mandatory Power”. It was his concern 
to protect the rights of States in the period preceding the conclusion of 
trusteeship agreements, whereas the delegate of Egypt expressed concern 
for the preservation of the rights of peoples administered under mandate, 
This led to the proposition of the United States delegate, to the effect that: 
“all rights, whatever they may be, remain exactly the same as they exist- 
that they are neither increased nor diminished . . .” (UNCIO dots., Vol. X, 
pp. 439 and 486, quoted in I.C.J. Pleadings, International Sfatus of South 
West Africa, p. 98). In the same sense, Mr. Stassen said that the purpose 
was “to preserve the rights during that in-between period from the time 
this Charter is adopted and the time that the new agreements are negotiated 
and completed” (8 June 1945: running numbers 24, 25. UN Archives, 
Vol. 70, quoted in I.C.J. Pleadings, ibid., p. 217). 

In Commission II of the San Francisco Conference, Mr. Fraser (Prime 
Minister of New Zealand), the president of the Trusteeship Committee, 
said with. regard to the report of that Committee: “The Mandate does 
not belong to my country or any other country. It is held in trust for the 
world.” He also stated that: 

“The work immediately ahead is how those mandates that were 
previously supervised by the Mandate Commission of the League of 

Nations can now be supervised by the Trusteehip Council.” 

Mr. Fraser was the last speaker on the report, and when he had finished, 
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markhal Smuts, president de la Commission II, dklare le rapport accept6 
intk.gralement (UNClO, dot. 1144, s&awe du 21 juin 1945; dot. 1208, 
stance du 27 juin 1945; citations dans C.I.J. Mhoires, Statutintel.?zational 
du Sud-Chest africain, p. 108). 

Le mar&ha1 Smuts, premier ministre de I’Union sud-africaine, inter- 
rogi: sur la signification de l’article 80, paragraphe 2, r&pond en ces termes : 

(( Ceci ttait destink & prtvenir une situation dans laquelle le man- 
dataire dirait: (( Je ne tiens & conclure aucun accord 1). II adopte cette 
man&e de voir que, la Sock% des Nations ayant disparu, nous 
sommes maintenant libres, nous pouvons faire ce que nous voulons. 1) 
(Union of South Africa House of Assembly, 13 mars 1946, citation 
dansl’exposbde M. lngles(Philippines), C.I.J. Mhoires, ibid., p. 242.) 

4.. L’article 80 est aussi la base de rtfkrence ou l’appui de la ksolution 
de la Soci6tC des Nations en date du 18 avril 1946 I. La SociBtk des Na- 
tions peut mourir tranquille, parce que les principes de la Charte sont 
les m&tnes que ceux de l’article 22 du Pacte et que subsiste le principe du 
bien-&tre et du dkveloppement des peuples non encore capables de se 
diriger eux-m&mes. Ayant fait leur, en signant la Charte, l’article 80, les 
mandataires manifestent leur volontk de continuer & administrer les 
territoires en conformit avec l’article 22 du Pacte et les instruments de 
mandat. 

La conclusion selon laquelle l’hfrique du Sud est rest&e soumise aux 
obligations internationales &non&es B l’article 22 du Pacte et selon la- 
quelle les fonctions de contrble sur leur accomplissement doivent dtre exer- 
c&es par les Nations Unies, a done comme fondement: I’acceptation par 
le mandataire de l’article 80 (du fait qu’il a sign6 la Charte), la r&solution 
du 18 avril 1946 (qui dkclare la fin des fonctions de la Sock% des Nations 
et son agrkment aux dispositions de la Charte) et les declarations par 
lesquelles les mandataires ont annonce leur intention de continuer k ad- 
ministrer les territoires sous mandat conformtment aux obligations con- 
tenues dans les divers mandats. 

5. Ces conclusions ont CtC durement critiqukes et l’autoritk de l’avis 
de 1950 a CtB mise en doute sur la base de ce qu’on appelle ales faits 
nouveaux 1) - faits qui, p&-end-on, n’auraient pas Btk connus de la Cour 
en 1950. Mais i’ktude de ces prCctdents, vus saris parti pris, semble mener 
au r&&at contraire ?. La p&occupation fondamentale de la plupart des 
rbdacteurs de la Charte et des liquidateurs de la Soci# des Nations a 

1 SIX la conscience de ce que les Nations Thies allaient continuer I’ceuvre de 
la SdN, voir le prkambule de la r&solution de 1’Assembke de la SociBt6 des Nations 
en date du 18 avril 1946; voir aussi les observations de Bourquin et Bailey (citations 
dans C.I.J. Mhwires, Statut intelaational du Slut-Ouest afbicain, p. 209 et note 1, 
p. 210). 

’ Voir sur ce point un excellent expose dans I’opinion dissidente de M. Jessup, 
C.I.J. Recrreil 1966, p. 339-351. 
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Field Marshal Smuts, presiding, declared it adopted in full (UNCIO 
dots., 1144 (21 June 1945) and 1208 (27 June 1945), quoted in J.C.J. 
Pleadings, ibid., p. 108). 

Field Marshal Smuts, the Prime Minister of the Union of South Africa, 
replied to a question put to him on the meaning of paragraph 2 of Article 
80 by saying: 

“That was to prevent a situation where the mandatory says: ‘I do 
not want to make an agreement at all’. He takes this position, that 
the League of Nations having disappeared we are now free, that we 
can do what we like” (Union of South Africa, Debates of the House 
of Assembly, 13 March 1946, quoted in the statement by Mr. Tngles 
(Philippines), I.C.J. Pleadings, ibid., p. 242). 

4. Article 80 is also the basis of reference or support for the League of 
Nations resolution of I8 April I946 l. The dying League of Nations could 
be easy in its mind because the principles of the Charter were the same as 
those of Article 22 of the Covenant, the principle of the well-being and 
development of peoples not yet able to stand by themselves being 
preserved. Having by their signature of the Charter endorsed Article 80, 
the mandatories manifested their intention to continue to administer the 
territories in accordance with Article 22 of the Covenant and the mandate 
instruments. 

The conclusion that South Africa remained subject to the international 
obligations contained in Article 22 of the Covenant and that the super- 
visory functions with regard to their performance were to be carried out 
by the United Nations is thus based on the acceptance by the mandatory 
of Article 80 (because it signed the Charter), the resolution of 18 April 
1946 (which declared the functions of the League of Nations to be at an end 
and stated its agreement with the provisions of the Charter) and the 
statements whereby the mandatories announced their intention of con- 
tinuing to administer the mandated territories in accordance with the 
obligations set out in the various mandates. 

5. These conclusions have been severely criticized and doubt has been 
cast on the authority of the 1950 Opinion on the basis of what has been 
called the “new facts”-facts which it is claimed were unknown to the 
Court in 1950. But the study of the background, looked at with an open 
mind, would seem to lead to a contrary result 2. The basic concern of most 
of the framers of the Charter and of the liquidators of the League of 

1 On the subject of the understanding that the United Nations was to continue 
the work of the League, see the preamble to the League Assembly’s resolution of 
19 April 1946 and the observations of the Rapporteur and Chairman of the First 
Committee (cited in I.C.J. Pleadings, International Status of South West Africa, pp. 
209 f.). 

2 See the excellent account of the matter given by Judge Jessup in a dissenting 
opinion: I.C.J. Reports 1966, pp. 339-351. 
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Bt& de p$server les droits des peuples et leur garantie, et C’est seulement 
en second lieu qu’ils ont eu le souci de maintenir les droits des Etats 
(question de la Porte ouverte). 

Des renseignements m&mes fournis par I’Afrique du Sud a I’audience 
du 15 mars 1971 surles ant&&dents concernant la rCdaction de I’article 80, 
il ressort que, dans le texte propost par le comitt technique, iI eSt pI’h 

que les droits des Etats et des peuples ou (( les termes d’un man&t quel- 
conque )) ne seront modifiCs ni directement ni indirectement, et I’Egypte 
fait rbfkrence aussi aux I( termes d’un mandat quelconque 1). Les Etats- 
Unis parlent d’une clause (1 conservatoire ou de sauvegarde )), par laquelle 
tous les droits restent les mCmes et ne sont (1 ni augment&s ni diminu6.s )). 
Dans la proposition de la Syrie, on mentionne aussi les termes K d’un 
Mandat quelconque )I. Le groupe consultatif propose de ne pas modifier 
les droits quels qu’ils soient . . . (( ou les termes des actes internationaux 
existantsjr. Les Etats-Unis demandent que, dans les actes officiels, on 
consigne que, parmi I( les droits quels qu’ils soient )), sont compris tous 
les droits stipules g l’article 22, paragraphe 4, du Pacte. Le comit6 de 
coordination signale que l’intention du cornit 4 de la Commission II est 
de ((respecter le statu gw 11. 

Dans ces discussions, 1’Union sovi&ique declare craindre que le main- 
tien sans changement de l’ancien regime des mandats ne soit I’occasion 
de retarder la conclusion des accords de tutelle et de perpCtuer indkfini- 
ment les mandats. 

Une fois la Charte sign&e I, la Socitt6 des Nations se prCoccupe d’assurer 
la poursuite de son ceuvre concernant la protection des peuples sous 
mandat. M. Liang propose B la Premi&re Commission, qui discute la 
transmission des fonctions de la Soci&t& des Nations, une recomman- 
dation tendant 2 ce que Ies Etats administrant des mandats soumettent 
des rapports annuels aux Nations Unies, jusqu’a la constitution du 
cornit de tutelle. Ce projet n’est pas accepte car il se situe hors de la 
competence de la commission. Plus tard, le moment venu de traiter des 
mandats, M. Liang presente un autre projet dans lequel on ne mentionne 
pas les rapports annuels et qui sera la base de la resolution du 18 avril 
1946. On a considirt: le retrait du premier projet et Ia nouvelle rt?daction 
du projet de M. Liang comme une raison de ne pas accepter I’opinion 
Cmise dans l’avis de 1950 selon laquelle les fonctions de la SociCtC seraient 
Pass&es aux Nations Unies (opinion individuelle de M. van Wyk, citant 
popinion dissidente de sir Percy Spender et de sir Gerald Fitzmaurice, 
c.1.J. Recueil 1966, p. 112). Mais si le projet Liang a CtC abandonn6, ce 
n’est Pas Par= qu’il prbvoyait la transmission des fonctions ; c’est parce 
qu’il manquait de realisme en ce sens que des rapports ne pouvaient pas 
gtre envoy&s simplement It I’AssemblCe g6n6rale, qu’un organisme bureau- 

II, 
1 II est B noter qu’aux neuvieme et dixikme sCances du cornit 4 de la Commission 
l’Argentine, 1’Ethiopie et le Guatemala ont fait des reserves ?I l’article 80, mais 

non 1’Afrique du Sud. 
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Nations was to preserve the rights of peoples and the safeguards for 
those rights, and only secondarily the rights of States (the open-door 
question). 

From the information provided by South Africa itself at the hearing of 
15 March 1971 concerning the background to the drafting of Article 80, 
it appears that, in the text proposed by the Technical Committee, it was 
provided that nothing should in and of itself alter the rights of any States 
OT any peoples “or the terms of any mandate”. An Egyptian proposal 
also referred to “the terms of any mandate”. The United States spoke of 
“a conservatory or safeguarding clause”, whereby all rights would 
remain the same and be “neither increased nor diminished”. The Syrian 
proposal also referred to “the terms of any mandate”. The Consultative 
Group proposed that what should be specified as not being altered were 
the rights whatsoever . . . “or the terms of existing international instru- 
ments”. The United States asked that it should be placed on record that 
among “rights whatsoever” were included any rights provided by Article 
22, paragraph 4, of the Covenant. The Coordination Committee indicated 
that the intention of Committee II/4 was “to freeze the present position”. 

In these discussions the Soviet Union said it feared that the preservation 
of the former mandate rCgime unchanged might be used as a pretext to 
delay the conclusion of trusteeship agreements and indefinitely perpetuate 
the mandates. 

Once the Charter had been signed l, the League of Nations concerned 
itself with ensuring the continuation of its work with a view to the 
protection of the peoples under mandate. Dr. Liang proposed in the 
First Committee, which was discussing the transmission of the League of 
Nations’ functions, a draft recommending that the mandatory Powers 
should submit annua1 reports to the United Nations until the Trusteeship 
Council had been constituted. This draft was not accepted, as it was 
outside the Committee’s terms of reference. Later, when the time came to 
discuss the mandates, Dr. Liang submitted another draft in which no 
reference was made to annual reports, and which was to provide the basis 
for the resolution of 18 April 1946. The withdrawal of Dr. Liang’s first 
draft, and the wording of the new draft, have been regarded as providing 
a reason for rejecting the view of the 1950 Advisory Opinion that the 
League’s functions passed to the United Nations (separate opinion of 
Judge van Wyk, citing the joint dissenting opinion of Judges Sir Percy 
Spender and Sir Gerald Fitzmaurice, I.C.J. Reports 1966, p. 112). But if 
the Liang draft was abandoned, it was not because it provided for the 
transmission of functions; it was because it was unrealistic in the sense 
that reports could not simply be sent to the General Assembly. Some 

I It is noteworthy that during the ten meetings held by Committee II/4 Argentina, 
Ethiopia and Guatemala expressed reservations in respect of Article 80, but South 
Africa did not, 
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cratique spkialisk Btait nbcessaire, ce qui, selon I’Union soviktique, Btait 
anticonstitutionnel et pourrait Ctre un prBtexte pour retarder la misc en 
train du rbgime de tutelle. 

Aux Nations Unies, on a aussi la prkoccupation de disposer d’un 
organisme bureaucratique chargk de surveiller l’administration des man- 
dataires, d’oh l’idke d’un cornit& temporaire de tutelle, proposk par les 
Eta&-Unis. Si elle n’a pas rkussi, c’est & cause de I’opposition de I’Union 
soviktique qui voit dans toutes ces propositions une manikre de prolonger 
Ie systkme des mandats et d’kviter le rCgime de tutelle. 

Aucune rkfkrence n’est faite ni B la non-transmission des fonctions 
aux Nations Unies ni & I’extinction des obligations des mandataires. 
Au contraire, les Etats se dklarent disposCs & s’acquitter de leurs obli- 
gations comme mandataires, dans I’esprit des mandats. L’intCrCt gknkral 
semble Ctre de chercher j assurer le transfert aux Nations Unies des 
fonctions et responsabilitk du systkme des mandats (exposd Bcrit sud- 
africain, chap. VIII, par. 13). 

La Belgique pour sa part affirme qu’elle est crpleinement consciente 
de toutes les obligations qu’imposent aux Membres des Nations Unies 
les dispositions de l’article 80 de la Charte )) (I I avril 1946). 

L’Afrique du Sud affirme qu’elle est disposke B appliquer les principes 
de la Charte (23 dkcembre 1945), qu’elle est consciente de ses obligations 
et responsabilitCs comme signataire de la Charte ( 17 janvier 1946), et que, 
I en vertu du paragraphe 1 de l’article 80, aucun droit ne sera modifik 
jusqu’au moment oh les diffkrents accords de tutelle seront con&is )) 
(22 janvier 1946). L’Afrique du Sud reconnak aussi la transmission aux 
Nations Unies des pouvoirs concernant les mandats puisqu’elle demande 
B 1’Assemblbe g&kale de consentir & l’annexion du Sud-Ouest africain. 
Enfin dans la lettre du 23 juillet 1947 elle envisage de continuer g presenter 
des rapports. 

La rbolution de 1’Assemblke en date du 18 avril 1946 est d’une grande 
importance. Elle est basde sur le projet de M. Liang. Celui-ci indique 
dans la prksentation de son texte que les fonctions de la SociCtk des 
Nations ne sont pas transmises automatiquement B I’Organisation des 
Nations Unies. 11 manque I’organe administratif adtquat. La SociBtC 
des Nations doit s’assurer ((de la continuitb d’application des principes 
du systbme des mandats n. IL cite les mots du professeur Bailey, (( la Sociktk 
des Nations desire 6tre assurke dc l’avenir des territoires sous Mandat D. 
En appuyant la proposition de M. Liang, la France dit qu’on ne regarde 
pas la dissolution de la Soci&& comme affaiblissant les obligations des 
Etats mandataires. 

6. La rksolution du 18 avril 1946 rappelle le principe fondamental du 
regime des mandats, qui est d’assurer le bien-&tre et la protection des 
peuplcs sous mandat (art. 22 du Pacte). Elle reconnait la fin des fonctions 
de la SdN tout en admettant son remplacement par les Nations Unies 
(dont la Charte contient des dispositions qui pourraient s’appliquer d&s 
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specialized machinery was necessary and that, in the view of the Soviet 
Union, could be a pretext For delaying the institution of the Trusteeship 
system. 

There was also concern in the United Nations with regard to the need 
for some organized machinery to supervise the administration of the 
mandatories, hence the idea of a temporary trusteeship comniittee as 
proposed by the United States. If this met with no success it was because 
of the opposition of the Soviet Union, which regarded all these proposals 
as a way of prolonging the mandates system and staving off the trustee- 
ship system, 

There is no reference to non-transmission of functions to the United 
Nations, or to the extinction of the mandatories’ obligations. 

On the contrary, States affirmed their readiness to discharge their 
obligations as mandatories in accordance with the spirit of the mandates. 
The general interest appeared to be to seek to ensure the transfer to the 
United Nations of the functions and responsibilities of the mandates 
system (South African written statement, Chap. VIII, para. 13). 

For its part, Belgium stated (I 1 April 1946) that it was “frilly alive to 
all the obligations devolving on Members of the United Nations under 
Article 80 of the Charter”. 

South Africa stated that it was prepared to apply the principles laid 
down in the Charter (23 December 1945), that it was conscious of its 
obligations and responsibilities as a signatory of the Charter ( I7 January 
19461, and that “according to paragraph 1 of Article 80, no rights would 
be altered until individual trusteeship agreements were concluded” 
(22 January 1946). South Africa also recognized the transmission to the 
United Nations of the powers concerning the mandates, since it requested 
the General Assembly to agree to the annexation of South West Africa. 
Finally, in the letter of 23 July 1947, there was a reference to the continua- 
tion of the submission of reports, 

The Assembly’s resolution of 18 April 1946 is of great importance. 
It is based on Dr. Liang’s draft. In proposing the new draft, Dr. Liang 
indicated that the functions of the League of Nations were not transferred 
automatically to the United Nations, The appropriate administrative 
organ was lacking. The League of Nations should take steps to secure 
“the continued application of the principles of the mandates system”. 
He quoted Professor Bailey to the effect that “the League would wish to be 
assured as to the future of mandated territories”. In supporting Dr. 
Liang’s proposal, France stated that the dissolution of the League was not 
to be regarded as weakening the obIigations of the mandatory States. 

6. The resolution of 18 April 1946 recalled the basic principle of the 
mandates system, which was to ensure the well-being and the protection 
of the peoples under mandate (Art. 22 of the Covenant). It recognized the 
ending of the functions of the League of Nations while accepting its 
replacement by the United Nations (the Charter containing provisions 

184 



197 NAMIBIE (S.-O. AFRICATN) (OP. IND., DE CASTRO) 

la dissolution de la Soci6tB des Nations), et en notant que les principes 
de l’article 22 ont BtB incorporks dans les chapitres XI, XII et XIII de la 
Charte. On remarquera la concordance avec l’article 80. La Sock% des 
Nations est satisfaite de ce que la protection des peuples sous mandat 
sera assurke par les Nations Unies, comme elle 1’Btait en vertu de l’article 
22 du Pack. 

Pour pius de certitude, la rtsolution fait solennellement Btat des dC- 
clarations par lesquelles les Membres mandataires dela Sociktt: ont annon- 
ct5 leur intention de continuer g administrer les territoires, conformkment 
aux obligations contenues dans les divers mandats. 

Une ,fois la SociCtB des Nations dissoute, la prkoccupation de tous - 
except& de l’hfrique du Sud - est la conclusion rapide d’accords de 
tutelle. L’absence d’organismes auxquels prksenter des rapports rtsulte 
de la craintege retarder la conclusion des accords de tutelle. Rien nhan- 
moins ne laisse penser qu’on a des doutes sur la transmission & l’organisa- 
tion des Nations Unies des pouvoirs concernant les mandats. Au con- 
traire, on attend d’elle (m&me 1’Afrique du Sud) sa dCcision pour pouvoir 
dkclarer que les mandats ont pris fin. 

7. Pour dissiper des kquivoques, il semble utile de prkciser la significa- 
tion du chapitre XI de la Charte et de son article 73. 

C’est obscurcir le sens de la declaration relative aux territoires non 
autonomes que de la considker comme limit&e aux territoires qui ne sont 
soumis ni au-rbgime de tulelle ni au regime des mandats. La lettre et les 
ant&dents de l’article 73 montrent qu’elle a une application gknkrale. 

Dans les premikes ttapes de la rkdaction de la Charte, les dispositions 
du chapitre XI se trouvaient dans le m&me chapitre que les articles de 
l’actuel chapitre XII. Si la section A est devenue un chapitre indkpendant 
(aujourd’hui chapitre XI), c’est parce que l’on a cru inappropriC d’inskrer 
une dkclaration g&kale dans le chapitre rkgissant le rCgime de tutelle. 
Mais cela n’a rien 6tt de son caractbre g&n&al i l’article 73. 

En prksentant le rapport du comitk 4 g la Commission II, le ma&ha1 
Smuts a expliqut la port&e de la section A (devenue le chapitre XI) en 
disant qu’elle applique le principe de la mission (des fuusfees) & tous les 
territoires non autonomes, qu’ils soient territoires sous mandat, qu’ils 
soient territoires pris aux pays vaincus ou qu’ils soient colonies des puis- 
sances. Toute la mat&e des territoires non autonomes est a prtsent 
couverte. (UNCIO, vol. VIII, p, 160 et suiv.) M. van der Plas a fait obser- 
ver que la dtclaration de l’article 73 s’applique a tous les territoires non 
autonomes, qu’elle rev& un caractbre d’adhksion volontaire en ce qui 
concerne les territoires coloniaux et, pour ce qui est des territoires sous 
tutelle, un caract&re contractuel qui entre dans le cadre des obligations 
contractCes g leur Bgard. (ComitC de coordination, 37’ sCance, citation 
dans C.I.J. Mmoires, Statut international du Sud-Ouest qfricain, p. 39). 

Le texte de l’article 73 montre que la dklaration sur les territoires 
non autonomes s’applique aux (( territoires dont les populations ne s’ad- 
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which could be implemented on the dissolution of the League of Nations), 
and noting that the principles of Article 22 had been embodied in Chapters 
Xl, XII and XIII of the Charter, The concordance with Article 80 will be 
noted. The League of Nations was satisfied that the protection of the 
peoples under mandate would be ensured by the United Nations, as it had 
been under Article 22 of the Covenant. 

To make doubly sure, the resolution solemnly placed on record the 
statements whereby the Members of the League administering territories 
under mandate expressed their intention of continuing to administer them 
in accordance with the obligations contained in the respective mandates. 

Once the League of Nations had been dissolved, the concern of all 
States except South Africa was the rapid conclusion of trusteeship 
agreements. The lack of any body to which reports could be submitted 
is attributable to th.e fear of delaying the conclusion of trusteeship 
agreements. However there is no evidence that there was a.ny doubt as 
to the transmission to the United Nations of the powers regarding mandates. 
On the contrary, the decision of the Organization was awaited (even by 
South Africa) before declaring that the mandates had come to an end. 

7. To dispel misunderstanding, it would be as well to clarify the 
significance of Chapter XI of the Charter and of Article 73, which forms 
part of it. 

To consider the declaration regarding non-self-governing territories as 
applying only to territories under neither mandate nor trusteeship is to 
obscure the sense of it. Both the wording and the history of Article 73 
show that it is of general application. 

In the course of the first stages of drafting the Charter, the provisions 
of Chapter XI were in the same chapter as the articles of what is now 
Chapter XII. If Section A became a separate chapter (now Chap. XI), it 
was because it was thought inappropriate to include a general declara- 
tion in the chapter governing the trusteeship system. But this has not 
diminished the general nature of Article 73. 

When presenting the report of Committee 1114 to Commission II, 
Field Marshal Smuts explained the scope of Section A (which became 
Chap. XI) by saying that Section A applied the trustee principle to all 
dependent territories, whether they were mandated, territories taken from 
defeated countries, or existing colonies of Powers. That covered the 
whole field of non-self-governing territories. (UNCIO dots., Vol. VIII, 
p, 127.) Mr, van der Plas pointed out that the declaration in Article 73 
applied to all non-self-governing territories, to those of colonial status on 
a voluntary basis and to those of a trust status, among the obligations 
assumed& for them, on a contractual basis (Coordination Committee, 
summary record of 37th Meeting, quoted in I.C.J. Pleadings, International 
Status qf South Wesf Africa, p. 39). 

The text of Article 73 shows that the declaration regarding non-self- 
governing territories applies to “territories whose peoples have not yet 
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ministrent pas encore complbtement elles-mCmes )), saris mentionner 
aucune exception, 11 ne semble pas que l’interprete ait le droit d’excepter 
des territoires non autonomes comme les territoires sous mandat et sous 

tutelle. 
Certes les obligations imposees aux Etats administrant des territoires 

sous mandat ou sous tutelle ont une ampleur que n’ont pas celles qui 
sont pr6vues pour les autres territoires non autonomes, mais la dtclara- 
tion de l’article 73, &ant get&ale et compltmentaire, s’applique a tous 
les territoires non autonomes. 

L’article 73 a recueiIli de l’article 22 du Pacte le principe de la ((mission 
sacrte n et du caractere temporaire de l’administration des territoires 
(I( territoires dont les populations ne s’administrent pus eware complbte- 
ment elles-m$mes 1)). Ce qui explique bien la reference faite par la resolution 
du 18 avril 1946 de la SociCte del Nations au chapitre XI de la Charte. 

L’Afrique%lu Sud a soumis pendant les premieres an&es des rapports 
aux Nations Unies. Elle a dit parfois qu’il s’agissait de renseignements. 
fournis conformcment a l’article 73. Mais de ce que 1’Afrique du Sud 
a donne des interpretations a posterior; et s’est referee expressement a 
l’article 73, il ne rdsulte pas qu’elle ait d&once sa condition et ses obliga- 
tions de mandataire; elle s’acquittait des devoirs imposes gtneralement 
aux mandataires. 

8. On a cru trouver une autre preuve centre la transmission des pou- 
voirs dans larksolution XIV du 12fevrier 1946 sur le (( transfert de certaines 
fonctions et activites H. Elle ne contient pas de reference aux mandats, 
et de cette omission on tire la consequence qu’il n’y a pas eu de trans- 
mission. Rakonnement sans explication; le sous-comitd du Cord5 exC- 
cutif qui s’est occupt du transfert Cventuel des fonctions et activites de la 
SdN declare expressement que la question des mandats est hors de sa 
compktence. Cela est nature1 car la question a deja CtC tranchte par 
l’article 80 de la Charte, du c8te des Nations Unies, et par la resolution 
du 18 avril 1946, du cGtC de la SociCtC des Nations I. 

9. L’avis de 1950 trouve aussi un appui puissant dans les principes 
de droit interne. 

Lauterpacht rappelle que l’essence du regime des mandats est l’admi- 
nistration du territoire dans l’intCr&t des peuples indigenes; concevoir 
qu’il puisse &re assure sans la surveillance serait rtduire a des mots la 
decision de la Cour. I1 existera rarement, ajoute-t-il, une plus forte raison 
d’appliquer - comme l’a fait la Cow - la doctrine de (1 cy-pres D (Tlze 

’ On ne doit pas oublier que la &sure entre la SdN et I’ONU est politique et 
non pas fonctionnelle; voir les observations de Bailey et Bourquin et le prkambule 
de la r&solution de la SdN en date du 18 avril 1946 dans C.I.J. Mhoiws, StaW 
internatiorml du Sud-Orrest afiicain, p. 209 et note 1, 
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attained a full measure of self-government”, without mention of any 
exception. It does not appear that anyone interpreting the text is entitled 
to exclude non-self-governing territories such as mandated or trusteeship 
territories. 

Of course the obligations imposed upon the States administering man- 
dated or trusteeship territories are wider than those provided in the case 
of other non-self-governing territories, but the declaration in Article 73, 
being general and supplementary, is applicable to all non-self-governing 
territories. 

Article 73 took over from Article 22 of the Covenant the principle 
of the “sacred trust” and of the temporary nature of the administration 
of the territories (“territories whose peoples have not yet attained a full 
measure of self-government”). This explains the reference made by the 
League of Nations resolution of 18 April 1946 to Chapter XI of the 
Charter. 

During the first few years South Africa submitted reports to the 
United Nations. It stated at times that it was a matter of supplying in- 
formation in accordance with Article 73. But the fact that South Africa 
vouchsafed certain interpretations a posteriori and referred expressly to 
Article 73 does not imply that it had thereby cast off its position and 
obligations as a mandatory; it was carrying out the duties generally laid 
upon mandatories. 

8. An additional argument against the transmission of powers has 
been sought in resolution XIV of 12 February 1946 concerning the transfer 
of certain functions and activities. It contains no reference to the man- 
dates, and the conclusion has been drawn from this omission that there 
was no transmission. This is an inexplicable argument, as the Sub-Com- 
mittee of the Executive Committee which dealt with the possible transfer 
of League of Nations functions and activities expressly stated that the 
question of the mandates was outside its terms of reference. This is 
natural, for the question had already been settled by Article 80 of the 
Charter on the United Nations’ part and by the resolution of 18 April 
1946 on the League of Nations’ part l. 

9. There is also powerful support for the 1950 Advisory Opinion in 
the principles of municipal law. 

Lauterpacht recalls that the essence of the mandates system was the 
administration of the territory in the interests of the indigenous peoples; 
to hold that this could be secured without supervision would have been to 
reduce to a form of words the decision of the Court. He adds that seldom 
was there a more compelling occasion for applying-as the Court did in 

1 It should not be forgotten that the caesura between the League and lhe United 
Nations is political, not functional; see the observations of Bailey and Bourquin 
and the preamble of the League resolution of 18 April 1946, in I.C.J. Plencfkgs, 
httwtational Status of South West Africa, p. 209 and note I, 
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Development of International Law by the International Court, p. 279). 

Selon cette doctrine, on doit dCcider (( cy-p&s que possible I), spkiale- 
ment dans le cas des charitable trust, en changeant le trustee OLI la rnkthode 
d’administration, dans l’intCr& du bCn&ficiaire, quand cela est nkcessaire, 
Btant donnC les circonstances. (Bogert, Handbook of the Law of Trusts, 
1952, p, 568; Keeton, Law ofTrusts, 1939, p, 148-149; Hanbury, Modern 
Equity, 1946, p, 227; Keeton, Social Change in the Law of Trusts, 1958, 
p. 96.) 

Dans les autres droits, il n’y a pas de doute que si l’onsupprime l’organe 
existant de tutelle et si l’on en Ctablit un autre (si on remplace par exemple 
le conseil de famille par le contrale judiciaire), le tuteur aura B rendre 
compte au nouvel organe. 

10. En vtritt, l’interprttation de l’article 80 faite par la Cour en 1950 
a le mCrite d’empkher qu’on utilise le mandat pour crCer un titre d’an- 
nexion; elle a le mCrite d’kviter une fraude 9 la loi. 

B. La rigle de l’unanirnitt duns le Pacte de la Soci&& des Nations 

1. Une manikre indirecte mais effective de nier la transmission de 
pouvoirs aux Nations Unies en ce qui concerne les mandats consiste 21 
signaler son impossibilitC pratique, du fait que la rkgle de l’unanimitd 
jouait dans les votes intervenant au Conseil de la Sock%, et que le man- 
dataire assistait aux sCances soit comme Membre soit comme invitd au 
Conseil parce que la question I’intCressait (art, 5, par. 1 et art. 4, par. 5, 
du Pacte). Un droit de veto Ctait done attribuk au mandataire, qui vidait 
de toute substance les droits et devoirs de surveillance el: de contrcile 
de la Socidtk, laquelle n’a done pu les transmettre; aucun pouvoir, aucune 
facultt pratique n’aura pu passer aux Nations Unies. 

2. I1 importe done d’etudier la rkgle de l’unanimitk et la possibilittS 
de son application ?L un mandataire Membre de la SociCtt des Nations. 

A I’occasion de l’avis demand6 & la Cour sur le Smut international du 
Sud-Chest africain, 1’Afrique du Sud a soutenu Cnergiquement et avec 
force argdments que le mandat Ctait Bteint, mais elk n’a pas fait mention 
de la r&gIe de l’unanimitk. Ce n’est qu’aprbs l’avis de 1950 et la constitu- 
tion du Comitt du Sud-Ouest africain, dans les discussions du comitd 
et de 1’Assemblte consacrkes k la mise en Euvre de l’avis, que le Gouver- 
nement de 1’Union sud-africaine s’est opp& aux propositions du comitt 
en a1lk.wnt qu’elles ((ne permettraient pas notamment de sauvegarder 
la r$$e de I’unanimitC consacrde par le Pacte de la SocidtC des Nations 1) I. 

’ Lettre adresske au prbsident du Cornit& du Sud-Ouest africain, le 25 mars 1954, 
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fact-the cy-prks doctrine (The Development of International Law by the 
International Court, p. 279). 

Under that doctrine, which applies specifically in the case of charitable 
trusts, a court must decide “as near as possible”, by changing the trustee 
or the method of administration in the interests of the beneficiary when 
this is necessary in view of the circumstances (Bogert, Handbook of the 
Law of Trusts, 1952, p. 568; Keeton, Law of Trusts, 1939, pp. 148 f.; 
Hanbury, Modern Equity, 1946, p. 227; Keeton, Social Change in the 
Law qf Trusts, 1958, p. 96). 

In other systems of law there is no doubt that if the existing supervisory 
organ in a tutelage situation is abolished and another is established (if for 
example a conseil de famille is replaced by judicial supervision) the guard- 
ian becomes accountable to the new organ. 

10. In reality the interpretation of Article 80 by the Court in 1950 has 
the virtue of preventing the mandate being used to create a title for 
annexation; it has the virtue of preventing fraus legis. 

B. The Unanimity Rule in the Covenant of the League of Nations 

1. An indirect but effective way of arguing against any transmission of 
powers to the United Nations in respect of the mandates is to point to 
its practical impossibility, because the unanimity rule operated in respect 
of decisions by the League Council, and because the mandatory was 
present at the meetings of the Council either as a member or on the in- 
vitation of the Council owing to its interests being specially affected 
(Covenant, Art. 5, para. 1, and Art. 4, para. 5). A right of veto was thus 
conferred on the mandatory, emptying the League’s supervisory rights 
and duties of any substance and making it impossible for the League to 
transmit them; no power or practical function could have passed to the 
United Nations. 

2. It is therefore necessary to study the unanimity rule and the possi- 
bility of its application to a Member of the League of Nations which was a 
mandatory. 

At the time of the Opinion requested of the Court on the International 
Status of South West Africa, South Africa argued energetically and 
forcibly that the Mandate had lapsed, but did not mention the unanimity 
rule. It was only after the 1950 Opinion and the setting up of the Com- 
mittee on South West Africa, in the discussions of the Committee and of 
the Assembly devoted to the implementation of the Opinion, that the 
Government of the Union of South Africa opposed the proposals of the 
Committee, claiming that they “would not, inter alia, safeguard the 
rule of unanimity which vyas provided for in the Covenant of the League 
of Nations l”, 

1 Letter of 25 March 1954 from Permanent Representative of South Africa to 
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L’argument a impression& le Comitk dont les membres se sont divisk 
L’AssemblCe g&&ale s’est trouvke devant deux propositions. Selon I’une, 
les rkolutions devaient Ztre prises (( sous &serve de l’approbation de 
l’llnion sud-africaine 1); elle n’obtint pas la majorit nkessaire. L’autre 
a abouti & la &solution 844 (IX) du 11 octobre 1954, par laquelle on a 
demand6 & la Cour un avis sur la prockdure de vote applicable aux ques- 
tions relatives au Sud-Ouest africain, notamment sur le point de savoir 
si l’application de I’article 18, paragraphe 2, de la Charte est conforme g 
l’avis de 1950 et, dans I’affirmative, sur la proctdure de vote que l’As- 
semblke g&n&ale devrait suivre, (Voir dossier transmis par le Secrttaire 
g&&al de l’ONU, C.1.J. Mt!maires, ProcCdure de vote applicable aux 
questions touchant /es rapports et pdtitions relatifs au Territoire du Sud- 
Ouest africai/z, p. 21 et suiv.) Le Gouvernement de 1’Union n’a pas parti- 
cipk & la prockdure; mais dans les notes complknentaires du dossier 
transmis par le Secr&aire g&-&al (ibid., p. 38-48) et dans I’exposk tcrit 
des Etats-Unis (ibid., p. 57-60), la question de la rbgle de l’unanimit6 a tit6 
ttudiie. 

Dans l’avis de 1955, la Cour considkre que, malgrt les arguments sur 
la rkgle de l’unanimitk produits devant 1’AssemblCe g&kale et les com- 
missions des Nations Unies, il n’est pas nkessaire de (( traiter les problbmes 
posCs par ces arguments ou d’examiner 1’Ctendue et la portCe de l’appli- 
cation de la rkgle de l’unanimitk sous le rCgime du Pacte de la Sock% 
des Nations 11, parce que la question du degrt de surveillance ne &tend 
pas ou ne se rapporte pas au syst&me de vote (C.I.J. Recueil1955, p. 74). 
L’avis declare : 

(( Le systkme de vote est 1iC &la composition et aux fonctions de cet 
organe. 11 est l’une des caractkristiques de la constitution de l’organe. 
Prendre des dkisions B la majoritt des deux tiers ou 9 la majoritk 
simple est l’un des traits distinctifs de l’Assembl6e gCnbrale, tandis 
que la rkgle de l’unanimitd Btait l’un des traits distinctifs du Conseil 
de la SociCtC des Nations, )) (Ibid., p. 75.) 

En consequence la Cour Ccarte la thkse de 1’Afrique du Sud selon laquelle 
il existe une incompatibilitt entre le systkme de vote envisage par l’As- 
semblke g&kale et la rbgle de l’unanimitk. 

L’avis de 1950 reconnaft g 1’AssemblCe g&&ale le droit d’exercer les 
fonctions de contrale. L’avis de 1955 lui reconnait la facultk de prendre 
des dkisions relatives au mandat B la majorit des deux tiers des Mem- 
bres prCsents et votants. M. Lauterpacht aurait souhaitt que la Cour 
examine le problhme de la rbgle de l’unanimit6 sous tous ses aspects 

par le reprksentant permanent de I’Union sud-africaine, annexe I au rapport du 
Corn% du Sud-Ouest africain (Documcnfs oficiels de I’AssemblPe &n&ale, nerrviPme 
sessiorl, suppkment no 14 (A/2666), p. 7). 
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This argument impressed the Committee, whose members were divided 
in their views. The General Assembly found itself faced with two pro- 
posals. Under one of them, resolutions were to be taken “subject to the 
concurring vote of the Union of South Africa”; this proposal did not 
obtain the necessary majority. The other culminated in resolution 844 
(IX) of 11 October 1954, by which the Court was asked to give an opinion 
on the voting procedure on questions relating to South West Africa, in 
particular on the question whether the application of Article 18, para- 
graph 2, of the Charter was in conformity with the 1950 Opinion, and 
in the affirmative, as to the voting procedure which the General Assembly 
should follow. (See the Dossier transmitted by the Secretary-General of 
the United N’ations, I.C. J. Pleadings, Voting Procedure on Questions 
relating to Reports and Petitions concerning the Territory of’ South West 
Africa, pp. 21 ff.) The Government of South Africa did not take part in 
the proceedings, but in the Additional Notes in the Dossier transmitted 
by the Secretary-General (ibid., pp. 38-48) and in the written statement of 
the United States (ibid., pp. 57-60), the question of unanimity was studied. 

In the 1955 Opinion, the Court considered that despite the arguments 
on the unanimity rule advanced before the General Assembly and the 
United Nations Committees, it was unnecessary “to deal with the issues 
raised by these contentions or to examine the extent and scope of the 
operation of the rule of unanimity under the Covenant of the League of 
Nations”, because the question of the degree of supervision did not in- 
clude or relate to the system of voting (I.C.J. Reports 1955, p. 74). The 
Opinion states that: 

“The voting system is related to the composition and functions 
of the organ, It forms one of the characteristics of the constitution 
of the organ, Taking decisions by a two-thirds majority vote or by a 
simple majority vote is one of the distinguishing features of the 
General Assembly, while the unanimity rule was one of the distin- 
guishing features of the Council of the League of Nations.” (I.C.J. 
Reports 1955, p. 75.) 

Consequently, the Court rejected the contention of South Africa that 
there was incompatibility between the voting procedure contemplated 
by the General Assembly and the unanimity rule. 

The 1950 Opinion had recognized that the General Assembly had the 
right to exercise the supervisory functions. The 1955 Opinion recognized 
that it had the power to take decisions regarding the Mandate by a two- 
thirds majority of Members present and voting. Judge Lauterpacht would 
have wished the Court to examine the problem of the unanimity rule in 

C%airman of Committee on South West Africa, Annex I to Report to the Committee 
on South West Africa, G,4, OR, Ninth Session, Supplement NO. 14, A/2666. 
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(ibid., p. 98). La Cour ne l’a pas fait et la question de l’application aux 
mandats de la rbgle de l’unanimitd, pr&ue par le Pacte, reste ouverte. 

La Cow n’en a pas moins consid& dans deux arr+% successifs que, 
selon le Pacte et dans le cadre de la Soci6t6 des Nations, la rkgle de 
l’unanimitC Ctait applicable aux mandats, saris avoir soumis la question 
g une Ctude spkiale. 

L’arret de 1962 s’efforce de prouver que la protection judiciaire de la 
mission sacrt5e contenue dans chaque mandat constitue un aspect essentiel 
du systbme des mandats; il souiigne la raison d’dtre et la nCcessitC de 
cette garantie Bvidente, en disant que sans elle la surveilIance de la SO- 
ci& des Nations, les mesures ri prendre par le Conseil, ne pouvaient Ctre 
efficaces, (( en tout cas, l’approbation exigeait l’unanimitk de tous les re- 
prkentants y compris celui du Mandataire 1) (C.Z.J. RecueiZl962, p. 336). 

Plus tard la Cour tire argument de la r&gle de l’unanimitk, mais pour 
contredire l’argument de la nCcessitC. Le fonctionnement du systkne des 
mandats ttait autre, Ctant donnC la rbgle de I’unanimitC (C.Z.J. Recueil 
1966, p. 44-47); 111e Conseil n’avait aucun moyen d’imposer son point 
de we au mandataire )I, (( l’intention n’a jamais CtC que le Conseil puisse 
imposer son point de we aux mandataires au sujet des dispositions des 
mandats relatives a la gestion 1). (( Le risque que les mandataires agissent 
d’une man&e contraire non seulement B l’opinion des autres membres 
du ConseiE mais encore aux dispositions mCmes des mandats a, de toute 
tvidence, 6tC consciemment accept& n (taken with open eyes) (ibid., p. 46). 

L’autoritk des arr&ts de 1962 et 1966 paraft assez faible. 11s sont en 
tvidente contradiction l’un avec l’autre et les rCf&ences iB. la rbgle de 
l’unanimitk sont des obiter dicta, qui visent g renforcer l’argumentation 
mais ne prockdent pas d’une Ctude spdciale et approfondie de la question I. 

On ne peut pas pour autant les ntgliger. L’arr&t de 1966 revient & dire 
que la rkgle de 1’unanimitC Cnoncte dans le Pacte n’est pas seulement une 
rbgle de prockdure de vote, mais qu’elle touche aussi k I’essence des man- 
dats. 11 am&ne a se demander si les mandats ne seraient pas des cessions 
d6guisCes. Les mandataires n’ont-ils pas d’obligations juridiques et n’ont- 
ils que des obligations morales? Le Conseil de la SociG des Nations ne 
pouvait-il rien faire centre l’annexion d’un tcrritoire sous mandat? 

I1 semble done que l’on doive suivre le conseil de sir Hersch Lauter- 
pacht et examiner sous tous ses aspects la question de la rbgle de l’unani- 
mitk. 

1 Ne sent pas pris en considkration les arguments et faits tires de la pratique 
indiquts dans C.I.J. Memakes, Procedure de vote applicable CIUX questions torrchant 
[es rapports etptifitions relatifs arr Territoire du Scrd-Ouest afr’icain, p. 3~3-48, p. 57-60; 
C.I.J. Recueit 1955, p. 98-106, et par les auteurs: J. F. Williams, v  The League of 
Nations and Unanimity I+ Ameridarr Journalof InternationalLaw, ~01.19, p. 4’75 et suiv. ; 
C. A. Riches, The Unanimity Rule and the League of Nations, Baltimore, 1933, 
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all its aspects (I.C.J. Reports 19.55, p, 98). The Court did not do so and 
the question of the application to mandates of the unanimity rule, pro- 
vided for in the Covenant, remains open. 

The Court has nonetheless held, in two successive Judgments that, 
according to the Covenant and within the framework of the League of 
Nations, the unanimity rule was applicable to mandates, without having 
subjected the question to special study. 

The 1962 Judgment endeavours to show that the system of judicial 
protection of the sacred trust contained in each mandate was an essential 
feature of the mandates system; it stressed the raison d’e^tre and the 
necessity of this evident security, because wit’hout it the supervision by 
the League, and the steps to be taken by the Council, could not be 
effective, “in either case the approval meant the unanimous agreement of 
all the representatives including that of the mandatory” (Z.C.J. Reports 
1962, p. 336). 

Later the Court based an argument on the unanimity rule, but in order 
to contradict the necessity argument. The functioning of the mandates 
system was otherwise, given the unanimity rule (I.C.J. Reports 1966, pp 
44-47); “the Council had no means of imposing its views an the man- 
datory”, “in relation to the ‘conduct’ provisions of the mandates, it was 
never the intention that the Council should be able to impose its views 
on the various mandatories”. “As regards the pbssibility that a manda- 
tory might be acting contrary not only to the views of the rest of the 
Council but to the mandate itself, the risk of this was evidently taken 
with open eyes” (ibid., p. 46). 

The authority of the 1962 and 1966 Judgments seems rather weak. They 
are in clear contradiction with each other and the references to the una- 
nimity rule are obitrv dictir, intended to reinforce the argument, but 
which are not the outcome of a special and thorough study of the ques- 
tion I. 

Nonetheless one cannot ignore them. The 1966 Judgment amounts to 
saying that the unanimity rule laid down in the Covenant is not merely a 
rule of voting procedure, but it also touches the very essence of the 
mandates, As a result one must question whether mandates are not thus 
disguised cessions. Do mandatories have no legal obligations, but 0171~ 
moral obligations? Could the Council of the League of Nations do 
nothing to check the annexation of a mandated territory? 

It therefore seems that the counsel of Sir Hersch Lauterpacht should 
be followed, and that the question of the unanimity rule should be 
examined in all its aspects, 

1 There were not taken into consideration the arguments and facts based on 
practice indicated in I.C.J. Pleadings, Vothg Procedure on Questions dating to 
Reports and Petitions concerning the Territory of Solrth West Apica, pp. 38-48 and 
57-60; Z.C.J. Reports 1955, pp. 98-106, and by legal writers, J. F. Williams, “The 
League of Nations and Unanimity”, American Jourrlal ofZ~l,errzatiorfalLaw, Vol. 19, 
1925, p, 475; C. A. Riches, 7%~ Ujzarrinlify R~dc andthe Leugrre of Nations, Baltimore, 
1933. 
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3. Si des difficult& naissent de la rbgle de I’unanimitC pour qui veut 
comprendre le systkne des mandats, cela tient en premier lieu & une 
erreur de perspective. Doit-on voir la question sous l’angle de l’article 22? 
C’est cet article que l’on essaie d’interprker. Selon ses dispositions, le 
but du mandat est la mission sacrte envers les indigbnes ; le mandataire 
est l’instrument par lequel la So&k des Nations accomplit sa &he 
civitisatrice, la consCquence reconnue Btant I’exclusion de toute possibilitt? 
d’annexion ouverte ou dkguiste, de la part du mandataire. 

Pour apprkcier la signification ,de I’article 22, on doit rappeler son 
origine. Les mandats ontleur base dans le trait& de Versailles. L’Allemagne 
cbde ses colonies d’Afrique & condition qu’elles deviennent des territoires 
sous mandat. Les Puissances allities et la SociCtC des Nations acceptent 
les territoires, & charge de veiller a ce que les mandataires auxquels on 
confie les territoires accomplissent dGment leur mission sacrCe de civili- 
sation. 

L’Allemagne, comme partie au trait& de Versaiiles, a un ink& juri- 
dique & ce que la SocittC des Nations observe I’article 22. L’ Allemagne 
n’a pas Ie droit de surveiller l’administration des territoires I, mais elle 
peut se plaindre si le systbme des mandats est transform6 en un autre 
rbgime, si un territoire sous mandat devient une colonie ou est annex&. 

L’article 22 joue un rBle tout ?t fait particulier dans le Pacte. 11 cr6e 
une situation ou institution indkpendante de la volontk des Membres de 
la Sock%& On peut changer les dispositions du Pacte par un vote ma- 
joritaire (art. 26); on peut modifier le mandat pour le Sud-Ouest africain 
avec le consentement du Conseil (art. 7 du mandat). Mais on ne peut pas 
abroger ou modifier l’article 22. Le regime est Ctabli en faveur des peuples 
des territoires et ces territoires sont &d&s a charge de respecter I’article 22. 

Ce statut special de l’article 22 est visible si I’on envisage la structure 
du Pacte. L’article est un corps norrnatif indkpendant, Stranger mdme au 
reste des rkgtes du Pacte. Ses rkdacteurs avaient d’ailleurs pens6 que les 
conventions sur Ies mandats seraient insbrkes dans le trait6 de paix (rap- 
port Hymans, cite dans l’opinion individuelle de M. Jessup, C.I.J. Recueil 
I962, p. 391). 

4. La relation entre un mandataire et le Conseil n’est pas la mdme que 
ceIle d’un Membre de la So&t& par rapport au Conseil. Selon l’instru- 
ment de mandat pour Ie Sud-Ouest africain, le mandataire exerce I’ad- 
ministration au nom de la Soci6t6 des Nations (pr&mbule du mandat); 
il est autorisk ti appliquer sa legislation (art. 2); il prend & sa charge une 
sdrie d’obligations (art. 2-5); il doit envoyer au Conseil un rapport annuel 
satisfaisant le Conseil. avec toute information intkressant le territoire et 

’ C’est pour cette raison que la protestation de I’Allemagno centre la Belgique 
it propos du Ruanda-Urundi fur rejetee. 
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3. If the unanimity rule gives rise to difficulties for anyone who seeks 
to understand the mandates system, this results in the first place from an 
error of perspective. Should the question be seen from the point of view 
of Article 22? It is that Article which we are attempting to interpret. 
According to its provisions, the purpose of the mandate is the sacred 
trust towards the natives; the mandatory is the instrument by which the 
League of Nations effects its civilising task, the admitted consequence 
being the exclusion of any possibility of open or disguised annexation on 
the part of the mandatory. 

To appreciate the significance of Article 22, its origin must be recalled. 
Mandates were founded on the Treaty of Versailles. Germany ceded its 
African colonies on condition that they became mandated territories. 
The Allied Powers and the League of Nations accepted the territories 
subject to the duty to ensure that the mandatories to which the territories 
were entrusted duly accomplished their sacred trust of civilization. 

Germany, as a party to the Treaty of Versailles, had a legal interest 
in the observance by the League of Nations of Article 22. Germany had 
no right to supervise the administration of the territories I, but it could 
complain if the mandates system were transformed into another rkgime, 
if a mandated territory became a colony or were annexed. 

Article22 plays a very special part in the Covenant. It created a situation 
or institution which was independent of the will of the Members of the 
League. The provisions of the Covenant could be altered by majority 
vote (Art. 26); the Mandate fur South West Africa could be modified 
with the consent of the Council (Art. 7 of the Mandate). But Article 22 
could not be abrogated or modified. The regime was set UP for the benefit 
of the peoples of the territories, and these territories were assigned subject 
to the obligation to respect Article 22. 

This special status of Article 22 is apparent if one considers the 
structure of the Covenant, This Article’ is an independent normative 
entity, foreign even to the remainder of the provisions of the Covenant. 
Those who drafted it had in fact contemplated that agreements for man- 
dates could be inserted into the Peace Treaty (Hymans Report, quoted in 
the separate opinion of Judge Jessup, I.C.J. Reports 1962, p. 391). 

4. The relation between a mandatory and the Council is not the same 
as that between a Member of the League and the Council. According to a 
the mandate instrument for South West Africa, the Mandatory exercises 
administration on behalf of the League of Nations (Preamble to the 
Mandate); it may apply its own legislation to the Territory (Art. 2); 
it undertakes a series of obligations (Arts. 2-5); it is to make to the 
Council an annual report to the satisfaction of the Council with full 

1 It is for this reason that Germany’s protest against Belgium with regard to 
Ruanda-Urundi was rejected, 

190 



203 NAMIBIE (S.-O. AFRICAIN) (OP. IND. DE CASTRO) 

indiquant les mesures prises pour assurer les engagements pris suivant les 
articles 2, 3, 4 et 5 (art. 6). 

Le mandataire descend done du ((podium )) de la souverainetk. L’ad- 
ministration d’un territoire sow mandat n’est pas une affaire qui rel&e 
essentiellement OLI accidentellement de la competence nationale propre 
des Etats. La relation entre mandant (SociCtt des Nations) et mandataire 
(Afrique du Sud) ou, si l’on p&f&-e, entre le tuteur et I’autoritk chargte 
de veiller ti sa gestion n’est pas une relation d’kgalitt, inter aequales, mais 
de subordination dans le domaine des mandats. Le mandataire n’a ni & 
administrer ni B p&enter des rapports g la satisfaction du Conseil en 
qualit de Membre, avec les conditions et prkrogatives que cela comporte; 
il le fait comme mandataire ayant B rendre compte de son mandat. 

Le mandataire ne peut pas jouer deux rbles diffkrents et contraires. 
11 ne peut jouir des avantages IiCs B I’administration du territoire dans la 
robe de mandataire puis, aprrk s’en &tre dtpouillk et avoir rev&u la robe 
de Membre de la SdN, user du droit de veto et se soustraire a ses obli- 
gations de mandataire. 

5. L”article 5, paragraphe I, du Pacte ttablit la r&gle de I’unanimitk 
d’une maniire g&n&ale (( sauf disposition expresskment contraire du 
p&sent Pacte 11. Rkgle tranchante et qui semble exclure la possibilitk d’une 
dkrogation implicite ou par analogie s’il n’existe pas une disposition ex- 
pressCment contraire k la rkgle. 

Mais I’interprktation ne m&rite pas son nom si elle s’en tient B I’tcorce 
de; mots, en sacrifiant superstitieusement les autres rbgles du droit - en 
i’occurrence, en nkgligeant l’article 22 du Pacte et les principes qui 
l’inspirent. 

a) Pour connaitre la signification des articles 4 et 5 du Pacte, il faut 
d’abord examiner leur but propre. 

Lors de la rkdaction du Pacte, la rbgle de I’unanimitt dtait fon- 
damentale comme expression et garantie de la souverainetk et de 
I’indtpendance des Etats. A la uaissance de la SociCt6 des Nations, 
on a CprouvC le besoin de rassurer les gouvernements. On a dit I( aucune 
nation, grande ou petite, n’a ?t craindre l’oppression des organes de 
la Sociktt des Nations D (lord Cecil, citt par Riches, /oc. cit., p+ 22); 
et I’on a dit aussi que serait Ccartt tout projet par lequel I( notre propre 
pays [le Royaume-Uni] serait exposC g ce qu’une recommandation 
soit adopt&e centre lui par le vote d’une majorit& dans une mat&e 
qui affecte vitalement son ink-&t national 11 (rapport intkrimaire du 
Comiti! pour la SocibtC des Nations p&id& par sir Walter Phillimore, 
I91 8, Riches, lot. cit., p. 3). 

Tel ktant le but, et le but unique de la rkgle, il est logique que la 
Premikre Commission de la Deuxikme AssemblCe ait accept6 le 
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information with regard to the Territory and indicating the measures 
taken to carry out the obligations assumed under Articles 2, 3, 4 and 5 
(Art. 6). 

The mandatory therefore comes down from the “platform” of sover- 
eignty. The a.dministration of a mandated territory is not something 
which falls, either essentially or fortuitously, within the national com- 
petence proper to States. The relationship between the M.andator 
(League of Nations) and Mandatory (South Africa) or, if preferred, 
between the guardian (futeuu) and the authority called upon to supervise 
its management, is not a relation of equality inter aequaks, but one of 
subordination in the field of mandates. A mandatory does not have to 
administer nor present reports to the satisfaction of the Council as a 
Member, with the conditions and. prerogatives involved in that relation- 
ship; it does so as a mandatory which has to give an account of its 
mandate. 

The mandatory cannot play two different and inconsistent parts. It 
cannot enjoy the advantages connected with the administration of the 
territory in the robe of a mandatory, and then, after having doffed that, 
put on the robe of Member of the League of Nations, make use of its 
right of veto, and evade its obligations as mandatory. 

5. Article 5, paragraph 1, of the Covenant lays down the unanimity 
rule as general “except where otherwise expressly provided in this 
Covenant”. A decisive provision, which appears to exclude the possibility 
of any implied. derogation, or derogation by analogy, if there is no 
provision expressly contrary to the rule. 

But interpretation does not deserve to be so called if it sticks in the 
bark of the words, superstitiously sacrificing the other rules of law, in the 
present case, by neglecting Article 22 of the Covenant and the principles 
inspiring it, 

(a) To ascertain the significance of Articles 4 and 5 of the Covenant, it 
is necessary first of all to study their particular purpose. 

At the time of the drafting of the Covenant, the unanimity rule 
was fundamental as an expression and a safeguard of the sovereignty 
and independence of States. On the birth of the League of Nations, 
the need was felt to reassure governments. It was said that “no 
nation, whether small or great, need fear oppression from the organs 
of the League” (Lord Cecil, quoted by Riches, lot. cit., p. 22); and 
it was also said that any scheme would be avoided “under which our 
own country [the United Kingdom] should be rendered liable to have 
a recommendation passed against it by a majority vote in a matter 
vitally affecting the national interests”. (Interim Report of the 
Phillimore Committee, 1918, Riches, lot. cit., p. 3.) 

Since such was the purpose, and the sole purpose, of the rule, it 
was logical for the First Committee of the Second Assembly to 
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rapport du cornit de Londres, lequel aprBs avoir prCcis6 que la 
rkgle de l’unanimitk est une garantie de la souverainet6 des Etats, 
en dkduit que I’unanimitt n’est pas nkcessaire, exception faite des cas 
oti la souverainett est en p&i1 (Riches, Zoc. cit., p. 98). La DeuxiBme 
AssemblCe rcexplique & nouveau que l’adoption de la rkgle de I’una- 
nimitk est en premier lieu un moyen de protkger c( les droits de 
souverainet6 des Bats )) et ttablit aussi qu’elle doit Ctre gardCe seule- 
ment 18 oh elle sert g cette fin 1) (Riches, lot. cit., p. 117). 

Cette rkgle de l’unanimitk prot&ge non seulement les Membres de la 
SociBtB, mais tous les Etats. Dans la pratique du Conseil, il est d’usage 
de considdrer que le droit de (( si6ger en qualit de membre N impliquant 
un droit de vote, doit s’appliquer aussi par analogie aux pays qui ne 
sont pas membres de la Sociktk. 

On connait, & c&k de cela, la raison du dkalage entre la forme 
absolue de la r&gle et le caracttre limit6 de son objet et de son but. 

En 1930, au moment oti I’on envisageait d’apporter un amendement 
ZL l’article 13, deux des auteurs du Pacte, lord Cecil of Chelwood et 
M. Scialoja exprimhrent l’avis que c’ttait uniquement par inadver- 
tance qu’une disposition relative 8. l’unanimitk ((relative)~ avait Ctt 
ins&r&e dans certains articles visant les diffkrends et omise dans d’au- 
tres l. 

b) La Cour permanente a dit : 

(( I1 en rksulte que, d’aprbs le Pacte lui-mCme, dans certains cas 
et spkcialement lorsqu’il s’agit du rkglement d’un difftkend, la 
rkgle de l’unanimitb s’applique avec cette limitation, que les 
votes donnts par les reprtsentants des Parties intkresskes n’ont 
pas l’effet d’exclure l’unanimit6 requise. 
. . . . . . . . , , . , . . . . . . . . . . . . 
11 s’agit toujours de la r$gle bien connue d’aprks laquelle nul ne 
peut &he juge dans sa propre cause, 

A un point de vue pratique, exiger que les reprksentants des 
Parties acceptent la dkision du Conseil kquivaudrait & leur 
donner un droit de veto pouvant empkher toute dkision... )j 
(C.P.J.I. s&vie B IE” 12, p. 31-32.) 

1 Lord Cecil: (la toujours CtC d’avis que c’est probablement par accident que la 
ragle du Pacte de la SdN suivant laquelle l’unanimitk ne doit pas comprendre les 
parties au diffhrend n’a 8.5 spCcifiCe que dans certains cas. Evidemment, si c’est une 
r&gle juste, elle doit s’appliquer g tous Ies diffkrends. )I 

M. Scialoja: (~11 n’y a pas de doute que ,.. c’est simplement par oubli que J’on 
n’a pas dit que les voix des parties inthress6es ne figuraient pas dans le calcul de 
l’unanimit8. I) (Dossier transmis par le SecrBtaire ghkal de I’ONU, C.I.J. Mdmoires, 
Proc6dwe de vote applicable am questions touchant les rapports et p&itions r’elut@ 
au Terr’itoire dn Sud-Orrest afkicain, p, 41.) 
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accept the report of the London Committee, which after having 
explained that the unanimity rule served to safeguard the sovereignty 
of States, deduced therefrom that unanimity could not be necessary 
except in cases in which the sovereignty of States was in jeopardy 
(Riches, lot. cit., p. 98). The Second Assembly “again explained the 
adoption of the unanimity rule in the first place as a means of 
protecting ‘the rights of State sovereignty’, and they further stated 
that it only needed to be maintained where it served that end 
(Riches, lot. cit., p. 117). 

This unanimity rule protected not only the Members of the League, 
but all States. In the practice of the Council, it was customary to 
consider that the right to sit as a member, implying the right to vote, 
must be applicable also by analogy to countries which were not 
members of the League. 

In addition to this, the reason is well known why there was a 
divergence between the absolute form of the rule and the limited 
nature of its object and purpose. 

Two of the draftsmen of the Covenant, Lord Cecil of Chelwood 
and Mr. Scialoja, suggested in 1930, when amendment to Article 13 
of the Covenant was under consideration, that it was only by 
inadvertence that a provision on qualified unanimity had been 
inserted in some of the articles concerning disputes and omitted 
from others l. 

(b) The Permanent Court has stated that: 

“It follows from the foregoing that, according to the Covenant 
itself, in certain cases and more particularly in the case of the 
settlement of a dispute, the rule of unanimity is applicable, 
subject to the limitation that the votes cast by representatives 
of the interested Parties do not affect the required unanimity. 
. . . , . , . . . . . . . . . . . . . I . . 
The well-known rule that no-one can be judge in his own suit 
holds good. 

From a practical standpoint, to require that the representa- 
tives of the Parties should accept the Council’s decision would 
be tantamount to giving them the right of veto enabling them 
to prevent any decision being reached. , . .” (P.C.Z.J., Series B, 
No. 12, pp. 3 1-32). 

1 Lord Cecil: “had always held that it must have been by some accident that the 
rule in the Covenant providing that unanimity should not comprise the parties to the 
dispute had only been enacted in certain cases, Obviously if it were the right rule 
it should be applied to all cases of dispute,” 

Mr. Scialoja: “There was no doubt that. , , it had been simply by an oversight 
that it had not been said that the votes of the interested parties should not figure in 
oa[culating unanimity.” (Dossier transmitted by the Secretary-General of the United 
Nations, ?.C..J, Pleadings, Voting’ Procedure 012 Questions relating to Reports and 
Petitions concerning the Territory of South West Africa, p. 41,) 
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En conskquence, on a pu dire que: 
c La condition d’unanimitk, si exprks que soient les termes qui 

la posent, est implicitement limit&e par ce dernier principe tune 
partie ne peut &tre juge dans sa propre cause] et il ne faudrait 
rien de mains que son exclusion expresse pour autoriser un EtaE 
g prktendre qu’en agissant comme juge dans sa propre cause ii 
possbde le droit de priver de tout effet une obligation internatio- 
naIe soIenneIIe g laquelle il a. souscrit. N (Opinion individuelle de 
M. Lauterpacht, C.I.J. Recueii 1955, p. 104.) 

Dans une Etude sur la rkgle de l’unanimitt, on a dit que 1’ le droit est 
I’expression de la volonte d’un organisme vivant 11, et que u la con- 
tinuitk de l’organisme exige qu’il soit adapt& aux conditions de sa vie )I 
(Williams, lot. cit., p, 475, 485). C’est ce qu’a fait la Soci6tC des Na- 
tions. 

D&j& en 1921 on recommande dans une rksolution que ‘(en atten- 
dant la ratification de I’amendement [sur l’article 163, les votes des 
parties soient exclus pour dkterminer s’il y a eu unanimitk )) (Riches, 
lot. cit., p. 141). 

De la m&me man&e, et pour Cviter aussi le rCsultat absurde que la 
rkgle de I’unanimitC empkhe I’application de l’article 26 du Pack, 
on considke que, pour proposer des modifications au Pacte, l’una- 
nimitt n’est pas ntkessaire et la majorit requise pour les modifications 
est suffisante (Riches, lot. cit., p. 109, 11.5). 

On peut titer aussi quatre diffkends dans lesquels le Conseil con- 
sidkre ses rCsolutions comme obligatoires, malgr6 le vote contraire de 
I’une des parties (opinion individuelle de M, Lauterpacht, C.I.J. 
Recueil 19.55, p. 101 ; Riches, lot. cit., p. 145) l, On peut titer enfin 
to&es les rbolutions sur des questions dans lesquelles la Soci6tC avait 
& remplir des fonctions administratives (Riches, lot. cit., p, 16 1, 166). 

Aprts une Ctude consciencieuse de la pratique de la SocittC on a pu 
con&ire (( qu’elle montre une disposition dkidke de la part des Mem- 
bres k ne pas permettre que la rbgle de l’unanimitb rende impuissante 
la Socidtk, et cela malgrk les regles expkites de l’instrument juridique 
qui est sa loi fondamentale)r (Riches, IOC. cit., p. 117). 

La contradiction apparente entre I’articIe 22 et Ies articles 4 et 5 du 
Pacte doit .&tre surmontte compte tenu de la valeur relative de ces 
dispositions. 

Les articles 4 et 5 sont des rkgles d’une nature abstkte et g&k-ale; 
leur but est itranger j la relation du mandataire avec le mandant au 

i Naturellement pour des raisons politiques, le Conseil pouvait considkrer commc 
non obligatoires des rtsolutions auxquelles une partie s’est opposke - GE. do la 
Lituanie et du Japon (Riches, lot. cit., p. 148-152). 
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Consequently, it has been possible to observe that: 

“The requirement of unanimity, however expressly stated, 
is implicitly qualified by the latter principle [the principle that 
a party may not be judge in its own suit]; and . . . nothing short 
of its express exclusion is sufficient to justify a State in insisting 
that it should, by acting as judge in its own case, possess the 
right to render inoperative a solemn international obligation 
to which it has subscribed.” (Separate opinion of Judge Lauter- 
pacht, I.C.J. Reports 1955, p. 104.) 

(c) In a study of the unanimity rule, it has been said that “law is the 
expression of the will of a living organism”, and that “the perma- 
nency of the organism requires that its constitution should be 
subject to readjustment to the conditions of its life” (Williams, Inc. 
cit., pp. 475, 485). This is what the League of Nations did. 

As early as 1921 it was recommended in a resolution that “pending 
the ratification of the amendment [of Article 161, the votes of the 
parties be excluded in determining whether unanimity had in fact 
been achieved” (Riches, lot. cit., p. 141). 

In the same way, and also to avoid the absurd result whereby un- 
animity rule might prevent the application of Article 26 of the 
Covenant, it was considered that for the proposal of amendments to 
the Covenant, unanimity was not necessary and the majority required 
for amendments was sufficient (Riches, lot. cit., pp. 109, I 15). 

For disputes might also be cited in which the Council considered 
its resolutions to be binding despite the contrary vote of one of the 
parties (see separate opinion of Judge Lauterpacht, I.C.J. Reports 
1955, p. 101 ; Riches, /oc. cit., p. 145) l, Finally one might quote all 
the resolutions on questions in which the League had to carry out 
administrative functions (Riches, lot. cit., pp. 161, 166). 

(d) After a thorough examination of the practice of the League, it has 
been possible to conclude that “it shows a decided disposition on 
the part of the Members not to allow the unanimity rule to make 
the League impotent, and this in spite of the explicit provisions 
of the legal instrument which forms its fundamental law” (Riches, 
lot. cit., p. 117). 

(e) The apparent contradiction between Article 22 and Articles 4 and 5 
of the Covenant is to be overcome by taking into account the 
relative value of those provisions. 

Articles 4 and 5 are rules of an abstract and general nature; 
their purpose lies outside the relationship of the mandatory with 

l Naturally, for political reason, the Council could regard as not binding reso- 
lutions opposed by one of the parties-cases of Lithuania and Japan (Riches, lot. 
c/f., pp. 148-I 52). 
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nom (on behalf) duquel il exerce l’administration. Done, la non-ap- 
plication de la r&gle de l’unanimitk aux fonctions du Conseil con- 
cernant le mandat ne contredit pas I’objet et la fin des articles 4 et 5, 
~4 savoir le respect de la compktence exclusive des Etats. Au contraire, 
l’article 22 donne naissance 8. une institution dont Ia nature est in- 
compatible avec la possibilitkde l’exercice d’un veto par le mandataire. 

IL est si contraire B la notion de mandat, de tutelle et B la bonne foi 
d’ktablir et de rkglementer la surveillance sur le mandataire tout en 
rendant N cette surveillance nominale et inoptrante N, tout en laissant 
& la. seule bonne volont6 du mandataire l’accomplissement de ses 
obligations, que cela (( ne peut &tre dkduit de faGon concluante du seul 
fait que la constitution prevoit la rkgle de l’unanimitk N (voir opinion 
individuelle de M. Lauterpacht, C.I.J. Recueil195.7, p. 99). 

D’un autre cBtC, le principe Mema judex in re sua interdit que I’ad- 
ministrateur, le tuteur ou le mandataire soit celui qui decide ou juge 

s’il a lui-m&me rempli ou non ses obligations comme tel - I( il n’existe 
pas de motif valable permettant de distinguer entre les organes ju- 
diciaires et les organes de surveillance, du point de vue de l’applica- 
bilite du principe selon lequel nul ne peut btre juge en sa propre 
cause )I (opinion individuelle de M. Lauterpacht, ibid., p. 100). 

La question soulevke par la rbgle de l’unanimitk est la mCme we 
celle qui se prksente dans la pratique du droit interne, et Zi laquelle on 
r&pond en faisant appel 9 la notion de fraude 8. la loi. Celle-ci se 
caractdrise par le fait qu’on demande la protection d’une rkgle ab- 
straite et gCntrale, pour kiter l’application d’une autre rkgle visant B 
regler un fait concret. Dans les cas oti la r&gle abstraite n’a pas pour 
but de rbgler le fait concret, on applique la rkgle qui vise directement 
ce fait. 

La demande de 1’Afrique du Sud tendant & ce qu’on applique la 
rkgle de l’unanimitk peut done $tre qualifi6e d’agere in fraudenz legis. 
Une interpretation des articles 22, 4 et 5 du pa&e justifiant le refus du 
mandataire d’accomplir les obligations qu’il a accept&es par l’ins- 
trument de mandat, et par la signature du Pacte, pourrait &tre 
qualifike d’interpretatio in ji-audem legis. 

On doit ajouter dam le m&me sens que l’idte de l’application de la 
rkgle de I’unanimit6 aux mandats ne fut pas gBnCralement admise par la 
doctrine contemporaine g la SociBtB. Wright la rejette d’une man&e 
d&id&e sur la base de l’avis rendu dans I’affaire dite de MOS,~O& et des ar- 
ticles 15 et 16 du Pack (Mandates Under the League of Nations, p. 132,522). 
A l%stitut de droit international (session de Cambridge, 1931, sur les 
mandats internationaux), & propos de la rtvocation des mandats, Bore1 
soul& la question de la rkgle de 1’unanimitC; Seferiades oppose que bien 
que le Conseil dCcide SI l’unanimid, on ne tient pas compte du vote du 
mandataire. Rolin affirme que I’unanimitk n’est pas ntcessaire mais que 
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the mandator on behalf of which it exercises its administration. 
Thus, the non-application of the unanimity rule to the Council’s 
functions regarding the mandate does not contradict the object and 
purpose of Articles 4 and 5, namely respect for the exclusive juris- 
diction of States. Article 22 on the other hand, gave birth to an 
institution the nature of which is incompatible with the possibility 
of the exercise of a veto by the mandatory. 

It is so contrary to the concepts of mandate and of tutelage, and 
to good faith, to set up and. regulate supervision of the mandatory 
while rendering “that supervision nominal and ineffective”, while 
leaving it to the good will of the mandatory to fulfil his obligations, 
that this “cannot be conclusively inferred from the mere fact that 
the basic instrument provides for the rule of unanimity” (see separate 
opinion of Judge Lauterpacht, I.e../. Reports 1955, p. 99). 

Furthermore, the principle nenzo j&x in ye sua prohibits an 
administrator, guardian (tuteur) or mandatory from being the 
person who decides or judges whether or not he has fulfilled his 
obligations as such--“there is no valid reason for distinguishing, in 
connection with the applicability of the principle that no-one is judge 
in his own cause, between the judicial and. the supervisory organs” 
(separate opinion of Judge Lauterpacht, ibid., p. IOO), 

The question raised by the unanimity rule is the same as that 
which arises in practice in municipal law, where it is answered by an 
appeal to the concept of jbas legis. The mark of this concept is 
the fact that the protection of an abstract general rule is sought 
in order to avoid the application of another rule intended to settle 
a concrete point. In cases where the purpose of the abstract rule is 
not to settle the concrete point, the rule which directly contemplates 
that point is to be applied. 

South Africa’s claim for the application of the unanimity rule can 
therefore be classified as ague in,fiaudem legis. An interpretation of 
Articles 22, 4 and 5 of the Covenant which would justify the refusal 
of the mandatory to fulfil the obligations which it has accepted by 
the mandate instrument and by the signature of the Covenant, could 
be classified as interpretatio in ,fiaudetn legis. 

To the same effect it should be added that the idea of the application 
or Lhe unanimity rule to mandates was not generally accepted by writers 
of the time of the League. Wright rejected it decisively on the basis of 
the Opinion given in the so-called Mow1 case, and of Articles 15 and 16 
of the Covenant (Mandates Under the League of Nations, pp. 132 and 
522). At the 1931 session of the lnstitut de Droit International held at 
Cambridge, which discussed international mandates, Bore1 raised the 
question of the unanimity rule in connection with the revocation of 
mandates. Seferiades then argued that although the Council’s decisions 
were taken unanimously, the mandatory’s vote was disregarded. Rolin 
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stated that unanimity was not necessary but that discussion of the clues- 
tion was untimely. The discussion was not pursued, but the vote in 
favour of revocation implied rejection of the application of the unanimity 
rule to mandates (Annuczire de l’lnstifut de droit international, Vol. II, 
p. 58). The many writers who assert that the League was entitled to 
revoke the mandates appear by implication to share the same view. 
Quite recently Dugard has maintained that the unanimity rule was not 
applicable to mandates (“The Revocation of the Mandate for South 
West Africa”, A.J.I.L., 1968, pp. 89 ff.). 

V. POSSIBILITY OF FORFEITURE BY THE MANDATORY- 

THE NATURE OF THE MANDATE 

It is necessary to recall the characteristics of the mandate rbgime, for 
only in the light of its nature will it be possible to say what powers were 
possessed by the League of Nations and are now possessed by the United 
Nations in its place. 

The mandates are not a simple concession granted by the Principal 
Allied and Associated Powers to the mandatory States. The mandate is a 
very complex institution. 

It was based on the cession by Germany of its colonies in Africa (Arts. 
118 and 119 of the Treaty of Peace). This cession was not pure and 
simple, but sub mudo. The territories concerned did not pass under the 
sovereignty of the mandatory States. In the Treaty, the mandatory States 
were designated as the “governments exercising authority over those 
territories” (Art. 127); the territories were transferred “to the Mandatory 
Power in its capacity as such”, * the territories were to be “administered 
by a Mandatory under Article 22 of Part I (League of Nations) of the 
present Treaty” (Art. 257); reference was also made to any Power “ad- 
ministering former German territory as a mandatory under Article 22, 
Part T (League of Nations)” (Art. 312). It was this Article 22 which 
laid down the principles of the new institution. 

The League of Nations assumed the responsibility for a “sacred trust 
of civilization”l, “in the interests of the indigenous population”, until 
such time as the peoples in question should be “able to stand by them- 
selves”. It was in this way that the Covenant pointed to the temporary 
nature of mandates; they were to come to an end when the indigenous 
populations were capable of governing themselves. General Smuts tried 
to get this reference to the chronologically finite nature of mandates 

’ Mr. Fraser (New Zealand), the then chairman of Committee H/4, concluded his 
report to the Second Committee with the following words: “The mandate does not 
belong to my country or any other country. It is held in trust for the world.“(21 June 
1945, UNCIO dot. 1144, Vol. VIII, p. 154; cited in I.C.J. Pleorlirlgs, Inlern~rio~/ 
Sth’llts of Souih ?Vmt Afiica, pv 222. 
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cette fin de biffer le mot ((encore 11 (vet en anglais) dans I’expression 
(1 non encore capables de se diriger eux-nZmss )); mais cette proposition 
fut rejetke. 

La SocittC des Nations confie 111a tutelle de ces peuples aux nations 
dCveloppCes I), qui u exerceraient cette tutelle en qualitk de mandataires 
et au nom de la SocittC )I l. La SociCtC confie les pouvoirs d’administra- 
tion au mandataire ((sow rtserve des garanties prkvues plus haut dans 
I’intCrCt de la population indigkne~). Plus spkcialement on Ctablit une 
commission permanente char&e de recevoir et d’examiner les rapports 
des mandataires et de donner au Conseil son avis sur to&es questions 
relatives & I’exCcution des mandats. Dans le mandat pour le Sud-Ouest 
africain, A c&t de la rdfkrence A I’article 22 du Pacte, il est p&u que 
le mandataire devra envoyer au Conseil des rapports satisfaisant celui-ci 
et contenant toute information inGressant le territoire et indiquant les 
mesures prises pour s’acquitter de certains engagements sptcifiques (art. 6). 

La surveillance par I’organe de la communautk internationale est une 
caracttristique distinctive du mandat (Wright, Mandates under the League 
of Natiom, 1930, p, 64), conforme B sa nature m&me (C. I. J. Recueil 
1950, p. 133, 136). 11 En fait, exclure les obligations likes au Mandat 
reviendrait ri exclure l’essence mCme du Mandat )) (C.I.J. Recueil 1962, 
p. 334) 2. C’Ctait une responsabilitC grave de la SociCtC des Nations, 9 
p&sent des Nations Unies, que la (( mission sacrCe 1) envers les peuples 
indigkes, et qui ne peut Ctre assurke qu’au moyen du contrale et des 
possibilitk qu’il offre 3, 

La tAche que les Etats mandataires doivent remplir (1 au 110111)~ {an 
behalfl de la SociCtC est quaiifike de fonction de (( mandataire 1) (mandu- 
tory) et consiste B exercer une I( tutelle )I (fuielage). Elle est marqute, 
comme ces termes m&mes I’indiquent en droit interne, par le dtsintbes- 
sement. Celui-ci a ttt solennellement proclamk par les Puissances allikes 

’ Lc gouverneur de la Nouvelle-Zklande a dit en 1926: c,Le Samoa occidental 
ne fait pas partie intkgrante de 1’Empire britannique: c’est un enfant dont nous 
avons accept& la tutelke 11 (Commission permanente des mandats, pro&-verbaux 
de la dixikme session, 1926, p, 24, citation dans C.I.J. M&oir*es,-,ratut intem~~tionn~ 
firi Sad-Oaest afiknirr, p. 203). 

2 u La surveillance internationale prkvue par les paragraphes 7 et 9 de Particle 22 
du Pacte est la Pierre angulaire de tout le syst8me des mandats “; des dtjcisions du 
Conseil il rbsitlte ~cque c’est un ContrBle effectif et skrieux qui est vise et non pas 
un contrBle purement thtorique ou fictift,. (h sJfsr$nle &J ,nan&ts: Origine, principes 
er apphation, citations dans C.I.J. M&&res, A&l/s.yib{litL; &s l’a&ition de pt!tition- 
mim par fe Cotnild nh Sud-Ouesr africain, p, 28.) 

a K En CC qui concerne le devoir qui incombe a la Soci& d’assurer I’observation 
des terms des mandats, le Conseil envisage ses attributions en I’espkce dans le sens 
le PIUS large 11 (rapport prksentd par lc Conseil g l’Assembl&e le 6 dkembre 1920, 
document de I’Assemblke de la SdN, 20/48, 161, citation dans C.I.J. Me’moires, 
ibid., p. 29). 
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deleted, and for this purpose proposed the removal of the word “yet” in 
the -phrase “not yet able to stand by themselves”; but this amendment 
was rejected, 

The League of Nations entrusted “the tutelage of such peoples . . . to 
advanced nations” the method being that “this tutelage should be 
exercised by them as Mandatories on behalf of the League”‘. Powers of 
administration were entrusted to the mandatories by the League “subject 
to the safeguards above mentioned in the interests of the indigenous 
population”. More particularly, there was constituted a Permanent 
Commission to receive and examine the annual reports of the mandato- 
ries and to advise the Council on all matters relating to the observance of 
the mandates. In the Mandate for South West Africa, in addition to the 
reference to Article 22 of the Covenant, it was provided that the Manda- 
tory should make to the Council of the League of Nations annual reports 
to the satisfaction of the Council, containing full information with regard 
to the Territory, and indicating the measures taken to carry out certain 
specified. obligations (Art. 6). 

Supervision by the organ of the international community is a dis- 
tinctive feature of the mandate (Wright, Mmciutes under the League I?f 
Nations, 1930, p. 64) and is in conformity with its very nature (1.C.J. 
Reports 1950, pp. 133 and 136). “Tndeed, to exclude the obligations 
connected with the Mandate would be to exclude the very essence of the 
Mandate” (1.C.d. Reports 2962, p. 334) “. The “sacred trust” in respect of 
the indigenous peoples was a grave responsibility for the League of 
Nations and now for the United Nations, and one which can only be 
discharged through the modality of supervision and the possibilities 
which it provides 3, 

The task which the mandatory States have to perform “on behalf” of 
the League is qualified as a “mandatory” function and consists in the 
exercise of “tutelage”. It is characterized, as the same terms imply in 
municipal law, by absence of self-interest. This was solemnly proclaimed 
by the Allied Powers (16 June 1919) in reply to a protest by the German 

’ The New Zealand Government said in 1926: “Western Samoa is not an integral 
part of the British Empire, but a child of which we have assumed the guardianship” 
(Minutes of the Tenth Session of the Permanent Mandates Commission, 1926, 
P. 24: cited in I.C.J. Plenchgs, Irtteutotiottal Stct/tts of Sotctlt- Wesf Afiicn, p. 203). 

’ “The international supervision provided for in paragraphs 7 and 9 of Article 
22 of the Covenant is the cornerstone of the whole mandates system”; “It clearly 
emerges . . . from. , . the decisions of the Council that what is intended is an effective 
and genuine, not a purely theoretical or formal, supervision.” (The Mamiates System 
Oligitt-Principles-Applicnfion, p. 33 ; cited in I.C.J. Pleachgs, Aclmissibility of 
ffeat’ittgs of Petitiouers by the Committee on South- West Aji’icn, p. 28.) 

’ “With regard to the responsibility of the League for securing the observance of 
the terms of the mandates, the Council interprets its duties in this connection in the 
widest manner.” (Op. cit., p. 34, quoting a report presented by the Council to the 
Assembly on 6 December 1920, League Assembly Dot. 20/48/161; cited in Z.C.J. 
Plean’irtgs, ibid., p. 29.) 
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(16 juin 1919) en rdponse B une protestation du Gouvernement a]]emand 
21 ]a confirence de ]a paix: u Les Puissances mandataires Vi, &ant cons- 
tituies fid&ommissaires par la SociCtt des Nations, ne tireront aucun 
b&Cfice de ce’ fidkicommis U, Cette conception se traduit k ]‘artic]e 257 
du trait6 de paix, oh i] n’est pas tenu compte de la valeur des Possessions 
allemandes &dies pour le calcul des indemnitks g payer par I’A]]emagne 
(van Rees, Les mandats internationaux, 1927, Ps 1% 19). Ce Jdme WP 
merit du disinttressementfut uti]isk par IeS PrinCipaleS PuiSSmCeS d]itkS et 
associies en face de ]‘Ita]ie qui rCc]amait des compensations territoria]es 
sur]a base des promesses faites par ]a France et par ]a Grande-Bretagne: 

ales territoires qui furent confits B leur Mandat ne ccmstituent 
aucun agrandissement de leurs possessions colonia]es; ]es terri- 
toires en question ne devant appartenir, en vertu du systhme des 
Mandats, qu’aux peuples qui les habitent )) (Stoyanovski, La thtok 
g&&ale &s manclats inlewationaux, 1925, p. 18). 

Les droits du mandataire, en conskquence, I( ne sont pour ainsi dire que 
de simples instruments lui permettant de remplir ses obligations )) (C.1.J. 
Recueil 1962, p. 329). 

Cette conception a d’importantes constquences pratiques. Le man- 
dataire n’a pas le pouvoir de transmettre, ctder ou louer une partie 
quelconque du territoire sous mandat (rapport de Sjtiberg, cite par 
Wright, lot. cit., p. 122). La Commission permanente des mandats a 
protest6 centre le fait que, dans l’accord sur les front&es entre 1’Afrique 
du Sud et le Portugal (1926), 1’Afrique du Sud ait indiquk qu’elle posskde 
la souverainet6 (possesses sovereignty) dans le territoire SOLE son maadat 
(Wright, lot. cit., p. 121, 201-202, 446) ‘; la mEme commission insiste 
I&-dessus en soutenant que ~comme corollaire direct de l’absence de 
souverainett, le mandataire ne peut tirer aucun profit direct du terri- 
toire )I (ibid., p. 214), et que, ((rn$rne dans les territoires SOLIS Mandat 
11 CT il y a lieu d’examiner si la discrimination Cconomique n’est pas 
contraire aux intCrEts des habitants du territoire )I (ibid., p. 215). 

Selon van Rees, ies territoires sous mandat ant une individualit 
marquie; ]es puissances mandataires sent des g&ants obliges de respecter 
rigoureusement I’intCgritC des territoires; ]es terres vacantes ou saris 
make font partie du domaine du territoire (Les mandate internationaux, 
P. 22). La Commission permanente des mandats a dit aussi, en 1925, 
we des contributions ou donations des territoires sous mandat en faveur 
de ]‘Etat mandataire ne sont admissibles que si e]]es concernent des 
institutions et des ceuvres dont le territoire sous mandat peut tirer un 

’ A cette occasion, M. Smit, reprtsentant de I’Af&ue du S&, a dit: ~~1’Union 
sud-africaine exercera et possklera cette souverainett [sur le territoire &I Sud-Ouest 
africain] au nom d’une tierce partie non dbfinie. Telle est sa mani&rc de voir; il ne 
peut &e question d’annexion. 1) (Commission permanente des nlan&ts, pro&,- 
verbaux de la onzikne session, 1927, p. 92, citation dans C.I.J. M4nloires, ,sfatrlt 
i~~ternational C[II S/d-Ouesr ofricain, p, 197.) 
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Government at the Peace Conference: “The ‘Mandatory Powers which, in 
so far as they may be appointed Trustees by the League of Nations, will 
derive no benefit from such Trusteeship . , .” This conception is reflected 
in Article 257 of the Treaty of Peace, the effect of which is that the 
value of the German possessions thus transferred was not taken into 
account in calculating the reparations to be paid by Germany (van Rees, 
Les /nandnts infernntionaux, 1927, pp. 18 f.). The same argument of 
absence of interest was used by the Principal Allied and Associated Powers 
when Italy claimed territorial compensation on the basis of promises 
made by France and Great Britain: 

“The territories entrusted to them under niandate do not represent 
any increase in their colonial possessions; the territories in question 
can only belong, under the mandates system, to the peoples inha- 
biting them” (Stoyanovski, La ihkorie gPnCrale des mandots inter- 
nationaux, 1925, p. 18). 

Consequently the rights of the mandatory “are, so to speak, mere’ tools 
given to enable it to fulfil its obligations” (Z.C.J. Reports 1962, p, 329). 

This conception has important practical consequences. The mandatory 
has no power to cede or lease any part of the mandated territory (Sjiiberg 
report, quoted by Wright, op. cit., p. 122). The Permanent Mandates 
Commission protested against the statement by South Africa in the 1926 
boundary agreement between South Africa and Portugal that South 
Africa “possesses sovereignty” in the mandated area (Wright, op. cit., 
pp, 121,201 f., 446)l. The Commission insisted that “as a direct corollary 
to the lack of sovereignty. . . the mandatory make no direct profit from 
the territory” (ibid., p. 214), and that “even in C territories economic 
discriminations are scrutinized to see that they are not against the in- 
terests of the inhabitants of the area” (ibid., p. 215). 

Van Rees finds that the mandated territories have a distinct indivi- 
duality; the mandatory Powers are managers under an obligation of 
strict respect for the integrity of the territories; unoccupied or owncrless 
land is part of the property of the territory (Les mandats infernafionaux, 
p. 22). The Permanent Mandates Commission also stated in 1925 that 
contributions or gifts made by the mandated territories to the mandatory 
Power were only admissible if they concerned institutions or works which 
could be said to benefit the mandated territory materially or morally 

’ On that occasion the representative of South Africa, Mr. Smit, said “the 
Government of the Union of South Africa exercised and possessed that sovereignty 
[over the Territory of South-West Africa] on behalf of a third party undefined. That 
was his position: there could be no question of annexation.” (Minutes of the 
Eleventh Session of the Permanent Mandates Commission, 1927, p. 92; cited in 
1. C.J. Pleadings, International Sfatus of So~rth- West Afiicn, p. 197.) 
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avantage mat&k1 ou moral (Bentwich, The Mandates Systenz, P. 106, 
107) ; en 1927, elle a dit que les chemins de fer et ports construits par les 
Allemands dans le Sud-Ouest africain ne pouvaient pas &tre consid&% 
comme relevant du dominium de 1’Afrique du Sud et elle a exigk qu’on 
proclame leur appartenance au territoire administrk par 1’Union; en 
1929, I’Afrique du Sud a donnC des explications conformtment 6 la 
demande qui lui Ctait faite (ibid., p, 96). 

L’instrument de mandat pour le Sud-Ouest africain allenland en date 
du 17 dkembre 1920 a la forme d’une dkclaration adopt&e par le Conseil 
de la SociBtk des Nations. Sa nature a CtC disc&e par la doctrine qui 
n’a pu le faire entrer dans aucune des notions juridiques connues. Sa 
gestation, comme celle des autres mandats, a Ctt la suivante: I’Allemagne 
a cbdt.aux Principales Puissances allikes et associkes le Sud-Ouest africain 
allemand, pour qu’il soit admini& par le mandataire conformkment 
B I’article 22 du Pacte. Les Principales Puissances conviennent qu’un 
mandat soit confk8 g Sa Majestt britannique pour &tre exercC en son 
nom par I’Union de 1’Afrique du Sud, conformCment h I’article 22 du 
Pacte. Sa Majestk britannique, agissant pour I’Afrique du Sud, s’engage 
B accepter le mandat et h I’exercer au nom de la SociCtC des Nations. 
Le Conseil de la SdN, considkrant l’article 22, paragraphe 8, a statuk sur 
les points mentionnCs dans cette disposition, et confirm& le mandat. 

Elaboration compliquke, marqute d’interventions aux significations 
diverses. Celle de 1’Afrique du Sud est la plus passive: Sa MajestC britan- 
nique s’est engagke k accepter pour elle le mandat. De cette man&e prend 
naissance une institution internationale dont I’essence est dans I’article 22 
du Pacte - ce qui ressort d’ailleurs de la continuelle rCf&ence faite & cet 
article dans le trait6 de Versailles et dans l’instrument de mandat. C’est 
en v&it6 aux principes fondamentaux de l’article 22 que se &f&e aussi la 
rksolution testamentaire de la SocittC des Nations du 18 avril 1946; cc 
sont ces principes qui donnent sa signification au rCgime des mandats. 

La mission sacrCe envers les peuples indig&nes des territoires SOW 
mandat est une responsabilitb directe de la communautC internationale 
organiste. La Sock% des Nations et, depuis le 18 avril 1946, l’organisation 
des Nations Unies, a le devcir de garantir B ces peuples que cette mission 
ne sera pas trahie par la canduite des mandataires agissant pr&Gment 
en son nom. C’est de ces principes que naissent des obligations bien 
definjes g la charge des Nations Unies et des mandataires, 

VI. POSSIBILITY DE RETRAIT DU Mhmh-r 

A. La rt%ocabilitc! des mandats 

La question prkalable c/C, compte tenu des ant&dents, pour rtpondre 
& la demande d’avis, est celle de savoir si I’AssemblCe g&-&ale a pris une 
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(Bentwich, The Man&es System, pp. 106 f.), In 1927 the Commission 
stated that the railways and harbours built by the Germans in South West 
Africa could not be regarded. as having passed to the dominium of South 
Africa; it urged that they should be declared tb belong to the territory 
administered by the Union; in 1929 South Africa gave explanations in 
accordance with the request made to it (ibid, p. 96). 

The instrument embodying the Mandate for German South West 
Africa, dated 17 December 1920, took the form of a declaration made by 
the Council of the League of Nations. Its nature has been discussed by 
jurists, ~110 have been unable to classify it as belonging to any one of the 
ktlown legal categories, Zt was brought into being, like the othermandates, 
as follows. Germany ceded German South West Africa to the Principal 
Allied and Associated Powers, to be administered by the mandatory in 
accordance with Article 22 of the Covenant. The Principal Powers agreed 
that a mandate should be conferred. on ‘His Britannic Majesty to be 
exercised on his behalf by the Union of South Africa, in accordance with 
Article 22 of the Covenant, His Britannic Majesty, acting for South 
Africa, undertook to accept the ‘Mandate and exercise it on behalf of the 
League of Nations. The Council of the League of Nations, having regard 
to Article 22, paragraph 8, took a decision on the points referred to in 
that provision, and confirmed the Mandate. 

This was a complicated process, in which the contributions of the dif- 
ferent participants varied in significance. South Africa’s was the most 
passive : His Britannic Majesty made the undertaking to accept the 
Mandate on its behalf, In this way was born an international institution 
the essence of which is in Article 22 of the Covenant-as is moreover 
apparent from the continuous references to this Article in the Versailles 
Treaty and in the mandate instrument, It was really also to the basic 
principles of Article 22 that the resolution of 18 April 1946 constituting 
the final will and testament of the League of Nations referred back; 
it is those principles which give meaning to the mandates system. 

The sacred trust in respect of the indigenous people of the mandated 
territories is a direct responsibility of the organized international commu- 
nity. The League of Nations and, since 18 April 1946, the United Nations, 
is in duty bound to guarantee those peoples that this trust will not be 
betrayed by the conduct of the mandatories acting, as they do, on its 
behalf. It is those principles which give rise to well-defined obligations for 
the United Nations and the mandatories. 

Vl. POSSIBILITY OF WITHDRAWAL OFTHE MANDATE 

A. Revocability qf Mandates 

Taking into account what has gone before, the key prior question for 
the response to be given to the request for opinion is whether the General 
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dtcision. ulfra vires, en dklacant I( termin )) le mandat confiC & 1’Afriquc 
du Sud. Mbme en admettant que les Nations Unies ont succCdC d la 
SociCtC des Nations dans ses pouvoirs de surveillance, il est clair que si la 
Sock% des Nations ne pouvait pas retirer le mandat B l’hfrique du 
Sud, les Nations Unies n’ont pas pu recevoir des pouvoirs que la SociCtC 
n’a.vait pas. 11 faut done considCrer si la Sociktt des Nations avait le 
powoir de mettre fin aux mandats. 

La Iutte entre les colonialistes et les progressistes n’a pas fini avec la 
signature du Pacte. 11 est normal que les colonialistes pensent et disent que 
le syst6me des mandats est une forme voilte d’annexion, que la souve- 
rainett sur les territoires sous mandat appartient aux mandataires et que 
la concession d’un mandat est dtfinitive et irrkvocable. Les dkfenseurs des 
int&ts coloniaux ont g surmonter l’obstacle que constitue l’expression 
des buts du rCgime des mandats dans l’article 22 du Pacte. Pour y par- 
venir, ils font valoir les arguments suivants: l’article 22 ne mentionne pas 
le droit de r&vocation; or si l’on avait voulu le confkrer B la Soci&tt des 
Nations, on l’aurait stipulC expresskment dans le Pacte. Les Etats 
mandataires, ou la plupart d’entre eux, ont manifest6 franchement le 
d&sir d’obtenir l’annexion pure et simple, dans les discussions antkrieures 
& la rkdaction de l’article 22. Les mandats ont CtC attribuks aux Etats par 
les Principales Puissances aIliCes et assocites et non par la SociCtC des 
Nations et comme les Principales Puissances avaient acquis ces territoires 
par conqu&e, seules elles auraient pu garder la facultk de rkvoquer le 
mandat, k l’exclusion de la SociCtk. 

Ces krguments semblent asset faibles. La rbgle inclusio unius exchsio 
alterius est saris application quand le but d’une norme montre qu’une 
interprktation conforme g la ratio j2rri.s est nkessaire si 1’011 veut lui 
dormer effet. 11 n’y a pas lieu de prendre en considbration les dksirs et les 
espoirs de certaines parties au Pacte, pas plus que toute reservatio mentalis, 
d&s lors que les autres parties n’en ont pas tenu compte lors de la 
signature, m&me si l’Afrique du Sud les invoque. Les Principales Puis- 
sances n’ont pas acquis les territoires par voie de conqu&te (il n’y a pas eu 
debellatio), et si I’Allemagne &de des territoires dans le trait6 de Versailles, 
c’est pour qu’ils soient placCs sous mandat, conformkment a l’article 22 
du Pacte. 

Vu la faiblesse de l’argumentation ci-dessus comment&e, c’est la 
position contraire, favorable au droit de la SociCtC des Nations de mettre 
fin au mandat, qui doit l’emporter. Mais les tenants de cette opinion sont 
eux-m&mes divists sur le fondement de ce droit. 

I1 est tvident que I’idCe originaire du systkme des mandats englobait la 
possibilitk d’une rCvocation. Pour le gCnCra1 Smuts qui la formule, 
l’attribution du mandat constitue une preuve de grande confiance et un 
honneur, et le mandat ne doit pas Ctre une source de profits ou d’avan- 
tages personnels pour les nationaux du mandataire (The League of 
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Assembly took a decision ultra vires when it declared that the Mandate 
entrusted to South Africa was terminated. Even if it is admitted that the 
United Nations succeeded to the supervisory powers of the League of . 
Nations, it is clear that if the League of Nations could not withdraw the 
mandate from South Africa, the United Nations could not have received 
powers which the League did not have. It is necessary therefore to con- 
sider whether the League of Nations had the power to put an end to 
mandates. 

The struggle between the colonialists and progressives did not end with 
the signature of the Covenant. It is understandable that colonialists 
considerand aver that the mandates system is a veiled form of annexation, 
that sovereignty over the mandated territories belongs to the mandatories, 
and that the grant of a mandate is definitive and irrevocable. In order to 
defend the colonial interest, its partisans have to overcome the obstacle 
of the expression of the purposes of the mandates system to be found in 
Article 22 of the Covenant. In order to achieve this, they put forward the 
following arguments: Article 22 does not mention any right of revoca- 
tion; but if it had been intended to confer such a right on the League of 
Nations, it would have been expressly provided for in the Covenant. The 
mandatory States, or the majority of them, frankly revealed, in the course 
of the discussions preceding the drawing-up of Article 22, their desire to 
obtain annexation pure and simple. Mandates were granted to States by 
the Principal Allied and Associated Powers, and not by the League of 
Nations; and since the Principal Powers had acquired those territories 
by conquest, they alone, and not the League, could have retained the 
power to revoke a mandate. 

These arguments seem somewhat weak. The rule incluslo unius exchsio 
alterius may not be applied when the purpose of a norm shows that an 
interpretat’ion in harmony with the ratio iuris is necessary if effect is to be 
given to it. There is no ground for taking into account the desires and 
hopes of certain parties to the Covenant, any more than any mental 
reservation, if they were disregarded by the other parties at the time of 
signatui-e, even if South Africa now relies on them. The Principal Powers 
did not acquire the territories by way of conquest (there wasno debellafio), 
and if Germany ceded those territories in the Treaty of Versailles, it 
was so that they might be placed under mandate, in accordance with 
Article 22 of the Covenant, 

In view of the weakness of the arguments just discussed, it is the con- 
trary position, favouring the right of the League of Nations to put an end 
to a mandate, which must prevail. But those who hold this view are 
themselves divided as to the basis of the right. 

It is clear that the original idea of the mandates system involved the 
possibility of revocation, For General Smuts, who put it into words, the 
allocation of a mandate was a mark of great trust and an honour, and 
a mandate should not be a source of profit or private advantage for the 
nationals of the mandatory (The Leaglle of Nations: A Practical Sugges- 
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Nations; A Practical Suggestion, 19 18, p. 2 l-22); il aj Oute que la Soci& se 
rbservera (L le droit absolu d’exercer en dernier ressort Son contrdle OU sa 
surveillance, de m&me qu’elle rbervera au territoire Ou au PeuPle intkess6 
le droit d’en appeler A la SociCtC centre LOute violation flagrante de SOlI 

mandat par I’Etat mandataire P (ibid., p. 23). Mais c’est k des territoires 
europiens que le gintral Smuts pense comme kventuels mandats, et c’est Iui 
qui plus tard demandera l’annexion pour les territoires de I’Afrique. C’est 
Wilson qui fera ttendre l’application du syst&me des mandats aux terri- 
toires africains, en conservant les principes formults par le gCnCra1 Smuts. 

On petit expliquer ie silence de l’article 22 sur la rkvocation par les 
circonstances de sa rkdaction. Contrairement aux autres articles du Pacte, 
il ne fut pas r&dig6 par des experts connaissant les finesses de l’interprkta- 
tion juridique; on sait qu’il fut mis au point par des hommes politiques, 
saris &tre revist par les experts, La sociCtt internationale de la belle 
Cpoque n’aimait pas men.tionner les chases dtsagrkables et prkfkrait les 
laisser sons-entendues. II aurait ttC de mauvais goat de parler de la 
possibilitC qu’une des Principales Puissances trahisse la mission sacrke 
qu’on lui aurait confite. Ce risque lointain Ctait cependant couvert g&e 
aux termes employ&. 

Que telle ait CtC la situation B ce moment-k semble confirm6 par ce 
qu’on connait des discussions prkalables 5, la redaction du Pacte et ce que 
l’on sait de l’opinion des membres de la Commission permanente des 
mandats. 

Dans les rkunions prkalables A la ridaction du Pacte, certains gouverne- 
ments se montrkent soucieux des conditions applicables aux mandats; un 
mandat pouvait ne pas prtsenter d’inttr&t s’il Ctait rCvocable du jour au 
lendemain. On les a tranquillisCs en leur disant qu’une telle rkvocation 
Ctait pratiquement impossible, On n’a pas nik la possibilitt juridique 
d’une r&ocation, mais on a essay6 de dissiper leers craintes en prtcisant 
qu’une telle possibilitk n’ttait pas A prkvoir, &ant donnC les puissances 
auxquelles i1 avait CtP; convenu d’accorder des mandats, et celles qui 
composaient le Conseil de la SociCtC des Nations, 

Les membres de la Commission permanente des manda.ts ont eu & 
discuter la question de la rCvocabilit& Le devoir s’imposait & eux de 
favoriser le dCveloppement Cconomique des territoires sow mandat. Or 
d’auwns avaient Cmis la crainte que I’CventualitC d’une r&vocation 
n’effraie les investisseurs. Quoi faire pour les tranquilliser? Des rapports 
des discussions on retire I’impression que l’on n’a pas voulu donner une 
rkponse nkgative tranchante, mais que l’on n’a pas m6nagC les efforts 
Pour fortifier l’assurance qu’une rCvocation est inconcevable en pratique. 
Seul van Rees croit avoir trouvC un appui juridique dans I’opinion de 
Rolin; mais on peut lui opposer que cet auteur consid&re la r&vocation 
possible en cas de grave abus du mandatl. L’opinion des hommes con- 

’ Aprks avoir dit we le mandat est une alitnation irrCvoc&le, il ajoute: nel]e 
ne Serait Wjette & rkXation A charge de ce dernier [le mandataire] que pour un 
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fief, 1918, pp. 21 f.); he goes on to say that the League should reserve to 
itself “complete power to ultimate control and supervision, as well as 
the right of appeal to it from the territory or people affected against any 
gross breach of the mandate by the mandatory State” (ibid., p, 23). 
But it WBS European territories which General Smuts was thinking of as 
possible mandates, and it was he who later was to call for annexation for 
the African territories. It was Wilson who was to have the mandates 
system extended to the African territories, while retaining the principles 
formulated by General Smuts. 

The silence of Article 22 on the question of revocation can be explained 
by the circumstances under which it was drawn up. Unlike the other 
Articles of the Covenant, it was not drawn up by experts acquainted with 
the finer points of legal interpretation: it is well known that it was 
worked out by politicians, without being revised by experts. International 
society of the belle Ppaq~e did not like to mention disagreeable matters 
and preferred to leave them to be understood. It would have been in bad 
taste to refer to the possibility that one of the Principal Powers might 
betray the sacred trust conferred upon it. This remote risk was, however, 
covered, thanks to the terms used. 

That such was the situation at that time seems to be confirmed by what 
is known of the preliminary discussions preceding the drafting of the 
Covenant, and what is known of the opinion of the members of the 
Permanent Mandates Commission. 

‘Tn the preliminary meetings prior to the drafting of the Covenant, 
certain governments showed concern as to the conditions which were to 
be applicable to mandates; there might be no interest in having a man- 
date if it were revocable at any moment. These doubts were put at 
rest by the statement that such a revocation was practically impossible. 
The legal possibility of revocation was not denied, but an attempt was 
made to calm their fears by explaining that such a possibility was not to be 
foreseen, taking into accountwhichPowers it had been agreed to grantman- 
dates to, and which Powers made up the Council of the League of Nations, 

The members of the Permanent Mandates Commission had to discuss 
the question of revocability, They were under a duty to favour the 
economic development of the mandated territories. But some of them had 
expressed fears that the possibility of revocation might scare off investors. 
What could be done to assuage these fears? From the reports of the 
discussions one gets the impression that it was desired not to give a 
definite negative answer, but that no effort was spared to strengthen the 
assurance that a revocation was inconceivable in practice. Only van Rees 
considers that he has found legal support for his view in that of Rolin; 
but it may be said in reply that the latter author considers revocation to be 
possible in the case of serious abuse of a mandate l. The opinion of those 

’ After having said that a mandate is an irrevocable alienation, he goes on: “It 
would not be subjecl to revocation as against the latter [the mandatory] except for a 
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best acquainted with the mandated territories, and of the colonial ad- 
ministrators, seems somewhat unfavourable to irrevocability. Van Rees, 
who is so much concerned to reassure investors, mentions among the 
questions which the article leaves unanswered: are mandates revocable, 
and if so what is the authority competent to take such a decision? He 
gives no reply to the question (Les mnnduts internationatrx, 1927, p. 14). 
Sir Frederick Lugard, who before the Commission had stressed the 
inconceivability of the hypothesis or revocation, admits the possibility 
of revocation without any doubt whatsoever in his fundamental book. 
He does so when he is dealing with the legal situation of persons under 
mandate : “the person ‘protected under mandate’ shares with the owner 
of an estate ‘un titre prCcaire’ subject to the contingencies of revocation, 
rendition, or resignation of the mandate” (The Dual Mamkzte ih British 
Tropical Africa, 2nd ed., 1923, p. 56; 5th ed., 1965, p. 56) l. 

Those writers who uphold revocability support their view with various 
arguments adducing: the basically temporary nature of the Mandates; 
the need for them to come to an end in the case of a people ripe for 
independence; the sovereignty of the League of Nations; sanctions 
following from a breach of duty; general principles governing mandates, 
trusts and tutelage; manifestation of powers of supervision and control; 
impossibility of co-operation, and the need to protect the peoples. This 
abundance of grounds does not prove the weakness of the argument,, but 
is the consequence of the variety of aspects of the mandate as an institu- 
tion, and the possibility of envisaging various causes for termination. 

It is not, legally speaking, entirely correct to say that the power; of the 
League of Nations corresponded to the exercise ofexceptio non adimplefi. 
That is one of the characteristics of bilateral contracts, but it is also the 
manifestation of a general principle. In the case of contracts, if one party 
defaults it is open to the other, who is honouring his own basic contractual 
obligations, not only to declare the contract terminated but to claim 
damages and the restitution of the thing received under the contract (an 
example lies in the grant of military bases: if the treaty is terminated for 
breach on the part of the grantee State, that State must make restitution). 
But there are other relationships which feature an especially stringent 

breach of the conditions of the grant so serious as to show the basic unfitness of the 
mandatory to administer the territory in accordance with the Covenant” (“Le 
systbme des mandats coloniaux”, Revue de droit international et de k’gislation 
compar~e, 1920, pp. 352, f.) 

i Rappard, having observed before the Permanent Mandates Commission that 
the revocability of mandates was in conformity with general principles, added: “To 
state that, however unworthy in theory a mandatory Power might be, its misdeed 
could never in any conceivable circumstances lead to revocatio?, would be to 
weaken, before public opinion, that sentiment which gives its syeaal value to the 
institution of which we are the recognized defenders” (Minutes of Sixth Session, 
1925, p. 157; cited in I. C. J. Pleadings, Infernational Statm of South- West Africa, 
p0 230, note 3). 
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reIations dans lesquelles la facultt de mettre fin g la relation contractuelle 
et de demander la restitutio est spkcialement Cnergique. Dans le mandat, 
dans la tutelle et dans les twsfs, il est accord6 A une partie ou A une 
autorite un pouvoir particulier de mettre fin A la situation. Celui qui 
confkre le pouvoir d’administrer en son nom et pour lui peut retirer ce 
pouvoir (et quand il charge autrui de remplir ses propres devoirs envers 
un tiers il doit le retirer), si celui auquel il I’a confiC ne s’acquitte pas des 
obligations assumtes, dit ne pas vouloir s’en acquitter ou nie avoir des 
obligations. La nature juridique propre des mandats internationaux fait 
qu’on doit tenir cornpte de ces considkrations. 

II semble bien qu’on a r&dig6 l’article 22 en s’efforCant de mettre en 
vedette les buts fondamentaux du mandat. Les termes employ&, mandat, 
tutelle, trust, montrent chacun & sa man&e le caractbre commun d’une 
mission de confiance (Jicles facta), desfonctions protectrices exerckes pour 
l’organisation internationale et en son nom par le mandataire. Celui-ci 
est lid par le mandat, et comme l’organisation, avec pouvoir d’oficium. 
C’est pour cette raison, semble-t-il, qu’on a choisi le terme I( tutelle 1). 
L’une des expressions figurant au paragraphe 1 de l’article 22 est pratique- 
ment la m&me que la definition d’tcole concernant la tutelle (qtti proper 
aetatem mam sponte se defendere nequit, Digeste 26, 1, 1, pr.). Cela 
convient aussi A la nature de trust attribuke aux mandats. Le tuteur dans 
la common law a la position de trustee (The relation of guardian and ward 
is strictly that qj’trustee and cestui que trust). Comme ces notions juridi- 
ques visent essentiellement la protection des personnes qui ne peuvent pas 
se gouverner elles-memes (ici les peuples), la cons6quence rkcessaire est 
I’exercice d’une surveilIIance sur celui qui est charg6 de la tutelle (super- 
vision of the guardian), et en cas d’infractions graves B ses devoirs (Jides 

,fiacta), la perte 01.1 dCchCance de la tutelle (forfeiture of guardianshb). 

On voit qu’&ant donnd la rCdaction de l’article 22 et les termes em- 
pioyCs, il n’ttait pas nkessaire de parler de la rkvocation des mandats. 
L’essence de cette notion implique d’une tnanibre Claire et kvidente la 
possibilitk de mettre fin au mandat, et m&me le devoir qui incombe A 
I’organisation de le faire, en cas de manquements graves & des obligations 
de la part du mandataire. Un mandat qu’on ne pourrait pas rkvoquer 
dans un tel cas ne serait pas un mandat mais une cession de territoire ou 

une annexion dkguiste. 
I1 est difficile de croire que, d’une part, on a organist le fonctionnement 

du mandat, avec une commission permanente pour contraler l’administra- 
tion du mandataire et que, d’autre part, on laisse le mandataire libre de 
faire ce que bon lui semble, B I’encontre de la nature m&ne du mandat, 
qu’on le mette en possession du territoire saris aucune obligation de sa 
part. (Sub hat conditionc: si volarn, nullajt obligatio, Digeste 44, 7, 8.) 11 
serait vraiment excessif qu’il soit permis au mandataire de faire ce qu’iI 
veut, de commettre au nom de l’organisation des actes contraires aux 
fins de l’article 22. Une interprktation qui nierait la possibilitC de mettre 
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power to put an end to the contractual bond and claim restitution. In the 
case of mandates, tutelage and trusts, a particular power to put an end 
to the situation is vested in one party or in an authority. The party 
granting powers to administer in his name or on his behalf may withdraw 
them (and must withdraw them if conferred for the discharge of his own 
duties to a third party) in the event that their recipient fails to discharge the 
obligations assumed, expresses unwillingness to discharge them or denies 
their existence. The particular legal nature of international mandates is 
such that these considerations must be taken into account. 

It does seem that in the drafting of Article 22 an effort was made to 
lay stress on the fundamental purposes of the mandate. The terms 
employed-mandate, trust, tutelage--evidence each in their own way 
the common character of the committal of a trust (Jides facta) protective 
functions exercised for the international organization and on its behalf by 
the mandatory. The latter is bound by the mandate, like the organization, 
with power of qtjTci~m. It is for this reason, it would seem, that the term 
“tutelage” was chosen. One of the expressions to be found in paragraph 1 
of Article 22 is practically the same as the standard definition of tutelage 
(qui propter aetatem suam spontc se dqfendere nequit; Digest, 26, I, 1, pr.). 
This accords also with the nature of a trust, which mandates are also 
regarded as having. A guardian under the Common-Law system is in the 
position of a trustee (“the relation of guardian and ward is strictly that 
of trustee and cestui que frust”). As these legal concepts essentially 
contemplate the protection of persons (in this case, peoples) who cannot 
govern themselves, the necessary con.sequence is the exercise of supervision 
over the person entrusted with guardianship, “supervision of the guard- 
ian”, and in case of serious breaches of his duties (jides,fracta) the loss or 
forfeiture of guardianship. 

It will thus be observed that inlview of the wording of Article 22 and 
the terms used therein there was no need to mention revocation of the 
mandates. The essential nature of this concept implies, clearly and 
evidently, the possibility of putting an end to the mandate, and even the 
duty laid upon the organization to do so in the case of serious breaches of 
obligations on the part of the mandatory. A mandate which could not be 
revoked in such a case would not be a mandate, but a cession of territory 
or a disguised annexation. 

It is difficult to believe that, on the one hand, the working of the man- 
dates system was organized to include a Permanent Commission to 
control the mandatory’s administration and that, on the other hand, the 
mandatory was left free to do what he thought fit, even if it were to run 
counter to the very nature of the mandate, that one should put him in 
possession of the territory without any obligation on his part (sub hat 
conditione: si vohm, nulIa.Jit obligatio; Digest, 44, 7, 8). It would really 
be too much if the mandatory were permitted to do what he wished, to 
commit, on behalf of the organization, acts contrary to the purposes of 
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fin au mandat en cas de violation flagrante de ses obligations par le 
mandataire rkduirait l’article 22 & un,flatus YOC~S, ou plut& a une (( blague 
sanglante )), en donnant une couleur de ICgalitC d i’annexion des territoires 
sous mandat. 

Ces considerations expliquent que la commlrnis opinio soit favorable g 
la facultC de r&vocation. A la session de Cambridge de 1’Institut de droit 
international (juillet 193 I), on a adopt6 une rksolution sur (( les Mandats 
internationaux 1). L’article VII dit: (I Les fonctions de 1’Etat mandataire 
prennent fin par d&mission ou rkvocation du mandataire... )). La 
rkvocation de YEtat mandataire et l’abrogation du mandat sont dtcidbes 
par le Conseil de la Socittk des Nations; l’abrogation peut rkulter aussi 
de l’admission de la collectivitt sous mandat comme Membre de la 
SociktC des Nations. Le mot (( rtvocation )) fut accept6 par 27 voix centre 
15 (Anntrak de I’Institut, vol. II, pa 60; pour le texte de la rksolution, voir 
vol. II, p. 233-234). Les objections form&es centre cette expression sont 
de diffkrentes categories. Wehberg pense que la SociCtC des Nations peut 
retirer le mandat unilatkralement, meme sans faute grave du mandataire 
car elle a la souverainetd sur le territoire. Verdross souligne que la fin du 
mandat doit &re basCe sur les principes de droit qui permettent I’abroga- 
tion pour inobservation des obligations. Gidel cite l’exceptio non adimpkti 
contractzw. Mais Rolin, rapporteur, dtfend le terme (( rtvocation )) en 
disant qu’il est de l’essence du contr6le de cornporter les sanctions 
adkquates: (( en acceptant de gCrer un territoire sous le contrble de la 
Societt des Nations, 1’Etat mandataire a accept6 implicitement la sanction 
de la rkvocation de sa charge )) (pour la discussion, voir vol. II, p. 54 g 59). 

On a observk que la fonction de 1’Institut est de Iege ferenda, et qu’en 
co&quence on ne peut pas l’invoquer pour l’interprttation de l’article 
22 du Pack. Mais on semble oublier que, dans le vote final, plusieurs 
membres se sont abstenus et ont expliqut leur abstention en disant que 
la rksolution touchait g l’interprkation du Pacte (ainsi Brown Scott, 
Huber, Fischer Williams; probablement DiBna, p, 66-67) l. 

Plus rkemment, aprks la dissolution de la SociCtC des Nations, des 
auteurs indkpendants ont soutenu le caractbe temporaire des mandats et 
la possibilitk de leur kvocation (Crawford, u South West Africa: Mandate 
Termination in Historical Perspective D, The Columbia Journal of bzter- 
nationalLaw, vol. VI, no 1, 1967, p. 95, 100, 107, 109, 119; Dugard, ((The 
Revocation of the Mandate for West Africa D, The American Journal of 
InternationalLaw, in toto, spkialement p. 85 et suiv.). 

On a soutenu que le silence de la Charte sur la possibilitk de rkvoquer 

1 11 Y a eu 18 abstentions, 38 votes en faveur de la rtsolution et aucun vote con- 
traire. 
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Article 22. Any interpretation which denied the possibility of putting an 
end to the mandate in the case of flagrant violation by a mandatory of its 
obligations would. reduce Article 22 to a jutus I’OCZ’S, or rather to a 
L’damnable mockery”, by giving some colour of legality to the annexation 
of mandated territories, 

These considerations explain why the convrhnis opinio is favourable 
to the power of revocation, At the Cambridge session of the Institut de 
droit international (July 1931), a resolution was adopted on “International 
Mandates”, Article VII reads : “The functions of the mandatory State 
come to an end on the resignation or removal (rhocation) of the man- 
datory . . ,” The removal of the mandatory State and the abrogation of 
the mandate are to be decided on, by the Council of the League of Nations; 
such abrogation may also result from admission of the entity under 
mandate as a Member of the League of Nations. The word rhlocatiorz 
was included by a vote of 27 to 15 (Annuaira de Z’hsfitot, 1931, Vol. II, 
p. 60: for the text of the resolution see ibid., pp. 233 f.). The objections 
raised against this expression fall into different categories. Wehberg 
thought that the League could unilaterally withdraw a mandate, even in 
the absence of serious fault by the mandatory, since the League had 
sovereignty over the territory. Verdross stressed that termination of the 
mandate should be based on the principles of law which permit of 
forfeiture for non-observation of obligations, Gidel quoted the exceptio 
non adirnpleti contractus. But the Rapporteur, Rolin, defended the term 
reiwcafion by saying that it was of the essence of control to involve 
adequate sanctions: “by agreeing to administer a territory under the 
control of the League of Nations, the mandatory State had implicitly 
accepted the sanction of revocation of its trust” (for the discussion see 
ibid., pp. 54-59). 

It has been pointed out that the function of the Instituf is only & Iege 
ferenda, and that consequently one cannot seek support from this 
quarter for interpretation of Article 22 of the Covenant. This argument 
seems to overlook that, on the final vote on this occasion, several members 
abstained and explained their abstention by saying that the resolution 
related to the interpretation of the Covenant (thus James Brown Scott, 
Huber, Fischer Williams, and probably DiBna: ibid.., pp. 66 f.). 1 

More recently, since the dissolution of the League of Nations, inde- 
pendent writers have argued for the temporary nature of mandates and 
the possibility of their revocation (Crawford, “South West Africa: 
Mandate Termination in Historical Perspective”, The Columbin Journal 
qf International Law, Vol. VI, No. 1, 1967, pp. 95, 100, 107, 109, 119; 
Dugard, “The Revocation of the Mandate for South West Africa”, 
American Journnl of International Lant, in tofo and particularly pp. 85 ff.). 

It has been argued that the silence of the Charter on the possibility 

’ There were 18 abstentions, 38 votes for and none against the resolution. 
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B. Les~frrits ~VIII twraitti iv rcwril r/u ttrudrl 

Se rattachant aux nombrcux ronseignetircnth prhcnti:s dunh Ills cxpOSbs 
Bcrits et oraux de I’Afrique du Sud, se Imuvc I’trll‘rc du ~huvcrncnient 
sud-africain de produire des pre~vcs pour rGI*uter 1~4 ~~cctl~;~ti~\~~s tlirig6es 
centre lui en raison de scs mnnqucmenls ii SL’S tlevoih de nwhlairc. 
Mais il y a tout de n~3nc un hit sur lccluel l’hfriquc tlu SW] no’ ?;ollicite 
pas l’ouverture de la prcuve, ufi Ihit rlont cllc rwiwrl;kit ct prwlame 
l’existence, C’est son rci’us de remplir ses ohligatir~na ~oti~nw nwndtitairc 
envers I’organisation au nom de laqi~cllc elk Joit :~dwinihtrcr el clc Ii~C~llCllC 
dCpend son titre juridique !I I’occupation ct ;I I’a~ln~inisIration clc la 
Namibie (Sud-Ouest africain). 

Cette infraction commisc contre Ic mnntl:~t cst Iu ldtra gt’ilW tic toulcs 

du point de we juridique formcl. Ihns scs conclusions I’Af’ritluc tlu Sutl 
nie le maintien du mandat qu’ellc cousitlcre commc ci\<luc ~)II hicn, ii litre 
subsidiaire, soutient la disparition des ol7ligatiolrs csscn~icllcs ~111 mundat. 
De cette manihe, ]‘Afriquc du Sud empkh lcs N;ltions [ Jnicr tic rcmplir 
]eur ((mission sac& )I envers le peuplc de la Ni\lnilTic, 

L’Afrique du Sud a manquC h ses devoirs comn~! mu~~tiataire et cl10 
a ~~clar6 de fawn solennelle et insistunte St\ ~]Ccisioo de t\c pas Irs rem- 
plir; eI]e a nib leur existence. La Cow, ellc, a t]hclark clue I’AI’riquc du Sud 
est sownise aux obligations internationalcs tlui d~ct~ulent de son mundat 
pour le Sud-Ouest africain et que ICS fonctions qui incoml>:licnt h la 
S0citS da Nations sont exerckes par les Nations I.,jnics, <]illls 1~s avis de 
19% 19.55 et 1956 et clans Parr&t de 1062. L’Afriquc du Su1.1 nc puut, pas 
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of revoking trusteeships is conclusive in the sense that it establishes the 
irrevocability thereof. This therefore, the argument continues, is an 
additional argument in favour of the irrevocability of mandates, in view 
of the analogy between the two concepts. But the lack of any provision 
for revocation of trusteeships does not mean that such is excluded; on the 
contrary, the purpose of the institution would appear to require the 
possibility of revocation. An express declaration would have been neces- 
sary to bring about irrevocability, The Charter does not seem to have 
intended to leave the administration of territories under trusteeship to the 
unfettered will of the administrators, in such a way that the Organization 
would be deprived of any authority to impose sanctions for violation 
of their obligations. South Africa does not appear to have differed from 
this view when it brushed aside all requests by the United Nations con- 
cerning the signature of a trusteeship agreement. 

In a study of the question of trusteeships, it has been mentioned that by 
virtue of Article 85, paragraph I, of the Charter, and in accordance with 
the procedure laid down by Article 18, paragraph 2, thereof, a trustee- 
ship may be terminated for substantial violation thereof (Marston, 
“Termination of Trusteeship”, International and Comparative Law 
QuarterlJj, XVIII, 1969, p. 18). 

B. The Facts Which Led to the Withdrawal qf the Mandate 

With reference to the considerable amount of information presented 
in the written and oral statements of South Africa, an offer has been made 
by the South African Government to produce evidence to refute the 
accusations made against it of breaches of its duties as Mandatory. But 
there is nonetheless one fact as to which South Africa does not seek to 
adduce evidence, a fact which it concedes, the existence of which it 
proclaims. This is its refusal to fulfil its obligations as Mandatory towards 
the organization on behalf of which it has to carry on its administration, 
and upon which depends its legal title to occupy and administer Namibia 
(South West Africa), 

This contravention of the Mandate is the most serious of all from the 
formal Iegal point of view. In its submissions, South Africa denies the 
continued existence of the Mandate, which it considers to have lapsed, or, 
in the alternative, it claims that the essential obligations of the Mandate 
have disappeared. In this way, South Africa is preventing the United 
Nations from fulfilling its “sacred trust” towards the people of Namibia. 

South Africa has failed in. its duties as Mandatory and it has solemnly 
and repeatedly declared its decision not to fulfil them; it has denied their 
existence. The Court, for its part, has declared, in its Opinions of 1950, 
1955 and 1956, and in the 1962 J’udgment, that South Africa is subject to 
the international obligations resulting from its Mandate for South West 
Africa, and that the functions of the League of Nations are now exercised 
by the United Nations. South Africa cannot allege that it is unaware of 
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ailkguer qu’elle ignore l’existence de ses devoirs. Les arguties de plaidoirie 
ne peuvent pas rkduire & nkant l’autoritb de la Cow. 

En v&it& on est devant un cas de violation d’obligations, et l’on peut 
dire, comme l’a fait Rolin dans son ttude de jeunesse sur les mandats, a 
propos des conditions de rhocation, que ce manquement ttmoigne de 
ctl’inaptitude foncikre du mandataire & administrer le territoire confor- 
mhment au Pacte 1) (Revue de droit international et de Ikgislation conzparke, 
1920, p. 353). 

D’autre part, 1’Afrique du Sud, en appliquant les lois sur l’uparthid 
dans le Sud-Ouest africain (Namibie), viole ses devoirs de mandataire; 
on ne peut pas administrer ie territoire confik g l’encontre des buts et 
principes de la Charte (art. 1, par. 3; aussi art. 76 c)). 

WI. R~PONSE A LA DEMANDE D'AVIS 

A. Les conse’quences juridiques 

Avant tout, il semble qu’on doit bien dklimiter la portbe de la requgte. 
A cet effet, il faut en considkrer les termes. On a demand& quelles sont 
(( les conskquences juridiques n. On doit done laisser de c8tk tout ce qui 
tient aux conskquences Cconomiques, sociales, pratiques et politiques. 
Pour cette raison, il semble que la Cour ne doit pas s’occuper de ce que 
Ies Etats ont B faire dans le cadre des organes des Nations Unies pour 
mettre fin & la situation anormale de la Namibie et permettre ainsi B l’Or- 
ganisation des Nations Unies de s’acquitter de ses devoirs envers le 
peuple namibien, selon la (( mission sac&e )) qui hi est confide. La mention 
des conskquences ((pour les Etats v implique que la Cow n’aura pas Zi 
6tudier les conskquences de la r&solution 276 (1970) pour les organisations 
internationaIes, et m&me pour les Nations Unies, en relation avec leur 
responsabilitC envers le peuple namibien. Enfin, le fait que cette rksolution 
276 (1970) est plus particulikrement citCe donne B penser que la Cour n’a 
pas k considkrer les conskquences juridiques des autres rCsolutions du 
Conseil de sCcurit6. 

La rbponse de la Cour doit Ctre rCdigCe, semble-t-il, en termes ghtraux, 
pour l’orientation des Nations Unies, et ne doit pas entrer dans des d&tails 
qui pr&teraient B confusion. 

B. ConsPquences pour I’Afrique du Sud 

La conskquence immkdiate et fondamentale est la perte du titre juri- 
dique, qui avait jusqu’h pr6sent pu justifier ja possession du territoire du 
Sud-Ouest africain par 1’Afrique du Sud. Certes, depuis qu’elle a d&lark 
ne pas stre like par les obligations dkoulant du mandat, on peut con- 
sidkrer qu’elle est d&hue de sa condition de mandataire. Mais, jusqu’8 
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the existence of its duties, nor can litigious cavils bring to nought the 
authority of the Court. 

In fact, we are dealing with a case of violation of obligations, and it 
can be said, as was iaid by Rolin in his early study of mandates, with 
reference to the conditions for revocation, that this breach indicates the 
“basic unfitness of the mandatory to administer the territory in accor- 
dance with the Covenant” (“Le Systtme des mandats coloniaux”, Revue 
de &oit international et de Ggislation compnr&e, 1920, p, 353)+ 

Furthermore, in applying the laws of upartheid in South West Africa 
(Namibia), South Africa is in breach of its duties as the mandatory 
Power; it is not permissible to administer an entrusted territory in a 
manner contrary to the purposes and principles of the Charter (Art, 1, 
para. 3; Art. 76 (c)). 

VII. REPLY TO THE REQUEST FOR ADVISORY OPINION 

A. Legal Consequences 

It would seem that, before anything else, the scope of the question 
should be clearly defined. For this purpose the terms thereof must be 
considered. It has been asked what are “the legal consequences”: there- 
fore everything relating to economic, social, practical and political con- 
sequences should be left aside. For this reason, it would seem that the 
Court should not concern itself with what States are to do within the 
framework of the United Nations organs in order to put an end to the 
abnormal situation in Namibia and thus enable the United Nations to 
discharge its duties towards the people of Namibia in accordance with 
the “sacred trust” confided to it. The mention of consequences “for 
States” implies that the Court will not have to examine the consequences 
of resolution 276 (1970) for international organizations, not even for the 
United Nations, so far as responsibility to the Namibian people is 
concerned. Finally, the fact that resolution 276 (1970) is specifically cited 
prompts the supposition that the Court does not have to consider the legal 
consequences of the other resolutions of the Security Council. 

The Court’s reply should, it seems, be drawn up in general terms for 
the guidance of the United Nations, and should not go into details which 
might give rise to confusion. 

B. Consequences,for South Africa 

The immediate and fundamental consequence is the loss of the legal 
title which might, up to the present, have justified the possession of the 
Territory of South West Africa by South Africa. Of course it may be 
considered that, ever since it declared that it was not bound by the obliga- 
tions deriving from the Mandate, it has forfeited its position as Manda- 
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la r&solution 2145 (XXI), la dkclaration solennelle visant la cessation du 
mandzt n’a pas btk faite, et l’on a pu croire an maintien du titre de man- 
dataire. 

La dkclaration d’aprbs laquelle le mandat confik & Sa Majest k&an- 
nique et en son nom Pour l’Afrique du Sud est (( termin& )I (rksolution 2145 
(XXI)) entraine comme conskquence que, db ce moment-18 ,l’occuPation 
du territoire de la Namibie s’est trouvke dkpourvue de toute justification 
juridique. Cette r&solution dispose que le Sud-Ouest africain relk direo- 
tement des Nations Unies, de sorte que la prksence de 1’Afrique du Sud a 
quelque chose d’une usurpation et d’une occupation mala fidees. Ces 
conskquences ont acquis force extcutoire en vertu de la r&solution 276 
(1970) du Conseil de sCcurit6. 

Conskquence immkdiate pour I’Afrique du Sud: elle a l’obligation de 
retirer son administration du territoire namibien et de prendre toutes les 
mesures nkcessaires pour mettre en possession l’administration des 
Nations Unies. 

Le Gouvernement sud-africain est responsable, comme possesseur de 
mauvaise foi, de la restitution des biens et des fruits a l’tgard du people 
namibien. 

On ne doit pas oublier que’, comme l’avait d&lark la Commission 
permanente des mandats, les biens c6dts par 1’Allemagne (chemins de fer, 
tramways, ports, etc.) et les biens publics de toutes categories (mines, 
biens saris ma?tres, eaux non privkes, etc.) sont rest&s la propriktk 
exclusive du peuple namibien et, en tant que biens du domaine public, 
imprescriptibles. 

Cela Btant, le Gouvernement sud-africain est obligt d’indemniser le 
peuple namibien des dommages subis. L’administration du mandataire 
doit faire l’objet d’un rkglement de comptes dans lequel on doit prendre 
en considkration les investissements effect&s au profit du peuple nami- 
bien par 1’Afrique du Sud. 

c. ConsPquences pour les Etats Membres des Nations Unies 

En donnant son appui g la rksolution 2145 (XXI) dans sa r6solution 
276 (1970), le Conseil de skuritt impose aux Membres de l’organisation 
l’obligation d’accepter et d’appliquer ce quiest stipult dans ces r&,olutions 
et de coopdrer A leur misc en ceuvre la plus compl&e. 

En I’esPke, les actes des autorites occupantes ne peuvent pas dtre 
consid&% comme ceux d’un gouvernement lkgitime, mais doivent dtre 
assimiles B ceux d’un gouvernement de facto et usurpateur. 

I1 faut distinguer le c&k public du cBtC privk. II semble qu’on doit 
considtrer comme valides les actes des autoritks de fait, qui touchent les 
actes et droits des particuliers (validit des actes d’ttat civil, du registre 
fancier, des mariages, des sentences des tribunaux civils, etc.). Au 
contraire, ks mats ne doivent pas considkrer comme valides les actes et 
dispositions des autoritks en Namibie visant des biens publics, des 
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tory. But until resolution 2145 (XXI), no solemn declaration of the ccssa- 
tion of the Mandate had been made, and it was conceivable to hold that 
the Mandatory still had a title. 

The declaration to the effect that the Mandate conferred upon His 
Britannic Majesty to be exercised on his behalf by South Africa was 
“terminated” (resolution 2145 (XXI)) involved the consequence that, 
from that time 011, the occupation of the Territory of Namibia was devoid 
of any legal justification. The same resolution provides for South West 
Africa to come under the direct responsibility of the United Nations, so 
that the presence of South Africa is somewhat in the nature of usurpation 
and an occupation mala Jide. These consequences have acquired execu- 
tory force by virtue of Security Council resolution 276 (1970). 

The immediate consequence for South Africa is that it is under obliga- 
tion to withdraw its administration from the Territory of Namibia and 
take all necessary steps to put the United Nations administration into 
possession. 

The Government of South Africa, as a possessor in bad faith, is 
responsible to the people of Namibia for the restitution of property, assets 
and the fruits thereof. 

It should not be forgotten that, as the Permanent Mandates Commis- 
sion had declared, the assets transferred by Germany (railways, tram- 
ways, ports, etc.) and public assets of all kinds (mines, bona vacant&, 
non-private waterways, etc.) have remained the exclusive property of the 
Namibian people and, since these are assets in the public domain, there 
can be no bar of limitation to their restitution. 

This being the case, the South African Government is under an obliga- 
tion to indemnify the people of Namibia for damage suffered. An account 
should be struck in respect of the administration of the Mandatory, in 
which investments made for the benefit of the Namibian people by 
South Africa should be taken into consideration. 

C. The Conseqtrences,for Member States qf the United Nations 

The Security Council, by giving its support to &solution 2145 (XXI) 
in ,its resolution 276 (1970), lays upon the Members of the Organization 
the obligation to accept and apply what is laid down in those resolutions, 
and to co-operate to ensure the fullest possible implementation thereof. 

In the present case, the acts of the occupying authorities cannot be 
considered as those of a legitimate government, but must be likened to 
those of a de facto and usurping government. 

A distinction must be made between the private and the public sector. 
It would seem that the acts of the de.facto authorities relating to the acts 
and rights of private persons should be regarded as valid (validity of 
entries in the civil registers and in the Land Registry, validity of marriages, 
validity of judgments of the civil courts, etc.). On the other hand, other 
States should not regard as valid any acts and transactions Of the autho- 
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concessions, etc. Les Bats ne pourront done pas exercer la protection 
de leurs nationaux i\ 1’Cgard des acquisitions de cette nature. 

Dans le domaine des relations internationales, le devoir de cooptkation 
des Etats implique qu’ils ont & s’abstenir de toutes relations diplomatiques, 
consulaires ou autres avec 1’Afrique du Sud, qui indiqueraient qu’ils 
reconnaissent I’autoritC du Gouvernement sud-africain sur le territoire 
de la Namibie - plus spkcialement ils ne doivent pas avoir de consuls, 
d’agents, etc., en Namibie, except6 de la nature adkquate dans les ter- 
ritoires occupCs cle fucfo (au sens de la rksolution 283 (1970)). 

Les Etats doivent tenir pour inefficaces les clauses de tout trait6 ad- 
mettant l’autoritk de 1’Afrique du Sud dans le territoire du Sud-Ouest 
africain. Les nouveaux trait&s conclus avec I’Afrique du Sud ne peuvent 
pas contenir de clauses semblables. 

Dans les trait&s sur la double imposition, on pourra ne pas tenir compte 
des imp&s pay& en Namibie. Les trait& d’extradition ne pourront pas 
avoir d’effets envers les Namibiens, parce qu’on ne saurait les remettre 
entre les mains d’autoritb ilkgales, etc. 

D. Conskquences pour les Etats non membres des Nations Unies 

Ces Etats n’ont pas d’obligations selon la Charte. 11s doivent nkanmoins 
respecter une dkclaration sur la dtchkance du titre juridique de possession, 
prononcke par une autoritk lkgitime ti l’encontre de 1’Etat qui avait reFu 
le territoire h administrer au nom de l’organisation internationale. Cette 
dkclaration doit Ctre respectke, semble-t-il, comme celle du proprittaire 
qui retire son mandat 2 l’administrateur de ses biens. 

(,S&ve’) F. DE CASTRO. 

207 



NAMIBIA (S.W. AFRICA) (SEP. OP. DE CASTRO) 219 

rities in Namibia relating to public property, concessions, etc. States will 
thus not be able to exercise protection of their nationals with regard to 
any acquisitions of this kind. 

Zn the field of international relations, the-~duty of co-operation of 
States implies that they must refrain from all d$om&ic, consular and 
ether relations with South Africa which might indicate that they recognize 
the authority of the South African Government over the Territory of 
Namibia-and more particularly they must not have consuls, agents, etc., 
in Namibia, except for such as are of a nature appropriate to territories 
which are under de,facto occupation (in the sense of resolution 283 (1970)). 

States should regard as ineffective clauses in any treaty which recognize 
the authority of South Africa in the Territory of South West Africa. New 
treaties with South Africa may not contain such clauses. 

In treaties for avoidance of double taxation, no account may be taken 
of taxes paid in Namibia. Extradition treaties may not have effect with 
regard to Namibians, because they cannot be handed over to illegal 
authorities, etc. 

D. Consequences for States not Members qf the United Nations 

These States have no obIigations under the Charter. Nonetheless they 
should respect a declaration of the forfeiture of the legal title to possess 
the Territory, pronounced by a legitimate authority, against a State which 
received the territory in order to administer it in the name of the inter- 
national organization. Such declaration should, it appears, be respected 
in the same way as that of an owner of property who withdraws the 
mandate given by him to administer his property. 

(Signed) F. DE CASTRO. 
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DlSSENTING OPINION OF 
JUDGE SIR GERALD FITZMAURICE 

[A summary of main conclusions 
is given in paragraph 10 of this Opinion; and a synoptical table 

of contents appears at the end, after the Annex.] 

PART I 

INTR~DUCTORV CONSIDERATIONS 

1. The real issues in the case 

1. Although I respect the humanitarian sentiments and the avowed 
concern for the welfare of the peoples of SW, Africa which so clearly 
underlie the Opinion of the Court in this case, I cannot as a jurist accept 
the reasoning on which it is based. Moreover, the Opinion seems to me 
insufficiently directed to those aspects of the matter which really require 
to be established in order to warrant the conclusion that South Africa’s 
mandate in respect of SW. Africa stands validly revoked. Much of the 
substance of the Opinion (i.e., that part of it which does not deal with 
formal, preliminary or incidental matters) is taken up with demonstrating 
that League of Nations mandates, as an international institution, survived 
the dissolution of the League-whereas what is really in issue in this case 
is not the survival of the Mandate for SW. Africa but its purported 
revocation. Whether or not South Africa still disputes the survival of the 
Mandate, it certainly disputes its survival in the form of an obligation 
owed to the United Nations (this is the basic issue in the case); and denies 
that the organs of the United Nations have any competence or power 
to revoke it. 

2. As regards the Court’s conclusion that the Mandate has been 
validly revoked, this can be seen to rest almost exclusively on two 
assumptions-or rather, in the final analysis, on one only. T speak of 
assumptions advisedly, -and indeed, concerning the second and more 
far-reaching of the two (which in one form or another really underlies 
and entirely motivates the whole Opinion of the Court), there is an 
open admission that nothing more is needed-the matter being “self- 
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OPINION DISSIDENTE DE SIR GERALD FITZMAURICE 

[Traduction J 

[On trouvera au paragraphe 10 de la prtsente opinion 
un r&urn& des principales conclusions et & la fin, aprbs l’annexe, 

une table synoptique.] 

PREMIBRE PARTIE 

CONSIDERATIONS INTRODUCTIVES 

I. Vhitables prohl6mes se posant en I’espPce 

1. Quel que puisse Btre won respect pour les sentiments humanitaires 
et pour le souci dCclarC du bien-Ctre des peoples du Sud-Ouest africain 
qui inspirent si Cvidemment l’avis consultatif de la Cow en cette affaire, 
je ne puis, en tant que juriste, accepter l’argumentation sur laquelle il 
repose. De plus, l’avis ne me semble pas accorder une attention suffisante 
aux aspects de la question qu’il importe rkellement d’ktablir afm de 
pouvoir conclure que le Mandat de I’Afrique du Sud pour le Sud-Ouest 
africain est valablement rCvoquC. Une grande partie des dCve!oppements 
sur le fond (c’est-i-dire figurant dans la partie de l’avis qui ne traite pas 
de questions formelles, prkliminaires ou incidentes) vise g dkmontrer que 
les mandats de la SocittC des Nations ont survku en tant qu’institutions 
internationales B la dissolution de la Sock% - alors que ce qui est 
reellement en cause dans cette affaire est non pas la survivance du Mandat 
pour le Sud-Ouest africain mais sa p&endue rkvocation. Que 1’Afrique 
du Sud persiste ou non 5L contester la survivance du Mandat, ce qui est 
certain c’est qu’elle conteste cette survivance en tant qu’obligation 
enwrs les Nations Unies (c’est 18 le point essentiel), et qu’elle dCnie aux 
organes des Nations Unies toute compktence ou pouvoir de rkvoqrrer le 
Mandat. 

2. Quant g la conciusion de la Cow, qui consiste g affirmer que le 
Mandat a ttC valablement r&oquC, elle repose presque exclusivement SLII' 
deux postulats - ou plutbt, en derniire analyse, sur un seul. C’est & 
dessein que je parle de postulats : pour le deuxikme, qui est le plus radical 
et qui, d’une manike ou d’une autre est vtritablement sous-iacent 9 tout 
l’avis de la Cour et en constitue toute la motivation, il est m&e ouverte- 
ment admis que ce n’est pas la peine d’aller plus loin, la question ttant 
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evident”. These two assumptions are first that there was, or there must 
have been, an inherent right, vested in the United Nations, unilaterally to 
revoke the Mandatein the event of fundamental breaches of it (unilaterally 
determined to exist),-and secondly, that there have in fact been such 
breaches. Since it is clear that the supposed inherent right of revocation, 
even if it exists, could never be invoked except on a basis of fundamental 
breaches (several passages in the Opinion specifically recognize that only 
a material breach could justify revocation), it follows that the whole 
Opinion, or at least its central conclusion, depends on the existence of 
such breaches. How then does the Opinion deal with this essential 
matter?-essential because, if there is insufficient justification in law for 
the assumption, the whole Opinion must fall to the ground, as also 
[though not only for that reason) must the General Assembly’s Resolution 
214.5 of 1966 purporting to revoke, or declare the termination of the 
Mandate, which was predicated on a similar assumption I. 

3. The charges of breaches of the Mandate are of two main kind.s. The 
first relates to the failure to carry out, in relation to the United Nations an 
obligation which, in the relevant provision of the Mandate itself (Article 
6), is described as an obligation to make an annual report “to the Council 
of the League of Nations”. At the critical date however, at which the 
legal situation has to be assessed, namely in October 1966 when the 
Assembly’s resolution 2145 purporting to revoke the Mandate, or declare 
its termination, was adopted, the view that the failure to report to the 
Assembly of the United Nations constituted a breach of it-let alone a 
fundamental one-rested basically (not on a judgment 2 but) on an 
Advisory Opinion given by this Court in 1950 which, being advisory only, 

’ Since it is important that the true character and purport of this Resolution- 
(not reproduced in the Opinion of. the Court)-should be understood, especially 
as regards its tone and real motivation, I set it out verOntin7 and in extenso in the 
Annex hereto (section 3, paragraph 15). There is hardly a clause in it which is nat 
open to challenge on grounds of law or fact;-but considerations of space forbid 
a detailed analysis of it on the present occasion. 

2 (a) So far as the reporting obligation is concerned, which is a distinct issue 
from that of the survival of the Mandate in se, the 195.5, 1956 and 1962 pronounce- 
ments of the Court merely referred to the 19.50 Opinion and added no new reasoning. 
In its 1962 Judgment in the preliminary (jurisdictional) phase of the then SW. AJ-icn 
cases (Ethiopia and Liberia v. South Africa) in which the issue was not Article G 
but Article 7 of the Mandate, the Court, as an obiter dictum, simply recited with 
approval the Court’s 19SO Opinion about the reporting obligation and did not 
further deal with the matter, which therefore still rests essentially on the 1950 
Opinion. Neither in the main conclusion, nor in the operative part of the 1962 
Judgment, both of which appear on p. 347 of the Court’s 1962 Volume of Reports, 
is there any mention of or pronouncement on it. The 1955 and 1956 Opinions given 
in the VoGzg P~ce&e and Rig/l/ o~Petitims cases were equally consequential 
upon and based on, the original 1950 Opinion. 

(6) It is not without sigrkcance perhaps, that the failure to render reports to 
the Assembly-so heavily relied on in the Opinion of the Court-is not specjficnlly 
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Bvidente. Ces deux postulats sont: prima, qu’il y avait ou qu’il devait y 
avoir un droit inhkrent, appartenant aux Nations Unies, de rhoquer 
unilatBralement le mandat en cas de violation fondamentale de celui-ci 
unilakkalement constat6e; secunda, que de telles violations se sowt 
effectivement produites. Etant donnC qu’il est clair que ce prttendu droit 
inhtrent de rkvocation, li supposer qu’il existe, n’ajamais pu &tre invoquk 
si ce n’est B la suite de violations fondamentales (plusieurs passages de 
I’avis reconnaissent expressCment que seule une violation substantielle 
justifierait la rkvocation), il en dtkoule que l’avis en gCnCra1, ou du moins 
sa conclusion principale, d6pend de l’existence de ces violations. Et 
comment l’avis traite-t-i1 cette question essentielle? - essentielle parce 
que, si la thbse des violations fondamentales n’a pas de justification 
suffisante en droit, tout l’avis s’tcroule forctment, de mBme que (mais pas 
seulement pour cette raison) la rksolution 2145 de 1966 par laquelle 
1’AssembICe g&kale a prktendu rkvoquer ou dkclarer termirk le Mandat 
et qui reposait sur un postulat analogue l. 

3. Les accusations de violation du Mandat rentrent sous deux chefs 
principaux. La premibre Porte sur le fait de ne pas avoir rempli B l’&ard 
des Nations CJwks une obligation qui, dans la clause pertjnente du Mandat 
(art. 6), est d&rite comme une obligation d’envoyer un rapport annuel 
(1 au Conseil de la SocittC des Nations )). Or, & la date critique 6 laquelle la 
situation juridique doit etre apprtciCe, c’est-k-dire en octobre 1966, 
Cpoque oti la r&solution 2145 de 1’AssemblCe g&kale visant ?I rkvoquer le 
Mandat 01.1 B en dklarer la cessation a BtC adoptte, l’idte que ne pas faire 
rapport & I’AssemblCe g&n&ale des Nations Unies pQt constituer une 
violation du Mandat - et a plus forte raison une violation fondamentale 
- reposait essentiellement non pas sur un arr&t 2, mais sur un avis consul- 

’ Puisqu’il importe que le caractkre et l’intention vkritablcs de cette resolution 
(wi n’est pas reproduite dans I’avis de la Cow) soienl bien compris, en particulier 
pour ce qui est du ton employ6 et des vrais motifs, je la reproduis in exterfso 
dans l’annexe a la prksente opinion (section 3, par. IS). Elle ne contient guiire de 
clause qui ne p&e il. contestation pour des raisons de droit ou de fait; le souci de 
ne pas faire trop long interdit toutefois de se livrer ici ?I une analyse d&aillbe 

2 0) Au suiet de l’obligation de faire ranoort. aui constitue un problkme distinct 
de ceiui de la-survivancedu Mandat en sdi,.les bkisions de la Cdur de 1955, 1956 
et 1962 n’ont fait que se rkfbrer & l’avis consultatif de 1950 sans ajouter de nouveaux 
motifs. Dans son-arr&t de 1962, rendu en la phase prbliminaiie (juridictionnelle) 
des affaires intkessant ce qu’on appelait alors le Sud-Ouest ofricain (Ethiopie et 
Liberia c. Afrique du Sud), et dans laquelle le probkme concernait non pas Particle 
6 du Mandat mais son article 7, la Cow a purement et simplement repris i titre 
d’obifer dictum son Orowe avis de 1950 sur I’oblkation de faire rapport et n’a pas 
6tudiB davantagela iuekon qui par suite repose encore essentiellenkkt sur l’avis de 
1950. Ni dans la conclusion principale de I’arrBt de 1962, ni dans son dispositif, we 
l’on trouve &la page 347 du Recueil de la Cow pour 1962, la Cow ne s’est prononc~e 
sur ce point ni n’en a fait mention. Les avis consultatifs de 1955 et de 1956 sur la 
Proce’dure de vote et I’Admissibilife’de l’audition depe’fitionnaires dkcoulent Bgalement 
de l’avis initial de 1950, et se fondent sur cet avis. 

b) II n’est pent-&e pas indiffkrent que le fait de ne pas avoir sournis des rapports 
ti 1’AssemblCe g&n&ale - auquel le @sent avis de la Cour attache un si grand 
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and rendered to the United Nations, not South Africa, ~7s not binding 
on the latter and, as regards this particular matter, was highly controversial 
in character, attracted important dissents, and was the subject of much 
subsequent serious professional criticism. This could not be considered an 
adequate basis in law for the exercise of a power of unilateral revocation, 
even if such a power existed. There cannot be a fundamental breach of 
something that has never--in a manner binding upon the entity supposed 
to De subject to it-been established as being an obligation at all,-which 
has indeed always been, as it still is, the subject of genuine legal contes- 
tation. That South Africa denied the existence of the obligation is of 
course quite a different matter, and in no way a sufficient ground for 
predicating a breach of it. 

4. The second category of charges relates to conduct, said to be 
detrimental to “the material and moral well-being and the social progress” 
of the inhabitants of the mandated territory, and thus contrary to Article 2 
of the Mandate. These charges hadnever, at the critical date qf the adoption 
of Assembly resolution 2145, been the subject of any judicial determination 
at n/l,--and in the present proceedings the Court has specifically refused 
to investigate them, having rejected the South African application to be 
allowed to present further 3 factual evidence and connected argument on 
the matter. The justification for this rejection is said to be that practices of 
“apartheid”, or separate development, are self-evidently detrimental to 
the welfare of the inhabitants of the mandated territory, and that since 
these practices are evidenced by laws and decrees of the Mandatory which 
are matters of public record there is no need for any proof of them. This 
is an easy line to take, and clearly saves much trouble. But is it becoming 
to a court of law?-for the ellipsis in the reasoning is manifest. Certainly 
the authenticity of the laws and decrees themselves does not need to be 
established, and can be regarded as a matter of which, to use the ccmmon 
law phrase, “judicial notice” would be taken without specific proof. But 
the deductions to be drawn from such laws and decrees, as to the effect 
they would produce in the particular local circumstan.ces, must obviously 
be at least open to argument,-and there are few, if ~iy, mature systems 
of private law, the courts of which, whatever conclusions they might 
ultimately come to, would refuse to hear it. Yet it was on the very 

mentioned (though presumably intended to be implicitly covered) in Assembly 
resolution 2145, amongst the reasons for purporting to terminate the Mandate. 
MUCK more prominence is given to the attainment of independence by the mandated 
territory, which could not by any process of reasoning be a valid [egn/ ground of 
milare~al revocation. 

3 Much evidence both written and oral was of course laid before the Court in 
the 1965-1966 proceedings. But only four judges out of those who then composed 
the Court now remain,-and in any case the Court, as such, has not made any 
collective study of that evidence at all in the course of the present proceedings. 
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tatif don& par la Cour en 1950 lequel, n’ktant que consultatif et s’adres- 
sant non pas B 1’Afrique du Sud mais k l’organisation des Nations Unies, 
ne liait pas I’Afrique clu Sud et qui, sur ce point particulier, a pr&t& & 
maintes controverses, a suscit6 des prises de position dissidentes impor- 
tanks et a inspire par la suite maintes critiques graves aux spkialistes. 
On ne saurait y voir un fondement juridique addquat pour l’exercice d’un 
pouvoir de r&vocation unilatkrale, celui-ci existerait-il. II ne saurait y 
avoir violation fondamentale de quelque chose dont on n’a jamais 
Ctabli - d’une maniPre contraigrzante pour l’entitb qui est cens6e y dtre 
soumise - qu’il s’agit effectivement d’une obligation et qui en fait a 
toujours donnC et donne encore lieu ii de vtritabies contestations juri- 
diques. Que 1’Afrique du Sud ait niC l’existence de I’obligation, c’est 
Cvidemment un autre probkme mais ce n’est pas raison suffisante pour 
Btablir qu’elle I’ait viol&e. 

4. Le deuxibme chef d’accusatjon concerne le comportement, qualifik 
de contraire 11 au bien-&re matCrie1 et moral et au progrks social )) des 
habitants du. territoire sous Mandat et par suite B I’article 2 du Mandat. 
A la date critique de I’adoption de la rhohtion 2/45 de l’AssembltiegL:n&afe, 
cette accusation n’mait janzais don& lieu c? me consfatation jucliciaire 
guelconque et, dans la prkente prockdure, la Cour a expresskment refusC 
de I’examiner puisqu’elle a rejetk la demande de I’Afrique du Su.d d’&tre 
autorisCe & presenter de nouvelles 3 preuves mattrielles et des arguments 
s’y rapportant. La justification de ce rejet serait que la pratique de 
l’apartheid ou dkveloppement stparC est de toute Cvidence prtiudiciable 
au bien-&tre des habitants du territoire sous Mandat et que, I’ex’istence de 
cette pratique &ant Ctablie par Ies dispositions ICgislatives et Idglemen- 
taires du Mandataire, qui sont connues de tous, il n’est pas nkessaire 
d’en administrer la preuve. C’est 18 un argument facile et qui Cpargne sans 
aucun doute bien des efforts. Mais sied-il ,$ un tribunal d’y recourir? Car 
il est kvident que le raisonnement est elliplique. Certes, l’authenticitt 
des lois et dkrets eux-mCmes n’a pas besoin d’&tre ttablie et peut, comme 
on dit dans les pays de common law, Ctre judiciairement enregistrte saris 
qu’il soit besoin de preuve spkifique. Mais il est manifest-e que les diduc- 
tions & tirer de ces textes quant aux effets qu’ils produiraient dans les 
circonstances locales particulikres de I’espkce sont au moins sujettes g 
examen; et il n’est gu.tre de systke dCveIoppC de droit privk, s’il en est 
un, dont les tribunaux refuseraient de s’y livrer, quelle que soit la 

poids - ne soit pas (quoique saris doute visb implicitement) express~~tfent mentionnd 
Par la r6solution 2145 de l’Assembl6e au nombre des motifs qui justifieraient la 
cessation du Mandat. L’avis attache bcaucoup plus d’importance a l’accession ti 
i’indbpendance du territoire sous Mandat, considkration qu’aucune nkthode de 
raisonnement ne saurait justifier en tant que motif jwidi~wment valable de rkvoca- 
tion uriilatPrnle. 

3 Certes, la Cow a disnosk en 196.5-1966 d’une abondantc documentation &rite 
et orale. Mais il ne reste a;jourd’hui que quatre des juges qui la composaient alors - 
et de toute man&e la Cour dans son ensemble ne s’est livr6e & aucune &de collec- 
tive de ces Clknents de preuve au cows de la prksente proctdure. 
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question of the alleged self-evidently detrimental effect of its policies of 
apartheid in SW. Africa, that the Mandatory wanted to adduce further 
factual evidence. Thus the Court, while availing itself of principles of 
contractual law when it is a question of seeking to establish a right of 
unilateral revocation for fundamental breaches, fails to appIy those 
corresponding safeguards which private law itself institutes, directed to 
ensuring that there have indeed been such breaches. It is not by postula- 
tions that this can be done. 

5. In consequence, since the whole Opinion of the Court turns, in the 
final analysis, on the view that fundamental breaches of the Mandate 
have occurred, it must (regrettably) be concluded that, in the circum- 
stances above “described, this finding has been reached on a basis that 
must endanger its authority on account of failure to conduct any adequate 
investigation into the ultimate foundation on which it professes to rest. 

* 
4 * 

6. What, in truth, the present proceedings are or should properly 
speaking, and primarily, be concerned with, is not any of this, but issues 
of competence and powers,-for unless the necessary competence and 
power to revoke South Africa’s mandate duly resided in the organs of the 
United Nations,-unless the Mandatory, upon the dissolution of the 
League of Nations, became accountable to such an organ,-no infringe- 
ments of the Mandate, however serious, could operate in law to validate 
an act of revocation by the United Nations, or impart to it any legal 
effect. Here the fallacy, based on yet another unsubstantiated assumption 
underlying the whole Opinion of the Court, namely that the surOiva1 of 
the Mandate necessarily entailed the supervisory role of the United 
Nations, becomes prominent. 

7. As to unilateral revocability itself, the Opinion proceeds according 
to a conception of the position of the various League of Nations man- 
datories, in relation to their mandates, which would have been considered 
unrecognizable in the time of the League, and unacceptable if recognized. 
My reading of the situation is based-in orthodox fashion-on what 
appears to have been the intentions of those concerned at the time. The 
Court’s view, the outcome of a different, and to me alien philosophy, is 
based on what has become the intentions of new and different entities and 
organs fifty years later. This is not a legally valid criterion, and those 
thinking of having recourse to the international judicial process at the 
present time must pay close attention to the elaborate explanation of its 
attitude on this kind of matter which the Court itselfgives in its Opinion, 

8. Under both heads,-the competence of the United Nations to 
supervise, and the liabiiity of the Mandate to (unilateral) revocation,-the 
findings of the Court involve formidable legal difficulties which the 
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conclusion k laquelle ils aboutiraient en fin de compte. Pourtant, c’&ait 
sur la question m&me du prktendu effet Cvidemment nuisible de sa poli- 
tique d’apartheid dans le Sud-Ouesst afhkain que le Mandataire voulait 
fournir de nouvelles preuves matkielles. Ainsi la Cour, tout en se prtva- 
lant de principes du droit des contrats pour chercher B Ctablir un pouvoir 
de r6vocation unilatCrale pour cause de violation fondamentale, n’ap- 
plique pourtant pas les garanties correspondantes que le droit prive lui- 
m&me prkvoit pour s’assurer qu’il y a bien eu violation. Ce n’est pas B 
grand renfort de postulats qu’on peut faire cette vkrification. 

5. En con$quence, puisque tout I’avis consultatif de la Cow tourne en 
dernik-e analyse autour de I’idCe que des vioIations fondamentales du 
Mandat se sont produites, il faut constater & regret que, dans Ies circons- 
tances d&rites plus haut, cette conclusion a ttC dCveloppCe d’une manike 
qui doit ntcessairement compromettre I’autoritk de I’avis en raison d’un 
examen insuffisant des prCmisses sur lesquelles il p&end se fonder. 

6. Ce qui faisait & la v&-it&, ou k proprement parler aurait dfi faire 
l’objet essentiel de la pksente prokdure, ce n’ktaient pas ces questions 
mais des problbmes de compktence et de pouvoirs - car, B moins que la 
compCtence et le pouvoir nkessaires pour rkvoquer le Mandat de 
I’Afrique du Sud appartiennent dtiment aux organes des Nations Unies, 
aucune infraction ii ce Mandat, pour grave qu’elle soit, ne pourrait avoir 
pour r&&at en droit de valider I’acte de rtvocation ou de lui dower un 
effet juridique quelconque. C’est I& qu’apparaft le caractkre fallacieux du 
raisonnement - prockdant d’un autre postulat non ddmontrk - SW 

lequel repose tout l’avis de la Cour, a savoir que la survivance du Mandat 
supposait ukessairement le rBle de surveillance de I’Organisation des 
Nations Unies. 

7. Quant 8. la rtvocabilitt unilattrale, I’avis part d’une conception de la 
position des divers mandataires de la SociCtC des Nations par rapport & 
leurs mandats qui, B l’kpoque de la Soci&C des Nations, aurait CtC consi- 
dtrCe comme dknaturke et de toute facon inacceptable. Mon interprb 
tation de la situation se fonde, de manike orthodoxe, sur ce qui paralt 
avoir CtC I’intention des principaux intCressCs & l’kpoque. L’attitude de la 
Cow, marquant I’aboutissement d’une philosophie diffkente qui m’est 
ktrangke, se fonde sur Ies intentions d’entitts et d’organes nouveaux et 
distincts quelque cinquante an&es plus tard. Ce n’est pas IB un critke 
juridiquement valable et ceux qui pensent recourir au processus judiciaire 
international B l’heure actuelle doivent tenir le plus grand compte de 
l’explication de son attitude en ce genre de domaine que la Cour a &ha- 
faudte dans son avis. 

8. Sur Ies deux points - celui de la compttence de l’organisation des 
Nations Unies en mat&e de surveillance et celui de la possibiliti: de 
rtvocation unilattrale du Mandat, les conclusions de la Cour so&went 
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Opinion turns rather than meets, and sometimes hardly seems to notice 
at all. Inferences based on the desirability or, as the case may be, the 
undesirability, of certain results or consequences, do not, as my colleague 
Judge Gros points out, form a satisfactory foundation for legal con- 
elusions,-no more than would such an over-simplification of the issue 
as that involved in the assertion that South Africa administered its 
mandate on behalf of the United Nations which, therefore, had the right 
to revoke it,-a view which quietly begs virtually every question in the case. 
Here again, statements to the effect that certain results cannot be 
accepted because this would be tantamount to admitting that given rights 
were in their nature imperfect and unenforceable, do not carry conviction 
as a matter of international law since, at the present stage of its develop- 
ment, this is precisely what that system itself in large measure is, and 
will, pending changes not at present foreseeable, continue to be. It is not 
by ignoring this situation that the law will be advanced. 

9. Given the Court’s refusal to allow the appointment 01” a South 
African judge ncl Izoc in the present case, in spite of its clearly very con- 
tentious character (as to this, see section 4 of the Annex hereto), it is 
especially necessary that the difficulties I refer to should be stated, and 
fully gone into. This must be my excuse for the length of czn Opinion 
which the nature of the case makes it im.possible to reduce, except at the 
risk of important omissions, 

2. Arrangement and stutement qf main conclusions 

10. The substance of my view is contained in the four sections A-D of 
Part II hereof (paragraphs 11-124). A postscriptum on certain related 
political aspects of the whole matter is added (paragraph 125). As regards 
the various preliminary issues that have arisen, these-or such of them as 
I have felt it necessary to consider-are, together with one or two other 
matters that can more conveniently be treated of there, dealt with in the 
Annex that follows paragraph 125. On the substantive issues in the case 
my principal conclusions, stated without their supporting reasoning, are 
as follows.: 

(i) Although the various mandates comprising the League of Nations 
mandates system survived the dissolution of that entity in 1946, neither 
then nor subsequently did the United Nations, vvlziclz M)as not t/w Lengue’s 
~ucces~~~ in /al*, become invested with the supervisory function previously 
exercised by the Council of the League, as the corollary or counterpart of 
the mandatories’ obligation to render reports to it. It was only if a 
mandated territory was placed under the United Nations trusteeship 
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d’knormes difficult& juridiques que I’avis consultatif contourne plutbt 
qu’il n’y fait Face et dont il paraft parfois $I peine conscient. Des considb 
rations tenant a I’opportunitC ou B I’inopportunit6 de certairis rCsultats 
ou conskquences n’offrent aucun fondement satisfaisant & des conclusions 
juridiques, comme le souligne mon coll&gue M. Gras, pas plus d’ailleurs 
qu’une simplification aussi excessive du probitme que celle qui con&e 
?I affirmer que 1’Afrique clu Sud administrait le territoire sous Mandat au 
nom des Nations Unies, qui avaient de ce fait le droit de rCvoquer le 
Mandat - manikre de voir qui, tranquillement, suppose rtsolues presque 
toutes les questions se posant en I’espkce. LA encore, dire que certains 
rksultats sent inacceptables parce que, si on les acceptait, cela reviendrait 
g admettre que des droits determinks Ctaient par nature imparfaits et 
non exkutoires n’est pas convaincant en droit international car, au 
stade actuel de son Evolution, ce systkme prkente prCcisCment un tel 
caractkre dans une large mesure et, en attendant des transformations 
pour l’instant non prkvisibles, le conservera. Ce n’est pas en mkonnais- 
sant cette situation que l’on fera Bvoluer le droit. 

9. Vu le refus de la Cow de permettre la clbignation d’un .juge ari lzoc 
sud-africain malgrC le caractkre nettement contentieux de l’affaire (sur 
ce point voir la section 4 de I’annexe g la prksente opinion), il est parti- 
culi&rement ntcessaire d’exposer et d’analyser ces difficult&s. Cette 
nCcessitC me fera pardonner la longueur d’une opinion que la nature de 
l’affaire ne permettrait de rkduire qu’au risque de commettre d’impor- 
tantes omissions. 

2. Ordre et PnoncP des conclusiom principales 

10. Mon argumentation principale est d&eloppCe dans les quatre 
sections A a D de la deuxibme partie de la prtsente opinion (par. 1 I - 124) 
et un post-scriptum sur certains aspects politiques connexes de l’ensemble 
du probkme s’y ajoute (par. 125). Quant aux divers points pr6liminaires 
qui se posaient, ils seront - du moins ceux d’entre eux que j’ai estimk 
rkcessaire d’examiner - trait& dans l’annexe qui suit le paragraphe 125, 
en msme temps qu’une ou deux autres questions qu’il est plus commode 
d’aborder & cet endroit. Sur le fond m&me de I’affaire, mes conclusions 
principales, &non&es saris leurs motifs, sont les suivantes: 

i) M&me si les divers mandats qui formaient le systZme des mandats 
de la SocittC des Nations ont survCcu B la dissolution de cette institution 
en 1946, l’organisation des Nations Unies, qui n’hit pas le mccemew 
en dro’it de la SociPte’des Nations, n’a it& chargte ni alors ni ultkrieurement 
de la fonction de surveillance qui Ctait prkckdemment exercte par le 
Conseil de la SociCt6 des Nations en tant que corollaire ou contrepartie 
de l’obligation des mandataires de lui faire rapport. La relation de surveil- 
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system (but there was no obligation to do this) that the supervisory 
relationship arose. No mandates at all (and not merely South Africa’s) 
were ever, as such, administered on behalf of the United Nations 4. 

(ii) The reporting obligation also survived the dissolution of the 
League, but became dormant until such time as arrangements for 
reactivating it, comparable to those which existed under the League, and 
acceptable to the Mandatory, could be made 5. It was not automatically 
transformed into, nor ever became, an obligation owed to the United 
Nations, such as to invest the latter with a supervisory function. The 
Mandatory’s consent to what would, in effect, have been a nosation of the 
obligation was never given. 

(iii) Even if the United Nations did become invested with a supervisory 
function in respect of mandates not converted into trusteeships, this 
function, as it was originally conceived on a League basis, did not 
include any power of unilateral revocation. Consequently no such power 
could have passed to the United Nations. 

(iv) Even if such a power was possessed by the Council of the League, 
the Assembly of the United Nations was not competent to exercise it, 
because of the constitutional limitations to which its action as a United 
Nations organ was inherently subject having regard both to the basic 
structure and specific language of the Charter. 

(v) Except as expressly provided in certain articles of the Charter not 
material in the present context, the Assembly’s powers are limited to 
discussion and making recommendations. It cannot bind the Mandatory 
any more than the Council of the League could do. 

(vi) Having regard to conclusions (i)-(iii) above, which relate to the 
United Nations as a whole, the Security Council did not, on a ~anclnfes 
basis, have any other or greater powers than the Assembly. Its action 
could not therefore, 011 that basis, replace or validate defective Assembly 

+ With the exception of SW. Africa, all the various mandated territories-apart 
of course from those that had become, or became, sovereign independent States- 
were placed under United Nations trusteeship. This did not by any means take place 
all at once,-but eventually SW. Africa was the only one to retain mandated status. 
However, as the Court found in its Advisory Opinion of 1950 concerning the 
Infernationnl Status of South West Afiica (I.C.J. Reports 1950, at p. 144), the 
mandatories were not under any legal obligation to place mandated territories under 
the trusteeship system, 

’ It appears that none of the mandatories rendered reports to the United Nations 
in the interval (which could be as much as about two years) before the mandated 
territory was converted into a trust territory or, in some. eases, became independent. 
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lance ne prenait naissance que si un territoire sous mandat Ctait placC sous 
le rtgime de tutelle des Nations Unies (ce qui n’6tait pas obligatoire). 
Aucun mandat (et pas seulement celui de I’Afrique du Sud) n’ajamais 6t6, 
comme tel, g&C au nom des Nations Unies 4, 

ii) L’obligation de faire rapport a survku elle aussi & la dissolution de 
la Sock% des Nations, mais elle restait latente iusqu’8 ce que des arran- 
gements comparables & ceux qui existaient B I’Cpoque de la Sock% des 
Nations, acceptables pour le Mandataire, puissent Gtre pris pour la 
ranimer s. Elle ne s’est convertie ni automatiquement ni autrement en we 
obligation envers les Nations Unies, qui ait pu investir ces dernibres 
d’une fonction de surveillance. Le consentement du Mandataire B ce qui 
await CtC en fait une novation n’a jamais ttC donnt. 

iii) MCme si l’organisation des Nations Unies a BtC effectivement 
chargte d’une fonction de surveillance sur les mandats non convertis en 
tutelles, cette fonction, telle qu’elle ttait initialement conque dans le cadre 
de la SociCtC des Nations, ne comprenait pas un pouvoir de r&vocation 
unilatkrale. Par suite, ce pouvoir ne peut avoir BtB transmis k l’organi- 
sation des Nations Unies. 

iv) M&me si le Conseil de la SociCtC des Nations avait posskdk. ce 
pouvoir, 1’AssemblCe g&-kale des Nations Unies n’ttait pas compktente 
pour I’exercer B cause des limitations constitutionnelles auxquelles son 
action, en qualit d’organe des Nations Unies, &ait intrinsbquement 
soumise, compte tenu d la fois de la structure de base et des termes 
expr&s de la Charte. 

v) Abstraction faite des dispositions expresses de certains articles de la 
Charte qui ne sont pas pertinentes, les pouvoirs de I’AssemblCe~g6nirale 
consistent seulement ri discuter et a recommander. L’AssemblCe ne peut 
pas plus obliger le Mandataire que le Conseil de la Sociktt des Nations ne 
le pouvait. 

vi) Compte tenu des conclusions i) a iii) ci-dessus, qui s’appliquent a 
I’Organisation des Nations Unies dans son ensemble, le Conseil de 
skcuritt n’avait pas, en ce qui concerne les mandats, d’autres pouvoirs ou 
des pouvoirs plus larges que ceux de I’Assemblke gCn6rale. Par suite, son 
action ne pouvait pas, g ce titre, remplacer ou valider une action dCfec- 

4 A I’exception du Sud-Ouest africain, les divers territoires sous mandat - saLIf 
bien entendu ceux qui Btaient ou sont devenus des Etats indbpendants et souverains 
- ont tous et6 placCs sous tutelle des Nations Unies. L’ophtion ne s’est nullement 
accomplie d’un seul coup, mais en fin de compte le Sud-Ouest africain est le seul 
qui ait conserve son statut de Mandat. Toutefois, comme la Cour l’a dit dans son 
avis consultatif de 1950 SW le Statrrt itrferwtionnl du Srrd-Chest &‘cain (CAL 
Recueil 1950, p. 144), les mandataires n’avaient aucunement I’obligation juridique 
de placer les territoires sous mandat sow le rCgime de tutelle. 

5 If  apparait qu’aucun des mandataires n’a fait rapport aux Nations Unies dans 
I’intervalle (qui a.pu atteindre deux ans environ) prkckdant le moment oil le territoite 
SOW mandat a CtO converti en territoire sous tutelle ou, dans certains cas, a accede 
d I’indttpenciance. 
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action. The Security Council equally had no power to revoke the Man- 
date. 

(vii) The Security CounciI cannot, in the guise of peace-keeping, 
validly bring about a result the true character of which consists of the 
exercise of a purported supervisory function relative to mandates. 

(viii) Even where the Security Council is acting genuinely for the 
preservation or restoration of peace and security, it has no competence as 
part of that process to effect definitive and permanent changes in territorial 
rights, whether of sovereignty or administration,-and a mandate 
involves, necessarily, a territorial right of administration, without which 
it could not be operated. 

(ix) The “Legal consequences for States” of the foregoing conclusions 
are that the Mandate was not validly revoked by United Nations 
action in 1966 or thereafter, and still subsists;-that the Mandatory is 
still subject to all the obligations of the Mandate, whatever these may be 
and has no right to annex the mandated territory or otherwise unilaterally 
alter its status;-but that nor has the United Nations,-and that its 
member States are bound to recognize and respect this position unless and 
until it is changed by lawful means. 

* * * 

In Part II of this opinion, which comes next, the reasoning in support 
of these conclusions is distributed in the following way: as to conclusions 
(i) and (ii), in Section A, paragraphs 11-64; as to conclusion (iii), in, 
Section B, paragraphs 65-89; as to conclusions (iv)-(viii), in Section C, 
paragraphs 90-116; and as to conclusion (ix), in Section D, paragraphs 
117-124. The postscriptum (paragraph 125) follows. The Annex is 
separately paragraphed and footnoted, 
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tueuse de I’AssemlGe. Le Conseil de stcuritk n’avait pas non plus le 
pouvoir de rkvoquer le Mandat. 

vii) Le Conseil de sCcuritC ne peut pas, sous le couvert du maintien de 
la paix, aboutir valablement & un rCsultat dont le caractkre vkritable 
consisterait & exercer les fonctions de surveillance a 1’6gard des mandats. 

viii) M&e si le Conseil de sCcuritC agit vtritablement pour &server 
ou rktablir la paix ou la sCcurit& il n’a pas, dans ce domaine, compktence 
pour opCrer des changements dkfinitifs et permanents de droits territo- 
riaux, qu’il s’agisse de souverainet6 ou d’administration; or un mandat 
comporte nkcessairement un droit territorial d’administration, saris lequel 
il ne pourrait &tre gCrC. 

ix) Les aconsCquences juridiques pour les Etats )) des conclusions qui 
p&&dent sont : 

- que ie Mandat n’a pas CtC rCvoquC valablement a l’initiative des 
Nations Unies en 1966 ou ulkkieurement et qu’il subsiste encore; 

- que le Mandataire reste tenu de remplir toutes les obligations du 
Mandat, quellcs qu’elles puissent &tre, qu’il n’a le droit ni d’annexer le 
territoire sous Mandat ni d’en modifier le statut de toute autre manibre; 

- mais que I’Organisation des Nations Unies n’a pas ce droit non 
pIus et que ses Etats Membres sont tenus de reconnaftre et de respecter 
cette situation tant qu’elle n’aura pas ttC modifike par des voies 1Cgales. 

Q 
* 8 

Dans la deuxibme partie de la prksente opinion, qui vasuivre, l’argu- 
mentation sur laquelle’ces conclusions s’appuient se rCpartira ainsi : sur 
les concl~~sions i) et ii), section A, paragraphes 11-64; sur la conclusion 
iii), section B, paragraphes 65-89; sur les conclusions iv) gviii), sectionc, 
paragraphes 90-l 16; sur la conclusion ix), section D, paragraphes 117-$24. 
Viendra ensuite le post-scriptum (par. 125). Les paragraphes et les 
notes de I’annexe sont numCrotCs g part. 
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PART II 

SUBSTANCE 

SECTION A 

THE UNITED NATIONSNEVERBECAME INVESTED WII'H ANY 
SUPER~I~ORYFUNCTIONIN RESPECTOF MANDATES AS SUCH 

1. Absence of any legal successorship as between the United 
Nations and the League qf Nations 

1 I. There being no general rule of international law which would in- 
volve a process of automatic successorship on the part of such an entity 
as the United Nations to the functions and activities of a fornier entity 
such as the League of Nations, there are only three ways in which the 
United Nations could, upon the dissolution of the League, have become 
invested with the latter’s powers in respect of mandates as such : namely, 
(a) if specific arrangement to that effect had been made,---(B) if such a 
succession must be implied in some way,-or (c) if the mandatory con- 
cerned-in this case South Africa-could be shown to have consented to 
what would in effect have been a notation of the reporting obligation, in 
the sense of agreeing to accept the supervision of, and to be accountable 
to, a new and different entity, the United Nations, or some particular 
organ of it. 

12. It is my view that the United Nations did not in any of these three 
ways become clothed with the mantle of the League in respect of man- 
dates;-but as regards the first of them, it is necessary to make it clear at 
the outset that the matter went far beyond the field of mandates. There 
was in fact a deliberate, general, politically and psychologically motivated, 
rejection of any legal or political continuity at all between the United 
Nations and the League (see paragraphs 35 and 36 below). Since mandates 
were regarded as one of the League’s political activities, this raises a 
presumption that there was not any takeover by the United Nations of the 
League mandates system as s&,-a view fully borne out by the creation 
of the parallel United Nations trusteeship system, and the fact that the 
man&tories were invited to convert their mandates into trusteeships, 
though without obligation to do so. These matters will however more 
conveniently be considered later, in their historical context;-and the 
same applies to the question of whether South Africa, as Mandatory, 
ever consented to the transfer to the United Nations of obligations which, 
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DEUXIBME PARTIE 

FOND 

SECTION A 

L'ORGANISATION DES NATIONS UNIES N'A JAMAIS 12~6 INVESTIE D'AUCUNE 
FONCTIONDESURVEILLANCECONCERNANTLES MANDATSENTANT QUETELS 

I. Absence de toute succession,juridique de l’O~4ganisation 
des Nations Unies ir la Sock% des Nations 

I 1. En l’absence d’une rbgle gCnCrale de droit international qui ferait 
intervenir un processus de succession automatique d’une entitC comme 
I’Organisation des Nations Unies aux fonctions et activitks d’une entitt 
disparue comme la SociCtC des Nations, il n’y a que trois moyens par 
lesquels I’ONU await pit, B la dissolution de la SdN, &tre investie des 
pouvoirs de cette dernikre touchant les mandats en tant que lels : a) si des 
dispositions avaient CtC prises spkialement 9 cet effet; b) s’il y avait en 
d’une faGon ou d’une autre succession impIicite; c) si l’on pouvait Ctablir 
que le Mandataire, en l’occurrence YAfrique du Sud, avait consenti Zt ce 
qui aurait CtC une vkritable notation quant & l’obligation de faire rapport, 
en acceptant la surveillance d’une entit6 nouvelle et diffkrente (I’ONU ou 
I’un de ses organes) et l’obligation de lui rendre compte. 

12. A mon avis, I’ONU n’a accCdC par aucun de ces trois moyens au 
rBle de la SdN en mat&e de mandats; mais, en ce qui concerne le premier, 
il faut prkiser d’emblte que la question dkpasse de beaucoup celle des 
mandats. I1 y a eu en fait un refus dClibCrt et gh&ral, motivC par des rai- 
sons politiques et psychologiques, de consentir d quelque continuitk 
juridique ou politique que ce soit entre I’ONU et la SdN (voirpar. 35 et 36 
ci-aprbs). Etant donnC que les mandats Ctaient considCr6s comme faisant 
partie des activitCs politiques de la SdN, il faut prCsumer qu’il n’y a pas 
eu de prise en charge par I’ONU du systkme des mandats en tant que tel, 
comme en tkmoignent amplement la crCation du rCgime parallkle de la 
tutelle des Nations Unies et le fait que les mandataires ont CtC invitks, mais 
non obligks, a convertir leurs mandats en tutelles. 11 sera cependant plus 
commode d’examiner ces questions par la suite, en les replacant dans leur 
perspective historique, de tieme que le point de savoir si 1’Afrique du Sud, 
en tant que Mandataire, a iamais consenti B ce que soient transfkrkes ..Ci 
I’ONU les obligations lui incombant, B la date d’entrke en vigueur de la 
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at the date of the entry into force of the Charter, were owed to the League 
which was then still in existence, and remained so for some time after. 

13, Meanwhile I turn to the second of the three possibilities mentioned 
in the preceding paragraph,-namely that there was an implied succession 
by the United Nations to League functions in respect of mandates, and 
correspondingly an implied transfer to the United Nations of the obliga- 
tions owed by the Mandatory to the League. It is easy to assume that 
because the United Nations had certain resemblances to the League and 
might have been regarded as its “natural” successor, therefore it was the 
legal successor;-but this was not the case. It is no less easy to assume, as 
the Opinion of the Court clearly does-virtually without arguing the 
point-that if, and because, the various mandates survived the dissolution 
of the League, therefore the United Nations must necessarily and ipso 
facto have become entitled to exercise a supervisory role in respect of 
them, although they were a League, not a United Nations institution, 
and are mentioned in the Charter only as territories that can, but do 
not have to be, placed under United Nations trusteeship. The fallacy 
in this kind of reasoning-or rather, presupposition, is evident. Even the 
argument that only the United Nations could play such a part is, as will 
be seen, erroneous. 

2. No automatic or implied succession 

(i) Origin and nature qf 
the supervisory function 

14. The Council of the League of Nations (of which three of the prin- 
cipal mandatories were permanent members) was never itself in terms 
invested eo nomine with what has become known as the supervisory 
function relative to the conduct of the various mandates 6. The very term 
“supervisory” is moreover misleading in the light of the League voting 
rule of unanimity including the vote of the member State affected,-that 
is to say, when mandates were in question, the mandatory. The so-called 
supervisory function was in reality predicated upon and derived from the 
obligation of the mandatories 6n to furnish an annual report to the Coun- 

6, @, & The plural, or the indefinite article, and small letter “In” is used in the 
present opinion whenever the context does not require the sense to be confined to 
the Mandate for SW. Africa or South Africa as Mandatory. Failure to do this 
must result in a distortion of perspective;-for, subject to the differences between 
“A”, “B” and “c” mandates, as adumbrated in paragraphs 4, 5 and 6 of Article 22 
of the League Covenant, and as resulting from the texts of the various categories 
of mandates, the position in most of the connections with which this case is con- 
cerned was the same for all the mandates and mandatories-not peculiar to SW. 
Africa. In Particular, none of the mandates conferred any specific supervisory func- 
tion on the League Council, and none went further in this respect than to include 
the reporting obligation in substantially the same terms. 
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Charte, envers la SdN, qui existait encore B 1’6poque et devait d’ailleurs 
survivre quelque temps. 

13. En attendant, j’en viens A la deuxi&ne des trois possibilitts Bvoqu&es 
au paragraphe qui prC&de : celle d’une transmission implicite B I’ONU des 
fonctions de la SdN en matibre de mandats et, en conskq,uence, d’un 
transfert lmplicite & I’ONU des obligations que le Mandataire avait 
auparavant envers la SdN. II est facile de supposer que, puisque I’ONU 
pr6sentait certaines ressemblances avec la SdN et pouvait &tre considkte 
comme son successeur I( nature1 )), elle en Ctait aussi le successeur juridique; 
or il n’en a pas CtC ainsi. II n’est pas moins facile de supposer, comme la 
Cow le fait 21 I’Cvidence dans son avis, pratiquement saris examen, que, 
si - et parce que - les divers mandats ont survku B la SociCt6 des 
Nations, il s’ensuit que I’ONU doit mkessairement et ipso $acto avoir 
acquis le droit d’exercer un r61e de surveillance sur les mandats, bien que 
ces derniers aient constitud une institution de la SdN et non pas de I’ONU 
et qu’ils ne soient mention& dans la Charte que comme des territoires 
susceptibles (mais sans id&e d’obligation) d’ttre placCs sous la tutelle de 
I’ONU. Le caractkre spkieux de ce raisonnement, ou plutbt de cette 
prtsupposition, est evident. M&me I’argument selon lequel I’ONU Ctait 
seule capable de jouer ce r61e est, comme on le verra, error& 

2. Absence de succession automatique ou implicite 

i) Uriginc et nature 
de la fonction de surveillance 

14. Le Conseil de la Sociktk des N’ations (dont trois des principaux 
mandataires ttaient membres permanents) n’a jamais Btt lui-mbme 
expresstment investi eo nomine de ce que l’on a appelC la fonction de 
surveillance relative B la gestion des divers mandats ‘j. En outre, l’expres- 
sion m&me de surveillance peut induire en erreur vu qu’aux votes de la 
SdN s’appliquait la rkgle de l’unanimitk, y compris le suffrage de 1’Etat 
Membre int&essC {c’est-A-dire, lorsque Ies mandats 6taient en cause, celui 
du mandataire). En rtalitk, la fonction dite de surveillance proctdait de 
I’obligation pour les mandataires , cn de presenter un rapport annuel au 

‘, @‘, Gb Le pluriel ou I’article indefini et le m minuscule sont utilisbs dans la 
prksente opinion chaque fois que,. d’aprks le contexte, 1’1 ne s’agit pas uniquement du 
Mandat pour le Sud-Ouest africam ou de I’Afrique du Sud en tant que Mandataire, 
faute de quoi on risquerait de fausser la perspective; en effet, sous reserve des 
diff6rences entre mandats A, B et C telles qu’elles sont indiquks sommairement g 
i’article 22, paragraphes 4, 5, et 6 du Pacte de la SdN et telles qu’elles rksultent du 
texte des diverses catkgories de mandats. la situation sous la plupart des angles qui 
intkessent ia pr&.enteaffaire Btait la mdme pour tous les mind&s et pour tons les 
mandataires et n’ktait nas spkiale au Sud-Ouest africain. En particulier, aucun 
des mandats ne confkrait de’fonction de surveillance sptcifiqne-au Conseil de la 
SdN, et tous, & cet Bgard, se bornaient a stipuler l’obligation de faire rapport dans 
des termes B peu pr& 6quivaIents. 
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cil, through the then Permanent Mandate Commission,-as a sort of 
inference, corollary or counterpart of that obligation. It was in that way 
and no other that what has been called the accountability of the manda- 
tories arose, This point, which is of primary importance when it comes to 
determining what was the real nature of the supervisory function as 
exercisable by the League Council, and whether it included the power to 
revoke a mandatory’s gb mandate, is developed in full in Section B below. 
Its relevance here is that it was this reporting obligation, and such “ac- 
countability” as an obligation of that order may imply 7, that gave rise 
to the spec$c function of supervision, not vice versa.;-and what is 
incontestably clear is that the whole question of who, or what entity, was 
entitled to supervise, was bound up with and depended on the prior 
question of who, or what entity, mandatories were obliged to report to 
and, to that extent, become accountable to (but accountability did not in 
any event-see footnote 7-imply c&r@. 

(ii) Distinction between the reporting obligation 
in se and the question qf what entity can 
claim performance of ii 

15. It follows that in order to determine what entity, if any, became 
invested with the supervisory function after the disappearance of the 
League and its Council, it is necessary to ascertain what entity, if any, 
the mandatories then became obliged to report to, if they continued to be 
subject as mandatories to the reporting obligation at all-(see footnote 
5, paragraph 10 above). More specifically, in the context of the present 
case, in order to answer the question whether the UnitedNations, in parti- 
cular, became invested with any supervisory function, it will be necessary 
to determine whether, in respect of any mandated territory not placed 
under the United Nations trusteeship system, the mandatory concerned 
became obliged to report to some organ of the United Nations (and 
notably to its General Assembly, found by the Court in its 19.50 Opinion 
to be the most appropriate such organ for the purpose), The underlying 
issue is whether the United Nations could claim not merely ~1 right to be 
reported to, but an exclmive right, in the sense that the obligation arose 
in relation to it and it alone, and no other entity. In different terms :Jjrst, 

i AS will be seen later, reporting in the context of mandates had none of [he 
implications that arc involved when, for instance, it is said that “X” reports to “Y” 
(a superior), which implies that “X” takes his or&r,y from “y”. This was not the 
position as between the League Council and the nlandalories any more than it is 
as between the competent organs of the United Nations and member States ad- 
ministering trust territories (see below, paragraphs 77 and 104, and also footnote 66, 
paragraphs (hl and (c)). 
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Conseil, par l’intermkdiaire de la Commission permanente des mandats, 
en quelque sorte comm.e conskquence, corollaire ou contrepartie de cette 
obligation. C’est de cette faGon et d’aucune autre qu’a pris naissance ce 
qu’on a appelt I’obligation des mandataires de rendrecompte. Ce point, qui 
aune importance primordiale quand il s’agit d’tvaluer IanaturerCelle de la 
fonction de surveillance telle qu’elle pouvait Ctre exercCe par le Conseil de 
la SdN et de dkcider si elle comportait le pouyoir de rkvoquer le mandat 
d’un mandataire 6b, est dtveloppk dans la section B ci-aprks. Ce qui 
importe ici, c’est que ce sont I’obligation de faire rapport et le devoir de 
rendre compte qu’une obligation de cet ordre peut impliquer7 qui ont 
donnk naissance g la fonction sp&c$que de surveillance, et non Ie con- * 
traire; et, incontestablement, la question de savoir qui ou quelle entitk 
Ctait habilitk B surveiller se rattache et est surbordonnke d la question 
prtalable suivante: & qui ou a quelle entitC Ies mandataires avaient-ils 
l’obligation de faire rapport et, par voie de conskquence, de rendre 
compte (bien que de toute faGon l’obligation de rendre compte n’irnpliqubt 
pas un contro”le - voir note 7). 

ii) Distinction entre I’obligation de .faire rapport 
proprement dite et In question de savoir 
qtrelle entitC peut en exiges l’exhtion 

15. I1 s’ensuit que, pour dkterminer quelle entitt a t% investie, le cas 
CchCant, de la fonction de surveillance apr&s la disparition de la SdN et de 
son Conseil, i! faut dCterminer & quelle entite les mandataires sont alors 
Cventuellement devenus oblig6s de faire rapport, ?t supposer qu’ils aient 
continut ri &tre soumis en tant que mandataires g une obligation quelcon- 
que de faire rapport (voir par. 10, note 5):Plus prkistment, pour rkpon- 
dre en l’espbce k la question de savoir si 1’ONU en particulier a CtC investie 
d’une fonction de surveillance, il est ntcessaire d’ktablir si, pour tout 
territoire sous mandat non placC sous le rCgime de tutelle des Nations 
Unies, le mandataire avait dksormais I’obligation de faire rapport 6 un 
organe de I’ONLJ, et notamment B 1’AssemblCe g&i&ale que la Cow 
a jugC dans son avis de I 950 &tre l’organe le plus approprik It cet Cgard. 
Le problkme sous-jacent est de savoir si I’ONU pourrait revendiquer non 
pas simplement un droit de regard mais un droit exclusif, en ce sens que 
I’obligation lui serait due B elle et B elle seule, & I’exclusion de toute autre 
entitk. Autrement dit: Prima, en supposant, comme on I’admet gtnkrale- 

- 

’ Con-me on le verra par la suite, I’obligation de faire rapport n’a dans le con- 
texte des mandats aucune des implications que peut avoir, par exemple, le fait de 
dire que X... fait rapport g son sup6rieur I’..., ce qui suppose que X... rec;oit ses 
instructions de Y... Ce n’est pas ce genre de relation qui existait entre le Conseil 
de la SdN et les mandataires, pas plus qu’entre les organes compdtents de I’ONLJ et 
ks Etats Membres qui administrent des territoires sous tutelle (voir par. 77 et 104 
ci-aprts, ainsi que note 66, par. I, et c). 
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given, as is generally accepted 8, that the various mandates survived the 
dissolution of the League, then did the reporting obligation, the situation 
of accountability considered in the abstract so to speak, equally survive 
that dissolution as part of the concept of mandates;-and secondly, if so, 
did it survive in the form of, or become converted into, an obligation to 
report, to be accountable not just to some organ, but to that particular 
organ which was and is the Assembly of the United Nations? 

(iii) The reporting obligation, if it survived, 
was capable of implementation otherwise 
than by reporting to a United Nations organ 

16. It is of course evident that if a reporting obligation survived the 
dissolution of the League, the furnishing of reports to an organ of the 
United Nations, in particular the General Assembly, was not the only 
possibIe way in which that obligation could be discharged; nor was a 
United Nations organ, specifically as such, in any way indispensable as a 
recipient, and commentator on or critic of such reports. There were at the 
time, and there are now, several international bodies in existence, much 
more comparable in character to the League Council, or at least to the 
former Permanent Mandates Commission, than the United Nations 
Assembly, to which any mandatory preferring that course could have 
arranged to report, and with which it could have carried on the sort of 
dialogue that was carried on with the League organs;-and here it is 
of primary importance to bear in mind that the absence of any compulsory 
powers vested in such a body would have had no bearing on the situation, 
since neither the League Council nor the Assembly qf the United Nations 
had any such powers in this matter 9. Alternatively, if no appropriate 
body could be found willing to act, it would have been open to any 
mandatory, perhaps acting in conjunction with others, to set one up, 

8 SO far as this aspect of the subject is concerned, the South African contention 
that the Mandate is at an elld is both conditioned and indirect, It is maintained on 
the one hand that the reporting obligation lapsed in its entirety on the dissolution 
of the League because it then became impossible to perform it according to its actual 
terms,-but aiso that it was not an essential part of the Mandate which could 
continue without it. At the same time it is maintained that if the obligation is non- 
severable-if it is an essential part of the Mandate-then its lapse entails the lapse 
of the Mandate as a whole. These are alternative positions and there is no contra- 
diction between them as the Opinion of the Court seeks to claim. 

f,  This point, which goes to the root of much of the case, is more fully developed 
in Section B below. According to League procedure the Council’s decisions were 
not binding on the mandatory concerned unless the latter concurred in them, at 
least tacitly: while the resolutions of the United Nations Assembly-except in 
certain specific cases not material in this context-only have the status of recom- 
mendations and have no binding effect except, at most (and even that is open to 
argument) for those who have affirmatively voted in favour of them. 
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merit *, que les divers mandats ont survtcu 2~ la dissolution de la SdN, 
est-ce que l’obligation de faire rapport, c’est-a-dire la situation de respon- 
sabilitk consid6rte en quelqw sorte dans l’abstrait, a survtcu elle aussi 
en tant qu’Cl6ment du mandat? Secundo, dans ces conditions, cette obli- 
gation a-t-elle survCcu sous la forme d’une obligation de faire rapport et 
de rendre compte OLI s’est-elle transform&e en une telle obligation non pas 
simplement a l’tgard d’un organe quelconque, mais de l’organe particulier 
qu’btait et qu’est demeurte I’AssemblCe gknkrale de I’ONU? 

iii) L’obligation de.faire rapport, si elle a survku, 
pouvnit &tre rfmplie aufremeni 
qu’en,faisant rapport L$ un organe de I’ONU 

16. II est Cvident que, si l’obligation de faire rapport a survCcu 51. la 
SdN, la prksentation de rapports ci un organe de I’ONU, en particulier a 
1’AssemblCe gtntrale, n’ttait pas le seul moyen possible de s’acquitter de 
cette obligation; un organe de I’ONU, en tant que tel, n’ttait d’ailleurs 
nullement indispensable comme destinataire, commentateur ou critique 
de ces rapports. I1 existait B l’tpoque et il existe encore aujourd’hui plu- 
sieurs organes internationaux qui sont par nature beaucoup plus proches 
du Conseil de la SdN, ou tout au moins de l’ancienne Commissionperma- 
ncnte des mandats, que ne I’est 1’AssemblCe gtnCrale et auxquels tout 
mandataire aurait pu s’arranger pour faire rapport s’il l’avait prtfk?, 
en entretenant avec eux le type de dialogue qui s’Ctait instaurC avec les 
organes de la SdN. II est essentiel de rappeler ici que l’absence de tout 
powoir coercitif conjZ d un tel organe n’auraif eu aucune incidence sur la 
situation, car 17; /e Conseil de la SdN ni I’Assemble’e g.Wrale des Nations 
Unies n’avait LUI tel puuvoir en la mathe 9, Ou bien, si l’on n’avait PU 
trouver aucun organe approprit dispos6 2, jouer ce role, tout mandataire 
await eu la facultk, en agissant kventuellement de concert avec d’autres, 
d’en crter un, 2~ 1’6gard de qui les engagements nkcessaires eussent ktk pris, 

’ En ce qui concerne cet aspect de I’affaire, l’argument de I’Afrique du Sud selon 
lequel le Mandat est termink est 21 la fois indirect et soumis ?I certaines conditions. 
L’Afrique du Sud soutient d’une part que l’obligation de faire rapport s’est Bteinte 
entibrement 21 la dissolution de la SdN parce qu’il est alors devenu impossible de 
s’en acquitter de la manK%e stipulke, mais aussi que ce n’ktait pas un klbment essentiel 
du Mandat qui pouvait subsister en dehors de celui-ci. En m&me temps, elle affirme 
que si I’obligation n’est pas s&parable du Mandat lui-m&me, et en constitue un 
aspect essentiel, alors son extinction entralne I’extinction du Mandat tout entier. 
Ce sont Ih les deux branches d’une alternative et il n’y a pas contradiction entre 
elles, comme l’avis de la Cow tendrait & le faire croire. 

‘) Cet argument, qui va & la racine mdme d’une grande partie de I’affaire, est 
dCvelopp6 plus longuement dans la section B ci-aprks. D’aprks la proctdure de la 
SdN, les dkisions du Conseil n’ttaient pas obligatoires pour le mandataire, h 
mains qu’il n’y consentit au mains tacitement; quant aux r&solutions de I’Assembke 
gCn6rale des Nations Uiies, sauf dans certains cas particuliers qui sont sans intWt 
id, elles n’ont que le caractbre de recommandations d6pourvues d’effet obligatoire 
sauf, h la rigueur, et encore pourrait-on en discuter, pour les Etats qui ont vot6 en 
faveur de ces r&solutions. 
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to which the necessary reporting undertakings would be given,-the 
ensuing reports, and comments thereon, being made public lo. 

(iv) There wus no survival of the reporting 
obligation in the form of an automatic 
obligation to report to a United Nations 
organ-Basic diferences between the 
League Council and the United Nations 
Assembly as a supervisory body 

17. For present purposes it is unnecessary to express any final view as 
to whether the reporting obligation did or did not, in the abstract, or as a 
concept, survive the dissolution of the League, because in any event I do 
not consider that it survived in the form of an automatic self-operating 
obligation to report to and accept the supervision, specifically, of the 
United Nations, and in particular of its General Assembly. The uncon- 
scious assumption (or has it been deliberate?) which has dogged the SW. 
Africa question for so many years, that it was all the same tJling for a 
mandatory whether it reported to the League Council or to the United 
Nations Assembly, so why should it not do so, is of course quite illusory, 
because the character of the supervisory organ qffects the character and 
weight of the obligation. Taking this view does not necessarily mean 
accepting the South African contention that the reporting obligation was 
so intimately bound up with the character of the entity to be reported 
to that, upon the extinction of that entity, it must lapse entirely ll. But I 
do accept the view that in no circumstances could an obligation to 
report to and accept supervision at the hands of one organ-the League 
Council-become converted autotnatically and ipso .facto, and without 
the consent of the mandatory (indeed against its will), into an obligation 
relative to another organ, very differentIy composed, huge in numbers 
compared with the League Council, functioning differently, by different 
methods and procedures, on the basis of a direrent voting rule, and 

lo In fact, none of the mandatories did this,--nor dicl any of the/n report to the 
Unired Nutiojrs,--but, apart from South Africa, they did eventually convert their 
mandates into trusteeships. 

11 See further as to this in Section D below, paragraphi 119-120. The matter 
turns on: 

(i) whether, as the Court found in 1950 (Z.C.J. Reports 1950, pp. 136-137), the 
reporting obligation, in so far as it implied supervision, was so important a part 
of a mandate that if the latter survived, the former must too,-or whether, as 
Judge Read thought (ibici., p. 165), the absence of reporting, etc., might 
“weaken the mandate” but not otherwise affect it; 

(ii) the effect, if the situation is a contractual or quasi-contra&al one, of the 
extinction of one of the parties,-in this case of the League of Nations; and 

(iii) if the situation is not of that kind, the legal status of a provision that can no 
longer be carried out according to its actual terms but can perhaps be im- 
plemented in some equivalent way. 
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Ies rapports ultCrieurs et les commentaires k ces rapports &ant rendus 
publics lo. 

iv) IL n’y apas eu survivance de l’obligafion 
de,faire rapport sous.forme d’obligation automatique 
envers un organe de I’ONU. 
D#&-encesfondamentales entre le Conseil de la SdN 
et I’AssemblPe g&&ale des Nations Unies 
en tant qu’organes de surveillance 

17. Aux fins du present raisonnement, il n’est pas nkessaire d’exprjmer 
une opinion dCfmitive sur le point de savoir si l’obligation de faire rapport 
a ou n’a pas, dans I’abstrait ou en thkorie, survku & la dissolution de la 
SdN, car de toute faGon je n’estime pas qu’elle ait survCcu sous forme 
d’une obligation automatique et fonctionnant par elle-m&me de faire 
rapport spkifiquement g I’ONU, notamment d I’Assembke gCnCrale, et 
d’en accepter la surveillance, L’hypothBse .formGe inconsciemment (ou 
dClib&ment?) qui a obtrt la question du Sud-Ouest africain pendant tant 
d’annkes et selon laquelle il n’,y avait aucune dQ%rencepour le Mandataire 
entre faire rapport au Conseil de la SdN ou d l’Assemblt!e g&kale des 
Nations Wnies (ce qui permettait de demander pourquoi on ne ferait pas 
rapport 5( cette dernikre) est bien entendu tout ri fait illusoire, car la nature 
de l’orgune de surveillance afkcte la nature et le poids de I’obligation. 
Etre de cet avis ne signifie pas nkessairement qu’on accepte I’argument 
de I’Afrique du Sud selon lequel I’obligation de faire rapport ttait si 
intimement Iite k la nature de I’entitC envers qui cette obligation existait 
que, cette dernibre disparue, elle devait s’tteindre entibrement Il. En 
revanche j‘admets qu’en aucun cas l’obligation de faire rapport B un 
organe, le Conseil de la SdN, et d’accepter sa surveillance ne pouvait 
Ctre transformte automatiquement et ipsofacto sans le consentement du 
mandataire (et m&me centre sa volontk) en une obligation envers un 
autre organe ayant par rapport au Cons51 de la SdN une composition 
-~ 

lo En pratique, aucun des mandataires ne l’a fait ct awrrn d’errtre erlx ~‘a fair 
rnpporc ci Z’ONU; en revanche ils ont tow, k I’exception de I’Afrique du Sud, trans- 
form5 finalement leurs mandats en tutelles. 

I1 Pour plus de d&ails sur cette question, voir section D ci-apr+s, par. 119-120. 
La question est axCe sur: 
i) le point de savoir si, comme la Cow I’a jug& en 1950 (C.I.J. Rectrd 1950, 

p. 136-137), I’obligation de faire rapport, dans la mesure od elle implique une 
surveillance, tient une si grande place dans un mandat que, si ce dernier survit, 
l’obligation survit aussi nkessairement, ou si, comme M. Read !‘a esti& 
(ibirl., p. 165), I’absence de pksentation de rapporls, etc., pouvait 11 affaiblir le 
Mandat 11 mais saris I’affecter autrement; 

ii) l’effet, s’il s’agit d’une situation contractuelle ou quasi contractuelle, de la dis- 
parition d’une des parties, en l’occurrence la SdN; 

iii) dans une situation non contractuelle, le statut juridique d’une disposition qui 
ne peut plus &tre exkutke conformkment aux termes rnemes dans lesquels elle 
est libelICe, mais que I’on pourrait peut-&tre appliquer par un rnoyen Equivalent. 
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against the background of a totally different climate of opinion, philo- 
sophy and aim, unsympathetic by nature to the mandatory 12. Indeed the 
very fact that the supervision of a mandafe would have become exercisable 
by an organ which disapproved in principle of mandates that remained 
mandates, and held it from the start almost as an article of faith (this will 
be reverted to later, for it is a cardinal point) that all mandated territories 
should be pIaced under its own trusteeship system,-and whose primary 
aim moreover, in all its dealings whether with trust territories, manda- 
ted territories, or non-self-governing territories under Article 73 of the- 
Charter, was to call into existence as speedily as possible a series of new 
_____- 

I2 The following table makes this clear: 

1. International 
Organization:- 

League of Nations. United Nations. 

II. Report receiving 
or supervisory 
body :- 

League Council. General Assembly. 

III. Numbers of 
same :- 

Small (varied through Potentially unlimited. 
9-1 l-l 3) and included 50/60 even in 1946- 
the then permanent now 130-140 and still 
members of which three growing. 
were mandatories. 

IV. Voting rule:- Unanimity, including 
vote of Mandatory. 

Two-thirds majority; 
sometimes possibly a 
bare majority. 

V. Advisory sub- Permanent Mandates 
organ :- Commission. 

Trusteeship Council;-‘- 
Committee of the 
Assembly: or 
“subsidiary organ” 
set up under Art. 22 
of the Charter. 

VI. Composition of 
sub-organ:- 

-- 
Experts acting in Representatives of 
their personal capacity, governments. 
not as representatives 
of governments. 

VII. Attitude and Sympathetic to the 
approach of super- 

Unsympathetic to 
mandatories-not 

visory body:- 
mandatorieq- 

over-political. highly political. 

VIII. Aim:- Good administration 

/ E%:;.a”dated 

Earliest possible 
bringing about of 
the independence of the territory. 
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tr& diffkrente et un effectif beaucoup plus nombreux et fonctionnant 
diffkremment, suivant des mkthodes, des prockdures et des rbgles de vote 
diffkrentes et dans le contexte d’opinions, de doctrines et d’objectifs 
totalement diff&ents et par nature dbfavorables au mandataire 12. En 
v&it& Le fait mame que la surveillance d’un mandat aurait 6tC dtvolue 2~ 
un organe dt%approuvant en principe que des mandats restent des 
mandats, estimant d&s I’abord, presque comme s’il s’Ctait agi d’un 
article de foj (j’y reviendrai’par la suite car c’est un point capital), que 
tous les territoires sous mandat devaient &tre placCs sous son propre 
rCgime de tutelle et ayant pour objectif principal dans toutes ses opdra- 

I* Le. tableau suivant permettra de voir clairement ccs diffkences: 

I. Organisation 
internationale 

Socikte des Nations, Organisation des 
Nations Unies 

II. Organe saisi des Conseil de la SdN Assemblite g&k-ale 
rapports ou 
organe de 
surveillance 

III. Effectif 

IV. RBgle de vote 

V. Organe 
consultatif 
subsidiaire 

Peu nombreux (a 
varid de 9 a 13) 
et comprenant des 
membres permanents, 
dont trois 
mandataires 

UnanimitC, y  . 
compris le suffrage 
du mandataire 

Commission perma- 
nente des mandats 

Potentiellcnient 
illimit6. De SO k 
60 d&s 1946, 
actuellcment de 130 
ti 140 et toujours 
croissant 

Majoritk des deux 
tiers; parfois 
majoritt simple 

Conseil de tutelle; 
commission de 
I’AssemblCe gkkrale 
ou (( organe 
su bsidiaire 11 cr& en 
vertu de Particle 22 
de la Charte 

VI. Composition de 
I’organe 
subsidiaire 

Experts agissant 
?i titre personnel 
et non en tant que 
reprksentants de 
leur gouvernement 

ReprCsentants des 
gouvernements 

VII. Attitude et 
faqon dc voir de 
l’organe de 
surveillance 

VIII. Objectif 

Favorable aux 
mandataires - non 
exagkrkment 
politiske 

Bonne administration 
du territoire sous 
mandat 

Dkfavorable aux 
mandataires - t&s 
politiske 

Accession du 
territoire ii 
I’indkpendance le 
plus vite possible 
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sovereign independent States ;-all this alone would have been sufficient 
to create, and perpetuate, a permanent state of tension between the United 
Nations Assembly as a supervisory organ and any mandatory held ac- 
countable to it, None of this existed under the regime of the League. 

18. Exactly the same considerations apply to any Committee or sub- 
Committee of the Assembly which might be set up to deal with mandates, 
and which, however it might be dressed up to look like the former League 
Council or Permanent Mandates Commission (see the proposal made in 
Assembly resolution 449 (V) of 13 December 1950) would remain fully 
under the Assembly’s control, and reflect its tendencies and aims, Indeed 
this has been only too self-evidently the case as regards those Committees 
that have been (at later stages) set up with reference to the SW. Africa 
question. 

(v) Conclusion as to implied 
succession 

19. For these reasons it seems to me to be juridically impossible to 
postulate such a metamorphosis as taking place automatically or unless 
by consent. To do so would not merely be to change the indentity of the 
organ entitled to supervise the implementation of the obligation but, by 
reason of this change, to change also the nature of the obligation itselj 
Given the different character and methods of that organ, it would be to 
create a new and more onerous obligation (it is of course, inter nlia, pre- 
cisely because of the possibility of this, that novations require consent). 
I must therefore hold that no such transformation ever took place of 
itself so that, if consent was lacking, the United Nations never became 
invested with any supervisory function at all. This view will now be 
developed, first by way of answer to various counter-arguments that have 
been or may be advanced,-secondly on the basis of certain positive and 
concrete considerations which have never been given their true weight, but 
are to my mind decisive. 

3. Counter-contentions as to 
implied succession 

(a} The Advisory Opinion of the Court qf 11 July I950 

20. In the 1950 advisory proceedings there was a striking, though quite 
differently orientated parallelism between the South African arguments 
on this matter and the views expressed by the Court, due to a mutual but 
divergently directed confusion or telescoping of the two separate ques- 
tions already noticed, of the survival of the reporting obligation as such, 
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tions, qu’il s’agisse de territoires sous tutelle, de territoires sous mandat 
ou des territoires non autonom.es vi& g l’article 73 de la Charte, de faire 
naitre le plus rapidement possible une s6rie de nouveaux Etats souverains 
et indkpendants - ce fait m&me await suffi B crCer et s1 perpktuer un 
&at permanent de tension entre 1’AssemblCe gCnCrnle desNations Unies en 
tant qu’organe de surveillance et tout mandataire,tenu delui rendre compte. 
II n’en allait pas du tout ainsi sous le rCgime de la SociCtC desNations. 

18. Les m&mes considkrations exactement valent pour tout cornit& ou 
sous-cornit de I’AssemblCe g&-&ale qui pouvait &re cr6C pour s’occuper 
des mandats et qui, quelque tournure qu’on lui don&t pour qu’il res- 
semble au Conseil ou a la Commission permanente des mandats de la SdN 
(voir Ia proposition faite par I’AssemblCe g&kale dans sa rtsolution 449 
(V) du 13 dtcembre 1950), devait rester entikement sous la coupe de 
1’Assemblte gCntrale et reflktait ses tendances et ses buts. Cela a d’ailleurs 
it6 une Cvidence criante dans le cas des cornit& qui ont 6115 ulttrieurement 
crCCs pour s’occuper du Sud-Ouest africain. ‘I 

V) Conclusions quant ci l’id&e 
d’une succession implicite 

19. Pour tous ces motifs, il me semble juridiquement impossible de 
postuler que la mCtamorphose s’est produite automatiquement et k 
dtfaut de consentement. Lefaire serait non seulement changer l’identitd de 
I’organe habilift? ri surveiller l’exdcution de l’obligation mais, en rdson m&me 
a’e ce changement, changer la nature de I’obligation elle aussi. Etant don& 
la difference de nature et de mt5thodes de cet organe, ce serait c&r une 
obligation nouvelle et plus lourde. Bien entendu, c’est, entre autres, & 
cause de cette possibilitk m&me qu’il ne saurait y avoir de novation sans 
que les intCressCs y consentent. Je dois done considker qu’aucun change- 
ment de ce genre ne s‘est produit spontankment et que par constquent, 
faute de consentement, I’ONU n’a jamais CtC investie d’aucune fonction 
de surveiHance quelle qu’elle Mt. Je vais maintenant dkvelopper cet 
argument, d’abord pour rCpondre d plusieurs objections qui ont 6tC ou 

qui pourraient dtre avanckes et ensuite pour tenir compte de certaines 
considkrations positives et concrbtes auxquelles on n’a jamak donn6 leur 
poids veritable mais qui me paraissent dkisives. 

3. Argumerits contraires concernant la thPse de la 
succession implicite 

a) Avis consultatif de la Cow du 11 ,juillet 1950 

20. Lors de la procedure consultative de 1950, entre l’argumentation 
sud-africaine sur la question et les vues exprimkes par la Cow, le paral- 
Misme a BtB frappant mais I’orientation entikrement diffkrente. I1 en a 
Ct6 ainsi k cause d’une confusion ou d’un Mescopage, commis de part 
et d’autre mais en sens diffkrent, des deux questions distinctes d6ja 
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signalbes: celle de la survivance de l’obligation de rendre compte en 
tant que telle et celle de la forme de cette survivance, si survivance il y 
avait. Partant du principe que l’obligation n’avait jamais Btk envisagke 
autrement que comme obligation envers le Conseil de la SdN et que par 
suite elle ne pouvait, lors de la dissolution de la SdN et de la crdation de 
L’ONU, &tre automatiquement transform&e en obligation envers cette 
dernibre, I’Afrique du Sud a fait valoir que, parce qu’il en Btait ainsi, il 
s’ensuivait que toute obligation de rendre compte avait disparu. Cette 
dkduction pouvait &tre assez naturelle, mais elle manquait tvidemment 
de rigueur et de nCcessitC logiques car I’obligntion pouvait survivre en 
tant que teile tout en restant momentandment BY&at latent. 

21. L’argumentation de la Cour en 1950, pareilrement elliptique, 
dtbouchait dans une tout autre direction. Tenant pour assur6 que 
I’obligation de faire rapport 6tait une partie essentielle du systkme des 
mandats et devait survivre si le systkme lui-m&me survivait, la Cow en a 
dkduit que par suite l’obligation survivait comme obligation de faire 
rapport spkcifiquement g I’Assemblke gtntrale des Nations Unies. Non 
seulement cette derni&re partie de l’argumentation Btait dkpourvue de 
rigueur et n’avait aucun caractkre de nkessitk, mais elle reposait sur 
une idte Bvidemrnent fausse, celle-lh meme qui motiva les opinions 
dissidentes - que j’approuve pour ma part - de sir Arnold McNair et 
de M. Read. Manifestement, ce n’btait pas, comme la Cour I’a jug6 en 
pratique, parce que les N’ations Unies 6taient en quelque sorte disponibles 
et avaient institu6 sous la forme du r6gime de tutelle quelque chose 
d’assez voisin du systtme des mandats, que non seulement les territoires 
sous tutelle mais encore les territoires sous mandat devaient en cons& 
guerwe &tre soumis A la surveillance de I’ONU. LA non plus, il n’y avait 
pas d’enchainement logique 13. Cela revenait a dire que, mbme si (comme 
la Cow I’a constatt plus loin dans le meme avis consultatif, C.I.J. 
Recueil 1950, p. 138-140) les mandataires n’ktaient pas tenus de placer 
sous le regime de tutelle leurs territoires sous mandat, ils devaient pour- 
tant, qu’ils l’aient fait OLI non, accepter de toute fat;on en pratique le 
contr6le de I’ONU - ce qui n’avait aucun sens. La Cour en arrivait 

y Le passage ci-aprts de l’avis consultatif (C.Z.J. Recrrei[ 1950, p. 136) fait trks 
cIairement ressortir le t&lescoPage entre, d’une part, la prCmisse valable que I’obli- 
gation de rendre compte n’av&pas nCc&sairen~ent dispku en principe avec la SdN 
et, d’autre part, la d6duction fausse que les mandataires dtaient de ce fait nkes- 
sairement obliges de rendre compte ci I’ ONU: 

M On ne saurait admettre que I’obligation de se soumettre h surveillance 
await disparu pour la simple raison que cet organe de contrble a cessk d’exister 
alors que les Nations Unies comptent un autre [un autre, assurhent] organe 
international clznr-gk de fonclions nnnlogites encore que non ifknfiprtes. )) (Les 
i taliques sont de nous.) 

Le d6faut de logique est hident. La Cow ne parait pas avoir vu que le transfert h 
un organe nouveau et diff&ent ne peut ni se faire de hi-m&me ni &we prhm6 
r6alisk; et le p&sent avis consultatif de la Cow s’accommode de ce raisonnement 
fallacieux. 
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22, clearly tllc existence of the llnitcci Natitsns. iltld its superficial 
resembl:~Ilces to the League, hnd iIbSt~ILttL!Iy IWhirlp to do in logic with 

the survival of the reporting obligi~tio~~, WXL’IH in SO fitI. in it provided a 
convenient (but not obligatory) n~cthod of discharfiing thnt clbligation if 

it did survive. This was Judge Read‘s vim in I9SO. Having fouud that 
there llsd been no consent on the l”iVt of the Mnnd:\tory to the exercise of 
United Nations supervision. in the :Ihsencc of which the orlly possible 
basis for suc11 an obligation would he “succession by the Ilnitccl Nations”, 
he continued (2.C.J. Rt;nor/.r I9.51). p. 172): 

“Sucli a successiotl could not ho 19ilSCtl ~IpOll tllc provisions Of the 
Charter, because . , . ii0 provisions of the C’harter could legally 
affect an institution fo~lndcd l~pOl1 the (.‘OVC!ll~~tll Or impikir Or 
extinguish [the] Legal rights and inlcrcsts of those Mmbers of the 
League which are not ~~~e~nbe~~s ol’ the llnitcd Nations I’. It could not 
be based 011 implications or inl’erenccs dr:cWn from [he nnlure of the 
League and the United Nations o~./i’om NIQ’ siurilrri~y i/l flrc~,/i~m-lions 
qf the orgnnizatiotis+ Such a succcssio0 cc9uId not be implied, either 
in fact or in law, in the absence ol‘co~wcr~t, cxprcss or implied by the 
League, the United Nations ad the Mikntli\t(>l.y Power. T’here wx IIO 

such consent”--(my italics). 

23. The Charter makes no spccilic mention of mandated territories at 
all, except in the two Articles (77, and HO, puragraph 2) where it refers to 
them, along with other types of territories, ;ts ci\lndid;ites for being placed 
under trusteeship but without creating ally ol>lig:\tion in that rcgacd. It 
says nothing at all either about supervision or accountability. The con- 
tention that the Charter is to be rend as if in f*i\ct it did so, is therefore 
founded entirely on a process of it~~pIicntion,.---u process sought to be 
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ainsi & desavouer sa propre conclusion suivant laquelle la tutelle btait 
facultative - et avait l’air de dire: I( Pile, je gagne; face, vous perdez ))! 
11 n’est pas exagkr6 d’affirmer que I’absence de toute obligation juridique 
de mettre sous tutelle les territoires sous mandat supposait B fortiori 
et comme conskquence nkessaire l’absence de toute obligation juridique 
d’accepter la surveillance des Nations Unies sur les mandats, sinon la 
deuxikme proposition dktruisait l’effet de la premike. 

22. I1 est Cvident que l’existence de I’ONU et sa ressemblance super- 
ficielle avec la SdN n’ont en bonne logique rien a voir avec la survivance 
de l’obligation de faire rapport, sauf dans la mesure 051 elles fournissent 
un moyen commode, mais non obligatoire, de remplir cette obligation 
si elle a effectivement surv6cu. C’est ce qu’a dit M. Read en 1950. Ayant 
constat& qu’il n’y avait pas eu, de la part du Mandataire, consentement 
B l’exercice de la surveillance des Nations Unies et qu’en l’absence de ce 
consentement la seule base possible de I’obligation en cause await ttC 
N le fait pour les Nations Unies d’avoir succCdC )), il poursuivait (C.Z.J. 
Recueil1950, p. 172) : 

I( Cette succession ne saurait reposer sur les dispositions de la 
Charte, car . . . aucune disposition de la Charte ne pourrait juridique- 
ment affecter une institution fond6e sur le Pacte ni porter atteinte 
ou mettre fin aux droits et i&&s des Membres de la SociBt6 des 
Nations qui ne sont pas membres des Nations Unies 14. Elle ne 
pourrait reposer sur des rbfkrences ou des dkductions tirCes de la 
nature de la SociCtB des Nations et de celle des Nations Unies, ou 
d’une similitude quelconque duns les fonctions de ces organisations. 
En l’absence de consentem.ent exprbs ou tacite de la Soci&6 des 
Nations, des Nations Unies et de la Puissance mandataire cette 
succession ne saurait &tre deduite par implication, en fait ou en 
droit. Or, il n’y a pas eu de consentement de ce genre. )I (Les 
italiques sont de now.) 

b) La Cllarte implique-t-elk une obligation de rendre 
compte ri la charge des mandataires? 

i) En g&ha1 

23. La Charte ne mentionne pas spkifiquement les territoires sous 
mandat sauf dans les deux articles (77 et 80, par. 2) oti elle y fait allusion, 
en m&me temps qu’8 d’autres territoires, comme &ant candidats au 
rtgime de tutelle mais saris cr6er d’obligation 51. cet Cgard. Sur la sur- 
veillance ou le devoir de rendre compte, pas un mot. La thke selon 
Iaquelle il faut interprkter la Charte comme si elle traitait en fait de ces 
questions tient done exclusivement & l’emploi du pro&d& qui consiste 

I4 On avait oublie et on continue commodCment d’oublier - ce que n’avait pas 
fait M. Read - qu’8 1’6poque oh la Charte est entrCe en vigueur (octobre 1945) et 
et jusqu’en avril 1946 la Soci& des Nations existait toujours. 
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founded on two particular provisions, Articles 10, and 80, paragraph I. 
These must now be considered. 

(ii) Article 10 of the Charfer 

24. For Article 10 to suffice in itself, it would be necessary to find in it 
not only a competence conferred on the Assembly to exercise a super- 
visory role in respect of mandates, but also an obligation for mandatories 
to accept that supervision and be accountable to the Assembly. Since the 
Article makes no mention of mandates as such, the argument would have 
to be that the faculty given to the Assembly by that provision “to discuss 
[and ‘make recommendations . . . as to’] any questions or any matters 
within the scope of the present Charter”, not only invested the Assembly 
with a supervisory function in respect of mandates, but also obliged 
mandatories to nccept the Assembly in that role and regard themselves as 
accountable to it. Quite apart from the fact that a faculty merely to 
“discuss . . . and . S . make [non-binding] recommendations” could not 
possibly extend to or include so drastic a power as a right unilaterally to 
revoke a mandate, it is evident that a faculty conferred on “A” cannot, in 
and of itself-even in relation to the same subject-matter-automatically 
and ipso facto cre;ate an obligation for “B” 15. The non seq.&u+-the 
absence of any nexus is apparent, and the gap cannot be bridged in the way 
the Court seeks to do (see footnote 16 below). Furthermore, since one of 
the basic questions at issue is, precisely, whether mandates as such-as 
opposed to trusteeships and mandated territories pIaced under trusteeshjp 
-are “within the scope of the Charter”, the whole argument founded on 
Article 10 of the Charter is essentially circular and question-begging. 

25. Article 10 was, and is, a provision which, without in terms men- 
tioning mandates, or indeed anything specific at all, ranges over the vast 
field implied by the words “any questions or any matters within the scope 
- 

I5 For instance the setting up of an authority empowered to conduct and cOlleCt 
information in view of a census, does not of itself oblige the population to co-operate. 
Census laws, in addition to the obligation imposed on the census authority, impose 
a separate obligation on all members of the population to co-operate, with penalties 
for any default. Otherwise the latter obligation would not exist,-and the former 
would in consequence be vain. 

I’ As in 1950, the Court while finding in Article IO the competence of the 
Assembly to supervise, proiesses to find the obligation of the mandatory to be 
accountable to the Assembly (a) in Article 80 of the Charter, (b) in an alleged 
recognition of accountability to the United Nations, supposed to have been given 
by all the mandatories when they voted in favour of the final League of Nations 
resolution on mandates of 18 April 1946. As will be seen (paragraphs 26-32 and 
54-55 below) such an obligation cannot be derived from either source. 
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B attribuer des conskquences implicites k deux dispositions, l’article 10 
et l’article 80, paragraphe 1, Ce sont ces textes qu’il convient de considker 
maintenant. 

ii) Article 10 de la Charte 
24, Pour que I’article 10 suffise par lui-m&me, il serait nkessaire d’y 

trouver non seulement l’attribution d’une comp6tence B l’Assembl8e 
g&&ale pour exercer un rBle de surveillance par rapport aux mandats, 
mais aussi une obligation pour les mandataires d’accepter cette surveil- 
lance et de rendre compte B 1’Assemblke. Comme l’article ne mentionne 
pas les mandats nommtment, il faudrait soutenir qu’en donnant g 
l’hssemblke g&-kale Ia facult6 de (( discuter to&es questions ou affaires 
[et de (( formuler sur ces questions ou affaires des recommandations II] 
rentrant dans le cadre de la prCsente Charte )), non seulement il lui confie 
une fonction de surveillance k 1’6gard des mandats mais aussi il oblige 
les mandataires i accepter qu’elle tienne ce r61e et g se considker comme 
devant lui rendre compte. lndkpendamment du fait que la seule faculte 
de adiscuter . . . et de formuler des recommandations [non obligatoires] 1) 
ne saurait viser ou inclure un pouvoir aussi radical que celui de rtvoquer 
unilatkralement un mandat, il est Evident qu’une fade accordke k A 
ne peut pas en elle-meme et par elle-m$me cr6er automatiquement et 
ipsofacto une obligatim pour B, m&me s’il s’agit d’un m&me ordre de 
question 15, L’absence de lien logique est apparente et ce hiatus ne 
saurait Btre comb16 comme la Cour cherche & le faire lG. En outre, 
puisque l’une des questions essentielles qui se posent est prkciskment 
celle de savoir si les territoires sous mandat en tant qzre tels - A distinguer 
des territoires sous tutelle et des territoires prM,demment sous mandat 
plucks SOCIS tutelle - entrent (( dans le cadre de la prksente Charte I), 
toute l’argumentation fondCe sur l’article 10 de la Charte tourne en rond 
et est essentiellement tautologique. 

25. L’article 10 6tait et est encore une disposition qui, sans mentionner 
express6ment les mandats ni d’ailleurs rien de spkcifique, embrasse 
I’immense domaine qu’impliquent les mots (I toutes questions ou affaires 

I5 Par exemple, la creation d’un service charge d’organiser des opkrations de 
recensement et de rassembler des renseignements a cet effet n’oblige pas en soi la 
population & coopkrer. Outre I’obligation qu’elles imposent au service du recense- 
ment, les lois prBvoyant les recensements imposent une obligation distincte g toute 
la population, celle de coop&r, sous peine de sanctions. s’il en &ait autrement, 
cette derniere obligation n’existerait pas et la premike serait par conskquent vaine. 

I6 Comme en 1950, croyant dkouvrir dans l’artide 10 une compCtence de 
I’Assemblke pour surveiller, la Cow professe que I’obligation de rendre compte a 
I’Assemblde dont le mandataire serait chargk dkcoulerait n) de I’article 80 de la 
Charte, b) d’une prktendue acceptation du devoir de rendre compte aux Nations 
Unies ewe tous les mandataires seraient suuoos& avoir donnCe en votant uour la 
rksolutibn finale de la SociCtk d& Nations s& les mandats en date du 18 aviil 1946. 
Ainsi qu’on le verra (par. 26-32 et 54-55 ci-aprks), l’obligation ne peut dkcouler ni 
de I’une ni de I’autre de ces deux sources. 
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of the present Charter”. This could cover almW anything 17. Yet could it 
reasonably be contended that in relation 10 i~llylhilll: the Assembly might 
choose to discuss under this provision , attd Which L:ouI~~ filir]y he regarded 
as included in it, autllorities and bodies in all mcmhcr States of the United 
Nations thereby, and without ililythillg 11101’C. ~()uld hX0lllc obliged at the 
request of the Assembly to submit reports to it, ;I1111 XXXpl its Supervision 
concerning their activities. ‘) The question h;~ only to he put, for its 
absurdity to be manifest, Nothing short of cxprcss words in Article 10 
could produce such an effect. Upon wha! .juridicnl basis therelhrc, can an 
obligation to report and accept supervisIon in rcSl%xt ot’ mandalcs be 
predicated upon this provision ? It was precisely this absence of logical 
necessity, or even connexion, that motivated Lord McNuir’s dissent in 
1950. After saying that he could not lind any legal ground upon which the 
former League Council could be regarded :t~ being replucetl by the 
United Nations for the purpose of being ITlWrtcd In rind exercising 
supervision, which “would amount to imposing ;\ new obligation 1” upon 

the [mandatory] and would be a piece ofjudicial lcyislatitrn”, he continued 
(I.C.J. Reports 1950, p. 162): 

“In saying this, I do not overlook the compclencc or [he . , ( 
Assembly . . . under Article 10 of the Charter, to discuss the ‘Mandate 
. . . and to makerecommendations cunccrning it, but that competence 
depends not on any theory of implied surccssion but upon the 

provisions of the Charter.” 

In other words, even if the provisions of the C’hurtcr might be suficient 
to found the competence of the Assembly-- (cvcn so, only to discuss and 
recommend)-they must also be sllown to cstuhlish the obligation of the 
mandatory, since no theory of implied succession could be prayed in 
aid lg * ,-and in so far as it is sought to rely OII tllc terms ot’ Article IO for 

I7 It SUffiCCS t0 IOOk at the PwUllblC (0 thC C’hartcr, illltl hrticlc I ilfld the INO- 

visions of Chapters IX and X, in order to set how grcai the range is, cvcn mitlim 
things like peace-keeping and sundry miscullanca. 

I8 “New” because, since the League clearly I\i\d’ not ~,ssiprcc/ its sulmvisory 
rights to the United Nations (see furlher as to this, parn&rnph 42 below), only a 
novatim could have produced the en’cct that the Court found in favour of in 1950, 
But a novation would have required the mandatory’s causent, which Lord NcNaii 
did not think had been given. Speaking Or the vnrious contcnrpcmry statcnlenls 
made on behalf of South Africa, he said (f.c’.~. ~e~vn~ts 19.~1, 11. 161) that he did 
not find in them “adequate evidence” that the ln:uldatwy hillI “rithcr asscnled to 
an,implied succession by the United Nations ( . ., or , , . entered inltr a new obligation 
towards lit1 to revive the prc-war system or supervision”. 

I’) Lord McNair had already held (I.c.J. Kcpor~s IYSII, pd 159) thnt it was a 
“Pure infcrcoce” [Le., in the context a mere supposition] “thzlt there [had] been an 
automatic succession by the United Nations to the rights and functions of the 
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rentrant dans le cadre de la prbente Charte )L Ces mots peuvent inclure 
presque n’importe quoi 17. ‘Et pourtant pourrait-on raisonnablement 
soutenir que, ‘2 propos de tout sujet que l’AssembI6e pourrait croire bon 
de discuter en invoquant cette disposition et qui pourrait .5 juste titre 
Ctre considtrt comme y Ctant englobt, les autoritks et organes de tous 
les Etats Membres des Nations Unies seraient de ce seul fait tenus 
d’envoyer des rapports Z+ I’AssemblCe sur sa demande et d’accepter 
qu’elle surveille leurs activitks? Poser la question, c’est en faire &later 
l’absurditk. Rien dans I’article 10 ne pourrait produire un tel effet en 
dehors d’une stipulation expresse. D&s lors, sur quelles bases juridiques 
une obligation de faire rapport et d’accepter la surveillance sur les man- 
dats pourrait-elle &re tir6e de cette disposition? C’est prkiskment cette 
absence de n6cessit6 Iogique ou meme de lien qui a motiv; I’opinion 
dissidente de lord McNair en 1950. Aprbs avoir dit qu’il n’entrevoyait 
pas le motif juridique permettant valablement de considker l’ancien 
Conseil de la SdN comme remplacB par I’ONU pour ce qui est des rap- 
ports a lui faire et de la surveillance L?I exercer par lui, ce qui 1~ tquivaudrait 
k imposer . . . une obligation nouvelle l8 [au mandataire] et serait faire 
czuvre de ICgislation judiciaire )), il poursuivait (C.I.J. Recueil 19.50, 
p. 162): 

(( En disant cela je n’oublie pas la compktence que possgde I’Assem- 
bke . . . en vertu de l’article 10 de la Charte, pour prockder ii I’examen 
du mandat .., et pour faire des recommandations au sujet de ce 
Mandat; cette compktence toutefois ne depend d’aucune thtorie 
de succession implicite mais bien des dispositions de la Charte. 1) 

En d’autres termes, m&me si les dispositions de la Charte suffisaient B 
fonder la compttence de I’Assemblte (uniquement celle de discuter et de 
recommander), il faudrait encore dt5montrer qu’elles fondent l’obligation 
du mandataire, puisqu’il n’est pas question de pouvoir recourir B une 
thkorie de succession implicite 19, et, dans la mesure oti l’on s’en remet 

I7 I1 stiffi de jeter un coup d’ceil sur le prbambule de la Charte et sur l’article 
premier, ainsi que sur les dispositions des chapitres IX et X, pour voir combien 
Ia gamme des matikres possibles est vaste, m&me si on laisse de cBtA des sujets comme 
ie maintien de la paix et divers points de dktail. 

” c( Nouvelle )) parce que, comme la SdN, de toute Evidence, n’a pas c&d6 ses 
droits de surveillance A 1’ONU (voir A ce sujet par. 42 ci-apr&), seule une novalion 
await pu produire l’effet en faveur duquel la Cow s’est prononcke en 1950. Mais, 
pour qu’il y  ait eu novation, il await fallu le consentement du mandataire, que 
lord McNair estimait ne pas avoir BtC don& Parlant des diverses dklarations 
faites i I’ipoque pour le compte de I’Afrique du Sud, il a indiquk (C.I.J. Recrteil 
1950, p. 161) qu’il n’y trouvait aucune (( preuve suffisante 6 que le Mandataire 1~ ait 
OU bien accept& la succession, par implication, des Nations Unies . . . ou .,. ait 
contract6 envers les Nations Unies une nouvelle obligation de faire revivre le 
systeme de surveillance d’avant-guerre 1). 

” Lord McNair avait d&jja soutenu (C.I.J. Recrreil 1950, p, 159) we C’dtait 
N pure deduction b (c’est-$-dire, dans ce contexte, une simple sup’position) de penser 
qu’il y  ait eu succession automatiquc de I’organisation des Nations Unies ~aux 
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this purpose, it is clear that they will not bear the weight that would 
thereby be put upon them. 

(iii) Article 80 of the Charter 

26. This is another provision (its terms are set out below 20) to which it 
has been sought to give an exaggerated and misplaced effect, and which 
equally cannot bear the weight thus put upon it. (It is true that the second 
paragraph manifests an expectation that mandated territories would be 
placed under the trusteeship system,-but expressions of expectation do 
not create obligations, as the Court found in 1950, specifically in relation 
to this provision-I.C.J. Reports 1950, p, 140).) As for the first paragraph, 
the changes which it rules out are clearly those, and only those, that 
might result from Chapter XII (the trusteeship chapter) of the Charter 
(“nothing in this Chapter [i.e., XII] shall be construed. . . to alter . . , 
etc.),---and, as Lord McNair pertinently observed in 1950, “the cause of 
the lapse of the supervision of the League and of Article G of the Man- 
date 21 is not anything contained in Chapter X11 of the Charter, but is the 
dissolution of the League, so that it is difficult to see the relevance of this 
Article”. It is of course possible to hold on other grounds that the principle 
of accountability, as expressed in the form of the reporting obligation, 
though becoming dormant, did not lapse with the dissolution of the 
League (paragraphs 17 and 20 above). What cannot legitimately be held 
is that if it did so lapse-or would otherwise have done so-it was 
preserved or revived by reason of Article 80,-for that provision’s sole 
field of preservation was from extinction due to the effects of Chapter XII, 
not from extinction resulting from the operation of causes lying wholly 
outside that Chapter. 

Council of the League in this respect; . . . as the Charter contained no provision 
for [such] a succession . . , [which] could have been expressly preserved and vested 
in the United Nations . , . but this was not done”, 

z” Article 80 of the Charter reads as follows: 
“1. Except as may be agreed upon in individual trusteeship agreements, 

made under Articles 77, 79 and 8 1, placing each territory under the trusteeship 
system, and until such agreements have been concluded, nothing in this Chapter 
shall be construed in OF of itself to alter in any manner the rights whatsoever 
of any States or any peoples or the terms of existing international instruments 
to which Members of the United Nations may respectively be parties-(my 
italics). 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for 
delay or postponement of the negotiation and conclusion of agreements for 
placing mandated and other territories under the trusteeship system as provided 
for in Article 77.” 

ZJ Article 6 of the Mandate for SW, Africa embodies the reporting obligation. 
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aux termes de l’article 10 B cette fin, il est Evident que rien ne peut leur 
donner le poids qu’on p&end ainsi leur attribuer. 

iii) Artick 80 de la Charte 

26. C’est18uneautredisposition (dontle texteestreproduitci-dessouszO) 
& laquelle on a voulu pr&ter un effet excessif et dtplack et qui, elle non 
plus, ne peut supporter le poids qu’on cherche & lui attribuer. (11 est vrai 
que leparagraphe 2 parait reposer sur l’idge que les territoires sous mandat 
seraient placCs sous le rCgime de tutelle - mais l’expression d’une attente 
ne crte pas des obligations, comme la Cour I’a elle-m&me constatt, 
prtkis6ment & propos de cette disposition (C.I.J. Recueil 1950, p, 140).) 
Quant au paragraphe 1, il est clair que les changements qu’il exclut sont 
ceux, et seulement ceux, qui pourraient rkulter du chapitre XII de la 
Charte consacrk au regime de tutelle (((aucune disposition du present 
chapitre [XII] ne sera interprktke . . . comme modifiant )I, etc.); or, comme 
lord McNair I’a observk pertinemment en 1950, ((l’extinction de la 
surveillance exercke par la SociCtC des Nations et de l’article 6 du Mandat 21 
n’est due B rien qui soit contenu dans le chapitre XI1 de la Charte, mais 
a la dissolution de la SociktC des Nations en sorte qu’il est difficile d’aper- 
cevoir la pertinence de cet atticle )I (C.I.J. Recueil 1950, p. 160). I1 est 
bien entendu possible de s’appuyer sur d’autres motifs pour soutenir 
que le principe de la responsabilite concrktiste par l’obligation defaire 
rapport, bien qu’elle soit entrCe en sommeij, n’est pas devenu caduc A la 
dissolution de la SdN (par. 17 et 20 ci-dessus). Ce qu’il n’est pas kgitime 
de soutenir, c’est que, si l’obligation Ctait devenue caduque - ainsi ou 

d’une autre facon -, Particle 80 a pu la prkserver ou la ranimer - car 
ce que cette disposition a pu emp&cher c’est uniquement une extinction 
tenant aux effets du chapitre XII mais non l’extinction due & des causes 
entikrement 6trangbres B ce chapitre. 

droits du Conseil de la Soci@tC des Nations ,., car dans la Charte ne figure aucune 
disposition assurant [cetta] succession .,. [que I’] on aurait pu express&lent conserver 
.I, et confker . . . aux Nations Unies .,. 

*” L’article 80 de la Charte Bnonce: 
mais cela n’a pas &LB fait 11. 

R 1. A l’exception de ce qui pcut &tre convent1 dans les accords particuliers 
dc tutelle conclus conform&lent aux articles 77, 79 et 81 et plaCant chaque 
territoire sous le regime de tutelle, et jusqu’8 ce que ces accords aient BtB conclus, 
aucune disposition r/u pt%sent chapitre ne sera interprltbe comme modifiant 
directement ou indirectement en aucune man&e Its droits quclconques d’aucun 
Etat ou d’aucun peuple ou les dispositions d’actes internationaux en vigueur 
auxquels des Membres de I’Organisation pewent &tre parties. 

2. Le paragraphe 1 du present article nc doit pas btre interprklk comme 
motivant un retard ou un ajournement de la rkgociation et de la conclusion 
d’accords destines B placer sous le rCgime de tutelle des territoires SOUS mandat 
ou d’autres territoires ainsi qu’il est prkvu & l’article 77. )) (Les italiques sont 
de nous.) 

21 L’article 6 du Mandat pour le Sud-Ouest africain est celui qui prescrit I’obliga- 
tion de faire rapport, 
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27. Still less can it be legitimate to hold that the reporting obligation 
was not only preserved as a concept, but became, by some sort of silent 
alchemy, actually converted by Article 80 into an obligation to report to 
an (unspecified) organ of the United Nations. The impossibility of 
attributing this last effect to Article 80 becomes manifest if it be recalled 
that at the date (24 October 1945) when the Charter, including Article 80, 
came into force, tlze League qfNations was still in existence (and continued 
so to be until 18 April 1946) 22, so that the reporting obligation was still 
owed to the Council of the League. If therefore Article 80 could have 
operated at all to save this obligation from causes of lapse lying outside 
Chapter XII of the Charter, it is in that form that it must have preserved 
it-i-e., as an obligation in relation to the League Council;-and there is 
no known principle of legal construction that could, simply on the basis 
of a provision such as Article 80, cause an obligation preserved in that 
form, to become automatically and ipso facto converted six months later 
into an obligation relative to a different entity of which no mention had 
beelz ma&. If, to cite Article 80, Chapter XII was not to be “construed” 
as altering, “the terms of existing international instruments”, then what 
was not to be altered were those provisions of the mandates and of 
Article 22 of the League Covenant (then still in force) for reporting to the 
League Council (then still in being). How then is it possible to read 
Article 80, not as preserving that obligation but (as if at the wave of the 
magician’s wand) creating a new and different obligation to report to a 
new and very different kind of organ-the United Nations Assembly?-a 
change which could not have been a matter of indifference to the man- 
datories. 

28. It comes to this therefore, that there is absolutely nothing in 
Article 80 to enable it to be read as if it said “The League is still in being, 
but if and when it becomes extinct, all mandatories who are Members of 
the United Nations will thereupon owe to the latter Organization their 
obligations in respect of mandated territories”. That of course (see per 
Lord McNair in footnote 19 above) is precisely what (or something like 
it) the Charter ought to have stated, in order to bring about the results 
which-(once it had become clear that SW. Africa was not going to be 
placed under the United Nations trusteeship system)-it was then 
attempted to deduce from such provisions as Articles 10 and 80. But the 
Charter said no such thing, and these Articles, neither singly nor together, 
will bear the weight of such a deduction, 

29. The truth about Article 80 can in fact be stated in one sentence: 
either the mandates, with their reporting obligations, would in any event 

2L Although it was known c/e facto that the League would be dissolved, there Was 

nothing in the Charter to compel those Members of the United Nations who were 
also Members of the League to take this step, still less to take it by any particular 
date. 

227 



NAMIBIE (S.-O. AFRICAIN) (OP. DISS. FITZMAURICE) 239 

27. I1 serait moins lbgitime encore de soutenir que l’obligation de 
faire rapport n’a pas seulement 6th prkservke sur le plan conceptuel mais 
que, par quelque disc&e alchimie, l’article 80 l’a effectivement convertie 
en obligation de faire rapport a un organe indhtermink de I’ONU. 
L’impossibilitk d’attribuer ce dernier effet g l’article 80 devient manifeste 
quand on se rappelle que, A la date (24 octobre 1945) OLYI la Charte, y 
compris son article 80, est entrde en vigueur, /a Sock% des Nations 
existnit encore (et a contin& g exister jusqu’en avril 1946 22) de sorte que 
c’ktait toujours au Conseil de 1~ SdN qu’il fallait faire rapport. Si done 
l’article 80 a pu servir en quoi que ce soit & prCmunir l’obligation de faire 
rapport des effets de causes de caducitk Ctrangires au chapitre XII, c’est 
ainsi qu’il a di? le faire - c’est-h-dire en tant qu’obligation envers le 
Conseil de la SdN; et il n’est pas de principe d’interprktation juridique 
qui puke, saris pouvoir s’appuyer sur rien d’autre qu’une disposition 
comme I’article 80, faire qu’une obligation prCservCe SOLIS cette forme 
se transforme automatiquement et @so,facto six mois plus tard en obli- 
gation d l’kgurd d’lme entitP d(f&rente et dont il n’avait pas Ctk question. 
Si, pour titer l’article 80, les dispositions du chapitre XII ne doivent 
pas Metre I( interp&tCe[s] comme modifiant les dispositions d’actes inter- 
nationaux en vigueur 11, ce sont les dispositions des mandats et de l’article 
22 du Pacte de la SdN (encore en vigueur k l’kpoque) sur les rapports j 
f’dire au Conseif (encore en existence j ce moment) qui ne devaient pas 
Metre modifites. Comment d&s lors est-il possible d’interprdter l’article 80 
non pas comme s’il prbservait cette obligation, mais comme s’il crdait 
d’un COLIP de baguette magique une obligation nouvelle et diffkrente de 
faire rapport B un organe nouveau et trts diffkrent, I’Assemblke gCn6rale 
des Nations Unies, ce qui ne pouvait laisser les mandataires indiffkrents? 

28. Tout revient done a ceci: il n’y a absolument rien dans l’article 80 
qui autorise & faire comme s’il se lisait: I( La Sock% des Nations est 
toujours en vigueur mais, quand elle sera dissoute et B partir du moment 
oti elle le sera, tous les mandataires qui sont Membres de l’organisation 
des Nations Unies seront redevables & cette dernikre de leurs obligations 
relatives aux territoires SOLIS mandat. D C’est bien entendu cela ou quelque 
chose de ce genre (voir ce qu’en disait lord McNair, note 19 ci-dessus) 
que la Charte aurait dfi stipuler pour entrainer les rksultats qu’on a voulu 
dCduire de dispositions comme les articles 10 et 80 une fois qu’il est 
devenu 6vident que le Sud-Ouest africain n’allait pas &tre plack SOUS le 
regime de tutelle de I’ONU. Mais la Charte ne dit rien de tel. et ces articles 
ne peuvent ni skparbment ni ensemble porter le poids d’une telle dtduc- 
tion. 

29. Au sujet de l’article 80, la v&it& tient en une phrase: ou bien les 
mandats, avec l’obligation de faire rapport qu’ils comportent, auraient 
__- .~_ _ 

‘* On savait bien en fait que la SociktB des Nations serait dissoute mais il n’y 
avait rien dans la Charte pour forcer les Membres des Nations Unies qui 6taient 
aussi Membres de la SdN zi prendre le parti de la dissolution, encore moins k le 
prendre A une date dkterminte. 
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have survived the dissolution of the League on a basis of general legal 
principle or, as some contend, of treaty law, and there would have been 
no need of Article 80 for that particular purpose 2”;-or else, if survival 
had to depend on the insertion of an express provision in the Charter, 
Article 80 was not effectual for the purpose-guarding as it did only 
against possible causes of lapse arising out of Chapter XII itself, which 
was not the cause of the dissolution of the League. In consequence, quite 
a different type of provision would have been required in order to produce 
the results now claimed for ArticIe 80. 

30. It is argued that the foregoing interpretation deprives Article 80 
of all meaning, since (so it is contended) there is nothing in Chapter XII 
of the Charter that could alter or impair existing rights, etc. Even if this 
were the case, it would not be a valid juridical reason for reading into 
this provision what on any view is not there, namely a self-operating 
United Nations successorship to League functions,-the automatic 
cdnversion of an obligation of accountability to the League Council (still 
extant when Article 80 came into force) into an obligation towards the 
Assembly of the United Nations. But in any event this argument is not 
correct. Article 80 remains fully meaningful,-and its intended meaning 
and effect, so far as mandates were concerned, was to guard against the 
possibility that the setting-up of the trusteeship system might be regarded 
as an excuse for not continuing to observe mandates obligations, M~~~PVET 
these were, and continued to be. But it did not de$ne what these were, 01 
say whether they continued to be. Furthermore it was only “in and of 
itself” (words all too frequently overlooked) that the creation of the 
trusteeship system was not to affect mandates. But if these lapsed from 
some other (valid) cause, Article 80 did not, and was never intended to 
operate to prevent it. In short, Article 80 did not cause them to survive,- 
but if they did (otherwise) survive, then the setting-up of the trusteeship 
system could not be invoked as rendering tllem obsolete, 

23 This was the view taken by Ambassador Joseph Nisot, the former Belgian 
delegate and jurisconsult whose knowledge of the United Nations dates from the 
San Francisco Conference. Writing in the SO&I Afiicnlt Law lolcrnnl, Vol. 68, 
Part III (August 1951), pp. 278-279, he said: 

“The only purpose of the Article is to prevent Chapter XII of the Charter 
from being construed as in any manner affecting or altering the rights whatso- 
ever of States and peoples, as they stand pending the conclusion of trusteeship 
agreements. Such rights draw their judicial life from the instruments which 
created them; they remain valid in so far as the latter are themselves still valid. 
I f  they are maintained, it is by virtue of those instruments, not by virtue of 
Article 80, which confines itself to providing that the rights of States and 
peoples-whatever they may be and to whatever extent may subsist-are left 
untouched by Chapter XII.” 

For a similar view by a former judge of the Permanent Court (also a delegate at 
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de toute fapon survkcu & la dissolution de la SdN en vertu d’un principe 
g&n&al de droit ou, comme certains le soutiennent, en vertu du droit 
des trait&s et l’article 80 aurait 6tB superflu 9 cette fin 23; ou bien, si la 
survivance devait dkpendre de I’inclusion d’une disposition expresse 
dans la Charte, l’article 80 Btait saris effet utile, puisqu’il ne protkgeait 
que des causes Bventuelles de caducit6 dkoulant du chapitre XII, lequel 
n’a pas entraini: la dissolution de la SdN. 11 aurait done fallu une dispo- 
sition d’un tout autre caractkre pour aboutir aux rksultats qu’on p&e 
maintenant ;i I’article 80. 

30. On p&end que l’interprktation qui prtckde Bte tout sens a l’article 
80, car, affirme-t-on, il n’y a rien dans le chapitre XII de la Charte qui 
puisse modifier ou compromettre des droits existants, etc. Serait-ce vrai 
que cela ne constituerait pas un motif juridique valable d’introduire dans 
I’article ce que l’on ne saurait en aucune manike prbtendre y trouver, 
j savoir la succession, opCrant d’elle-m&me, de 1’ONU B des fonctions de 
la SdN, la conversion automatique d’une obligation de rendre compte au 
Conseil de la SdN (lequel existait encore au moment oh l’article 80 est 
entr6 en vigueur) en une obligation envers I’AssemblCe g&kale des 
Nations Unies. Cependant, de toutc faGon, l’argument ne tient pas. 
L’article 80 conserve tout son sens et tow ses effets qui, pour ce qui con- 
cerne les mandats, Ctaient d’empkher que l’instauration du r6gime de 
tutelle puisse &tre considtrke comme une excuse pour cesser de respecter 
les obligations au titre des manduts, quelles qu’ellesfussent g l’origine et 
g ce moment-k Mais Particle 80 n’indiquait pas quelles etaient ces obli- 
gations, nisi elles demeuraient en vigueur. De plus, c’ttait seulement 11 direc- 
tement ou indirectement )) (in and ofitsel’- ces termes sont trop souvent 
oubliks) que la mise en place du regime de tutelle ne devait pas affecter 
les mandats. Si les mandats Ctaient devenus caducs pour quelque autre 
cause valable, l’article 80 ne s’y opposait pas, et n’a jamais vist d s’y 
opposer. En bref l’article 80 n’assurait pus la survivance obligatoire des 
mandats, mais, dans l’dventualit6 oti ils subsistaient pour d’autres motifs, 
la creation du syst&ne de tutelle ne pouvait pas etre invoquke comme les 
faisant tomber en dCsuCtude. 

*3 C’est bien ce que pensait M. Joseph Ni’sot, ancien d616gu8, ambassadeur et 
jurisconsulte belge dont la connaissance des Nations Unies remonte 21 la confkrence 
de San Francisco. Dans le Solrrh AjiVcnn L&v Journal, vol. 68, III’ partie, aotit 1951, 
p. 278-279, il Bcrivait : 

u Le seul objet de I’article est d’empbcher d’interprbter le chapitre XII de la 
Charte comme affectant ou modifiant en quoi que ce soit les droits des Etats 
et des peuples tels qu’ils existent et tant que des accords de tutelle ne sont pas 
conclus. Ces droits tirent leur existence juridique des instruments qui les ont 
c&s; ils restent valables pour autant que ces instruments sont eux-mbmes 
toujours valables. S’ils sont maintenus, c’est en vertu de ces instruments et 
non en vertu de l’article 80 qui se borne A prbvoir que les droits des Etats et 
des peuples - quels qu’ils puissent etre et & quelque degrB qu’il subsistent - 
sont laissks intacts par le chapitreXI1.)) [Traduction du Greffe.] 

Voir les vues analogues de Manley Hudson, ancien membre de la Cow permanente, 
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31. The argulnellt fo~w$xi upon the referellce to Article xc! contained 
in Article 76 (cl) of the Charter is equally IlliSphCCd 3Ild ~l~l+llS 111 the sanle 
circle, Without doubt the effect of this r&%llCe WiS Ihat i/t SO ,jirr (IS ;u\y 

preferential economic or other rights were preserved by I’ellSOtl 0f Article 
80, they formed exceptioIlS to the r&gime Of Cqlld ~I*e~L~IlllXl~ provided for 
by Article 76 (d). But t]lis left it cOmpJeteiy open Whal prefet’cnlial rights 
were thus preserved. They were of course Ollly thSC ~reStw.Xi from 
extinction because of the operation Of Chapter XII of the Charter, not 
those that might be extinguished from other causes. The point is exactly 
the same as before. 

32. If neither Article 10 nor 80, taken singly, created an obligntion to 
report to the United Nations Assembly, it is evident that, taken together, 
they cannot do so either. If anything, the reverse is the el’l%ct;----two blanks 
only create a bigger blank. 

33. This argunlent, not previously prOlnkllt, the CSSellCC 0,f Which iS to 

postulate an inhere/ft continuity between the League of Nntions and the 
United Nations, as being only different expressions of the same overriding 
idea, emerged in the course of the South J+‘w Aji’im cnscs (Ethiopia and 
Liberia 1’. South Africa, 1960-1966). It is obviously directed to supplying 
a possibly plausible foundation for something that has no bnsis in con- 
crete international law. It has no such basis lxcat~se the so-cnllecl organ- 
ized world community is not a separate juridical entity with n personality 
over and above, and distinct from, the particular internntioual orgnni- 
zations in which the idea of it may from time to tind actual expression. 
tn the days of the League there was not (a) the organized worlcl commu- 
nity, (6) the League. There was simply the League, aparl from which no 
orgunized world community would have existed. The nolion therefore 
of such a community as a sort of permanent separate residual source 01 

repository of powers and functions, which are re-absorbed 011 the ex- 

tinction of one international organization, and Ihen automatically and 
without special arrangement, given out: to, or taken over by ;I new one, 
is quite illusory 24, 

San Francisco) see Manley Hudson in A~cricnrr Jarr~n/ o/’ I/t/cl.,rrr/icJ,fa( Lnw, 
Vol. 45 (1951), at p. 14. 

2’ Nor does international law know anything compnra[)lc to such principles of 
privtte law as those for instance which, in the event of a i+ai\t\rc or a\\ \wirs to given 
prow%‘, caW it to Pass 8s bo/?ll 1~lCfwkJ t0 thC SC&, ulC h2, thC CrOWll, CtC.; 

so that although there is no “inheritance” as such, thcrc is a succcssorsllip in law. 
Moreover, what is in question in the present case is not I>rol,crly but (he exercise 
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31. L’argument tirt de la rCft?rence :I I’article 80 que l’on trouve i 
I’atticle 76 cZ) de la Charte vient aussi ma1 B propos et tourne autour du 
m&me point. II n’est pas douteux que cette rCf&ence signifiait que, duns la 
me.wre oti des droits prtfbrentiels, Cconomiques ou autres, seraient 
prtservCs par application de l’article 80, il s’agirait 1!1. d’exceptions au 
rCgime d’kgalitt de traitement p&vu h l’article 76 d). Mais cela ne rCsol- 
vait nullement la ,question de savoir quels Ctaient les droits de prCf&ence 
ainsi prCservCs. I1 ne pouvait Bvidemment s’agir que de ceux qui Ctaient 
prCservCs de I’extinction par application du chapitre XII de la Charte, et 
non de ceux qui auraient pu s’tteindre pour d’autres motifs. L’on en 
revient done $t l’argument prtckdent. 

32. Si ni I’article IO ni l’article 80, pris sCparCment, ne crCent une 
obligation de faire rapport h I’AssemblCe g&kale des Nations Unies, il 
est Cvident qu’ils ne peuvent pas non plus avoir cet effet conjointement. 
C’est plut8t le contraire qui serait vrai: z&o plus ztro tgale z&o. 

c> Argunwnt dc la comr~u~nnulP mondialc (ou u internntionnle D) 
organisc~e 

33. Cet argument, sur lequel on n’avait pas beaucoup insist& jusqu’g 
prksent et qui consiste essentiellement $1 postuler une continuitk mtrin- 
skque entre la SociCtC des Nations et l’organisation des Nations Unies, 
en tant qu’avatars diffkrents d’une m&me idCe directrice, a ttC avanct 
dans les affaires du Sud-Ouesi qfiicain (Ethiopie c. A.fiique du Sud; 
LibPriu c. A,fiique ~$1 ,%I~/, 1960-1966). II vise manifestement ,? donner une 
explication 6ventueliement plausible a une conception qui n’a aucun 
fondement dans le droit international positif. Elle n’en a pas parce que 
ce qu’on appelle la communautt moncliaie organiske n’est pas une entitf5 
.juridique distincte dotCe d’une personnalitk propre et transcendant celle 
des organisations internationales clans lesquelies elle a pu s’incamer g 
telle OLI telle Cpoque. DLI temps de la SdN il n’y avait pas la communautk 
mondiale organike, d’une part, et la SdN de I’autre. Tout ce qui existait, 
c’ktait la SdN, sans Iaquelle il n’y aurait pas eu de communaut6 mondiale 
organisde. Par conskquent la notion d’une telle communautk comme 
source rdsiduelle distincte et permanente ou comme rkservoir de pouvoirs 
et de fonctions qui seraient r6absorbCes ;l la disparition de telle ou telle 
organisation internationaie pour etre ensuite conftirds automatiquement 
et saris arrangement sptcial k une nouvelle organisation ou assumks par 
celle-ci, est tout & fait illusoire 2’1. 

vol. 45, 1951, p, 14. 
w Lc droit international ne conticnt d’ailleurs rien de comparable aux principes 

de droit privt selon lesquels, oar excmple, en l’absence d’hkitiers les biens vacants 
passent & I’Etat, au fisc,‘?~ la’(=ouronne; etc., de sorte que, s’il n’y a pas (1 hkritage 1) & 
proprement parler, il y  a nCanmoins succession en droit. DC plus il ne s’agit pas en 
Yespkce d’un patrimoine mais de I’excrcice d’une fonction et il n’existe aucun 
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34. It is evident therefore that, in the instant case, this theory is put 
forward with a view to circumventing, expostfacto, what would otherwise 
be-what is-an insuperable juridical obstacle,-namely the lack of any 
true successorship in law between the League of Nations and the United 
Nations. In the absence of such successorship, the “organized world [or 
‘international’] community” argument can be seen for what it is-an 
expedient;-for it is quite certain that none of the States that, as man- 
datories, assumed obligations to report to the League Council could for 
one moment have supposed that they were thereby assuming an open-ended 
obligation to report for all time to whatever organ should be deemed, 
at any given moment, to represent a notional and hypothetical organized 
world community, and regardless of how such a community might be 
constituted or might function. 

4. Political rejection in the United Nations of any 
continuity with the League of Nations 

(a) In general and in principle 

(i) Attitude towards the League 

35. In the foregoing sub-sections various theories of implied succes- 
sion as between the United Nations and the League in the field of man- 
dates have been considered and shown to be fallacious. The real truth is 
howeter, that they all fly in the face of some of the most important facts 
concerning the founding of the United Nations;-for the idea of taking 
over from the League, of re-starting where it left off, was considered and 

a rejected-expectedly so. The United States had never been a member of 
the League for reasons that were still remembered 25. The Soviet Union 
had been expelled in 1939. The “Axis” Powers, on the other hand, under 
their then fascist rCgimes, had been members, and so on. The League had 
a bad name politically. It had failed in the period 1931-1939 to prevent at 
least three very serious outbreaks of hostilities, and it had of course 
been powerless to prevent World War II. It was regarded in many quar- 
ters as something which-so far from being an “organised world com- 

of a function, and there is no principle of international law which would make it 
possible to say that, if an international organization becomes extinct, its functions 
automatically pass to another without special arrangements to that effect. The 
position was correctly stated by Judge Read in 1950, in the passage quoted in 
paragraph 22 above. 

2s It will be recalled that although President Wilson was one of the principal 
architects of the League Covenant,-and although the Covenant, instead of being 
a separate instrument had been made formally part of the Treaty of Versailles in 
the belief that the United States must ratify the latter, and thereby automatically 
become a member of the League,-this expectation was defeated by the action 
of the United States Senate in declining to ratify the Treaty, despite the fact that 
the United States was one of the “Principal Allied and Associated Powers” in 
whose name it was made. A separate Peace Treaty with Germany was concluded 
by the United States in 1921, 
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34. I1 est done Evident qu’en I’esptce cette thkorie est invoqute en we 
de tourner aprb coup ce qui aurait constituk et constitue encore un 
obstacle juridique insurmontable, & savoir l’absence de toute succession 
juridique vkritable entre la SdN et I’ONU. A dCfaut d’une telle succession, 
l’argument de la (( communaut6 mondiale [ou R internationale D] organiske )) 
apparait SOLS son vrai jour comme un exptdient : il est bien certain qu’au- 
cun des Etats qui, comme mandataires, ont accept6 l’obligation de faire 
rapport au Conseil de la SdN n’aurait pu supposer un instant qu’il 
souscrivait par ll me”me ?I une obligation gCnCralisCe de rendre compte, 
dans tous les temps B venir, B tout organisme qui pourrait &tre considtrk, 
g tel ou tel moment, comme reprksentant une communautC mondiale 
organisCe aussi abstraite qu’hypothktique, et cela quelle que soit la faGon 
dont cette collectivitt pourrait &re constituke ou fonctionner. 

4. R@et politique, aux Nations Unies, de toute contim& 
avec la Socie’tC des Nations 

a) En g&&al et en principe 

i) Attitude ri l’kgard de la Socidtk des Nations 

35. Nous avons CtudiC dans les paragraphes qui prtcbdent diverses 
thtories tendant ?t prouver qu’il y avait eu succession implicite entre 
I’Organisation des Nations Unies et la SocittC des Nations en ce qui 
concerne les mandats et nous avons montrk que ces thkories ttaient 
fallacieuses. Mais la vCritC est que ces thkories ne tiennent aucun compte 
de certains des faits les plus importants qui entourent la fondation de 
I’ONU, car 1’idCe d’une reprise en charge des fonctions de la SdN, l’idke 
de repartir d’oh la SdN s’ktait interrompue, a Ctt envisagke et, comme il 
fallait s’y attendre, rejette. Les Etats-Unis n’6taient jamais devenus 
membre de la SdN pour des raisons que l’on n’avait pas oubliCes 25. 
L’URSS en avait Ctt exclue en 1939. En revanche les puissances de I’Axe, 
avec leurs rigimes fascistes de 1’Cpoque en avaient fait partie, etc. Politi- 
quement la SdN avait mauvaise presse. Entre 1931 et 1939 elle n’avait 
pas rkussi g prkvenir au moins trois conflits armts t&s graves et elle 

principe de droit international qui permette de dire que, lorsqu’une organisation 
internationale vient & disparaitre, ses fonctions sont automatiquement dkvolues A 
une autre saris que des arrangements spkiaux aient CtC prkvus A cet effet. La situa- 
tion a BtB correctement d&rite par M. Read en 1950 dans le passage de son opinion 
cite au paragraphe 22 ci-dessus. 

25 On sait que, si le phident Wilson a bien Btd I’un des principaux architectcs 
du Pacte de la SdN - qui, au lieu de constituer un instrument distinct, a tt6 incor- 
pork officiellement au trait6 de Versailles parce qu’on croyait que les Bats-Unis 
ratifieraient nkessairement le trait6 et deviendraient ipso facto membre de la SdN - 
tous les espoirs ont BtB d&us parce quc le SCnat des Etats-Unis a refuse de ratifier 
le trait&, bien que les Etats-Unis fussent I’une des t( Principales Puissances allikes et 
assocides D au nom desquelles le trait6 Btait r&dig&. Les Etats-Unis ont sign6 un 
trait6 de paix sdparC avec I’Allemagne en 1921. 
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munity”-was a paramountly European institution dominated by “colo- 
nialist” influences. The United Nations, so it was felt, must represent an 
entirely fresh initiative. Although it couId. hardly fail in certain ways to 
resemble the League, there must be no formal link, no juridical continuity. 
The League had failed and the United Nations must not start under the 
shadow of a failure. 

36. This is why absolutely no mention of the League is to be.found in 
any part of the Charter. (Even in connection with mandates, formerly 
generally known as “League of Nations mandates”, the Charter makes no 
mention of the League. In Article 77, paragraph I, and Article 80, para- 
graph 2-the only provisions in which mandates as such are mentioned- 
they are referred to as “territories now held under mandate” and “man- 
dated . . . territories”.) This again is why the Charter was brought into 
force without any prior action to wind up the League, and regardless of 
the fact that it was still, and continued to be, in existence. It is not too 
much to say therefore that, in colloquial terms, the founders of the United 
Nations bent over backwards to avoid the supposed taint of any League 
connexion. 

(ii) Assembly Resolution XIV 
of 12 February 1946 

37. The same attitude of regarding the League as a quasi-untouchable 
was kept up when, after the Charter had come into force and the United 
Nations was definitely established, action was taken to put an end to the 
League and take over its physical and financial assets,-and to reach a 
final decision regarding its political and technical activities 21i. This was 
done by the now well-known General Assembly Resolution XIV of 12 
February 1946, the whole text of which will repay study and will, with 
one (non-pertinent) omission, be found set out verbatim on pages 625-626 
of the 1962 volume of the Court’s Reports. The parts relevant to man- 
dates (though not mentioning them by name) were as follows: 

2G A start had of course been made in the Preparatory Commission of the United 
Nations set up after the San Francisco Conference. To cite the joint dissenting 
Opinion written by Sir Percy Spender and myself in the 1962 phase of the Soul/~ 
Wesf Ajkica cases (I.C.J. Reports 1962, p. 532), the Summary Records of the 
Commission, in particular UNPC Committee 7, pp. 2-3 and 10-l 1, indicated that 
“the whole approach of the United Nations to the question of the activities of the 
League of Nations was one of great caution and indeed of reluctance . . . there 
was a definite rejection of any idea of , , . a general take-over or absorption of 
League functions and activities”. 
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avait ete impuissante a empkher la seconde guerre mondiale. Dans de 
nombreux milieux, loin d’y voir une (( communaute mondiale organisee )), 
on la considerait comme une institution essentiellement europeenne 
assujettie a des influences (( colonialistes )). C’est pourquoi l’on estimait 
que I’ONU devait &tre concue dans un esprit absolument nouveau. Sans 
doute serait-il inevitable que I’ONU ressemble par certains cot& a la 
SdN, mais il ne devait y avoir aucun lien officiel, aucune continuite 
juridique. La SdN avait Cchoue et il ne fallait pas que I’ONU prPt ‘son 
essor sous cette ombre chancelante. 

36. Voilir pourgoui il n’est fait rigoureusement aucune mention de la 
Socie’te’ des Nations duns la Charte. (M&me a propos des mandats, pour- 
tant connus generalement jusque-la comme ((mandats de la SociCtC des 
Nations )I, la Charte ne dit mot de la SdN. A Particle 77, paragraphe I, 
et a I’article 80, paragraphe 2, qui sont les seules dispositions ou il soit 
fait &at des mandats comme tels, on trouve les expressions K territoires 
actuellement sous mandat )) et (( territoires sous mandat K) C’est pourquoi 
id encore la Charte a CtC mise en application saris que l’on ait pris aupara- 
vant la moindre mesure pour mettre fin aux activites de la SdN et indt- 
pendamment du fait que celle-ci existait encore et continuait d’exister. 
I1 n’est done pas exagere de dire, sous une forme un peu triviale, que les 
fondateurs de I’ONU ont tout fait pour eviter la souillure d’un contact 
quelconque avec la SdN. 

ii) R&solution XIV de I’Assemhlt!e g&&rule 
en date du 12 fkvrier 1946 

37. La m&me attitude a l’egard d’une SdN presque consider& comme 
une intouchable s’est de nouveau manifestte lorsque, une fois la Charte 
en vigueur et I’ONU definitivement ttablie, des mesures ont BtC prises 
pour liquider la SdN et reprendre ses avoirs materiels et financiers et 
pour adopter une decision finale au sujet de ses activitts politiques et 
techniques 2G. C’est a ces fins qu’a CtC votee le 12 fevrier 1946 la resolution 
XIV de 1’AssemblCe g&kale, resolution desormais bien connue dont le 
texte integral, d’une lecture fort instructive, se trouve, a une omission non 
pertinente prbs, reproduit in extenso aux pages 625-626 du Recueil de la 
Cow pour 1962. Les passages de cette resolution qui interessent les 
mandats (sans que ces derniers soient nommement vises) sont les suivants : 

26 I1 y  avait eu, bien entendu, un debut de decision en ce sens a la Commission 
preparatoire des Nations Unies crCCe apres la conference de San Francisco. Je me 
permets de titer I’opinion dissidente commune r&dig&e par sir Percy Spender et 
moi-m&me lors de la chase de 1962 des affaires du S~r&l-Ouesl afikain (C.Z.J. Recucil 
1962, p. 532) pour rappeler que, d’aprbs les comptes rendus-de la dommission et 
en oarticulier ceux du comite 7 (CPNU. n. 2-3 et 10-l 1). (1 dans toute la man&e 
dent elles ont abordt la question‘des activ&s de la Soci& des Nations, les Nations 
Unies ont manifest6 une grande prudence et m&me une certaine repugnance . . . toute 
idCe de ce qu’on pourrait appeler une reprise g&kale OLI une absorption des fonc- 
tions et des activites de la Societb des Nations a BtC categoriquement rejetee )I. 
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“3, The G,gzeral ,&se~~~b/y declares that the United Nations is 
willing in prillciple, and subject to the provisions of this resolution 
and of the Charter of the United Nations, to nsstInle the exercise of 

certain functiolls and powers previously etWWed to the League of 
Nations and adopts the following decisions set forth in A, B and C 
below.” 

Decisions A (“Functions pertaining to a secretariat”) and B (“Functions 
and powers of a technical and non-political character”) are irr&levant in 
the present connexion; but decision C, under which the question of man- 
dates was regarded as coming, read as follows: 

“C. Functions and Powers under Treaties, h~fernalional Con ventions, 
Agreements and other Instruments Having a Political Character 27. 

The General Assembly will itself examine, or will submit to the 
appropriate organ of the United Nations, any request from the 
parties that the United Nations should assume the exercise of’func- 
tions or powers entrusted to the League of Nations by treaties, inter- 
national conventions, agreements and other instruments having a 
political character 27n.” 

Commenting on this in 1950 (I.C.J. Reports 19.50, p. 172), Judge Read, 
whose views T share, said, speaking of the Mandate for SW. Africa, that 
it involved “functions and powers of a political character” and that in 
substance decision C provided that the General Assembly would examine 
a request “that the United Nations should assume League functions as 
regards report, accountability and supervision over the South-West Afri- 
can Mandate”, He then continued : 

“No such request has been forthcoming, and the General As- 
sembly has not had occasion to act under decision C. Tile KYJ~ cxis- 
tence of this express provision, however, makes it inlpossihlc to justify 
succession based upon implication”-(my italics), 

38. Nor was the Assembly’s Resolution XIV of 12 February 1946 in 
any way the outcome of a hasty or insufficiently considered decision. 
It had been carefully worked out in the Preparatory Commission, and 
its committees and sub-committees, and it represented the culmination 
of a settled policy. The story is summarized on pages 536-538 of the 1962 
joint dissenting Opinion already referred to (footnote 26 above) and a 
fuller version is given at pages 619-624 of the sme volume of the Court’s 
Reports. In the discussion in the Preparatory Commission of the drafts 
prepared by its Executive Committee, of what eventually became Reso- 

27, 27” It was of course under the head of “Other instruments having B political 
character” that mandates were deemed to come. 
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(( 3. L’Assembl& g&&ale dtclare qu’en principe et sous rkserve 
des dispositions de la prksente rtsolution et de la Charte, I’Organisa- 
tion est p&e B assumer certaines fonctions et certains pouvoirs 
prCcCdemment confiCs g la SociCtk des Nations, et elle adopte les 
dkisions &on&es ci-dessous aux paragraphes A, B et C. )) 

Les paragraphes A (Fonctions de secrktariat) et B (Fonctions et pouvoirs 
de caractkre technique et non politique) sont saris int&Ct ici mais le 
paragraphe C, qui ttait censC s’appliquer notamment aux mandats, Cnon- 
Gait: 

u C. Fonctions et pouvoirs rCsultant de trait&s, conventions, accords 
et autres instruments internationaux de caracthe politique 27, 

L’AssemWe g&hale Btudiera elle-m&me ou soumettra ri l’organe 
competent des Nations Unies toute demande tmanant des parties et 
tendant $ ce que I’Organisation assume Jes fonctions ou pouvoirs 
confiCs g la Soci&C des Nations par des trait&, conventions, accords 
et autres instruments interaationaux de caractkre politique... 27a 11 

Commentant ce texte en 1950 (C.Z.J. Recueil 19.50, p. 172), M. Read, 
dont je partage les vues, disait que le Mandat pour le Sud-Ouest africain 
comportait (( des fonctions et pouvoirs de caractbre politique )) et qu’en 
substance le paragraphe C prCvoyait que 1’AssemblCe g&kale serait 
saisie d’une requ&te (I tendant 9 ce que les Nations Unies exercent les 
fonctions de la SociCtC des Nations en matibre de rapports, de responsa- 
bilitCs et de contr6le snr le Mandat pour le Sud-Ouest africain D. Et de 
poursuivre : 

(( Aucune requBte de ce genre n’a ktC adresske et 1’Assemblte 
g&&ale n’a pas eu I’occasion d’agir en vertu de la decision C. 
L’existence me^me de cette disposition expresse rend toutefois impossible 
de justifier we succession par voie de conskquence lo&we. )) (Les 
itaiiques sont de nous.) 

38. On ne peut pas dire non plus que la r&solution XIV de I’Assemblde 
en date du. 12 fkvrier 1946 corresponde le moins du monde 9 une dkcision 
h&tive ou insuffisamment rCflCchie. Elle avait Ctt soigneusement mise 
au point g la Commission prkparatoire et au sein de ses cornit& et SOUS- 
cornit& et elle reprksentait I’aboutissement d’une politique bien ttablie. 
On en trouvera un bref historique aux pages 536-538 de l’opinion dissi- 
dente commune de 1962 dont j’ai d&jja par16 (voir note 26 ci-dessus) et 
une relation plus complbte aux pages 619 a 624 du meme volume du 
Recueif. Quand la Commission prtparatoire a examinC les projets 

27, z7LL C’Btait bien entendu ‘par I’intituk B autres instruments de caractkre poli- 
tique )) que I’on visait les mandats. 
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lution XIV, the use of the word “transfer” [of League functions and 
activities], which nowhere appears in that resolution, was specifically 
objected to, and dropped, on the ground that it would seem to apply a 
“legal continuity that would not in fact exist”---my italics-(see UN 
docts. PC/LN/2, pp. 2-3, and PC/LN/lO, pp. 10-l 1). 

(Is) in particular as regards mandates 

(i) Settled policy qfpreference 
jbr and reliance upon the 
trusteeship system 

39. As regards mandates, no fewer than three proposals were made in 
the Preparatory Commission for the setting up of what would have been 
an interim rCgime for mandates under the United Nations. In the first 
place the Executive Committee recommended the creation of a “Tem- 
porary Trusteeship Committee” to deal with various interim matters 
until the trusteeship system was fully working, and amongst them “any 
matters that might arise with regard to the transfer to the United Nations 
of any functions and responsibilities hitherto exercised under the Man- 
dates System”-(references will be found in the footnotes to pp. 536 
and 537 of tlie I.C.J. Reports 2962). Had this proposal been proceeded 
with, it would have resulted in the creation of some sort of interim rCgime 
in respect of mandates, pending their being placed, or (f the)? were not 
placed, under trusteeship. But in the Preparatory Commission itself, the 
idea of a temporary trusteeship committee met with various objections, 
mainly from the Soviet Union, and was not proceeded with. Instead, the 
Commission made quite a different kind of recommendation to the 
General Assembly, looking to the conversion of the mandates into trus- 
teeships. This recommendation eventually emerged as Assembly Reso- 
lution XI of 9 February 1946, which will be considered in a moment. 

40. Even more effective would have been the two United States pro- 
posals made in the Executive Committee on 14 October and 4 December 
1945 respectively, which, had they been adopted, would have done pre- 
cisely and expressly what it is now claimed was (by implication) done, 
even though these proposals were not proceeded with. Subject to differen- 
ces of wording they were to the same effect, and their character can be 
seen from the following passage recommending that one of the functions 
of a temporary trusteeship committee should be (UN doct. PC/EX/ 
92/Add. 1) : 

“ 
.  .  .  to undertake, following the dissolution of the League of Na- 

tions and of the Permanent Mandates Commission, the functions 
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Btablis par son comitC exkutif pour ce qui devait devenir la rtsolution 
XIV, le mot transfert (des fonctions et activittis de la Socittd des Nations), 
qui n’apparait plus nulle part dans la r&solution, a fait l’objet d’objec- 
tions prtcises et a CtC &art& parce qu’il paraissait Ctablir une (( continuitk 
juridique qui erz.fuit n’existeraitpas 11 (les italiques sont de now) (Nations 
Unies, dot. PC/LN/2, p, 2-3 et PC/LN/IO, p. 10-l 1). 

b) En ce qui concerne les mandats en particulier 

i) Politique Ptnblie tendant 
h donner la pkfkrence au regime de tutelle 
et h s’appuycr sur ce rkgime 

39. S’agissant des mandats, jusqu’h trois propositions ont CtC formulCes 
B la Commission prkparatoire en vue de crter ce qui eGt CtC un rCgime 
provisoire de mandats sous 1’Cgide des Nations Unies. Tout d’abord, le 
comitC extcutif a recommandk la crCation d’un (~cornitk temporaire de 
tutellen qui await exerch certaines fonctions pendant la ptriode intCri- 
maire .iusqu’au moment oti le regime de tutelle await fonctionnt! B plein 
et qui se serait occupC notamment des (( questions que pourrait soulever le 
transfert B l’organisation des Nations Unies de toutes fonctions et 
responsabilitks assumkes jusqu’ici en vertu du rCgime des mandats )) 
(pour les rtfkrences, voir C.I.J. Recueil 1962, notes au bas des pages 
536-537). S’il y avait ttC donnt suite, cette proposition aurait abouti B 
crCer une sorte de rtgime inttrimaire des territoires sous mandat, appli- 
cable soit jusqu’au moment oh ces territoires auraient CtC placCs sow 
tutelle soit dans f’hypothke ozi ils ne le seraient pas. Mais, h la Commission 
prkparatoire mbme, I’idCe de crCer un comitC temporaire de tutelle a 
suscitt diverses objections, principalement de la part de I’URSS et il 
n’y a pas ttC donnb suite. En fait la Commission a formulk B l’intention de 
I’AssemblCe gCn&ale une recommandation toute differente consistant h 
envisager la conversion des mandats en tutelles. Cette recommandation a 
finalement pris la forme de la rtsolution XI de 1’AssemblCe g6nCrale en 
date du 9 fkvrier 1946, que j’examinerai plus loin. 

40. Deux autres propositions formukes par les Etats-Unis au comitC 
exhtif les 14 octobre et 4 dtcembre 1945 auraient CtC plus effhaces 
encore car, si elles avaient CtC adoptdes, elles auraient trb prCcisCment 
et expresskment accompli ce que l’on pretend aujourd’hui avoir ttC 
rkalist par voie de conskquence implicite, alors mCme que ces deux propo- 
sitions n’ont pas eu de suite. A certaines diffkrences de rkdaction prks, les 
deux propositions avaient le m&me effet et on peut voir quelle en Ctait la 
nature dans le passage cit6 ci-aprks, oti il est recommandk de charger 
notamment un cornit& temporaire de tutelle (Nations Unies, dot. PC/ 
EX/92/Add. 1) 

(I [d’lexercer, g la suite de la dissolution de la SociCtB des Nations et 
de la Commission perinanente des mandats, les fonctions qu’assurait 
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previously performed by the Mandates Commission in connection 
with receiving and examining reports submitted by Mandatory 
Powers with respect to such territories under mandate as have not 
been placed under the trusteeship system by means of trusteeship 
agreements, and until such time as the Trusteeship Council is 
established, whereupon the Council will perform a similar func- 
tion”. 

But after tabling these proposals the United States delegation did not 
further proceed with them. Instead, the Preparatory Commission recom- 
mended, and the Assembly adopted, Resolution XI mentioned at the end 
of the preceding numbered paragraph above. The full text of the relevant 
parts of this Resolution will be found on page 624 of I.C.J. Reports 1962. 
It was addressed to “States administering territories now held under man- 
date”; but all it did was to welcome the declarations made by “certain” 
of them as to placing mandated territories under trusteeship, and to 
“invite” all of them to negotiate trusteeship agreements for that purpose 
under Article 79 of the Charter;-not a word about the interim posi- 
tion,-not a word about the situation regarding any mandated terri- 
tories in respect of which this invitation was not, and continued not to be, 
accepted. This piece of history confirms the existence of a settled policy 
of avoidance of mandates as such. 

(ii) ThefinalLeugue pf Nations 
Resolution of18 April 1946 

41. Precisely the same attitude characterized the behaviour of those 
Members of the ‘United Nations who were also Members of the League 
when, in their latter capacity, they attended the final Geneva meeting for 
the winding up of the League. Here again was an opportunity of doing 
something definite about mandates,-for (with the exception of Japan, 
necessarily absent) all the mandatories were present, and would be bound 
by any decisions taken,-since, according to the League voting rule, 
these had to be taken by unanimity. The terms of the resulting Resolution 
of 18 April 1946 will be considered in greater detail later, in connexion 
with the question whether they implied for the mandatories any under- 
taking of accountability to the United Nations in respect of their mandates 
as such. Suffice it for present purposes to say.that after recognizing that, 
on the dissolution of the League, the latter’s “functions with respect to 
Mandated Territories will come to an end”, the Resolution merely nofed 
that “Chapters XI, XII and XIII of the Charter of the ‘United Nations 
embody principles corresponding to those declared in Article 22 of the 
Covenant of the League” ,-and then went on to take note of the “expressed 
intentions” of the mandatories to continue to administer their mandates 
“in accordance with the obligations contained” in them, “until other 
arrangements have been agreed between the United Nations and the 
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auparavant la Commission permanente des mandats en ce qui con- 
cerne la reception et l’examen des rapports soumis par les Puissances 
mandataires sur les territoires SOLIS mandat qui n’auraient pas CtC 
places sous le regime de tutelle en vertu d’accords de tutelle, jusqu’au 
moment o-51 le Conseil de tutelle sera constitue et remplira a son 
tour ime fonction analogue 1). 

Mais, apres les avoir deposees, la delegation des Etats-Unis n’a plus rien 
fait au sujet de ces propositions. En fait la Commission preparatoire a 
recommande et I’Assemblee gemkale a adopt5 la resolution XI dont je 
fais ttat a la fin du paragraphe 39 ci-dessus et dont les passages pertinents 
sont inttgralement cites dans C.I.J. Recueil1962, page 624. Cette resole- 
tion s’adressait aux R Etats qui administrent des territoires en vertu d’un 
mandat )), mais elle se bornait a accueillir avec satisfaction les declarations 
de I( certains )) d’entre eux qui avaient manifest6 I’intention de placer des 
territoires sous mandat sous le regime de tutelle et a inviter tous ces 
Etats a negocier a cette fin des accords de tutelle conformement a l’article 
79 de la Charte: pas un mot sur ce qu’il fallait faire dans I’intervalle, pas 
un mot sur la situation des territoires SOLIS mandat pour lesquels, le cas 
CchCant, cette invitation n’ttait pas acceptee et n’allait pas l’&tre. Ce 
point d’histoire confirme I’existence d’une politique deliberte consistant 
a ne rien dire des mandats en tant que tels. 

ii) Rt%olutionJinale de la Sock?th 
des Nations du 18 awil 1946 

41. C’est precisement cette attitude qui s’est manifestee chez les Mem- 
bres de I’ONU qui Ctaient Cgalement Membres de la SdN lorsque, a ce 
titre, ils ont assist6 a la derniere reunion de Geneve ou il devait 5tre mis 
fin a I’activite de la SdN. L’occasion se presentait la encore d’adopter des 
dkisions prtcises sur les mandats: exception faite du Japon qui Ctait 
nkessairement absent, tow les mandataires Ctaient assembles et allaient 
se trouver lies par les decisions tventuellement prises puisque, comme il 
Ctait de rbgle a la SdN, ces decisions devaient btre adopt&es a l’unanimite. 
Je reviendrai sur les details de la resolution du 18 avril 1946 quand je 
rechercherai si elle supposait que les mandataires s’engageaient a rendre 
compte d I’Organisation des Nations Unies pour leurs mandats en tam 
que tels. II suffira ici de rappeler que cette resolution, aprbs avoir rec~wru 
que la dissolution de la SdN (1 mett[ait] fin a ses fonctions en ce qui 
concerne les territoires sous mandat B, s’est contentee de rioter que 1~ des 
principes correspondant a ceux que declare I’article 22 du Pacte [Ctaient] 
incorpores dans les chapitres XI, XII et XIII de la Charte des Nations 
Unies 11, pour noter ensuite que les mandataires avaient I( exprime leur 
intention 1) de continuer a administrer leurs mandats (( conformtment aux 
obligations contenues )) dans ceux-ci I( jusqu’a ce que de nouveaux arrange- 
ments soient pris entre les Nations Unies et les divers [mandataires] 1). 
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respective [mandatories]“, .--again an allusion to, and a looking towards, 
the trusteeship system which, under the Charter, required the negotiation 
oftrusteeship agreements. The interim position, and the position concern- 
ing any mandates in respect of which no trusteeship agreements were 
negotiated, was thus left to the operation of an ambiguous general 
formula, the precise effect of which (to be considered later) has been in 
dispute ever since. 

42. The view that it was once more the trusteeship system that those 
concerned had in mind is borne out by the fact that the Board of Liqui- 
dation set up by the League Assembly to dispose of the League’s assets- 
in handing over the archives of the League’s mandates section to the 
United Nations-said in a report, the relevant part of which was entitled 
“Non-Transferable Activities, Funds and Services”-(my italics), that 
these archives “should afford valuable guidance to those concerned with 
the administration of the trusteeship [not the mandates] s)Jslenz”-my 
italics). It then also declared that “the mandates system inaugurated by 
the League has thus been brought to a close” (L. of N. dot. C.5.M.5, 
p. 20). In short, as Lord McNair said in 1950 (1.C.J. Reports 1950, p. 161), 
in a very pertinent verdict on the April 1946 resolution, it 

‘L 
.  .  .  recognized that the functions of the League had come to an end; 

but it did not purporf to trmufer them . . . to the United Nations” 
(my italics) 2R. 

After adding that he did not see how this resolution could “be construed 
as having created a legal obligation . . . to make annual reports to the 
United Nations and to transfer to that Organization . . . the supervision 
of [the mandates]” he concluded that: “At the most, it could impose an 
obligation to perform those obligations . . . which did not involve the 
activity of fheL,eagtre”-(my italics). 

43. There were however two further circumstances which suggest 
conclusively that no interim mandates rCgime was contemplated at 
Geneva- 

(a) The “Chinese” &a&---In the first place (and what must resolve all 
doubts) is the fact that quite a different type of resolution had previously 
been proposed but not proceeded with. This was what has b&come known 
in the annals of the SW, Africa complex of cases as the “Chinese” or 
“Liang” draft, from its source of origination, and it was in complete 
contrast to what was eventually adopted, It ran BS follows: 

‘* In other words there was (it cannot too often be repeated) no assignmenl, so 
that the acceptance of a WV party to the Mandate (the United NationS) by way of 
novation needed the Mandatory’s consent, 
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11 s’agissait 11 encore d’une anticipation et d’une allusion au rCgime de 
tutelle qui, conformkment B la Charte, exigeait la nkgociation d’accords de 
tutelle. Entre-temps, et s’agissant de tout mandat pour lequel il n’btait 
pas nCgociC d’accord de tutelle, on s’en remettait a I’application d’une 
formule g&k-ale et ambigu&, dont l’effet prkis, que j’Ctudie plus loin, 
n’a jamais cessC de prEter a controverse. 

42. L’idCe que c’&ait une fois de plus au rCgime de tutelle que les 
intCressCs songeaient trouve sa confirmation dans le fait que le Comitt de 
liquidation crCC pour liquider les avoirs de la SdN a dit - en remettant h 
1’ONU les archives de la section des mandats de la SdN, dans un rapport 
dont le passage pertinent s’intitulait (( ActivitCs non tralwfkrables, fonds et 
services 1) (les italiques sont de nous), clue ces archives (I donneraient des 
indications prkieuses & ceux qui seraient chargks de l’administration du 
rdgime de tutelle [et non du systbme des mandats] )) (les italiques sont de 
nous). Ce m&me ComitC de liquidation a dCclarC en outre que K le syst&ne 
des mandats inaugur par la SdN avait ainsi pris fin )) (SdN, dot. C.5.M.5., 
p. 20). Bref, comme l’a dit en 1950 lord McNair (C.1.I.J. Recueil 1950, 
p. 161), en portant un jugement trb pertinent sur la r&solution d’avril 
1946, I’AssemblCe 

~reconnaissait que les fonctions de la Socittd des Nations avaient 
pris fin ; mais elle ne se proposait pas de les tratwferer .*, aux Nations 
Unies 1) (les italiques sont de nous) 2H. 

Aprbs avoir ajoutk qu’il ne voyait pas comment ((on peut interpreter 
cette resolution comme ayant cr66 une obligation juridique .., de presenter 
des rapports anriuels aux Nations Unies et de transfkrer h cette Organi- 
sation la surveillance [exercke sur les mandats] I), lord McNair concluait: 
u tout au plus cette rEsolution pouwit-elle imposer le devoir de s’acquitter 
des obligations ,.. qui ne font pas intervenir l’activit6 de la Socie’tk des 
Nations )) (les italiques sont de now.). 

43. Deux autres Bltments permettent par ailleurs de soutenir de fapon 
concluante qu’il n’a pas Ctk envisage g Genke de crter de systeme 
inthimaire de mandats. 

a) Le ccprojet chinois )). - II y a tout d’abord le fait, qui doit dissiper 
tous les doutes, qu’une r6solution d’un type tout diffhent avait BtB au- 
paravant proposke mais qu’il ne lui avait pas Btt donnk suite. C’Btait la 
proposition, radicalement diffkrente de celle qui a ttk finalement adopt&e, 
que, dans les annales de l’ensemble des affaires relatives au Sud-Ouest 
africain, on appelle dbsormais d’aprks ses origines le I( projet chinois)) 
ou le (( projet Liang )). Cette proposition s’tnoncait comme sait: 

2R En d’autres termes, et on ne Ic r&p&era jamais assez, il n’y eut pas cession, 
de sorte que l’acceptation d’une partie now& au mandat (I’Organisation des 
Nations Unies) k la syite d’une novation await exigk le consentcment du mandataire. 
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“The Assembly, 
Considering that the Trusteeship Council has not yet been 

constituted and that all mandated territories under the League have 
not been transferred into trusteeship territories; 

Considering that the League’s function of supervising mandated 
territories should be Iransferred to the United Nations, in order to 
avoid a period of inter-regnum in the supervision of the mandatory 
regime in these territories;-(my italics), 

Recommends that the mandatory powers as well as those adminis- 
tering ex-enemy mandated territories shall continue to submit 
annual reports to the United Nations and to submit to inspection 
by the same until the Trusteeship Council shall have been constituted.” 

Although this proposal would have required amendment on account of 
certain technical errors and defects, it needs but a glance to see that, had 
the subsfavrce of it been adopted, it would have done precisely what has 
since so continually and tediously been claimed as having been done by 
the Resolution actually adopted on 18 April 1946. It would have imposed 
upon the mandatories an obligation at least to seek United Nations 
supervision and submit to it, if forthcoming, during what the proposal 
termed the “period of inter-regnum” in respect of mandates. Whether 
the United Nations would have accepted. the suggested function-and 
naturally no resolution of the League could have compelled it to do so- 
is beside the point. The inescapable fact remain.s that, for whatever 
reason (and that reason does not appear upon the record) the proposal 
was not adopted; and matters cannot therefore, in law, be exactly the 
same as if it had been. Tf any further proof were needed it could be found 
in the fact that Dr. Liang himself, in speaking on the Resolution of 18 
April 1946, as actually adopted, recalled his earlier (non-adopted) draft, 
and, after stating that the trusteeship articles of the United Nations 
Charter were “based largely upon the principles of the mandates system”, 
added “but the jLnctions oi the League in that respect were not transferred 
automatically to the United Nations”-(my italics). Therefore, he said, 
the Assembly of the League should “take steps to secure the continued 
application of [those] principles”. But in fact the Assembly of the League, 
like the Assembly of the United Nations, decided to rely for that purpose 
on the (non-obligatory) conversion of mandates into trusteeships, or 
else on Article 73 (e) of the Charter to which I’ now come. 

(b) Tl?e reference to Challter XI of the Charter in the Resolution of 18 
April 19#6--This is the second significant circumstance showing how 
minds were working at Geneva in April 1946. The Resolution of 18 April 
(paragraph 3-see ante paragraph 41) referred not only to Chapters XII 
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(( L’Assemblbe, 
Considkant q~re le Conseil de tutelle n’a pas encore 6t~ con&u& 

et que tous les territoires SOLIS mandat de ]a So&$& des Nations 
n’ont pas encore CtC transform&s en territoires sous tutelle; 

Considerant qu’il y aurait lieu, afin d’e’viter toate interruption dans 
la surveillance du r&Yme des mandats dans ces territoires, de trans- 
,fhrer B I’Organisation des Nations Unies ies fonptions assumees 21 
cet Bgard par la SociBtb des Nations [les italiques sont de nous] ; 

Recomrnande que les Puissances mandataires ainsi que les Puis- 
sances administrant des territoires sous Mandat ex-ennemi con- 
tinuent i p&enter aux Nations Unies des rapports annuels et ac- 
ceptent que ces territoires soient inspect&s par YOrganisation, 
jusqu’au moment ob le Conseil de tutelle aura BtC constitd. )I 

Cette proposition await appek des amendements parce qu’elle contenait 
certaines erreurs d’ordre technique, mais il suffit d’un coup d’ozil pour 
voir que, si 1’011 en avait retenu la substance, elle await accompli prtcisb- 
ment ce qu’on pretend depuis Iors, avec une Constance si lassante, avoir 
BtB accompli par la rCsolution qui a kt& adopt&e en fait le 18 avril 1946. 
Cette ((rksolution chinoise x await impose aux mandataires au moins 
l’obligation d’offrir d’accepter la surveillance de I’ONU et de s’y sou- 
mettre effectivement, le cas C&ant, tant que durerait ce que la proposi- 
tion appelait une ~(interruption)) relativement aux mandats. Quant B 
savoir si I’ONU aurait ou non accept& d’assumer cette fonction - car 
ce n’est Bvidemment pas une rdsolution de la SdN qui aurait pu l’y con- 
traindre - la question est saris pertinence. Le fait certain est que, pour 
une raison quelconque qui ne ressort pas du comple rendu, la proposition 
n’a pas ttt adoptke; les chases ne peuvent done pas &tre en droit exacte- 
ment les mEmes que si elle l’avait Btk. Si I’on avait besoin d’une preuve 
supplkmentaire, on pourrait la trouver dans le fait qu’l propos de la 
r&solution du 18 avril 1946 telle qu’elle a CtC adoptbe, M. Liang lui-m&me 
a rappelt son texte antkrieur non adopt& et, aprbs avoir dit que les articles 
de la Charte des Nations Unies sur la tutelle 6taient fond& ((en grande 
partie sur les principes du systkme des mandats 11, a ajoutb (( ?nais les 
fonctions pertinentes de la Sock% n’onf pas e’te’ transmises automatique- 
ment al/x Nukwzs Unies )) (les italiques sont de nous). Par suite, a-t-i1 dit, 
1’Assemblte de la SociBtt des Nations (( devrait prendre des mesures pour 
assurer la continuitk d’application des principes du systbrne des mandats N. 
Mais en fait I’AssemblCe de la SdN comme 1’Assemblte gdn6rale des 
Nations Unies a d&id& de s’appuyer a cet effet sur la conversion (non 
obligatoire) des mandats en tutelles, ou bien sur l’article 73 e) de la 
Charte dont je vais maintenant traiter. 

b) La r@&ence au chapitre XI de la Charte clans la re’solution da 18 avril 
1946. - Voici un second BlBment significatif qui montre quel a d6 be 
Ie cows des id&es B Genbve en avriI 1946. La r&solution du 18 avri1 
(par, 3 - voir ci-dessus par, 41) fait &tat non seulement des chapitres 
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and XIII of the Charter (trusteeships) but also to Chapter XI (non-self- 
governingterritories). The reasons for this were given in the joint dissenting 
Opinion of 1962, at pages 541-545 of the 1962 volume of Reports, where 
attention was drawn to the virtual reproduction in the principal provision 
of Chapter XI (Article 73) of the language of Article 22, paragraph 1, 
of the League Covenant (both texts were set out for comparison in foot- 
note 1 on p, 541 of that Opinion). The significance of the reference to 
Chapter XI in the Geneva Resolution-a reference that would otherwise 
have had no object-is as showing (i) that the delegates, including the 
various mandatories, regarded mandated territories as being in any event 
in the non-self-governing class, and (ii) that they regarded reporting under 
paragraph (ej of Article 73 as an alternative to the placing of mandated 
territories under trusteeship, at leusl in fhe sense of being something that 
would fill in the gap before the latter occurred, 01’ if it Adnot occur at all. 
Furthermore, it had this advantage, that although it involved a less 
stringent form of reporting than specifically mandates or trusteeship 
reporting, and one moreover that did not involve actual accountability 
as such (see paragraph 59 below), it was obligatory for member States 
of the United Nations administering non-self-governing territories,- 
whereas the Charter created no obligation to place mandated or other 
territories under the trusteeship system. If therefore it be contended that 
there could not have been an intention to leave the “gap” totally un- 
filled, the answer is that this is how it was intended to be filled;-and 
there is evidence that several delegates and/or governments understood 
the matter in that sense (see I.C.J. Reports 1962, pp. 543-544). But 
equally clear it is that the gap was not intended to be filled on the basis 
that mandatories would, ns mandatories, become accountable to the 
United Nations,-for if that had been the intention, the obvious course 
would have been followed of setting up an interim rCgim.e specifically for 
mandates as sucl~, and inviting the United Nations to supervise it. There 
was therefore an implicit rejection of that course,-and ;f it is sought to 
explain matters (or explain them away) on the ground that the United 
Nations, being intent on the conversion of all mandates into trusteeships, 
would probably not have accepted the invitation, then surely this is an 
explanation that speaks for itself and can o~lly confirm the view here put 
forward. 

*  
*  :I: 

44. In relation to all these various attempts to bridge the gap between 
mandates and trusteeships, or alternatively to place continuing mandates 
on a more regular footing, the claim made in the Opinion of the Court 
is that their non-adoption did not necessarily imply a rejection of the 
underlying idea contained in them, I myself had always thought that 
the absolutely classic case of implied rejection was when a proposal 
had been considered and not proceeded with-it being, as a matter of 
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XII et XIII de la Charte concernant le rkgime de tutelle, rnais aussi du 
chapitre XI visant les territoires non autonomes. L’explication en a BtB 
donnCe dans l’opinion dissidente commune de 1962 (C.I.J. Recueil 1962, 
p. 541-545), oil il est soulignk que la disposition essentielle du chapitre 
XI, 2 savoir I’article 73, reprend pratiquement mot pour mot I’article 22, 
paragraphe 1, du Pacte de la SdN (les deux textes sont reproduits aux 
fins de comparaison dans le m&me volume du Read, p. 541, note I), 
La port&e de cette rbfkrence au cllapitre XI de la Charte dans la r&solution 
de Genbve, rbfkrence qui autre.ment serait saris objet, est qu’elle montre: 
i) que les dkkgations, notamment celles des divers pays mandataires, 
conddkraient les territoires sous mandat comme relevant en tout Btat 
de cause de la catdgorie des territoires non autonomes; ii) qu’& leur avis 
la presentation de rapports conform&nent A I’article 73, alinka e), 
pouvait remplacer la misc SOLIS tutelle des territoires sous mandat en ce 
~en.s au mains que cela permettrait de combler le vide avant la mise SOLIS 

tutelle ou duns le cas 02 il n’y await pas de misc sot/s tutelle. Cette dis- 
position avait en outre LIII avantage: si elle imposait de transmettre des 
rapports sous une forme mains contraignante que pour les territoires 
sous mandat OLL les territoires sow tutelle et si en owe il ne s’agissait pas 
vkritablement de rendre compte (voir par. 59 ci-aprbs), elle Btait obliga- 
toire pour les Bats Membres des Nations Unies administrant des terri- 
toires non autonomes, alors que la Charte n’obligeait pas B placer les 
territoires sous mandat ou autres sous le rkgime de tutelle. Par cons& 
quent, lorsqu’on soutient que I’intention ne pouvait pas &tre de laisser 
subsister le (( vide B, la rkponse est que c’est justement 18 la faGon dont il 
devait Ctre comblt; certains ClCments donnent d’ailleurs B penser que 
plusieurs dkltgations et/au gouvernements l’entendaient bien ainsi (voir 
C.I.J. Recueil 1962, p. 543-544). Mais il est tout aussi clair que I’intention 
n’6tait pas de combler le vide en rendant les mandataires en tant que tels 
responsables devant 1’ONU; sinon, la solution Cvidente aurait CtB de 
crker un rbgime inttrimaire concernant les .mandats en tant que tels et 
d’inviter I’ONU ?I en surveiller l’application. Cette solution a done tt6 
implicitement rejetke et, si I’on veut expliquer les chases, ou trouver une 
kchappatoire, en disant que les Nations Unies, dtcidbes ZI obtenir la 
transformation de tous les mandats en tutelles, n’auraient probablement 
pas accept& I’invitation, cette explication se passe de commentaire et ne 
peut que confirmer les vues expostes ici, 

44. S’agissant de toutes ces tentatives tendant soit B combler 1’Ccart 
entre mandats et tutelles, soit g rkgulariser la situation des mandats 
subsistants, I’avis de la Cour est que la non-adoption de ces diverses 
propositions n.‘impliquait pas nkessairement le rejet de l’idke dont elles 
prockdaient. J’avais moi-m&me toujours pens.6 que le cas tout B fait 
classique du rejet ilnplicite d’une proposition est celui oti, we proposition 
ayant CtB examinke, il ne lui a pas BtC donne suite - Btant entendu qu’en 
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law, quite irrelevant why , 2L) When an idea has been put forward, in 
much the same terms, on several different successive occasions, but 
not taken up, only the strongest possible contra-indications (if any there 
could be) would suffice to rebut the presumption-if not of rejection-at 
least of deliberate non-acceptation. If something is suggested but not 
provided for, the situation cannot be the same as if it had been. If there is 
a series of proposals substantially in the same sense, none of which is 
adopted, the quite different resolutions that eventually were adopted 
cannot be interpreted as having the same effect as those that were not. 
Even a non-jurist can hardly fail to admit the logic of these propositions. 

(c) Rensons jar and signi$cance of the United Nations 
attitude on mandates 

45. These persistent avoidances of any assumption of functions regard- 
ing mandates-even on an interim or temporary basis-are clear evidence 
of a settled policy of disinterest in anything to do with them that did not 
take the form of their conversion into trusteeships. This is borne out 
by an additional factor, namely that in spite of the considerations set out 
in paragraph 43 (b) above, the United Nations Assembly was, from the 
start, unwilling to allow that Article 73 of the Charter could be regarded 
as relating to mandated territories and, when it did receive reports about 
SW. Africa transmitted on that basis (see paragraphs 59 and 60 below), 
insisted on dealing with them through the Trusteeship Council. Individual 
episodes, occurring in isolation, might not have meant very much, but 
the cumulative effect of them, taken as a whole, is overwhelming, and can 
lead to only one conclusion; nameIy that the United Nations did not intend 
to take over any political function from the League except by special 
arrangements that were never made,---and that, as part of this policy, 
it did not want to become involved with mandates as such. This attitude 
was in fact understandable. In the first place, since the Charter made no 
express provision for the supervision of mandated territories by the 
United Nations, except if they were converted into trusteeships, which 
must be a voluntary act and could not be compelled, there was no legal 
basis upon which the Organization could claim to be entitled to supervise 
mandates not so converted. No separate machinery for doing so was 
instituted by the Charter, so that this would have had to be created 
adlzoc-withdoubtful legality. To supervise ma&te,s through the Trustee- 

“) At international conferences proposals are often not proceeded with because 
their originators realize that they would not be agreed to,-and this of course 
speaks for itself. Alternatively, they are often not proceeded with because, even 
though desirable in themselves, they wollld involve difficulties, or entail certain 
corresponding disadvantages;-but in that event a choice is made, and as a matter 
of law it cannot afterwards be claimed that “in reality” the proposal WCIS accepted, 
or that at least it was not “truly” rejected. Such pleas are of a purely subjective 
character,-and psychology is not law. 
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droit le motif du rejet est saris pertinence 2Q. Quand une idke prbsentke B 
diverses reprises en termes presque identiques n’a pas 6th retenue, seules 
les raisons contraires les plus fortes, si tant est qu’elles existent, peuvent 
faire tomber la pr&omption qu’il y a eu sinon rejet, du moins non- 
acceptation dt%bBr6e. Si l’on a prksentb une suggestion qui n’a pas BtB 
reprise dans une disposition expresse, la situation ne peut Ctre la m&me 
que si elle l’avait et& Lorsqu’une s&rie de propositions allant pour l’essen- 
tie1 daas le m&me seas n’ont pas CtB retenues, les rksolutions toutes dif- 
fkrentes qui ont en definitive Bt6 adopt&es ne sauraient s’interprkter 
comme ayant le mCme effet que les propositions non approukes. I1 n’est 
gukre besoin d’&tre juriste pour se rendre ZJI pareille logique. 

C) Mot@ expliquant l’attitude de 1’Organisation des Nations Uties 
WI’ les man.dats et importance de cette attitude 

45. Le fait que l’on ait avec tant de persistance tvitk d’assumer toute 
fonction en mat&e de mandats - fit-ce B titre intkrimaire ou temporaire 
- ttmoigne d’une volontk bien arr&tke de se dksintkesser dans ce do- 
maine de tout ce qui n’6tait pas conversion en tutelle. Un autre fait le 
confirme: l’Assembke g&n&ale des Nations Unies s’est refude d&s le 
dkpart, malgrk les considerations exposbes au paragraphe 43 6) ci- 
dessus, 5 permettre que l’article 73 de la Charte soit interprktt comme 
ayant trait aux territoires SOLIS mandat; saisie de rapports sur le Sud- 
Ouest africain transmis & ce titre (voir par. 59 et 60 ci-dessous), elle a 
tenu k les faire examiner par le Conseil de tutelle. Des Cpisodes isol& 
n’auraient peut-&tre pas signif% grand-chose, mais l’effet tumult de ces 
elements pris ensemble devient irrtsistible et ne permet qu’une conclu- 
sion: I’ONU n’avait l’intention de prendre en charge aucune fonction 
politique de la SdN en dehors d’arrangements spkiaux qui n.‘ont jamais 
BtB COIIC~LIS et, en vertu de cette politique, elle ne voulait rien avoir B faire 
avec les mandats comme tels. Cette attitude peut se comprendre. Tout 
d’abord, du moment que la Charte ne prbvoyait rien pour la surveillance 
des territoires sous mandat par I’ONU B moins qu’ils ne soient place% 
sous tutelle, ce qui devait &tre nkcessairement un acte volontaire et ne 
pouvait Btre impos6, il n’y avait rien sur quoi l’organisation pat se 
fonder en droit pour se prktendre habiZitc!e ?I surveiller les mandats qui 
n’auraient pas tt8 convertis en tutelles. La Charte n’instaurait & cette 
fin aucun mkcanisme distinct, de sorte qu’il aurait fallu tout spkcialement 
en creer un, dont la lkgalitd eat CtB contestable, Faire surveiller les terri- 

*r) Dans les confkrences internationales, il arrive souvent que des propositions 
n’aient aucune suite parce que leurs auteurs ont constate qu’elles ne seraient pas 
awepEes, ce qui se passe de commentaire. Ou encore il ne leer est pas don& suite 
parce que, m&me si elles sont en elles-msmes opportunes, elles susciteraient des 
difficult&s 01.1 entraineraient certains inconvknients: mais en oareil cas un cAoix 
est fait et, en droit, on ne peut pas soutenir ensuite que la propdsition a 616 acceptke 
((en rkalitt N ou qu’8 tout le moins elle n’a pas 6tB CC vkitablement ~1 rejetke. Ces 
arguments sent d’ordre purement subjectif: ne confondons pas droit et psychologie. 
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Ship COuIlcil would ]laVe been taIlt~UllOllIlt t0 tI%iltiIlg thCIl1 ;lS ti-iISt terri- 

tories a]t]lough they Ilad not been placed 1lIldeI’ tIUStCCShip, und did not 
haveto be, [n ConseqLience, all e@OrtS hild tl) bC ~~~Il~CIltIXttX~ 011 en&a- 

pouring to bring the various mandates into the lrliStCCsili~~ system. 
46. Secondly, there cannot be any ShtldOw Ol’ dOtIbt thL\t (itport from 

tile general unwillingness to take over League functions) the reason for 
the re]uctaIlce to aSSLIIlle any rob.2 Id~ltiVC tO Illillld~ltEi W:LS the few that 

to do so would or might tend to perpetuate the ~~~nr~cl:ltcs system by 
acting as an inducement to mandntorics to ninintnin the S~NIIIS C/M and 
refrain from submitting to the trusteeship system (see I.c’.J. &/WIVS 19h.2, 
pp. 540-54)). In this connexion a point to IlOtC-4llOUgl~ Ollly an incidental 
one-is that the latter system was in certain respects more onerous for 
the mandator& than the mandates system-in particular as regards the 
character and composition of the body that WOLIM IX advising the super- 
visory authority, In the case of mandales, this WAS the Permanent Man- 
dates Commission, which was made up of indepcndcnt experts of great 
experience in such matters, acting in their personal Cilp:lCity, llot as 

representatives of their governments, Nld not acting under ollicial 
instructions, In the case of the trusteeship system it W;Is to he tile Trustee- 
ship Council, a political body consisting of representatives of govern- 
ments acting under instructions 30. UC tllnt ;lS it Nly, it WilS evidently 
thought desirable to refrain from giving manclntories any excuse for not 
transferring their mandated territories to the trusteeship system, such as 
they might well have considered themselves to have hnll, if ;ln alternative 
in the shape of an ad hoc continuation of the mandates system had been 
afforded them. There was in acldition the psychologicul factor of avoiding 
any suggestion, even indirect, that, possibly, not all mandated territories 
would be transferred to trusteeship, such as might have been conveyed 
by making provision for that eventuality, 

47. Such then were the reasons for the United Nations attitude about 
mandates. But to establish the ~‘eoso/~s for something is not to cnrlcel out 

the resulf,as theopinion of the Court often seems to be trying to maintain. 
Reliance on the proposition that, to find a sntisl’actory explanation of 
wily a proposal was not adopted, is equivalent to demonstrating that it 
was not really rejected;-and so it must bc treated as il’ it had “really” 
been nclopted, cannot enhance respect for law as a discipline. 

‘” This of course was mitigated by the fact that IlilIf the members of the Trustee- 
ship Council had to consist: of representatives of acIminis~cring Powers. 
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toires sous mandat par le Conseil de tutelle eiTit BtB les traiter comme des 
territoires SOLIS tutelle, alors mCme qu’ils n’avaient pas 6tB places sous le 
regime de tutelle, ce 8. quoi rien n’obligeait. Aussi fallait-il faire porter 
tow les efforts sur la transformation des mandats en tutelles. 

46. En second lieu, il n’y a pas l’ombre d’un doute que, mis & part le 
peu de disposition k reprendre des fonctions de la SdN, on rkpugnait 
spkcialement a assumer un rBle en matibre de mandats parce qu’on 
craignait, ce faisant, de tendre ti perpktuer OLI de risquer de perpktuer le 
systkme des mandats en encourageant les mandataires k s’en tenir au 
skzfu c/110 et & ne pas se soumettre au regime de tutelle (voir C.Z. J. Recueil 
1962, p, 540-541). A ce sujet, un point g noter, encore qu’incident, est 
que le regime de tutelle Btait 5 certains Bgards plus contraignant pour les 
mandataires que le systkme des mandats, en particulier pour ce qui con- 
cerne la nature et la composition de I’organisme devant assister 1’autoritC 
de surveillance. Dans le cas des mandats, c’ktait la Commission perma- 
nente qui remplissait ce r81e et elle etait cornpoke d’expects indkpendants 
particulikrement expCrimentb, agissant B titre personnel et non pas en 
tant que reprksentants gouvernementaux tenus par des instructions 
officielles. Dans le rtgime de tutelle, ce serait le Conseil de tutelle qui 
jouerait ce r8le, c’est-d-dire un organe politique compose de repr6entants 
gouvernementaux agissant sur instructions jo, En tout Ctat de cause, 011 
estimait manifestement utile de ne dormer aux mandataires aucun prk- 
texte pour ne pas placer sous tutelle leurs territoires sous mandat, et un 
tel prktexte leur efit peut-Ctre 6th fourni si on leur avait offert comme 
second choix la possibilitk de prolonger le systkme des mandats. 11 fallait 
compter en outre avec un &%nent psychologique: la nkcessitk de ne pas 
laker entendre, flit-ce indirectement, que les territoires sous mandat 
ne seraient pent-btre pas tous places SOLIS le r6gim.e de tutelle, ce qu’on 
risquait de faire en adoptant des dispositions expresses en we de cette 
kventualitk. 

d) Conclusions relatives aux cffefs,juridiques de cette attitude 
de I’Organisation des Nations Unies 

47. Voilk done conlment s’explique l’attitude de I’Organisation des 
Nations Unies au sujet des mandats. Mais trouver I’explication d’un 
phbnomkne, ce n’est pas ell efFacer Ie Awltat, contrairement & ce que 
l’avis consultatif de la Cour semble souvent laisser croire. Dire que, si 
l’on trouve une explication satisfaisante du rejet de telle ou telle proposi- 
tion, c’est comme si l’on demontrait que la proposition n’a pas 6tk 
vkitablement rejete’e, et qu’il convient done de considkrer ladite proposi- 
tion comme (( vkitablement I) adopt&e n’est pas de nature & accroetre le 
respect que peut inspirer le droit en tant que discipline. 

a0 Toutefois le Conseil de tutelle se composait pour moitib de reprksentants des 
puissances administrantes, 

239 



252 NAMIBIA (S.W. AFRICA) (DISS. OP. FITZMAURICE) 

48. What in actual fact did occur in the United Nations, in the period 
1945/1946, was that the Assembly, in full awareness of the situation, 
made an election-or choice. The election, the choice, was this: it was, 
so far as the United Nations was concerned, to be “trusteeship” (though 
not obligatory trusteeship). The taking over of mandates on any other 
basis was, in effect, rejected. That being so, it was not thereafter legally 
possible to turn round and say, as regards any mandated territory not 
placed under trusteeship, that although the United Nations had not 
been given the right to supervise the administration of the territory as a 
trust territory, it nevertheless had the right to supervise it as a mandated 
territory, This would simply be an indirect way of in effect making trustee- 
ship compulsory, which it was not, and was never intended to be. It 
would be like allowing the man who draws the short straw to take the 
long one also! There is an unbridgeable inconsistency between the two 
positions. Despite various warnings, there was an expectation-or hope- 
that, in the end, trusteeship for all mandates would come about; but the 
risk that it might not do so had to be accepted. In the event this expecta- 
tion or hope was realized except in the case of SW. Africa. The failure 
in this one case may have been very annoying or even exasperating,-but 
it could not afford juridical ground for deeming the United Nations ex 
post,facto to be possessed of supervisory functions in respect of mandated 
territories which were not provided for in the Charter (outside the 
trusteeship system), and which the Organization deliberately, and of set 
purpose, refused to assume. In short, so far as SW. Africa was concerned, 
the United Nations backed the wrong horse,-but backing the wrong 
horse has never hitherto been regarded as a reason for running the race 
over again! 

49. The basic mistake in 1945/1946 was of course the failure either to 
make the conversion of mandates into trusteeships obligatory for 
Members of the United Nations, or else expressly to set up an interim 
rBgime for non-converted mandates. But by the time political awareness 
of this mistake was fully, registered, it was already legally too late;- 
neither of these things having been done (because in effect the United 
Nations had preferred to trust to luck) it is hardly possible now to treat 
the situation virtually as if one of them had been. There is surely a limit 
to which the law can admit a process of “having it both ways”. The 
cause of law is not served by failing to recognize that limit. 

:/i 
* :I; 

50. If the foregoing considerations are valid, it results that there is one 
and only one way in which the United Nations could have become 
invested with any supervisory function in respect of mandates, and that 
is by the consent of the mandatory concerned. Whether this was ever 
given by South Africa will now be considered. 
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48. Ce qui en fait s’est passe B l’ONU, pendant la pkriode 1945-1946, 
c’est que I’Assembke g&&ale, parfaitement consciente de la situation, 
a fait u’n choix. Ce choix Btait le suivant: pour I’ONU, la solution devait 
&tre la tutelle, encore que cette tutelle ne flit pas obligatoire. On a done 
en fait refuse de s’occuper des mandats sous toute autre forme quelle 
qu’elle felt. Dans ces conditions, il n’Btait plus possible en u’roit de faire 
volte-face et de dire que, pour tel territoire sous mandat qui n’avait pas 
Bt& plact sous le rkgime de tutelle, mCme si les Nations Unies n’avaient 
pas requ le droit d’en surveiller l’administration comme s’il s’agissait 
d’un territoire sous tutelle, elles avaient nbanmoins celui d’en surveiller 
l’administration j titre de territoire sous mandat. C’eat 6tB tout simple- 
ment un moyen indirect de rendre la tutelle obligatoire, alors qu’elle ne 
1’6tait pas et n’a jamais kt6 censCe I’&tre. C’eGt kt6 promettre g celui qui 
avait tire la courte paille de prendre la longue aussi! Les deux situations 
sont totalement inconciliables. Malgre divers avertissements, on comptait 
fermement - on espkait touCau moins - qu’en d6finitive tous Ies man- 
dats seraient transform& en tutelles; mais il y avait un risque, celui de 
voir cet espoir d&u, et il a fallu l’accepter. 11 se trouve que cette attente 
ou cet espoir ont BtB comblks sauf dans le cas du Sud-Guest africain. 
Cet unique Cchec a peut-&tre CtB t&s irritant, voire exaspkrant, mais il ne 
saurait fournir aucun motif juridique pour considkrer que 1’ONU dktient 
ex postsfacto, en ce qui concerne les territoires sow mandat, des pouvoirs 
de surveillance qui n’ktaient pas prCvus dans la Charte (en dehors du 
regime de tutelle) et que I’Organisation a de propos dtlibkrk refusk 
d’exercer. En bref, dans le cas du Sud-Ouest africain, I’ONU a par% 
sur le mauvais cheval, mais parier sur fe mauvais cheval n’a jamais encore 
paru une raison su&ante de faire recourir toute la course! 

49. L’erreur fondamentale commise en 1945-1946 a kvidemment Bt6 
soit de ne pas rendre obligatoire pour les Etats Membres des Nations 
Unies la conversion des mandats en tutelles, soit de ne pas crier expresst- 
ment, B dkfaut, un regime transitoire s’appliquant aux mandats non 
transform&. Quand on a pris politiquement conscience de I’erreur com- 
misc, il Btait juridiquement d&j& trop tard pour la rtparer; ni l’une ni 
l’autre des solutions susviskes n’ayant Btk adopt&e, parce qu’en fait 
I’ONU a prkf& s’en remettre au sort, il n’est plus gukre possible au- 
jourd’hui de faire pratiquement comme si l’une ou l’autre I’avait etc. 
En droit, on ne peut gagner sur les deux tableaux au-de18 d’un certain 
point. Ce n’est pas servir la cause du droit que de ne pas le reconna’itre. 

* * * 

50. Si les consid&ations ci-dessus sont valables, 1’ONU n’aurait pu 

&tre investie d’un pouvoir de surveillance en ce qui concerne les mandats 
que d’un.e seule facon: par le consentement du mandataire inttressk. 
Je me propose d’examiner ti p&sent si l’ont peut dire que 1’Afrique du 
Sud n’a jamais donnk ce consentement. 
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(i) Absence of any true hrrsis 
ilf COnSenSUS 

51. The question of consent can strictly speaking be disposed of in one 
sentence,-for, once it is clear that at the time, the U&ccl Nations was 
not accepting, was not wanting to assume any function in respect of 
mandates as such, was in fact aiming at the total disappearance of the 
mandates system,-it follows that there was 1Wthillg for the mandatories 
to consent to in respect of mandates, unless they wcrc willing to start 
negotiations for the conclusion of trusteeship agrecmcnts, which they were 
not obliged to do. As Judge Rend said (in I.C.J. /kports l9.50, p, 1’71) 
speaking of events at an even later date (November 1946May 1048), it was 
doubtful “whether the General Assembly was willing, rr/ C/I!)’ str~~yc [my 
italics], to agree to any arrangement that did not involve a trusteeship 
agreement . . .“. In these circumstances there was no basis of consensus 
for any arrangement involving United Nations supervision of mandates 
as nmciates. It would have been necessary for the mandatory’s “consent” 
to have taken the form of a positive petition or plea, which would 
unquestionably have received the answer that if the manda[ory wanted, 
or was prepared to accept, United Nations supervision, all it had to do 
was to negotiate a trusteeship agreement. 

(ii) A Novation ems involved 

52. Several references have been made to this principle, which I 
believe has not, as such, been invoked in the previous proceedings before 
the Court except (implicitly) by Lord McNair and Judge Read in 1950. 
As has been seen in paragraphs 41 and 42 above, the League declared its 
functions with respect to mandates to be “at an end” and that the system 
“inaugurated by the League” had been “brought to a close”. Thcrc was 
no assignment in favour of the United Nations of mandates as such,---nor 
could there have been without the consent of the mandatories, for what 
would have been involved was a new and different parly and therefore, 
in effect, something in the nature of novntion of the obligation. It is well 
established. in law’that a novation which involves the acceptance of a new 
and different party, needs consent in order to be good as such;-and, 
moreover, consent unequivocably and unambiguously cxprcssed, or at 
least evidenced by unequivocal acts or conduct. It is in the light of this 
requirement that the question of consent must be viewed, 
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5. Question de I’acceptation de I’obligation de rendre compte 
et du rsle de surveillance de 

I’Urganisation des Nations Unies 

a) Principes gh?raux 

i) D(faut de base rkelle 
de consen temen t 

5 1. A strictement parler, la question du consentement peut &tre rCglCe 
en une phrase: d&s lors qu’il est clair qu’8 I’Cpoque I’ONU n’avait accept6 
et ne souhaitait assumer aucune fonction relativement aux mandats en 
tant que tels et que son ob.jectif Ctait en fait I’tlimination totale du systkne 
des mandats, il s’ensuit qu’il n’y avait pas lieu pour les mandataires de 
consentir SI quoi que ce soit se rapportant aux mandats, & mains d’Ctre 
disposes a entamer des nkgociations en we de conclure des accords de 
tutelle, ce qu’ils n’ktaient pas obliges de faire. Comme M. Read I’a dit 
(C.Z.J. Recueil 2950, p. 171) B propos d’kvfinements survenus i une date 
plus tardive encore (novembre 1946~mai l948), on pouvait se demander 
n si I’AssemblCe g&kale ttait dtsireuse h aucw /no!ne/?f de souscrire i 
WI accord qui n’impliquait pas un accord de tutelle )) (les italiques sont 
de nous). Dans ces conditions, ii n’y avait aucune raison de consentir ?I 
des arrangements impliquant l’exercice par I’ONU d’une surveillance sur 
les mandats en tant clue /els. Ii aurait fallu que le (( consentement )) du 
mandataire prit la forme d’une demande OLI d’une dknarche positive, 
qui await immanquablement appelC la rkplique, que, si le mandataire 
dCsirait se soumettre & la surveillance de I’ONU ou Ctait disposk a 
I’accepter, il lui suffisait de nkgocier un accord de tutelle. 

ii] IZ y a eu novntion 

52. Plusieurs allusions ont ttC faites a ce principe qui, je crois, n’a 
jamais CtC invoqut en tant clue tel au tours des prtckdentes prockdures 
devant la Cow, sauf implicitement par lord McNair et M. Read en 1950. 
Comme nous I’avons vu aux paragraphes 41 et 42 ci-dessus, la SdN avait 
d6clarC que ses fonctions relatives aux mandats avaient I( pris fin )I et que 
le syst&me (1 inaugur par la SocittC des Nations 1) avait I( ainsi pris fin 1). 
Aucune fonction n’avait Ctt transmise g I’ONU au sujet des mandats en 
tant que tels; cela n’aurait d’ailleurs pu se faire sans le consentement des 
mandataires, vu qu’une des parties await changC, ce qui supposait en 
pratique une novation dans le caractkre de I’obligation. II est constant 
en droit qu’une novation impliquant la reconnaissance d’une partie 
nouvelle et diffkrente n’est valable que s’il y a consentement, et mCme 
un consentement sans Cquivoque ni ambiguitk ou du moins manifest6 
par des actes ou une conduite non Cquivoques. C’est par rapport d 
cette exigence qu’il convient d’examiner la question du consentement. 

241 



254 NAMIBIA (S.W. AFRICA) (DISS. OP. FITZMAURICE) 

(iii) “Statements of Intention” and their legal effect 

53. Given what has been said in the preceding paragraph concerning 
what would be needed in the present context in order to afford adequate 
evidence of consent, there is no need here to consider in detail the many 
so-called statements of intention made on behalf of South Africa and 
other mandatories in 1945 and 1946, indicative of their general attitude as 
to the future of their mandates, from which implications have been sought 
to be drawn in the sense of an acceptance or recognition of a United 
Nations function in respect of mandates as such-i.e., mandates not 
converted into trusteeships ,-for hardly any of them is free from am- 
biguity. I therefore agree with Lord. McNair’s verdict in 1950 (I.C.J. 
Reports 1950, p. 161) that there were “also many statements to the effect 
that the Union Government will continue to administer the Territory 
‘in the spirit of the Mandate’. These statements are in the aggregate con- 
tradictory and inconsistent;” and, he continued, he did not “find in them 
adequate evidence that the Union Government has either assented to an 
implied succession by the United Nations . . . or has entered into a new 
obligation . . .“. 1 would however go further, and say that the various 
statements made, not only on behalf of South Africa but on behalf of 
the other mandatories (see next paragraph), taken broadly in the mass 
(many of them are given at various places from pp. 616-639 of the 1962 
volume of the Court’s Reports) show the following common character- 
istics: (a) they are statements of general attitude, insufficient, and not 
purporting, to convey any definite undertaking; (b) if there was any 
undertaking, it was to continue to administer the mandated territories 
concerned in accordance with the mandates,-and the administration of 
a mandate is of course a separate thing from reporting about that pro- 
cess 31; and (c) they none of them implied any recognition of the exis- 
tence of a United Nations function relative to mandates, or any under- 
takings towards that Organization. I shall now consider the three episodes 
or complexes of episodes that have chiefly been relied on as indicative of 
South African recognition of accountability to the United Nations 
but which, in my view, do not justify that conclusion, 

31 Thercwas an inherent ambiguity in all those phrases whereby the mandatories 
said that they would continue to observe the mandates according to their terms, 
or to observe all the obligations of the mandates; because so far as the reporting 
obligation was concerned, this was, under the mandates, an obligation to report 
to the League Council, still in being up to IS April 1946. Up to that date therefore, 
any mandatory was entitled to interpret its declaration in that sense, and after that 
date to interpret it as being no longer possible of execution on the basis of the 
mandate itself. What is quite certain is that, at the time, no one, whether mandatory 
or not, read these declarations as involving an undertaking then and there to report 
to the Assembly of the United Nations. 
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iii) Les N dkclarations d’intention )) et Iettr efletjuridlque 

53. Etant donnC ce que j’ai dit au paragraphe prtcedent au sujet des 
conditions qui auraient Ctt requises dans le contexte actuel pour faire la 
preuve du consentement, je n’ai pas & examiner en dCtai1 les nombreuses 
~~dklarations d’intention )I qui ont ttC faites par I’Afrique du Sud et 
d’autres mandataires en 1945 et en 1946 pour manifester leur attitude 
g&kale quant & I’avenir de leurs mandats et dont on a cherch6 9 dCduire 
I’acceptation ou la reconnaissance d’une fonction confer&e k I’ONU en 
ce qui concerne les mandats en tant que tels - ceux du moins qui n’avaient 
pas Ctt remplacCs par des accords de tutelle -, car parmi ces ~(dCclara- 
tions d’intention )) il n’en est virtuellement aucune qui soit exempte 
d’ambigui’tt. Je fais done mienne la conclusion form&e par lord McNail 
en 1950 (C.I.J. Recueill9.50, p, 16 1) : 

I( On trouve Cgalement de nombreuses dklarations selon lesquelles 
Ie Gouvernement de I’Union continuera B administrer le Territoire 
(1 dans I’esprit du Mandat D. Ces dkclarations sont, dans l’ensemble, 
contradictoires et peu compatibles les unes avec les autres; je n’y 
trouve aucune preuve suffisante, d&ontrant que le Gouvernement 
de 1’Union ait ou bien accept6 la succession, par implication, des 
Nations Unies . . . ou qu’[il] ait contractk . . . une nouvelle obligation. 11 

J’irai cependant plus loin et je dirai que, considCrCes dans leur ensemble 
les dklarations faites non seulement au nom de 1’Afrique du Sud mais 
aussi au nom des autres mandataires (mention&es au paragraphe suivant 
et reprises pour une bonne part dans C.I.J. Recueil 1962, p. 616-639 
passinz) prksentaient les caractkistiques communes suivantes: a) il 
s’agissait de prises de position g&kales insuffisantes pour Ctablir un 
engagement prtcis et n’y prttendant pas; 6) ?I supposer que des engage- 
ments aient CtC pris, ils consistaient & continuer k administrer des terri- 
toires sous mandat conformtment aux mandats, et administrer est 
Cvidemment tout autre chose que de presenter des rapports concernant 
I’administration 31; c) aucune de ces dklarations n’a reconn u. une fonction 
en mat&e de mandats & I’ONU et n’a vist un engagement quelconque 
envers cette organisation. J’en viens maintenant aux trois kpisodes ou 
skies d’kpisodes qui ont CtB principalement invoquts comme indiquant 
clue 1’Afrique du Sud s’Ctait reconnu des responsabilitk k 1’Cgard des 
Nations Unies, mais qui ne me semblent pas justifier cette conclusion. -~ --. 

H II y  avait une ambigui’t6 jntrinst?que dans to&es les phrases par lesquelles les 
mandataires ddclaraient qu’ils continueraient g observer les termes des accords de 
mandat ou h respecter toutes lcs obligations qui y  ktaient prhes; en effet, aux 
termes des mandats, I’obligation de faire rapport visait le Conseil de la SdN, lequel 
a exist6 jusqu’au 18 avril 1946. Tout mandataire pouvait done interpreter sa d&la- 
ration en ce sens jusqu’h cettc date et l’interprbter ensuite comme n’admettant plus 
aucune possibilitk d’exkcution SW la base du mandat hi-mhe. Ce qui est certain, 
c’est qu’h 1’6poque personne, mandataire ou non, n’a interprttk ces dklarations 
comme des engagements formels de faire rapport h l’Assembl6e ghkrale des Nations 
Unies , 

242 



2.55 

(i) The ,final Leagut qf Nations 
Resolution of 18 April 1945 

54. Features (a), (h) and (c)* ;\S Set Ollt ill the [>t’t’CL’diIlg [XlrilgIIlp]l, 

strong]y characteri& the Geneva ~mXXXdiIl~S dillg ill the fillO/ haguc 

of Nations Resolution of 18 April 1946 A’* on paragraphs 3 und 4 or 
which such heavy reliance was placed bOth iI1 the lq.%) illld 1962 proceed- 
ings before the Court, and again IlOW. lki C\l’CCt IILIS t\lrCildy btX11 Con- 
sidered (paragraphs 41-43 above) in the reklkd bill SC\litIXtC context 
of the attitude of the States CoiiCer~led c>Il the r]llCStiOn “lll~l~lcf~~tes or 

truSte&ipS?” The question 110W iS What if Lilly lllld~~tilkill& for man- 

datories were implied by its paragraph 4 which iS the ~)[Xri~tivc ow in the 
present connexion. This classic of ambiguity (text iii f~~l~~~>tc 32) consists 
essentiaI]y of a ,.&al describing il situation. Since it rncrely “takes note” 
of solnethil~g-namely the “cxpresscd intentions of‘ the [~~~:lnciittories]“, 
it does not of itself impose any obIigations, SD that the qucslion is what 

these “expressed intentions” themselves wcrc, ilnd whether they alnounted 
to binding undertakings, and if SO to what cfl’cct. ‘TIC statenlent mnde on 
behalf on South Africa is quoted in the next succeeding pari~graph, iLnd 
a summary of the key phrases used by the other Ill:tndiltories will be 

found in footnote 2 on page 528 of the I962 VOIUIW of the Court’s 
Reports. Their vague and indeterminate charnctcr is imnuzdiately ap- 
parent 33. As summed up and described in paragraph 4 of the Lcaguc 
resolution of 18 April 1946, the intentions expressed hnd nothing to do 
with the acceptance of United Nations supervision. ?‘hcy wcrc, simply, 
“to administer [the territories] for the well-being and development of the 
peoples concerned”. The further words “in accorclalxc with the obliga- 
tions contained in the respective mandates” ilt OIKU involve the nmbi- 
guities to which attention has been drawn in parngral?h 53 ilnd footnote 31 
above. These words neeci mean, and were almost ccrt:ljdy intended by 

32 The full text of this resolution is given in footnote I w pp. 538430 Or the 

1962 volume of the Court’s Reports. It can be seen at a glance that only paragraphs 3 
and 4 are relevant in the present context. The terms of paragraph 3 have in ckcl 
been cited in paragraph 41 above, Paragraph 4 was as follows: 

“4. Takes note of the expressecl intentions of the mcmbcrs of the !...engue 
now administering territories under mandate to conlinuc LO atlminister lhem 
for the well-being and dcvelopmcnt of the pcoplcs conccrncd in accordance 
with the obligations contained in the respcctivc mantl:l(cs until other arrange- 
ments have been agreed between the Unitccl Nations and (he rcspcctive man- 
datory powers.” 

33 On the question whether, in consequence 0r this, the ni:~nclal~~rics wwc rcgarcled 
as having entered into any definite agreement about the mandales, a tlctail worth 
noting is that whereas the various arrangements ma& bctwcen the Lcaguc and Lhe 
Unite{ Nations for the transfer of i’unds, builclinys, archives, library, etc., were 
all regIstered under Article 102 of the Charter, notIling was registcrctt in rcspecl of 
mandates. 
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b) Em!nemcnts particuliers 

255 

54. Ce qui vient d’&tre CnoncC aux points a), b) et c) du paragraphe 
prCcCdent a fortement marquk les dCbats de Get&e ayant prCctdC 
I’adoption de la rCsolution finale de la SdN en date du 18 avril 1946 j2, 
dont on a abondamment invoqut les paragraphes 3 et 4 au cows des 
affaires porttes devant la Cow en 1950 et en 1962 et dans la pr&,ente 
a&ire. Les effets de cette,rtsolution ont d@ja CtC ttudiCs (voir par, 41-43 
ci-dessus) SOLIS I’angle connexe, mais disknct, de I’attitude des Etats 
intCressts au choix entre le systbme des mandats et le rkgime de tutelle. 
[I s’agit maintenant de savoir si le paragraphe 4, qui est Iaclause pertinente 
dans le prtsent contexte, suppose une obligation B la charge des manda- 
taires. Cette disposition, qui est devenue un classique de I’ambiguiitb 
(voir texte B la note 32), con&e essentiellement B d&ire une situation. 
Se bornant B I( noter )) quelque chose, ti savoir 11 que [les mandataires] .., 
ont exprin-k leur intention )), elle n’impose en soi aucune obligation, de 
sorte qu’il s’agit de savoir quelles II intentions )) ont CtC exprimCes et de 
prtciser si ces intentions kquivalaient B des promesses formelles, dont le 
content, $ supposer qu’elles aient CtC faites, reste & dkerminer. La 
dklaration de I’Afrique du Sud est citCe au paragraphe suivant et I’on 
trouvera LIII r&umC de I’essentiel des dklarations des autres mandalaires 
dans C.I.J. Recueil 1962, page 528, note 2. Leur caractbre vague et 
indCterminC saute aux yeux . ?j, Telles qu’elles son1 rCsumCes et d&rites 
dans le paragraphe 4 de la r&solution de la SdN du 18 avril 1946, les 
intentions exprimtes ne concernaient en rien I’acceptation de la sur- 
veillance des Nations Unies. Elles Ctaient simplement d’cc administrer 
[les territoires], en we du bien-&tre et du dkveloppement des peuples 
intCressCs )). Le membre de phrase suivant: (( conformkment aux obliga- 
tions contenues dans les divers mandats )) entraine immtdiatement les 

Jz Le textc de cette r&solution est repris !~a extenso dans C.I.J. Reweil/962, p. 53% 
539, note 1. I1 est evident que seuls les paragraphcs 3 et 4 sent pertinents ici. Le 
libclk du paragraphe 3 est repris en substance au paragraphe 41 ci-dessus. Le 
paragraphe 4 Ctait redi& comme suit: 

(14. Note que les Membres de la Socidtk administrant actuellement des 
territoires SOLIS mandat ont cxprimt: leur intention de continuer B les admi- 
nistrer, en VLIC diL bien-Ctre et du dkveloppement des peuples intkressks, con- 
form&lent aux obligations contenues dans les divers mandats, jusqu’A ce que 
de nouveaux arrangements soient pris entre les Nations Unies et les diverses 
Puissances mandataires. 11 

33 Sur la question de savoir si, par suite de ces dtclarations, les mandataires ont 
BtC consid&& comme ayant souscrit & un accord p&is relatif aux mandats, un 
point de detail qui mkrite d’&tre not& est que, si les divers accords conclus entre la 
SdN et I’ONU pour le transfert de fonds, de locaux, d’archives, de bibliothkques, 
etc., ont tous CtB enregistrks en vertu de I’arlicle 102 de la Charte, rien n’a ktb. 
enregistrk en ce qui concerne les mandats. 
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the mandatories to specify, no more than the obligations relative to 
administering “for the well-being and development . . .“, etc.,-for, 
as has already been noticed, reporting and supervisionis about admini- 
stration, not administration itself. 

55. It is not upon flimsy and. dubious foundations of this kind that 
binding undertakings (especially when dependent on unilateral declara- 
tions) can be predicated, more particularly where, as has beeen seen, a 
novation of an undertaking is involved, needing, in law, unambiguous 
consent. It is therefore instructive to see what, on this occasion, the 
“expressed intentions” of South Africa were, as stated by its delegate 
at Geneva on 9 April 1946 (League of Nations @j?ciaI Journal, Special 
Supplement, No. 194, pp. 32-33). These were that, pending consideration 
of the South African desire, on the basis of the expressed wishes of the 
population, to incorporate SW. Africa in the territory of the Union (as 
it then was), the latter would in the meantime- 

“ 
.  .  .  continue to administer the territory scrupulously in accordance 

with the obligatiotv of the mandate, .for the advancetnent and promo- 
tion of the interests of the inhabitants, as she hus done during the past 
six years when meetings of the Mandates Commission could not be 
held. 

The disappearance of [the] organs of the League concerned with 
the supervision of mand.ates, primarily the Mandates Commission 
and the League Council, will necessarily preclude complete com- 
pliance with the letter of the mandate. The Union Government will 
nevertheless regard the dissolution of the League as in no way dimi- 
nishing its obligations under the tnandate, which it, will continue to 
discharge with . , . full and proper appreciation of its responsibilities 
until such time as other arrangements are agreed upon concerning 
the future status of the territory”-(my italics). 

For those who enjoy parlour games, an interesting hour could be spent 
in trying to decide exactly what this statement, equally a classic of ambi- 
guity, amounted to as regards any South African acceptance of United 
Nations supervision,-for that, of course, is the point. The italicized 
passage clearly excludes the idea,-presaging as it does the continuation 
of a situation that had already lasted six years, in which no reports had 
been rendered, because there was no active League authority to which 
they could be rendered. The remainder of the statement, and in particular 
the phrase “as in no way diminishing its obligations under the mandate”, 
involves precisely those ambiguities and uncertainties to which attention 
has already been drawn (footnote 3 1). To me it seems the very prototype 
of the non-committal, so far as concerns any recognition of accountability 
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Cquivoques signalkes au paragraphe 53 et dans la note 31 ci-dews. Ce 
qu’il signifie ndcessairement - et c’ktait presque certainement le sens 
que leur attribuaient les mandataires - ne va pas au-deli d’une obliga- 
tion d’administrer les territoires I( en we du bien-&tre et du dCveloppement )) 
etc., car, comme nous avons dkj& eu l’occasion de le noter, l’envoi de 
rapports et l’acceptation d’une surveillance concernant l’administration 
de territoires ne cofncident pas avec la notion d’administration elle-mEme. 

55. Ce n’est pas sur des fondations si prkaires et si incertaines, surtout 
quand il s’agit de dklarations unilatkrales, que l’on peut Ctablir que des 
engagements de caractere obligatoire ont CtC pris, d’autant plus que, 
comme nous l’avons vu, l’engagement en cause await fait l’objet d’une 
novation exigeant en droit un consentement dCnuC d’ambiguW. 11 est 
done intckessant de voir quelles ont ttt les I( intentions exprimkes )I le 9 
avril 1946 au nom de 1’Afrique du Sud par son reprksentant B Gen&ve 
(SdN, Journal Qficiel, suppltment spCcia1 no 194, p. 32-33). Ces intentions 
ttaient que, en attendant l’examen du dCsir manifest6 par I’Afrique du 
Sud, sur la base des weux exprimks par les habitants, d’incorporer le 
Sud-Ouest africain dans le territoire de I’Union (comme on disait g 
l’kpoque), celle-ci continuerait dans l’intervalle 

(1 B administrer [le territoire] en se conformant scrupuleusement aux 
obligations du Mandat, ajin d’assurer le progrh, et de sauvegardet 
les intkr&s de ses habitants, comme elle l’a,fait pendant les six annPes 
durant lesquelles la Commission des mandats n’a pu se rdunir. 

La disparition des organes de la Sock% des Nations qui s’occupent 
du contr6le des mandats, k savoir, en premier lieu, la Commission 
des mandats et le Conseil de la SociCtt empkhera tvidemment de se 
conformer entikrement g la lettre du Mandat. Le Gouvernement de 
I’Union se fera cependant un devoir de considtrer que la disparition 
de la SociCtC des Nations ne diminue en rien les obligations qui 
dtcoulent du Mandat; il continuera k s’en acquitter en pleine 
conscience et avec le juste sentiment de ses responsabilitkg,jusqu’au 
moment 051 d’autres arrangements auront CtB conclus quant au statut 
futur de ce territoire. )) (Les italiques sont de now) 

Les amateurs de jeux de sock% pourraient passer une heure agrtable B 
essayer de dkterminer exactement ce que cette dkclaration, autre modele 
d’ambiguiitk, signifie quant B l’acceptation par 1’Afrique du Sud de la 
surveillance de I’Organisation des Nations Unies, car c’est cela que I’on 
veut ttablir. Le passage citt en italiques exclut clairement toute id&e de ce 
genre, puisqu’il laisse prtsager le maintien d’une situation qui avait dkjB 
durC six anntes au tours desquelles aucun rapport n’avait CtC prCsentC, 
faute d’organe actif de la Sock% des Nations B qui adresser des rapports. 
Le reste de la dtklaration, et notamment I’expression (1 ne diminue en rien 
les obligations qui dkoulent du Mandat )), implique prkisknient les 
ambiguitks et les incertitudes sur lesquelles j’ai dkja attirC l’attention 
(note 31). 11 me semble qu’il s’agit ici d0 prototype de ce qui n’engage g 

244 



257 NAMIBIA (SW. AFRICA) (DISS.‘OP. FITZMAURICE) 

to the United Nations, and I am unable to find in it any indication what- 
ever of such recognition. I realize that on this matter, as on most others 
my view and the reasoning of the Court are operating on different wave- 
lengths. Seeing in the South African statement a recognition of the exis- 
tence of a continuing obligation towards the peoples of the mandated 
territory-the reasoning of the Court then makes the great leap;- 
brcal~se there was that degree of recognition there was also, and therefure 
a recognition of accountability to the United Nations. The lack of all 
rigour in this reasoning is evident. It involves exactly the same ellipses 
and. telescopings of two distinct questions that characterized. the reasoning 
of the Courl in 1950, as already discussed in paragraphs 20-22 above. 
Nobody can have taken this declaration in that sense at the time, because 
everybody knew Lhat United Nations supervision was to be exercised 
solely through the trusteeship system, and that there was no obligation to 
bring mandated territories within that system. This, to me, is one of the 
most decisive points in the whole case. 

(ii) Question of the incwporution 
of S W. Africn as part qf South Africa itself 

56. The approach made by South Africa to the United Nations in 
November 1946 for the incorporation in its own territory of SW. Africa 
on the basis of the expressed wishes of the inhabitants who had been 
consulted, constitutes the only episode which can plausibly be represented 
as a recognition-not indeed of accountability to the United Nations on 
a specifically mandates basis (nor, as will be seen, was it taken by the 
Assembly in that sense)-but of the existence, on a political basis, of a 
United Nations interest in matters having a “colonial” aspect. It was 
also a convenient way of obtaining a large measure ofgeneral international 
recognition for such an incorporation 34. This last aspect of the matter- 
that what was being sought through the United Nations was “interna- 
tional” recognition-had already been mentioned in another part of the 
statement cited in the preceding paragraph above, made on behalf of 
South Africa at Geneva earlier in the year, in which it was announced 
that at the next session of the United. Nations Assembly there would be 
formulated “the case for according South West Africa a status under 
which it would be internationnlly recognized as an integral part of the 
Union [of South Africa]“-my italics. 

57. This was not the first mention of the matter. The possibility of 
___ --_ __~ 

“’ This would of course be far from being the first historical example of seeking 
a paliricnl recognition of the incorporation of territory without there being any 
obligation to do so. 
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rien en ce qui concerne la reconnaissance d’une responsabilitk B I’Cgard 
de I’ONU et, pour ma part, je n’arrive pas a y dkcouvrir la moindre 
indication d’une telle reconnaissance. Je me rends compte que, sur ce 
point comme sur la plupart des autres, ma pensCe et le raisonnement de la 
Cour se situent sur des longueurs d’onde diffkrentes. Voyant dans la 
ddclaration de I’Afrique du Sud une reconnaissance de la persistance 
d’~me obligation B 1’Cgard des populations du territoire sous Mandat, la 
Cour fait alors un bond Cnorme dans son raisonnement: puisqu’une 
obligation &it reconnue dans cette mesure, I’obligation de faire rapport 
a I’ONU I’Ctait &~~o,lc aussi. II tombe sous le sens que ce raisonnement est 
dCpourvu de toute rigueur logique. I1 suppose les m&mes ellipses et 
tklescopages de deux questions distinctes qui caractkrisaient d&ja le 
raisonnement de la Cow en 1950, comme je I’ai dit aux paragraphes 
20-22 ci-dessus. Lorsque cette dkclaration a CtC faite, personne n’aurait 
pu la comprendre en ce sens, parce que chacun savait que la surveillance 
de I’ON U devait s’exercer uniquement dans le cadre du rCgime de tutelle 
et qu’il n’ktait pas obligatoire d’appliquer ce rCgime aux territoires SOLIS 

mandat. Pour moi c’est un des Cltments les plus dCcisifs de toute I’affaire. 

ii) Question de I’incorporation 
AI Sud-Ouest qfkicain ri I’.Afiique du Sucl 

56. Un seul Cpisode pourrait &tre plausiblement interprCtC comme une 
reconnaissance, non point d’une responsabilitk 6 I’tgard de I’ONU 
dkrivant directement du mandat (et, comme nous le verrons, I’AssemblCe 
gtnkrale elle-m&me ne l’a pas entendu ainsi), mais de I’existence, sur le 
plan politique, de I’intCr&t que I’ONU prenait ?I toutes les questions 
prksentant un aspect IL colonial B: c’est quand I’Afrique du Sud s’ndressa a 
I’ON U en novembre I946 en vue d’incorporer le Sud-Ouest africain dans 
son propre territoire conformkment aux VCEUX des habitants qui avaient 
et6 con.sultts. C’Ctait un. moyen commode d’obtenir qu’une telle incorpo- 
ration soit reconnue sur le plan international 3,‘. Ce dernier aspect de la 
question, B savoir que ce qu’on cherchait a obtenir de I’ONU Ctait la 
reconnaissance (I internationale 11, wait d&a Ct.6 mention& dans un autre 
passage de la dkclaration, citCe au paragraphe prCcCdent, qui avail Ct6 
prCsentCe au nom de I’Afrique du Sud g Genkve a une date antCrieure de 
la m&me annCe: il avait CtC annonct alors que I’Afrique du Sud exposerait 
d la prochaine session de I’AssemblCe g&&ale des Nations Unies ales 
raisons pour lesquelles il conviendrait d’accorder au Sud-Ouest africain 
un statut aux termes duquel ce territoire serait reconnu infernafionalemenf 
comme formant partie intkgrante de I’Union [sud-africaine] )) (les italiques 
sont de nous). 

57. Ce n’ttait pas la premikre fois qu’on abordait la question. La 

+’ Ce ne serait kvidemment pas le premier exernple historique d’une tentative 
visant h obtcnir la reconnaissance politiyue de I’incorporation d.‘un territoire, sans 
qu’il y ait d’obligation A cet tgard. 
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illcorporation had been foreshadowed in the most explicit terms as far 
back as I] May 1945 in the long and. detailed statement theta made by tjle 

representative of South Africa in Committee. II/4 of the San Francisco 
Conference, which there is every reason to beheVe ” CllCkd with a remark 
to the effect that the matter was being mentioned--- 

“ 
* . . SO that South Africa ll?OJI ilOt L~f~CI’II’NI’th h’ hC/d f0 /1(1IV ucqui- 

esced in the co/ltjnl/flnce of the MtUltiatC Or the inclusion Of the terri- 
tory in ally form oftrusteeship under the new l~~tcr~~\tio~~A Organi- 
sation”--(my italics), 

From this, it was already clear that any definite approach to the United 
Nation son illcorporation, if and when made, WOUI~ be a political one, 
on a voluntary basis, not in recognition of XCOUllk~b~~i~~. 

58, When however the matter was raised in the Fourth Committee of 
the United Nations Assembly in November 1046 by Field-Marshal 
Smuts in person, it became clear that the probable reaction of’ the 
Committee would be a demand that the territory should be pl:md 
under trusteeship. Accordingly Field-Marshal Smuts later made a 
further statement in the course of which he said that: 

“It would not be possible for the Union Government 11s c~.fi~nre~ 
mn&ztory to submit a trusteeship agreement in conflict with the 
clearly expressed wishes of the inhabitants. The Assembly should 
recognize that the implementation of the wishes of the population 
was the course prescribed by the Charter and dictated by the interests 
of the inhabitants themselves. If, however, the Assembly did not 
agree that the clear wishes of the inhabitants should be implemented, 
the Union Government could take 110 other course than to abide by 
the declaration it had made to the last Assembly of the League of 
Nations to the effect that it would continue to administer the 
territory as heretofore as an integral part of the Union, and to do so 
in the spirit qf the principle,s laid down in the mand:lte”-(lily 
italics). 

TWO things may be noted about this statement: I;ir’,~t the spwkcr referred 
to South Africa as a “‘former” mandatory, Whcthcr or not it was correct 
to speak of South Africa as not still being a mandatory is not the point. 
The point is that such a remark is quite inconsistent with any recognition 

” The full text of this statement, which was only given sunmmrily in the San 
Fmncisco records, appears in paragraph 4, Chapter VIII, of LIE SOUR African 
written pleading in the present cast. The text and provenance of the final observation, 
the inlierently probable authenticity of which has ncvcr ~WII ~hll~~~gcd, appears 
in footnote 1 on page 9 of that pleading. The matter is also refcrrcd 1’0 in paragraph 
(5) on page 533 of the joint dissenting Opinion of 1962. 
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possibilitk d’incorporation avait dkj& ttC trbs clairement Cvoquke d&s le 
1 1 mai 1945 dans la dkclaration longue et dCtaillCe faite par le rep&en- 
tant de I’Afrique du Sud au comitk II/4 de la confkrence de San Francisco, 
I1 y a tout lieu de croire 3s que cette dklaration se terminait par une 
remarque suivant laquelle, si cette possibilitC avait ktk mentionnde, 
c’ttait 

(1 afiti que I’Union sud-africaine IW puisse pas e^ire considtWe plus turd 
comne u,yant uccepte que Ie Mandut continue ou que le territoire soit 
compris dans un systkme de tutelle quelconque ttabli par une IIOLI- 

velle organisation internationale )I (les italiques sont de now), 

On voit qu’il ttait dkja Cvident j I’Cpoque que, si jamais il devait Ctre 
question de soumettre A J’ONU Line proposition con.cr&te d’incorporation, 
ce serait lk une initiative d’ordre politique prise de plein grC et non en 
raison d’une obligation reconnue de rendre compte. 

58. Cependant, lorsque la question a CtB tvoquke ti la Quatri&me 
Commission de I’AssemblCe g&kale des Nations Unies en novembre 
1946 par le markhal Smuts en personne, il est apparu que la rtaction 
probable de la commission serait d’insister pour que le territoire soit 
mis SOLIS tutelle. C’est pourquoi le martchal Smuts a fait une nouvelle 
dtclaration, oil ii disait notamment : 

(( Comtne ancienne Ptrissarwe mandataire, le Gouvernement de 
I’Union ne peut pas soumettre un accord de tutelle en opposition 
avec les vceux clairement exprimts des habitants. L’AssemblCe doit 
reconnaitre que la kalisation des vceux de la population est une 
solution conforme j la Charte, et dictCe aussi par l’intCr&t des 
habitants eux-m&mes. Toutefois, I’AssemblCe n’est pas d’avis que les 
vceux des habitants doivent &re suivis, le Gouvernement de 1’Union 
peut adopter d’autre voie que de s’en tenir & la ddclaration qu’il a 
faite devant la dernibre AssemblCe de la SociCt6 des Nations, 9 
savoir qu’il continuera, comme jusqu’ici, a administrer le territoire 
comme partie intkgrante de I’Union, cela duns l’esprit des principes 
&on&s dans le Mandat. 1) (Les italiques sont de now.) 

Deux chases sont k noter. Primo, I’orateur a qualifik I’Afrique du Sud 
d’cc ancien )I mandataire. Peu importe qu’il flit exact ou non de dire qu’8 ce 
moment I’Afrique du Sud avait perdu la qualitt de Mandataire. Ce qu’il 
faut retenir, c’est qu’une telle observation ttait tout a fait incompatible 

35 La dklaration, dont les comptes rendus officiels de la confbrence de San 
Francisco ne contiennent qu’un rkwm6, est cit6e i/l exte,zso au paragraphe 4 du 
chapitre VIII de I’exposb krit prCsent& par 1’Afrique du Sud dans la prksente instance. 
Le texte et la provenance de la dernibre phrase, dont I’authenticitk intrinsdquement 
probable n’a jamais CtB contestbe, sont indiquks ti la note 1 de la page 9 de cet exposC 
Bcrit. II est Bgalement fait mention de cette question & la page 533, paragraphe 5, de 
l’opinion dissidente commune de 1962. 
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of accountability in respect of the mandate. S~CCW//J~, when at the end of 
this passage, the speaker stated his Government’s intention to continue to 
administer the territory “in the spirit” of the “principles” laid down in the 
Mandate-(and it would be difficult to find a phrase less recognizatory of 
obligation)--he did not mention, and was clearly not intending to 
include reporting of the kind indicated in the Mandate. Instead, he went 
on to state an intention to report on the non-self-governing territory 
basis of Article-73 (e) of the Charter (the effect of which will be con- 
sidered in the next succeeding subsection); and what he said was that his 
Government would “in accordance with” (not, be it noted, Article 6 of 
the Mandate, but) “Article 73, paragraph (e), of the Charter” transmit 
reports to the Secretary-General “for information purposes”,-this last 
phrase being the language of Article 73 (e) itself. He then concluded by 
saying that there was- 

‘6 

.  *  I  nothing in the relevant clauses of the Charter, nor was it in the 
minds of those who drafted these clauses jfl, to support the contention 
that the Union Government could be compelled to enter into a 
trusteeship agreement even against its own view or those of the 
people concerned”. 

And what was the reaction of the Assembly in its ensuing resolution 65 
(I)?-was it to demand the submission of reports and the acceptance of 
supervision under Article 6 of the Mandate? Not at all,-it was to 
recommend that SW. Africa be placed under the ttwstresllip system. 
Clearly, no more than the Mandatory was the Assembly contemplating 
the exercise of any functions in respect of the territory on a mandates 
basis. 

(iii) The Mandatory’s @j%v to jinnish 
Article 73 (e) type iuformntion 

59. In the case of SW. Africa the Mandatory had 110 intention either 
of negotiating a trusteeship agreement or of submitting to United Nations 
supervision of the territory on a mandates basis;-and here again, it is 
not the ethics of this attitude that constitutes the relevant point, but the 
evidence it affords of lack of consent to any accountability to the United 
Nations. Nothing could make this-or the absence of all common ground 
-clearer than the next episode, starting with the statement made on 
behalf of South Africa in the Fourth Committee of the Assembly, 011 

27 September 1947, relative to the South African proposal, originally 
made in November 1946 (see previous paragraph), to transmit infor- 
mation of the same type as was required by Article 73 (e) of the Charter 
in respect of so-called “non-self-governing territories”. Such information, 

Jh Amongst whom of course was the Field-Marshal himself, 
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avec la reconnaissance d’une obligation de rendre compte de I’administra- 
tjon du Mandat en tant que tel. Secundo, lorsque & la fin de ce passage 
I’orateur a indiquk I’intention de son gouvernement de contin.uer j 
administrer le territoire Nouns l’espril des priwipes stipuks dans le Mandat 
(on aurait de la peine h trouver une formule qui donne moins I’impression 
de reconnaitre une obligation), il n’a pas mentionnt et il n’envisageait 
certainement pas la prtsentalion de rapports du genre prCvu par le 
Mandat. En revanche, ii a fait Ctat d’une intention de soumettre des 
rapports conformCment aux dispositions de I’article 73 e) de la Charte 
relatives aux territoires non autonomes (dispositions dont j’examinerai 
les effets sous la rubrique suivante). II a dit ll ce sLl.iet que son gouverne- 
ment communiquerait au SecrCtaire gCnCral, (( conformkment a l’article 
73 e) de la Charte )) et non point, notons-le, conform&lent a I’article 6 
du Mandat, des rapports I( B titre d’information 1) (expression tirCe du 
texte mCme de I’article 73 e)) et il a COI~CIIJ en ces termes: 

((11 n’y a rien dans les clauses pertinentes de la Charte, ni dans 
I’esprit de ceux qui les ont rCdigCes j”, qui soit de nature j appuyer 
I’assertion que le Gouvernement de I’Union pourrait &tre contraint a 
conclure un accord de tutelle, m&me centre ses propres vues et celles 
des populations intCressCes. )I 

Or, quelle fut la rkaction de 1’AssemblCe gCntrale, exprimke par sa rbolu- 
tion 65 (I)? A-t-elle insist& pour qu’on lui envoie des rapports et pour 
qu’on se soumette ;i la surveillance prCvue $1 I’article 6 du Mandat? Point 
du tout: elle a recommandt que le Sud-Ouest africain soit placC sous le 
kginle de futelle. II est Cvident que I’AssemblCe g&n&ale n’envisageait pas 
plus que le Mandataire lui-m&me qu’elle pfit exercer des fonctions 
relatives au territoire dans le cadre du systkme des mandats. 

iii) QJiie du Mandataire deJournit 
des renseignements du type prbw par Particle 73 e) 

59. Dans le cas du Sud-Ouest africain, le Mandataire n’avait nullement 
l’intention de nkgocier un accord de tutelle ni d’accepter que I’ONU 
assure la surveillance du territoire en vertu du systkme des mandats; 18 
encore ce n’est pas I’aspect moral de I’attitude du Mandataire qui est 
pertinent, mais le fait qu’elle dkmontre I’absence de consentement & toute 
obligation de rendre compte B I’ONU. Rien ne saurait mieux confirmer 
ce dCfaut de consentement - OLI I’absence de tout point d’accord - que 
l’kpisode qui a suivi, amorct par une dkclaration faite au nom de I’Afrique 
du Sud a la Quatrikme Commission. de I’AssemblCe g&kale le 27 sep- 
tembre I947 au sujet de la proposition formulke par I’Afrique du Sud db 
novembre 1946 (voir paragraphe p&&dent) et tendant g prksenter des 
renseignements du type requis par I’article 73 e) de la Charte pour les 

‘I’ Au nombre desquels se trotwait &idemment le markhal lui-m&me, 
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given about colonies, protectorates, etc., does not imply accountability, 
and is not in the formal and technical sense “reporting”. The Report of 
the Fourth Committee on this occasion (dated 27 October 1947) describes 
the statement of the South African representative as follows : 

“It was the assumption of his Government, he said, that the 
report [i.e., the information to be transmitted] would not be con- 
sidered by the Trusteeship Council and would not be dealt with as if 
a trusteeship agreement had in fact been concluded. He further 
explained that as the League of Nations had cea.sed to exist, the 
right to submit petitions could no longer be exercised, sin.ce that 
right presupposes a jurisdiction which would only exist where there is 
a right of control and supervision, and in the view qf th Unio,i of 
South Afi’ica no s~~~‘I~J~risdiciio~~ was vested in the United Nations with 
regard to SoutA West Afiicu”-(my italics). 

What was said of petitions was aGfor/iori applicable in respect of reports 
of the kind contemplated by Article 6 of the Mandate. The italicized 
words constituted a general denial of United Nations jurisdiction. 

60. There were further offers to furnish information on the same basis 
in the period 1947/1948, and one or two reports were actually transmit- 
ted. But all along the line statements were made on behalf of South Africa 
indicating clearly that this tias done voluntarily and without admission of 
obligation. Thus at a Plenary Meeting of the Assembly on 1 November 
1947 the representative of South Africa said that: 

“ 
.  * .  the Union of South Africa has expressed its readiness to submit 

annual reports for the information of the United Nations. That 
undertaking stands. Although these reports, if accepted, will be 
rendered on the basis that the United Nations has no supervisory 
jurisdiction in respect qf this territory they will serve to keep the 
United Nations informed in much the same way as they will be kept 
informed in relation to Non-Self-Governing Territories under 
Article 73 (e) of the Charter”--(my italics). 

And in a letter of 31 May 1948 to the Secretary-General an explicit re- 
statement was given of the whole South African position as follows 
(UN doct., T/175, 3 June 1948, pp. 51-52): 

L‘ I I . the transmission to the United Nations for information on 
South West Africa, in the form of an annual report or any other 
form, is on a voluntary basis and is for purposes of information only. 
They [the Government] have on several occasions made it clear that 
they recognise no obligation to tralwmit this information to the United 
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territoires dits K non autonomes 1). De tels renseignements, fournis pour 
les colonies, protectorats, etc., n’impliquent pas d’ohligation de rendre 
cnmpte et ne constituent pas des I( rapports 11 au sens propre et technique 
de ce mot. Le rapport pertinent de la Quatrihme Commission en date du 
27 octobre 1947 rCsume ainsi la dkclaration cl11 reprksentant sud-africain: 

(1 Son gouvernement prtsumait, a-t-i1 dit, clue ce rapport [c’est-B- 
dire les renseignernents h transmettre] nc serait pas examink par le 
Conseil de tutelle et ne serait pas trait6 comme si un accord de tutelle 
avait CtC effectivement conclu. 11 a expliqut en outre que, du fait de la 
disparition de la SocittC des Nations, le droit de p&enter des. 
pttitions n’existait plus; ce droit suppose en effet l’existence d’une 
.juridiction dont I’existence est subordonke B celle d’un droit de 
contr8le ou de surveillance; (II', de i’avis de /‘I/nion sudajiicaine, 
/‘Organisation a’es Nations Unies rl’est pas ifrveslie d’un droit de cetfe 
nature d I’kgard [IL, SudOuest qfkicain. 1) (Les italiques sont de nous.) 

Ce qui Ctait dit ;i propos des pCtitions Ctait applicable k fortiori aux 
rapports du type p&vu par l’article 6 du Mandat. Les mots en italiques 
Cquivalent i une dkclaration gPn&ale rejetant lajuridiction de I’ONU. 

60. De nouvelles offres d’envoi de renseignements au m&me titre ont 
Btt formulkes au cows de la phiode 1947-1948 et un ou deux rapports ont 
&C effectivement communiquCs. Mais des dkclarations ont Ctt constam- 
ment faites au nom de I’Afrique du Sud pour indiquer clairement clue ces 
rapports Ctaient fournis de plein grC, saris que l’existence d’une obligation 
filt reconnue, C’est ainsi qu’au tours d’une stance pIthi&-e de I’AssemblCe 
g&kale tenue le I er novembre 1947 le reprtsentant de I’Afrique du Sud 
a dit: 

(( le Gouvernement de I’Union sud-africaine a dtclart qu’il hit pr&t 
B soumettre, pour information, g I’Organisation des Nations Unies, 
des rapports annuels. Cet engagement tient toujours. Bien que ces. 
rapports, s’ils sent accept&, doivent ctre remis B I’Organisation des 
Nations Unies en partant de I’idke que celle-ci n’est pas competente 
pour exercer un contrdle sur le territoire dont il s’agit, ils serviront 
cependant a tenir [‘Organisation informte de la meme fac;on qu’elle 
Vest sur ce qui se passe dans les territoiresnon autonomes, conformk- 
ment h I’article 73 e) de la Charte. )) (Les italiques sont de now) 

Dans une lettre du 31 mai 1948, le SecrCtaire gCnCra1 a explicitement 
rappel6 quelle Btait dans son ensemble la position de I’Afrique du Sud 
(Nations Unies, dot. T/175, 3juin 1948, p. 51-52): 

w  lorsqu’il [le Gouvernement de I’Afrique du Sud] transmet h I’Orga- 
nisation des Nations Unies des renseignements sur le Sud-Ouest 
africain, sous forme d’un. rapport annuel ou sous toute autre forme, 
il agit de son propre grL: et aux seules.fins d’information. A plusieurs 
reprises, il a indiqut clairement qu’il ne se considtke pas comnw tenu 
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Nations, but in view of the wide-spread interest in the administration 
of the Territory, and in accordance with normal democratic practice, 
they are willing and anxious to make available to the world37 such 
facts and figures as are readily at their disposal . . . The Union 
Government desire to recall that in offering to submit a report on 
South West Africa for the information of the United Nations, they 
did so on the basis of the provisions of Article 73 (e) of the Charter. 
This Article calls for ‘statistical and other information of a technical 
nature’ and makes no reference to information on questions of 
policy. In these circumstances the Union Government do not 
consider that information on matters of policy, particularly future 
policy, should be included in a report (or in any supplement to the 
report) which is intended to be a factual and statistical account of the 
administration of the Territory over the period of a calendar year. 
Nevertheless, the Union Government are anxious to be as helpful 
and as co-operative as possible and have, therefore, on this occasion 
replied in full to the questions dealing with various aspects of policy. 
The Union Government do not, however, regard this as creating a 
precedent. Furthermore, the rendering of replies on policy should 
not be construed as a commitment as to future policy or as implying 
a11.y measure of accountabilit)) IO the United Nations on the part of the 
Union Government. In this connexion the Union Government have 
noted that their declared intention to administer the Territory in the 
spirit of the mandate has beet1 construed in some quarters as implying a 
measure qfinternationaf accou~ltability. This construction the Union 
Government cannot accept ‘and they would again recall that the 
League qf Nations at its.final session in April 1946, explicitly refrained 

.fi’om transferring its functions in respect of mandates to the United 
Nations”‘3H-(my itaiics). 

And then again in the Fourth Committee of the Assembly in November 
1948 (Official Record of the 76th Meeting, p. 288), it was stated that: 

“ * . I the Union could not admit the right of.the Trusteeship Council 
to use the report for purposes for which it had not been intended: 
still less could the Trusteeship Council assume for itself the powet 
claimed in its resolution, i,e., ‘to determine whether the Union of 
South Africa is adequately discharging its responsibilities under the 

J7 The use of such expressions as “wide-spread interest” and “make available 
to the world” confirms the view taken in paragraph 56 above as to the basis of the 
South African approach to the United Nations on the subject of incorporation. 

‘” See on this matter paragraph 42 above, and Lord McNair’s pronouncement in 
the same sense two years later, as there quoted, 
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de transmettre ces renseignements 6 I’Organisation des Nations Unies, 
mais que, en raison du grand inth& port6 it I’administration du 
Territoire, et cor7fornhent li la pratique dhocratique normale, il 
est dkireux et soucieux de porter ci la connaissance du monde 37 les 
faits et les chiffres dont il dispose . . . Le Gouvernement de I’llnion 
dCsire rappeler qu’en offrant de p&enter un rapport sur ie Sud-Ouest 
africain pour I’information des Nations Unies, il s’est conformt aux 
dispositions de I’article 73 e) de la Charte. Cet article demande que 
soient communiquCs au SecrCtaire gtntral (( des renseignements 
statistiques et autres de nature technique )I et n.e mentionne pas les 
renseignements relatifs ti des questions de politique. Dans ces 
conditions, le Gouvernement de I’Union n’estime pas que des 
renseignements relatifs 5t des questions de politique, particulikement 
de politique future, doiven.1 figurer dans un rapport (OLI dans un 
supplkment au rapport) qui ne saurait, par dtfkition, constituer 
qu’un exposB de donnkes statistiques et de faits relatifs ti I‘administra- 
tion du Territoire pendant une an&e civile. NCanmoins, soucieux 
d’apporter une aide et une collaboration aussi grandes que possible, 
il a, en la circonstance, rkpondu de facon complkte aux questions 
relatives a divers aspects de sa politique. Pourtant, il ne considke pas 
que, ce faisant, il crCe un prCcCdent. En outre, du fait que le Gou- 
vernement de I’Union rtpond Zt des questions d’ordre politique, 11 ne 
faut pas concfure qu’il s’engage B pratiquer telle ou telle politique dans 
I’avenir, ou h rendre ri WI degrk quelconque des comptes b I’Organisation 
Lies Nations Unies. A cet Cgard, le Gouvernement de I’Union a 
constatk c/u’011 a par/b/s ~~ou/u dkduire de son intention d&lake 
d’administrer IeTerritoire dans I’esprit du Mandat qu’i/ &ait disposP ri 
rena’re des con~ptes sur Ie plan international. II ne peut accepter cette 
interprktation et il dksire rap,oeler, une,fois de plus, que la SociM des 
Nations, ?I la dernihe session, tenue en awil 1946, s’est explicitement 
abstenue de tramfkrel- sesjonctions, en ce yui concerne les Mandats, ct 
I’ Organisation des Nations Unies 3x. I) (Les italiques sent de now.) 

A la Quatrikme Commission de I’Assemblke g&&ale, il a Ctt r&it&C en 
novembre 1948 (pro&s-verbaux officiels, 76” sdande, p. 288) que 

I( le Gouvernement de I’Union ne saurait admettre que le Conseil de 
tutelle puisse utiliser le rapport a des fins autres que celles qui avaient 
ttC prkvues. II est encore mains admissible que le Conseil de tutelle 
puisse s’arroger le droit, ainsi qu’il Ie ,fkit clans sa &solution, N de se 
prononcer sur la question de savoir si I’Union sud-africaine s’acquitte 

j7 L’emploi d’expressions telles que CC grand int&Ct 11 et (( porter 1 la connaissance 
du monde 11 confirme l’interprktation dorm&e au paragraphe 56 du fondement de la 
position adopt&e par I’Afrique du Sud Z!I I’tgard de I’ONU en ce qui conccrne 
I’incorporation du territoire. 

jK Voir & ce sujet par, 42 ci-dessus et, dans le m&me sew, les dkclarations faites 
dcux ans plus tard par lord McNair et cittes dans le mh~e paragraphe. 
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terms qf tlzr mandtue . . .’ Furthermore, that power was claimed in 
respect of a territory which was not a trust territory and in respect of 
which no trusteeship agreement existed. The South African delegation 
considered that in so doing the Council had exceeded its powers”- 
(my italics). 

Since however the Assembly persisted in dealing with the reports through 
the Trusteeship Council, they were subsequently discontinued. It is of 
course evident that the “parties”, so to speak, were completely at logger- 
heads,, But no less clear is it (N) that the Assembly would agree to 
nothing, except on a trusteeship basis, and (6) that South Africa would 
agree to nothing that involved recognition of an obligation of accounta- 
bility to the United Nations. In consequence there was no agreement, no 
consent. 

(c) Corichsions as lo consent 

61. Whatever may be thought of the South African attitude from a 
wider standpoint than that of law, there can surely be no doubt as to 
what, i/l law, the character of that attitude was. In the face of the state- 
ments above set-out, it is impossible to contend that there was any 
recognition, or acceptance, of accountability to the United Nations as a 
duty arising for the Mandatory upon the dissolution of the League. 
There was in fact an express rejection of it. Consequently, in a situation 
in which, for the reasons given in paragraphs 51 and 52 above, nothing 
short of positive expressions of recognition or acceptance would have 
sufficed, there were in fact repeated positive denials and rejections. This 
being so, all attempts to irnpl,~ it must fail in principle on a priori grounds; 
for implications are valid only in situations of relative indeterminacy 
where, if there are no very positive indications “for”, there are also no 
very positive ones “against”. Where however, as here, there are positive 
indications “against”, mere implications “for” cannot prevail. Recog- 
nition of accountability could be attributable to South Africa only on 
the basis of conduct not otherwise explicable. In fact, it was both other- 
wise explicable, and repeatedly explained, 

* * * 

62. An important point of international legal order is here involved. 
If, whenever in situations of this kind a State voluntarily, and for 
reasons of policy, brings some matter before an international body, it is 
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de faGon adequate de ses responsabilitCs, j elle imparties par les 
termes du Mandat . . . 1). On a invoqut ce droit au sujet d’un territoire 
qui n’est pas plact sow le rtgime de tutelle et qui ne fait pas I’objet 
d’un accord de tutelle. La dtkgation de 1’Union sud-africaine estime 
que le Conseil de tutelle a outrepasst ses pouvoirs. )) (Les italiques 
sont de nous.) 

Mais, comme 1’AssemblCe gCntrale a persist6 & traiter de ces rapports par 
I’intermCdiaire du Conseil de tutelle, 1’Afrique du Sud a cessC par la suite 
d’en envoyer. I1 est bien tvident qu’il s’agissait d’un kritable dialogue de 
sourds entre ce qu’on peut appeler les ((parties )). Mais il est non moins 
Evident a) que I’Assemblte gCn&rale refusait de collsentir a quoi clue ce 
flit hors du cadre d’un accord de tutelle; 0) que I’AFrique du Sud n’dtait 
pas disposke a admettre quoi que ce fit qui impliqudt la reconnaissance 
d’une obligation de rendre compte ti I’ONU. I1 n’y avait done ni accord 
ni consentement. 

c> Conclusions relatives au conserltement 

61. Quoi qu’on puisse penser de l’attitude de I’Afrique du Sud d’un 
point de we plus large que celui du droit, on ne saurait avoir le moindre 
doute quant B la signification qu’elle rev&tait en droif. A lire les dtclara- 
tions prkcittes, il est impossible de soutenir qu’il soit intervenu, aprbs la 
dissolution de la SociCtB des Nations, une reconnaissance ou une accepta- 
tion quelconque d’un devoir de rendre compte h l’organisation des 
Nations Unies incombant au Mandataire. De fait, I’Afrique du Sud a 
expresskment niC I’existence d’un tel devoir. Par constquent, dans une 
situation oh, pour les raisons indiqutes aux paragraphes 51 et 52 ci- 
dessus, we affirmation formelle de reconnaissance ou d’acceptation de 
cette obligation aurait CtB ntcessaire, on ne constate en fait qu’une sCrie de 
refus et de rejets catkgoriques. Cela &ant, toute tentative d’en affirmer 
l’existence par implication doit tchouer a priori, car des dtductions de ce 
genre ne sont admissibles que dans des situations relativement indttermi- 
rites oti, s’il n’y a pas d’indications tr&s positives pour, il n’y en a pas non 
plus de tr&s nettes centre. Mais, dans un cas comme celui-ci oh les indica- 
tionscontre sont certaines, on ne saurait seprononcerpourpar simple impli- 
cation. Pour qu’on puisse dire que I’Afrique du Sud a reconnu une 
obligation de rendre compte, il faudrait que son comportement ne soit 
pas autrement explicable. Or, I’attitude de I’Afrique du Sud I’Ctait parfai- 
ternent et fut maintes fois expliquke. 

* * * 

62. Une considkration importante, relative 6 l’ordre juridique inter- 
national, est en jeu. Si, dans des situations de ce genre, 1’Etat qui a, 
volontairement et pour des mo.tifs de politique g6nCrale, port6 une 
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thereby to be held to have tacitly admitted an obligation to do so (as it has 
quite erroneously been sought to maintain in connexion with the United 
Kingdom’s reference of the Palestine question to the United Nations in 
1948), then there must be an end of all freedom of political action, 
within the law, and of all confidence between international organizations 
and their member States. 

63. Exactly the same is applicable to attempts to read binding under- 
takings into the language of what are really only statements of policy, as 
the declarations made at one time or another by the various mandatories 
essentially were. Clearty in the formative period of the United Nations 
and the dissolution of the League, the question of mandates was a matter 
of general interest. They were bound to be discussed,-the mandatories 
were bound to make known in a general way what their views and attitudes 
were. Clearly some conclusion had to be reached about their future. 
But equaltj) clearly, (f not more so, is the,fact that the conclusion reached as 
to their future was that they ought to be placed under the trusteeship 
system, and that the United Natiom should not have anything to do kvith 
them as mandates. In other words United Nations supervision was to be 
exercised through the trusteeship not the mandates system. At the same 
time no legal obligation was created under the Charter for mandatories 
to convert their mandates into trusteeships. Therefore it is not now legally 
possible (SW. Africa not having been placed under trusteeship and there 
having been no legal obligation so to place it) to contend that the United 
Nations is entitled none the less to exercise supervision on a mandates 
basis. Such a contention constitutes a prime exam.ple of a process to 
which I will not give a name, but which should not form part of any 
self-respecting legal technique. 

6. Getzeral conclusion on Section A 

64. Since for all these reasons the United Nations as an Organization 
(including therefore both the General Assembly and the Security Council) 
never became invested with the powers and functions of the Council of 
the former League in respect of mandates, in any of the possible ways 
indicated in paragraph 11 above, I must hold that it was incompetent to 
revoke South Africa’s mandate, irrespective of whether the League 
Council itself would have had that power. It is nevertheless material to 
enquire whether the latter did have it ,-for if not, then cadit qtraestio 
even if the United Nations had inherited. To this part of the subject I 
now accordingly turn. 
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question devant un organisme international, devait &tre considCrC comme 
ayant ainsi tacitement reconnu qu’il Ctait obligP de le faire (comme on a 
cherchk B le soutenir, bien h tort, 9 propos du fait que le Royaume-Uni a 
r&f&C la question de la Palestine Zt 1’ONU en 1948), cela sonnerait le glas 
de toute libertt d’action politique dans le cadre du droit et de toute 
confiance entre les organisations internationales et les Etats qui en sont 
membres. 

63. 11 en va exactement de m&me pour les tentatives visant g dkouvrir 
des engagements formels dans le lexte de simples dklarations de politique 
g&-kale du genre de celles que les mandataires ont faites ti diverses 
occasions. 11 est clair qu’k l’tpoque de la formation de I’ONU et de la 
dissolution de la SdN la question des mandats Ctait d’intCr8 g&&al. 
II fallait bien qu’on en discute et que les mandataires fassent savoir d’une 
faGongCnCrale quels ttaient leurs points de we et leurs positions k ce sujet. 
De toute tvidence, il fallait prendre une dkision sur Ieur avenir. Mais ilest 
non mains &dent, sition plus, gue la conclusion ci laquelle on a abouti 
touchnnt I’avenir des mandats a et& qu’ils devaient dtre placPs sous le rkgime 
de tutelle et que I’ONU ne devait absolument pas s’en occuper en tant que 
manduts. En d’autres termes, la surreilla~~ce de 1’ONU devnit s’exercer clans 
le cadre a’u rkgime de tutelle et non duns celui du systhe des mandats. En 
m&me temps, la Charte n’imposait aux mandataires aucune obligation de 
transformer leurs territoires sous mandat en territoires sow tutelle. 11 
n’est done plus juridiquement possible aujourd’hui (le Sud-Ouest africain 
n’ayant pas CtC placC sow tutelle et aucune obligation de ce faire n’ayant 
existt) d’affirmer que l’organisation des Nations Unies est nh-wmoins 
habilitke s\ exercer une wrveillance au titre des mandats. Le soutenir 
serait recourir B un procCdC queje ne qualifierai pas mais qui est fort peu 
recommandable dans toute technique juridique digne de ce nom. 

6. Conchsioi2 gtnhde de ta section A 

64. ConsidCrant, pour tous les motifs indiquks, que les Nations Unies 
en tant qu’organisation (et il s’agit done ici aussi bien de 1’Assemblte 
g&n&ale que du Conseil de sdcuritt) n’ont jamais CtB investies des pou- 

voirs et fonctions du Conseil de l’ancienne SociCtC des Nations relative- 
ment aux mandats par ~K~II des moyens possibles dkrits au paragraphe 
1 I ci-dessus, je dois conclure que cette organisation n’avait pas compC- 
tence pour rkvoquer le Mandat de 1’Afrique du Sud, que le Conseil de la 
SdN ait eu lui-m&me ce pouvoir OLI non. I1 importe nkanmoins de se 
demander si ce dernier posskdait effectivement un tel pouvoir car, s’il ne 
le posstdait pas, la question ne se pose pas, m&me si I’ONU avait recueilli 
la succession de la SdN. Partant, c’est cet aspect du problbme que je vais 
examiner. 
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SECTION B 

EVEN IFTHE UNITED NATIONS BECAME INVESTED WITH THE 
POWERSOFTHE FORMER COUNCILOFTHEI LEAGUE OF 

NATIONS, THESE DID NOT INCLUDE ANY POWER 
OF UNILATEKAL REVOCATIONOFA MANDATE 

I. Luck of comyefence qf the United Nations to 
exercise any other or greater supervisory 
powers in respect qf' mandales than were 

possessed by the League of Nations 

65. On the assumption-or postulate as it really has to be-that, 
contrary to the conclusion reached in the preceding section (Section A), 
the United. Nations did inherit-or did otherwise become invested with- 
a supervisory function in respect of those mandates which remained 
mandates and were not converted into United Nations trusteeships;-it 
then becomes necessary to enquire what was the nature and scope (or 
content) of that function, as it was exercised, or exercisable, by the 
Council of the League of Nations. Such an enquiry is rendered necessary 
because of an elementary yet fundamental principle of law. In so far as 
(if at all) the United Nations could legitimately exercise any supervisory 
powers, these were perforce derived powers-powers inherited or taken 
over from the League Cou~~cil 3g. They could not therefore exceed those 
of the Council,-for derived powers cannot be other or greater than those 
they derive from. There could not have been transferred or passed cm 
from the League what the League itself did not have,-for nenzo dare 
potest quod ipse non habet, or (the corollary) nemo accipere potest id quad 
ipse donator rwzquam habuit. This incontestable legal principle was 
recognized. and applied by the Court in 1950, and was the basis of its 
finding (I.C.J. Reports 1950, at p. 138) that: 

“The degree of supervision to be exercised by the General Assembly 
should not therefore exceed that which applied under the Mandates 
System, and should conform as far as possible to the procedure 
folIowed in this respect by the Council of the League of Nations.” 

This finding was specifically afirmed. in the later Voting Procedure and 
Oral Petitions cases (1955 and 1956), both of which indeed turned OII 
whether the way in which the Assembly was proposing or wanting to 
interpret and conduct its supervisory role in certain respects, would be 

jn It goes without saying that even if, contrary to the conclusion reached in lhe 
previous section, South Africa consented or can be deemed to have consented, to 
any exercise of supervisory powers by the United Nations, it can ncvcr in any 
circumstances have consented, or be deemed to have consented. to the exercise of 
more extensive powers than those of the League, 

252 



NAMIBIE (S.-O. AFRICAIN) (OP. DISS. FITZMAURICE) 264 

SECTION B 

A SUPPOSER QUE LES POUVOIRS Du CONSEIL DE LA SOCIBT~ DES NATIONS 
AIENT 6~13 DBVOLUS A L’ORGANISATION DES NATIONS UNIES, 

ILS NE COMPRENAIENT PAS LE POUVOIR DE RIh’OQUER 

UNILATkRALEMENT UN MANDAT 

1. L’Organisation des Nations Unies n’est pas compPtente pour exercer d 
propos des mandats des pouvoirs de surveillance autres ou plus grands que 

ceux que possedait la Socic’tP des Nations 

65. Si I’on part de l’hypothbe ou de ce qu’il faut bien appeler le 
postulat que, contrairement a la conclusion 5 laquelle j’ai abouti dans 
la section prCctdente (section A), I’ONU a effectivement hCritC - ou 
obtenu d’une autre faGon - une fonction de surveillance sur les mandats 
qui subsistaient comme tels, saris avoir Ctt transform& en tutelles des 
Nations Unies, il faut se demander quelles ttaient la nature et la portte 
(ou le contenu) de cette fonction, telle qu’elle avait ttC ou await pu @tre 
exercke par le Conseil de la SocittC des Nations, et cela B cause d’un 
principe ClCmentaire mais fondamental de droit. Dans la mesure in- 
certaine oti I’Organisation des Nations Unies pourrait Itgitimement exer- 
cer des pouvoirs de surveillance, ce serait ntkessairement des pouvoirs 
d&l&, h&it& OLI repris du Conseil de la SociCtC des Nations 3q, et qui 
ne pourraient dCpasser ceux qu’avait le Conseil, des pouvoirs &rivPs ne 
pouvant &tre autres ni plus grands que ceux dont ils dkrivent. 11 n’est pas 
possible que la SdN ait ICguC ou dkvolu quelque chose qu’elle ne possCdait 
pas elle-mCme; nemo dare potesf quad ipse non habet, ou (le corollaire) 
nemo accipere potest id quod ipse dons/or nunquam habuit. Ce principe 
juridique incontestable a CtC reconnu et appliqu6 par la Cow en 1950, 
et c’est sur lui qu’elle s’est FondCe pour conclure (C.1.J. Recueil 1950, 
p. 138): 

(( Le degr6 de surveillance B exercer par I’Assemblte gCnCrale ne 
saurait done dkpasser celui qui a CtC appliquC sous le rCgime des 
Mandats et devrait &tre conforme, autant que possible, k la pro6 
dure suivie en la.matik.re par le Conseil de la Socittk des Nations. )) 

Cette conclusion a ttC formellement rCaffirmCe par la suite dans les 
affaires concernant la Proce’dure de vote applicable acrx questions touchant 
Ies rapports etpetitions relatifs au Territoire $1 Sud-Ouest africain et 1’Ad- 
missibilitP de [‘audition de p&titionnaires par le Cornit; du Sud-Ouest afii- 

w II va saris dire que m&me si, contrairement a la conclusion que j’ai fortnuke 
dans la section prC&dente, le Mandatairc avait conscnti ou pouvait &tre consid&+ 
comme ayant consenti h tout exercice d’un pouvoir de surveillance par I’ONU, il 
n’aurait pu en aucun cas consentir, OLI &tre rkputt: avoir consenti, g l’exercice de 
pouvoirs plus ttendus que ceux de la SdN. 
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consistent with the principle thus enunciated. Furthermore, in the second 
of these cases the Court gave renewed expression to the principle. 
Referring to its original (1950) Opinion, it said (I.C.J. Reports 1956, 
at p. 27) : 

“In that Opinion the Court . . . made it clear that the obligations 
of the Mandatory were those which obtained under the Mandates 
System. Those obligations could not be extended beyond those to 
which the Mandatory had been subject by virtue of the provisions 
of Article 22 of the Covenant and of the Mandate for South West 
Africa under the Mandates System. The Court stated therefore that 
the degree of supervision to be exercised by the General Assembly 
should not exceed that which applied under the Mandates System 
[and that] the degree of supervision should conform as far as possible 
to the procedure followed by the Council of the League . . .” 

66. The correctness of this view has never been challenged, and seems 
on principle unchallengeable. It follows inevitably therefore that if the 
League possessed no power of unilateral revocation of a mandate 4o the 
United Nations could not have become subrogated to any such power. 
It equally follows on the procedural side-(and here there is an important 
connexion)-that if, under the mandates system as conducted by the 
League, the position was that the supervisory body, the League Council, 
could not bind a mandatory without its consent, then neither could the 
organs of the United Nations do so, whether it was the General Assembly 
or the Security Council that was purporting so to act. In short, let the 
Assembly-or for that matter the Security Council-be deemed to have 
all the powers it might be thought that either organ has, or should have,- 
these still could not, in law, be exercised in the field of mandates 41 to any 
other or greater effect than the League Council could have done. (Both 
organs are of course also subject to Charter limitations on their powers 
which will be considered in main Section C below.) 

,I” The “indefinite” article-“a” not “the” mandate is here employed of set 
purpose,-for whatever the position was as regards the League’s powers of revoking 
a mandate, it was the same for all mandates, not merely that for SW. Africa. The 
view that the latter could unilaterally be revoked entails that the various Australian, 
Belgian, French, Japanese, New Zealand and United Kingdom mandates equally 
could be. 

,‘I What the Security Council might be able to do not on a mandates but on a 
peace-keeping basis is considered separately in paragraphs 110-I 16 below. 
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cain (1955 et 1956); l’une et l’autre portaient sur le point de savoir si la 
manikre dont 1’Assemblte entendait interpreter et exercer sa fonctibn de 
surveillance k certains Cgards Ctait conforme au principe ainsi formuk 
En outre, dans la deuxidme de ces affaires, la Cour a de nouveau Bnonct 
ce principe. Se rtfkrant & son avis initial de 1950, elle a dit (C.I.J. Recueil 
1956, p. 27): 

I( Dans cet avis, la Cour . . . a clairement BnoncC que les obligations 
du Mandataire Ctaient celles qui prCvalaient sous le rCgime des Man- 
dats. Ces obligations ne pouvaient &tre accrues de man&e & d&passer 
celles auxquelles le Mandataire avait ttC sdumis sous le rtgime des 
Mandats en vertu de I’article 22 du Pacte et du Mandat sur le Sud- 
Ouest africain. La Cour a done dCclar6 que le degrt de surveillance 
& exercer par I’Assemblde g&&ale ne saurait dCpasser celui qui a 
CtC appliqud sous le rkgime des Mandats . . . [et] que le degrt de sur- 
veillance devrait se conformer autant que possible g la procedure 
suivie h cet tgard par le Conseil de la SocittPl des Nations. 11 

66. Le bien-fond6 de cette affirmation n’a jamais Ctt contest& et il 
parait en principe incontestable. II s’ensuit nkessairement que, si la 
Sock% des Nations n’avait aucun pouvoir de rhocation unilattrale & 
i’dgard d’un mandat do, I’Organisation des Nations Unies ne pouvait pas 
avoir h&it& un tel pouvoir. II s’ensuit tgalement sur le plan de la proc6 
dure -et c’est 18 une considkration importante - que si, dans le systbme 
des mandats tel qu’il Ctait g&C par la SociCte des Nations, l’organisme 
de surveillance, 5 savoir le Conseil de la SdN, ne pouvait lier le mandataire 
sans son conscntement, les organes des Nations Unies ne le pouvaient 
pas non plus, que ce soit I’AssemblCe g&&ale ou le Conseil de stcuritk. 
Bref, quand bien m&me on admettrait que I’AssemblCe g&kale, voire 
le Conseil de shuritt, a tous les pouvoirs qu’elle est supposke posstder 
ou devoir posstder, il n’en resterait pas moins qu’en droit ces pouvoirs 
ne sauraient avoir B l’kgard des mandats J1 un effet autre ou plus grand 
que ceux du Conseil de la SdN (et bien entendu, les pouvoirs des deux 
organes sont aussi limit& par la Charte, comme on le verra a la section 
C ci-aprks). 

4(1 L’article I( indhfini )I (c un )), et non pas I’article dtfini 1~ le 11 mandat, est utilisk 
ici a dessein, car quel qu’ait BtB le pouvoir de la SdN de rkvoquer un mandat, ce 
pouvoir Btait le mhe pour tous les mandats, et ne valait pas seulement pour le 
Sud-Ouest africain. Si l’on admettait que le Mandat pour le Sud-Ouest africain 
pouvait dtre rkvoqut unilat&alement, il faudrait supposer que les divers mandats de 
I’Australie, de.la Belgique, de la France, du Japon, de la Nouvelle-ZClande et du 
Royaume-Uni auraient pu Etre aussi. 

41 Ce que le Conseil de sCcurit& pourrait faire non pas au titre des mandats mais 
au titre du maintien de. la paix est examine skpareiment dans les paragraphes 110-l 16 
ci-apriis. 
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2. The League had no power of unilateral 
revocation, express or implied 

(a) Presumption against the existence 
of’ such a porvei 

67. The case for deeming League of Nations mandates to have been 
subject to a power of unilateral revocation by the Council of the League 
does not rest on any provision of the mandates themselves, or of the 
League Covenant. (These indeed, as will be seen presently, imply the 
exact opposite.) The claim is one which, as noted earlier, is and can only 
be advanced on the assumption of fundamental breaches of the mandate 
concerned, such as, if the case were one of a private Jaw contract for 
instance, could justify the other party in treating it as terminated 42. The 
claim therefore rests entirely on the contention that, in the case of in- 
stitutions such as the League mandates were, there must exist an inherent 
power of revocability in the event of fundamental breach, even if no such 
power is expressed;-that indeed there is no need to express it, This is in 
fact the Court’s thesis. 

* 
h * 

68. In support of this view, comparisons are drawn with the position in 
regard to private law contracts and ordinary international treaties and 
agreements, as to which it may be said that fundamental breaches by 
one party will release the other from its own obligations 43, and thus, 
in effect, put an end to the treaty or contract. The analogy is however 
misleading on this particular question, where the contractual situation is 
different from the institutional ,---so that what may be true in the one case 

I2 Note the intentional use of the phrase “in treating it as terminated” and not 
“in putting an end to it”. There is an important conceptual difference. Strictly 
speaking, all that one party alleging fundamental breaches by the other can do, is 
to declare that it no longer considers itself bound to continue performing its own 
part of the contract, whi& it will regard as terminated. But whether the-contract 
/MIS, in the objective sense, come to an end, is another matter and dots not necessarily 
follow (certainly not from the unilateral declaration of that party)-or there would 
be an all too easy way out of inconvenient contracts. 

43 The question at once arises who or what would, in the case of mandates, be 
the other party. and what would be its oblinations from which it could claim release 
because df thk’mandatory’s breaches? In The case of a mandate what obligations 
are there other than the mandatory’s? How and by whom is the existence of fun- 
damental breaches to be established with the effect that would attach to a judgment 
(not opinion) of a competent court of law (not a lay political organ)? 

254 



NAMIBIE (S.-O. AFRICAIN) (OP. DISS. FITZMAURICE) 266 

2. La Sacit% des Nations n’avait aucun youvoir de rhocation zmilattrale, 
exprds ou implicite 

a> PrPsomption centre I’existence 
d’un tel powoir 

67. L’argument qui permettrait de considker que les mandats de la 
SociCtC des Nations ttaient soumis k un pouvoir de rCvocation unilatckale 
du Conseil de la SdN ne repose sur aucune disposition des mandats eux- 
mCmes ni du Pacte. En fait, comme on le verra par la suite, ces derniers 
impliquent exactement le contraire. Cet argument, comme on l’a d&jB 
signal&, est avancC et ne peut Ctre avancC que dans l’hypothkse de viola- 
tions fondamentales du mandat qui, s’il s’agissait d’un contrat de droit 
privt par exemple, pourrait autoriser I’autre partie j le considtrer comme 
rCsalu +*. L’argument repose done entikrement sur cette idCe que, dans 
le cas d’institutions comme les mandats de la Socittt des Nations, il doit 
exister un pouvoir inhkrent de r&vocation en cas de violation fondamen- 
tale, m&me si ce pouvoir n’est pas spCcifiC en toutes lettres; en somnie il 
ne serait meme pas besoin de le specifier. C’est 18 en fait la thbse de la 
COUT. 

68. A I’appui de cette thbe, on ttablit un rapprochement avec les 
contrats de droit prive et les trait& et accords internationaux ordinaires, 
~3 propos desquels on peut dire qu’une violation fondamentale commise 
par I’une des parties lib&e I’autre de ses obligations “3 et qu’elle a ainsi 
pour effet de mettre un terme au trait6 ou au contrat. L’analogie est 
nCanmoins trompeuse sur ce point particulier oh la situation contractuelle 
est diffdrente de la situation institutionnelle, de sorte que ce qui peut 
&tre vrai dans un cas ne saurait &tre transposk et applique purement et 

42 On notera l’emploi intentionnel de I’expression (1 a le considtrer comme rCsolu 11 
et non pas (1 a y  met&e un terme )), II y  a entre ces deux expressions uric importante 
diffkcnce thborique. A proprement parler, tout ce quc peut faire une partie qui 
allkgue des violations fondamcntales de I’autre partie est de declarer qu’elle ne se 
considkre plus tenue de continuer B remplir sespropres obligations en vertu du con- 
ti-at, qu’elle considkre comme n’existant plus. Mais autre chose est de savoir si le 
contrat a ej’ectiwment et objectivement p;is fin; ce n’est pas une conskquence nkces- 
saire, et en tout &at de cause elle ne saurait dkouler de la declaration unilattrale 
d’une partie, sinon il serait trop facile de se dkgager d’un contrat gbnant. 

‘B La question se pose immbdiatemetit de savoir qui serait l’autre partie dans le 
cas des mandats et de quelles obligations cette autre partie pourrait prktendre se 
libtrer pour cause de violation commise par le mandataire. Dans un mandat, quelles 
obligations y  a-t-i] & part celles du mandataire? Comment et par qui serait constatke 
I’existence de violations fondamentales de man&e que cette constatation ait I’effet 
d’un jugement (et non d’un avis) rendu par un tribunal compktent (et non pas par 
un organe politique ordinaire)? 
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cannot simply be translated. and applied to the other without inadmissible 
distortions (see footnotes 42 and 43). 

69. There is no doubt a genuine difficulty here, inasntuch as a regime like 
that of the mandates system, seems to have a foot both in the institutional 
and the contractual field. But it is necessary to adhere to at least a minimum 
of consistency. If, on the basis of contractual principles, fundamental 
breaches justify unilateral revocation, then equally is it the case that 
contractual principles require that a new party to a contract cannot be 
imposed on an existing one without the latter’s consent (novation). 
Since in the present case one of the alleged fundamental breaches 44 is 
precisely the evident non-acceptance of this new party, and of any duty of’ 
accountability to it (such an acceptance being ex hypothesi, on contractual 
principles, not obligatory), a total inconsistency is revealed as lying at the 
root of the whole Opinion of the Court in one of its most essential aspects. 

70. If, in order to escape this dilemma-and it is not the only one 1.5- 
a shift is made into the international institutional field, what is at once 
apparent is that the entities involved are not private persons or corporate 
entities, but sovereign States. Where a sovereign State is concerned, and 
where also it is not merely a question of pronouncing on the legal position, 
but of ousting that State from an administrative role which it is physically 
in the exercise of, it is not possible to rely on any theory of implied or 
inherent powers. It would be necessary that these should have been given 
concrete expression in whatever are the governing instruments. If it is 
really desired or intended, in the case of a sovereign State accepting a 
mission in the nature of a mandate, to make the assignment revocable 
upon the unilateral pronouncement of another entity, irrespective of 
the will of the State concerned +6, it would be essential to make express 
provision for the exercise of such a power. 

71. Nor would that be alf,-for provision would also need to be made 
as to how it was to be exercised,-since clearly, upon its exercise a host 
of legal and practical questions would at once arise, requiring speedy 
solution, and possibly demonstrating the existence of potential problems 
more serious than those supposed to be solved by the revocation. To 

14 Alleged breaches that have not in any event been properly established-see 
paragraphs 2-5 al the start of the present Opinion. 

4J For instance, according to ordinary contractual principles, and subject to 
qualifications not here relevant, the death or extinction of one of the parties to a 
contract normally puts an end to it and releases the other party from any Further 
obligations except such as have already accrued due but remain undischarged. 
Applied to mandates this would have meant their lermination upon the extinction 
of the League of Nations, and the discharge from all further obligations of the man- 
datories, who would have remained in a situation of physical occupation from which 
they could not in practice have been dislodged. 

G If it be objected that no State would willingly or knowingly accept such 
conditions, I[ can only agree,-but this in fact reinforces and points up the whole 
of my argument. The obvious absurdity of the whole idea at once emerges. 
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simplement dans I’autre saris distorsions inadmissibles (voir notes 42 et 
43). 

69. Sans doute il existe ici une difficult& dans la mesure oil un regime 
comme celui des mandats parait relever A la fois du domaine institutionnel 
et du domaine contractuel. Mais un minimum de logique s’impose. Si, sur 
la base de principes contractuels, on estime que des violations fonda- 
mentales justifient une rkvocation unilattrale, on doit admettre aussi 
qu’en vertu des principes contractuels un nouveau cocontractant ne 
peut &tre impok A une partie B un contrat sans son consentement (no- 
vation). Puisque en I’espkce I’une des violations fondamentales alkgutes 44 
est prCcisCment la non-acceptation tvidente du nouveau cocontractant, 
ie rejet de toute obligation consistant A lui rendre compte (I’acceptation 
d’un nouveau cocontractant dtant par dkfinition non obligatoire, d’aprks 
les principes contractuels), on voit que sur l’un des points essentiels tout 
I’avis de la Cow repose sur un illogisme complet. 

70. Si, pour Cchapper ri ce dilemme, qui n’est pas le seul ‘Is, on passe 
au domaine institutionnel, on voit tout de suite que les entitts en cause 
ne sont ni des particuliers ni des personnes morales de droit privC mais 
des Etats souverains. Lorsqu’un Etat souverain est en cause et lorsqu’il 
ne s’agit pas simplement de se prononcer sur la situation juridique, mais 
d’dcarter cet Etat d’un r81e administratif qui est effectivement le sien, 
on ne saurait se fonder sur une thCorie de pouvoirs implicites ou inhC- 
rents. II faut que ces pouvoirs s’expriment concrktement dans les instru- 
ments pertinents, quels qu’ils soient. Si I’on tient vraiment & ce que la 
mission d’un Etat souverain acceptant une charge telle qu’un mandat 
soit r&vocable sur dklaration unilatkrale d’une autre entitt, quelle que 
soit la volontk de I’Etat intCressC 46, il serait indispensable de stipuler ex- 
presskment cette possibilitk. 

71. Cela ne suffirait d’ailleurs pas, car il faudrait egalement prtvoir 
comment ce pouvoir serait exerd; en effet, il est bien Cvident que, dc?s 
son exercice, il se poserait une multitude de questions juridiques et pra- 
tiques exigeant une solution rapide, questions qui pourraient mCme r&C- 
ler des problbmes potentiellement plus graves que ceux que la rkvocation 

44 Les violations ainsi alldgukes n’ont d’ailleurs pas 6th prouvees comme il con- 
vient - voir par, 2 A 5 au d6but de la prtsente opinion. 

45 C’est ainsi que, d’aprks les principes ordinaires du droit des contrats et SOUS des 
reserves qui ne sont pas pertinentes ici, la mart ou la disparition de I’une des parties 
met normalement fin au contrat et dCgage I’autre partie de toutes les obligations 
qu’imposait encore le con&at, sauf celles qui Ctaient dkjja &es et n’avaient pas BtC 
execut&. Dans le cas des mandats, il en await r&t&~ que la dissolution de la 
SociktB des Nations aurait entrain6 leur extinction, que les mandataires auraient 
CtB dCgag& de toutes autres obligations et qu’ils seraient rest&s comme occupants 
dans le territoire, dont il n’aurait pas CtB possible en pratique de les Bvincer. 

46 Si l’on objecte qu’aucun Etat n’accepterait ces conditions de bon grC ou sciem- 
ment, je nc peux qu’en tomber d’accord! mais cela ne fait que renforcer et mettre en 
relief I’ensemble de mon argumentation. L’absurditC de l’idte m2me apparait 
immbdiatement. 
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leave such matters in the air-to depend on the chance operation of 
unexpressed principles or rules-is an irresponsible course, and not the 
way things are done. If the possibility of changes of mandatory had 
really been contemplated, the normal method would have been to provide 
for a review after an initial period of years, or at stated intervals,-and 
even this would not imply any general or unconstrained power of revoca- 
tion, but rather an ordered process of periodical re-examination in which 
the mandatory itself would certainly participate. 

72. In consequence, within a jurisprudential system involving sove- 
reign independent States and the major international organizations whose 
membership they make up, there must be a natural presumption against 
the existence of any such drastic thing as a power of unilaterally displacing 
a State from a position or status which it holds 47. No implication based 
on supposed inherency of right-but only concrete expression in some 
form-could suffice to overcomethispresumption,-forwhat is inquestion 
here is not a simple finding that international obligations are considered 
to have been infringed, but something going much further and. involving 
action-or purported action-of an executive character on the objective 
plane. It is us if the King of Ruritania were declurecl not only to te in 
breach of Ruritania’s international obligations hut also, on that account, 
be 170 longer King of Ruritania. The analogy is not claimed to be exact, 
but it will serve to make the point,-namely that infringements of a 
mandate m.ight cause the mandatory concerned to be in breach of its 
international obligations but could not cause it thereby to cease to be 
the mandatory or become liable to be deposed as such, at the fiat of some 
other authority, unless the governing instruments so provided or clearly 
implied. Tn the present case they not only do not do so but, as will be 
seen, indicate the contrary. 

(b) Positive idications negativing the notion of revocability I--- 
(I) based on the terms qf’the relevant instruments 

and certain applicable principles of interpretation 

(i) Essentially non-peremptory 
character of’the nmndates system 

73. This point will be more fully dealt with in connexion with the basic 
voting rule of the League which, with certain exceptions not applicable 

17 It is not that sovereign States are above the law, but that the law itself takes 
account of the fact that they are not private citizens pr private law entities. 
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serait censte rboudre. Laker ces questions en suspens, s’en rcmettre au 
jeu fortuit de principes OLI de rkgles non exprimts, c’est se montrer 
irresponsable, ce n’est pas ainsi qu’on agit. Si I’on avait envisagk ~5% 
tablement la possibilite d’un changement de mandataire, la mkthode 
normale eilt CtC de prkvoir un rkexamen aprks une pCriode initiale ou g 
intervalles fixes et cette formule m&me n’imptiquerait aucun pouvoii 
gCnCral ou illimitk de rkvocation, mais plutBt un processus mCthodique 
de revision pkriodique auquel le mandataire lui-mCme participerait cer- 
tainement. 

:i: ;i: * 

72. En conskquence, dans un systkme juridique auquel participent 
des Etats indkpendants et souverains et les grandes organisations inter- 
nationales dont ils sont membres, il doit forckment y avoir une prtsomp- 
tion naturelle centre I’existence d’un pouvoir aussi radical que celui 
d’evincer unilattralement un Etat d’une certaine situation ou de le priver 
d’un certain statut 47. Aucune dkduction fondte sur le caractbre p&en- 
dument inhCrent d’un ciroit ne pourrait suffire B faire tomber cette prC- 
somption; seule une expression concrkte sous une forme ou so~is Line 
autre pourrait le faire, car ce qui est en cause ici ce n’est pas la simple 
constatation que des obligations internationales ont CtC violkes, c’est 
quelque chose qui va beaucoup plus loin et qui suppose une action, OLI 
un projet d’action, ayant ob.jectivement un caracttre exkutif. C’est 
c~mme si /‘on dkclarait que le roi de Ruritanie non seulemetlt a viol6 ies 
obligations internationaies de la Ruritanie mais aussi que, pour cette ruison, 
il n’est plus roi de Ruritanie. Je ne p&ends pas que I’analogie soit exacte, 
mais elle fera mieux comprendre mon argument qui est celui-ci: si, 
lorsque le mandataire enfreint le mandat, on peut en conclure qu’iI a 
violt ses obligations internationales, on ne saurait par centre en dCduire 
qu’il cesse d’etre mandataire OLI peut &tre dtpost, par le d&ret d’une 
autre autoritt, ci nwins que les instruments pertinents ne le pkvoient ou 
ne l’impliquent clairement. En I‘occurrence, non seulement ce n’est pas 
le cas, mais, comme on va le voir, les indications sont en sens contraire. 

b) Indications positives dhentant la notiotl de r4wcabilitP et 1) ,jiondkes 
sur les termes des instruments pertinents et sur certabw principes d’inter- 

pr&tation applicabfes 

i) Caracttke essentiellement non absolu 
du systdme des mandats 

73. Cette question sera trait&e ~ILIS k fond dans le cadre de I’examen 
de la rbgle fondamentale de vote de la SociCtt des Nations qui, ti part 

I7 C!e n’est pas g dire que les Etats souverains sont au-dessus du droit; mais le 
droit tient compte du fait qu’il ne s’agit pas de particuliers ou de personnes morales 
de droit privk. 
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in the case of mandates, was that of unanimity including the vote of the 
interested party, and therefore of the mandatory concerned. It is mention- 
ed here by way of introduction as being an essential piece of background 
knowledge,-for since it was the case that mandatories could not in the 
last resort become bound by the decisions of the League Council unless 
they agreed with them, or at least tacitly acquiesced in, or did not oppose 
them 4*, the system was necessarily non-peremptory in character;--and 
in relation to such a system there is obviously an element of total unreality 
in speaking of a power of unilateral revocation,-for any decision to 
revoke would itself, in order to be valid, have required the concurrence 
of the mandatory 4g, It could not therefore have been unilateral, Any 
other view involves an inherent logical contradiction. 

(ii) Limited scope qf the so-called 
superGory function as 
exercised by the League Council 

74. As was mentioned early in this Opinion (paragraph 14 above), no 
supervisory role in respect of mandates was, in terms, conferred upon the 
League Council, or any other organ of the League, either by the relevant 
mandate itself or by Article 22 of the League Covenant, which established 
the mandates system as a rkgime, and indicated its character in consider- 
able detail-but not in this particular respect. The supervisory role or 
function was left to emerge entirely-or virtually so-as a kind of 
deduction from, or corollary of the obligation of the mandatory concerned 
to furnish annual reports to the Council. It is therefore to the character 
of fhat obligation to which regard must be had in order to establish 
what kind and scope of supervision could legitimately be inferred as 
flowing ‘from it. 

Applicable principle of interpretation 

Where a right or power has not been the subject of a specific 
grant, but exists only as the corollary or counterpart of a corres- 

an In fact, strictly speaking, there could not, without the concurrence of the 
mandatory, be a decision as such: there could only be something in the nature of 
a (non-binding) recommendation. Rut the mandatory could refrain from exercising 
its vote. 

49 The principle netno ittdex esse pofest in sua propria causa clearly cannot apply 
SO as to defeat the voting rules laid down in the constitutions of international 
organizations;-or else, to take an obvious example, the five permanent Members 
of the United Nations Security Council would be unable to exercise their “veto” 
in regard to any matter involving their own interests;-whereas one of the objects 
of giving them the veto was, precisely (apart from the specific exception contained 
in Article 27, paragraph 3, of the Charter, as also the analogous one in the League 
Covenant-see paragraph 80 below), to enable them to protect those interests, 
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quelques exceptions ne s’appliquant pas au cas des mandats, prkvoyait 
I’unanimitC des voix, y compris celle de la partie intCressCe, done du 
mandataire en cause. J’Cvoque cette question ici, A titre d’introduction, 
car elle constitue un ClCment essentiel A une bonne comprthension des 
ant6cCdents historiques: en effet, puisqu’en dernier ressort les manda- 
taires ne pouvaient pas &tre I& par les dtcisions du Conseil de la SdN, 
sauf s’ils les approuvaient ou du moins s’ils y acquiescaient tacitement ou 
ne s’y opposaient pas 18, le syst&me Ctait forckment dCpourvu de tout 
caractkre absolu; et dans un tel syst&me il est manifestement chimkique 
de parler d’un pouvoir de rtvocation unilat6rale, car la validit d’une 
dkcision de &vocation aurait elle-m&me dtipendu de l’assentiment du 
mandataire d9. Elle n’aurait done pas pu @tre uniladrale. Toute autre 
conception recele une contradiction logique. 

ii) Port&e limithe de la prr’tendue fonction 
de surveillance exerc&e par le Conseil 
de la So&W des Nations 

74. Comme il est indiquk au dkbut de la prksente opinion (par. 14 
ci-dessus), aucune fonction de surveillance A l’kgard des mandats n’avait 
CtC expresskment conf&Ce au Conseil de la SdN ni & aucun autre organe 
de la SociCtt, et cela aussi bien dans l’acte de mandat qu’en vertu de 
l’article 22 du Pacte de la SdN, qui instituait le rkgime nouveau du 
(( systkme des mandats )) et en prkisait la nature avec force d&tails - 
mais pas sur ce point particulier. Le r8le ou la fonction de surveillance 
devait se dkgager exclusivement - ou presque exclusivement - par voie 
de deduction ou comme un. corollaire de I’obligation qu’avait le man- 
dataire d’envoyer des rapports annuels au Conseil. C’est done la nature 
de cette obligation-k qu’il faut examiner pour prkiser le genre et la 
portee de la surveillance qu’on pouvait ltgitimement considkrer comme 
une constquence de cette obligation. 

Principe d’interpre’tation applicable 

Lorsqu’un droit ou un pouvoir n’a pas fait l’objet d’une at- 
tribution spkcifique mais n’existe que comme corollaire ou 

.I* En fait, ri strictement parler, saris I’assentiment du mandataire aucune dkision, 
au sens propre, n’dtait possible, mais seulement quelque chose comme we recom- 
mandation (non obligatoire). Le mandataire pouvait cependant s’abstenir de voter. 

+‘I Le principe uerno judex eme patesi in sua propria cartsa ne peut Bvidemment 
avoir pour effet de paralyser la rkgle de vote p&we dans les constitutions des orga- 
nisations internationales; sinon, pour prcndre un exemple Cvident, les cinq membres 
permanents du Conseil de s&curitC des Nations Unies seraient empkhts d’exercer 
leur veto pour toute question mettant en jeu leurs propres int6rkts; or, I’une des 
raisons pour lesquelles le droit de veto leur a BtC accordi etait prkcisCment (a part 
l’exception particulibre prtke B l’art. 27, par. 3, de la Charte - voir l’exception 
analogue du Pack de la SdN, par, 80 ci-dessous) de leur permettre de protkger ces 
int8r&ts. 
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ponding obligation, this right or power is necessarily defined 
by the nature of the obligation in question, and. limited in its 
scope to what is required to give due effect to such correlation. 

75. All the various mandates (with one exception not here pertinent s0, 
and subject to minor differences of language) dealt with the reporting 
obligation in the same way. Citing that for SW. Africa, it was provided 
(Article 6) that the Mandatory was to render to the Council of the League 
“an annual report to the satisfaction of the Council s1 containing full 
information with regard to the territory and indicating the measures 
taken. to carry oul the obligations assumed , . .“. This was a reflection 
and expansion of paragraph 7 of Article 22 of the Covenant, which 
provided for an annual report to the Council “in reference to the territory 
committed to [the Mandatory’s] charge”. The only other relevant clause 
was paragraph 9 of Article 22, which provided for the setting up of 
what became the Permanent Mandates Commission, “to receive and 
examine the annual reports of the Mandatories and to advise the Council 
on all matters relating to the observance of the mandates”. Later, by 
special arrangement, written petitions frown the inhabitants of the 
mandated territories, forwarded through the mandatories, could also be 
recZived and examined. 

76. It is clear therefore that the sole real specific function of the 
Council was (via the Permanent Mandates Commiss;on) to “receive and 
examine” these reports and petitions. The Council could require that the 
reports should be to its satisfaction, namely “contain full information” 
about the mandated territory, and “indicate the measures taken” by the 
mandatory, etc. It would also be a natural corollary that the Council could 
comment on these reports, indicate to the mandatory what measures it 
thought wrong ar inadequate, suggest other measures, etc.,--but in no 
case with any binding effect unless the mandatory agreed, The Council 
could exhort, seek Lo persuade and even importune; but it could not 

j” That of Iraq, which was differently handled-see joint dissenting Opinion, 
I.C.J. Repours 1962, p. 498, n. I. 

51 The phrase “to the satisfaction of the Council” cannot have related to the mea- 
sures reported on, for the mandatory only had to render one annual report, and could 
not know, at the reporting stage, what view the Council would take as to those 
measures. Nor did the mandatory subsequently revise its repor’t, though it might 
revise its measures. The object of the report was, precisely, to inform the Council 
about these:-and, considered as a piece of reporting, the report was necessarily 
satisfactory if it contained full and accurate information as to what was being done, 
so that the Council, having thus been put in possession of all the facts, would, on 
the basis of the report, be able to indicate to the mandatory whether it approved 
of the measures concerned or what other or additional measures it advocated. 
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contrepartie d’une obligation correspondante, le droit ou le pou- 
voir en question se d8init ntcessairement d’aprhs Ia nature de 
cette obligation et sa port&e est limit&e B ce qui est nkcessaire 
pour maintenir cette corrklation. 

75. Chacun des mandats (B une exception prbs qui n’est pas pertinente 
ici so et sous rkserve de l&g&es divergences rbdactionnelles) envisageait 
de la mEme faGon l’obligation de rendre compte. Pour titer le Mandat 
pour le Sud-Ouest africain, celui-ci stipulait (art. 6) que le Mandataire 
devrait fournir au Conseil de la SociCtC des Nations (( un rapport annuel 
satisfaisant le ConseiI 51 et contenant toute information intkessant le 
territoire et indiquant les mew-es prises pour assurer les engagements 
pris... I). Cette clause reprenait sous une forme plus dktailke l’article 22, 
paragraphe 7, du Pacte, qui prkvoyait l’cnvoi au Conseil d’un rapport 
annuel I( concernant les territoires dont [le Mandataire] a la charge 1). La 
seule autre disposition pertinente Btait l’article 22, paragraphe 9, relatif 
& la creation de ce qui devait devenir la Commission permanente des 
mandats, cccharg6e de recevoir et d’examiner les rapports annuels des 
Mandataires et de donner au Conseil son avis sur toutes questions 
relatives k l’exkcution des mandats D. UltCrieurement, par arrangement 
special, la Commission a pu Bgalement recevoir et examiner des pttitions 
Bcrites des habitants des territoires sous mandat transmises par les 
mandataires. 

76. 11 est done clair que la seule vkritable fonction s&zj@ue du 
Conseil Btait de (( recevoir et examiner )) ces rapports et ces petitions par 
l’intermtdiaire de la Commission permanente des mandats. Le Conseil 
pouvait exiger que les rapports lui donnent satisfaction, c’est&dire 
qu’ils contiennent I( toute information intkressant le territoire )I et in- 
diquent (( les mesures prises )) par le mandataite, etc. 11 serait Cgalement 
nature1 de considCrer que, comme corollaire, le Conseil pouvait com- 
menter les rapports, indiquer au mandataire quelles mesures lui parais- 
saient mauvaises ou insuffisantes, lui en suggkrer d’autres, etc. (mais 
en aucun cas avec effet obligatoire, si le mandataire n’Ctait pas d’accord). 

j0 Celle de I’Irak dont Ie cas a 618 trait6 diffhemment - voir opinion dissidente 
commune, C.I.J. Rkrdl 1962, p. 498, note 1. 

51 Les mots (1 satisfaisant le Conseil 11 n’auraient pas pu se rapporter aux mesures 
dont il Btait rendu compte, car le mandataire ne devait envoyer qu’un seul rapport 
annuel et ne pouvait done pas savoir, au moment oh il prhentait le rapport, si ces 
mesures satisferaient le Conseil, D’autre part le mandataire, s’il pouvait reconsidbrer 
les mesures qu’il avait prises, ne revisait pas son mpport. Le rapport avait pr&cisC- 
ment pour objet d’informer le Conseil de ces mesures; envisagb comme un moyen 
d’information, le rapport ne pouvait &tre que M satisfaisant 1) du moment qu’il 
contenait des renseignements complets et exacts sur les mesures prises, de faGon we 
le Conseil, ayant 6th saisi de tous les faits, soit ti m&me, sur la base de ce rapport, de 
faire savoir au mandataire s’il approuvait les mesures en question, OLI de hi indiquer 
les autres mesures ou les mesures compltmentaires qu’il pr6conisait. 
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require or compel,-and it is not possible, from an obligation which, on 
its language, is no more than an obligation to render reports of a specified 
kind, to derive a further and quite different obligation to act in accordance 
with the wishes of the authority reported to. This would need to be 
separately provided for, and it is quite certain that none of the various 
mandatories ever understood the reporting obligation in any such sense 
as that, and equally certain that they never would have undertaken it if 
they had. 

77. In other words, the supervisory function, as it was contemplated 
for League purposes, was really a very limited one-a view the principle 
of which was endorsed by Sir Hers& Lauterpacht in the Voting Procedure 
case when, speaking of United Nations trusteeships (but of course the 
same thing applies a,fortiori to the case of mandates) he said this (Z.C.J. 
Reports 1955, p. 116) : 

“ . there is no legal obligation, on the part of the Administering 
Airihority, to give effect to a recommendation of the General Assembly 
to adopt or depart j?onz a particular course of legislation or any 
particular administrative measure. The legal obligation resting upon 
the Administering Authority is to administer the Trust Territory 
in accordance with the principles of the Charter and the provisions 
of the Trusteeship Agreement, but not necessarily in accordance with 
any speciJic recommendation of the General dssembly or of the 
Trusteeship Council”-(my italics). 

* :k * 
78. Such then was the real and quite limited nature of the supervisory 

function to which the General Assembly became subrogated, if it became 
subrogated to any function at all in respect of mandates. It was, as the 
term implies, strictly a right of “supervision”; it was not a right of 
con&&--it did not comprise any executive power;-and therefore clearly 
could not have comprised a power of so essentially executive a character 
as that of revocation. Between a function of supervision (but not of 
control) and a power to revoke a mandate and, so to speak, evict the 
mandatory-and to do this unilaterally without the latter’s consent- 
there exists a gulf so wide as to be unbridgeable. It would involve a power 
different not only (and greatly) in degree, but in kind, This is a considera- 
tion which, in the absence of express provision for revocation, makes it 
impossible to imply such a power,-and indeed excludes the whole notion 
of it, as being something that could not have fallen within the League 
Council’s very limited supervisory role, and accordingly cannot fall within 
that of the United Nations Assembly-assuming the latter to have any 
supervisory role, 
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Le Conseil pouvait exhorter, user de persuasion et m&me importuner; 
mais il ne pouvait ni exiger ni contraindre - or, d’une obligation qui, 
par son libellk, n’est rien de plus qu’une obligation d’envoyer des rap- 
ports d’un type dktermink, il n’est pas possible de dCduire l’obligation 
suppkmentaire et toute diffkente d’agir selon les vceux de l’autorit6 
qui regoit les rapports. Cette derni&re await dQ &tre pr&vue B part; or il 
est bien certain qu’aucun des mandataires n’a jamais entendu de cette 
man&e l’obligation de faire rapport, et non moins certain que s’il l’avait 
comprise ainsi, il n’y await jamais souscrit. 

77. En d’autres termes, la fonction de surveillance, telle qu’elle ktait 
envisagke aux fins de la Sociktk des Nations, Btait en rkalitt une fonction 
trks limitke - et sir Hersch Lauterpacht a reconnu qu’jl en Btait en 
principe ainsi dans l’affaire de la ProcPdure CIe vote, quand, i propos du 
regime de tutelle instituk par les Nations Unies (mais tvidemment il en 
va 9 fortiori de m&me pour les mandats), il a d&lark (C.Z.J. Recueil 
19.55, p. 116) : 

N II n.‘Y a . . . pas d’obligation juridique de la part de l’autorite’ adml- 
Izistrante d’adopter ou d’abroger une mesure ltfgislative ou adminis- 
trative particulit+e, dans le but de dormer e@t ri une recommanda- 
lion de l’dssemblke g&&ale. L’obligation Juridique incombant B 
l’autorit8 administrante est d’adtiinistrer le territoire sous Tutelle 
conform4ment aux principes de la Charte et aux dispositions de 
I’accord de Tutelle mais pas nhwairemet~t suivant telle recomman- 
dation partic&+e de I’AssemblJe ge%rale ou du Conseil de Tutelle. N 
(Les italiques sont de now.) 

* * :,: 

78. Tel Btait done le caractkre vkritable et trks limit& de la fonction 
de surveillance & laquelle 1’AssemblCe g&&ale a et& subrogke, si tant 
est qu’elle ait pu recueillir par subrogation des fonctions quelconques 
en ce qui concerne les mandats. Comme le terme l’implique, il s’agissait 
strictement d’un droit de (( surveillahcen; ce n’btait pas un ,droit de 
contr6le - il ne supposait aucun pouvoir exkcutif et, de toute Evidence, 
il n’aurait pu inclure un pouvoir de nature si fonci&rement exkcutive 
que celui de rkvoquer. Entre une fonction de surveillance (mais non de 
contrble) et le pouvoir de rhoquer un mandat et pour ainsi dire d’expulser 
le mandataire - et de le faire unilatkralement saris le consentement de 
ce dernier - il y a un abPme infranchissable. La diffkence (et elle est 
knorme) n’est pas seulement de degrt, elle est aussi de nature. Voilk 
done une considkration qui, en l’absence d’une disposition prkvoyant 
expresskent la rkvocation, interdit de conclure a I’existence implicite 
d’un tel pouvoir et exclut m&me toute idCe de r&vocation, celle-ci n’ayant 
pas pu faire partie du rBle de surveillance trks limit& dCvolu au Conseil 
et ne pouvant done entrer dans les attributions de 1’AssemblCe g6nQale 
des Nations Unies, & supposer que celle-ci posskde des fonctions de 
surveillance quelconques, 
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(iii) The League Council’s 
voting rule 

79. The views just expressed are more than confirmed by the League 
Council’s voting rule, as embodied in paragraph 5 of Article 4 of the 
Covenant in combination with paragraph 1 of Article 5 (texts in foot- 
note 52). The effect, in the case of a11 matters involving mandates, was 
to enable the mandatories, if not already members of the Council (as 
several invariably were), to attend if they wished, and to exercise a vote 
which might operate as a veto. No exception was provided for the pos- 
sibility of a revocation, and no such exception can be implied from the 
fact that mandatories did not always attend the Council when invited 
to do so, or might abstain on the vote, or that certain devices might be 
employed on occasion to avoid direct confrontations between them and 
the other members of the Council, The fact that there may be no recorded 
case of the actual use of this veto does not alter the legal position,-it 
merely shows how well the system worked in the hands of reasonable 
people. None of this however can alter the fact that mandatories always 
had the right to attend and exercise their votes. The existence of this 
voting situation was confirmed by the Court not only in its Judgment 
of 1966 but also in that qf 1962 (I.C.J. Reports 1966, pp. 44-45; and 
I.C.J. Reports 1962, pp. 336-337) 53, It is obvious that a situation in which 
the League Council could not impose its views on the mandatories with- 
out their consent, is with difficulty reconcilable with one in which it 

52 Article 4, parugragh 5: “Any Member of the League not represented on the 
Council shall be invited to send a Rep~sen&ztive to sit as u member [italics mine] at 
any meeting of the Council during the consideration of matters specially affecting 
the interests of that Member of the League.” 

Auricle 5, paragraph I: “Except where oiherwise expressly provided in this Cove- 
nant , , . decisions at any meeting of the . . . CouniY shall require the agreement of 
all the Members of the League represented at fhe meefing”-(italics mine). 

23 e.g. (pp. 336-337): 
‘I approval meant the unanimous agreement of all the representatives [at the 
doincil meeting] including that of the Mandatory who, under Article 4, para- 
graph 5, of the Covenant, was entitled to send a representative to such a meeting 
to take part in the discussion and to vote”. 

And again (p. 337): 
“Under the unanimity rule (Articles 4 and 5 of the Covenant), the Council 

could not impose its own view on the Mandatory,” 
It may seem surprising at first sight that the Court, in its 1962 composition, was so 

ready to admit, and even to stress, the existence of this situation. The explanation is 
that it was basina itself in the absence of effective “administrative slmervision” in the 
League system ai one ground for postulating the existence of “judicial supervision” 
in the form of a right. on the part of any Member of the League dissatisfied with the 
conduct of a mandatk, to ha;e recoursk to the former Perm&ant Court and, since 
then, to the International Court of Justice as set up under the United Nations 
Charter. IL follows that although the present (1971) Opinion of the Court is wholly in 
line with the type of co&rrsior~ reached by the Court in 1962, it is wholly at variance 
with the 1962 reason& just described; for that reasoning must, in logic, lead to the 
result indicated above at the end of paragraph 79. 
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iii) La r$gle de I’ote du Conseil 

272 

de la Soci&e* des Nations 

79. Ce qui prCcbde trouve une confirmation plus que suffisante dans 
le regime de vote du Conseil, qui faisait I’objet de I’article 4, paragraphe 
5, du Pacte, B rapprocher de l’article 5, paragraphe 1 (les textes sent 
reproduits dans la note 52), dont l’effet, pour toutes les questions intkres- 
sant les mandats, Btait de permettre aux mandataires, s’ils n’kaient deja 
membres du Conseil (et certains l’ont btk invariablement), de participer 
aux dkbats et d’y exercer un droit de vote qui pouvait jouer comme un 
veto. Aucune exception n’ktait prkue dans l’Bventualit6 d’une r&vocation 
et l’on ne peut arguer du fait que les mandataires n’assistaient pas 
toujours aux r&unions du Conseil quand ils y Btaient invitks ou s’abs- 
tenaient parfois de voter, OLI que certains pro&d& pouvaient Btre 
ntili&s afin d’bviter une confrontation directe entre eux et les autres 
membres du Conseil, pour conclure qu’une telle exception existait. 
Qu’on n’ait jamais enregistrk un cas d’emploi effectif du veto ne change 
rien ?t la situation juridique et fait simplement ressortir que le systtme 
fonctionnait bien, confi6 A des gem raisonnables. Cela n’empkhait nulle- 
ment que les mandataires conservaient be1 et bien le droit de participer 
aux seances et de prendre part au vote. Cette situation en ce qui concerne 
Ies votes a 6tB confirmke par la Cow, non seulement dans son arrSt. de 
1966 mais aussi dans celui de 1962 (C.I.J. Recueil 1966, p. 44-45; et 
C.Z.J. Recueil 1962, p. 336-337) 53. II est bvident qu’une situation qui se 

s2 Article 4, paragraphe 5: (1 Tout Mcmbre de la SociCtB qui n’est pas reprksentk 
au Conseil est invite B y  envoyer siPgw un Reptxhztant [les italiques sont de nous] 
lorsqu’une question qui l’intkresse particulikrement est port&e devant le Conseil. )) 

Article 5, paragraphe I: N Sauf disposition expresshnent con/rake du present Pacte 
I.. les dkisions . . . du Conseil sont prises B l’unanimitk des Membres de la Sock% 
r’ep~‘ek~t& ir Irr rhnion. )I (Les italiques sont de nous.) 

53 Par exemple (p. 336-337): 
rfl’approbation exigeait I’unanimitk de tous les repksentants [au Conseill, y  
compris celui du Mandataire qui, en vertu de l’article 4, paragraphe 5, du 
Pacte, ttait habilit& ?I envoyer sieger un repksentant pour prendre part B la 
discussion et voter 11. 

Et encore (p, 337): 
(I&I vertu de la rkgle de l’unanimitt: (art. 4 et 5 du Pacte), le Conseil ne 

pouvait imposer ses vues au Mandataire. 11 
A premiere we il peut paraitre surprenant que la Cow, telle qu’elle Btait composee 

en 1962, ait CtB si prompte d admettre, et m&me $ souligner, I’existence de cette 
situation. Cela tient au fait qu’elle faisait de l’absence d’une ((surveillance adminis- 
trative* effective dans le systbme de la SociCtB des Nations l’une des raisons 
qui permettaient de postuler l’existence d’une G surveillance judiciaire )I, se traduisant 
par le droit que possedcrait tout Membre de la SociCtk des Nations qu1 desapprouvait 
la fapon dont le mandat Ctait g&C d’en rdfkrer & l’ancienne Cour permanente et, 
plus tard, B la Cow internationale de Justice institute en vertu de la Charte des 
Nations Unies. II s’ensuit que, si le present avis de la Cour (1971) est en tout point 
conforme au genre de co~~lr/sion & laquelle la Cow Btait parvenue en 1962, il est 
tout a fait contraire au raisonnement formuk en 1962, qui vicnt d%tre rappel&, car lo- 
giquement ce raisonnement doit aboutir aurCsultat indiqut iI la fin du paragraphe79. 
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could unilaterally revoke their mandates without their consent;-and 
therefore, a fortiori, with the idea that the United Nations possessed 
such a power. 

Applicahb Principle qf Interpretation 

Where a provision [such as the League Council’s voting rule] 
is so worded that it can only have one effect, any intended excep- 
tions, in order to be operative, must be stated in terms. 

80. This principle of interpretation is, as it happens, well illustrated, 
and the view expressed in the preceding paragraph is given the character 
of a virtual certainty, by the fact that (though not in the sphere of 
mandates) the League Covenant did specifically provide for certain excep- 
tions to the basic League unanimity rule,-namely, in particular under 
paragraphs 4, 6, 7 and IO of Article 15, and paragraph 4 of Article 16, 
dealing with matters of peace-keeping 5,1. This serves to show that those 
who framed the Covenant fully realized that there were some situations 
in which to admit the vote of the interested party would be self-defeating 
-and these they provided for. They do not seem to have thought so in 
the case of mandates, nor was such a suggestion ever made in the course 

5+ It has been contended that the power given to the League Council by paragraph 
4 of Article 16 of the Covenant to expel a Covenant-breaking member State (though 
in my opinion relating only to thepeace-keeping undertakings of the Covenant-see 
paragraph 1 of this same Article 16) afforded a way by which a mandate could be 
revoked. Since, according to the express terms of paragraph 4 of Article 16, the 
concurring vote of the expelled State was not requisite for an expulsion order, a 
mandatory in breach of its obligations could first be expelled, and then, because it 
had ceased to be a Member of the League, a decision to revoke its mandate could be 
taken without it. 

This ingenious contention however (about which there may be factual doubts not 
worth troubling about here) misses the real point:-for if it would not have been 
possible to get-rid of a mandatory without going to these elaborate lengths, what 
better demonstration could there be that revocability, whether on a basis of in- 
herency or otherwise, simply did not exist within the four corners of the Covenant 
or the mandates, in respect of any mandatory in the normal situation of still being a 
Member of the League? That a mandatory might lose its rights if it ceased to be a 
Member could in practice act as a deterrent, but has no bearing on the juridical issue 
of what its rights and liabilities were as a Member. 

Exactly the same principle applies in regard to another contention based on the 
circumstance that, under Article 26, the Covenant could be aijferzrled (though only 
by a vote that had to include the unanimous vote of all the members of the League 
Council). True, the Covenant could thus be amended;-but in fact it was ?lot amend- 
ed : therefore it is the lrfzamended Covenant that governs. It is difficult to know how 
to deal with this type of argument wh/ch, juridically, cannot bc taken seriously, 
except as a clutching at straws, 
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caractkrisait par le fait que le Conseil de la SociBtB des Nations ne 
pouvait pas imposer ses vues aux mandataires sans leur consentement 
est difficilement conciliable avec une situation dans laquelle il aurait pu 
rkvoquer unilat6ralement leurs mandats saris leur consentement, et .?I 
fortiori avec I’idke que les Nations Unies possbderaient un tel pouvoir. 

Principe d’interpre’tation applicable 

Quand une disposition [comme la rkgle de vote du Conseil 
de la So&k des Nations] est libelICe de man&e B ne pouvoir 
produire qu’un seul effet, toute dkrogation, pour &tre applicable, 
doit dtre expresskment prtvue. 

80. II se trouve que ce principe d’interprktation est abondamment 
illustr& et les vues exprimkes au paragraphe prkctdent revdtent Ie carac- 
t&t-e d’une quasi-certitude, pour la raison que (bien qu’il ne s’agtt pas 
de mandats), le Pacte de la SociM des Nations prkvoyait en fait expres- 
sbment certaines exceptions A la rbgle fondamentale de I’unanimitk, entre 
autres aux paragraphes 4, 6, 7 et 10 de l’article 15 et au paragraphe 4 
de l’article 16, concernant le maintien de la paix 54. Cela montre que les 
auteurs du Pacte Btaient parfaitement conscients de l’existence de cer- 
taines situations dans lesquelles c’eQt BtC une contradiction d’admettre 
la partie intkressbe & voter - et que des dispositions avaient BtB prises 
en conskquence. 11s ne semblent pas avoir pens6 que cela s’appliquait 

54 On a soutenu que le. pouvoir confk5 au Conseil de la Sociktt5 des Nations par 
l’article 16, paragraphe 4, du Pacte, d’exclure un Membre qui await enfreint un des 
engagements du Pacte (quoique 21 mon avis il doive s’agir uniquement des clauses 
du Pacte relatives au lnaintien c/e hpnix - voir le paragrapbe 1 du mbme article 16) 
fournissait un moyen de rkvoquer un mandat. En effet, puisque selon l’article 16, 
paragraphe 4, le vote positif de 1’Etat frappt d’exclusion n’&ait pas ntcessaire pour 
l’adoption d’une r&solution d’exclusion, un mandataire ayant failli A ses obligations 
aurait pu d’abord &tre exclu et, parce qu’il aurait cessk d’6tre Membre de la Socikti 
des Nations, on await pu ensuite rkvoquer son mandat saris se saucier de son avis. 

Mais cette ingknieuse interprktation (qui implique peut-&tre certains probkmes 
de fait dont ii ne vaut pas la peine de se prkoccuper ici) passe 21 c&5 de la question; 
en effet s’il Btait impossible de se dbbarrasser d’un mandataire saris ces complica- 
tions extrdmes, cela ne dkmontre-t-il pas de faGon klatante que la rivocabilitb, 
inhkrente ou non, n’existait simplement pas dans le cadre strict du Pacte ou des 
mandats pour tout mandataire se trouvant dans la situation normal:, c’est-A dire 
encore Membre de la Soci&C des Nations? Le risque de perdre ses drolts en cessant 
d’&tre Membre de la SociktC des Nations pouvait avoir en pratique un certain 
effet de dissuasion, mais cela n’a rien A voir avec la definition juridique dcs droits 
et obligations d’un Membre de la SdN en tarot qw tel. 

Le mbme principe exactement s’applique a propos d’un autre argument, tire 
du fait que, en vertu de l’article 26, le Pacte pouvait etre amen& (bien qu’unique- 
ment par un vote comprenant les voix unanimes de tous les membres du Conseil 
de la SdN). 11 est vrai que le Pacte pouvait &tre ainsi amend&; mais il ne l’a pas &C 
en fait: c’est done le Pacte non amend& qui s’applique. On voit ma1 comment contrer 
ce genre d’argument qui, juridiquement parlant, ne saurait &tre pris au skrieux, 
sauf comme argument de dksespoir. 

261 



274 NAMIBIA (S.W. AFRICA) (DISS. OP. FITZMAURICE) 

of the League’s dealings with mandates. It can only be concluded that 
terminations or changes of administration were never contemplated, 
except on a basis of agreement. 

(iv) Contemporaneous consideration and 
rejection of the idea of revocability 

8 1. Nor was it in any way a question of a mere oversight. Earlier 
proposals for a mandates system, in particular as put forward by Presi- 
dent Wilson on behalf of the United States, did contain provision for 
the replacement of mandatories, or for the substitution of another 
mandatory,-and these things (contrary to what is implied in the Opinion 
of the Court) could of course only be done by revoking (or they would 
amount to a revocation of) the original mandate. Even the possibility of 
breaches was not overlooked, for the Wilson proposals also provided, 
as is correctly stated in the Opinion of the Court, for a “right to appeal 
to the League for the redress or correction of any breach of the mandate”. 
There can however be no point in following the Opinion of the Court 
into a debate as to the precise period and the precise context in which 
the idea of revocability was discussed,-because what is beyond doubt 
is that, whether on the basis of President Wilson’s proposal, or of some 
other proposal, it was discussed. The proof of this is something of 
which the Court’s Opinion makes no mention, namely that objections 
were entertained to the notion of revocability by all the eventual holders 
of “C” mandates, and by the representatives of governments destined to 
hold most of the “A” and “B” mandates-in particular by M. Simon 
on behalf of France and Mr. Balfour (as he then was) on behalf of 
Great Britain, both of whom pointed out the difficulties, economic and 
other, that would arise if mandatories did not have complete security 
of tenure 55. The idea was accordingly not proceeded with, and the final 
text of the mandates, and of Article 22 of the Covenant, contained no 
mention of it. This makes it quite impossible in law to infer that there 
nevertheless remained some sort of unexpressed intention that a right 
of revocation should exist, for this would lead to the curious legal pro- 
position that it makes no difference whether a thing is expressed or not. 
Yet the classic instance of the creation of an irrebuttable presumption 

55 At the meetings of the Council of Ten on 24-28 January 1919, and subsequently. 
See Foreigtz Relations of the United States: The Paris Pence Conference, Vol. III, 
pp. 747-768. It was Mr. Balfour who pointed out (pp. 763-764) that although plenty 
of consideration had been given to the League aspect of the matter, very little had 
been given to the position of the mandatories, and that the system could only work 
if the latter had security of tenure. M. Simon pointed out (p. 761) that mandatories 
would have little inducement to develop the mandated territories if their future was 
uncertain. 
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au cas des mandats, et personne n’a d’ailleurs prktendu qu’il en felt 
ainsi tout au long de I’activith de la SdN en matibre de mandats. La seule 
conclusion k en tirer est qu’on n’a jamais envisage la possibilitb de 
mettre fin au mandat ou de changer d’administration, sauf au moyen 
d’un accord conclu B cet effet. 

iv) Circanstances de I’e’poque 
et rejet de la re’vocabilitt! 

81. D’autre part, il ne s’agit nullement d’une simple omission corn- 
mise par mkgarde. Les propositions anttrieures relatives a un systtme 
de mandats, notamment celles qui avaient BtB formultes par le prtsident 
Wilson au nom des Etats-Unis, prkvoyaient la possibilitt de remplacer 
un mandataire par un autre, ce qui, bien entendu (contrairement ri ce 
qu’implique l’avis de la Cour), ne pouvait &tre rCalisC qu’en rtvoquant 
(ou revenait B rkvoquer) le mandat primitif. La possibilitk de violations 
m&me n’dtait pas nkgligke, car ces propositions Wilson prkvoyaient aussi, 
comme l’indique B juste titre l’avis de la Cow, le d droit de faire appel g 
la Socittk des Nations pour qu’elle remCdie & toute violation du mandat )I. 
II est cependant inutile de s’engager, k la suite de I’avis de la Cour, dans 
un debat sur la pkriode prkise pendant laquelle l’idte de rtvocabilitk 
a ktc! discutke et sur le contexte p&is dans lequel elle l’a Clt - il n’y a 
en effet aucun doute qu’elle a bien &IL: discutCe, soit sur la base de lapropo- 
sition du prksident Wilson soit sur la base d’une autre proposition. La 
preuve en est un tltment que l’avis de la Cow ne mentionne pas, B savoir 
que la notion de rCvocabilit6 inspirait des objections a tous les aspirants 
aux mandats de la catkgorie C et aux reprhsentants des gouvernements qui 
devaient se voir attribuer la plupart des mandats A et B - en particulier 

r a M. Simon pour la France et a M. Balfour (qui n’Ctait pas encore lord 
Balfour) pour la Grande-Bretagne, lesquels ont tous deux soulignt les 
difficultts, Cconomiques et autres, qui surgirajent si les mandataires 
n’ktaient pas complbtement assurCs de leur possession 55. L’id6e n’a done 
pas BtB retenue et le texte dkfinitif des mandats et de I’article 22 du Pacte 
n’en portait plus aucune trace. II est done, en droit, tout & fait impos- 
sible de conclure .k la persistance d’une sorte d’intention inexprimke de 
prdvoir un droit de r&vocation, car on aboutirait ainsi g la conclusion 
curieuse, juridiquement parlant, qu’il n’importe aucunement qu’une 
chose soit dite ou ne soit pas dite. Or I’exemple classique d’une prk- 

55 Aux rhmions du Conseil des Dix tenues le 28 janvier 1919 et a des dates 
ultk-ieures. Voir Foreign Relations of the United Siates: Tile Paris Peace Conference, 
vol. III, p. 747-768. C’est M. Balfour qui a soulign.5 (p. 763-764) que si la situation 
de la SdN avait fait I’objet d’un examen approfondj, il n’en Ctait pas de m&me pour 
celle des mandataires et que le systhe ne pouvait fonctionner que si la possession 
de ces derniers Ctait asshe. M. Simon a insist& (p. 761) SLIT le fait que les manda- 
taires ne seraient g&e encouragks h dhelopper les territoires sous mandat si leur 
avenir Ctait incertain. 
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in favour of a given intention is, precisely, where a different course has 
been proposed but not followed. The motives involved are juridically 
quite irrelevant, but were in this case clear 56. 

Applicable Principle of Interpretation 

Where a particular proposal has been considered but rejected, 
for whatever reason, it is not possible to interpret the instru- 
ment or juridical situation to which the proposal related as if 
the latter had in fact been adopted. 

82. The episode described in the preceding paragraph directly illustrates 
and confirms the view expressed in paragraphs 70-72 above. When 
Statesmen such as President Wilson thought of making mandates revo- 
cable (which could only be in a context of possible breaches) they were 
not content to rely on any inherent principle of revocability but made a 
definite proposal which, had it been adopted, would have figured as 
an article in the eventual governing instrument, or instruments. Since 
however the idea met with specific objections, it was not proceeded with 
and does not so figure. Therefore to treat the situation as being exactly 
the same as if it nevertheless did, is inadmissible and contrary to the 
stability and objectivity of the international legal order. Again, the process 
of having it both ways is evident. 

(v) The “integral 
portion” clause 

83. Article 22 of the League Covenant drew a clear distinction between 
the “C” mandated territories and the other (“A” and “B”) territories, 
inasmuch as in its paragraph 6 it described the former as being territories 
that could “be best administered under the laws of the Mandatory as 
integral portions of its territory”,-and a clause to that effect figured 

sG For sheer audacity, it would be hard to equal the attempts made in the course of 
the present proceedings to represent M. Simon’s statement to the effect that every 
mandate would be revocable and there could be no guarantee of its continuance 
(which of course wo&f have been the case on the basis of the earlier idea which M. 
Simon was confestin~), as affording evidence of an intention that mandates should be -,. 
revocable; and that this was only not proceeded with because of a desire to be 
“tactful” towards the mandatories,-although it is perfectly clear on the face of the 
record that M. Simon (and Mr. Balfour) were objectirlg to the idea of revocability,- 
not on grounds of its want of tact, but for economic and other reasons of a highly 
concrete character,-i.e., France and Great Britain, no less than the “c” manda- 
tories, were not prepared to accept mandates on such a basis, 
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somption irrbfragable en faveur d’une intention donn6e est prkiskment 
le cas oti une solution contraire a Bt6 proposke mais non retenue. Les 
mobiles en jeu sont saris pertinence jurjdique, mais en l’espbce ils Btaient 
Bvidents 5G. 

Prim@ cl’interprPtation applicable 

Quand une proposition dCtermin&e a BtC examinke puis 
rejetke, pour quelque raison que ce soit, il n’est pas possible 
d’interprCter I’instrument ou la situation juridique j laquelle 
cette proposition se rapportait comme si cette dernik-e avait 
effectivement kt& adoptke. 

82. L’kpisode Cvoqut au paragraphe prCcCdent illustre et confirme 
directement I’opinion exprimke aux paragraphes 70 Z+ 72 ci-dessus. 
Quand des hommes d’Etat tels clue le pkident Wilson ont envisage de 
rendre les mandats r&vocables (ce qui n’Ctait possible que dans la pers- 
pective de violations Cventuelles) ils ne se sent pas content& de s’appuyer 
sur un principe inhkrent de rkvocabilitk mais ont fait une proposition 
prkcise qui, efil-elle &k adoptte, aurait figure dans l’instrument ou les 
instruments applicables, dont elle aurait form6 l’un des articles. En 
raison des objections formulkes, 1’idCe n’a cependant pas &B retenue et 
consacrke par les textes. ConsidCrer que la situation se prksente exacte- 
ment comme si elle I’avait CtC est done inadmissible et contraire g la 
stabilitt et d l’objectivitk de l’ordre juridique international. Lk encore, 
on cherche & gagner sur les deux tableaux. 

v) La clause de la 
((partie intkgrante )) 

83. L’article 22 du Pacte de la Socittt des Nations faisait une dis- 
tinction trbs nette entre les mandats C d’une part et les mandats A et B 
d’autre part (en effet, le paragraphe 6 de cet article dtclare que les ter- 
ritoires SOLIS mandat C (( ne sauraient Ctre mieux administrts que SOLIS les 
lois du Mandataire, comme une partie inttgrante de son territoire))), 
et c’est pourquoi le texte des mandats C contient une disposition dans ce 

5L 11 serait difficile de montrer plus d’aplomb qu’on ne I’a fait dans la prbsente 
prockdure quand on a prktendu trouver dans les propos de M. Simon, qui avait dit 
que chaque mandat serait rBvocable et que sa continuitk nc pourrait &tre garantie 
(ce qui, bien entendu, eict et& vrai SLIT la base de I’idCe ti/zr&ierrw du president Wilson 
que M. Simon combattait), la preuve qu’on avait d’abord voulu que les mandats 
puissent prendre fin, mais qu’on n’avait pas donnd suite L cette intention pour faire 
montre de tact a I’dgard des mandataires. II est en effet parfaitement clair, d’aprks 
les textes dont on dispose, que M. Simon (et M. Balfour) s’klevnient centre I’idCe 
que les mandats puissent &tre rkvocables, non parce qu’ils voyaient 18 un manque de 
tact mais pour des raisons, Cconomiques notamment, d’un caractke des @us con- 
crets - B savoir que In France et la Grande-Bretagne tout autant que les mandataires 
de la catbgorie C, n’btaicnt pas disposkes & accepter des mandats dans ces conditions. 
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in the “c” mandates accordingly (text in footnote 57). This distinction 
was not, however, fully maintained; for a similar clause eventually 
appeared in the “B” mandates as well,-though without warrant for 
this in the Covenant. But this does not invalidate the point to be made 
because, as has been seen in the previous sub-section (paragraph Sl), the 
notion of revocability was as inacceptable to the “B” as to the “C” 
mandatories. The point involved is that the “integral portion” clause 
came very close in its wording to the language of incorporation-indeed 
it only just missed it. It did not amount to that of course, for annexation 
or cession in sovereignty of the mandated territory was something which 
it was one of the aims of the mandates system to avoid. But this clause 
did create a situation that was utterly irreconcilable with unilateral 
revocability,-with the idea that at some future date the existing adminis- 
trative and legal integrations, and applicable laws of the mandatory 
concerned, could be displaced by the handing over of the territory to 
another mandatory, to be then administered as an integral portion of its 
territory and subjected to another set of laws;-and of course this 
process could in theory be repeated indefinitely, if the revocability in 
principle of mandates once came to be admitted. 

84. In consequence, although the mandates did not contain any 
provision afirmatively ruling out revocability, the “integral portion” 
clause in the “B” and “c” mandates had in practice much the same effect. 
Significantly, no such clause figured in any of the “A” mandates which 
were, from the start (paragraph 4 of Article 22 of the Covenant), regarded 
as relating to territories whose “existence as independent nations can be 
provisionally recognized”. Naturally the insertion of the “integral 
portion” clause in the “B” and “C” mandates did not in any way preclude 
the eventual attainment of self-government or independence by the terri- 
tories concerned, as indeed happened with most of them some forty 
years later,-with the consent of the mandatory concerned; but that is 
another matter. What it did preclude was any interim change of rtgime 
without the consent of the mandatory. 

57 In the Mandate for SW, Africa that provision read as follows: 

“The Mandatory shall have full power of administration and legislation over 
the territory subject to the present Mandate as an integral portion of the Union 
of South Africa, and may apply the laws of the Union of South Africa to the 
territory, subject to such local modifications as circumstances may require.” 

The phrase “subject to the present Mandate” of course qualifies and describes the 
word “territory”. 
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sens (reproduite dans la note 57). Cette distinction n’a cependant pas Ctt 
maintenue de faGon absolue, une clause analogue ayant ttt en fin de 
compte ins&e dans les mandats B tgalement - quoique cela ne soit 
pas prtvu dans le Pacte. Mais cela n’infirme pas l’argument car, comme 
nous l’avons vu sous la rubrique prtctdente (par. Sl), la notion de r&o- 
cabilitk avait Ct6 rejetke aussi bien par les mandataires B que par les 
mandataires C. Ce qu’il faut retenir, c’est que, dans son IibellC, la clause 
de la ((partie inttgrante )) se rapprochait beaucoup de la notion d’in- 
corporation au territoire du mandataire - pour un peu, elle se serait 
confondue avec elle. Evidemment, elle n’allait pas tout & fait jusque-18, 
puisque prtcistment I’un des objectifs du systkme des mandats Ctait 
d’tviter l’annexion ou la cession de souverainetk sur le territoire sous 
mandat. Elle crbait cependant une situation totalement incompatible 
avec la notion de re’vocabiZit& unilat&ale, laquelle impliquait qu’k une 
date future on puisse revenir sur l’inttgration administrative et juridique 
et Climiner la lkgislation du mandataire applicable dans le territoire en 
confiant celui-ci g un autre mandataire qui l’administrerait comme partie 
intkgrante de SOIZ territoire et l’assujettirait a d’autre lois; et, bien entendu, 
ce processus pouvait en thtorie se rCpCter indkfiniment, le principe de la 
r6vocabilitC du mandat une fois admis. 

84. Par consiquent, si aucune disposition des mandats n’excluait 
positivement la rCvocabilit& la clause de la I( partie intkgrante N figurant 
dans les mandats B et C avait un rCsultat t&s voisin dans la pratique. 
11 est symptomatique qu’aucune clause de ce genre ne figurait dans les 
mandats de la catkgorie A, consid&% dbs I’origine (Pacte, art. 22, par. 4) 
comme applicables d des territoires dont I’(( existence comme nations in- 
dkpendantes peut dtre reconnue provisoirement N. AssurCment la prksence 
de la clause de la N partie inttgrante N pour les mandats B et C n’excluait 
en rien, pour les territoires en cause, la possibilitt d’acctder pour finir k 
l’autodktermination ou k l’indkpendance comme il advint d’ailleurs pour 
la plupart d’entre eux quelque quarante ans plus tard, avec le consente- 
rnent du mandataire inttressC; mais cela est une autre question. Ce que la 
clause interdisait, c’ktait un changement intkrimaire de rtgime effectu6 
saris le consentement du mandataire. 

57 Dans le Mandat pour le Sud-Ouest africain cette disposition est libelled comme 
suit: 

I( Le Mandataire aura pleins pouvoirs d’administration et de ICgislation sur Ic 
territoire faisant l’objct du Mandat. Ce territoire sera administrk scion la 
l&gislation du Mandataire comme partie inttgrante de son territoire. Le Man- 
dataire est en conshquence autorisk & appliquer aux regions soumises au mandat 
la ltgislation de I’Union de I’Afrique du Sud, sous r&serve des modifications 
n6cessitCes par les conditions locales. 1) 

L’expression (( faisant l’objet du Mandat )I qualifie et dtfinit le mot (( lerritoire 11. 
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(c) Positive contra-indications:-(2) based on 
the circumstances prevailing when the 

mandates system was established 

85. As is well known, the mandates system represented a compromise 
between, on the one hand, President Wilson’s desire to place all ex- 
enemy territory outside Europe or Asia Minor (and even scme in 
Europe) under direct League of Nations administration,-and, on the 
other hand, the desire of some of the Allied nations (more particularly 
as regards the eventual “C” mandates) to obtain a cession to themselves 
of these territories, which their forces had overrun and occupied during 
the war 58. The factor of “geographical contiguity to the territory of the 
Mandatory”, specifically mentioned in paragraph 6 of Article 22 of the 
Covenant, was of course especially (indeed uniquely) applicable to the 
case of SW. Africa, and had unquestionably been introduced with that 
case in mind. The compromise just referred to was accepted only with 
difficulty by some of the mandatories and, in the case of the “C” mandates 
only after assurances that the mandates would give them ownership in 
all but name 5g. Whether this attitude was unethical according to present- 
day standards (it certainly was not so then) is juridically beside the point. 
It clearly indicates what the intentions of the parties were, and upon what 
basis the “C” mandates were accepted. This does not of course mean 
that the mandatories obtained sovereignty. But it does mean that they 
could never, in the case of these territories contiguous to or very near 
their own Go, have been willing to accept a system according to which, 
at the will of the Council of the League, they might at some future date 
fmd themselves displaced in favour of another entity-possibly a hostile 
or unfriendly one-(as is indeed precisely the intention now). No sovereign 
State at that time-or indeed at any other time-would have accepted 
the administration of a territory on such terms. To the mandatories, 
their right of veto in the Council was an essential condition of their 
acceptance of this compromise,-and that they viewed it as extending to 
any question involving a possible change in the identity of the mandatory 
is beyond all possible doubt. Here once more is a consideration that 
completely negatives the idea of unilateral revocability. 

5H Such occupation, being a war-time one, was not in the nature of annexation, 
and its ultimate outcome had in any case to await the eventual peace settlement. 

58 See Mr. Lloyd George’s statement to the Prime Minister of Australia, and the 
question put by Mr. Hughes of Canada, ,as given by Slonim in CnrzncEirrn Yenrbaok of 
IlltetZatlonal Law, Vol. VI, p. 135, citmg Scott, “Australia During the War” in 
The OfJicial History of Australia in thr War of 1914-18, XI, p, 184. 

6” On the geographical question, see the very forthright remarks made about SW. 
Africa by Mr. Lloyd George to President Wilson as recorded in the former’s The 
Truth About the Pence Treaties, Vol. I, pp. I14 efseq and 190-191. 
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c> Centre-indications positives 2) rthltant des circonstances 
qui rkgnaient au moment od Ie systdme cles mandats 

a et4 Ptabli 

85. Comme on le sait, le systkme des mandats a reprksentt un com- 
promis entre, d’une part, le d&r du prtsident Wilson de placer sous 
l’administration directe de la SocittC des Nations tous les territoires 
ex-ennemis situ&s hors d’Eurbpe ou d’Asie mineure (et m&me quelques 
territoires situ& en Europe) et, d’autre part, le dCsir de certaines des 
nations alliCes (plus particulibrement en ce qui concerne les futurs man- 
dats C) d’obtenir que les territoires qu’elles avaient envahis et occupCs 
militairement pendant la guerre leur soient cCdCs 58, Le facteur de la 
([ contigui’tt gkographique au territoire du mandataire D, expressCment 
mentionnk a l’article 22, paragraphe 6, du Pacte, ttait bien entendu ap- 
plicable spkcialement, et m@me uniquement, au Sud-Ouest africain et 
avait saris aucun doute CtC introduit & son sujet. Le compromis dont je 
viens de parler ne fut accept& qu’avec difficult6 par certains des manda- 
taires intCressCs et, pour ce qui est des mandats C, uniquement quand 
I’assurance eut ktC donnkeque les mandats correspondaient, au nom prb, ri 
un titre de propriktk 5g+ Que cette attitude ait CtC contraire h l’tthique 
actuelle (elle ne 1’Ctait certainement pas a celle de 1’6poque) est juridique- 
ment hors de propos. Elle montre clairement quelles Ctaient les intentions 
des parties et sur quelle base les mandats C ont BtC accept&. Bien stir, 
cela ne veut pas dire que les mandataires obtenaient la souverainetk, mais 
cela veut dire que, pour les territoires contigus au leur ou trbs proches de 
celui-ci Go, ils n’auraient jamais accept6 un systtme dans lequel, selon le 
bon plaisir du Conseil de la SdN, ils auraient pu &tre &in&s par la suite 
au profit d’une autre enlit&, Bventuellement hostile ou inamicale (ce que 
I’on cherche prCcis&ment d faire aujourd’hui). Aucun Etat souverain B 
l’tpoque - ou en fait a toute autre Cpoque - n’aurait accept& d’adminis- 
trer un territoire dans ces conditions. Pour les mandataires, le droit de 
veto au Conseil Ctait une condition essentielle de I’acceptation du com- 
promis et il ne fait aucun doute que, dans leur esprit, il s’appliquait a 
toute question pouvant Bventuellement entrainer un changement de 
mandataire. C’est 18 un autre tknent qui rCduit & nCant 1’idCe d’un 
pouvoir unilattral de rtvocation. 

58 Cette occupation, Ctant une occupation de temps de guerce, n’avait pas le 
caractkre d’une annexion et son aboutissement final devait de toute faGon attendre 
le rhglement de paix & venir. 

5g Voir la dklaration de M. Lloyd George au premier ministre d’Australie et la 
question de M. Hughes (Canada) rappelbes par Slonim dans Canadian Yearbook of 
hlernatioml Law, vol. VI, p, 135, citant Scott, N Australia During the War u dans 
The Oficial History of Australia in the War of 1914-18, XI, p. 184. 

60 Sur la question geographique, voir la remarque t&s nette de M. Lloyd George 
au prksident Wilson au sujet du Sud-Ouest africain, qui est rappelSe dans Lloyd 
George, The Truth About the Pence Treaties, vol. I, p. 114 et suiv. et p. 190-191. 
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3. General conclusion 

86. Taking these various factors together, as they have been stated in 
the preceding paragraphs, the conclusion must be that no presumptions 
or unexpressed implications of revocability are applicable in the present 
case, and that in any event they would be overwhelmingly negatived by 
the strongest possible contra-indications. 

87, Test of this conclusion-a good test of this conclusion is to enquire 
what happened as regards those former mandated territories that were 
eventually placed under the United Nations trusteeship system. Here was 
an opportunity for the Assembly to introduce an express power of unila- 
teral revocation into the various trusteeship agreements entered into 
under Article 79 of the Charter. This however was not done, for one 
very simple reason, namely that not a single administering authority, in 
respect of any single trusteeship, would have been prepared to agree to 
the inclusion of such a power-any more than, as a mandatory, it had 
been prepared to agree to it in the time of the League. The point involved 
is of exactly the same order (though in a different but:related context 61) as 
that to which attention was drawn in paragraphs 93-95 of the 1966 
Judgment of the Court ‘jl, where is was stated (I.C.J. Reports 1966, p. 49) 
that there was one test that could be applied in order to ascertain what 
had really been intended, namely, 

“ , . . by enquiring what the States who were members of the League 
when the mandates system was instituted did when, as Members of 
the United Nations, they joined in setting up the trusteeship system 
that was to replace the mandates system. In effect . . . they did 
exactly the same as had been done before . . .“. 

And so it was over revocation. No more than before was any provision 
for it made. Is it really to ascribe this to a belief that it was not necessary 
because all international mandates and trusts were inherently subject 
to unilateral revocation, irrespective of the consent of the administering 
authority?-or would it be more reasonable to suppose that it was because 
no such thing was intended? If no such thing was intended in the case of 
the trust territories (all of them formerly mandated territories), this was 

61 The 1966 Judgment of the Court found that the compulsory adjudication 
articles of the mandates only applied to disputes concerning clauses about the 
economic and other individual interests of members of the League, and not to 
clauses concerning the conduct of the mandates themselves, which was a matter 
vested collectively in the League as an entity. This view was confirmed by the fact 
that, in the trusteeship agreements relating to former mandated territories, a compul- 
sory adjudication article figured only in those trusteeships which included clauses 
of the former kind, but not in those which were confined to the latter type of clause. 
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3. Conclusion gehhle 

86. Si I’on considke tous les facteurs examin& dans ‘les paragraphes 
prCcCdents, force est de conclure qu’aucune prtsomption ou implication 
non exprimke de r&ocabilitC n’est applicable en I’espke et qu’en tout 

cas les plus fortes centre-indications Ccarteraient totalement toute prC- 
somption ou implication de cet ordre. 

87. VeXjication de cefte conclusion. - Un bon moyen de s’assurer du 
bien-fond& de cette conclusion consiste B examiner ce qu’il est advenu des 
anciens territoires SOLIS mandat placks sous la tutelle des Nations Unies. 
L’AssemblCe avait l’occasion d’introduire un pouvoir spkifique de 
rkvocation unilatirale dans les divers accords de tutelle conclus en ap- 
plication de l’article 79 de la Charte. Mais cela n’a pas Ctt fait, pour la 
raison trks simple que pas une des puissances administrantes n’aurait CtB 
plus disposte g consentir j I’inclusion d’un tel pouvoir dans un accord de 
tutelle qu’elle n’avait BtC disposCe i y consentir en tant que mandataire ti 
I’epoque de la Soci&t des Nations. La question qui se pose ici est exacte- 
ment du meme ordre (quoique se situant dans un contexte diffkrent, mais 
connexe) 61 que celle qui est signalCe aux paragraphes 93 a 95 de I’arrGt 
de la Cow rendu en 1966 ‘jl, oti il est dit (C.I.J. RecueiZ 1966, p, 49) qu’il 
y avait un critkre uppzicable pour dkterminer l’intention kitable, B savoir: 

arechercher ce que les Etats qui Ctaient Membres de la SociCtC des 
Nations au moment de l’institution du systkme des Mandats ont 
fait, lorsque, devenus Membres de I’Organisation des Nations Unies, 
ils ont participt B l’ktablissement du rtgime de tutelle destine a rem- 
placer le systeme des Mandats. Or . . . ils ont fait exactement la meme 
chose qu’auparavant.. , 1) 

C’est bien ce qui s’est pass& en ce qui concerne la rkvocation. Non plus 
qu’auparavant, aucune disposition n’a Ctt prCvue B ce sujet. Est-ce vrai- 
ment parce qu’on a estimk inutiles de telles dispositions pour la raison que 
tow les mandats et accords de tutelle internationaux Btaient intrinskque- 
ment sujets a rCvocation unilatCrale, que l’autoritk administrante y con- 
sente on non? Ne serait-il pas plus raisonnable de supposer que cela tenait 
St ce qu’on n’a rien envisage de semblable? Si l’on n’a rien envisagk de tel 

G1 Selon l’arrst rendu par la Cour en 1966, les articles des mandats qui prkvoient 
une procedure obligatoire de rkglement judiciaire ne s’appliquent qu’aux diffbrends 
concernant les clauses sur les intr%ts Bconomiques et autres int&&ts individuels des 
Membres de la Socikte des Nations mais non les clauses relatives B la gestion des 
mandats eux-m&mes, matkre confite B la SdN agissant pour la collectivitk de ses 
Membres. Cette manike de voir est confirmCe par le fait que, dans les accords de 
tutelle portant sur d’anciens territoires sous mandat, la juridiction obligatoire n’est 
prkvue que dans les accords comportant des clauses du premier type et non dans 
ceux qui ne contenaient que des clauses du second type, 
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because no such thing had been intended, or had CVCr bCW instituted, in 
the case of the mandated territories themselves, KS It~Nlld~l~L~S. The former 
mandatories were simply perpetuating in this rCSpect the same system as 
before (and the A,ysetnbl~~ tacitly agreed f~ this &t? th wrious t~l/,~tec,y/~ip 
rrg~een~en~s). This previous system of course applied, and continues to 
apply, to the mandated territory of SW. Africa. 

88. Since the conclusion reached is that Lcaguc of Nations mandates 
would not have been subject to unilateral revocation by the Council of 
the League or-what comes to the same thing--that the concurrence of 
the mandatory concerned would have been required for any change of 
mandatory, or for the termination of the mandate on a basis of self- 
government or independence;-and since the United Nations cannot 
have any greater powers in the matter than had the League, it follows 
that the Assembly can have had no competence to revoke South Africa’s 
mandate, even if it had become subrogated to the Lcaguc Council’s 
supervisory role-for that role did not comprise any power of unilateral 
revocation. 

89. There are however other reasons, resulting from the United Nations 
Charter itself, why the organs of the United Nations had no competence 
to revoke the Mandate, whether or not they would otherwise have had it; 
and these will now be considered in the next main section (Section C). 

LIMITATIONS ON THE COMPETENCE AND POWERS 

OF THE ORGANS 01: THE UNITED NATIONS 
UNDER THE CHARTER 

90. In the two preceding main sections it has been hcld,~/i~s/ (Section A) 
that the United Nations as an Organization never became invested with 
any.supervisory function in respect of mandates not voluntarily converted 
into trusteeships, and never became subrogated to the sphere of compe- 
tence of the former League of Nations in respect of mand~\tes ; and stmnd/y 
(Section B) that since in any event that competence dicl not include any 
power of unilateral revocation of a mandate, or of terminating it without 
the consent of the mandatory concerned, the United Nations would 
equally have had no competence to exercise such a power even if it had, 
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dans le cas des territoires sow tutelle (qui 6taient tous d’anciens terri- 
toires SOLIS mandat), c’est qu’on n’avait jamais rien envisagt, et encore 
moins ttabli de tel, pour les territoires SOLIS mandat eux-memes en tant 
que rnandats. Les anciens mandataires ne faisaient que perpktuer k cet 
tgard le systkme antkrieur (et 1’Assembke y a tacitement consenti par la 
voie des divers accords de tutelle). Bien entendu ce systkme antkrieur s’ap- 
pliquait et continue & s’appliquer au territoire sous Mandat du Sud-Ouest 
africain. 

88. D&s iors que la conclusion B Iaquelle on aboutit est que les mandats 
de Ia SociCtC des Nations n’auraient pu Ctre unilattralement rkvoquts 
par le Conseil de la SociktC - OLI, ce qui revient au mCme - que le con- 
sentement du mandataire intCressC await BtC requis pour tout changement 
de mandataire OLI pour I’extinction du mandat par accession du territoire 
d l’autonomie OLI B I’indCpendance, et puisque I’Organisation des Nations 
Unies ne saurait en la mat&e avoir des pouvoirs plus Ctendus que ceux 
de la SdN, il s’ensuit que 1’AssemblCe gCnCrale ne pouvait avoir compktence 
pour rkvoquer le mandat de I’Afrique du Sud, mCme si elle a ktk subro- 
gCe au Conseil de la SociCtC des Nations dans son r61e de surveillance, 
car ce rBle ne comprenait aucun pouvoir de rkvocation unilattrale. 

8 * * 

89. D’autres arguments tin% de la Charte des Nations Unies elle-m&me 
expliqnent pourquoi les organes des Nations Unies n’ttaient pas habilitCs 
g rCvoquer le Mandat, quand bien m&me ils auraient eu par ailleurs la 
compCtence voulue; ce sont ces arguments qui seront examin& dans la 
section suivante (section C). 

SECTION C 

LIMITES DE LACOMPfiTENCEETDES POUVOIRS 
QUE LES ORGANES DES NATIONS UNIES 

TIENNENT DELA CHARTE 

90. Dans les deux grandes sections qui prtckdent je fais valoir, prima 
(section A) que les Nations Unies, en tant qu’organisation, n’ont jamais 
CtC ni chargkes d’une fonction de surveillance pour les mandats qui n’ont 
pas CtC convertis volontairement en accords de tutelle ni subrogkes a 
I’ancienne SocittC des Nations dans sa compttence en mat&e de man- 
dats; et secundo (section B) que puisque en tout cas cette compktence ne 
comprenait ni le pouvoir de rkvoquer u$attralement un mandat ni 
celui d’y mettre fin sans le consentement du mandataire intCressC, les 
Nations Unies, mEme si elles avaient 6tC, en principe, subrogdes au r81e 
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ill prillciple, becotne subrogated to the role of the League in respect of 

mandates. But in additioll to the hnit~ltiOllS thus kiiQ, both from 
gelleral rules of law and from the prOViSionS of the rekVilIlt governing 
instruments, there is also the question of the limitations imposed UPOII 

the competence and sphere of authority of the organs of the United 
Nations by the constitution of the latter, as cmbodicd in its Charter, 
Since these organs (in the present cOIlteXt tilt? Gt~lC~‘ill ASSeIllbly and the 
Security Council) are the creations of the ~hiLl.kI., they tire necessarily 
subject to such limitations, and can prima facie, take valid action only 
upon that basis. 

1, Compcfence aiid P0wr.P o/’ the G~WCtYll ASXiWlh~~’ 
under rlie Charret 

91. So far as the Assenlbly is concerned, there arises al the outset an 
important preliminary question, namely whether it was CO1llp~tclat to 
act as (in effect) a court of law to pronounce, i1S judge in its OWIl cause, 011 
charges in respect of which it was itself the complainant. In my opinion 
it was not; and this sufices in itself to render Kesolution 2145, by which 
the Assembly purported to revoke the Mandate for SW, Africa, invalid 
and inoperative, However, in order not to break the thread of the present 
argument, I deal with the matter in the first section of the Annex to this 
Opinion. 

(i) The Assen~Oly Iuclcs my genernl 

competence fo take acliorl of 
nn executive character 

92. In contrast with the former League of Nations, in which both main 
bodies, except in certain specified cases, acted by unanimity, the basic 
structure adopted in the drafting of the United Nations Charter consisted 
in the establishment of a careful balance between ;I small organ-the 
Security Council, acting within a comparatively limited field, but able, 
in that field, to take binding decisions for certain p~lrposcs;--.-...nnd ;I larger 

organ, the General Assembly, with a wide iicld of compctcnce, but in 
general, only empowered to discuss and recoalmend;---this distinction 
being fundamental. The powers of the Security Council will be considered 
at a later stage..As to the Assembly, the list appended below it1 l’ootnote 62 

indicates the general character of what it was empowered to do. From 

” The list shows that the Assembly is either limitctt to nuking ~ccolnmcndations, 
or that where it can cl0 more, it is as a result of a specific power conrcrred by the 

express terms or some provision 0r the Chnrter. In other words the Assembly has no 
inherent or residual power to do more than rccolllnlcnd. 

(0) The recommendatory functions are described as fo/lows:. -. 

lIThe General Assembly] 
Aaich 10: "IJUY discuss I . . and , . , make rccomlnendations”‘. 
Article 11, P~W?WP~~ I: “may consider , , , and . , . Inakc ~ccolmmcndations”; 
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de la SdN 9 I’Cgard des mandats, ne seraient pas non plus compktentes 
pour exercer un tel pouvoir. Mais, outre les limitations dkcoulant ainsi 
des rkgles gCnCrales de droit, d’une part, et des dispositions des instru- 
ments rkgissant la mat&e, d’autre part, il se pose aussi la question des 
limitations imposCes g la compktence et j l’autoritk des organes des Na- 
tions Unies par la constitution de cette organisation telle qu’elle est ttablie 
par la Charte. Comme ces organes (en l’espkce I’AssemblCe gtnkale et 
le Conseil de sCcuritC) sont des crkations de la Charte, ils sont nkcessaire- 
merit soumis a ces limitations et, jusqu’8 preuve du contr,aire, ne peuvent 
agir valablement que SW cette base. 

I. Compc’tence et pouvoirs de I’AssemblPe gP&rale 
en vertu de la Charte 

91. Pour ce qui concerne I’AssemblCe une importante question prbli- 
minaire se pose, celle de savoir si I’AssemblCe ttait compktente pour 
s’briger en tribunal (ce qu’elle a fait) et pour se prononcer comme juge 
en sa propre cause sur des accusations qu’elle avait elle-mCme portbes. 
A mon avis elle ne 1’Ctait pas; et cela suffit, en soi, pour rendre la r&o- 
lution 2145, par laquelle I’AssemblCe a prktendu rkvoquer le mandat 
sur le Sud-Ouest africain, nulle et saris effet. Toutefois, pour ne pas 
rompre le fil du raisonnement, je traite de cette question dans la premikre 
section de l’annexe a la prksente opinion. 

i) L’Assemblke n’a pas de compktence g&&ale 
pour prendre des mesures de caracthe 
exe’cutif 
92. Si dans l’ancienne SocittB des Nations, les deux organes principaux 

agissaient, sauf dans certains cas expressCment prkvus, B l’unanimitk, la 
structure de base qui a BtC adopt&e lors de I’Claboration de la Charte 
des Nations Unies repose sur un Bquilibre minutieux entre un organe 
h composition restreinte - le Conseil de stcuritt, agissant dans un 
domaine relativement limit6 mais capable dans ce domaine de prendre 
B certaines fins des dkisions obligatoires - et un organe plus ilombreux, 
1’AssemblBe g6nCrale, dont la competence est plus vaste mais qui, en 
g&&al, n’a que des pouvoirs de discussion et de recommandation; cette 
distinction est fondamentale. J’aborderai ultkrieurement la question des 
pouvoirs du Conseil de s&curit&. Quant & I’Assembl6e, la note 62 ci-des- 

Q La liste qui suit montre ceci: ou bien I’AssembEe g&k-ale doit se borner H 
f’ormuler des recommandalions ou bien, 18 ob elie peut faire plus, c’est en vertu d’tm 
pouvoir spkcifique qui lui est reconnu en termes exprts par une des dispositions de la 
Charte. Autrement dit, I’AssemblCe n’a aucun pouvoir intrinskque ou rksiduel lui 
permettant de faire autre chose que des recommandations: 
c?) Les pouvoirs qu’a 1’AssemblBe gtn&alc de formuler des recommandations sent 

exprimds comme suit: 
[L’Assemblke g&kale] 
Arficle IO: 1~ peut discuter ,,, et ,,, formuler ,., des recommandations 11; 
Article II, paragraph I: n peut Ctudier ,,, et ,,, faire ,., des recommandations )I; 
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what this list reveals (seen against the whole conceptual background of the 
Charter), there arises an irrebuttable presumption that except in the few 
cases (see section (d) of the list) in which executive or operative powers 
are specifically conferred on the Assembly, it does not, so far as the 
Charter is concerned, have them. In consequence, anything else it does 
outside those specific powers, whatever it may be and however the relevant 
resolution is worded, can only operate as a recommendation. It should 
hardly be necessary to point out the fallacy of an argument which would 
attribute to the Assembly a residual power to take executive action at 
large, because it has a speczjic power so to do under certain particular 
articles (4, 5, G and 17). On the contrary, the correct inference is the 
reverse one-that where no such power has been specifically given, it 
does not exist. 

93. It follows ineluctably from the above, that the Assembly has no 
implied powers except such as are mentioned in (e) of footnote 62. All 
its powers, whether they be executive or only recommendatory, are 
precisely formulated in the Charter and there is no residuum. Naturally 
any organ must be deemed to have the powers necessary to enable it to 
perform the specific functions it is invested with. This is what the Court 
had in mind when, in the hjwies to United Nations Servants (Count 
Bernadotte) case (I.C.J. Reports 1949, p. 182), it said that the United 
Nations : 

(b) 

(4 
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Article II, pnragrupll 2: “may discuss. . . and . , , make recommendations”; 
Article II, paragraph 3: “may call , . . attention, , . to”; 
Article 12, pnragraph I : “shall not make any recommendation. . . unless [SO 

requested]“; 
Article 13: “shall initiate studies and make recommendations”; 
Article 14: “may recommend measures”; 
Article 1.7: “shall receive and consider [reports]“; 
Article 16: “shall perform such functions . , . as are assigned to it [by Chapters 

XII and XIIL of the Charter]“; 
Article 105, parogrnph 3: “may make recommendations”. 
The peace-keeping functions conferred upon the Assembly by Article 35 are, by 
its third paragraph, specifically stated to be “subject to the provisions of Ar- 
ticles 11 and 12” (as to which, see above). 

As regards Chapters XII and XIII of the Charter (trusteeships), the only 
provisions which refer to the Assembly are: 

Article 85, which (without any indication of what the functions in question 
are) provides that the non-strategic area functions of the United Nations 
“with regard to t~rrsreeslzip agreemrrts” (italics added) “including the approval 
of the terms of” such agreements, “shall be exercised by the . . . Assembly”. 

Article 87, under which the Assembly may “consider reports” (“submitted 
by the administering authority”); “accept petitions and examine them” (“in 
consultation with [that] authority”); “provide for periodic visits” to trust 
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sous donne une id6e g&kale de ses pouvoirs. La liste qui y figure (c0mpt.e 
tenu de la conception g&&ale qui a inspir.5 la Charte) fait apparaitre 
une prftsomption irrtfragable selon laquelle, sauf dans quelqnes cas (voir 
alinCa d,J de la liste) 051 des pouvoirs d’action ou d’exQution lui sent 
specifiquement conf&rCs, 1’Assemblte ne posskde d’aprhs la Charte aucun 
pouvoir de cet ordre. En con&quence, quoi que 1’Assemblke puisse 
faire d’autre en dehors de ces pouvoirs spkcifiques, et quels que soient 
Ies termes de la rksolution pertinente, la decision qu’elle prend ne peut 
avoir que la valeur d’une recomrnandation. 11 est i peine nkcessaire 
d’attirer l’attention sur le caractke fallacieux de l’argument selon lequel 
1’AssembMe aurait ~111 pouvoir rksiduel lui permettant de prendre des 
mesures d’exkcution dans toutes sortes de domaines parce qu’un pouvoir 
sp&$qtle dans ce sens lui est reconnu par certains articles particuliers 
(art. 4, 5, 6 et 17). C’est la dtduction contraire qui est exacte: lorsqu’un 
pouvoir de ce genre n’est pas spkcifiquement prtvu, il n’existe pas. 

93. I1 suit in6luctablement de ce qui pr6ckde que l’Assembl6e gBnirale 
ne possbde d’autres pouvoirs implicites que ceux qui sont mention&s St 
I’alinBa e) de la note 62. Tow les pouvoirs de l’Assemblbe, qu’ils soient 
exkutifs OLI qu’ils aient le caractkre de recommandations, sont expres- 
skment d&is dans la Charte, et il n’y a pas de pouvoir rtsiduel. Evidem- 
merit, il faut prtsumer que tout organisme a les pouvoirs qui lui sont 
nkessaires pour remplir les fonctions spkcifiques dont il est chargt. 
C’est B cela que la Cow a song6 lorsque, dans I’atTaire de la Rkparation 
dees dornnwges subis au service des Nations Unies (comte Bernadotte), 
elle a affirm6 que I’Organisation des Nations Unies 

6) 

C) 

Article II, parngrnphe 2: c( peut discuter .,. et .,. faire ,,. des recommandations “; 
Article II, paragrupke 3: (( peut attirer l’attention ,,. sur )I; 
Artick 12, pnragvaphe I: rne doit faire aucune recommandation .,, B mains 

[qu’on] ne le lui demande 11; 
Article 13: I( provoque des Etudes et fait des recommandations )B; 
Article 14: <( peut recommander les mesures 1); 
Article 15: ctre~oit et Ctudie [les rapports...] “; 
Article 16: I( remplit +., les fonctions qui lui sont dkvolues [en vertu des chapitres 

XII et XIII de la Charte] r; 
Article 105, pargraphe 3: (( peut faire des recommandations )I. 

Les pouvoirs confkrts & I’Assemblte par I’article 35 en ce qui concerne le main- 
tien de la paix sont d6finis, au paragraphe 3, cowme Btant I( soumis aux dispo- 
sitions des articles 11 et 12 )J (pour ces articles, voir plus haut). 

Dans les chapitres XII et XIII de la Charte (tutelle), les seules dispositions qui 
intkressent I’Assemblke sont les suivantes: 

L’artick 85 qui dispose (saris prkiser la nature des fonctions en question) we, 
pour les zones non stratbgiques, les fonctions de I’Organisation des Nations 
Unies ((en ce qui concerne les accords dd tutelle 11 (les italiques sont de nous) 
(( y  compris l’approbation des termes 1) de ces accords I( sont exercks par l’Assem- 
bl6e g&kale )a, 
L’arficle 87, en vertu duquel l’Assembl6e peut (1 examiner les rapports n ((( sou- 
mis par l’autoritk chargke de I’administration )I); ~~recevoir des p6titions et les 
examiner 1) (II en consultation avec ladite autoritk I)), * (( faire prockder k des visites 
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“ 
. . . must be deemed to have those powers which, though not ex- 

pressly provided in the Charter, are conferred upon it by necessary 
impIication as being essential to the performance of its duties”. 

This is acceptable if it is read as being related and confined to existing and 
specified duties; but it would be quite another matter, by a process of 
implication, to seek to bring about an extension of functions, such as 
would result for the Assembly if it were deemed (outside of Articles 4, 
5, 6 and 17) to have a non-specified power, not only to discuss and 
recommend, but to take executive action, and to bind. 

94. In the same way, whereas the practice of an organization, or of a 
particular organ of it, can modify the manner of exercise of one of its 
functions (as for instance in the case of the veto in the Security Council 
which is not deemed to be involved by a mere abstention), such practice 
cannot, in principle, modify or add to the function itself. Without in 
any absolute sense denying that, through a sufficiently steady and long- 
continued course of conduct, a new tacit ugreement may arise having a 
modificatory effect, the presumption is against it,-especially in the case 
of an organization whose constituent instrument provides for its own 
amendment, and prescribes with some particularity what the means of 
effecting this are to be. There is a close analogy here with the principle 
enunciated by the Court in the North Sea Continental Shelf case (I.C.J. 
Reports IY69, p. 25) that when a convention has in terms provided for a 

territories (“at times agreed upon with the [same] authority”); and “take these 
and other actions in conformity with the terms of’ the trusteeship agreetnerzts” 
(italics added). 

None of this invests the Assembly with any binding or executive powers 
except in so far as might specifically be conferred upon it by the express terms 
of the trusteeship agreements. These did not in fact any of them do so (see foot- 
note 64 below). 

(d) In the result, the only provisions of the Charter which confer executive or 
quasi-executive powers on the Assembly are: 

Cc) 

Articles 4, 5 and 6, which enable the Assembly to admit a new Member, or 
suspend or expel an existing one,-in each case only upon the recommendation 
of the Security Council; and Article 17, under paragraph 1 of which the Assem- 
bly is to “consider and approve” the budget of the Organization, with the 
corollary (paragraph 2) that the expenses of the Organization are to be borne by 
the Members “as aaoortioned by the Assembly”. Under aaranrauh 3, the Assem- 
bbly is to “considdr*and approie” financial irrangemehts witI; the specialized 
agencies, but is only to “examine” their budgets “with a view to making re- 
commendations” to them, 
The Assembly naturally has those purely domestic, internal, and procedural 
executive powers without which such a body could not function, e.g., to elect 
its own officers; fix the dates and times of its meetings; determine its agenda; 
appoint standing committees and &hoc ones; establish staff regulations; decide 
to hold a diplomatic conference under United Nations auspices, etc., etc. 

270 



NAMIBIE (S.-O. AFRICAIN) (OP. DISS. FITZMAURICE) 282 

(( doit gtre consid6rCe comme posskdant ces pouvoirs qui, s’ils ne 
sont pas expressdment Cnoncks dans la Charte, sont, par une con- 
Gquence nkcessaire, conf&Cs a I’Organisation en tant qu’essentiels 
g I’exercice des fonctjons de celle-ci N (C.I.J. Recueil 1949, p. 182). 

Cette proposition est acceptable si on la rattache et si on la limite 51 des 
fonctions existantes et dkfinies; mais ce serait tout autre chose de cher- 
cher B en dtduire, par implication, une extension de fonctions, comme ce 
serait le cas si l’on estimait que l’Assem.blCe a des pouvoirs non spkcifitk 
(a part ceux que prCvoient les articles 4, 5, 6 et 17) lui permettant non 
seulement de discuter et de recommander, mais de prendre des m.esures 
d’exkcution et des mesures ayant force obligatoire. 

94. De m&me, alors que la pratique d’une organisation ou d’un de 
ses organes peut modifier la fac;on dont s’exerce l’une de ses fonctions 
(comme c’est le cas notamment au Conseil de sbcurit6 pour le veto, 
qu’une simple abstention n’est pas censke faire jouer) cette pratique ne 
peut pas, en principe, modifier ou Blargir la fonction elle-m.&me. Sans 
nier absolument qu’une ligne de conduite suivie de manikre suffisam- 
ment r6guMre et prolonghe puisse donner naissance k un nouvel accord 
tacite entraPnant une modification, c’est la prksomption contraire qui 
joue, surtout dans le cas d’une organisation dont l’acte constitutif 
prkvoit son propre amendement et en spkcifie les modalit&. 11 y a ici 
une analogie dtroite avec le principe &non& par la Cour en l’affaire du 
Plateau continental de la nler du Nerd (C.I.J. Recueil 1969, p. 25) selon 
lequel, lorsqu’une convention prkvoit expresskment la mkthode i suivre 

pkriodiques n dans les territoires sous tutelle (n a des dates convenues avec [Indite 
autorit61 )I: et 11 prendre ces dispositions et toutes autres corrfork~nerzt uux ler~?~es 
de3 ncc&& de he& a (les itaiiques sont de nous). 

Aucune de ces dispositions n’attribuc & I’Assembke des pouvoirs contrai- 
gnants ou d’ordre ex&utif, & l’exception de ceux qui peuvent lui &tre spkcifiquement 
reconnus par les termes exprks des accords de tutellc. En fait, aucun de ces 
accords ne lui confbre de tels pouvoirs. (Voir note 64 ci-aprks.) 
En fin de compte, les seules dispositions de la Charte qui conf&rent B I’Assemblee 
g&kale des pouvoirs exkutifs ou quasi exkcutifs sont les suivantes: 
Les articles 4. 5 et 6. oui autorisent I’AssemblBe i admettre un nouveau Membre, 
g suspendre du & exclke un Membre de l’organisation, dans chaque cas unique- 
ment sur recommandation du Conseil de skcuritk; et l’nrticle 17, dont Ic para- 
graphe 1 dispose que I’AssemblCe g&&ale u examine et approuve 1) le budget de 
I’Organisation, avec le corollaire (par. 2) que les dkpenses de l’organisation sont 
support&es par les Membres (( selon la rCpartition fixBe par I’Assemblke g&&ale 11. 
Aux termes du paragrapbe 3, l’.4ssembl6e (G examine et approuve 1) les arrange- 
ments financiers pass&s avec les institutions spCcialisCes, mais 11 examine )) leurs 
budgets seulernent (( en we de leur adresser des recommandations ~1, 
L’AssemblBe oosskde kvidemment les pouvoirs exkutifs d’ordre purement 
interne et proc-kdural sans lesquels un tel brganisme ne pourrait pas fonctionner, 
c’est-&-dire qtr’clle peut dlire son propre bureau, fixer les heures et dates de ses- 
kances, 6tablir son ordre du jour, constituer des commissions permanentes et 
ad hoc, arr&ter le statut du personnel, decider de convoquer des confkrcnces 
diplomatiques sous les auspices des Nations Unies, etc. 
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particular method whereby some process is to be carried out (in that 
case it was the method of becoming bound by the convention), it was 
“not lightly to be presumed that”, although this method had not been 
followed, the same result had “nevertheless somehow [been achieved] in 
another way”-a principle which, had it been applied by the Court in the 
present case h3, would have led to a totally different outcome, as can be 
seen from Sections A and B above. 

95. Translating this into the particular field of mandates, it is clear that, 
just as the Assembly would have no power to make a grant of sovereign 
independence to a non-self-governing territory under Articles 73 and 74 
of the Charter, nor to terminate a trusteeship without the consent of the 
administering authority (see relevant clauses of the various trusteeship 
agreements made under Article 79 of the Charter [)+),-so equally, given 
the actual language of the Charter, does the Assembly have no power to 
evict a mandatory. Any resolution of the Assembly purporting to do that 
could therefore only have the status of, and operate as, a non-binding 
recommendation. The power given to the Assembly by Articles 5 and 6 
of the Charter to suspend or expel a member State (upon the recommen- 
dation of the Security Council) would of course enable it to suspend or 
expel a mandatory.pum its membership of the United Nations; but this 
cannot be extended on a sort of analogical basis to the quite different 
act of purporting to revoke the mandatory’s mandate. 

96. From all of this, only one conclusion is possible, namely that so 
far as the terms of the Charter itself are concerned, the Assembly has no 
power to terminate any kind of adn+Cstration over any kind of terrifory. 

*  
*  :I: 

97. It may however be contended that the matter does not end there, 
for it may be possible for powers other or greater than its normal ones 
to be conferred upon an international organ aliunde or ah extra, for some 
particular purpose-e.g., under a treaty,-and if so, why should it not 

u This affords an excellent illustration (and many more could be given) of the 
fact that, owing to the constant changes in the composition of the Court, due to the 
system of triennial elections created by its Statute, the Court dots not always adhere 
to its own jurisprudence. 

M The various trusteeship agreements deal differently with the question of the 
termination, or possible termination of the trust, but the effect is that in no case does 
the Assembly possess any unilateral power in the matter. II therefore no trusteeship 
can be terminated without the consent, given in one form or another, of the admini- 
stering powers, why should it be so unthinkable that a mandate should not be termi- 
nable without the consent of the mandatory? 
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pour accomplir un certain processus (en l’espkce la manihre de se lier 
par la convention), il ne faut pas ~prksumer k la 16gkre 1) que, cette 
mtthode prescrjte n’ayant pas Btk adopt& le mgme r&&at ccn’en est 
pas moins [acquis] d’une autre faConr. Si la Cow s’ttait inspirke de ce 
principe en la presente espkeG3, elle aurait abouti & un rksultat tout 
diffkrent, comme le montrent les sections A et B ci-dessus. 

95. Pour transposer cela dans le domaine particulier des mandats, 
il est clair que, de m&me que 1’Assembke n’a la facultk ni d’accorder 
l’indtpendance souveraine k un territoire non autonome en vertu des 
articles 73 et 74 de la Charte, ni de mettre fin B un accord de tutelle saris 
le consentement de l’autoritk chargte de l’administration (voir les dis- 
positions pertinentes des divers accords de tutelle conclus en application 
de I’article 79 de la Charte 6‘t), de mEme, Btant donnk le texte de la Charte, 
I’AssemblBe n’a pas le droit de dbmettre un mandataire. Toute rksolution 
de 1’Assemblke ayant cet objet ne pourrait done avoir que la valeur et 
l’effet d’une recommandation non obligatoire, Le pouvoir de suspendre 
ou d’exclure un Etat Membre (sur recommandation du ConseiI de 
s&n-it&) que les articles 5 et 6 de la Charte confkrent k I’Assemblke 
permettrait Bvidemment B celui-ci de suspendre un nzandataire ou de 
I’exclure de l’Organisatio/? mais ce droit ne peut pas Ctre Ctendu en vertu 
d’une sorte de raisonnement par analogie 8. l’acte tout different qui 
consiste B rkvoquer le mandat du mandataire. 

96. De tout cela on ne peut tirer qu’une seule conclusion, SI savoir 
qu’aux termes de la Charte elle-mBme 1’AssembZCe gCne’rale n’a pas com- 
pktence pour mettre jin d une administration guelcongue Sexerrant sur 
quelque territoire que ce soit. 

* 8 * 

97. On pourrait toutefois soutenir que cela n’bpuise pas la question, Vu 
qu’il serait possible qu’un organisme international tienne des pouvoirs 
autres ou plus larges que les pouvoirs normaux d’une autre source ou de 
I’extBrieur pour une fin particulibre - par exemple, aux termes d’un 

63 Ce qui illustre fort bien (on pourrait titer beaucoup d’autres exemples) le 
fait qu’en raison des constants changements de composition das au systeme de 
renouvellemcnt triennal prkvu au Statut, la Cow ne se tient pas toujours & sa propre 
jurisprudence. 

64 Les divers accords de tutelle traitcnt diversement de la question de la cessation 
ou de la cessation Bventuelle de la tutelle; il en rtsulte que I’AssernblCe ne possbde en 
aucun cas de pouvoir unilat&al en cette matibre. Par conskquent, si un accord de 
tutelle ne peut pas prcndre fin saris le consentement de I’autoritE: administrante, 
exprimk sous une forme ou sous une autre, pourquoi serait-il impensable qu’un 
mandat ne puke pas prendre fin sans le consentement du mandatajre? 
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exercise them’? This contention must now be considered. 

(ii) The Assembly can only exercise powers 
conferred upon it or derived aliunde 
or ab extra provided it keeps within 
the limits gf its constitulional role 
under the structure of the Charter 

98. The question here is whether it is legally possible for a body such 
as the Assembly, in the purported exercise of what may conveniently be 
called “extra-mural” powers, to act in a manner in which, in the intra- 
mural exercise of its normal functions, it would be precluded by its 
constitution from doing. To put the matter in its most graphic form, 
suppose for instance a group of member States of the United Nations- 
in a particular region perhaps-entered into a treaty under which they 
conferred on the Assembly, in relation to themselves and for that region, 
exactly those peace-keeping powers which, under the Charter, the Security 
Council is empowered to take as regards the member States or the United 
Nations collectively. Could it then validly be argued that although it 
would be ultra vires for the Assembly so to act under the Charter, if 
Charter action were involved, nevertheless it could in this particular 
case do so because it had acquired, aliunde, the necessary power vis-&vis 
the particular States members of the regional group concerned, by reason 
of the treaty concluded between them investing the Assembly with such 
power? It is in fact approximately upon the basis of a theory such as this 
one, that those who (to their credit) feel some difficulty in attributing 
executive powers to the Assembly, outside those specified in Articles 
4, 5, 6 and 17 of the Charter, rely in contending that, although under the 
Charter the Assembly could not do more than discuss and recommend in 
the field of mandates, yet it could go further than this if it had derived 
from the League of Nations the power to do so. 

99. II should be realized that the question asked in the preceding 
paragraph is not merely an academic one: it is closely related to situations 
that have actually arisen in the history of the United Nations. There have 
been times when the majority of the member States have been dissatisfied 
with the functioning of the Security Council, whose action had become 
paralyzed owing to the attitude of one or more of the Permanent Mem- 
bers. Tn these circumstances recourse was had to the Assembly, which 
adopted resolutions containing recommendations that were not, indeed, 
binding but which could be, and were by most of the States concerned, 
regarded as authorizing them to adopt courses they might not otherwise 
have felt justified in following. If such situations were to arise again and 
continue persistently, it could be but a step from that to attempts to 
invest the Assembly with a measure of executive power by the process 
already described, or something analogous to it. 
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trait& S’il en Btait ainsi, pourquoi n’exercerait-il pas ces pouvoirs? 11 nous 
faut done examiner maintenant cet argument. 

ii) L’Assemblke ne peut exercer les pouvoirs gui hi 
sont confMs ou qu’elle tient d’une autre 
source ou de l’extkieur que si elle reste 
duns les limites de son r61e constitutionnel 
tel qu’il rbulte de la structure de la Charte 

98. 11 s’agit ici de savoir s’il est juridiquement possible & un organisme 
comme I’AssemblCe gk5rale, exerFant prktendument ce que I’on pourrait 
appeler pour la commodit6 des pouvoirs (( externes I), d’agir d’une fac;on 
que sa constitution lui interdirait dans I’exercice interne de ses fonctions 
normales. Pour poser la question sow sa forme la plus concrtte, ima- 
ginons qu’un groupe d’Etats Membres des Nations Unies - appartenant 
par exemple k une region particulibre - concluent un trait6 en vertu 
duquel ils confkreraient i l’AssemblCe, par rapport g eux-msmes et pour 
leur rbgion, exactement les mkmes pouvoirs de maintien de la paix quc 
ceux que le Conseil de s6curit6 tient de la Charte 8. l’tgard des Etats 
Membres des Nations Unies dans leur ensemble. Pourrait-on alors 
valablement soutenir que, saris doute, l’Assembl6e outrepasserait 
sfirement ces pouvoirs si elle proctdait ainsi sur la base de la Charts, les 
mesures &ant prises en application de la Charte, mais qu’elle pourrait 
nkanmoins le faire dans ce cas particulier car elle aurait rec;u de l’extkrieur 
le pouvoir nkessaire g 1’6gard des Etats Membres du groupe rCgiona1 en 
question, en raison du trait6 conclu par eux qui await conf& ce pouvoir 
k I’AssemblCe? De fait c’est plus ou moins sur une thkorie de ce genre que 
ceux qui (disons-le & leur credit) tprouvent quelque difficult6 5 attribuer 
B I’AssemblCe d’autres pouvoirs exkcutifs que ceux des articles 4, 5, 6 et 
17 de la Charte s’appuient pour soutenir que si, en vertu de la Charte, 
I’AssemblCe ne peut que discuter et recommander en ce qui concerne les 
mandats, elle pourrait pourtant aller au-deli si elle tenait de la SociCtC 
des Nations les pouvoirs nkcessaires. 

99. 11 faut se rendre compte que la question pode au paragraphe 
prtckdent n’est pas purement acadknique. Elle est li6e de prks ?t des 
situations qui se sont effectivement produites dans l’histoire des Nations 
Unies. A certains moments la majoritt des Etats Membres a tt6 m&con- 
tente du fonctionnement du Conseil de sknrit6, dont I’action 6tait 
paralyske par l’attitude d’un ou de plusieurs membres permanents. Dans 
ces circonstances, on a fait appel k l’Assemblte, laquelle a adopt6 des 
rdsolutions contenant des recommandations qui n’&taient pas 9 vrai dire 
obligatoires, mais qui pouvaient &tre et ant CtC considtrkes par la plupart 
des Etats intkressks comme autorisant I’adoption de mesures qu’ils ne se 
seraient pas sentis justifies B prendre autrement. Si de telles situations 
venaient g se reproduire et B se prolonger indkfiniment, il’n’y aurait qu’un 
pas B franchir pour tenter de confkrer g 1’Assemblke un certain pouvoir 
exkcutif soit par le pro&d6 susmentionnk soit par un biais analogue. 
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* * * 

100. It so happens that the principle of the cluestion under discussion 
arose in the Voting Procethrc case, and WXi dCdt Will1 hth by the Court 

and by three individual judges in a SellSe dVCrSC LO IhC contention now 

being col~sidered, It was Sir Mersch hllteI’~XUht Who gave the most 

direct general negative; and though he WZi SpCXlkinl: With rdcrence to 

the question of the voting rule, the principle involved ~3s exactly the 

same (I.C.J. Reports 19.55, at p. 109): 

6‘ 

.  *  4 the . . . Assembly cannot act in that way. It cannot ovcrridc a 

seemingly mandatory provision of the Charter /IJ I/W device of 
accepting n tusk coq4crred /I)’ a treaty, /t nzigh1 ofhmwisc he pomihle 
to alter, through extraneous treaties, the clrurcrctw (!j’ the Orgartizmtio~~ 
in an important aspect of its acrii*itj~“-(my italics). 

The passage italicised is precisely applicabic Lo the situation that would 
arise if the Assembly were deemed able to accept, U/J cWrtr, functions 
of an executive character going beyond its basic C’harlcr role of con- 
sideration, discussion and recommendation. Even if it may not be out- 
side the scope of the Charter for the Assembly to tlcal in SOI~IC form with 
mandated territories not placed under trusteeship---e.g., as being, at the 
least, non-self-governing territories within the meaning of Article 7% 
it can only deal with them by way of discussion and recomlilcntintion, 
not executive action. 

101. In the VotingProcedwe case, the Court itself was of the same way 
of thinking as Sir Hers& Having regard to thu view exprcsscd in its 
earlier (I 950) Opinion to the effect that lhc degree of supervision in the 
Assembly should not exceed that of the League Council, and should as 
far as possible follow the latter’s procedure (see paragraph 65 above), 
it became evident that if the Assembly applied its usual majority, ot 
two-thirds majority, voting rule in the course of its supervision of the 
mandate, it would not be conforming to the procedure of the League 
Council, which was based on a unanimity rule, including even the vote 
of the mandatory. Moreover, it was clear that the latter rule (being more 
favourable to the mandatory by making decisions adverse to its views 
harder to arrive at) involved in consequence a lesser degree of supervision 
than the Assembly’s voting rule would do, This being so, the question 
arose whether the Assembly, in order to remain within the limits of 
the powers derived by it from or through the instrument of mandate, 
as those powers had been exercised by the League Council, could proceed 
according to a voting rule which was not that provided for by the 
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* * * 

100. 11 se trouve que le principe de la question en cause est venu en 
discussion B propos de l’affaire de la Proc&dure de vote applicable aux 
questions touchant les rapports et p&ifions relat[f$ au territoire du Sud- 
Oz4est africain et qu’il a it6 rCsolu par la Cour et par trois juges 21 titre 
individuel, dans un sens contraire $1 la th+se considCrCe ici. C’est sir 
Hers& Lauterpacht qui a don& la rkponse nkgative la plus nette et, 
bien qu’il se soit exprimt k propos de la rbgle de vote, le principe Ctait 
exactement le m&me (C.Z.J. Recueil 19.55, p. 109): 

(( 1’AssemblCe , . . ne pourrait s’engager dans cette voie. Elle ne saurait 
tourner une disposition apparemment impCrative de la Charte en 
acceptant la mission que lui conjie un traiti. S’il en Ctait autrement, 
il serait possible de modifier, au nloyen de trait&s extrinsdques, le 
caractPre de I’Organisation duns un secteur important de son activite’. I) 
(Les italiques sont de nous.) 

Le passage en italiques s’applique tout g fait g la situation qui se p&en- 
terait si l’on considkrait que 1’Assemblte peut tenir d’une source extkrieure 
des fcmctions de caractkre exkutif dbpassant les nCcessit& du rale fon- 
damentaI que lui r&serve la Charte et qui consiste g Ctudier, discuter et 
recommander. M&me si l’Assembl6e ne s’dcarte pas des dispositions de 
la Charte quand elle s’occupe d’une faGon ou d’une autre de tecritoires 
sous mandat qui n’ont pas CtC placts sous tutelle, par exemple de ter- 
ritoires qui peuvent etre consid&& en tout cas comme des terlitoires non 
autonomes aux termes de l’article 73, elle ne peut toutefois que discuter 
et recommander a leur Cgard et non pas Cdicler des mesures d’exkution. 

101. En l’affaire de la Proce’dure de vote, la Cow elle-m&me a parta& 
la man&e d.e penser de sir Hers& Lauterpacht. Vu l’opinion qu’elle 
avait exprimke dans son avis prktdent (19.50) selon laquelle le degrC de 
surveillance exerce par l’Assembl6e ne devrait pas dtpasser celui qu’exer- 
Fait le Conseil de la Soci6tB des Nations et devrait &tre autant que possible 
conforme a la prockdure suivie par ce dernier (voir par. 65 ci-dessus), 
il est apparu que si I’AssemblCe appliquait sa rbgle de vote normale - ma- 
jorit6 simple 011 majorit des deux tiers - dans l’exercice de sa surveil- 
lance du mandat, elk ne se conl’ormerait pas ;I la prockdure du Conseil 
de la SdN, qui &ait fondle sur la rkgle de I’unanimitC, y compris le vote 
du mandataire lui-m&me. De plus, il est evident que cette dernibre r2gle 
(plus favorable au mandataire puisqu’elle rend plus dificiles des dkcisions 
qui iraient 21 l’encontre de sa facon de voir) impliquait en cons&quence un 
moindre degrC de surveillance que ne le permettait la r6gle de vote de 
1’AssemblCe. Cela &ant, la question s’est posCe de savoir si, pour ne pas 
outrepasser les pouvoirs qu’elle aurait acquis en vertu de l’instrument du 
mandat et pour respecter la far;on don1 ces pouvoirs avaient tt6 exercks 
par le Conseil de la SdN, 1’AssemblCe pouvait suivre une rbgle de vote 
diffkrente de celle qui est prCvue par la Charte - en d’autres termes, si 
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Clzarter-in short could depart from the Charter in this respect G5, The 
Court answered this question by a decided negative in the following 
terms (I,C,J, Reports 19.55, at p. 75): 

“The constitution of an organ usually prescribes the method of 
voting by which the organ arrives at its decisions. The voting system 
is related to the composition and functions of the organ. It forms 
one of the characteristics of the constitution of the organ. Taking 
decisions by a two-thirds majority vote or by a simple majority vote 
is one of the distinguishing features of the General Assembly, while 
the unanimity rule was one of the distinguishing features of the 
Council of the League of Nations, These two systems are charac- 
teristic of different organs, and one system cannot be substituted for 
another without constitutional amendment. To transplant upon the 
General Assembly the unanimity rule of the Council of the League 
. * I would amount to a disregard of one of the characteristics of 
the. . . Assembly.” 

This view was independently concurred in by Judges Basdevant, Klaestad 
and Lauterpacht. Judge Basdevant said (at p. 82) : 

“The majority rule laid down by Article 18 of the Charter and the 
unanimity rule prescribed by the Covenant of the League of Nations 
are something other than rules of procedure: they determine an 
essential characteristic of the organs in question and of their parent 
international institutions.” (For Judge Klaestad’s view see para- 
graph 104 below and paragraph (a) of footnote 66.) 

102. The criteria thus enunciated by the Court and by Judge Basdevant 
were, be it noted, formulated precisely in the context of the mandates 
system. It is therefore legitimate to apply them to the present case; and 
if this is done in terms of the last two sentences of the foregoing quotation 
from the 1955 Opinion of the Court, the result is that there “cannot. . . 
without constitutional amendment” “ be substituted” for a system which 
only allows the Assembly to discuss and recommend, “another” system 
which would allow it, in addition, to take executive and peremptory 
action,-and that, to deem the Assembly to be invested with such a power 
“would amount to a disregard of one of [its] characteristics” within the 
system of the Charter. 

* * * 

B5 Thefirnf in Which the question arose in the Voting Procedure case was a little 
different, inasmuch as the issue was not whether the Assembly could act in a way 
not provided for by the Charter, but whether it could do so if this would involve a 
more stringent supervisory regime than that of the League’s system. But the under- 
lying point was the same-i.e., could the Assembly, in the exercise of rib extra func- 
tions, act by means of a di’rent voting rule from that provided by the Charter- 
co& it in any event, consistently with the Charter, apply the League unanimity 
rule? 
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I’AssemblCe pouvait s’tkarter de la Charte g cet dgard 65. La Cour a 
don& Q cette question une rkponse fermement nkgative, dans les termes 
suivants (C.I.J. Reweil 1955, p, 75) : 

I( La constitution d’un organe prtvoit gCn&alement le syst&ne de 
vote par lequel cet organe arrive g ses dkisions. Le syst&me de vote 
est liC a la composition et aux fonctions de cet organe. II est l’une 
des caractkristiques de la constitution de l’organe. Prendre des d&i- 
sions B la majoritt des deux tiers ou B la majoritt simple est I’un des 
traits distinctifs de I’Assemblte g&n&ale, tandis que la r&gle de 
l’unanimitk ttait I’un des traits distinctifs du Conseil de la SociCtC 
des Nations. Ces deux systkmes caracttrisent des organes diffkrents 
et, sans un amendement constitutionnel, l’on ne peut substituer un 
syst&me B l’autre. Transposer ?I I’Assemblte g&&ale la rkgle de 
l’unanimitk du Conseil de la SociCte des Nations .:. serait m&on- 
naitre une des caractkristiques de 1’AssemblCe g&kale. 1) 

Cette opinion a CtB endosske indtpendamment par MM. Basdevant, 
Klaestad et Lauterpacht. M. Basdevant a d&lark (p. 82): 

II La rkgle de la majoritk dans l’article 18 de la Charte et celle de 
l’unanimiti: dans le Pacte de la SociCW des Nations sont autres chases 
que des rkgles de procCdure; elles dtterminent un caractbre essentiel 
de l’organe consid& et de l’institution internationale g laquelle il 
se rattache. 1) (En ce qui concerne les vues de M. Klaestad, voir 
par. 104 ci-aprks et alinta a) de la note 66,) 

102. Les critkres ainsi CnoncCs par la Cow et par M. Basdevant 
Ctaient, notons-le, formuks prCcisCment dans le cadre du systbme des 
mandats. II est done lkgitime de les appliquer au cas prksent; et si on Ie 
fait conformkment aux deux dernibres phrases du passage de l’avis de la 
Cour de 1955 citC plus haut, il en rksulte que u sans un amendement cons- 
titutionnel, l’on ne peut substituer [a] un systkme )) qui permet seule- 
ment B 1’AssemblCe de discuter et de recommander un {( autre, sys- 
t6me qui lui permettrait en outre de prendre des mesures exkcutives et 
obligatoires, et que considkrer que 1’AssemblCe est dot&e d’un tel pouvoir 
(( serait mCconna?tre une [de ses] caractkristiques )) dans le systeme de la 
Charte. 

65 Lafir/ne sow laquelle la question s’est paste en I’affaire de la Procidure de vofe 
&ait un peu diffkrente, car il s’agissait de savoir non pas si 1’AssemblCe peut agir 
d’une faGon qui n’est pas prkvue par la Charte mais si elle pourrait agir ainsi au 
cas oh il en rtsulterait un rCgime de surveillance plus strict que celui de la Sock% des 
Nations. Pourtant le point essentiel etait le m&me: dans I’exercice de fonctions 
qu’elle tient de l’exttrieur, I’Assemblke peut-elle agir selon une aurre rbgle de vote 
que ccl/e que prkvoit la Charte - peut-elle, de toute man&e, en respectant la Charte, 
appliquer la rbgle de l’unanimitb qui Btait celle de la Soci# des Nations? 
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103. It must be concluded that even if the League Council’s super- 
visory powers had in principle passed to the Assembly, and had included 
the right to revoke an existing mandate, such a right could not, con- 
stitutionally, be exercised by the Assembly, since this would be incon- 
sistent with the basic philosophy of its role within the general structure 
of the United Nations. 

(iii) Elements confirming the 
above conclusions 

104. Dilemma qf Judges Klaestad and Lauterpacht in the Voting Proce- 
dure case-The problem in the Voting Procedure case was that, as has 
already been mentioned, the fact that decisions could be more easily 
arrived at under the Assembly’s voting rule than under the League’s 
rule of unanimity including the vote of the mandatory, involved for the 
latter a “greater degree of supervision” than the League’s. Yet, as the 
Court found (see ante, paragraph lo]), the Assembly could not, con- 
formably with the Charter, depart from its own voting rule. The Court 
solved this problem by holding that: although, in the exercise of its super- 
visory function, the Assembly must not depart from the substance of the 
mandate, the procedure by which it carried out that function must be 
the procedure provided for by the Charter; and that the Court’s previous 
(1950) pronouncement, indicating that the degree of supervision must 
not be greater than the League’s, was intended to apply only to matters 
of substance, not procedure. Given that the Assembly’s voting rule did 
however, in principle, involve a greater degree of supervision than the 
League rule, by making it possible for decisions to be arrived at without 
the concurrence of the mandatory, this pronouncement of the Court in 
the Voting Procedure case involved a distinct element of inconsistency. 
That solution accordingly did not satisfy Judges Klaestad and Lauterpacht 
who arrived at a different and more Iogical one, avoiding contradictions 
and, at the same time, operating to confirm in a very striking manner the 
views expressed above as to the limits imposed by the Charter on the 
powers of the Assembly. They pointed out that the decisions reached by 
that organ in the course of supervising the mandate, not being in the 
nature of domestic, internal or procedural decisions (see head (e) in note 
62 above) could only operate as recommendutions, and could not therefore 
in any case be binding on the mandatory unless it had at least voted in 
favour of them ‘j6, Hence the Assembly’s two-thirds rule, though theore- 
tically more burdensome for the mandatory than the League’s rule of 
unanimity including the mandatory’s vote, would not in practice be so, 

” (a) Distinguishing between the “domestic” or “internal”, and the non-do- 
mestic categories of Assembly decisions, Judge Klaestad (I.C.J. Repor’ts 1955, at 
p, 88) stated that in his opinion “recommendations . . . concerning reports and peti- 
tions relating to.. , 
He continued: 

South West Africa belong , , , to the last mentioned category”. 
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103. II faut con&u-e que, m&me si les pouvoirs de surveillance du 
Conseil de la SdN ttaient dtvolus en principe g l’AssemblCe, et com- 
prenaient le droit de rCvoquer un mandat existant, ce droit ne pourrait 
pas etre exerck constitutionnellement par I’Assembl&e, car cela serait in- 
compatible avec la conception fondamentale du r6le qui lui est rCserv6 
dans le cadre gtnCral des Nations Unies. 

iii) Fucteiws cot$rmunt 
le.9 conclusions prPcCdentes 

104. Dilemme de MM. Klaestad et Lauterpacht en I’qfaire de la Pro- 
ctdwe de vote. - Ainsi que nous I’avons dkjsi mentionnt, le problbme 
qui se posait dans 1’afFaire de la Proctdure de vote tenait k ceci: comme il 
est plus facile d’arriver B des dtcisions selon la rkgle de vote de I’Assem- 
blCe g6nBrale qu’en suivant la procCdure de la Soci&C des Nations 06 
s’appliquait la rkgle de I’unanirr$C, y comprk le vote du mandataire, 
celui-ci serait soumis de la part de 1’AssemblCe g un (( degrC de surveillance 
dkpassant )) celui qu’exerqait la SdN. Pourtant, selon la conclusion de la 
Cour (voir plus haut par. lOI), 1’AssemblCe ne peut pas d6roger & sa 
propre rkgle de vote sans enfreindre la Charte. La Cour a rtsolu ce pro- 
bl&me en considtrant que si, dans l’exercice de sa fonction de surveillance, 
1’AssemblCe ne doit pas s’karter du mand8.t quant au fond, la prockdure 
par laquelle elle remplit cette fonction doit Ctre celle que la Charte prtvoit, 
et en prkisant que le pronon& antCrieur de la Cour (1950) selon lequel 
le degrC de surveillance ne doit pas Ztre plus considkrable qu’g 1’Cpoque 
de la SdN concernait uniquement les questions de fond et non la pro- 
ckdure. Etant donnk cependant que la rkgle de vote de I’AssemblCe en- 
traine en principe un degrt! de surveillance suptrieur & celui qu’exer$ait 
la SocittC des Nations, puisqu’elle permettrait d’arriver B des dkcisions 
sans l’accord du mandataire, cette conclusion de la Cour en l’affaire de 
la Proc&dure de vote contient un net tltment de contradiction. C’est 
pourquoi cette solution n’a pas satisfait MM. Klaestad et Lauterpacht 
qui ont abouti B une conclusion diffkrente et plus logique, Cvitant les 
contradictions et qui vient confirmer de facon frappante l’opinion expri- 
r&e plus haut au sujet des limites que la Charte impose aux pouvoirs de 
I’AssemblCe. 11s ont fait observer que les dkisions prises par cet organe 
en mat&e de surveillance du Mandat, n’ayant pas un caractkre interne ou 

prockdural (voir la note 62 ci-dessus, point e)), pouvaient seulement avoir 
la valeur de recommandations et ne pouvaient done en aucun cas avoir 
force obligatoire B 1’6gard du mandataire, sauf (c’est la condition mini- 
mum) si celui-ci avait VOQ~ pour ces dkcisions G6. En conskquence la 

66 a) Faisant une distinction entre les decisions de I’Assembke de caractbre 
u interne N et les autres, M. Kleastad (C.Z.J. Xscueil 1955, p, 88), a dBclarC qu’g 
son avis (1 les recommandations .,, touchant les rapports et Ies pktitions relatifs au .,. 
Sud-Ouest africain appartiennent B cette dernikre catkgorie 1). II a ajoutk: 
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,qillce in neither case Fould the lnandatory be boulld without i’ts OWII 
concurrence. In this way the balance between the weight of the League 
Council’s supervision and that of the Assembly would be maintained or 
restored. 

“They are not legally binding on the Union . . . in its capacity as Mandatory 
Power, Only if the Union Government h.V a CO/ICIII’I’~III VOtC i1Cl.S gilVlt i/s Cot/setft 

to tire ieco/7j,lletl&l/ort can that Government become legally bound to conlply 
with it. In that respect the legal situation iS the SfllllC Zi it WtlS LlndW the super- 
vision of the League.1 O&y a cottcttrrettl Vole cfltl CtYfttl It itittdittg kgU/ oltli,f,wtiotr 
for the Uttiott Of Sorrth AjFicO”--(my italics). 

(b) Judge Lautcrpacht illustrated his view by referctlcc t0 the lrustceship posi- 
tion, which he regarded as relevant to that of mandates. The I)tlSSi4fJC in question 
is so striking as to be worth quoting in cjx/etlso,--and it is of course al~plicable II 

fortjori to the case of mandates (lot. ci/., at p. 116): 
“This, in principle, is also the position with rcspcct to the rccomlncndalions 

of the General Assembly in relation to the administration of trust territories. 
The Trusteeship Agreements do no1 provide for a Icgal obligation of the Admi- 
nistering Authority to comply with the decisions of the organs of the United 
Nations in the matter of trusteeship. 771~s //IO’C is t/O /e&t/ ohligaliotl, o/t //I@ 
pm’t of the Ahittistering Authority to give &*ct to (t t~ccottrttrcttri~ttiotf of t/w 
General Assemb/y to adopt or &pat7 flottr a /ttrtViclr/trr cotw.s~~ of /c~is/atiotr or 

any pflrticrrlar adttritiistrative ttteasttre. The legal obligation resting upon the 
Administering Authority is to administer the Trust Territory in accordance with 
the principles of the Charter and the provisions of the TI:ustccship Agrccmcnt, 
but not ttecessatdy itz accordattce wit/i at?)’ specvil! ~e~ott/ttt~~tt~/~ttiott Of the Getrem/ 

Assembly or qfde Ttwteeship Cowrcil. This is so as a matter both of existing law 
and of sound principles of government, The rftbrritristeritrg Arttktrity, /IO/ r/w 
General Assembly, bears the direct t~e,s/~otr.siltilit~~,~ot~ the ~vc~/Jirre Of t/w popttlatiort 
of the Trust Territory. There is no sufficient guarnntcc of the timclincss and 
practicability of a particular recommendation made by a body acting occasion- 
ally amidst a pressure of business, at times deprived of expert adviec and infor- 
mation, and not always able to foresee the conscqtlcnccs of a I>articular mcasurc 
in relation to the totaiity of legislation ancl aclmi~istrnlion 0r.thc trust territory. 
Recommendations in the sphere of trusteeshir, have been mntlc by the Gencrnl 
Assembly frequently and as a matter of cot&. 7’0 suggest that NUJ SW/I parti- 
cular t~ecotrtttrcttrlatiott is bitrditrg itz the sense that tlro’c is N legal obligotiotr to put 
it into effect is to wt~ cottntet* not OII/JJ to the parvrttrorrtrt w/e tktt the Gweral 
Asserttbly has no legal power to legislate or bitrd its M~trrl~ers hy wqv of I’L’COIII- 

tt~etrdatiotzs, but, for reasons stated, also to cogent considerations of good 
government and administration”-(my italics). 

“In fact States administering Trust Territories have often asserted their 
right not to accept recommendations of the General Assembly or of lhc Trustec- 
ship Council as approved by the General Assembly. That right has never been 
seriously challenged. There are numerous cxamplcs of cxprcss refusal on the part 
of the Administering Authority to comply wit]1 a recommendation,” [Follow- 
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r&gle de la majorit des deux tiers qui est celle de l’Assembl&, quoique 

thtoriquement plus rigoureuse pour le mandataire que celle de la SociCtt 
des Nations qui exigeait l’unanimitk, y compris la voix du mandataire, 
ne serait pas plus lourde en pratique, car le mandataire ne pourrait &he 
1% ni dans I’un ni dans l’autre cas sans son propre consentement. De 
ia sorte, l’kquilibre serait maintenu ou rCtabli entre le degre de surveil- 
lance exerc6 par le Conseil de la SdN et celui qu’exercerait l’Assembl6e 
g&kale. 

‘Welles ne sont pas juridiquement obligatoires pour 1’Union .,. en tant que 
Puissance mandataire. Le Gouvernement de PUnion ne peut &tre juridiquement 
lenu de SC conformer 21 une recommandation ~WZ s’il I’a accept& par WI vole 
positi/ A cet Bgard la situation juridique est la m&me que lorsque la surveillance 
Ctait exercke par la SociCtC des Nations. Selrl tm votepositifpetrt rlotmer naissance 
ci me obligatiott jtttYd/que liatlt 1’Union sad-afiicaine, L) (Les italiques .wnt de 
now) 

II) M. Lauterpacht, pour illustrer sa manibre de voir, s’est r&r& a la situation 
cxistant en matihe de tutelle, qu’il considtre comme pertinente par rapport h celle 
des mandats. Le passage en question m&rite d’&tre citO en entier et s’applique Bvi- 
demment h fortiori au cas des mandats (lot. cit., p, 116): 

I( Telle est kgalement, en principe, la position concernant les recommandations 
de I’AssemblCe &&ale se rapportant 1 l’administration des territoires sous 

tutelle. Les accords de tutelle ne prhoient pas pour I’autoritk administrante 
I’obligation juridique de se conformer aux decisions prises par les organes des 
Nations Unies en mati@re de ttttelle. II n’y a done pas d’obligationjsridique de la 
part de I’aitforitB adniittistratite d’adopler 01, d’abroger late tnesirre I6gislative Oat 
adtttitlistrative particrrliPre, dans le but de dower efir d une reconmandation de 
I’Assetnb/& gc’trhle. L’obligation juridique incombant h I’autoritk adminis- 
trante est d’administrer le territoire sous tutelle conformkment aux principes de 
la Charle et aux dispositions de I’accord de tutelle, tnais pa3 nc’cessairetnent 
sttivant tefle recotntnandation pat*ficrrli&c de I’Assetnbl&e gPn&ale OIL da Conseil 
de tttfelle. II en est ainsi h la fois en droit positif et cn bon gouvernement. 
C’est I’nrrtorM adtninistr’ante et aon I’Assernbl6e g&kale qrri est direcletnent 
respotuabIe rlrt bieta-5tre de ldpoprtlation dtr territoh’e sous tutelle. II n’y a pas de 
garanties sufisantes d’opportunitk et. d’applicabilitk dans une recommandation 
particulihe kmanant d’un corps poiitique qui agit p,arfois sous la pression de 
son travail. aui est oarfois nrivk d’avis et d’informations srhialisks, et qui ne 
peut toutefoii prCvoir les chsdquences d’une mesure donnie dans le cadre de 
I’ensemble de la lkgislation et de l’administration du territoire sous tutelle. 
L’Assembldc geinCrale a fait des recommandations dans le domaine de la tutelle, 
il rnaintes reprises, et comme une chose allant de soi. PrPfertdre qu’tttte recorn- 
tnaadation particrtliPrc est obligatoire, et, ce sens qa’il y a obligation Qgale de 
hi dower eJkt, est contraire non settlement ir la rgle fondarnentnle qrre I’Assetn- 
61&e ghhale n’a pas le poavoir I4gislatif et ne perrt lier ses metnbres par des re- 
cot~~tr~attdafior~s mais encore, pour les raisons dkjja indiquees, contraire B des 
consid&ations hportantes de bon gouvernement et de bonne administration. ‘J 
(Les italiques sont de nous.) 

nEn fait, les Bats qui administrent les territoires sous tutelle ont souvent 
aflkmt leur droit de ne pas accepter les recommandations de I’AssemblCe 
ghhale ou du Conseil de tutelle approuvkes par I’Assemblke ghkale. Ce droit 
n’a jamais BtC &rieusement contest& II y  a de nombreux exemples de refus 
calCgorique de la part de l’autoritd administrante de SC conformer a une recom- 
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105, This conclusion could not be other than correct?--for if the As- 
sembly’s decisions bound the mandatory WithOUt the latter’s consent, 
whereas the League’s did not, there would be imposed a degree of super- 
vision not only far ]leavier, but d@ring totally in kind from that of the 
League. To put the matter in another way, if the substitution of the 
Assembly for the League Council could not be allowed to operate so as 
to increase the Mandatory’s obligations, it correspondingly could not 
be allowed to operate to increase the supervisory organ% powers, still 
less to give it a power that the former supervisory organ never had, or 
could never have exercised except in a certain Way and by a certain kind 
of vote. It follows that such a power could not be exercised by the 
Assembly either, especially since the latter equally cannot bind the 
mandatory and cannot go beyond recommendations without exceeding 
its constitutional Charter powers. In consequence, Resolution 2145, 
even if it were otherwise valid, could not have any higher status or 
effect than, or operate except as, a recommendution that South Africa’s 
administration should terminate, and not as an actual termination of it. 
I have to point out in conclusion that the whole of this most important 
aspect of the matter, resulting from the Court’s own jurisprudence as it 
was enunciated in the 1955 Voting Procedure case, is now completely 
ignored, and not even mentioned, in the present Opinion of the Court;--- 
for the sufficient reason no doubt that there is no satisfactory answer 
that can be given to it. 

106. The answer given by the Court in 19.70 to the question lettered (c) 
put to it in the then advisory proceedings--This question asked where the 
competence to modify the international status of SW. Africa lay, upon 
the assumption that it did not lie with South Africa acting unilaterally. 
The Court replied (1,C.J. Reports 1950, at p. 144) : 

“ . . . that the Union of South Africa acting alone has not the 
coinpetence to modify the international status of the territory of 
South West Africa, and that the competence to determine and 

ing upon this (/oc. cit., pp, 116-l 17) Judge Lauterpacht cited, with rcfcrences, a 
long list of specific instances,] 

(c) With regard to mandates equally, in,a passage of yuitc particular significance 
in the circumstances OF the present case, &r Hersch Lautcrpacht said (lot. cit., at 
p, 121): 

“This absence of a purely legal machinery and the reliance upon the moral 
authority of the findings and the reports of the Mandates Commission are in 
fact the essential feature of the supervision of the Mandates system. Public 
opinion-and the resulting attitude of the Mandatory Powers-wcrc influenced 
not so much by the formal resolutions of the Council and Assembly [of the 
League] as by the reports of the Mandates Commission which was the true organ 
of supervision. . . yet no lcgal sanction was attnclred to nott-cornpliame with 01 
disregard of the recomtilen~atior~s, the hopes and the regJ%ts of th ~OlJllJJh?.Vl”- 
(my italics), 
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105. Cette conclusion est ntcessairement juste, car si les dkisions de 
I’AssemblCe liaient le mandataire saris son consentement, alors que celles 
de la SdN n’avaient pas cet effet, on lui imposerait une surveillance non 
seulement plus stricte que celle qu’exerGait la SdN mais encore de nature 
totalenzent d$f&ente. En d’autres termes, s’il Ctait hors de question que 
le remplacement du Conseil de la SdN par 1’Assemblte gCnCrale se tra- 
duise par une aggravation des obligations du mandataire, il 6tait tgale- 
ment hors de question qu’il ait eu pour effet d’tlargir les pouvoirs de 
l’organe de surveillance, et, plus encore, de lui confdrer un pouvoir que 
l’ancien organe de surveillance n’avait jamais posstdk OLI qu’il n’aurait 
jamais pu exercer sauf d’une certaine faGon etconformkment ;i un certain 
mode de scrutin. 11 s’ensuit qu’un tel pouvoir ne pouvait pas davantage 
Ctre exercC par I’AssemblCe, notamment parce que celle-ci non plus ne 
peut lier le mandataire et ne peut aller au-de18 de simples recomman- 
dations saris outrepasser les pouvoirs constitutionnels que lui attribue la 
Charte. Par suite, m&me si Ia r6solution 2145 Ctait valide par ailleurs, elle 
ne pourrait avoir d’autre effet ni d’autre portte que celle d’une recom- 
mandation tendant B mettre fin ?I l’administration du mandataire, et n’y 
mettrait pas fin effectivement. Je dois souligner en conclusion que cet 
aspect extr&mement important de la question, rCsultant de la jurispru- 
dence de la Cow elle-m&me, telle qu’elle s’est exprimke en 1955 en l’affaire 
de la ProcPdure de vote, est g prCsent totalement 1aissC de c&t dans l’avis 
de la Cow, qui n’en fait m&me pas mention - saris aucun doute 
pour la raison suffisante qu’il n’y a B cela aucune riponse satisfaisante. 

106. La rtponse don&e par la Cow en 1950 d la question c) dam la 
procedure consultative de l’&poque. - La question poke tendait 9 dkter- 
miner qui avait compCtence pour modifier le statut international du Sud- 
Ouest africain, Ctant admis que 1’Afrique du Sud IX pouvait agir uni- 
lattkalement. La Cour a rtpondu (C.I.J. Recueil 1950, p. 144) 

(( que 1’Union sud-africaine agissant seule n’est pas compktente pour 
modifier Ie statut international du territoire du Sud-Ouest africain, 
et que la compktence pour dtterminer et modifier ce statut inter- 

mandation. )) [M’. Lauterpacht cite ensuite (lot. cit., p. 116-117), avec rt%rences 
a l’appui, une longue liste de cas d’espitce.] 

c) De n-&me, & propos des mandats, Lauterpacht affirme dans un passage qui 
est des plus significatifs eu Cgard aux circonstances de l’affaire actuelle (lot. cit., 
p. 121): 

cc Ce dCfaut d’appareil purement juridique, ainsi que le fait de s’en remettre a 
l’autorit.5 morale des conclusions et rapports de la Commission des mandats, 
constituaient en fait les caractdristiqoes essentielles de la surveillance prkvue par 
le r&he des mandats. L’ooinion oublioue - et l’attitude adoutke en const- 
quenle par les Puissances kandaiaires -- ant 6th influenc&es &oins par les 
resolutions formelles du Conseil et de l’Assembl6e [de la SdNl que par les rap- 
ports de Ia Commission des mandats, vCritabIe organe de skieiliance . . . El 
cependant la non-application ou la nwkonnaissancc des recornnlandatioru, des 
vwx et des regrets de la Commission n’appeiaient aucune sancfion juridique. 1) 
(Les italiques sent de now.) 
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modify the international status of the Territory rests with the Union 
of South Africa acting with the consent qf the United Nations”-(my 
italics). 

It is clear that even if the Mandate itself persisted under another authority 
the change of authority (particularly if the new one was the United 
Nations as such) would unquestionably involve a modification of the 
international status of the territory, not only by substituting a new 
administration for the existing one, but by substituting one which could 
not itself be subjected to any supervision at all, except its own, and which 
would have to render reports to itself (and so--q& custodiet ipsos 
custodes?) !j7. It therefore follows from what the Court said about modify- 
ing the status of the territory, that the competence to effect any substitu- 
tion of this kind (or any other change of mandatory) would rest “with 
the Union of South Africa acting with the consent of the United Nations”, 
-which view invests South Africa with the initiative, and negatives the 
existence of any independent right of termination resident in the United 
Nations acting alone. Even allowing for the fact that the issue at that 
time was whether the mandatory had any unilateral power of modification 
it is impossible to reconcile the phraseology employed with the idea that 
the Court in 1950 could have thought the United Nations, or any organ 
of it, acting alone, had such a power. As my colleague Judge Gros points 
out, both aspects of the matter had been raised in the course of the 
proceedings. 

(iv) Conclusion as to the powers 
qf the Assembly 

107. The foregoing considerations lead to the conclusion that even if 
the Assembly inherited a supervisory role from the League Council, it 
could exercise it only within the limits of its competence under the Charter 
namely by way of discussion and recommendation. Such a situation has 
no room for, and is entirely incompatible with any power to revoke a 
mandate. In consequence, Assembly Resolution 2145 could have effect 
only as a recommendation, 

G7 Even if the Assembly had “inheriled” the supervisory function from the League, 
this function manifestly cannot include administration,-for the essence of super- 
vision is its exercise by a separate body, not being the administering authority. The 
idea of mandates administered direct by the League itself without a mandatory as 
intermediary, which formed part of President Wilson’s origina proposals at Ver- 
sailles, was not adopted, and formed no part of the League mandates system which 
it is claimed that the United Nations inherited. 
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national appartient d I’Union sud-ajiricaine agissant avcc le consente- 
ment des Nations Unies )) (Les italiques sont de nous). 

II est Evident que, mEme si le Mandat lui-mCme avait subsist6 sous une 
autre autoritC, le changement d’autoritk (notamment si l’autoritb nou- 
velle Ctait l’organisation des Nations Unies en tant que telle) aurait in- 
dubitablement impliquk une modification du statut international du 
territoire, non seulement du fait qu’une nouvelle administration aurait 
remplack l’administration existante, mais encore du fait que la nouvelle 
administration n’aurait pu Metre assujettie elle-m&me a une surveillance 
quelconque, si ce n’ttait la sienne propre, et qu’elle aurait dti s’adresser 
des rapports B elle-m&me (et yuis custodiet ipsos custodes?) 67. I1 rtsulte 
done de ce que la Cour a dit d propos de la modification du statut du 
territoire que la compktence pour prodder & toute substitution de ce 
genre (ou k tout autre changement demandataire)appartiendrait I( d 1’Union 
sud-africaine agissant avec le consentement des Nations Unies 11 -opinion 
qui confkre l’initiative B 1’Afvique du Sud et exclut que I’Organisation des 
Nations Unies agissant seule poss&de un droit propre de mettre fin Au 
mandat. M&me si l’on tient compte du fait que la question, g l’kpoque, 
ttait de savoir si le mandataire posskdait un pouvoir unilattral de modi- 
fication du statut du territoire, il est impossible de concilier les termes 
utilisks avec I’idte que la Cour aurait pu penser en 1950 que l’organi- 
sation des Nations Unies agissant seule, ou l’un quelconque de ses or- 
ganes agissant seul, aurait eu ce pouvoir. Comme mon colkgue M. Gros 
le rappelle, les deux aspects de la question avaient Ct& dkbattus au tours de 
la proddure. 

iv) Conclusion quant aux pouvoirs 
de I’AssemblPe 

107. Les considkrations qui prkcbdent am&nent B conclure que r&me 
si l’Assembl6e a succtdC au Conseil de la SociCtt des Nations dans son 
r61e de surveillance, elle ne peut l’exercer que dans les limites de sa com- 
pktence en vertu de la Charte, c’est-i-dire sous forme de discussions ou 

de recommandations. Cette situation ne laisse pas place gun pouvoir de 
r&vocation du mandat, car elle est totalemkt incompatible avec UI? tel 
pouvoir. 11 s’ensuit que la rtsolution 2145 de 1’AsseinblCe ne pouvait avoir 
qu’un effet de recommandation. 

67 M&me si 1’Assemblbe avait (C h&it+5 )) la fonction de surveillance de la SdN, cette 
fonction ne peut manifestement inclure I’administration, car il est de la nature m&me 
de la surveillance qu’elle soit exercke par un organisme rlistincf de I’autoritb chargte 
de I’administration. La notion de mandats administrks directement par la SdN elle- 
mGme saris I’intermkdiaire d’un mandataire, qui faisait partie des propositions 
initiales prksentkes ?I Versailles par le prksident Wilson, n’a pas BtB retenue ct n’est 
pas un W-nent du systbme des mandats de la SdN, que, nous dit-on, les Nations 
Unies auraient h&it& 
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2. Competence and powers of the Security Council 
relative to mandates 

(i) Consequential character qf the 
Security Council’s resolutions 
in. the present case 

108. It is strictly superfluous to consider what (if any) were the 
Security Council’s powers in relation to mandates, because it is quite 
clear that the Council never took any independent action to terminate 
South Africa’s mandate. All its resolutions were consequential, proceeding 
on the basis of a supposed termination already effected or declared by 
the Assembly. Without the Assembly’s act, the acts of the Security 
Council, which were largely in the nature of a sort of attempted enforce- 
ment of what the Assembly had declared, would have lacked all raison 
d’&re;--while on the other hand, if the Assembly’s resolution 2145 
lacked in se validity and legal effect, no amount of “confirmation” by 
the Security Council could validate it or lend it such effect, or independently 
bring about the revocation of a mandate. 

(ii) On a mandates basis, the powers 
of the Security Council are no 
greater than the Assembly’s 

109. The words “relative to mandates” have been inserted of set 
purpose in the title to this subsection,-because it is necessary to dis- 
tinguish clearly between what the Security Council can do on a mandates 
basis and what it might be able to do on the only other possible basis on 
which it could act, namely a peace-keeping basis. On a mandates basis 
the Security Council has no greater powers than the Assembly,-for 
(see the 1950 Opinion of the Court at p, 137) 68 it was the United Nations 
as a whole which inherited-or did not inherit-the role of the League 
of Nations in respect of mandates, together with (if it did) such powers 
as were comprised in that role. Consequently, as regards any power of 
revocation, the Security Council stands on exactly the same footing as the 
Assembly in respect of such questions as whether the United Nations 
has any supervisory function at all and, if so, whether it includes any 
power of revocation;-subject however to this one qualification, namely 
that in 1950 the Court very definitely (lot. cit.) indicated the Assembly 
as the appropriate organ to exercise the supervisory function it found the 
United Nations to be invested with. Zt must therefore be questioned 
whether the Security Council has any specific role whatever in respect 
of mandates as such, similar to that which it has in respect of strategic 

68 Speaking of the final League winding-up resolution of 18 April 1946 (see para- 
graphs 41 and 42 above) the- Court saib “This resolution prelsupposes that the 
supervisory funclions exercised by the League would be taken over by the Utu’ted 
Nafiotzs”---(my italics), 
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2. Comphence et pouvoirs du Corzseil de sCcurit6 
en ce qui concerne les mandats 

291 

i) CaractPre accessoire 
des r&solutions du Coweil de sCcurit& 
en la prhsente esptce 

108. 11 est proprement vain d’examiner quels seraient (le cas tchtant) 
les pouvoirs du Conseil de sCcurit6 au regard des mandats, puisque de 
toute Cvidence le Conseil n’a jamais agi isolkment pour mettre fin au 
Mandat de I’Afrique du Sud, Toutes ses rksolutions ont Ctt adopt&es par 
voie de constquence, compte tenu de ce que I’Assemblte avait dkj& 
prktendu mettre fin au Mandat ou le dklarer (I termine )). Sans l’action 
de I’AssembICe, les actes du Conseil de s6curit6, qui s’efforcaient dans 
Line large mesure de mettre en Ceuvre les dkclarations de I’Assemblke, 
n’auraient eu aucune raison d’&tre - et si la r&solution 2145 de l’Assem- 
blCe Ctait par elle-msme dkpourvue de validit et d’effet juridique, aucune 
K confirmation )) du Conseil de sCcuritC, si Cnergique fct-elle, ne pouvait 
ni la valider ni lui confkrer cet effet, ni provoquer indkpendamment la 
r&vocation d’un mandat. 

ii) Pour ce qui est des mandats, 
les pouvoirs du Conseil ne sont pas plus grands 
que ceux de I’Assembke 

109. Les mots ((en ce qui concerne les mandats )I ont it6 ins&& de 
propos dClib&t dans le titre de cette sow-section 2 parce qu’une nette 
distinction s’impose entre ce que le Conseil de s6curit.C peut faire B propos 
des mandats et ce qu’il pourrait faire au seul autre titre auquel il soit & 
m&me d’agir, celui du maintien de la paix. S’agissant des mandats, le 
Conseil de sCcurit6 n’a pas de pouvoirs plus larges que I’Assemblte car 
(voir l’avis de 1950 de la Cow, p, 137 G8) ce sont les Nations Unies dans 
leur ensemble qui ont - ou n’ont pas - h&it6 le r61e de la SdN relative- 
ment aux mandats avec (s’il y a eu heritage) les pouvoirs qu’il comporte. 
Ainsi, pour ce qui concerne un tventuel pouvoir de rkvocation, le Conseil 
de stcuritk est exactement dans la m&me situation que l’Assembl6e quand 
il s’agit par exemple de savoir si les Nations Unies ont une fonction de 
surveillance quelconque et si, ayant cette fonction, le pouvoir de r&o- 
cation en fait partie; sous cette &serve d’ailleurs qu’en 1950 la Cow a 
trb expresstment dCsign6 1’AssemblCe (lot. cit.) comme I’organe ap- 
proprie’ pour exercer la fonction de surveillance dont elle a estimt que 
les Nations Unies 6taient chargkes. II est done douteux que le Conseil de 
sCcuritt ait relativement aux mandats un r61e spkcifique quelconque, 
analogue a celui qu’il possbde dans le cas des territoires stratkgiques sous 

68 A propos de la r&solution du 18 avril 1946 qui a dissout la SociCtk des Nations 
(voir par. 41 et 42 ci-dessus), la Cour s’est exprimke en ces termes: u Cette rksolution 
prksuppose que les fonctions de surveillance exe&es par la Sock%& dcs Nations 
seraient reprises par les Nations th’es. 11 (Les italiques sont de nous.) 
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trusteeships. If this is so, it would be solely for peace-keeping purposes 
that the Security Council would be competent to take action in respect 
of a mandate. 

(iii) Wider powers in the field oj 
mandates exercisable only on 
a peace-keeping basis 

1 IO. As regards the alternative basis of Security Council intervention, 
clearly that organ cannot be precluded from exercising its rrornzul peace- 
keeping functions merely because the threat to the peace, if there is one, 
has arisen in a mandates context,--yroVi&f the intervention has a 
genuinely peace-keeping aim and is not a disguised exercise in mandates 
supervision. What the Security Council cannot properly do is, in the 
guise of peace-keeping, to exercise functions in respect of mandates, where 
those functions do not properly belong to it either as a self-contained 
organ or as part of the United Nations as a whole. It cannot, in the guise 
of peace-keeping revoke a mandate any more than it can, in the guise of 
peace-keeping order transfers or cessions of territory. 

I 11. However, in my opinion, the various Security Council resolutions 
involved did not, on their language, purport to be in the exercise of the 
peace-keeping function. There is in fact something like a careful avoidance 
of phraseology that would be too unambiguous in this respect. That being 
so, their effect was as indicated in paragraphs 108-109 above. They were 
not binding on the Mandatory or on other member States of the United 
Nations. Like those of the Assembly they could only have a rccommen- 
datory effect in the present context. 

(iv) Proper scope of the Security Council’s 
peace-keeping powers under the Charter 

112. This matter, so far as the actual terms of the Charter are concerned 
is governed by paragraphs 1 and 2 of Article 24 which read as follows: 

“1. In order to ensure prompt and effective action by the United 
Nations, its Members confer on the Security Council primary 
responsibility for the maintenance of international peace ancl security 
and agree that in carrying out its duties under this responsibility 
the Security Council acts on their behalf, 

2. In discharging these duties the Security Council shall act in 
accordance with the purposes and principles of the United Nations. 
The specific powers granted to the Security Council Jor the discharge 
of these duties are laid down in Chapters VI, VII, VIII nrtd XII”- 
(my italics). 
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tutelle. Dans ces conditions, le Conseil de sCcuritC ne serait compttent 
pour entreprendre une action intCressant un territoire sous mandat qu’aux 
seules fins du maintien de la paix. 

iii) En ce qcri concerne les mandats, des pouvoirs 
plus larges ne pourraient Stre exercb 
qu’en we du maintien de la paix 

110. Quant A I’autre fondement possible d’une intervention du Conseil 
de sCcuritC, il est clair que cet organe ne peut pas Ctre emp&che d’exercer 
ses fonctions normales en mat&e de maintien de la paix simplement 
parce que la menace centre la paix, ti supposer qu’elle existe, serait en 
rapport avec ces mandats - ci condition toutefois que l’intervention ait 
v6ritablement pour objet le maintien de la paix et ne vise pas h exercer 
sur les mandats une surveillance dtguiste. Ce que le Conseil de sbcurit6 
n’a pas le droit de faire, sous couIeur de maintenir la paix, c’est d’exercer 
B propos de mandats des fonctions qui ne sauraient lui appartenir, ni en 
tant qu’organe ayant un r61e qui lui est propre ni en tant qu’tlCment 
faisant partie des Nations Unies. 11 ne peut pas plus rtvoquer un mandat 
sous pr6texte de maintien de la paix qu’il ne peut, sous ce couvert, or- 

donner des transferts ou des cessions de territoires. 
111. Toutefois, d’aprk moi, les diverses resolutions pertinentes du 

Conseil de sCcurit6, B en juger d’apr&s leur lettre m&me, ne prktendaient 
pas se rattacher & la fonction de maintien de la paix. On y trouve en fait 
un souci d’kviter soigneusement une rkdaction qui dissiperait par trop 
les ambigui’tts sur ce point. Cela Ctant, ces r&olutions ont l’effet indiqub 
aux paragraphes 108 et 109 ci-dessus. Elles ne lient ni le mandataire ni les 
autres Etats Membres des Nations Unies. Comme les rtsolutions de 
1’ AssemblCe, elles ne pouvaient avoir, dans le prksent contexte, que la 
valeur de recommandations. 

iv) Etendue rielle des powoirs du Conseil de sCcurit4 relatijb 
au maintien de la paix en vertu de la Charte 

112. Cette question est rCgie, du moins en ce qui concerne les termes 
exprks de la Charte, par les paragraphes 1 et 2 de l’article 24, libel& 
comme suit: 

(( 1. Afin d’assurer l’action rapide et efficace de l’organisation, ses 
Membres confkrent au Conseil de &wit& la responsabilitk principale 
du maintien de la paix et de la sCcurit6 internationales et recon- 
naissent qu’en s’acquittant des devoirs que lui impose cette responsa- 
bilitk, le Conseil de skuritk agit en leur nom. 

2. Dans I’accomplissement de ces devoirs, le Conseil de stcurit6 
agit conformkment aux buts et principes des Nations Unies. Les 
powoirs sp&iJiques accord&s au Conseil de s&urit& pour bi permettre 
d’accomplir lesdits devoirs sont dkjnis aux chapitres VI, VII, VIII et 
XII. )) (Les italiques sont de now.) 
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I am unable to agree with the extremely wide interpretation which the 
Opinion of the Court places on this provision. No doubt it does not 
limit the occasions on which the Security Council can act in the preserva- 
tion. of peace and security, provided the threat said to be involved is not 
a mere figment or pretext. What it does do is to limit the type of action 
the Council can take in the discharge of its peace-keeping responsibilities, 
-for the second paragraph of Article 24 states in terms that the spec$c 
powers granted to the Security Council for these purposes are laid down 
in the indicated Chapters (VI, VII, VlII and XII). According to normal 
canons of interpretation this means that so far as peuce-keeping is 
concerned, they are not to be found anywhere else, and are exercisable 
only as those Chapters allow. It is therefore to them that recourse must 
be had in order to .ascertain what the specijc peace-keeping powers of 
the Security Council are, including fhe power to bind. If this is done, it 
will be found that only when the Council is acting under Chapter VII, or 
possibly in certain cases under Chapter VIII, will its resolutions be binding 
on member States. in other cases their effect would be recommendatory 
or hortatory only. (Peace-keeping action under Chapter XII--strategic 
trusteeships-does not really seem to me to be a separate case, since 
it is dillicult to see how it could fail to take the form of action under 
Chapters VI or VII as the case might be.) 

113. These limitations apply equally to the effect of Article 25 of the 
Charter, by reason of the proviso “in accordance with the present 
Charter”. If, under the relevant chapter or article of the Charter, the 
decision is /got binding, Article 25 cannot make it so. If the effect of that 
Article were automatically to make all decisions of the Security Council 
binding, then the words “in accordance with the present Charter” 
would be quite superfluous. They would add nothing to the preceding 
and only other phrase in the Article, namely “The Members of the 
United Nations agree to accept and carry out the decisions of the 
Security Council”, which they are clearly intended to qualify. They 
effectively do so only if the decisions referred to are those which are 
duly binding “in accordance with the present Charter”. Otherwise the 
language used in such parts of the Charter as Chapter VI for instance, 
indicative of recommendatory functions only, would be in direct contra- 
diction with Article 25--or-Article 25 with them. 

114. Since, in consequence, the question whether any given resolution 
of the Security Council is binding or merely recommendatory in effect, 
must be a matter for objective determination in each individual case, 
it follows that the Council cannot, merely by invoking Article 2.5 (as it 
does for instance in its Resolution 269 of 12 August 1969) impart 
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Je ne puis pas me rallier h I’interprktation extrCmement large que I’avis 
de la Cow donne A cette disposition. Saris doute, elle ne limite pas les 
cm air le Conseil de sCcurjtk peut agjr pour assurer le maintien de la paix 
et de la sCcuritC, &ant entendu que la menace invoqute ne doit &tre ni 
une simple fiction ni un prktexte. Mais cette disposition a pour effet de 
circonscrire le genre de mesures que Ie Conseil peut prendre pour s’ac- 
quitter des responsabilit& qui lui incombent en vue du maintien de la 
paix - en effet, le paragraphe 2 de l’article 24 dit expressgment que les 
pouvoirs spPciJiques confkrks A cette fin au Conseil de sCcurit~ sont 
dkfinis aux chapitres indiquks (VI, VII, VI11 et XII). Selon des rbgles 
normales d’interprktation, cela signifie qu’en ce qui concerne le maintien 
A la paix ces pouvoirs ne sont sptciiiCs nulle part ailleurs et ne peuvent 
s’exercer que conformkment aux dispositions de ces chapitres. C’est 
done B celles-ci qu’il faut avoir recours si [‘on veut dtterminer quels sont 
les pouvoirs sp&ifques confkrks au Conseil de stcuritC pour le maintien de 
la paix, et natunment Ie pouwir qu’il a de prendre me dkisfoon obligatoire. 
Si I’on se rCf&re ri ces chapitres, on constate que c’est seulement lorsque le 
Conseil agit en application du chapitre VII, et peut-Ctre dans certains cas 
en application du chapitre VIII, que ses r&solutions auront force obliga- 
toire pour les Etats membres. Dans les autres cas, elles n’auraient valeur 
que de recommandations ou d’exhortations. (Les mesures visant le main- 
tien de la paix prkvues au chapitre XII - concernant les territoires sous 
tutelle prksentant un caractkre stratkgique - ne me semblent pas vrai- 
ment constituer un cas distinct, car il est difficile de voir pourquoi ces 
mesures ne pourraient pas etre prises aux termes des chapitres VI ou VII, 
selon le cas.) 

113. Ces limites s’appliquent Cgalement A l’effet de l’article 25 de la 
Charte, en raison de la clause (( conformkment A la prtsente Charte )). Si la 
d&&ion n’a pas un caractkre obligatoire en vertu du chap&e ou de l’ar- 
tick pertinent de la Charte, I’article 25 ne saurait lui confkrer ce caractbre. 
Si cet article avait pour effet automatjque de rendre obligatojres toutes les 
dtcisions du Conseil de stcurit& les mots ~conformkment & la prkente 
Charte )) seraient tout A fait superflus. 11s n’ajouteraient rien au membre dc 
phrase qui prkbde - Ie seul autre que contienne I’article et qu’ils visaient 
manifestement & qualifier - N Les Membres de I’Organisation conviennent 
d’accepter et d’appliquer les dkcisions du Conseil de skuritk)). 11s ne 
servent g quelque chose que si les dkisions dont il s’agit sont celles qui 
sont dfiment obligatoires (( conform&lent 9 la prksente Charter. Sinon les 
termes employ& dans des parties de la Charte comme le chapitre VI par 
exemple, qui visent des fonctions de recommandation uniquement, con- 
trediraient directement l’article 25 ou seraient contredites par lui. 

114. Puisque, en conskquence, la question de savoir si une resolution 
donnCe du Conseil de sCcuritt a un effet obligatoire ou un effet de recom- 
mandation doit forckment &tre dkidte, objectivement dans chaque cas 
d’espkce, il en dCcoule que le Conseil ne saurait, par le simple fait d’in- 
voquer l’article 25 (comme il le fait par exemple dans sa rtsolution 269 
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obligatory character to a resolutioll Whidl WOdd IlOt OthIViSe possess 

it according to the terms of the chapter 01 . WtiCk Of the Charter on the 
basis ofwllicll the Council is, or must be deemd 10 bC, ?lCtill&. 

($1) The Security Co~rn~il is IIO~ 
competent, even for gewitle 
peace-keeping purposes, 10 
cfect d$initi~~e chaiiges ill 
territorial soI~ereign1.Y 0) 
administrati,le rights 

1 15. There is more, EWU W/ICI? acting UIM~~P Chq~tcr vll c?/’ the Chrtet 
itself, the Security Council has 110 power to abrogate or dter territorid 

rights, whether of sovereignty or administration. Even a war-time oc- 
cupation of a country or territory cannot operate lo do that. It must 

await the peace settlement, This is a principle Of international law that 
is as well-established as any there can be,- and the Security Council is as 
much subject to it (for the United Nations is itself a subject of inter- 
national law) as any of its individual member States arc. The Security 
Council might, after making the necessary determinations under Article 
39 of the Charter, order the occupation of a country or piece of territory 
in order to restore peace awl swwity, but it could not thereby, or as part 
of that operation, abrogate or alter territorial rights;-and the right to 
administer a mandated territory is a territorial right without which the 
territory could not be governed or the mandate be operated. It was to 
keep the peace, not to change the world order, that the Security Council 
was set up. 

116. These limitations on the powers of the Security Council are 
necessary because of the all too great ease with which any acutely contro- 
versial international situation can be represented as involving a latent 
threat to peace and security, even where it is really too remote genuinely 
to constitute one. Without these limitations, the functions of the Security 
Council could be used for purposes never originally intended,--and the 
present case is a very good illustration of this: for not only was the 
Security Council not acting under Chapter VII of the Charter (whichit 
obviously could not do-though it remains to be seen by what means and 
upon what grounds the necessary threat to, or breach of the peace, or act 
of aggression will be determined to exist) ;-not only was there no threat 
.to peace and security other than such as might be artificially created as a 
pretext for the realization of ulterior purposes,--but the whole operation, 
which will not necessarily end there, had. as its object the abrogation of 
the Mandatory’s rights of territorial administration, in order to secure 
(not eventually but very soon) the transformation of the mandated terri- 
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du 12 aofit 1969) confdrer un caractkre obligatoire 9 une rksolution qui 
en serait dkpourvu d’aprb les termes du chapitre ou de I’article de la 
Charte en vertu duquel le Conseil aurait agi ou serait rkputC avoir agi. 

v) M&ne qwind il s’agit vraiment 
de mailltien de la paix, Ie Consril 
de s&wit& n’est pas competent 
pow qfectuer des changetwents dQ?nitifs 
tte sowerainetk territoriale 
ou de droits d’adniinOtratior1 

I 15. Ce n’est pas tout. Mtke qctand il agit en vertu du chapitre VIZ de la 
Charte le Conseil de sCcuritC n’a le pouvoir ni d’abroger ni de modifier 
des droits territoriaux, qu’il s’agisse de droits de souverainetk ou de droits 
d’administration. M&me une occupation du temps de guerre d’un pays 
ou d’un territoire ne saurait confker un tel pouvoir. Jl faut attendre le 
regletnent de paix. C’est la un principe de droit international solidement 
6tabli s’il en est - et le Conseil de s6curitC y est tout aussi soumis (car les 
Nations Unies sont elles-m&mes WI sujet du droit international) que 
n’importe lequel des Etats Membres. Aprks avoir fait les constatations 
qui s’imposent aux termes de I’article 39 de la Charte, le Conseil de 
sCcuritC pourrait ordonner l’occupation d’un pays ou d’une partie d’un 
territoire aux Jim de rktablir la paix et la stcuritP mais il ne saurait, ce 
faisant, ou dans le cadre de cette opCration, abroger ou modifier des 
droits territoriaux .-.- et le droit d’administrer un territoire sous mandat 
est un droit territorial saris lequel le territoire ne pourrait &tre gouverk, 
ni le mandat appliquC. C’est pour maintenir la pajx et non pour modifier 
l’ordre mondial que le Conseil de sCcuritC a CtC crtt. 

116. Ces limitations aux pouvoirs du Conseil de sCcuritC sont n&es- 
saires car il n’est que trop facile de p&enter une situation internationale 
qui fait l’objet de vives controverses comme impliquant une menace 
latente centre la paix et la stcuritC, msme si elle est trop tloignte pour 
paraitre authentique. Sans ces limitations, les fonctions du Conseil de 
sCcurit6 pourraient &tre utiliskes a des fins qui n’ont jamais CtC prkvues 
& l’origine et la prksente affaire nous en rournit un excellent exemple: en 
effet, non seulement le Conseil de sCcuritC n’a pas agi en vertu du chapitre 
VII de la Charte (ce qu’il ne pouvait manifestement pas faire --- encore 
qu’il reste ri voir par quels moyens et sur quels motifs on constatera la 
condition nkcessaire de I’existence de menace centre la paix, de rupture 
de la paix OLI d’acte d’agression); non seulement il n’existait aucune 
menace centre la paix ou la sCcuritC autre que celle qui pouvait &tre sus- 
citte artificiellement et comme prktexte ?I atteindre des objectifs inavouks, 
mais encore l’opkration tout entibre, qui ne s’arr&tera pas forctment 16, 
avail pour objet d’abroger les droits d’administration territoriale du 
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tory into, and its emergence as, the sovereign independent State of 
“Namibia”. This is what is declared in terms, not only in Resolution 2145 
itself, but also in the subsequent Assembly Resolution 2248 (S-V) of 1967, 
specifying June 1968 as the intended date of transfer Gg,-and this is par 
excellence the type of purpose, in promoting which, the Security Council 
(and a fortiori the Assembly) exceeds its competence, and so acts ultra 
vires. 

SECTION D 

THE LEGAL CONSEQUENCES FOR STATES 

I. In general 

117. On the basis of the foregoing conclusions, the answer to the 
question put to the Court in the present proceedings, as to what are the 
legal consequences for States of the continued presence of South Africa 
in the mandated territory of SW. Africa, despite Security Council 
resolution 276 of 1970 is, strictly, that there are no specific legal conse- 
quences for States, for there has been no change in the legal position. 
Since neither the Security Council nor the Assembly has any competence 
to revoke South Africa’s Mandate, the various resolutions of these organs 
purporting to do so, or to declare it to be at an end, or to confirm its 
termination, are one and all devoid of legal effect. The result is that the 
Mandate still subsists, and that South Africa is still the Mandatory. 
However, from this last conclusion there do follow certain legal conse- 
quences both for South Africa and for other States. 

2. Consequences for South Africa 

118. For South Africa there is an obligation 

(1) to recognize that the Mandate survived the dissolution of the League, 
-that it has an international character,-and that in consequence 
SW. Africa cannot unilaterally be incorporated in the territory of the 
Republic; 

(2) to perform and execute in full all the obligations of the Mandate, 
whatever these may be. 

119. With regard to this last requirement, I have given my reasons 
for thinking that, the United Nations not being the successor in law to 
the League of Nations, the Mandatory is not, and never became subject 

6y See further in the Annex, paragraph 1.5 in section 3. 
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Mandataire aux iins d’assurer (non pas par la suite mais t&s bientbt) la 
transformation du territoire sous mandat en un Etat souverain et ind& 
pendant, celui de I( la Namibie D. C’est ce qui est dit explicitement, non 
seulement dans la r&solution 2145 elle-r&me, mais aussi dans la rCsohi- 
tion ultkieure 2248 (S-V) adoptke en 1967 par l’Assemblte, qui fixait le 
mois de juin 1968 comme date du transfert envisage Gg; et c’est IB par 
excellence le genre d’objectif qui depasse les compktences du Conseil 
de sCcuritC (et & plus forte raison de 1’Assemblke) de sorte qu’en cherchant 
B le favoriser il excbde ses pouvoirs. 

CONSEQUENCES JLJRIDIQUES POUR LES ETATS 

1. Ghz&alitPs 

117. Vu les conclusions qui prC&dent, la rkponse ti la question poke 
& la Cour dans la prtsente procedure sur les condquences juridiques 
pour les Etats de la prtsence continue de 1’Afrique du Sud dans le terri- 
toire sous mandat du Sud-Ouest africain, nonobstant la tCsolution 276 
(1970) du Conseil de stcurit6, est qu’il n’y a pas, a proprement parler, de 
conskquences juridiques prkises pour les Etats, la situation juridique 
Ctant inchangke. Ni le Conseil de sCcuritC ni I’AssemblCe gttkale n’ont 
compktence pour rtvoquer le Mandat de 1’Afrique du Sud, de sorte que 
les diverses rtsolutions par lesquelles ces organes ont prttendu le rtvoquer, 
dCclarer qu’il avait prjs fin ou confirmer qu’il ttait termin& sont sans 
exception aucune dCpourvues d’effet juridique. I1 en rksulte que le Mandat 
subsiste et que I’Afrique du Sud est toujours Mandataire. Cette derni&re 
conclusion entraPne cependant certaines consequences juridiques, tant pour 
I’hfrique du Sud que pour Ies autres Eta&. 

I1 8. Pour l’&?iqttc du St/d, les consCquences sont qu’elle doit: 

1) reconnaitre que le Mandat a survkcu h la dissolution de la Socittb des 
Nations - qu’il a un caractkre international - et que par suite Ie 
Sud-Ouest africain ne peut pas dtre unilattralernent incorpor6 dans le 
territoire de la RCpublique; 

2) remplir et exkcuter intkgralement toutes les obligations dCcoulant du 
Mandat, queiles qu’elles soient. 

119. Sur ce dernier point, j’ai dkjB expose les raisons pour lesquelles 
j’estime que, I’Organisation des Nations Unies n’ktant pas en droit le 
successeur de la SociCtB des Nations, le Mandataire n’a pas, et n’a jamais 

G9 Voir par. 15 de la section 3 de l’annexe ci-aprts. 
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to any duty to report to it, or accept its sllperViSiC~Il, particularly as 
regards the Assembly. But as was pointed out earlier in this Opinion 
(paragraphs 17 and. 20), it does not follow that the rel?ortinl: obligation 
has lapsed entirely; and it is the fact that it could be carried out by the 
alternative means indicated in paragraph 16. This being SO, the question 
arises whether the Mandatory has a legal duty to take SOlllC SUCh Steps 

as were there indicated. The matter is not free from doubt. The Court 
in 1950 considered the reporting obligation to bc an essential part of 
the Mandate. Judge Read on the other hand thought Ihal although its 
absence might “weaken” the ‘Mandate, the latter would not otherwise 
be affected. Again if the R/landate is viewed as a treaty or contract, the 
normal effect of the extinction of one of the parties would be to bring the 
treaty or contract to an end entirely. 

120. However, the better view seems to be that the reporting obligation 
survived, though becoming dormant upon the dissolution of the League, 
and certainly not transformed into an obligation relative to the United 
Nations. Nevertheless, if not an absolutely essential clen~ent, it is a 
sufficiently important part of the Mandate to place the Mandatory under 
an obligation to revive and carry it out, if it is at all possible to do so, by 
some other means 70. But the Mandatory would have the right to insist 
(a) on the new supervisory body being acceptable to it in character and 
composition-(such acceptance not to be unreasonably withheld),-(b) 
on the nature and hplicntions (as to degree of supervision) of the repor- 
ting obligation being as they are indicated to bc in paragraphs 76-78 
above,-and (c) that, just as with the League Council, the ‘Mandatory 
would be under no legal obligation to carry out the recommendatio~~s 
of the supervisory body, no more than States administering trust terri- 
tories are obliged to accept the views of the United Nations Assembly as 
supervisory organ-(see snpra, paragraphs 77 and 104 and footnote 66) 

121. A further, or rather alternative, course that could be considered 
incumbent on South Africn, though as a consequence of the Charter 
nbt the Mandate, would be to resume the rcndcring of reports under 
Article 73 (E) of the Charter (see as to this the joint dissenting Opinion 
of 1962, I.C.J. Reports 196P, pp. 541-548 and paragraph 43 (II) above), 
seeing that on any view SW. Africa is a non-self-governilig territory. 
This resumption must however be on the understanding that the reports 
are not dealt with by the Trusteeship Council unless South Africa so 
agrees. 

‘I’ Ex Aypothesi however, it would not be to the Unitctl Nations that the M’anda- 
tory would be responsible for doing this, or thcrc wol~lrl merely be the same situa- 
tion in another form. 
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eu, le devoir de lui faire rapport ni d’accepter sa surveillance, notamment 
celle de I’AssemblCe g&&ale. Mais, comme il a CtC signalk prlicddemment 
dans cette opinion (par, 17 et ZO), cela ne veut pas dire que I’obligation de 
faire rapport ait entikrement disparu, et Ie fait est que I’Afrique du Sud 
pourrait s’en acquitter de la faGon indiquke au paragraphe 16. Dans ces 
conditions, la question se pose de savoir si le Mandataire est juridique- 
ment tenu de prendre des mesures du genre de celles qui s’y trouvent men- 
tion&es. La question n’est pas sans soulever, quelque doute. En 1950, la 
Cow a considCrC que l’obligation de faire rapport Ctait un tltment essentiel 
du Mandat. Au contraire M. Read pensait queson absence pourrait risquer 
d’(c affaiblir II le Mandat, rnais que celui-ci ne s’en trouverait pas autrement 
touch& Et encore, si l’on considbre Ie Mandat comme un trait& OLI un 
contrat, la disparition de l’une des parties aurait normalement pour 
effet d’entrainer l’extinction totale du trait6 ou du contrat. 

120. Quoi qu’il en soit, l’interprktation la plus fond&e me parait Ctre 
que l’obligation, de faire rapport subsiste, bien qu’sl P&at latent depuis 
la dissolution de la SociCtt des Nations, et saris transformation aucune 
en obligation envers l’organisation des Nations Unies. Cependant si elle 
ne constitue pas un tlkment absolument essentiel du Mandat, cette obliga- 
tion n’en est pas moins un aspect suffisamment important pour que le 
Mandataire soit tenu de la faire renaitre et de s’en acquitter par un autre 
moyen 7a si cela apparait possible. En revanche, le Mandataire serait en 
droit d’exiger : a) que le nouvel organe de surveillance ait un caracttre et 
une composition qu’il jugerait acceptables (sans qu’il puisse se montrer 
& cet Cgard dkraisonnable); b) que la nature et les in&ewes (quant au 
degrC de surveillance) de I’obligation de faire rapport soient celles qui 
sont indiqukes aux paragraphes 76 & 78 ci-dessus; et c) que, de m&me qu’a 
I’Cgard du Conseil de la SociCtt des Nations, le Mandataire n’ait pas 
l’obligation juridique d’appliquer les recommandations de I’organe de 
surveillance, pas plus que les Etats qui administrent des territoires sous 
tutelle ne sont obligts d’accepter les avis de I’Assemblte g&kale des 
Nations Unies en tant qu’organe de surveillance (voir ci-dessus, par. 77 et 
104 et note 66). 

121. En plus, ou plutat a la place de la mkthode qui p&z&de, on pour- 
rait considtrer comme incombant g 1’Afrique du Sud, cette fois sur la 
base de la Charte et non plus du Mandat, qu’elle reprenne la transmission 
de rapports en vertu de l’article 73, alinta e), de la Chartc (sur ce point, 
voir I’opinion dissidente commune de 1962, C.I.J. Recueil1962, p. 541-548 
et le paragraphe 43 b) ci-dessus), puisque le Sud-Ouest africain est saris 
aucun doute un territoire non autonome. 11 devrait nkanmoins stre 
entendu que cette reprise se ferait B condition que les rapports ne soient 
pas examin& par le Conseil de tutelle, sauf si 1’Afrique du Sud y consent. 

V) Par hypothtse cependant, ce ne serait pas & I’@gard des Nations Unies que le 
Mandataire aurait ce devoir, sinon la m&me situation se rBpCterait sous une autre 
forme. 
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3. For other States 

122. For other States the “legal consequences” of the fact that South 
Africa’s Mandate has not been validly revoked, and still subsists in 
law are: 

(1) to recognize that the United Nations is not, any more than the 
Mandatory, competent unilaterally to change the status of the 
mandated territory; 

(2) to respect and abide by the Mandatory’s continued right to administer 
the territory, unless and until any change is brought about by lawful 
means. 

123. On the foregoing basis it becomes unecessary for me to consider 
what the legal consequences for States would be if the view taken in the 
Opinion of the Court were correct; although, since the measures indicated 
by the Court seem to be based mostly on resolutions of the Security 
Council that-for the reasons given in paragraphs 112-l 14 above--I 
would regard as having only a recommendatory effect, I would be obliged 
to question the claim of these measures to be in the proper nature of 
“legal consequences”, even if I otherwise agreed with that Opinion. 
(I also share the views of my colleagues Judges Gros, Petrtn, Onyeama 
and Dillard. as to the standing of certain of these measures.) 

124. There is however another aspect of the matter to which I attach 
importance and which I think needs stressing. It was for this reason, 
that, on 9 March 1971, during the oral proceedings (see Record, CR. 
71/19, p, 23), I put a question to Counsel for the United States ofAmerica, 
then addressing the Court. I do not think I can do better than cite this 
question and the written answer to it, as received in the Registry of the 
Court some ten days later (18 March 1971): 

Question: In the opinion of the United States Government is there 
any rule of customary international law which, in general, obliges 
States to apply sanctions against a State which has acted, or is 
acting, illegally-such as cutting off diplomatic, consular and com- 
mercial relations with the tortfeasor State? If not, in what manner 
would States become compelled so to act-not merely by way of 
moral duty or in the exercise of a faculty, but as a matter of positive 
legal obligations? 

Reply: It is the opinion of the United States that there is no rule 
of customary international law imposing on a State a duty to apply 
sanctions against the State which has acted, or is acting, illegally. 
However, under the Charter of the United Nations, the Security 
Council has the power to decide that member States should apply 
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3. Pow les autres Etnts 

122. Pour Ies outres &LILY, les (( conkquences juridiques )) du fait que 
le Mandat de I’Afrique du Sud n’a pas CtC valablement rtvoquk et subsiste 
en droit sont qu’il leur incombe: 

1) de reconnaitre que l’organisation des Nations Unies n’est pas comp6 
tente, non plus que le Mandataire, pour modifier unilatkralement le 
statut du territoire sous mandat; ’ 

2) de respecter et d’observer le droit qu’a encore le Mandataire d’admi- 
nistrer le territoire, tant qu’un changement n’a pas &5 optrC par des 
moyens juridiquement valables. 

123. Sur cette base, je n’ai pas & me demander quelles seraient les 
cons6quences jw-idiques pour les Etats si la conception dont pro&de 
I’avis de la Cour &tit juste; de toute faGon, comme les mesures indiquies 
par la Cour paraissent s’appuyer surtout sur les rkolutions du Conseii 
de sCcurit6 qui n’ont pour moi d’autre effet que kelui de recommandations, 
pour Ies raisons don&es aux paragraphes 112 & 114 ci-dessus, je me ver- 
rais dans I’obligation de contester que ces mesures aient vkritablement Ie 
caractkre de (( conskquences juridiques )), mCme si par ailleurs je souscri- 
v&s a I’avis. (Je partage tgalement les vues de mes collkgues MM. Gros, 
Pet&, Onyeama et Dillard sur la valeur de certaines de ces mesures.) 

124. 11 y a toutefois UII autre aspect auquel j’attache de l’importance 
et qui me parait devoir Ctre soulignk C’est d’ailleurs pour cela que, le 
9 mars 1971, au cows de la proctdure orale, j’ai post une question au 
reprksentant des Et&s-Unis d’AmCrique, qui prtsentait alors son expose 
oral. Je ne puis faire mieux, me semble-t-i], que de titer le libel16 de cette 
question et la rkponse &rite qui est parvenue au Greffe de la Cour une 
dizaine de jours plus tard, le 18 mars 1971: 

Question: Existe-t-i1 selon le Gouvernement des Etats-Unis 
d’Amtrique une rkgle de droit international coutumier qui, d’une 
manike gCnCral,e, oblige les Etats ?t appliquer des sanctions centre 
un Etat qui a agi 0~1 qui agit illkgalement - par exemple & rompre 
les relations diplomatiques, consulaires et commerciales avec 1’Etat 
fautif? Sinon, comment l’obligation d’agir ainsi s’imposerait-elle 
aux Etats, autrement que comme un simple devoir moral ou simple 
exercice d‘une facultC, en tant qu’obligation juridique positive? 

Rkponse: De l’avis des Etats-Unis, il n’existe pas de rbgle de droit 
international coutumier qui oblige les Etats B appliquer des sanctions 
centre un Etat qui a agi ou qui agit illCgalement. Toutefois, en vertu 
de la Charte des Nations Unies, le Conseil de sCcurit6 a le pouvoir de 
dtcider que les Etats Membres doivent appliquer des sanctions 
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sanctions against the State which acts in certain illegal ways. Thus, 
should the Security Council determine that an illegal act by a State 
constitutes “a threat to the peace, breach of the peace, or act of 
aggression”, it would have a duty under Article 39 to “make recom- 
mendations, or decide what measures shall be taken in accordance 
with Articles 41 and 42, to maintain or restore international peace 
and security”. Whenever the Security Council makes such a de- 
termination and decides that diplomatic, consular and commercial 
relations shall be cut off in accordance with Article 41 of the Charter, 
all Members of the United Nations have the duty to apply such 
measures. 

If the latter part of this reply is intended to indicate that it is broadly 
speaking only in consequence of decisions taken under Chapter VII of 
the Charter, after a prior determination of the existence of a “threat to 
the peace, breach of the peace or act of aggression”, that a legal duty for 
member States would arise to take specific measures, 1 can only agree. 

POSTSCRIPTUM 

OTHER CONSEQUENCES 

125. In the latter part of his separate declaration, the President of the 
Court has made certain observations which, though closely related to 
the legal issues involved in this case, have a different character. Taking 
my cue from him, I should like to do the same. In the period. 1945/1946, 
South Africa could have confronted the United Nations with a fait 
accompli by incorporating SW. Africa in its own territory, as a component 
province on a par with Cape province, Natal, the Transvaal and the 
Orange Free State. Had this been done, there would have been no way 
in which it could have been prevented, or subsequently undone, short of 
war. Wisely however, though at the same time exercising considerable 
restraint from its own point of view, South Africa refrained from doing 
this. If however “incorporation” is something which the United Nations 
believes it could never accept, there should equally be a reciprocal and 
corresponding realization of the fact that the conversion of SW. Africa 
into the sovereign independent State of Namibia (unless it were on a 
very different basis from anything now apparently contemplated) could 
only be brought about by means the consequences of which would be 
incalculable, and which do not need to be specified. Clearly therefore, 
in a situation in which no useful purpose can be served by launching the 
irresistible force against the immovable object, statesmanship should 
seek a modus vivendi-while there is yet time. 

(Signed) G. G. FITZMAURICE. 
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centre un Etat qui a certains comportements illicites. Par exemple, si 
le Conseil de sCcurit& constate qu’un acte illicite d’un Etat constitue 
((une menace centre la paix . . . une rupture de la paix ou ,,, un acte 
d’agression )), il a le devoir, en vertu de l’article 39, de faire (( des re- 
commandations ou [dkcider] quelles mesures seront prises conform& 
ment aux articles 41 et 42 pour maintenir ou rttablir la paix et la 
sCcuritC internationales )). Quand le Conseil de sCcurit$ fait une telle 
constatatjon et decide que les relations diplomatiques, consulaires et 
commerciales doivent Ctre rompues conformtment B l’article 41 de la 
Charte, tous les Membres des Nations Unies ont le devoir cl’appliquer 
ces mesures. 

Si la dernike partie de cette rkponse veut dire que c’est, gross0 modo, 
uniquement quand des dkcisions sont adopt&es en vertu du chapitre VII 
de la Charte, I’existence d’une I( menace centre la paix, d’une rupture de 
paix ou d’un acte d’agression I) ayant Ctk prkalablement constatte, que 
les Etats Membres auraient I’obligation juridique de prendre des mesures 
positives, je ne peux que me ranger k cet avis. 

AUTRES CONSI~QUENCES 

125. Dans la dernike partie de sa dklaration, le President de la Cour a 
prksentk certaines observations qui, tout en ttant li6es de p&s aux pro- 
bkmes juridiques en cause dans la prksente affaire, ont un caractkre 
diffkrent. Prenant exemple sur Iui, je formulerai aussi quelques remarques. 
Pendant la pkriode 1945-1946, 1’Afrique du Sud aurait pu mettre les 
Nations Unies devant le fait accompli, en incorporant le Sud-Ouest 
africain B son territoire pour le transformer en une province comme celle 
du Cap, comme le Natal, le Transvaal OLL 1’Etat libre d’Orange. Si elle 
l’avait fait, il n’y aurait eu aucun moyen sauf la guerr.: de s’y opposer ou de 
revenir sur la transformation efFectuCe, Faisant preuve de sagesse mais en 
se contraignant aussi de son point de vue k beaucoup de mod&ration, 
I’Afrique du Sud s’est abstenue de se cornporter de la sorte. Mais si 
I’(( incorporation 1) est une mesure que les Nations Unies estiment ne 
jamais pouvoir accepter, ii convient qu’il soit Cgalement et rkiproque- 
ment compris que Ia conversion du Sud-Ouest africain en un Etat de 
Namibie souverain et indkpendant (sauf si elle se produit sur une base 
trbs diffkente de ce que l’on para& actuellement envisager) ne peut Ctre 
obtenue que par des moyens aux constquences incalculables, qu’il est 
.inutile de prkiser. Cela &ant. lorsqu’on se trouve dans une situation oh 
il ne sert k rien de lancer une force irresistible contre-un objet immobile, 
I’homme d’Etat doit chercher un mod/a vhwzdi, pendant qu’il en est 
encore temps. 

(Signk) G. G. FITZMAURICE. 
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ANNEX 

PRELIMINARY AND INCIDENTAL M~'rw~s I 

1. When, by its Resolution 2145 of 1966, the ~ssen~bly purported to 
declare the termination of South Africa’s mandate, in the basis of alleged 
fundamental breaches of it, and to declare this not merely as a matter of 
opinion but as an executive act having the intended operational el‘fect of 
bringing the Mandate to an end-or registering its lcmlin:ltion--and of 
rendering any further administration of the mandated territory by South 
Africa illegal,-it was making pronouncements of t111 csscntially juridicctl 
character which the Assembly, not being a judicial organ, and not having 
previously referred the matter to any such organ, was not cornpetcnt to 
make. 

2. There is nothing unusual in the view here expressed. On the contrary 
it represents the normal state of affairs, which is that the organ competent 
to perform an act, in the executive sense, is not the oqg\n competent to 
decide whether the conditions justifying its performance are present. Tn 
all other fields a separation of functions is the rule. Thus the legislature is 
alone competent to enact a law,- the executive or administration alone 
competent to apply or enforce it,- the judiciary alone competent to 
interpret it and decide whether its application or enforcement is justified 
in the particular case. In the institutional field, the justilication for the 
act of some organ or body may turn upon considerations of :I political or 
technical character, or of professional conduct or discipline, and if so, the 
political, technical or professional organ or body concerned will, in 
principle, be competent to make the necessary determinations. But where 
the matter turns, and turns exclusively, on considerations of a legal 
character, a political organ, even if it is competent to take any resulting 
action, is not itself competent to make the necessary legal determinations 
on which the justification for such action must rest. This can only be done 
by a legal organ competent to make such determinations. 

1 Relegation to t11is Annex does not in any way involve that the matters dealt with 
in it are regarded as of secondary in~portnnce;-quite the reverse--they involve 
issues as salient in their way as any in the cast. But to hnve dealt with them at 
the earlier stage to which they really belong wauld have held up or interrupted the 
development of the main argument which I wishcti to put first. 
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ANNEXE 

QUESTIONS PR~LIMINAIRES ET QUESTIONS INCIDENTES I 

1. L’AssemblPe gPnCrale des Nations Unies est 
incompt?tente pour agir comme tribunal 

1. Quand, par sa rksolution 2145 de 1966, 1’AssemblCe g&kale a 
prkendu dklarer termink le Mandat de I’Afrique du Sud, au motif que 
celle-ci aurait commis des violations fondamentales de ce Mandat, cette 
dtklaration reprtsentant non pas simplement l’expression d’une opinion 
mais un acte de nature exe’cutive qui devait avoir pour effet pratique de 
mettre fin au Mandat ou de consacrer son extinction, et de rendre d&or- 
mais illtgale l’administration du territoire sow Mandat par I’Afrique du 
Sud, elle a Cmis des prononcts d’un caractbre essentiellement juridique 
qu’elle n’avait pas compttence pour formuler, faute d’8tre un organe 
judiciaire et de n’avoir pas au prealable renvoyk la question a un organe 
judiciaire. 

2. 11 n’y a rien d’inhabituel dans l’opinion exprimte ici. Au contraire, 
elle reprksente 1’6tat de chases normal, B savoir que l’organe compktent 
pour accomplir concr&ement un acte dans le cadre de ses responsabilitks 
exkutives n’est pas l’organe compktent pour dtcider si les conditions 
justifiant son accomplissement sont rkunies. Dans tousles autres domaines, 
une division similaire des fonctions est chose courante. Ainsi le pouvoir 
Egislatif est seul compCtent pour promulguer une loi, le pouvoir extcutif 
ou l’administration seuls comp6tents pour l’appliquer ou la mettre en 
vigueur, le pouvoir judiciaire seul compktent pour l’interprkter et dkider 
si son application ou sa mise en vigueur sont justifiCes dans ~11 cas donnC. 
Dans le domaine des institutions, la justification de l’acte accompli par ~111 
organe quelconque peut tenir B des considkrations d’ordre politique ou 
technique, ou g des considkrations de comportement professionnel ou de 
discipline, et, le cas CchCant, l’organe OLI institution politique, technique 
ou professionnel inttressk sera, en principe, habilitb B faire les constatations 
nkcessaires. Mais lorsque la question dkpend, et depend exclusivement, 
de considkrations d’ordre juridique, un organe politique n’a pas lui- 
m&me le pouvoir de proc6der aux constatations j’uridiques qui doivent 

- 
1 Le fait que certaines questions sont traitkes dans la prksente annexe ne veut 

nullement dire que je les considkre comme d’importance secondaire; bien au con- 
traire, elles posent des problhmes qui, d’une certaine fa$,on, prksentent la mime 
prkhinence que n’importe quel autre aspect de l’affaire. Mais si je ies avais traitkes 
auparavant, & la place qui est vCritablement la leur, j’aurais ralenti ou interrompu 
le dheloppement de l’argument principal, que je tenais & exposer le premier. 
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3. It must be added that besides being trltra vires under this head, the 
Assembly’s action was arbitrary and high-handed, inasmuch as it acted 
as judge in its own cause relative to charges in respect of which it was 
itself the complainant, and without affording to the “defendant” any of 
the facilities or safeguards that are a normal part of the judicial process. 

4. It has been contended that the competence of the Assembly to make 
determinations of a legal character is shown by the fact that Article 6 
of the Charter confers upon it the right (upon the recommendation of the 
Security Council) to expel a member State “which has persistently 
violated the principles contained in . . . the Charter”. This however 
merely means that the framers of the Charter did confer this particular 
specific power on the Assem.bly, in express terms, without indicating 
whether or not it was one that should. only be exercised after a prior 
determination of the alleged violations by a competent juridical organ. 
To argue from the power thus specifically conferred by Article 6, that the 
Assembly must therefore be deemed to possess a general power under the 
Charter to make legal determinations, is clearly fallacious. 

5. The contention that Resolution 2145 did not actually terminate 
South Africa’s mandate, but merely registered its termination by South 
Africa itself,through its breaches of it, i.e., that theResolutionwas merely 
declaratory not executive, is clearly nothing but an expedient directed to 
avoiding the difficulty;-for even as only declaratory, the resolution 
amounted to a finding that there had. been breaches of the Mandate,- 
otherwise there would have been no basis even for a declaratory resolu- 
tion. Tt is moreover a strange and novel juridical doctrine that, by 
infringing an obligation, the latter can be brought to an end,-but 
doubtless a welcome one to those who are looking for an easy way out of 
an inconvenient undertaking. 

6. No less of an expedient is the plea that South Africa had itself 
“disavowed the Mandate” ever since 1946. South Africa’s attitude has 
always been that, as a matter of /OM’, either the Mandate was so bound 
up with the League of Nations that it could not survive the latter’s 
dissolution, or else, that if it d.id, it did. not survive in the form claimed in 
the United Nations. Whether this view was correct or not it was in no 
sense equivalent to a “disavowal” of the Mandate. To deny the existence 
of an obligation is ex lzypotkesi not the same as to repudiate it 2. Nor can 
any such deduction legitimately be drawn from the failure to render reports 
to, and accept the supervision of the A.ssembly, based as this was on the 

2 For this reason the justification for the revocation of the Mandate which the 
Court finds in Article 60, paragraph 3 (a), of the I969 Vienna Convention on the 
Law of Treaties is quite misplaced. 
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justifier son action, m&me s’il a compttence pour prendre les mesures qui 
en dkoulent. Seul poss&de ce pouvoir un organe juridique compttent 
pour proctder B ces constatations. 

3. 11 faut ajouter qu’outre qu’elle constitue un excks de pouvoir sur ce 
point, l’action de I’AssemblBe a ttt parfaitement arbitraire dans la mesure 
oh 1’AssemblCe ttait Q la fois juge et partie au regard d’accusations qu’elle 
avait port&es elle-msme, sans donner au u dkfendeur 1) awxn des moyens 
et des garanties que comporte normalement le processus judiciaire. 

4. On a affirm6 que l’aptitude de I’AssemblCe k faire des constatations 
de caractkre juridique ressort du fait que l’article 6 de la Charte lui 
confke le droit d’exclure, sur recommandation du Conseii de sCcuritC, 
un Etat Membre ayant ((enfreint de man&e persistante les principes 
&non& dans la . . . Charte 1). Cela signifie seulement que Ies auteurs de la 
Charte ont conf&C B I’AssemblCe, en termes exprks, le pouvoir spPcl$que 
dont il s’agit, saris prkiser si ce pouvoir ne pouvait dtre exercC qu’une 
fois les p&endues violations constaGes par un organe juridique comp6 
tent. DCduire du pouvoir spkifiquement confkrt par l’article 6 que 
1’Assemblte est censCe tenir nkessairement de la Charte un pouvoir 
g&ral de faire des constatations juridiques, c’est nettement faHacieux. 

5. La thBse selon laquelle la rksolution 2145 n’a pas effectivement mis 
fin au Mandat de I’Afrique du Sud, mais s’est bornke ti noter que 1’Afrique 
du Sud y avait mis fin elle-m&me, en raison des violations commises par 
elle, autrement dit la thbse selon laquelle cette r6solution 6tait purement 
dkclaratoire et non pas extcutoire, n’est manifestement qu’un expedient 
visant & Cluder la difficult&; en effet, m&me si elle n’est que dklaratoire, 
la r&solution constatait en rtalit6 que des violations du Mandat avaient 
eu lieu, car g dCfaut rien ne justifiait l’adoption d’une rksolution mCme 
simplement dklaratoire. En outre, c’est une doctrine &range et inCdite 
que celle qui consiste g pr&endre qu’en enfreignant une obligation on 
peut mettre LIII terme B celle-ci, mais ceux qui cherchent un moyen facile 
de se soustraire a un engagement embarrassant l’accueilleront certaine- 
merit avec satisfaction. 

6. L’argument selon lequel 1’Afrique du Sud elle-mCme avait (( dCnonc& 
le Mandat )) db 1946 est lui aussi un expkdient. L’attitude de I’Afrique 
du Sud a CtC que, sur le planjuridi~ue, ou bien le Mandat Ctait & tel point 
1iC d la SociCtk des Nations qu’il ne pouvait survivre a la dissolution de 
celle-ci, ou bien que, s’il avait survkcu, ce ne pouvait Metre sous la forme 
que pkendaient les Nations Unies. Que ce point de we ait ttC juridique- 
ment fond6 ou non, cela n’kquivalait aucunement k une (( dknonciation )I 
du Mandat. Par hypothbse, nier l’existence d’une obligation et la dBnoncer 
sont deux chases diffkrentes 2. On ne peut pas non plus tirer lkgitimement 
cette dCduction du refus de faire rapport k I’AssemblCe gtntrale et 

’ C’est pourquoi la justification de la r&vocation du Mandat que la Cour dbcouvre 
dam I’article 60, paragraphe 3 a), de la convention de Vienne sur le droit des traitts 
(1969) est tout zl fait hors de propos. 
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contention (considered correct by an important body of professional 
opinion) that no legal obligation to that effect existed. If this were not so, 
no party to a dispute could argue its case without being told that, by doing 
so, it had “disavowed” its obligations. 

* * t 

7. It has also been argued that the Assembly had “vainly” tried to 
obtain the necessary findings from the Court via the contentious proceed- 
ings brought by Ethiopia and Liberia in the period 1960-1966. But this 
would be tantamount (a) to saying that because the Assembly did not get 
the judgment it wanted in 1966, it was therefore justified in taking the law 
into its own hands, which, however, would in no way serve to validate 
Resolution2145;-(6) to admitting that the 1966 Judgment was right in 
seeing the then Applicants in the light of agents of the United Nations and 
not, as they represented themselves to be, litigants in contentious proceed- 
ings sustaining an interest of their own;-and (c) recognizing that, as was 
strongly hinted in paragraphs 46-48 (especially the latter) of the 1966 
Judgment, the correct course would have been for the Assembly as an 
organ to have asked the Court for an advisory opinion on the question of 
breaches of the Mandate, in relation to which the objection as to legal 
interest would not have been relevant. It was still open to the Court to 
do this, for instance in 1967. It cannot therefore do other than give a 
wrong impression if it is said that the Assembly in 1966 had no other 
course open to it but to adopt Resolution 2145 without having previously 
sought legal advice on this basis. 

* * * 

8. These various purported justifications for the Assembly making 
legal determinations, though not itself a competent legal organ, and 
without any reference to such an organ, or even to an ad hoc body of 
jurists (such as was the settled practice of the League Council in all 
important cases), are clearly illusory. In the result, the conclusion must be 
that the Assembly’s act was ultra vires and hence that Resolution 2145 
was invalid, even if it had not been otherwise ineffective in law to terminate 
South Africa’s mandate. 

2. The Court’s right to examine the assumptions 
underlying any Request for an Advisory Opinion 

9. Although the Court has to some extent gone into the question of the 
validity and effect of Assembly Resolution 214.5, it has not adequately 
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d’accepter SR surveillance, qui se fondait SW I’argument - tenu pour 
justifik par un fort courant d’opinion - qu’il n’existait aucune obligation 
juridique g cet effet. S’il n’en &ait pas ainsi, aucune partie B un diffkrend 
ne pourrait faire valoir ses moyens saris s’entendre dire que, ce faisant, 
elle a (( d&on& )) ses obligations juridiques. 

7. On a dit aussi que 1’AssemblCe avait (I en vain )) tent& d’obtenir de la 
Cour les constatations nkcessaires a la faveur de la prockdure contentieuse 
introduite par 1’Ethiopie et le LibCria (1960-1966). Mais cet argument 
revient 8: a) confirmer que, n’ayant pas obtenu I’arret qu’elle souhaitait 
en 1966, l’Assembl6e Ctait fondle g se faire justice elle-m&me, ce qui ne 
contribuerait d’ailleurs pas k rendre valable la rCsolution 2145; b) ad- 
mettre que l’arrdt de 1966 a eu raison de voir dans les demandeurs des 
agents des Nations Unies et non pas, comme ils le prttendaient, des parties 
9 une prockdure contentieuse dkfendant un inttr&t propre; et c) recon- 
naitre que, comme l’arr&t de 1966 l’a nettement don& a entendre dans 
ses paragraphes 46 9 48 (et surtout ce dernier), 1’AssemblCe en tant 
qu’organe aurait normalement dfi solliciter de la Cour un avis consul- 
tatif sur la question des violations du Mandat, au regard de laquelle 
l’objection tirke de l’intBr8t juridique n’aurait pas CtC pertinente. La 
Cow aurait encore pu le faire, en 1967 par exemple. On ne peut done que 
donner une fausse impression si I’on dit qu’en 1966 I’AssemblCe n’avait 
pas d’autre possibilitt que d’adopter la kolution 2145 (XXI) saris avoir 
au prtalable demand& un avis juridique 9 cet tgard. 

;I: 
* * 

8. Toutes ces p&endues justifications du pouvoir qu’aurait I’Assem- 
bike de faire des constatations juridiques, bien qu’elle ne soit pas elle- 
mBme un organe juridique compktent, et de les faire saris avoir a se 
rCf&er & LIII tel organe OLI meme .5 un groupe ad hoc de juristes (comme 
c’ktait la pratique habituelle du Conseil de la SdN dans toutes les affaires 
importantes) sont parfaitement illusoires. En dhfinitive il faut conclure 
que l’action de 1’AssemblCe a constituk un exc&s de pouvoir et, par suite, 
que la r&olution 2145 Btait saris valeur juridique, abstraction faite des 
autres raisons de droit qui empkhaient qu’elle mit fin au Mandat de 
1’Afrique du Sud. 

2. Droit pow la Cow d’examiner les prhisses 
de toute demande d’nvis consultatiJ 

9. Bien que la Cour se soit, jusqu’& un certain point, penchke sur la 
question de la validit et de l’effet de la resolution 2145 de 1’Assemblke 
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examined the question of its right to do so having regard to the way in 
which the Request for an Advisory Opinion in the present case was 
worded. The matter is however so important for the whole status and 
judicial function of the Court that it becomes necessary to consider it. 

10. The Court could not properly have based itself on the literal 
wording of the Request, in order to regard its task in the present proceed- 
ings as being confined solely to indicating what, on the assumptions 
contained in the Request, and without any prior examination of their 
validity, are the legal consequences for States of South Africa’s continued 
presence in SW. Africa, -those assumptions being that the Mandate 
for that territory had been lawfully terminated and hence that this 
presence was illegal 3, The Court cannot do so for the simple but sufficient 
reason that the question whether the Mandate is or is not legally at an end 
goes to the root of the whole situation that has led to the Request being 
made. If the Mandate is still, as a matter of law, in existence, then the 
question put to the Court simply does not arise and no answer could be 
given. Alternatively the question would be a purely hypothetical one, an 
answer to which would, in those circumstances, serve no purpose, so that 
the situation would, on a different level, resemble that which, in the 
Northern Cameroons case (I.C.J. .Reports 1963, p. IS), caused the Court 
to hold (at p, 38) that it could not “adjudicate upon the merits of the 
claim” because inter alia, the circumstances were such as would “render 
any adjudication devoid of purpose”. It has constantly been emphasized 
in past advisory cases-(and this was also confirmed in the contentious 
case just mentioned, in which occasion arose to consider the advisory 
practice)-that in advisory, no less than in contentious proceedings, the 
Court must still act as a court of law (and not, for instance, as a mere body 
of legal advisers),-that “the Court’s authority to give advisory opinions 
must be exercised as a judicial function” (ibid., at p. 30),-and that, to 
use the wording of one of the most quoted dicta of the Permanent Court 
in the Eastern Carelia case, P.C.I.J., Series B, No. 5 (1923) at page 29, the 
Court “being a Court of Justice, [it] cannot, even in giving advisory 
opinions, depart from the essential rules guiding [its] activity as a Court”. 

11. So much is this the case that the original tendency in the past was to 
question whether the mere giving of advice, even in solemn form such as 
by means of an advisory opinion of the Court, was compatible with the 
judicial function at all 4, The Court has not of course taken this view but, 

a The fact that certain representatives of member States in the Security Council 
said that they understood the Request in this sense, and even that they only agreed 
to it on that basis, cannot of course in any way bind the Court. Neither represen- 
tatives of States, nor such organs as the Security Council itself, possess any compe- 
tence to restrict the Court as to what it shall take account of in delivering a legal 
opinion. 

4 See the discussion in Manley 0. Hudson, The Permanertt Court of Internntionnl 
Justice, 1920-1942, pp. 510-511. 
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g&kale, elle n’a pas examine comme il eat convenu la question du droit 
qu’elle avait de le faire, &ant don& la faGon dont la demande d’avis 
consult&if ttait formulke dans la prCsente affaire. Or la question est si 
importante pour la position et la fonction judiciaire de la Cow qu’il est 
nkessaire de 1’Ctudier ici. 

10. La Cow n’aurait pu lkgitimement s’en tenir R la lettre de la requete 
et considker que sa seule &he en la prksente instance ttait d’indiquer 
les conskquences juridiques pour les Etats de Is prCsence continue de 
I’Afrique du Sud au Sud-Ouest africain, en tenant pour acquise, saris 
autre examen, la validitk des postulats dont prodde la requCte - B 
savoir qu’il a 6tt valablement mis fin au Mandat pour ce terrjtoire et que 
la prtsence sud-africaine est par consequent ill&gale 3. La Cour ne peut 
agir ainsi pour la raison simple mais suffisante que la question de savoir 
si le Mandat a juridiquement pris fin ou non est 9 la racine mCme de la 
situation qui a conduit a la prksentation de la requbte. Si: en droit, le 
Mandat est encore en vigueur, la question qui a CtB posie B la Cow est 
saris objet et il ne peut y &re rkpondu; ou bien elle est purement hypo- 
thCtique et, dans ces conditions, il ne servirait B rien d’y rkpondre; la 
situation, B un niveau diffkrent, ressemblerait done a celle qui, dans 
l’affaire du Cumeroztrz septentrional (C.I.J. Recueil1963, p. 15), a conduit 
la Cour g dire qu’elle ne pouvait (( statuer au fond sur la demande )I, 
notamment parce que les circonstances Ctaient telles qu’elles rendaient 
(( toute dkision judiciaire sans objet )) (ibid., p. 38). 11 a constamment ttt 
soulignk dans les affaires consultatives antkrieures - et cela a ktk confirm6 
Cgalement dans l’affaire contentieuse susviske, oh l’occasion s’est prt- 
sentke d’examiner la pratique suivie en mat&e consultative - que sur 
le plan consultatif comme au contentieux la Cow doit toujours agir 
comme un tribunal (et non, par exemple, comme un simple groupe de 
conseillers juridiques); on a rappel6 que (( le pouvoir confkrk a la Cour 
de rendre des avis consultatifs doit s’exercer dans le cadre de la fonction 
judiciaire )) (ibid., p. 30) et que, pour reprendre l’une des formules les plus 
souvent cittes de la Cour permanente dans l’affaire du Sfaiut cle la 
Cardie orientale, la Cour, N ttant une Cour de Justice, ne peut pas se 
dCpartir des r&gles essentielles qui dirigent son activitk de tribunal, m&me 
lorsqu’elle donne des avis consultatifs N (C.P.J.Z. sPrie B 11“ 5, p. 29). 

II. C’est tellement vrai qu’9 I’origine on a eu tendance a mettre en 
doute que le fait de donner ce qui n’ktait qu’un ads, m?me sous uneforme 
solennelle, comme c’est le cas, par exemple, pour les avis consultatifs de 
la Coup, soit compatible avec la fonction judiciaire 4. Telle n’a tvidemment 

3 La Cour ne saurait Ovidemment &tre like en quoi que ce soit par le fait que cer- 
tains reprhentants d’Etats Membres au Conseil de s&nit6 ont d&lark interpreter 
la requ&te en ce sens et m&me ne I’approuver qu’h cette condition. Ni les rep&en- 
tants des Etats ni des organes comme le Con&l de s%uritC hi&me, n’ont comp6- 
tence pour dire h la Cour B quels Clhents elle devra se limiter en WC de rendre un 
avis juridique. 

4 Voir Manley 0. Hudson, The Perrnanenr Cowt qf I~Ww~tional Jrrstice, 
1920-1942, p. 510 et 511. 
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to cite a very high authority and former judge of the Permanent Court 5 : 

‘6 
.  .  .  the Court . . . has conceived of its advisory jurisdiction as a 

judicial function, and in its exercise of this jurisdiction it has kept 
within the limits which characterize judicial action. It has acted not 
as an ‘academy of jurists’ but as a responsible ‘magistrature’ “-(my 
italics). 

The words italicized in the passage just quoted contain the key to the 
question, If an organ such as the General Assembly or Security Council 
of the United Nations likes to refer some question to a body of legal 
experts, whether a standing one or set up ad hoc for the purpose, which 
that body is instructed to answer on the basis of certain specified assump- 
tions that are to be taken as read, it will be acting perfectly properly if it 
proceeds accordingly, because it is not a court of law and is not dis- 
charging or attempting to discharge any judicial function: it is indeed 
bound by its instructions, which the organ concerned is entitled to give it. 
But the Court, which is itself one of the six original main organs of the 
United Nations, and not inferior in status 6 the others, is not bound to 
take instruction from any of them, in particular as to how it is to view and 
interpret its tasks as a court of law, which it is and must always remain, 
whatever the nature and context of the task concerned;-and whereas a 
body of experts may well, as a sort of technical exercise, give answers on 
the basis of certain underlying assumptions irrespective of their validity or 
otherwise, a court cannot act in this way: it is bound to look carefully 
at what it is being asked to do, and to consider whether the doing of it 
would be compatible with its status and function as a court. 

12. This faculty constitutes in truth the foundation of the admitted 
right of the Court, deriving from the language of Article 65, paragraph 1, 
of its Statute, and consecrated in its jurisprudence, to refuse entirely to 
comply with a request for an advisory opinion if it thinks that, for 
sufficient reasons, it would be improper or inadvisable for it to do so;- 
and if the Court can thus refuse entirely, a fortiori can it, and must it, 
insist on undertaking a preliminary examination of the assumptions on 
which any request is based, particularly where, as in the present case, those 
assumptions are of such a character that, unless they are well-founded, 
the question asked has no meaning or could admit of only one reply. 
Otherwise put, for a court to give answers that can only have significance 
and relevance if a certain legal situation is presumed to exist, but without 
enquiring whether it does (in law) exist, amounts to no more than 
indulging in an interesting parlour game, which is not what courts of law 
are for. In the present case, if the Court had lent itself to such a course, 
it would not have been engaging in a judicial activity,-it would have to 
-__ 

5 Hudson, ap. cit., p. 511. 
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pas 6t6 l’opinion de la COW; czu contraire, pour titer un auteur qui fait 
autoriG et a CtC juge & la Cow permanente 5 : 

((la Cow .., a conqu sa compCtence en matibre consultative, comme 
une fonction judiciaire et, dans J’exercice de cette compktence, 
elle s’est tenue dans les limites propres g l’action judiciaire. Elle a 
agi no11 pas comme une M acadPmie de juristes N mais camme une 
c( magistrature n responsabie. I) (Les italiques sont de nous.) 

Les mots mis.en italiques dans le passage qui vient d’ttre citC contiennent 
la clB du problkme. S’il plait B un organe comme I’AssemblCe g&&ale 
ou le Conseil de s&uritC des Nations Unies de renvoyer telle ou telle 
question & un groupe d’experts juridiques, permanent ou crW pour 
l’occasion, en le priant d’y rCpondre k partir de certains postulats prkis 
qu’il doit tenir pour acquis, il est parfaitement normal que ce groupe agisse 
en conskquence parce qu’il n’est pas un tribunal et n’exerce pas ou 
n’essaie pas d’exercer une fonction judiciaire: il est certainement tenu de 
respecter les instructions que l’organe intCressC est habilite B lui donner. 
Mais la Cow, qui est elle-m&me 1’~ des six principaux organes origi- 
naires des Nations Unies et n’a pas un statut infkrieur aux autres, n’est 
tenue de recevoir d’instructions d’aucun d’entre eux, surtout sur la 
ma.ni&re dont elle doit considkrer et interprkter ses fonctions de tribunal, 
car elle est et doit toujours rester un tribunal, quels que soient la nature 
et le contexte de la tbhe particulikre qui l’occupe. Si un groupe d’experts. 
peut fort bien, se livrant I une sorte d’exercice technique, domler des 
rCponses en se fondant sur certaines hypotheses pr6&ablies, indtpen- 
damment de leur valid&$ un tribunal ne peut agir ainsi : il est tenu 
d’examiner soigneusement ce qu’on lui demande de faire et de juger si 
cela serait compatible avec son statut et sa fonction de tribunal. 

12. Cette FacultC constitue en v&it6 le fondement du droit reconnu 
de la Cour, qui dCcoule de Particle 65, paragraphe 1, de son Statut et 
est consacrk par sa jurisprudence, de refuser purement et simplement de 
donner suite a we demande d’avis consultatif si elle estime, pour des 
raisons sufisantes, qu’il ne serait ni &ant ni opportun de le faire; or, 
si la Cour peut purement et simplement refuser de donner suite, A 
fortiori peut-elle et doit-elle insister pour entreprendre un examen 
prtliminaire des postulats dont pro&de la demande, en particulier wand 
ces postulats sont, comme en Ia prtsente instance, tels que, s’ils ne sent 
pas fonck, la question pos&e n’a pas de sens ou ne peut appeler qu’une 
seule rkponse. Autrement dit, le fait, pour un tribunal, de dormer des 
rkponses qui petwent seulement avoir un sens et de la pertinence si une 
situation juridique don&e est prtsumte exister, sans examiner si elle 
existe (en droit), reviendrait simplement & se livrer B. un int6ressanf jeu 
de sociCt8, ce qui n’est pas le rBle d’un tribunal. Dans la prksente affair% 
si la Cour avait agi de la sorte, elle aurait non pas exerc6 une activitk 

5 Hudson, op. cit., p. 511. 
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abnegate its true function as a court-of-law and would indeed have acted 
as if, in the words used by Judge Hudson, it were “an academy of jurists”. 

3. Should the Court have complied 
with the Request in this case 

13. There can be no doubt that the question put to the Court was a 
legal one, such as it had the power to answer if it considered it proper to 
do so,-more especially if (as it must be) the question is regarded as 
relating not only to the legal consequences of the General Assembly 
Resolution 2145 but also to the validity of that Resolution itself, and its 
effect upon the Mandate for South West Africa. 

14. On the other hand, had the Court considered that the form of the 
question addressed to it precluded it from following any but the first 
course (i.e., dealing with the “consequences” alone), and excluded, or was 
intended to exclude, any consideration by it of the validity and effect of 
the act from which those consequences are supposed to flow-i.e., 
Assembly Resolution 2145-then this would have been a ground for 
declining to comply with the Request since, for the reasons given in the 
preceding section of this Annex, it is unacceptable for any organ making 
such a request to seek to limit the factors which the Court, as a court of 
law, considers it necessary to take into account in complying with it, 
or to prescribe the basis upon which the question contained in it must 
be answered. A further element is that the Court, not being formally 
obliged to comply with the Request at all (even though it might otherwise 
be right for it to do so), is necessarily the master, and.the only master, of 
the basis upon which it will do so, if in fact it decides to comply. 

1.5. Subject to what has just been said, I agree with the conclusion of the 
Court that it should comply with the Request, though not with some of 
the reasoning on which that conclusion is based (I. I take this view even 
though I have no doubt that the present proceedings represent an attempt 
to use the Court for a purely political end, namely as a step towards the 
setting up of the territory of South West Africa as a new sovereign 
independent State, to be called “Namibia”, irrespective of what the con- 
sequences of this might be at the present juncture. This aim is made 
perfectly clear by operative paragraphs 1, 2 and 6 of Resolution 2145 

6 In particular as regards the question of the existence in this case of a “dispute” 
or “legal question pending” between States-as to which see section 4 below. But 
the “pendency” of a dispute or legal question is not per se a ground on which the 
Court must refuse to give an advisory opinion to the requesting organ. Where the 
Court was to blame, was in not applying the contentious procedure to the present 
advisory proceedings, as it had the power to do-(again see section 4 below). 
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judiciaire, mais renonc6 ?L sa vkritable fonction en tant que tribunal et 
elle se serait be1 et bien comportde comme une (( acadkmie de juristes 1) 
- pour reprendre la formule du juge Hudson. 

3. La Cow devait-elle dormer suite d: la dernande 
d’avis consultatif en I’esptke? 

13. I1 ne fait pas de doute que 1;; question poske & la Cour Ctait une 
question juridique k laquelle la Cow avait le pouvoir de rkpondre si elle 
le jugeait opportun, plus particulibrement si la question est considCrCe 
(ce qu’elle doit &tre) comme ayant trait non seulement aux consPquences 
juridiques de la r&solution 2145 de 1’Assemblte g&&ale, mais aussi a la 
validitk mCme de cette r&solution et a ses effets sur le Mandat pour le 
Sud-Ouest africain. 

14. En revanche, si la Cow avait consid&& que la forme sous laquelle 
la question lui Ctait paste I’empkhait de suivre une autre mCthode que 
celle qui consiste g traiter seulement des (( conskquences D, et excluait ou 
visait a exclure tout examen par la Cour de la validit et de l’effet de 
I’acte dont ces conskquences sont censtes dkouler - la r&solution 2145 
de I’Assemblde g&&ale -, la Cour aurait eu un motif pour ne pas donner 
suite B la requ&te; en effet, pour les raisons exposkes dans la section qui 
prkcbde, il est inacceptable qu’un organe qui formule une requ&te sem- 
blable cherche 9 limiter les facteurs dont la Cow, en tant que tribunal, 
juge nkcessaire de tenir compte afin de rkpondre, ou g prescrire sur quelle 
base elle devra rtpondre. En outre, la Cour, n’ktant pas formellement 
obligke de donner suite 8. la requ&te (msme si par ailleurs il Btait appropriB 
qu’elle le fit), est nkessairement maitresse, et seule maftresse, de choisir 
la base sur laquelle elle le fera, si elle decide effectivement d’y donner 
suite. 

15. Sous reserve de ce qui vient d’&tre dit, je souscris a la conclusion 
de la Cour suiyant laqilelle il convient de donner suite a la requ&te mais 
non & certains des motifs dont cette conclusion d$coule !j. Je le fais, bien 
que je ne doute pas que la prksente proctdure soit une tentative d’utiliser 
la Cour B des fins purement politiques, autrement dit comme un moyen 
de parvenir B la transformation du territoire du Sud-Ouest africain en 
un nouvel Etat indkpendant et souverain, appelC ((Namibie )), sans se 
saucier de ce que pourraient &tre les constquences dans la conjoncture 
prtsente. Que ce soit 18 l’objectif ressort avec une clartd parfaite des para- 

G En particulier pour ce qui est de l’existence d’un I(litige)) ou d’une ((question 
juridique pendante* entre Etats - voir b co propos la section 4 ci-aprks. Qu’un 
litige, ou une question juridique, soit N pendant 1) ne constitue pas en soi un motif 
qui oblige la Cour & refuser de donner un avis consultatif A I’organe requCrant. Ce 
qu’on peut reprocher & la Cour, c’est de ne pas avoir appliqk la procedure con- 
tentieuse a la prksente instance consultative comme elle avait le poavoir de le faire 
(voir la section 4). 
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itself, which is reproduced here in extenso: 

“The General Assembly, 
Reaffirming ihe inalienable right of the people of South West 

Africa to freedom and independence in accordance with the Charter 
of the United Nations, General Assembly resolution 1514 (XV) of 
14 December 1960 and earlier Assembly resolutions concerning the 
Mandated Territory of South West Africa, 

Recalling the. advisory opinion of the International Court of 
Justice of 11 July 1950, accepted by the General Assembly in its 
resolution 449 4 (V) of 13 December 1950, and the advisory opinions 
of 7 June 1955 and I June 1956 as well as the judgement of 21 Decem- 
ber 1962, which have established the fact that South Africa continues 
to have obligations under the Mandate which was entrusted to it 
on 17 December 1920 and that the United Nations as the successor 
to the League of Nations has supervisory powers in respect of South 
West Africa, 

Gravely concerned at the situation in the Mandated Territory, 
which has seriously deteriorated following the judgement of the 
International Court of Justice of 18 July 1966, 

Having studied the reports of the various committees which had 
been established to exercise the supervisory functions of the United 
Nations over the administration of the Mandated Territory of South 
West Africa, 

Convinced that the administration of the Mandated Territory by 
South Africa has been conducted in a manner contrary to the 
Mandate, the Charter of the United Nations and the Universal 
Declaration of Human Rights, 

.Reafirming its resolution 2074 (XX) of 17 December 1965, in 
particular paragraph 4 thereof which condemned the policies of 
apartheid and racial discrimination practised by the Government of 
South Africa in South West Africa as constituting a crime against 
humanity, 

Emphasizing that the problem of South West Africa is an issue 
falling within the terms of General Assembly resolution 1514 (Xv>, 

Considering that all the efforts of the United Nations to induce 
the Government of South Africa to fulfil its obligations in respect 
of the administration of the Mandated Territory and to ensure the 
well-being and security of the indigenous inhabitants have been of 
no avail, 

Mindful of the obligations of the United Nations towards the 
people of South West Africa, 

Noting with deep concern the explosive situation which exists in the 
southern region of A.frica, 
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graphes 1, 2 et 6 de la r&solution 2145 elle-m&me, que je reproduis in 
extenso ci-aprks : 

(( L’Assemblke gh+ale, 
Rkafirmant le droit inalitnable du peuple du Sud-Ouest africain 

k la libertk et 6 I’indkpendance conformkment 51 la Charte des Na- 
tions Unies, & la rksolution 1514 (XV) de I’AssemblCe g&&ale, en 
date du 14 dtcembre 1960, et aux rksolutions antkrieures de I’As- 
semblbe concernant le Territoire sous mandat du Sud-Ouest africain, 

Rappelant I’avis consultatif de la Cour internationale de Justice 
du 11 juillet 1950, qui a Ctt accept6 par I’AssemblCe .gCnCraIe dans 
sa &solution 449 A (V) du 13 dkcembre 1950, et les avis consultatifs 
du 7 juin 1955 et du 1” juin 1956, ainsi que 1’arrCt du 21 dkcembre 
1962, Iesquels ont Ctabli que I’Afrique du Sud continue d’avoir des 
obligations en vertu du Mandat qui lui a ttk confik le 17 dkcembre 
1920 et que I’Organisation des Nations Unies en tant que successeur 
de la SociCtt des Nations a des pouvoirs de contr8le sur le Sud- 
Ouest africain, 

Gravement prkoccupde par la situation qui rkgne dans le Territoire 
sous mandat et qui s’est gravement dCtBriorCe depuis l’arr&t de la 
Cour internationale de Justice du 18 juillet 1966, 

Ayant Ctudid les rapports des divers cornit& qui ont CtB c&s pour 
exercer les fonctions de contrble de l’organisation des Nations 
Unies sur l’administration du Territoire sous mandat du Sud-Ouest 
africain, 

Convaincue que l’adminjstration du Territoire sous mandat par 
I’Afrique du Sud a BtC assurke d’une man&e contraire au Mandat, k 
la Charte des Nations Unies et & la DCclaration universelle des droits 
de l’homme, 

Re’afirmant sa r&oh&ion 2074 (XX) du 17 dkembre 1965, no- 
tamment le paragraphe 4 par lequel elle a condamnk la politique 
d’apartheid et de discrimination raciale pratiquke par le Goyverne- 
ment sud-africain au Sud-Ouest africain comme constituant un 
crime centre l’humanit6, 

SouZignant que le probEme du Sud-Ouest africain est une question 
qui relbve des dispositions de la r&solution 1514 (XV) de 1’Assemblke 
gCntraIe, 

Considkrant que tous les efforts faits par l’organisation des Nations 
Unies pour amener le Gouvernement sud-africain i\ respecter ses 
obligations en ce qui concerne l’administration du Territoire sous 
mandat et k assurer le bien-&tre et la stcurit6 des autochtones du 
pays ont Ct6 inutiles, 

Consciente des obligations de l’organisation des Nations Unies 
vis-A-vis du peuple du Sud-Ouest africain, 

Notant avec une profonde inquihde la situation explosive qui 
existe dans la region miridionale de I’Afrique, 
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Afirming its right to take appropriate action in the matter, in&d- 
ing the right to revert to itself the administration of the Mandated 
Territory, 

1. Reaflrms that the provisions of General Assembly resolution 
1514 (XV) are fully applicable to the people of the Mandated Terri- 
tory of South West Africa and that, therefore, the people of South 
West Africa have the inalienable right to self-determination, free- 
dom and independence in accordance with the Charter of the United 
Nations ; 

2. Reafirms further that South West Africa is a territory having 
international status and that it shall maintain this status until it 
achieves independence; 

3. Declares that South Africa has failed to fulfil its obligations 
in respect of the administration of the Mandated Territory and to 
ensure the moral and material well-being and Security of the indi- 
genous inhabitants of South West Africa and has, in fact, disavowed 
the Mandate ; 

4. Decides that the Mandate conferred upon His Britannic Majesty 
to be exercised on his behalf by the Government of the Union of 
South Africa is therefore terminated, that South Africa has no other 
right to administer the Territory and that henceforth South West 
Africa comes under the direct responsibility of the United Nations; 

5. Resolves that in these circumstances the United Nations must 
discharge those responsibilities with respect to South West Africa; 

6. Establishes an Ad Hoc Committee for South West Africa- 
composed of fourteen Member States to be designated by the Pre- 
sident of the General Assembly-to recommend practical means by 
which South West Africa should be administered, so as to enable the 
people of the Territory to exercise the right of self-determination and 
to achieve independence, and to report to the General Assembly at a 
special session as soon as possible and in any event not later than 
April 1967; 

7. Calls upon the Government of South Africa forthwith to 
refrain and desist from any action, constitutional, administrative, 
political or otherwise, which will in any manner whatsoever alter or 
tend to alter the present international status of South West Africa; 

8. Calls the attention of the Security Council to the present reso- 
lution; 

9. Requests all States to extend their whole-hearted co-operation 
and to render assistance in the implementation of the present 
resoIution; 

,lO. Requests the Secretary-General to provide all the assistance 
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,@irmant son droit de prendre des mesures approprites $ cet 
Cgard, y compris le droit de reprendre I’administration du Territoire 
sous mandat, 

1. Rk@irmc que les dispositions de la rBsolution 1514 (XV) de 
1’AssemblCe g&kale sont pleinement applicables au peuple du Terri- 
toire sous mandat du Sud-Ouest africain et que, par condquent, le 
peuple du Sud-Ouest africain a le droit inali6nable ti l’autodkter- 
mination, $L la 1ibertC et ;I I’indCpendance, conformkment d la Charte 
des Nations Unies; 

2. RCufirme elz outre que le Sud-Ouest africain est un territoire 
qui a un statut international et qu’il devra conserver ce statut jus- 
qu’8. ce qu’il acckde ZI l’indkpendance; 

3. Dtclare que 1’Afrique du Sud a failli g ses obligations en ce qui 
concerne l’administration du Territoire sow mandat, n’a pas assure 
Ie bien-&tre moral et matkiel et la skcuritt! des auto&tones du Sud- 
Ouest africain et a, en fait, dCnonc6 le Mandat; 

4. Db5de que le Mandat con% a Sa MajestC britannique pour 
&Ire exerck en son nom par le Gouvernement de 1’Union sud-africaine 
est done termint, que 1’Afrique du Sud n’a aucun autre droit d’ad- 
ministrer le Territoire et que dksormais le Sud-Ouest africain rel&ve 
directement de la responsabilitti de l’organisation des Nations 
Unies ; 

5. Colzclzrt que, dans ces conditions, l’organisation des Nations 
Unies doit s’acquitter de cette responsabilit6 & l’tgard du Sud-Ouest 
africain; 

6. CrPe un Comitt spCcia1 pour le Sud-Ouest africain - composC 
de quatorze Etats Membres qui seront d&sign&s par le PrCsident de 
l’Assembl6e g&&ale - char& de recommander des dispositions 
d’ordre pratique pour l’administration du Sud-Ouest africain, afin 
de permettre au peuple du Territoire d’exercer son droit a l’auto- 
dttermination et d’acckder i\ l’indkpendance, et de faire rapport d 
1’Assembltie gCnCrale rCunie en session extraordinaire, aussi rapide- 
ment que possible et, quoi qu’il advienne, au plus tard en avril 1967; 

7. Invite le Gouvernement sud-africain a s’abstenir et a se dCsister 
immtdiatement de toute action, constitutionnelle, administrative, 
politique OLI autre, qui de quelque man&e que ce soit modifierait 
ou tendrait FI modifier le statut international actuel du Sud-Ouest 
africain; 

8, Appelfe Z’attention du Conseil de stcurit6 sur la prCsente 
r&solution; 

9. Prie tow les Etats de prbter saris &serve leur contours et d’aider 
g l’exkcution de la prksente rtsolution; 

10, Prie le SecrCtaire gtntral de fournir toute l’assistance nC- 
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necessary to implenlcllt the present resolution a11d to enable the A(/ 
HOC Committee for South West Africa to perform its duties. 

If there could be any d.oubt it would be resolved by the two following 
more recent and conclusive pieces of evidence: 

(a) General Assembly Resolution 2248 (S-V) of 19 May 1967, after re- 
afirming Resolution 2145 and appointing a “Council for South West 
AfI*ica” which later became known as the ‘rCouncil For Namibia”, 
ended as follows : 

“De&/es that South West Africa shall become independent 
on a date to be fixed in accordance with the wishes of the people 
and that the Council shall do all in its power to enable indepen- 
dence to be attained by June 1968.” 

(b) On 29 January 1971, when the whole matter was already slrb judicc 
before the Court and the oral proceedings had actually started ?, the 
United Nations “Council for Namibia” issued a statement com- 
menting on the South African proposal for holding a plebiscite in 
SW. Africa under the joint supervision of the Court and the Govcrn- 
ment of the Republic, and finishing as follows: 

“Furthermore, the issue at stake is the independence of 
Namibia, and not whether the Government of South Africa or 
the United Nations should administer the Territory. The United 
Nations decisions in this matter arc aimed at achieving the 
independence of Namibia, and not its administration by the 
United Nations, except for a brief transitional period.” 

16. Despite the revealing character of these statements, and despite its 
obvious political background and motivation, ,the question put to the 
Court is, in itself, essentially a legal one, Moreover, in fact, most advisory 
proceedings have a political background, It could hardly be otherwise, 
as the Court pointed out in the Cerfmh Esp~mcs case with reference to 
interpretations of the Charter (I.C.J, Reports 1962, 11. 155, il7fine): But 
as the Court equally pointed out in that case (echoing a similar dictum 

7 Asitting i~z camw was held on 27 January IO71 to hear the South African request 
For the appointment of a judge nd hoc. The public lvxrjngs started on February 8. 
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cessaire pour I’exCcution de la pkente rksolution et pour mettre le 
ComitC spCcia1 pour le Sud-Ouest africain en mesure de s’acquitter 
de sa tkhe. 

1454’ sPame plPni&e, 
27 octobre 1966. n 

Si le moindre doute 6tait possible, il serait levk par les deux faits 
suivants, survenus plus rtkemment, et qui constituent des preuves con- 
&antes : 

a) La r&solution 2248 (S-V) du 19 mai 1967, par laquelle 1’AssemblCe 
gtntrale a reaffirm& la rksolution 2145 et nomm& un t( Conseil pour le 
Sud-Ouest africain 11, appeld par la suite (( Conseil pour la Namibie )), 
se termine sur ces mots : 

K DPcia’e que le Sud-Ouest africain deviendra indkpendant 
B une date qui sera fixCe conformkment aux vceux de la popula- 
tion et que le Conseil fera tout en son pouvoir pour que le 
Territoire accBde ri l’indkpendance au plus tard en juin 1968.1) 

b) Le 29 janvier 1971, alors que l’affaire Ctait dkj& en instance devant la 
Cow et que la prockdure orale Ctait entamke 7, le Conseil des Nations 
Unies pour la Namibie a publiC une dtclaration au sujet de la 
proposition de 1’Afrique du Sud d’organiser un plCbiscite dans le 
Sud-Ouest africain sous la surveillance conjointe de la Cour et du 
Gouvernement de la RBpublique, dtclaration qui se termine par ces 
mots : 

I( En outre la question en jeu est celle de I’indCpendance de la 
Namibie et non celle de savoir si l’administration du Territoire 
sera assurke par le Gouvernement sud-africain ou par I’Organisa- 
tion des Nations Unies. Dans cette affaire, Ies dkcisions des 
Nations Unies vkent ~3 rkaliser l’indkpendance de la Namibie, 
et non pas k faire administrer le territoire par les Nations Unies, 
sauf pendant une brbve pkriode de transition. )j [Traduction du 
Gre@.] 

16. Malgrt ces dklarations et ce qu’elles ont de rCvClateur et malgrk 
les ant&dents ou les motifs politiques de la question poke g la Cow, 
celle-ci a en soi un caractkre essentiellement juridique. D’ailleurs, la 
plupart des proctdures consultatives ont en fait un arrkre-plan politique. 
I1 pourrait difficilement en Qtre autrement, comme la Cow l’a soulignk 
clans l’affaire de Certaines Gpenses des Nations Unies 21 propos des 
interprktations de la Charte (C.I.J. Recueil 1962, p. 155, injke). Mais, 

7 Une audience 21 huis clos a CtB tenue le 27 janvier 1971 pour entendre la demande 
de I’Afrique du Sud concernant la dksignation d’un juge ad hoc. Les audiences 
publiques ont cornmen& le 8 fhier. 
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made on a previous occasion 8), such a background does not of itself 
impart a political character to the question the Court is asked to answer, 
and this is the important consideration. It would seem therefore that the 
political background of a question would only justify a refusal to answer 
where this background loomed so large as to impart a political character 
to the question also. In spite of doubts as to whether something of the 
kind has not occurred in the present case g, the legal character of the 
questions themselves remains. 

4. The question of the appointment of a 
South African judge ad hoc 

(a) The relevant provisions qf the 
Court’s Statute Mel Rules 

17. The Court’s rejection of the SoGth African request to be allowed 
to appoint a judge ad hoc in the present case was embodied in the Order 
of the Court of 29 January 1971 to which m.y colleagues Judges Gros, 
Petrtn and I appended a joint dissenting declaration reserving our right to 
give reasonsfor this at a later stage. In my opinion this rejection was wrong 
in law, and also unjustified as a matter of equity and fair dealing,-for it 
was obvious, and could not indeed. be denied by the Court, that South 
Africa had a direct, distinctive and concrete special interest to protect in 
this case, quite different in kind from the general and common interest 
that other States had as Members of the United Nations. In short, South 
Africa had, and was alone in having, precisely the same type of interest 
in the whole matter that a litigant defendant has,-and should therefore 
have been granted the same right that any litigant before the Court 
possesses, namely that, if there is not already a judge of its own nationality 
amongst the regular judges of the Court, it can, under Article 31 of the 
Statute of the Court, appoint a judge ad hoc to sit for the purposes of the 
case lo, 

18. The Court’s refusal to allow this was thrown into particular relief 

* See for instance the first Adtni~sions of New Members case (I.C.J. Reports 
194711948, at p. 61). 

g The present case might well be regarded as being at the least a borderline one, 
for the political nature of the background is unusually prominent. Yet the two main 
questions involved, namely whethkr the Mandate has been validly terminated or 
not and, if it has, what are the legal consequences for States, are in themselves 
questions of law. The doubt arises from the way in which the request is framed, 
suggesting that the Court is to answer the second question only, and postulating the 
first as already settled. It is above all this which imparts a political twist to the 
whole Request. 

lo There would naturally have been no objection to the appointment also of one 
judge adhoc to represent the common interest of what was in effect “the other side”, 
-and see further notes 14 and J 5 below. 
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ainsi que la Cow l’a Cgnlement signal6 dans cette affaire, faisant Ccho & 
une opinion analogue exprimCe dans une affaire prCcCdente8, cela ne 
suffit pas a donner un caractkre politique a la qzwstion posee g la Cow, et 
c’est cela qui importe. 11 semblerait done que, pour qu’il soit justif% de 
refuser de rkpondre a une question, il faudrait que les antCcCdents poli- 
tiques de cette question p&sent d’un poids tel que la question revgte elle- 
m&me un caractbre politique. Bien que, dans la prksente affaire, on puisse 
se demander si ce n’est pas un peu le cas 9, les questions proprement dites 
conservent un caractbre juridique. 

4. La question de la nomination d’un juge ad hoc 
sud-qfricain 

a) Les dispositions applicables du Stutut 
et du Bglement 

17. La requCte par laquelle 1’Afrique du Sud demandait k 6tre autoriste 
g dtsigner un juge ad hoc dans la prdsente affaire a CtC rejette par la Cow, 
par l’ordonnance du 29 janvier 1971, ri laquelle mes collbgues MM. Gros, 
Petrtn, ainsi que moi-m&me avow joint une dklaration commune 
dissidente oti nous nous rdservions Ie droit de donner Ies raisons de notre 
attitude 8 un stade ulttrieur. A mon avis ce rejet Ctait ma1 fond6 en droit et 
injustifit en 6quitC et en simple justice - car il Btait tvident, et la Cour ne 
pouvait le contester, que I’Afrique du Sud avait en cette affaire un inttrCt 
direct, distinct et concret B prottger, q ui Ctait tout diffkent par sa nature 
de l’inttr&t gCnCra1 et commun des autres Etats comme Membres des 
Nations Unies. En bref, I’Afrique du Sud avait et Ctait seule a avoir en 
l’espbce le type d’intCrCt que pos&de un dtfendeur dans une action 
contentieuse et elle aurait dQ par conskquent se voir reconnaitre le droit 
de toute partie en cause devant la Cour : celui de nommer un juge ad hoc 
pour sitger en l’affaire, conformkment g l’article 31 du Statut, s’il n’y a 
dkjja parmi les juges titulaires un juge de sa nationalit lo. 

18. Le refus de la Cour a pris un relief particulier du fait du rejet 

* Voir par exemple l’affaire des Conditions de Padmission d’lm Etaf comme Membre 
des Nafions Unies (CAL RecueilI947-1948, p. 61). 

9 La prksente affaire pourrait bien &he considkke comme se situant au mains 
& la limite, car les arribre-plans politiques y  sont particulikrement visible% Pourtant 
les deux principales questions en jeu, celles de savoir s’il a CtB valablement mis fin 
au Mandat et, dans l’affirmative, quelles sont les conskquences juridiques pour les 
Etats, sont en elles-m&mes des questions de droit. Le doute tient B la faGon dont 
la requ&te est formuke, car elle donnerait A penser que la Cour ne doit rkpondre 
qu’h la deuxikme question, la premiere ktant prdsumCe r&Ike. C’est surtout cet 
aspect qui donne B I’ensemble de la requ&te une coloration politique. 

lo Bien entendu il n’y aurait pas eu d’objection B ce que soit d&sign& Bgalement un 
juge ad hoc pour rcprksenter ce qu’il faut considkrer en’pratique comme les autres 
parties faisant cause commune - voir Cgalement les notes 14 et 13 ci-aprks. 
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by the almost simultaneous rejection, in the three Orders of the Court 
dated 26 January 1971, of the South African challenge concerning the 
propriety of three regular judges of the Court sitting in the case,-a 
matter on which, as to the third of these Orders, I wish to associate my- 
self with the views expressed in the early part of his dissenting opinion in 
the present case by my colleague Judge Gros. In the light of the explana- 
tions as to this, given in the Opinion of the Court, it has now to be 
concluded that, outside the literal terms of Article 17, paragraph 2, of 
the Statute, no previous connexion with the subject-matter of a case, 
however close, can prevent a judge from sitting, unless he himself elects 
as a matter of conscience not to do so. 

19. On the question of a judge nd hoc, the immediately relevant pro- 
vision is Article 83 of the Court’s Rules, which reads as foIIows: 

“If the advisory opinion is requested upon a legal question actu- 
ally pending between two or more States, Article 31 of the Statute 
shall apply, as also the provisions of these Rules concerning the 
application of that Article.” 

If this provision was the only relevant one, it would be a reasonable 
inference from it that a judge ncl hoc could not be allowed unless the 
case had the character specified. In the present one it was obvious that 
a legal question was involved,-or the Court would have lacked all power 
to comply with the Request for an advisory opinion (see A.rticle 96, 
paragraph 1, of the United Nations Charter and Article 65, paragraph 1, 
of the Court’s Statute). But could it be said to be a question “actually 
pending between two or more Sates”? I shall give my reasons later on for 
thinking that it was of this kind. But for the purposes of my principal 
ground for holding that the South African request should. have been 
allowed, it is not strictly necessary for me to determine whether the 
legal questions concerned were “pending”; and if pending, “actually 
pending”; and if actually pending, then actually pending “between two or 
more States”, and if so which ones, etc., etc.;--for in my view the matter 
is not exclusively governed by the provisions of Article 83 of the Rules, 
which I consider do not exhaust the Court’s power to allow the appoint- 
ment of a judge acl Izoc. 

* * * 

20. The contrary view is based. on a misreading of the true intention 
and effect of Rule 83 when considered in relation to Article 68 of the 
Statute which relds as follows: 
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presque simultant, dans les trois ordonnances en date d u 26 janvier I971, 
des objections soulevkes par I’Afrique du Sud quant & la rkgularitt de la 
participation de trois juges titulaires k la prCsente affaire - et c’est un 
sujet sur lequel, s’agissant de la troisikme de ces ordonnances, je tiens & 
m’associer aux vues exprimkes par mon collkgue M. Gros au dCbut de 
son opinion dissidente. II faut conclure des explications don&es & ce 
sujet dans I’avis de la Cour que, dksormais, en dehors des termes IittCraux 
de I’article 17, paragraphe 2, du Statut, le fait d’avoir dtC m&IC, m&me de 
trb prks, a ce qui constitue l’objet d’une affaire, ne peut empkher un iuge 
de siCger dans cette affaire B mains que sa conscience le pousse i se 
dCporter de lui-m&me. 

* * * 

19. Sur la question des juges ad hoc, la disposition directement perti- 
nente est l’article 83 du R&glement de la Cow, qui est ainsi libelk: 

K Si l’avis consultatif est demand6 au sLl.jet d’une questionjuridique 
actuellement pendante entre deux ou plusieurs Etats, Particle 31 du 
Statut est applicable, ainsi que Ies dispositions du prtsent Rbglement 
qui pourvoient & l’application de cet article. 1) 

Si cette disposition Ctait la seule applicable, il serait raisonnable d’en 
dtduirc qu’un juge ad lzoc ne peut Ctre autorisC que si l’affaire est du type 
vi&. En l’espke, il est Cvident qu’une question juridique Btait en jeu, sinon 
rien n’aurait permis d la Cow de donner suite a la requtte pour avis con- 
sultatif (voir art. 96, par, I, de la Charte des Nations Unies et arl. 65, 
par. 1, du Statut de la Cow). Mais pouvait-on y voir une question (( ac- 
tuellement pendante entre deux ou plusieurs Etats ))? J’exposerai plus 
loin les raisons que j’ai de rtpondrepar l’affirmative. Cependant, pour 
Ies besoins de mon principal argument en faveur de I’idCe qu’il await 
fallu donner suite a la demande de 1’Afrique du Sud, il ne m’est pas 
nkessaire, & proprement parler, de dkterminer si les questions juri- 
diques en cause Ctaient (( pendantes )) et, dans I’affirmative, si elles I’dtaient 
II actuellement X; si, I’Ctant I( actuellement )), elles I’Ctaient 11 entre deux 
ou plusieurs Etats )) et, dans ce cas, lesquels, et ainsi de suite; car, selon 
moi, le problbme n’est pas rCgi exclusivement par les dispositions de 
l’article 83 du RkgIement, qui, d mon avis, n’kpuise pas la question 
du pouvoir que posskde la Cour d’autoriser la designation d’un juge ad 
IZOC. 

* * * 

20. 11 me semble que la thbse contraire repose sur une mauvaise 
interprttation de l’intention et des effets vtritables de l’article 83 con- 
sidCrC conjointement avec I’article 68 du Statut suivant lequel: 
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“In the exercise of its advisory functions, the Court shall . . . I1 be 
guided by the provisions of the present statute which apply in con- 
tentious cases to the extent to which it recognizes them to be appli- 
cable.” 

This provision of course covers Article 31 of the Statute, and hence confers 
on the Court a general power to apply that Article by allowing the 
appointment of a judge ad hoc if requested. Furthermore, the provisions 
of the Rules are subordinated to those of the Statute. The Court has no 
power to make Rules that conflict with its Statute: hence any rule that 
did so conflict would be pro fnnto invalid, and the Statute would prevail. 

21. However, I can see no conflict between Rule 83 and Article 68 
of the Statute. They deal with different aspects of the matter. The Mattel 
(Article 68), despite its quasi-mandatory form, confers what is in effect 
a power or discretion on the Court to assimilate requests for advisory 
opinions to contentious cases, either in whole or in part. Rule 83 on the 
other hand contains what amounts to a direction by the Court to itself 
as to how it is to exercise this discretion in certain specified circumstances. 
If those circumstances are found to obtain, then the Rule obliges the 
Court to allow the appointment of a judge au’ hoc. But this in no way 
means, nor was ever intended to mean, that by making Rule 83 the Court 
parted with the residual discretion it has under Article 68 of the Statute, 
and that in no other circumstances than those specified in Rule 83 could 
the Court allow such an appointment. The object of the Rule was not 
to specify the only class of case in which the Court could so act, but to 
indicate the one class in which it must do so, and to ensure that, at least in 
the type of case contemplated in the Rule, the Court’s discretion should 
be exercised in a positive way, in the sense of applying Article 31 of the 
Statute. This was entirely without prejudice to the possibility that there 
might be other cases than those indicated in the Rule, as to which the 
Court might feel that, though not obliged to apply Article 31, it ought 
nevertheless for One reason or another to do so. This view is borne out 
by the language of Article 82, paragraph 1, of the Rules, which relates to 
the application in advisory proceedings of any of the .contentious pro- 
cedure provisions, not merely those of Article 3 1. After recapitulating the 
general language of Article 68, it goes on to say that “for this purpose” 
(i.e., in order to determine the sphere of application-if any-of the con- 
tentious procedure), the Court is “above all” to consider “whether the 
request . . , relates to a legal question actually pending between two or 

I1 The omitted word is “further”, which is quite otiose in the context since there 
is no other paragraph, or article of the Statute dealing with the matter to which this 
one could be “further”, 
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N Dans l’exercice de ses attributions consultatives, la Cow s’inspi- 
rera . . . l1 des dispositions du prtsent Statut qui s’appliquent en 
mat&e contentieuse dans la mesure oti elle les reconnaitra appli- 
cables 1). 

L’une de ces dispositions, bien entendu, est l’article 31 du Statut, de sorte 
que l’article 68 du R&glement confkre g la Cour le pouvoir g&Gral 
d’appliquer ledit article et d’autoriser la dksignation d’un juge ad hoc si 
une demande est p&sent&e d cet effet. De plus, les dispositions du RB 
glement sont subordonnCes g celles dustatut. La Cow nepouvant adopter 
un Rbglement incompatible avec son Statut, toute rkgle de procedure 
contraire au Statut serait, par le fait m&me, dkpourvue de validitt et le 
Statut prkaudrait. 

21. Je ne vois pas pour ma part qu’il y ait contradiction entre l’article 
83 du Rkglement de la Cour et l’article 68 de son Statut. Ces deux textes 
traitent d’aspects diffkents, Le deuxibme (l’article 68 du Statut) malgrk 
une formulation presque impkrative, donne en fait i la Cow une sorte de 
pouvoir discktionnaire lui permettant d’assimiler, en tout ou en partie, 
les proctdures consultatives & des affaires contentieuses. L’article 83 du 
RBglement, lui, contient une sorte de directive que la Cour se donne Z% 
elle-m&me quant 9 la manike dont elle doit exercer ce pouvoir disc& 
tionnaire dans certaines circonstances bien dkfinies. En vertu du RB 
gIement, la Cour doit autoriser la dksignation d’un juge ad hoc si elle 
constate que ces circonstances sont rkunies. Mais ce n’est nullement B dire 
et, en rkdigeant l’article 83, la Cour n’a jamais voulu dire qu’elle renonqait 
au pouvoir discrttionnaire rCsidue1 qu’elle tient de l’article 68 du Statut 
et que, dkormais, elle ne pouvait plus autoriser la dtsignation d’un juge 
adhoc en dehors des circonstances prtvues B l’article 83 de son Rkglement. 
Cet article ne vise pas B spkcifier la seule cattgorie d’affaire dans laquelle 
la Cour peut agir ainsi; son objet est d’indiquer ult type d’affaire dans 
lequel elle doit agir ainsi et de faire en sorte que, 18 au moins, la Cour 
exerce son pouvoir discrktionnaire d’une faGon positive, en ce sens qu’elle 
applique l’article 3 1 du Statut. Cela n’empkhe aucunement qu’il puke y 
avoir d’autres affaires que les affaires vistes g I’article 83 du RBglement, 
dans lesquelles la Cour, saris Ctre oblige’e d’appliquer l’article 31 du St,atut, 
pourrait estimer pour une raison quelconque qu’elle doit ntanmoins 
appliquer cet article. Cette manibre de voir est confirmke par l’article 82, 
paragraphe I, du RBglement qui concerne l’application aux prockdures 
consultatives de toutes les dispositions relatives g la prockdure con- 
tentieuse et non pas seulement de l’article 31. Aprbs avoir reproduit, d’une 
man&e g&n&ale, les termes de I’article 68 du Statut, l’article 82 ajoute 
qu’rr 6 cet effet )) (c’est&dire pour dkterminer le domaine d’application 

I1 L’expression omise est CC en outre 11, qui est saris aucun objet dans ce contexte, 
car on chercherait vainement dans le Statut un autre paragraphe ou un autre articel 
traitant de ce sujet que l’article 68 complbterait. 
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more States”. This wording clearly makes the test of legal pendency a 
primary, but equally clearly not a conclusive factor. 

* * * 

22. It has been contended that although the foregoing description of 
the relationship between the various provisions concerned might other- 
wise be correct, it must nevertheless break down on the actual wording 
of Article 31 itself, particularly its second and third paragraphs which, 
it has been claimed, not only clearly contemplate the case of “parties” 
to an actual litigation but are virtually incapable of functioning in any 
other circumstances, so that at the very least the requirements of Rule 
83 constitute a minimum and sine ~jlra ~zon, in the absence of which no 
application of Article 31 is possible. I have difficulty in following the 
logic of this view which, if it were correct, would go far in practice to 
clawing back almost everything supposed to have been conferred by 
Rule 83, and rendering that provision a piece of useless verbiage,-for 
even where the case is indubitably one of a legal question actually 
pending between two or more States, it would be rare in advisory pro- 
ceedings to find a situation such that Article 31 could be applied to it 
integrally as that provision stands, and without gloss or adaptation. It 
is in fact manifest that the provisions of the Statute and Rules concern- 
ing contentious cases were quite naturally and inevitably drafted with 
litigations and parties to litigations in mind. Hence these provisions are 
bound to be-as they are-full of passages and expressions that are not 
literally applicable to cases where there is no actual litigation and no 
parties technically in the posture of litigants,-in short to the vast 
majority of the cases in which there are advisory proceedings. Con- 
sequently the power given to the Court by Article 68 of the Statute to 
be guided by the contentious procedure would be largely nullified in 
practice unless it were deemed to include a power to adapt and tailor 
this procedure to the advisory situation. The very words “shall be: guided 
by” indicate that such a process is contemplated, 

23. In the present case in particular, no difficulty could have arisen, 
for the sufficient reason that, apart from South A.frica, no other State 
presenting written or oral statements asked to be allowed to appoint 
a judge ad koc, although they in fact had the opportunity of doing so I’, 
-and moreover representatives of four such States actually attended 

I2 The Court does not normally invite the appointment of a judge ad hoc. The 
matter is entirely facultative, and there have been cases where, even in a litigation, 
and although neither or none of the parties had a judge of its nationality on the 
Court, no designation of a judge ncl Rot has been made, 
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Cventuel de la prockdure contentieuse), la Cow recherche ((avant tout )I 
K si la demande ,,. a trait ou non Q une question juridique actuellement 
pendante entre deux ou plusieurs Etats 11. Bien tvidemment cette rtdaction 
fait de la notion de question juridique pendante le critbre principal mais 
non pas, c’est tout aussi tvident, un critkre dkisif en l&m&me. 

8 * * 

22. On a soutenu que, bien que cette analyse des rapports entre les 
diverses dispositions applicables puisse dtre B d’autres Cgards correcte, 
elle achoppe nkessairement sur les termes de l’article 31 lui-m&me, et 
particulikrement sur ses deuxi&me et troisikme paragraphes qui, a-t-on 
prktendu, non seulement visent B I’Cvidence le cas de ((parties )) 9 un 
prods en cows, mais encore sont virtuellement inoptrants en toute 
autre circonstance, si bien qu’& tout prendre les exigences de I’article 83 
constituent un minimum et un sine gun non en l’absence duquel aucune 
application de l’article 31 n’est possible. J’ai quelque difficult6 & suivre 
la logique de ce raisonnement mais, s’il Ctait fond& il irait assez loin, en 
pratique, dans la voie qui consisterait B reprendre presque tout ce que 
l’article 83 du Rbglement est censB accorder, de sorte que ses dispositions 
seraient parfaitement vides de sens - car mCme si I’affaire concerne, saris 
doute possible, une question juridique actuellement pendante entre deux 
OLI plusieurs Etats, il est rare, en matike consultative, de rencontrer une 
situation telle que I’article 31 puisse s’appliquer intCgralement, saris glose 
ni adaptation. De fait, il est manifeste que les dispositions du Statut et du 
Rbglement qui concernent les affaires contentieuses sont tout naturelle- 
ment et in6vitablement rtdigtes dans la perspective d’un litige et de 
parties B un litige. II suit de 18 que ces dispositions ne peuvent manquer 
d’&tre - et sont en fait - truffles de passages et d’expressions qui ne sont 
pas littkalement applicahles aux affaires dans lesquelles il n’y a ni vrai 
litige ni partie se trouvant techniquement dans la situation d’un plaideur 
- en bref a la vaste majorit des affaires consultatives. Aussi le pouvoir 
quk l’article 68 du Statut donne B la Cow- de s’inspirer de la proctdure 
contentieuse serait-il rCduit quasiment B rien dans la pratique, s’il n’Ctait 
&putt inclure celui d’y apporter les retouches et adaptations ntcessaires 
en mat&e consultative. Les mots (( s’inspirera )), en eux-mdmes, montrent 
bien qu’on a envisagk qu’il en serait ainsi. 

23. Dans la prksente espkce en particulier, aucune difficult6 n’aurait pu 
surgir, pour cette raison suffisante que, en dehors de I’Afrique du Sud, 
aucun des autres Etats ayant prtsentt des exposks Ccrits ou oraux n’a 
demand6 la permission de dksigner un juge ad hoc, et cela bien qu’ils 
aient eu la possibilitk de le faire lz; de plus les reprksentants de quatre de 
--.--- 

I* La Cow, normalement, ne fait rien pow provoquer la dkignation d’un juge 
ad hoc. La mat&e est purement facultative et il y  a eu des affaires, m&me conten- 
tieuses, oh aucun juge ad hoc n’a BtB dksignk, bien que I’une des parties ou les deux 
parties n’aient pas eu da juge de Ieur nationalit sur le sikge. 
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the separate and preliminary oral hearing held (in cumera 13) on this 
matter, but none of them intervened either to oppose the application 
or to make a similar one. Had any two or more such applications been 
received, in addition to South Africa’s, the Court would have had to 
consider, under Article 3, paragraph 2, of its Rules, whether the States 
concerned, or any group of them, not already comprising between them 
a judge of the nationality of one of them amongst the regular judges of 
the Court, were “in the same interest” l“, in which event only one acl 
hoc judge per such group could have been allowed Is. 

24. Reference is made in the Opinion of the Court to the Permanent 
Court’s Order of 31 October 1935 in the Danzig Legislative Decrees case 
(Annex 1 to Series A/B, No. 6.5, at pp. 69-71). That case however has no 
relevance to the present one; for in 1935 no provision corresponding to 
what is now Article 68 of the Statute figured in the Statute as it then 
stood. The latter, in fact, contained no provisions at all about the ad- 
visory jurisdiction, which rested entirely on Article 14 of the Covenant 
of the League and the Court’s own Rules. It was therefore inevitable that 
the Court should feel it had no discretion as to the appointment of a 
judge ad hoc unless the matter fell strictly within the terms of those 
Rules. Hence the Legislative Decrees case constitutes no precedent, 
either for the view that the Court lacks a discretion now, or for a refusal 
to exercise that discretion (which the Permanent Court, not then having 
one, could not in any event have exercised). The situation being in 
consequence quite different, it becomes evident that if, under Article 68, 
of the Statute-which takes precedence of the Rules, there is (as is 
unquestionably the case) a discretion to “be guided by the provisions 
ofthe... Statute which apply in contentious cases” (including therefore 
Article 31) there must be a discretion to allow the appointment of a 
judge adhoc-one of the most important parts of the contentious process. 
No (manifestly non-existent) doctrine of the Court’s inability to regulate 
its own composition could operate,to prevent this. 

* * * 

I3 See Article 46 of the Statute. The hearing takes olace before the full Court and 
in the main Court-room as if for a public sit&g, but’press and public arc excluded. 
The decision to sit in private despite South Africa’s strong representations to the 
contrary, was in my view mistaken and unwise (as was indeed subsequently impliedly 
admitted by the decision to publish the verbatim record of the sitting). 

I” Which, in advisory proceedings could be read as meaning the adoption of 
broadly the same view on the main legal questions involved, Any State .asking to 
appoint a judge ad hoc, which had signified its intention to take part in the oral 
proceedings, but had not previously presented any written statement, could have 
been requested to furnish a brief indication of its principal views or contentions. 

I5 In lhe present oroceedinas all the States which intervened. either at the written 
or the oral stage or‘the proceedings (apart from South Africaj, could be said to be 
in the same (legal) interest, except France,-but there was already a French judge 
among the regular judges of the Court, 
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ces Etats old effectivement assistC B l’audience pr&minaire (a f& clos 13) 
qui a port6 Sur ce sujet, mais aucun n’est intervenu pour S’opposer & Ia 
requste ou pour @enter une requbte analogue. Si elle avait &B saisie de 
deux ou plusienrs reqUCteS semblables, en plus de celle de I’Afi-ique du 
Sud, la Cow aurait eu j rechercher, tn vertu de l’article 3, paragraphe 2, 
de son Rkglemenk si les Etats intCress&s, ou tel ou tel groupement de ces 
Eta% ne comptant pas de juge de leur nationalitk parmi les juges titu- 
laires, faisaient 011 non 0 cause comrmme )) 14, auquel Gas elle n’aurait pu 
autoriser qu’un seuljuge par groupe d’Etats I5 

24. L’avis de la Cour se &f&e B l’ordonnahce de la Cour permanente 
rendue le 31 octobre 1935 en l’affaire de la ComyaU,Glitt de certains 
dhefs-lois dantzikois avec la constitution de la Ville libre (C.P. J.I. s&ie 
A/B n9 65, arm. 1, p. 69-71). Or cette affaire n’offre aucune pertinence 
au regard de la prksente espke; en effet, en 1935, aucune dispositioll 
correspondant h l’actuel article 68 du Statut ne figurait dans le Statut en 
vigueur. En fait, celui-ci ne contenait aucune disposition relative B la 
compttence consultative, qui reposait enii&rement sur I’article 14 du 
Pacte de la Soci&C des Nations et le Rkglement de la Cour. 11 &it done 
in&vitable que la Cour estimst n’avoir aucun pouvoir discrktionnaire 
quant B la disignation d’un juge ad hoc, sauf si la question relevait 
strictement des termes du Rtglement. C’est pourquoi i’affaire concernant 
la Compatibilite de certaim dhets-lois dantzikois ne constitue un prCc& 
dent ai & l’appui de la thkse selon laquelle la Cour n’a plus maintenant de 
pouvoir discrkionnaire ni B I’appui du refus d’exercer ce pouvoir (que 
la Cow permanente, elle, ne pouvait pas exercer de toute man&e 
puisqu’elle ne Ie posskdait pas). La situation &ant par suite tr&s differente, 
il est Evident que si, en vertu de l’article 68 du Statut - qui l’emporte sur 
le Reglement - la Cour peut (ce qui ne fait aucun doute) s’inspirer u des 
dispositions du .., Statut qui s’appliquent en matibe contentieusea (Y 
compris done de l’article 31), elle a forctment le pouvoir discrttionnaire 
d’autoriser la dtsignation d’un juge ad hoc, puisque c’est un des ClCments 
ies plus importants de laproctdure contentieuse. 

y: * t 
13 Voir l’article 46 du Statut. Le debat se dkroule devant la COUr sikgeant au 

complet et dans la grande salle de justice comme s’il s’agissait d’une audience Pu- 
blique mais ni la Presse ni Ic public ne sont adtnis. La dkision de si&Fr g huis ClOS 
malgrk les instances pressantes de I’Afrique du Sud a dtC selon moi erronke et mala- 
visde (ainsi que Ia Cour ]‘a implicitement admis par la suite en dkcidant de publier le 
compte rendu in exkwso de la seance). 

14 Cequi en mati&re consultative, peut kecompris commesignifiant que lFsjnt+es- 
s&s ont des dositions P]LIS ou moins identiquessurles principales questionsjwldrques en 
cause.ToutEtat demandantladCsignationd’unjugeadlrocquiauraitfaitconnaitreson 
intention de participer g la pro&dureoralemaisn’aurait PasprCsentCprealahlement d 
exposCCcritaLlraitpu&trepriCdefournirdebrevcsindicationssurses thksesPrinciPales. 

1s 13n l’espkce, tous ]es Eta& qui sont intervenus dans la phase &rite ou dans Ia 
phase orale (en dehors de I’Afrique du Sud) pourraient 6tre consid& comme 
fajsant cause commune, g l’exception de la France, mais il Y a dkja un juge franqais 
parmi les juges titulaires de la Cow, 
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25. In the light of these various considerations, it is clear that the 
Court in no way lacked the power to grant the South African request, 
but was simply unwilling to do so. In this I think the Court was not 
justified, particularly in view of the fact that the request was unopposed 
which, to my mind, indicated a tacit recognition by the other intervening 
States of the contentious features of the case. The present proceedings, 
though advisory in form, had all the characteristics of a contentious case 
as to the substance of the issues involved 16, no less than had the actual 
litigation between South Africa and certain other States which terminated 
five years ago, and of which these advisory proceedings have been but 
a continuation in a different form. Even if, therefore, the Court did not 
consider the matter to come under Article 83 of its Rules, in such a way 
as to oblige it to allow a judge ad hoc to be appointed, it should have 
exercised its residual discretionary powers to the same effect, 

(b) Tl?e existence of a dispute or legal question 
pending between States 

26. The above expression of view has proceeded upon the assumption 
that, in order to determine whether the Court could grant the South 
African request, and should do so, it was unnecessary to decide whether 
the case fell within the strict terms of Rule 83. In fact, however, I consider 
that it does, and that any other conclusion is unrealistic and can only 
be reached by a closing of the eyes to the true position. It really involves 
something that gets very near to equating the words “a legal question 
actually pending between two or more States” in Rule 83, with circum- 
stances in which two or more States are in a condition of actual or 
immediately impending litigation. But, as I have already pointed out, 
such an interpretation would virtually nullify the intended effect of 
Rule 83 by restricting its scope to situations that seldom take that 
precise form in advisory proceedings. 

27. The nub of the whole difficulty lies in the word “pending”; but 
if this is taken on its normal dictionary acceptation I7 of “remaining 

: undecided” or “not yet decided”, and “not terminated” or “remaining 
unsettled”,-or in short “still outstanding”,--then it is evident that there 
is a whole series of legal questions in issue (or in dispute) between South 
Africa on the one hand and a number of other States, and that these 
questions are, in this sense, outstanding and unresolved, inasmuch as 
the view held on one side as to their correct solution differs in toto 

Ifi In consequence of which the Court found itself obliged in practice, and in a 
manner virtually unprecedented in previous advisory proceedings, to conduct the 
oral hearing as if a litigation were in progress. 

I7 As given in up-to-date publications such as Chambers Twentieth Centwy Dic- 
tionary and the New Penguin English Dictiondry. 
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25. A la lumibre de ces diverses considkrations, il apparait que la Cow 
n’ktait nullement dkmunie du pouvoir d’acquiescer 5 la requ&te de 
I’Afrique du Sud mais que, tout simplement, elle n‘ttait pas disposie & 
le faire, Sur ce point, je pense que la Cow a CtC dans l’erreur, d’autant 
que la requf%e n’avait suscitk aucune opposition ce qui, pour moi, 
montre que les autres Etats participants reconnaissaient tacitement 
I’aspect contentieux de I’affaire. La proctdure, bien que consultative sur 
le plan formel, a pr&.entk toutes les caractkristiques d’un pro&s quant au 
fond des probl&mes dkbattus jlG, k 1’6gal de I’affaire contentieuse entre 
1’Afrique du Sud et certains autres Etats qui a pris fin il y a cinq ans et 
dont la prkente instance consultative n’est que la continuation sous une 
forme diffkrente. Aussi, m&me si la Cow ne considirait pas que l’affaire 
relevait de l’article 83 de son RBglement, de fac;on & I’obliger de permettre 
la dtsignation d’un juge au! hoc, elle aurait da exercer, pour aboutir au 
meme r&u&at, son pouvoir discrCtionnaire rksiduel. 

7 b) L’existence d’un d$f&cnd ou d’une question.juridique 
pendante erltre Etats 

26. Les vues qui prktdent reposent sur I’hypothkse que, pour dCter- 
miner si la Coul- pouvait et devait faire droit B la requ&te de YAfrique du 
Sud, il ttait inutile de dkcider si I’affaire relevait strictement des termes 
de l’article 83 du Rbglement. Pour ma part, je considbre que c’est le cas 
et quc toute autre conclusion manquerait de rkalisme et kquivaudrait a 
refuser dtlibCrCment de voir la situation comme elle est. En effet, elle 
reviendrait presque B assimiler la situation d&rite par les mots ((une 
question juridique actuellement pendante entre deux ou plusieurs Etats 1) 
qui figurent g I’article 83, 6 celle de deux ou plusieurs Etats s’opposant 
dans un pro& dkj& entamC ou sur lepoint de 1’Ctre. J’ai d&j& dit que cette 
interprktation rkduirait pratiquement g&ant I’effet qu’on a voulu donner 
& l’article 83, en limitant sa portCe B des situations qui se prksentent 
rarement sous cette forme prtcise en matikre consultative. 

27. Le noeud du problkme r&side dans le mot ccpendante D; mais si 
I’on prend ce terme dans l’acception normale qu’en donnent les diction- 
naires 17, ;i savoir N non encore d&id6 1) (remaining undecided ou not yet 
decided), et canon termin&), ou ((non encore tranchk JJ (not terminated, 
remaining unsettled), bref (( en souffrance )), il est 6vident qu’il existe toute 
une sCrie de questions juridiques en jeu ou en contestation entre YAfrique 
du Sud d’une part et plusieurs autres Etats d.‘autre part, et qu’en ce sens ces 
questions sont en souffrance et non rksolues, dans la mesure oh l’opinion 

I6 En consequence de quoi Ia Cow s’est trouvke obligk en pratique, et d’une 
man&e virtuellement sans prWdent en matibre consultative, de laisser se dkcoulec 
la prockdure orale commc si un pro&s Ctait en cow-s. 

I7 DBfinitions donnkes, pour l’anglais, dans des tditions rkentes du Chan&e~s 
Twentieth Cerrtrwy Dictionary et du nouveau Penguin English Dictiortary. 
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from that taken on the other. Would it be possible for instance to find 
a more concrete and fundamental issue of this kind than one which 
turns on whether the Mandate for SW. Africa has been legally terminated 
or is still in existence; whether South Africa is functus ofJicio in SW. 
Africa or is still entitled to administer that territory, and whether South 
Africa’s continued presence there is an illegal usurpation or is in the 
legitimate exercise of a constitutional authority? It would surely be dif- 
ficult to think of a more sharply controversial situation than one in 
which, depending on the answers to be given to these questions, South 
Africa is on the one side being called upon to quit the territory, while 
she herself asserts her right to remain there,-in which it is maintained 
on the one side that the whole matter has been settled by the General 
Assembly resolution 2145 of 1966, and on the other that this resolution 
was ultra vim and devoid of legal effect,-and therefore settled nothing. 
The case in fact falls exactly within the definition of a dispute which, 
following my former colleague Judge Morelli, I gave in my separate 
opinion in the Northern Cameroons case (I.C.J. Reports 1963, at p. 109), 
when I said that the essential requirement was that: 

I‘ 
.  .  .  the one party [or parties] should be making, or should have 

made, a complaint, claim or protest about an act, omission or 
course of conduct, present or past of the other party, which the 
latter refutes, rejects or denies the validity of, either expressly, or 
else implicitly by persisting in the acts, omissions or conduct com- 
plained of, or by failing to take the action, or make the reparation, 
demanded”. 

If this does not describe the situation as it has long existed, and now 
exists, between the United Nations or many of its member States, and 
South Africa, I do not know what does. 

9 
* * 

28. Nevertheless it may be suggested that these issues, concrete and 
unresolved as they are, and hence, in the natural and ordinary sense, 
“pending” and “actually pending”, are not, within the primarily intended 
meaning of the words, pending “between two or more States”, because 
they lie too much at large between South Africa and either the United 
Nations as an entity, or a group of its Members rather than as individual 
States. In other circumstances there might be a good deal to be said in 
favour of this view. But the Assembly resolution purporting to terminate 
the Mandate has led to a situation in which, as it was one of its objects, 
this resolution is being made the basis of individual action taken outside 
the United Nations by a number of States in their relations with South 
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qu’une partie se fait de la man&e correcte de les rCsoudre diffke totale- 
ment de celle des autres parties, Peut-on concevoir en la mat&e questions 
plus concrbks et plus fondamentales que celles qui consistent par exemple 
.?I dkterminer s’il a btt mis fin lkgalement au Mandat pour 1’Afrique du 
Sud ou si ce mandat existe encore, si I’Afrique du Sud est d&hue de ses 
fonctions dans le Sud-Ouest africain ou si elle a encore quelque titre & 
administrer ce territoire, et si le fait qu’elle y maintient sa prkence 
constitue une usurpation illegale ou bien l’exercice kgitime d’une autoriG 
constitutionnelle? Quelle situation pourrait &re plus radicalement 
litigieuse que celle oti, suivant les rkponses donnkes B ces questions, 
I’Afrique du Sud est invitke li quitter le territoire alors qu’elle-m&me 
affirme son droit d’y rester, oti l’on soutient d’un c&k que la rCsolution 
2145 (1966) de I’AssemblCe gCnCrale a rtiglk le problbme, de l’autre que 
cette r&solution constituait un abus de pouvoir, qu’elle est d~ponrvue 
d’effetjuridique et par consdquent qu’elle n’a rien r&olu? En fait, l’affaire 
&pond exactement 5L la ddfinition du diff&end que, suivant I’exemple de 
mon ancien collbgue M. MorelIi, j’ai donnCe dans mon opinion indivi- 
duelle en I’affaire du Cameroun septentrional (C.I.J. Rewed 1963, p. 109), 
oC j’ai dit que la condition essentielle Btait que : 

(( I’une des Parties [ou les parties] formule ou ait formul8, & propos 
d’une action, d’une omission ou d’un comportement p&en& ou 
passes de I’autre Partie, un grief, une prttention ou une protestation 
que ladite Partie conteste, rejette ou dont elle dCnie la validitci, soit 
express8ment; soit implicitement en persistant dans l’action, l’omis- 
sion ou le comportement incriminks, ou bien en ne prenant pas la 
mesure demandke, ou encore en n’accordant pas la rtparation 
souhaitte D. 

Si cette definition ne dkcrit pas la situation qui existe depuis longtemps 
entre l’organisation des Nations Unies, ou nombre de ses Etats Membres, 
et 1’Afrique du Sud, je ne vois pas ce qui pourrait le faire. 

* * * 

28. On dira peut-btre que ces problkmes, bien que concrets et non 
rksolus et, par conskquent, R pendants 1) et (( actuellement pendants )), au 
sens nature1 et ordinaire, ne sont pas, au sens premier qu’on a voulu 
donner k ces mots, pendants C( entre deux ou plusieurs Etats )), parce 
qu’ils se posent d’une fagon trop g&n&ale entre 1’Afrique du Sud d’une 
part, et d’autre part l’organisation des Nations Unies en tant qu’entitk 
ou un groupe de ses Membres, et non pas des Etats pris individuellement. 
En d’autres circonstances les arguments en faveur de cette manikre de 
voir ne manqueraient peut-btre pas. Mais la r&solution par laquelle 
SAssemblCe g&n&ale a entendu mettre fin au Mandat a entrain& et 
c’ktait d’ailleurs bien I’un de ses buts, une situation dans laquelle plu- 
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Africaover SW. Africa, as described in some detail by Counsel for South 
Africa at the preliminary oral hearing held on 27 January 1971 18. 

29. One example must (but will) suffice-namely the situation which 
has arisen over the application to South West Africa of the 1965 Mon- 
treux International Telecommunication Convention. When becoming 
a party to this Convention, South Africa gave notice in proper form 
applying it to SW. Africa also. Thereupon a number of States IQ addressed 
official communications to the Secretariat of the International Telecom- 
munication Union, which were all to the same effect, namely that pre- 
cisely by reason of Assembly resolution 2145 purporting to terminate 
the Mandate, South Africa no longer had the right to administer or 
speak for SW. Africa, and that, in consequence, the application of the 
Convention to that territory was invalid and of no effect. The Adminis- 
trative Council of the Union then, in May 1967, circularized the member 
States with a request for their views on the matter, which was put to 
them in the form whether South Africa’s right to represent SW. Africa 
“should be withdrawn”. To this South Africa, on 23 May 1967, sent a 
full and reasoned reply affirming its continuing right to represent SW. 
Africa. Nevertheless at the next session of the Union a majority voted 
in favour of the “withdrawal”. There now in consequence exists a clear- 
cut and concrete dispute, not only between South Africa and a majority 
of the members of the Union as such, but also individually between 
South Africa and those specific members who initiated and raised the 
issue in the first place. The subject-matter of this dispute is whether or 
not the 1965 Convention is or is not applicable to SW. Africa;-and 
this dispute, or legal question (to use the language of Rule 83), not only 
is actually pending between South Africa and those States, and continues 
so to be, but also constituted one of the alleged possible “legal conse- 
quences” of the purported termination of the Mandate which the Court 
might have to consider in the present proceedings. 

* * * 

30. For these reasons, were it necessary to hold (as in my view it is 
not) that the Court had no residual power outside Rule 83 to allow the 
appointment of a South African judge ad hoc, I should take the view 

I8 Typescript of verbatim record, CR. (H.C.) 71/l (Rev.), pp. 19-28. 
I9 These were, in the order named in the record (see preceding note), the Federal 

Republic of Cameroon, Yugoslavia, Tanzania, United Arab Republic, Soviet Union, 
Ukrainian S.S.R., Byelorussian S.S.R. and Poland. 
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sieurs Etats, s’appuyant prkciskment sur cette r&solution, ant prjs des 
mesures individuelfes en dehors de l’organisation des Nations Unies 
dans leers relations avec I’Afrique du Sud pour ce qui concerne le Sud- 
Ouest africain - I'011 trouve des dktails B ce sujet dans l’exposk fait par 
le con& de 1’Afrique du Sud k I’audience prkliminaire du 27 janvier 
1971 18. 

29. II devrait sufire - et il suffira - de dormer ici un seul exemple, 
celui du problkne de l’application au Sud-Ouest africain de la convention 
internationale des t&l&communications de Montreux (1965). Lorsqu’- 
elle a adhbrC j cette convention, I’Afrique du Sud en a donnt notification 
en bonne et due forme, par Ccrit, et a fait savoir que la convention 
s’appliquerait aussi au Sud-Ouest africain. A la suite de quoi plusieurs 
Bats I9 ont adressk au secretariat de I’UIT des communications oficielles 
qui alraient toutes dans le mEme sens, i savoir quepr&istment en r&on 
de la rksohtion 214.5 de l’dssembke g&hale, qui Ctait censCe mettre fin 
au Mandat, I’Afrique du Sud n’avait plus le droit d’administrer le Sud- 
Ouest africain ni de parler en son nom, et qu’en conskquence I’application 
de la conventjon & ce territoire ttait saris valeur et saris effet. En mai 1967, 
le conseil d’administration de I’UIT envoyait aux Etats membres une 
circulsire sollicitant leur avis sur la question, et leur demandsit s’il 
fallait retirer & 1’Afrique du Sud le droit de reprksenter le Sud-Ouest 
africain. Le 23 mai 1967, I’Afrique du Sud a envoy6 une rtponse dktaillke 
et circonstancike afirmant le maintjen de son droit de representer le 
Sud-Ouest africain. NCanmoins, B la session suivante de l’UIT, lamajoritk 
s’est prononcCe pour le (( retrait D. Voik done un diffkend Evident et con- 
cret, non seulement entre 1’Afrique du Sud et la majorit des membres de 
IWIT en tant que tels, mais aussi individuellement entre 1’Afrique du Sud et 
ceux des membres qui ont pris l’initiative de soulever le problttme. L’obiet 
de ce differend est de savoir si la convention de 1965 est ou n'est pas 
applicable au Sud-Ouest africain; or ce diffkrend, ou question juridique, 
pour reprendre les termes de I’article 83 du Rbglement de la Cow non 
seulement est actuellement pendant entre 1’ATrique du Sud et ces Etats, 
et contjlluera A, l’gtre, mais il constitue une des (( cons~guencesjuridiques fl 
possibles de la p&endue extinction du Mandat que la Cow Powwit avoir 
A examiner dans laprhente ufaire. 

L 
:I: * 

30. Pour toutes ces raisons, s’il ttait nkcessaire de dtmontrer, ce qui 
a man avis ne I’est pas, que la Cour n’a besoin d’aucun pouvoir rtsiduel 
en dehors de ceux que lui confhre l’article 83 du Rkglement pour autoriser 

I8 CR. (1-l.C.) (Rev.), p, 19 B 28. 
I’) Ces Et&s sont les suivants, dans l’ordre de lehr BnumCration au compte rends 

(voir la note prtcidente): Republique f&d&ale du Cameroun, Yougoslavie, Tanzanie, 
Wpublique arabe unie, Union sovi&ique, R.S.S. d’ukraine, R.S.S. de Bitlorussie 
et Pologne, 
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that the conditions specified in the Rule were fully satisfied and that it 
was applicable so as to oblige the Court to grant the request, as justice 
and equity in any event called. for, in the exercise of its undoubted dis- 
cretionary power. In fact, if ever there was a case for allowing the appoint- 
ment of a judge ad hoc in advisory proceedings, that case was this one. 

* * * 

31. On the basis of the foregoing views two somewhat serious con- 
sequences would ensue. The first is that, in refusing to allow the appoint- 
ment of a judge ad hoc, the Court in effect decided that the proceedings 
did not involve any dispute, and thus prejudged the substance of a 
number of issues raised by South Africa which turned on the existence 
or otherwise of a dispute,-although no argument had yet been heard 
on these issues, nor was until after the Order embodying the Court’s 
decision on the matter had been issued. This created a situation in which, 
in most national legal systems, the case would, on appeal, have been 
sent back for a re-trial. Similarly the Court virtually precluded itself 
from going into any question of fact; for disputed issues of fact are 
difficult to deal with except on the basis of a contentious procedure 
involving recognition of the existence of a dispute. This again was in 
advance of having heard the South African argument on the question 
of the admission of further factual evidence,-although the Court was, 
from the start, under written notice of the South African view that such 
further evidence was relevant and important. These views are not affected 
by the fact that, as the Opinion of the Court correctly observes, a decision 
on the question of a judge ad hoc, being a matter of the composition 
of the Court, had to be taken in advance of everything else,-although 
this situation may well point to a somewhat serious Ilaw in the present 
Rules. It cannot however affect the fact that, having rejected the request 
for the appointment of a judge ad hoc-and on the llery ground that 
there was no dispute or legal question pending (for if the Court had 
thought there was, Rule 83 would have obliged it to grant the request)- 
the Court was thenceforward precluded in practice, in connexion with 
anything arising later in the case, from coming to a different conclusion 
as to the existence of a dispute or legal question pending. Had the Court, 
without prejudging these matters, simply exercised its discretion in the 
sense of allowing the zippointment (as in my view it should in any case 
have done), no difficulty would have arisen, But it should at least, and 
nt that stage, have heard full argument on the question, in the course 
of ordinary public hearings. 

32. Secondly, the failure to allow the appointment of a judge ad hoc, 
coupled with the views expressed by my colleague Judge Gros, which 
I share, concerning the third of the three Orders of the Court referred 
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la dksignation d’un juge ad hoc sud-africain, je dirais que les conditions 
spCcifiCes dans cet article Ctaient pleinement remplies et que Particle 
ttait applicable, de sorte que la Cour aurait dfi faire droit a la requ&te, 
comme d’ailleurs la justice et l’Cquit6 auraient dti l’inciter & le faire dans 
l’exercice de son pouvoir discrktionnaire incontest& En v&it& s’il y a 
jamais eu une affaire consultative 051 il ttait justifik d’autoriser la d&i- 
gnation d’un juge &hoc, c’est bien celle-ci. 

* 
* :k 

31. Les considtkations qui p&&dent comportent deux conskquences 
assez graves. La premike est qu’en refusant l’autorisation de dtsigner 
un juge nd hoc, la Cour a dCcidt en r6alitC que l’affaire n’impliquait 
aucun diffkrend, prkjugeant ainsi le fond de plusieurs questions soulekes 
par I’Afrique du Sud et qui dkpendaient de l’existence ou de I’inexistence 
d’un diffbrend, alors qu’aucune argumentation n’avait encore &C prbsentke 
sur ces points qui n’ont CtC dkbattus qu’apr8s la publication de l’ordon- 
nance par laquelle la Cow s’est prononcte. 11 en est rCsultt une situation 
telle que, dans la plupart des systkmes juridiques nationaux, I’affaire 
serait, en appel, renvoyke pour un nouveau jugement. De m&me, la Cour 
s’est virtuellement interdit d’examiner toute question de fait; en effet, 
il est difficile d’aborder des points de fait litigieux hors du cadre d’une 
prockdure contentieuse supposant que I’existence d’un difftkend a CtB 
reconnue. LB encore la Cow a agi avant d’avoir entendu I’Afrique du Sud 
au sujet de la prtsentation de nouvelles preuves sur les faits, bien que 
1’Afrique du Sud lui efit fait savoir par krit, dbs le dCbut, que ce com- 
plement de preuve lui paraissait pertinent et important. La situation n’est 
modifike en rien par le fait que, comme l’avis de la Cour le souligne 
B juste titre, la question du juge ad hoc, intkessant la composition de la 
Cour, doit &tre rtglke avant toute chose - bien que cela indique peut-&tre 
un dkfaut grave du Rkglement actuel. 11 reste qu’ayant rejett la demande 
de dksignation d’un juge ad hoc - pr&ishent pour la raison qu’il n’y 
avait ni diffkrend ni question juridique pendante (car si la Cour avait 
pens6 le contraire, I’articIe 83 du Rkglement l’aurait obligke $ consentir 
& la demande) - la Cow se voyait desormais emp&hCe en pratique, & 
propos de toute question ultckieure, d’en venir B une conclusion diffkrente 
quant B l’existence d’un litige ou d’une question pendante. Si la Cow, 
sans rien prkjuger, s’Ctait bornte a exercer son pouvoir discrktionnajre 
en autorisant la dksignatjon (comme elle aurait da le faire de toute faGon 
d’aprbs moi), aucune difficult& ne se serait present&e par la suite. Mais elle 
aurait au moins dQ, ti ce stade, permettre que la question soit pleinement 
dkbattue au cows d’audiences publiques normales. 

32. La deuxibme conskquence est que, si l’on y ajoute ce que mon 
colltgue M. Gros, dont je partage Ies vues, a fait observer 5L propos de 
la derni;re des trois ordonnances de la Cow vi&es au paragraphe 18 de 
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to in paragraph 18 of this Annex, arouses in me a number of misgivings, 
as to which it will suBice here to say that I associate myself entirely 

with what is stated at the end of paragraph 17 of Judge Gras’ Opinion. 

(O~irinllctl) G.F. 
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la prtsente annexe, le refus d’autoriser la dbignation d’un juge ad hoc 
crCe chez moi des inquiktudes .& propos desquelles il me suffira de dire 
ici que je m’associe entikrement aux observations faites A la fin du para- 
graphe 17 de l’opinion dissidente de M. Gros. 

(Paraphk) G. F. 
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OPINION DISSIDENTE DE M. GROS 

Je regrette de ne pouvoir me rallier $1 I’?lVk de h COllr, t:lnt en ce qtli 

eoncerne pertains problhmes de caracthre pr~liniinaire clue sw le fond 
et j’indiquerai les motifs de ce d&accord. 

1. La Cour a readu yuatre ordonnances, de nlanihT pr6hhlire, sur 
des questions concernant la composition de la Collr; :lyaIlt vote centre 
&ix de ces ordonnances, je dois exposer les raisons dc cc vote. II s’agit 
en premier lieu d’une ordonnance n” 3 du 26 janvier I97 I visant I’article 
48 du Statut et rejetant lllle objection soulevde mitre 1111 membre de la 
Cour, par dix voix colltre quatre, sms indication dc motifs. La deuxihe 
ordonnance sur laqueile je ferai des observations est celie du 29 janvier 
1971, visant les articles 31 et 68 du Statut et I’article 83 dtt IQlcment 
et rejetant lme demande de dbignalion de juge ud hw par le Gouverne- 
merit sud-africain, par dix voix confrc cinq, sues indication de motifs et 
accompagn&e de detlx dCclarations communes, I’MC de trois jugcs. I’autre 
de deux juges. 

2. La Cour a dit: ~c’est 21 la Cour elk-mCnx et non aux Parties qu’il 
appartient de veiller h I’intCgritC dc la fonction judiciairc de la Cour )) 
(C.1.J. Recueil 1963, p. 29). MCme si I’un des gouvernemcnls repr@sentCs 
dans la procCdure n’avait pas soulevC Ic problbme tranch@ par l’ordon- 
nance no 3 du 26 janvier 1971, I’application de son Statut eilt obligd la 
Cow h I’examiner. Le respect des dispositions de son propre Statut est une 
obligation rigoureuse, comme le soulignc la d&&ion de la Cour en 1963. 

3. A la sCance du Conseil de shritb du 4 mars 1968 (S/W. 1395), le 
reprtsentant du Pakistan, parlant au nom des coautcurs du projet de 
rholution S/8429 concernant la Namibie, qui devint la rholution 246 
(1968) du Conseil de shritt, a dCclari:: 

I( Les sept coaiiteurs reconnaissant avec gratitude la coop&ration 
constructive qui leur a et6 accord&e par lcs ambassadeurs . . . et .,, 
I’importante contribution qu’ils ont fournie h I’blaboration de ce 
projet de rCsolution. )I (I?. 33-35.) 

La phnikre personne mentionnCe est devenue depuis membre de la 
Cow; or, la rholution 246 (1968) du 14 mars 1968, C~IIS son prhnbule, 
tient compte de la rbolution 2145 (XXI) dc l’Assemb[be g&ntrale ((par 
laquelle I’AssemblCe g&&ale des Nations Unies a mis ,fin au Mandat de 
I’Afrique du Sud sur le Sud-Oucst africain et a assum@ la responsabilitt 
directe ail (sic) Territoire jusqu’8 son indCpendance )) (S/PV. 1397 du 14 
mars 1968, p. 6-10). Les pro&s-verbaux contiennent 6galement des rCsu- 
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DISSENTING OPINION OF JUDGE GROS 

[Translation] 

To my regret, I am unable to concur in the Advisory Opinion, whether 
in regard to the substance or in regard to certain problems of a preliminary 
character, and I propose to explain my disagreement below. 

1. By way of preliminary decision, the Court made four Orders on 
questions concerning its composition, and as I voted against Itwo of them 
I should give my reasons for doing so. The first concerned is Order No. 3 
of 26 January 1971, which, having regard to Article 48 of the Statute, 
rejected by 10 votes to 4 an objection raised against a Member of the 
Court, but gave no reasons. The second Order on which [ have to com- 
ment is Lbat of 29 January 1971, which, having regard to Articles 31 and 
68 of the Statute and Article 83 of the Rules of Court, rejected by 10 
votes to 5 a request by the Government of South Africa for the appoint- 
ment of a judge ad hoc; it likewise gave no reasons, and it was accom- 
panied by two joint declarations, one made by three and the other by 
two Members of the Court. 

2. The Court has said : “The Court itself, and not the parties, must be 
the guardian of the Court’s judicial integrity” (/.C.J. Reports 1963, p, 29). 
Even if one of the Governments represented in the proceedings had not 
raised theproblem decided by Order N’o. 3 of 26 January 1971, the Court 
would have been obliged to examine it in the application of its Statute. 
The observance of the provisions of its own Statute is a strict obligation, 
as the Court’s 1963 decision emphasizes. 

3. At the meeting of the Security Council on 4 March 1968, the 
representative of Pakistan, speaking on behalf of the co-sponsors of 
draft resolution, S/8429 on Namibia, which was to become Security 
Council resolution 246 (1968), stated : 

“The seven co-sponsors acknowledge with gratitude the construc- 
tive co-operation extended to them by Mr. . . . and Mr. I . . and the 
great contribution which they made to the formulation of the 
draft resolution” (S/PV. 1395, p. 32). 

The first person mentioned has since become a Member of the Court; 
now, resolution 246 (I 968) of I4 March 1968, in its preamble, takes into 
account the General Assembly resolution, 2145 (XXI), “by which the 
General Assembly of the United Nations terminated the Mandate of 
South Africa over South West Africa and assumed direct responsibility 
for the territory until its independence” (14 March 1968, S/PV. 1397, 
pp. 6-10). The records likewise contain summaries of several speeches, 
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m&s de plusieurs interventions de cette m&me pcrsonne, certaines fort 
dCvelopp&es, sur le problkme de fond aujourd’hui r&g16 par la Cour (voir 
S/PV. 1387, p, 61 B 67; S/W. 1395, p. 43 et 47; S/PV. 1397, p. 16-20). 

4. Tels sont les faits. La pratique de la Cow Ctait, jusqu’alors, d’exami- 
ner dans chaque cas de ce genre si l’article 17 du Statut ttait applicable 
et de rechercher s’il s’agissait d’une participation active d’un juge, avant 
son Election., dans une question dont la Cour ttait saisie (cf. Stauffenberg, 
Statut et Rt?glement cle la Cour permanente de Justice internationale, 1934, 
p, 76, qui cite une d&&ion de la Cour, B sa vingtikme session, retenant 
qu’un juge n’avait pas pris une 1~ part active )I au traitement de l’affaire 
par le Conseil de la SdN). C’est en application de ce principe qu’un juge 
dkcida de ne pas sitger dans I’affaire Anglo-Iranian Oil Co., ayant reprt- 
sent6 son pays au Conseil de GcuritC lorsque celui-ci avait Bt6 saisi de la 
rkclamation du Royaume-Uni centre I’Iran, et que la Cow s’est dtclarke 
d’accord sur cette decision (C.I.J. Annuaire 1963-1964, p. 100). 

La lecture des pro&-verbaux citCs au paragraphe 3 ci-dessus ne laisse 
aucun doute sur le caractbre et le fond des positions prises par le re- 
prtSsentant aujourd’hui juge quant d la r&vocation du mandat du fait de 
la resolution 2145 (XXI); or cette r6solution est la question fondamentale 
de la prBsente affaire puisqu’il s’agit d’en dkterminer les condquences 
juridiques. II faut done constater que la pratique a tt8 changde par l’or- 
donnance no 3 du 26 janvier 1971 et que le critkre de la participation 
active n’est plus retenu par la Cow. 

Dans la prksente affaire il s’agit en effet, non pas de participation j la 
redaction d’un texte conventionnel de portCe g&&ale mais de l’expression 
d’opinion sur le statut international du mandat aprks et en fonction de la 
r&vocation prononck dans la r&solution 2145 (XXI), ce qui est le point 
de droit 21 la base, de la prksente affaire. Ainsi le reprksentant au Conseil 
de sdcurit6 s’est prononct sur le fond de l’affaire apr&s la date critique 
d’octobre 1966. II n’y a done aucun rapport avec des prdckdents cites 
dans l’avis (par. 9) oh des juges avaient contribuk & la rkdaction de trait&s 
internationaux applicables dans des affaires n&es bien ultkrieurement et 
auxquelles ils n’avaient pris aucune part. 

La dtcision de la Cow contredit le principe formellement exprimk dans 
l’article 17 du Statut selon lequel le juge ne doit pas prendre part au 
r&glement d’une affaire dans laquelle il est antkrieurement intervenu i 
un autre titre. Cet article applique d’ailleurs un principe gkn&alement 
admis de l’organisation judiciaire qui r&pond B un souci Evident de bonne 
justice. La nouvelle interprktation qui lui a ttk donnke n’est done pas 
justifiable. 

5. Je dois exposer maintenant les raisons pour lesquelles j’estime que 
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some of them lengthy, which that same person made on the substantive 
problem now decided by the Court (see S/PV. 1387, pp$ 61-66; S/PV. 
1395, pp. 41 and. 43-45; S/W. 1397, pp. 16-20). 

4. Such are the facts. Hitherto it has been the practice of the Court to 
determine in each case of this kind whether Article 17 of the Statute was 
applicable and to ascertain whether there had been any active partici- 
pation on the part of a Member, before his election, in a question laid 
before the Court (cf. Stauffenberg, St&t et RGglement de la Cow per- 
manente de Justice internatiode, 1934, p. 76, citing a decision of the 
Permanent Court, taken at its twentieth session in which the material 
point was that a Member had not ,played an “active part” in the treat- 
ment of the question by the Council of the League). It was in application 
of that principle that one Member of the Court decided not to sit in the 
case concerning the Anglo-Iranian Oil Company because he had represen- 
ted his country in the Security Council when it had been considering a 
matter arising out of the claim of the United Kingdom against Iran, and 
that the Court expressed its agreement with that decision (I.C.J. Yearbook 
1963-1964, p. 100). 

No r:ader of the records I have cited in paragraph 3 can be left in any 
doubt as to the character and substance of the positions adopted by the 
then representative, now a judge, on the question of the revocation of the 
Mandate by the effect of resolution 2145 (XXI). Yet that resolution is 
the fundamental problem of the present proceedings, inasmuch as they 
are concerned with the determination of its legal consequences. It must 
therefore be noted that Order No. 3 of 26 January 1971 marked. a change 
in practice, and that the Court has discarded the criterion of active 
participation. 

It was indeed, in the present case, no participation in the drafting of a 
general convention that had to be considered, but the expression of 
opinion on the international status of the Mandate after and in function 
of the declaration of revocation by resolution 214.5 (XXI), which is the 
underlying legal point of the proceedings, Thus we see that the represen- 
tative in the Security Council pronounced upon the substance of the 
case after the critical date of October 1966. There is therefore no com- 
parison with certain precedents cited in the Advisory Opinion (para. 9), 
which are instances of judges having contributed to the drafting of inter- 
national treaties applicable in cases which arose much later and in which 
they had taken no part. 

.The Court’s decision contradicts the principle, to which Article 17 of 
the Statute lends formal expression, that a Member must not participate 
in the decision of any case in which he has previously taken part in some 
other capacity. This Article, moreover, is an application of a generally 
accepted principle of judicial organization deriving from an obvious 
concern for justice. The new interpretation which has been placed upon 
it cannot, therefore, bejustified, 

5. I have now to explain why I consider that Article 68 of the Statute 
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l’article 68 du Statut et les articles 82 et 83 du Rkglement auraient dfi &tre 
appliquks d’une mar&e diffkrente de celle que la Cow a adoptBe dans 
son ordonnance du 29 janvier 1971. 

L’ordonnance du 29 janvier 1971 rejetant la demande de juge ad hoc 
fut rendue aprbs une audience g huis clos tenue le 27 janvier, oti les ob- 
servations du Gouvernement sud-africain furent entendues. Avec mes 
colkgues sir Gerald Fitzmaurice et M. Pet&n, j’avais rkservk le droit 
d’exposer les raisons de notre dissentiment qui, touchant le fond sous 
certains aspects, ne pouvaient btre indiqukes au moment oti 6tait publike 
l’ordonnance qui n’en avait pas tenu compte. La Cow a dkfinitivement, 
le 29 janvier 1971, mattrialisi+ son interprktatlon des articles pertinents 
du Statut et du Rkglement par le refus de juge ad hoc, question sur la- 
quelle il n’6taitplus dbs lors possible derevenir, mais saris faire connaitre de 
motivation pour l’ordonnance de rejet. I1 est ntcessaire, s’agissant d’une 
interprktation de rbgles obligatoires pour la Cour, d’en examiner les 
motifs. 

Un refus de juge ad hoc n’est justifie que si les conditions juridiques 
mises g l’exercice de la facultb de demander une telle dksignation ne sont 
pas rbunies. La Gout n’a pas en effet, en cette mat&e, une libertk de 
choix et l’article 83 du Rbglement est formel; s’il y a, dans une prockdure, 
d’avis consultatif, ((question juridique actuellement pendante entre deux 
ou plusieurs Etatss, la Cour doit appliquer l’article 31 du Statut con- 
cernant la dtsignation d’un juge ad hoc demand&par un Etat non reprben- 
tB sur le sikge. Et la Cow devait I( avant tout 1) (art. 82) se prononcer sur 
ce problkme juridique, ce qui n’a pas &t: fait, la question n’ayant pas BtB 
trait&e comme une question prkliminaire & dbbattre et k trancher dans la 
pleine connaissance de tous ses Bltments, y compris ceux qui se rat- 
tachaient a des questions de fond. 11 suffira de rappeler que la notion de 
question prkliminaire n’est pas nouvelle dans la prockdure consultative et 
qu’il e&et& naturel, vu les circonstancesparticulibres de l’affaire, d’adopter 
sur ce point une approche analogue i celle de la prockdure contentieuse, 
recommandke par l’article 68 du Statut. C’est un point que la Cow a 
rencontrb notamment dans l’avis sur les Jugements’du Tribunal adminis- 
tratif de 1’OIT sur requ@te centre I’Unesco (C.I.J. Recueil 19.56, p. 77); 
l’objection k la juridiction de la Cour soulevke par la Pologne dans l’af- 
faire du Statut international du Sud-Ouest africain (C.I.J. Memoires, 
p. 153, par. 2) avait un caractbre prkliminaire comme celle de la TchBco- 
slovaquie dans l’affaire de i’lnterpre’tation des trait& de paix con&s avec 
la Bulgarie, la Hongrie et la Roumanie (C.I.J. Mimoires, p. 204), oil le 
Gouvernement tch&oslovaque invoque prCcis6ment l’article 68 du 
Statut et l’article 82 du Rkglement pour demander k la Cour d’appliquer 
la proctdure des exceptions prtliminaires. (Voir l’ordonnance de la 
Cour permanente de Justice internationale en date du 20 juillet 1931 sur 
la designation de juges ad hoc dans l’affaire du Rt!gime douanier entre I’AI- 
femagne et I’Autriche, dkidant de faGon pkliminaire sur l’application de 
l’article 71 du Reglement de la Cow permanente (actuellement art. 82) 
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and Articles 82 and 83 of the Rules ought to have been given a different 
application from the one chosen by the Court in adopting the Order of 
29 January 197 1. 

The Order of 29 January 1971 rejecting the request for a judge ad hoc 
was made after a closed hearing, held on 27 January, at which the obser- 
vations of the South African Government were heard. Judge Sir Gerald 
Fitzmaurice, Judge PetrCn and I reserved the right to make known the 
reasons for our dissent, which, inasmuch as they concerned the substance 
from certain aspects, could not be disclosed at the .moment when the 
Order which discounted them was issued. The Court gave definitive 
shape to its interpretation of the relevant articles of the Statute and Rules 
by refusing the appointment of a judge nd hoc-a question which it thus 
made irreversible-without, however, disclosing any reasons for the 
Order embodying the decision. In that this was an interpretation of rules 
which are binding on the Court, it is necessary to examine the reasons 
for it. 

The refusal of a judge ad hoc is justified only if the legal conditions for 
the exercise of the faculty to request such an appointment have not been 
satisfied. The Court has not, in effect, any freedom of choice in the matter 
for Article 83 of the Rules expressly provides that if “a legal question 
actually pending between two or more States” is involved in proceedings 
on a request for advisory opinion, the Court is to apply Article 3 I of the 
Statute, which concerns the appointment of a judge ad hoc on the appli- 
cation of a State not represented on the Bench. Furthermore, the Court 
ought to have pronounced upon this legal problem “alit tout” [“above 
all”] (Rules, Art. X2), but this it failed to do, not treating the question 
as a preliminary one to be thrashed out in full cognizance of all the 
factors concerned, including those related to questions of substance. 
Needless to say, the idea of a preliminary question is nothing new in 
advisory procedure, and it would have been natural, in view of the par- 
ticular circumstances of the case, to adopt on this point an approach 
analogous to that of contentious procedure, as is recommended by 
Article 68 of the Statute. This is a point with which the Court had to deal, 
for example, in connection with its Advisory Opinion on Judgments of 
the Administrative Tribunal of the IL0 upon Complaints Made against 
Unesco (I.C.J. Reports 1956); Poland’s objection to the Court’s juris- 
diction in International Status of South West Africa (Pleadings, p. 153, 
in para. 2) was of a preliminary nature, as was also that raised in Inter- 
pretation of Peace Treaties with Bulgaria, Hungary and Romania by the 
Government of Czechoslovakia, which specifically relied on Article 68 
of the Statute and Article 82 of the Rules in requesting the Court to 
apply preliminary objection procedure (Pleadings, p. 204). (Note also 
the Permanent Court’s Order of 20 July 1931 on the appointment of 
judges ad hoc in Customs Rkgime between Germany and Austria, ruling 
by way of preliminary decision on the applicability of Article 71 of its 
Rules (Art, 82 in those of the present Court) and Article 31 of the 
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et de l’article 31 du Statut, C.P.J.Z. shie A/B no 41, p. 89; ainsi que I’avis 
consultatif sur la Compatibilite’ de certains dhrets-lois dantzikois avec la 
constitution de la Ville libre, 193.5, C.P.J.I. shie A/B no 65, p. 69, et 
l’explication qu’en donne mon collkgue sir Gerald Fitzmaurice dans son 
opinion dissidente, annexe, par. 24). Aucun retard n’eQt rtkultt d’un 
examen prkliminaire complet de la question, le dtlibCr& pouvant se faire 
en quelques skances et le dklai qui eQt s&park l’ordonnance de la plai- 
doirie sur ce point, qui fut de deux jours, n’eQt gube CtC prolong& Traiter 
le probltme par ce rejet non motive et saris l’examen adkquat est con- 
fondre la notion de prkliminaire et celle de prima facie. Une question 
prbliminaire est l’objet d’un examen complet et d’une dkcision finale; un 
examen prima:facie n’est jamais approfondi, par dbfinition, et n’est I’objet 
que d’une dklsion provisoire. Les articles 82 et 83 entrainent des d&i- 
sions irrkvocables, comme on le voit dans la prksente affaire. 

6. Le fait que la Cour n’ait pas avant tout.recherchB s’il y avait ou 
non question juridique pendante constitue un refus d’application d’une 
disposition formelle du Rbglement sur un probkme de composition de la 
Cour. Ce n’est pas une rCponse de soutenir (par. 36 de l’avis) que, de 
toute man&e, la dkision de refus de juge ad hoc rkservait la question 
de compktence de la Cour sur les points de fond; ce que I’article 82 inter- 
dit de faire, en exigeant l’examen N avant tout )) du point de droit, est de 
fixer la composition de la Cour autrement que l’article 83 le prBvoit et ce 
n’est qu’en tranchant le point de droit par W-I examen juridique et une 
motivation adtquate qu’il peut s’ensuivre un refus de juge ad hoc; non 
pas l’inverse. 

7. La manibre dont le probkme a et6 tranchk constitue done, & mon 
sens, une violation du systbme g&&al 6tabli dans le Statut et le Rbgle- 
ment, quel que soit l’avis qu’on puisse avoir sur la notion de question 
juridique actuellement pendante. Mais je considkre, en plus, que la prk- 
sente affaire Porte SW une question juridique actuellement pendante 
(voir par. 37-45 f ) in ra , ce qui await dt3 ouvrir une d&lib&ration sur la 
dbignation d’un juge ad hoc - ou Cventuellement de plusieurs. 

L’avis affirme l’existence d’une obligation juridique B l’bgard d’Etats qui 
n’ont jamais cessk d’affirmer que cette obligation n’existait pas. L’exis- 
tence ou I’inexistence d’obligations juridiquespour les Etats est la question 
posbe B la Cow; ce fut l’objet meme de vives contestations dans les 
dkbats k l’Assembl8e gknkrale et au Conseil de sCcurit8, d’apr&s le dossier 
de cette affaire (cf. par. 20-21 infia). D’aprBs les dkclarations des Etats 
on constate qu’il y avait opposition de vues et forte htsitation sur le 
droit applicable. 

8. La Cour considhre, dans l’avis, que la question n’est pas un diffkrend 
entre des Etats ni m&me entre l’organisation et un Etat. C’est une vue 
purement formelle des faits de la cause qui ne me parait pas conforme aux 
r&alit&s. S’il est vrai qu’un avis est donnk & I’organe qui a qualit& pour le 
demander et non pas aux Etats (Interpre’tation des trait& de paix, pre- 
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Statute: P.C.I.J., Series A/B, No. 41, p. 89; see also the Advisory Opinion 
on the Consistency qf Certain Danzig Legidative Decrees with the con- 
Sfitllfion Of the Free City, 1935, P.C.I.J. Series A/B, No. 65, p. 69, and 
the explanation of it given by my colleague Judge Sir Gerald Fitzmaurice 
in his dissenting opinion, Annex, para. 24.) A thorough preliminary 
eXanlinatiOl1 would not have resulted in any delay, as the deliberation 
would only have required a few meetings and the interval separating 
the Order from the oral argument on that point, which was two days, 
would scarcely have been lengthened. To deal with the problem by a 
rejection not giving reasons, and without adequate examination, is to 
confuse the preliminary with the prima facie. A preliminary question is 
the subject OF exhaustive treatment and final decisiqn; a prima facie 
examination can never, by definition, be thoroughgoing, and can never 
lead but to a provisional decision. Articles 82 and 83 entail irrevocable 
decisions, as has been seen in the present proceedings. 

6. The fact that the Court did not avant tout consider whether the 
request related to a pending legal question constitutes a refusal to apply 
a categorical provision of the Rules touching a problem with regard to 
the Court’s composition. It is no reply to argue (para. 36 of the Opinion) 
that, in any case, the decision to refuse a judge adhoc left the question 
of the Court’s competence on the points of substance open; what ArticIe 
82 prohibits, in requiring an examination avant tout of the point of law, 
is to fix the composition of the Court otherwise than as provided by 
Article 83, and it is only subsequent to that point’s being decided for 
sound reasons after a thorough legal examination that any refusal of a 
judge ad hoc may ensue-and not the reverse. 

7. The manner in which the problem was decided therefore constitutes, 
in my judgment, a violation of the general system laid down in the 
Statute and Rules, whatever view one may hold of the idea of a legal 
question actually pending, Moreover, I consider that the present proceed- 
ings are in fact related to a legal question actually pending (see paras. 
37-45 below), and this ought to have occasioned a deliberation as to 
the appointment of a judge adkoc or, possibly, judges adhoc in the plural. 

The Advisory Opinion affirms the existence of a legal obligation on the 
part of States which have never ceased to affirm that that obligation did 
not exist. The existence or non-existence of legal obligationsSor Stales is 
the question put to the Court; it was even the subject of lively controversy 
during the discussions in the General Assembly and the Security Council, 
according to the documentation in the present proceedings (cf. Was. 
20 et seq. below). Judging by the declarations made on behalf of States, 
there was a conflict of views and much hesitation as to the la-w applicable. 

8. The Court finds in its Opinion that the question is not a dispute 
between. States, nor even one between the Organization and a State. That 
is a purely formal view of the facts of the case which does not, to my mind, 
correspond to realities. While it is true that an advisory opinion is given 
to the organ entitled to request it, and not to States (InterPrefatio~~ Sf 
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midre phase, C.I.J. Recueill9.50, p. 71), la prtsente demande d’avis a Btk 
rkdigbe de telle manihre qu’on demandait un avis sur riles conskquences 
juridiques pour les Etats )) et dans la rtponse qu’elle apporte la Cow n’a 
pas cherchk 8. modifier cette formule, malgrt son ambiguitk par rapport & 
la rbgle indiqute par la Cour dans l’avis ci-dessus rappel& Le dkroulement 
du d&bat oral devant la Cour comme le texte de l’avis de la Cow placent 
1’Afrique du Sud dans la position de dtfendeur d’une man&e difficile a 
distinguer d’une prockdure contentieuse. (Voir par. 133, sous-par. 1, et 
les par. 118 et 129 rCdig& comme des prononcks judiciaires en forme de 
dkision.) 

9. La Cour a dit dans son arrBt du 21 dkcembre 1962: 

(( La simple affirmation ne suffit pas pour prouver l’existence d’un 
diffkrend, tout comme le simple fait que l’existence d’un diffhrend est 
contestbe ne prouve pas que ce diffkrend n’existe pas. 1) (C.I.J. Reczreil 
1962, p. 328.) 

II suffit de mettre, g la place de (( diffkrend I), (( question juridique actuelle- 
ment pendante )) pour Ctablir que la Cour avait l’obligation d’approfondir 
la question au-deli de la seule affirmation que les questions litigieuses 
mettent bien en cause des Etats mais qu’il s’agit comme dans les avis de 
1950, 1955 et 1956, de divergences de vues sur des points de droit, comme 
dans presque toutes les prockdures consultatives (par. 34). 

10. PlutGt que des g6n&alisations, il faut appliquer & la prksente 
affaire le critkre adoptt par la Cour en 1950 lorsqu’elle a dkclarB qu8 
l’application des dispositions du Statut relatives B la procbdure conten- 
tieuse Zt une proctdure consultative (( dkpend des circonstances particu- 
likes & chaque espkce et que la Cour posskde & cet Bgard un large pouvoir 
d’apprkiation )) (C.I.J. Recueil19.50, p. 72). 

Quelles sont done les circonstances particulikres de l’espke qui auraient 
pu dtterminer la Cour a exercer ce nlarge pouvoir d’apprCciation)r? La 
demande d’avis Porte sur un problkme de fond sur lequel s’opposent 
1’Afrique du Sud et d’autres Etats; le fait que, parmi ces autres Etats, il y 
ait des nuances sur certains points est saris pertinence, la question juridique 
fondamentale pour tous, saris exception, &ant la r&vocation du mandat, 
opposke en tant que dkcision obligatoire SL 1’Afrique du Sud par certains 
Etats, objet d’h&sitations et de doutes pour d’autres; le but de la demande 
d’avis est de faire connaitre B la communautk internationale quelle est la 
situation juridique actuelle du territoire de la Namibie (Sud-Ouest 
africain), done de determiner le contenu d’un certain statut international. 
C’est une autre faGon de poser a nouveau la question port&e devant la 
Cour en 1950: cc Quel est le statut international du territoire? )) Telle 
aurait pu &tre la demande, en prkisant I( aprks la resolution 2145 (XXI) 
de l’Assembl6e g&n&ale )I. 

Or toute rhponse qui donne connaissance - aux Etats - de l’ttendue 
de leers obligations & la suite de la r&olution 2145 (XXI) rkgle non 
seulement l’opposition de vues qui existe entre le titulaire du mandat 
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Peace Treaties, First Phase, I.C.J. Reports 1950, p. 71), the present 
request has been so framed as to seek an opinion on “the legal conse- 
quences for States”, a formulation which the Court in its reply has not 
sought to modify despite its ambiguity in relation to the rule stressed 
by the Court in Irlterpretation of Peace Treaties. The course taken by 
the oral proceedings before the Court, as also the text of the Court’s 
present Opinion, have placed South Africa in the position of respondent 
in a manner difficult to distinguish from contentious proceedings. (See 
paras. 133, 118 and 129, which are framed like judicial pronouncements 
in the form of decisions.) 

9. The Court observed in its Judgment of 21 December 1962: 

“A mere assertion is not suficient to prove the existence of a 
dispute any more than a mere denial of the existence of the dis- 
pute proves its non-existence” (I.C,J. Reports 1962, p. 328). 

One need only substitute “legal question actually pending” for “dispute” 
to establish that the Court had an obligation to treat the matter in depth 
and take it beyond the mere assertion that, while questions did lie in 
dispute between States, this represented, as in the case of the 1950, 1955 
and 1956 Opinions, a divergence of views on points of law, as in nearly all 
advisory proceedings (para. 34). 

10. Rather than generalizations, it is necessary to apply to the present 
proceedings the test adopted by the Court in 1950, when it stated that 
the application of the provisions of the Statute which apply in contentious 
cases “depends on the particular circumstances of each case and that the 
Court possesses a large amount of discretion in the matter” (I.C.J. 
Reports 1950, p. 72). 

What then are the particular circumstances of the case which might have 
led the Court to exercise that “large amount of discretion”? The request 
for an advisory opinion relates to a substantive problem over which 
South Africa and other States are opposed; the existence of slight diver- 
gences of view on some points among those other States is immaterial, 
the basic legal question for all of them without exception being that of 
the revocation of the Mandate with which, as a binding decision, certain 
States confront South Africa, but which gives rise to doubts and hesita- 
tions on the part of others; the purpose of the Advisory Opinion is to 
apprise the international community of the present legal position of the 
Territory of Namibia (South West Africa), and thus to determine the 
purport of a certain international status. It is another way of putting 
afresh the que’stion laid before the Court in 1950: “What is the interna- 
tional status of the territory. 7” That, with the addition of “since General 
Assembly resolution 2145 (XXI)“, could in fact have been the request. 

However, any reply purporting to apprise States of the extent of their 
obligations subsequent to resolution 2145 (XXI) must connote not only 
the disposal of the conflict of views between the holder of the revoked 
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rkvoquk et les Etats qui ont provoquk, puis pronon& cette rkvocation, 
mais elle tend B imposer certaine conduite & tous les Etats. 

1 I, 11 ne suffit pas que le problbme soit qualifit de I( situation )) pour clue 
les diflicult6s cessent. Comme la Cow l’a dit pour le diffkrend, ((la simple 
affirmation ne suffit pas )). En droit, la qualification ((situation )) par le 
Conseil de kcuritk est saris effet pour la Cour. Sans contester que l’affaire 
de la Namibie soit et demeure pour le Conseil de skcurit6 une situation, 
la Cour devait rechercher, pour dtcider de sa propre competence si, en 
dehors de ce qu’en a pens& le Conseil de s&writ&, la demande d’avis du 
29 juillet 1970 Porte sur une question juridique actuellement pendante 
entre Etats, ou non, au sens du Rkglement de la Cow (ce que la Cour 
avait fait dans son avis sur l’lnterpre’tation des traifb de paix conchs avec 
la Bulgarie, la Hongrie et la Roumanie, premihephase, C.I.J. Recueil1950, 
p. 72-74). Toute autre thbse ferait des organes politiques des Nations 
Unies l’interprtte, saris appel, du Rkglement de la Cow. 

12. La Cow btait en prksence d’une question juridique, B forte configu- 
ration politique, ce qui est frequent mais ne suffit pas pour &carter I’argu- 
merit que le ddbat est fondamentalement juridique. L’objet du diffkrend 
est l’opposition de vues entre les Etats qui, par les prockdures ouvertes 
aux Nations Unies, ont poursuivi et ont obtenu la r6vocation du mandat 
de l’hfrique du Sud sur le territoire du Sud-Ouest africain, d’une part, 
et I’Afrique du Sud, d’autre part, qui s’oppose & cette r&vocation et aux 
effets qu’elle pourrait avoir. La manibre dont la demande d’avis a Btb 
formulke ajoute ?t cette question fondamentale cells des effets pour tous 
les Etats, c’est-h-dire mCme pour des Etats qui n’ont pas pris une part 
active au dCveloppement de l’action au sein des Nations Unies; mais il 
s’agit 18 de consbquences, comme le dit la demande, non de la question 
juridique essentielle. Ceci apparait de manibre frappante dans la prockdure 
&rite et orale oti le Gouvernement sud-africain a agi en dkfendeur, 
rkpondant ?t des demandes et a de vkritables conclusions prksentkes par 
d’autres gouvernements (a I’exception de l’exposk Bcrit du Gouvernement 
frawais qui s’apparente & une intervention d’amicus curiae). 

13. I1 existe une ((opposition de thbses juridiques et d’intWts entre le 
dbfendeur et ies autres Membres des Nations Unies... )) disait la Cour en 
1962 (affaires du Sud-Ouest africain, arr& du 21 dkcembre 1962, C.I.J. 
Recueil190, p. 345) et cette constatation n’est pas modifike dans 1’arrCt 
de 1966 qui n’a pas rejete les requ&tes par le motif qu’il n’y aurait pas de 
diffkrend, mais uniquement sur la question de l’intkrbt juridique des 
demandeurs en mat&e de dispositions du mandat ((relatives ti la gestion D. 
11 est done impossible d’en dkduire un refus de la Cour de se prononcer en 
aucun cas sur des violations du mandat (on pourrait, au contraire, 
remarquer l’allusion faite dans I’arr&t de 1966, paragraphes 11 et 12, & 
l’article 5 du mandat pour le Sud-Ouest africain et au droit pour chaque 
Etat Membre de la Sac&& des Nations d’agir pour en obtenir le respect, 
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Mandate and the States which instigated and eventually pronounced the 
revocation, but also the imposition on all States of acertainline ofconduct. 

11. It is not enough to describe the problem as a “situation” for the 
difficulties to cease. As the Court said in respect of disputes, “a mere 
assertion is not sufficient”. From the viewpoint of law the description 
“situation” used by the Security Council has nd effect so far as the Court 
is concerned. Without denying that the Namibia affair is and remains 
for the Security Council a situation, the Court, in order to determine its 
own competence, had to enquire whether, quite apart from what the 
Security Council may have thought, the request of 29 July 1970 did or did 
not relate to a legal question actually pending between States, within the 
meaning of the Rules of Court (as the Court did in its Opinion on the 
Interpretation qf Peace Treaties with Bulgaria, Hungary and Romania, 
First Phase, I.C.J. Reports 1950, pp. 72-74). Any other view would confer 
on the political organs of the United Nations the right to interpret, 
subject to no appeal, the RuIes of Court. 

12. The Court was faced with a legal question with pronounced 
political features, which is often the case, but which is not enough to 
overrule the argument that the issue is, at bottom, a legal one. The subject 
of the dispute is the conflict of views between, on the one hand, those 
States which, through the procedures available to the United Nations, 
have sought and procured the revocation of South Africa’s Mandate for 
the Territory of South West Africa and, on the other hand, South Africa, 
which attacks that revocation and such effects as it might have. The way 
in which the request was framed adds to this basic question that of the 
effects for a11 States, that is to say even for States which have not taken 
any active part in the development of the action proceeded with in the 
United Nations; but this relates to consequences, as the request itself 
says, and not to the essential legal question. All this emerges strikingly 
from the written and oral proceedings, in which the Government of 
South Africa behaved like a respondent, replying to veritable claims and 
submissions presented by other Governments (with the exception of the 
French Government, whose written statement is more in the nature of an 
intervention by an an&us curiae). 

13. There is, said the Court in 1962, a “conflict of legal views and 
interests-between the respondent on the one hand, and the other 
Members of the United Nations . . . on the other hand” (South West 
Africa, Preliminary Objections, Judgment, I.C.J. Reports 1962, p< 345); 
and this observation was not modified in the Judgment of 1966, which 
dismissed the Applications not on the ground that there was no dispute, 
but solely in regard to the question whether the Applicants had a legal 
interest in the carrying-out of the “conduct” clauses of the Mandate. 
It is therefore impossible to deduce therefrom any refusal on the part 
of the Court to pronounce in any circumstances on whether there had 
been breaches of the Mandate (on the contrary, one might note the 
allusion in paras. 11 and 12 of the 1966 Judgment to Article 5 of the 
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ce qui reconnait un in&&t juridique a prouver certaines violations du 
mandat). L’avis Gpond, comme cela est montre par son contenu, au 
souci exprim6, dans les dbbats au Conseil de sCcurit6 pr&dant la de- 
mande d’avis, de prouver que le mandat a btB legalement r6voqu6, c’est- 
h-dire, selon l’avis, une question juridique remontant aux origines du 
mandat, apparue en tout cas devant la Cour dbs 1950 comme nous le ver- 
rons plus loin (i$ra, par. 25). 

La Cow aurait pu &re encouragCe 9 admettre l’existence d’un veritable 
diffkrend entre Etats par la constatation que 1’AssemblCe g&n&ale elle- 
mEme s’est prononcee dans sa r&solution 1565 (XV) du 18 dtcembre 1960 
sur (( le diffkrend qui oppose I’Ethiopie, le Libkria et d’autres Etats Membres 
d 1’Union sud-africaine )) (c’est moi qui souligne). Ne suffit-il pas en re- 
prenant cette constatation de se demander, selon la formule de la Cour 
dans l’avis du 30 mars 1950 sur l’lnterpre’tation des trait& de paix, si la 
position juridique des Parties I( ne saurait B aucun deg& &tre compromise 
par les rbponses que la Cour pourrait faire aux questions qui lui sont 
posees 11 (C.Z.J. Recueil 19.50, p. 72)? Dans le mCme sens, M. Koretsky 
disait dans l’affaire de Certaines dkpenses des Nations Unies, g bien des 
Bgards comparable, que c’6tait (( une esp&ce d’arrbt, comme si [la Cour] 
Btait saisie d’un cas concret I) (C.I.J. RecueiZ1962, p, 254). 

14. Le fait qu’un organe politique des Nations Unies se saisit d’une 
situation ne peut avoir pour effet juridique la disparition d’un diffbrend 
entre deux OLI plusieurs Etats int&ress&s au maintien ou ZI la modification 
de la situation. Ce sont deux plans diffkrents et parall&les; l’un est la 
manifestation d’un intt?r&t politiques des Nations Unies & faciliter le 
rkglement d’une situation d’intk&t g&Gral pour la communautb des Etats, 
l’autre est la constatation de l’existence entre certains Etats d’intt%ts 
juridiques oppos&s qui leur donnent une place particulibre dans l’apprk- 
ciation de la situation d’int&r&t g&n&al. Naturellement le fait qu’il y ait 
une opposition de vues juridiques ne dessaisit jamais le Conseil de 
s&curitC ou l’Assembl6e g&Grale des droits qu’ils tiennent de la Charte de 
prendre en consid&ration la situation telle qu’elle se prtsente. Mais, de la 
m&me manike, il est impossible d’admettre que la seule Bvocation d’une 
situation g&&ale par les organes politiques des Nations Unies fasse 
disparaitre 1’616ment-diffbrend entre Etats, s’il en existe un B la base de 
cette situation g&n&ale, alors prCcis6ment que ce cas est pr&vu par le 
Rbglement de la Cour. C’est pourquoi, dans chaque cas, se pose la 
question de savoir si l’on est en presence ou non d’un vbritable diffkrend. 
Sinon l’article 82 et l’article 83 du Reglement sont d&pourvus de sens, 
alors que leur but est d’assurer les Etats que, si un avis est demand& g 
propos d’une question juridique les opposant, ils b&n&?cieront du droit de 
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Mandate for South West Africa and to the right of every League member 
to take action to secure its observance, which connotes recognition of a 
legal interest in the proving of certain breaches of the Mandate). The 
Advisory Opinion, as is apparent from its contents, meets the concern, 
expressed during the discussions in the Security Council preceding its 
request, for proof that the Mandate was lawfully revoked; and this, by 
the Opinion’s own admission, comprises a legal question rooted in the 
very origins of the Mandate, one which at all events, as we shall see below 
(para. 25), made its appearance before the Court as long ago as 19.50. 

The Court might perhaps have been encouraged to admit the existence 
of a genuine dispute between States if it had taken note of the fact that 
the General Assembly itself, in its resolution 1565 (XV) of 18 December 
1960, made a pronouncement on “the dispute which has arisen between 
Ethiopia, Liberia and other member States, on the one hand, and the Union 
sf South A.fiica on the other” (my emphasis). Need one do more than 
recall this fact and raise the question as to whether, in the words of the 
Court’s Advisory Opinion of 30 March 1950 on the Interpretation of 
Peace Treaties, “the legal position of the parties . . . cannot be in any 
way compromised by the answers that the Court may give to the question 
put to it” (I.C.J. Reports 19.50, p, 72)? Judge Koretsky had a similar 
point in mind when, in what was in many respects a comparable case, 
he observed that the Court, in its Advisory Opinion, would be giving 
“some kind of judgment as if it had before it a concrete case” (Certain 
Expenses of the United Nations (Article 17, paragraph 2, of the Charter), 
dissenting opinion, I.C.J. Reports 1962, p. 254). 

14. The fact that a political organ of the United Nations places a 
situation on its agenda cannot have the legal effect of the disappearance 
of a dispute between two or more States interested in the maintenance or 
modification of the situation. These are two different and parallel planes; 
one is the manifestation of the United Nations’ political interest in 
facilitating settlement of a situation of general concern for the community 
of States, the other is the determination of the existence as between certain 
States of opposed legal interests which give them a sfiecial position in the 
appraisal of the situation of general concern. Naturally, the fact that there 
is a divergence of views on the’law does not rob the Security Council or 
the General Assembly of the rights they derive from the Charter to 
consider the situation as it presents itself. But in the same way it is 
impossible to admit that the mere calling-in of a general situation by the 
politicalorgans of theUnitedNations could bring about the disappearance I 
of the element of a dispute between States if there exists such an element 
underlying the general situation, when such a case is in fact provided for 
in the Rules of Court. This is why, in each case, the question arises of 
whether one is or is not confronted with what is really a dispute. Articles 
82 and 83 of the Rules of Court would otherwise have no meaning, where- 
as their purpose is to reassure States that, if an advisory opinion be 
requested in relation to. a legal question over which they are divided, 
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prtsenter leurs vues dans les m&mes conditions et avec les m&mes garan- 
ties que dans une procedure contentieuse, notamment quant B la compo- 
sition de la Cour. 

1.5. En conclusion sur ce point, dire comme le fait l’avis, qu’il n’y a pas de’ 
diffkrend et que l’application des articles 82 et 83 du Rkglement ne se pose 
pas, c’est supposer que la Cow a pu rksoudre, d&s le premier jour du 
pro&s, la question de fond, c’est-&-dire l’existence de la comp6tence des 
Nations Unies pour rtvoquer le mandat, en tant qu’organisation inter- 
nationale. Or, le moins qu’on ait pu dire, le jour de l’ordonnance du 29 
janvier 1971, avant tout d&bat et d&lib&B sur le fond, est que cela ttait 
encore un point B etablir. C’est une question si importante pour toute la 
suite de l’examen de l’affaire que la Cour devait la trancher (( avant tout )), 
ce qu’elle n’a pas fait. L’argument selon lequel ce serait l’ordonnance du 
29 janvier 1971 qui a Btabli qu’il n’y wait pas de question juridique 
pendante entre 1’Afrique du Sud et d’autres Etats mais simplement un 
avis i donner g un organe politique sur les constquences et les incidences 
de ses dkcisions revient B dire que, avant tout dBbat oral sur le fond, la 
Cow a pu judiciairement decider le problbme de fond sur lequel la 
dem.ande d’avis Porte. Refuser le juge acl hoc demand6 par 1’Afrique du 
Sud avant d’avoir Clucid& cette question de fond c’ktait irrkmtdiablement 
prijuger celle-ci. Les questions d’existence, de consistance d’un diffkrend, 
de parties intkessbes, tout a CtC rdsolu in lirnine litis par le seul effet du 
rejet de la demande de juge ad hoc, car il &ait dksormais impossible de 
revenir en arrike et de modifier ce refus, m&me dans l’hypothtse oti 
i’examen du fond aurait amend. la Cour k conclure qu’il y avait bien une 
question juridique pendante entre plusieurs Etats. Le fait que la Cour 
ait confirm& la dkision de refus de juge ad hoc dans 1’6tude du fond ne la 
relbve pas du grief de ne pas avoir Btudit le point de droit (( avant tout )). 

16. J’ajouterai que, m&me si la Cow n’avait pas admis, aprks examen 
prkliminaire et complet du point de droit, que l’article 83 lui faisait 
obligation d’accepter la demande de dbignation de juge ad lzoc, Particle 
68 du Statut lui en laissait la facultk et je me rdfke & la dkclaration de mes 
collkgues M., Onyeama et M. Dillard. g ce sujet sur l’ordonnance du 
29 janvier 1971. Lorsqu’il s’agit de dkider si un Etat a lkgalement BtB 
dCchu d’un titre juridique et de determiner les conskquences juridiques de 
cette r&vocation, la Cour a int&rCt a appliquer la disposition de son Statut 
qui prkvoit le rapprochement de la proc6dure consultative et de la 
prockdure contentieuse. La thkse soutenue au paragraphe 39 de l’avis 
selon laquelle la seule hypothbse oti la Cow peut accepter un juge ad hoc 
dans une prockdure consultative est celle de l’article 83 du Rkglement ne 
me semble pas acceptable (cf. l’argumentation de sir Gerald Fitzmaurice, 
opinion dissidente, annexe, par. 25, et de M. Onyeama, opinion indivi- 
duelle). 
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they will enjoy the right to present their views in the same way and with 
the same safeguards as in contentious procedure, more particularly 
where the composition of the Court is concerned. 

15. TO conclude in regard to this point, to say, as the Opinion does, 
that there is no dispute, and that the question of the application of 
Articles 82 and 83 of the Rules does not arise, is to suppose that the Court 
was, on the very first day of the proceedings, able to resolve the substan- 
tive question, namely the existence of a power in the United Nations, as 
an international organization, to revoke the Mandate, But on the day 
the Order of 29 January 1971 was made, before any discussion or delib- 
eration of the substantive issues, the least that can be said is that this 
was still a point which remained to be proved. This is a question which 
was so important for all the subsequent examination of the case that the 
Court ought to have resolved it “avanl tout”, but this it failed to do. The 
argument that it was the Order of 29 January 1971 which established 
that there was no legal question pending between South Africa and other 
States, but merely an opinion to be given to a political organ on the 
consequences and repercussions of its decisions, is equivalent to an 
assertion that, before any oral proceedings on the substance of the case, 
the Court could have judicially decided the substantive problem to which 
the request for an advisory opinion related. To refuse the judge ad hoc 
applied for by South Africa before settling this basic question was td 
prejudge it irremediably. The questions whether a dispute existed, what 
it consisted of and who the parties might be were all disposed of in limine 
litis by the mere effect of the dismissal of the application for a judge ad 
hoc, for it was thereafter impossible to go back and modify that refusal, 
even if the examination of the substantive issues had eventually led the 
Court to conclude that there was in fact a legal question pending between 
States. The fact that the Court has confirmed the decision to refuse a 
judge ad hoc in its consideration of the substance does not exonerate it 
from the charge of having failed to consider the point of law “avant tout”. 

16. I would add that, even if the Court, after thorough preliminary 
examination of the point of law, had decided that Article 83 did not 
oblige it to accept the application for the appointment of a judge ad hoc, 
Article 68 of the Statute left it the power to do so, and on this point I 
would refer to the declaration of my colleagues Judges Onyeama and 
Dillard appended to the Order of 29 January 1971. When it is a matter 
of deciding whether a legal title has lawfully been withdrawn from a 
State and determining the legal consequences of that revocation, it is in 
the compelling interest of the Court that it should apply that clause of 
its Statute which provides for the closer approximation ofcadvisory to 
contentious procedure. I am unable to accept the contention in paragraph 
39 of the Opinion, to the effect that the circumstances contemplated in 
Article 83 of the Rules are the only ones in which the Court may agree 
to the appointment of a judge ad hoc in advisory proceedings (cf. the 
reasoning of Judge Sir Gerald Fitzmaurice in paragraph 25 of the Annex 
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17. Les deux dkisions de la Cow concernant sa composition affectent 
la rhgle, constamment suivie, selon laquelle la Cow, lorsqu’elle donne un 
avis, exerce une fonction judiciaire (Composition du Comite’ de la s&rite 
maritime de I’Organisation intergouvernementale consultative de la naviga- 
tion maritime, C.I.J. Recueil 1960, p. 153: ((en tant que corps judiciaire, 
la Coui doit dans l’exercice de sa fonction consultative rester fidble aux 
exigences de son caractke judiciaire 11; formule reprise dans l’affaire du 
Cameroun septentrional, C.I.J. Recueil1963, p. 30). II est certain en effet 
que, si les arr&s et les avis constituent deux formes de dkcision pour la 
Cow, ils sont toujours l’expression de la conviction du juge sur des 
r&gles de droit international, 11 n’y a pas deux faqons de dire le droit. Pour 
les motifs exposBs dans les paragraphes prCcCdents, les ordonnances du 
26 janvier 1971 n4 3 et du 29 janvier 1971 ne me paraissent pas remplir 
les exigences d’une bonne administration de la justice que les dispositions 
statutaires et rdglementaires ont pour but d’assurer. 

18. Un autre revirement de jurisprudence de la Cour est notable dans la 
man&e dont la Cow htsite ‘a examiner la IkgalitC de I’actejuridique qui 
a provoquk la question sur laquelle il lui est demand6 de se prononcer, 9 
savoir la rCsolution 2145 (XXI) de 1’AssemblCe gCnCrale. Dans les para- 
graphes 88 et 89 de l’avis, la Cow declare que la demande Davis ne Porte 
pas sur la validitk de la r&solution 2145 (XXI) ou des rksolutions du Con- 
seil de s&curitC, ni sur leur conformit avec la Charte. Ce n’ttait pas 
l’habitude de la Cour de tenir pour acquises les prkmisses d’une situation 
juridique dont on lui demandait de dire les conskquences; dans l’affaire de 
Certaines depenses des Natiow Unies, la Cow a d&lark: 

(( Le rejet de l’amendement franc;ais ne constitue pas une injonction 
pour la Cour d’avoir ti Ccarter I’examen de la question de savoir si 
certaines dkpenses ont Ctd I( dCcidCes conformCment aux dispositions 
de la Charte 1)) si la Cour croit opportun de I’aborder. On ne doit pas 
supposer que 1’AssemblCe g&-kale ait ainsi entendu lier ou g&ner 
la Cow dans I’exercice de ses fonctions judiciaires; la Cow doit avoir 
la pleine IibertC d’examiner tous les Clkments pertinents dont elle 
dispose pour se faire une opinion sur une question qui lui est posCe 
en vue d’un avis consultatif. 1) (C.Z.J. Recueill962, p, 157.) 

La situation est semblable dans les deux affaires; dans Certaincs dipenses 
des Nations Unies, comme dans l’affaire actuelle, on s’Ctait demand& s’il 
convenait de prkiser que la Cow devait examiner l’ensemble de la situa- 
tion juridique et notamment la validitk d’actes de l’Assembl6e g&kale. 
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to his dissenting opinion, and that of Judge Onyeama in his separate 
opinion), 

17. The two decisions of the Court concerning its composition affect 
the constantly followed rule that the Court, when it gives an advisory 
opinion, is exercising a judicial function (Constitution ef the Maritime 
Sajkfll Commiftee qf the Infer-Governmental Maritime Consultative 
Organization, Adwsclry Opinion, J.C.J. Reports 1960, p. 153 : “The Court 
as a judicial body is . I , bound in the exercise of its advisory function to 
remain faithful to the requirements of its judicial character”; a formula 
reiterated in Northern Cameroons, I.C.J. Reports 1963, p. 30). For it is 
certain that while advisoryjudgments and advisory opinions are for the 
Court two different forms of decision, they are always the expression of 
its confirmed view as a tribunal on rules of international law. There are 
no two ways of declaring the law. For the reasons I have set down in the 
foregoingparagraphs, Order No, 3 of 26 January 1971 and the Order of 
29 January 1971 do not appear to me to satisfy the requirements of that 
good administration of justice which it is the purpose of the Statute and 
Rules to secure. 

18. Another deviation from the line of the Court’s case-law is to be 
observed in the way in which the Court has hesitated to examine the 
lawfulness of the legal step which gave rise to the question upon which 
the Court is asked to pronounce, i.e., General Assembly resolution 2145 
(XXI). In paragraphs 88 and 89 of the Opinion the Court declares that 
the question of the validity or the conformity with the Charter of resolu- 
tion 2145 (XXI), or of the Security Council resolutions, did not form the 
subject of the request for advisory opinion. It used not to be the Court’s 
habit to take for granted the premises of a legal situation the consequences 
of which it has been asked to state; in the case concerning Certain 
Expenses of the United Nations it declared that: 

“The rejection of the French amendment does not constitute a 
directive to the Court to exclude from its consideration the question 
whether certain expenditure were ‘decided on in conformity with 
the Charter’, if the Court found such consideration appropriate. It 
is not assumed that the General Assembly would seek to hamper or 
fetter the Court in the discharge of its judicial functions; the Court 
must have full liberty to consider all relevant data available to it in 
forming an opinion on a question posed to it for an advisory opinion.” 
(I.C.J. .Reports 1962, p. 157.) 

The situation in the two cases is parallel; in Certain Expenses qf the 
WmVfed Nations, as in the present case, there was some question as to the 
desirability of stating that the Court should examine the whole of the 
legal situation and in particular the validity of the acts of the General 
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Mais, a la diffkrence de l’affaire actuelle, et bien que la these de l’examen 
le plus large ait CtC rejetCe par I’AssemblCe gCnCrale avec un amendement 
franqais pr&entC B cet effet, la Cour avait alors estimt de sa compktence 
et de son devoir de faire cet examen, pour remplir pleinement sa tiche 
de juge. Comment, en effet, un juge peut-il dkduire une obligation d’une 
situation quelconque saris avoir d’abord Cclairci la question de la ICgalitC 
des origines de cette situation? Entre le prononck de la Cow en 1962 et 
le prdsent avis il y a changement d’attitude. 

19. Dans la prksente affaire oti la Cour a fondt son avis sur une 
interpretation des articles 24 et 25 de la Charte sur les pouvoirs du 
Conseil de skcuritt aussi bien que sur une interprktation de la nature 
juridique des pouvoirs de I’Assemblte g&kale, il eQt semblC particu- 
likrement opportun d’exercer saris ambigu’itb le pouvoir de la Cow 
d’interprkter la Charte que 1’Assemblte gCntrale elle-m&me lui a for- 
mellement reconnu dans la r&solution 171 (II) du 14 novembre 1947. 
Cette rtsolution recommande le renvoi 6 la Cow des points de droit 
(( relatifs & l’interprktation de la Charte )). 

20. Je dois done indiquer bribvement les raisons pour lesquelles je 
suis en d&accord avec la Cour en ce qui concerne la ,nature juridique 
de la rtsolution 2145 (XXI) et ses effets. 

C’est le contenu de la rCsolution 2145 (XXI) qui d&ermine la portCe 
de cet acte; il comporte divers tnoncds : 

a) sur le droit du peuple du Sud-Ouest africain d la 1ibertC et & l’indtpen- 
dance, fond6 sur la Charte, la rtsolution 1514 (XV) de 1’AssemblCe 
g&kale et ses r&olutions antkrieures concernant le territoire (par. 
1 et 7 du prbambule, par. 1 de la r&solution 2145 (XXI)); 

b) sur le rappel des obligations du mandat et des pouvoirs de contr6le 
des Nations Unies, en tant que successeur de la SdN (par. 2 du p&am- 
bule, par. 2 de la r6solution); 

c) sur I’administration du territoire considCrCe ccnnme contraire au 
mandat, d la Charte et L la Dticlaration des droits de I’homme (par. 5 
du prkambule, par. 3 de la r&solution); 

d,J sur la condamnation de l’apartheid et de la discrimination raciale 
comme crime centre l’humanitk (par. 6 du pr8ambule); 

e) sur le droit de reprendre l’administration du territoire sow mandat 
(par. 11 du prtambule, par. 4, 5, 6 et 7 de la r&.olution). 

21, I1 est important Cgalement de rappeler que la quasi-unanimitk in- 
voquCe frtquemment comme un argument en faveur de certains effets 
juridiques B reconnaitre g la rCsolution 2145 (XXI) recouvre de sCrieuses 
divergences de vues. 
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Assembly. But, unlike what has occurred in the present case, and although 

the General Assembly eschewed placing the Court’s terms of reference 
0x1 the broadest basis when it rejected the amendment of France sub- 
mitted for that purpose, the Court nevertheless, on that occasion, found 
that it had competence and was bound to conduct that thorough exam- 
ination in order to acquit itself fully of its judicative task, How indeed 
can a court deduce any obligation from a given situation without first 
having tested the lawfulness of the origins of that situation? Between 
the Court’s decision in 1962 and the present Opinion a change of attitude 
is manifest. 

19. In the present case, in which the Court has based its Opinion on 
an interpretation of Articles 24 and 25 of the Charter as to the powers of 
the Security Council, and on an interpretation of the legal’nature of the 
powers of the General Assembly, it would have seemed particularly 
appropriate to have exercised. unambiguously the Court’s power to 
interpret the Charter, which the General Assembly itself, in resolution 
171 (II,) of 14 November 1947, formally recognized that it possesses. 
That resolution recommends the reference to the Court of points of 
law “relating to the interpretation of the Charter”. 

20. 1: must therefore briefly indicate the reasons why I disagree with 
the Court with regard to the legal nature of resolution 2145 (XXI) and 
its effects. 

Tt is the content of resolution 2145 (XXI) which determines the scope 
of that decision; it contains various declarations: 

51~ to the right of the peoples of South West Africa to freedom and 
independence, based on the Charter, General Assembly resolution 
1514 (XV), and its previous resolutions concerning the Territory 
(first and seventh paragraphs of the preamble, para. 1 of resolution 
2145 (XXI)); 
recalling the obligations under the Mandate and the supervisory 
powers of the United Nations as the successor to the League of 
Nations (second paragraph of preamble, para. 2 of the resolution); 
as to the administration of the Territory in a manner regarded as 
contrary to the ‘Mandate, the Charter, and the Universal Declaration 
of Human Rights (fifth paragrap’h of preamble, para. 3 of resolu- 
tion); 
as to condemnation of apriheid and racial discrimination as 
constituting a crime against humanity (sixth paragraph of preamble); 
as to the right to take over the administration of the mandated 
territory (eleventh paragraph of preamble; paras. 4, 5, 6 and 7 of 
resolution). 

21. It is also important to recall that underneath the quasi-unanimity 
which is often urged in favour of resolution 2145 (XXI) having certain 
legal effects there lie serious differences of view, 
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a) L’URSS et neuf autres Etats (Albanie, Bi&lorussie, Cuba, Hongrie, 
Pologne, Roumanie, TchCcoslovaquie, Ukraine, Yougoslavie) ont 
exprimC des rCserves (voir second exposC Ccrit du SecrCtaire g&&al, 
par. 30-39) sur la constitution d’un organisme des Nations Unies 
pour administrer le territoire de la Namibie, qui est l’un des objets 
essentiels de la rCsolution 2145 (XXI) (cf. dernier par. du prCambule 
et par. 4 et 5 de la r&solution). 

6) L’Australie et le Japon ont fait ttat des problkmes juridiques com- 
plexes en cause et rappelt la nCcessit6 pour I’AssemblCe g&&ale de 
I( s’en tenir strictement aux limites que lui tracent la Charte et le droit 
international )) (m&me exposC Ccrit, par. 49 pour 1’Australie et par. 57 
pour le Japon). 

c) Le Canada a dit que ((I’AssemblCe g&n&ale n’Ctait pas appelee B 
trancher SLIT le plan juridique la question de savoir si, d’une facon ou 
d’une autre, le Gouvernement sud-africain avait failli aux obligations 
dCcoulant du mandat... )) (eocl. lot., par. 50), alors que, on l’a vu au 
paragraphe 20 ci-dessus, les paragraphes 5 et 6 du prtambule et le 
paragraphe 3 de la r&olution se prononcent formellement sur ce sujet. 

dl La Belgique a expliquC que nl’adhbion de la delegation belge [& la 
rCsolution 2145 (XXI)] n’impliquait pas pour autant qu’elle l’ap- 
prouvait sans nuances ni rtserves )). La dCl&gation belge etit pr6f&8 
que (( le point de droit relatif g la competence de I’Assemblte g&&ale 
etit 6th clarifie avec toute la prCcision souhaitable 1) (eod. lot., par. 40). 

Le B&i1 a de m&me dtclart que la dCcision de rCvocation du man- 
dat et de prise d’une responsabilitC directe des Nations Unies pour 
le territoire (( reposerait sur des bases juridiques contestables )) et il a 
(( exprim& un certain nombre de rCserves )). Par exemple: (( I’Assemblbe 
gin&ale n’avait pas le droit de dtcider de rCvoquer le Mandat )) (cod. 
lot:, par. 60). 

e) L’Italie et les Pays-Bas ont formellement rCservC leur position sur le 
paragraphe 4 concernant ce point essentiel de la r&solution 2145 (XXI) 
qu’est la prise de responsabilitt directe de I’ONU en Namibie (eod. 
Zoc., par. 45 et 46). La Nouvelle-Ztlande a rCservC sa position sur les 
modalit& d’exkcution. 

f) Israel a estimC que ~l’aspect politique de la question du Sud-Ouest 
africain l’emportait sur les tventuels probl&mes juridiques et que le 
respect Ie plus scrupuleux des subtilitCs juridiques pouvait en I’oc- 
currence cCder le pas a la sagesse politique de la majorit de I’As- 
semblte gCn&ale 1) (cod, lot., par. 51). 

g) On sait que deux Etats ont vot6 centre la rCsolution 2145 (XXI) et 
que trois se sont abstenus en manifestant dans chaque cas leurs 
rCserves formelles. 
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(a) The Soviet Union and nine other States (Albania, Byelorussia, 
Cuba, Czechoslovakia, Hungary, Poland, Romania, Ukraine, 
Yugoslavia) expressed reservations (see Secretary-General’s second 
written statement, paras. 30 to 39) with regard to the setting-up of 
a United Nations organism for the administration of the Territory 
of Namibia, which is one of the essential objects of resolution 2145 
(XXI) (cf. last paragraph of preamble ancl paras. 4 and 5 of the 
resolution). 

(b) Australia and Japan drew attention to the complexity of the legal 
problems involved and reminded the General Assembly that it 
“must keep strictly within the framework of the Charter and of 
international law” (ibid., Australia: para. 49; Japan: para. 57). 

(c) Canada said that “the General Assembly was not called upon to 
make a juridical judgment as to whether in one respect or another 
the government in charge of the Mandate had been delinquent in 
carrying out the Mandate entrusted to it . . .” (i&n’., para. 501, 
whereas, as we have seen in paragraph 20 above, the fifth and sixth 
paragraphs of the preamble and paragraph 3 of the resolution make 
formal declarations on that subject. 

(d) The representative of Belgium explained “that his delegation’s 
support of the text [resolution 2145 (XXI)] for which he had voted 
did not, in any way, imply that the delegation approved it without 
doubts or reservations. His delegation would have preferred the 
point of law of the General Assembly’s competence to be clarified 
as fully as possible” (ibid., para. 40). 

In the same way, Brazil declared that the decision for the Man- 
date to be revoked and the United Nations to take over direct 
responsibility for the Territory “would be based on doubtful juridical 
grounds” and “expressed a series of reservations”. For example: 
“it was not. . . legitimate for the General Assembly to decide to 
revoke the Mandate” (ibid., para. 60). 

(e) Italy and the Netherlands formally reserved their position with 
regard to paragraph 4, concerning an essential point of resolution 
2145 (XXI): the assumption by the United Nations of direct re- 
sponsibility for Namibia (ibid,, paras. 45 et seq.). New Zealand re- 
served its position with regard. to the methods of implementation. 

(f) Israel considered “that the political aspect of the question of South 
West Africa outweighed the possible legal problems, and that even 
the most scrupulous concern for legal niceties might at this juncture 
cede its place to the political wisdom of the majority of the General 
Assembly” (ibid., para. 51). 

(g) It will be recalled that two States voted against resolution 2145 
(XXI) and that three abstained, while all indicating definite reserva- 
tions. 
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22. Ainsi, ce sont vingt-quatre Etats qui, d’une man&e ou d’une autre, 
ont formu opposition, r&serve ou doute. Le fait que dix-neuf de ces 
Etats aient vot6 pour la &solution 2 145 (XXI) n’enl8ve rien & la portCe de 
leurs observations et rtserves faites sur ce texte car, en le votant, ces 
Etats ne les retiraient pas; leur vote avait done la signification d’une ac- 
ceptation d’une solution politique dont certains caractkres demeuraient, 
pour chacun d’eux, l’objet des opinions exprimCes. Ce n’est done pas 
dans une quasi-unanim& d’intentions que la r&solution 2145 (XXI) fut 
votCe, mais & une t&s forte majorit& visiblement dominCe par le sentiment 
qu’on ne faisait pas du droit. 

Le SecrBtaire gtnCra1 a expos6 & la Cour que la notion de reserve Ctait 
inapplicable au vote des actes des organes des Nations Unies (audience du 
8 mars 1971). Comme l’avis ne s’est pas pronon& sur ce point, il suffira 
de rappeler que la pratique est co&ante et qu’elle a ttC rendue nCcessaire 
par la nCcessit6 pour des Etats qui veulent se dksolidariser d’une certaine 
action de manifester clairement leur attitude (sur l’utilitt et le sens de ces 
&serves, voir l’opinion de M. Koretsky dans Certaines dkpenses des 
Nations Unies, C.I. J. Recueil1962, p. 279). Le refus de cette pratique et de 
ses effets await pour condquence de presenter les organes politiques des 
Nations Unies comme des organes de dCcision, semblables d ceux d’un 
Etat ou d’un super-Etat, ce clue les Nations Unies ne sont pas, comme la 
Cour l’a d&lark dans une formule souvent cit6e. Si, en effet, une minorit 
d’Etats qui ne sont pas d’accord avec un acte proposC devaient Ctre lies, 
quels que soient leur vote et leurs reserves, I’AssemblCe g&&ale serait 
un parlement f6dCral. Quant au Conseil de sCcuritC, l’affirmation de 
l’inexistence du droit de reserve O’,L d’abstention serait, pour les membres 
permanents, un simple encouragement B l’exercice du veto. Toute la sou- 
plesse permise par l’tnonct de rberves et par l’abstention serait retirCe 
dans la vie quotidienne des Nations Unies, comme le disait M. Koretsky: 

11 L’abstention au cows du vote de rCsolutions relatives & telles ou 
telles mew-es proposCes par l’organisation doit plutBt &tre consid& 
r&e comme l’expression d’un desir de ne pas participer a I’extcution 
de ces mesures (ni Cventuellement & leur financement) en mdme 
temps que de ne pas empbcher leur mise en cwvre par ceux qui ont 
vot6 pour. N (C.I.J. Recueil 1962, p, 279.) 

23. La rCsolution 2145 (XXI) est une recommandation de l’lissemblte 
g&n&ale concernant un territoire sous mandat. Sauf exception, les re- 
commandations n’ont pas de force obligatoire g l’bgard des Etats Mem- 
bres de l’organisation. C’est done, soit dans le droit des mandats, soit 
dans la Charte qu’il But dCcouvrir la justification de l’exception. 

24. Reprenons en premier lieu la question de la rCvocation dans 
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22. THUS thee were 24 States which, in One way l)r aIlother, expressed 

oppOSitiOl1, ITSCWiltil~lEi 111’ ChlIht. ‘k fhct tht I() Of these States voted 

for resolution 214s (XXI) does not in any way diminish the effect of the 
observations and rcservulions they made upon the text, for in voting for 
it LhC St;ltCS ill 1~WStiOl’l did Ilot WithlirIIW them; thus their votes sigllified 

acceptnrlCe Of (1 pditkll St~~Util~ll of which some features remained, for 
each of them, the sul?ject of the opinions exPressed, Resolution 2145 
(XXI), thClTf~~lX, WW IlOt VOtd with l~uilsi-LIIlaIlimity Of iIlteIl[ion; it 

was vl~tcli by iI large majorily, clearly under the strong impression that 
law was not being mutlc, 

IL WIIS Wglld bCfl>IT thC C:lllirt 1111 bchi~lf Of the Secretary-General 

that the concept of rcscrvations was not applicable to the voting of 

decisions in org:lns of the United Nations (hearing of 8 March 1971). 
As the Opinion makes no 17ronouncenlent on that point, suffice it to 
recall that the practice is a cOnstaut OW, necessitated through the need 
to provide StiitCS wishing to dissociate themselves from a course of 
action with :I means of making their attitude manifest (on the usefulness 
and meaning of such reservations, see the opinion of Judge Koretsky in 
Ccrtaiu I~.~~wIIs~~s a/’ tlrc UrCtctl Nrrtions, I.C.J. .Rqmts 1962, p. 219). 
The ccmcq~~c’~~c OF the rcjcclion of this practice and its effects would be 
to treat the political organs of the United Nalions as organs of decision 
similar to those of ii State or of it super-State, which, as the Court once 
declarccl in an oft-quoted phrase, is what the United Nations is not. For 
if a minority of’ States which are not in agreement with a proposed 
decision are to bc bound, howcvcr they vole, and whatever their reserva- 
tions my be, the Gcncral Assembly would be a federal parliament. As 
for the Security Council, to afirm the non-existence of the rights of 
making reservations and of abslention would, for the Permanent mem- 
bers, be a simple crtcol~ragetnent to use the veto, The everyday operation 
of the United Nations would bc deprived of all the flexibility made 
possible by statements of reservation and by abstention; as Judge 
Korctsky put it: 

“Abstention from the vote on the resolutions on these or those 
measures proposed by the Organisation should rather be considered 
as an expression of unwillingness to participate in these measures 
(and eventunlly in their linancing as well) and as unwihwss to 
hamper the implementi~tioli of those measures by those who voted 
‘in favour’ of them.” (I,,,./. Rqwrts fY6.2, p. 279.1 

23. Resolution 2145 (XXI) is a recommendation of the General 
Assembly concerning a mandated territory. With certain excePtion% 
recon~menclations have no binding force on member States of the Orga- 
nization. rt is therefore either in the law of mandates or in the Charter 
that justification for an exception must be discovered. 

24, First, let us rc-examine the question of revocation under the man- 
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le systkme des mandats tel qu’il fut ttabli h l’origine. Lestatut international 
du territoire sous mandat a Ctk dCfini par l’avis de la Cow en 1950 ct 
oil est conforme aux principes d’une saine interpretation que la Cow 
protkge la mise en ceuvre de son avis du 11 juillet 1950, 11011 seulement 
dans ses clauses individuelles mais encore par rapport h son but principal D 
(opinion individuelle de sir Hersch Lauterpacht, avis du I” juin 1956, 
C.1.J. Recoeil 1956, p. 45). C’est dans cet esprit qu’il faut rechercher si le 
pouvoir de rtvocation du mandat a CtC considtrt comme un @ICment du 
statut international dCfini par la Cour, soit dans I’avis de I950 qui cons- 
titue le plus large exposk des principes en la matikre, soit dans la pro&- 
dure et les ddbats annexes i\ cet avis. 

25. I1 faut rappeler le texte de la demande d’avis faite dans la rksolution 
du 6 dkembre 1949 de 1’AssemblCe gknkrale, sur le point (I) : 

(( L’Union sud-africaine a-t-elle compktence pour modifier le statut 
international du Territoire du Sud-Ouest africain ou, dans le cas 
d’une rtponse ncigative, qui a compttence pour dkterminer et modi- 
fier le statut international du Territoire? )) 

La question Ctait posCe de faGon assez g&&ale pour que, soit dans l’avis, 
soit dans les opinions, le problbme de la modification unilat8rale du statut 
par les Nations Unies Bit pu dtre CvoquC; I( d&erminer et modifier le 
statut 1) est la compktence la plus large, puisqu’elle permet h la fois de 
dkiinir et d&limiter les obligations actuelles, et aussi de les (I modifier 1). 
11 est done important de constater que le seul prononct de la Cow, en 
termes identiques dans la motivation et dans la rCponse & la demande 
d’avis sur le point c), a Ctt: 

(( que la compktence pour dkterminer et modifier le statut internatio- 
nal du territoire du Sud-Ouest africain appartient a 1’Union sud- 
africaine agissant avec le consentement des Nations Units )). 

Si la conclusion de la Cow rkpondait, g l’kpoque, & une prCtention du 
mandataire de modifier unilattralem.ent le statut, la formule de l’avis 
est absolue et elle ne comporte aucune indication visant des exceptions 
pour le cas de r&vocation unilatkrale du mandat, ou de modification 
partielle, moins importante, du statut par les Nations Unies. 11 faut re- 
connaitre que ni la Cow, ni aucun juge participant h la procedure de 
1950 n’ont envisagk I’existence d’un pouvoir de rkvocation appartenant 
aux Nations Unies en cas de violation des obligations du rnandataire. 

Ce n’est pas, cependant, que le probEme n’ait pas CtC soulevb devant 
la Cour a 1’Cpoque. Le memoire du Gouvernement des Bats-Unis avait 
abord6 la question (Statut international du Sud-Ouest qfiicaitl, C.I.J. 
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dates system as it was originally established. The international status of 
the mandated territory was defined by the Court’s Opinion of 1950, 
and “it is in accordance with sound principles of interpretation that the 
Court should safeguard the operation of its Opinion of 11 J~tly 1950 

not merely with regard to its individual clauses but in relation to its 
major purpose” (separate opinion of Judge Sir Hers& LaLrterpacht 
annexed to Opinion of 1 June 1956, Z,C../. Reports 1956, p, 45). It is in 
this spirit that enquiry must be made whether the power of revocation of 
the Mandate was, either in the 1950 Opinion which is the broadest 
account of the principles governing the matter, or in the proceedings 
and argum.ents preceding that Opinion, regarded as being an element of 
the international status defined by the Court. 

25. It will be recalled that the question put by point (c) of the request 
for opinion contained in the General Assembly resolution of 6 December 
1949 ran as follows: 

“Has the Union of South Africa Ihe competence to modify the 
international status of the territory of South West Africa, or, in the 
event of a negative reply, where does competence rest to determine 
and modify the international status of the territory?” 

This question was put in a sufficiently general way for it to have been 
possible, either in the Opinion of the Court, or in the separate and dis- 
senting opinions, to raise the question of unilateral modification of the 
status of the Territory by the United Nations; competence “to determ.ine 
and modify the status” is the widest kind of competence, since it enables 
the existing obligations both to be defined, and their limits stated, and 
also to be “modified”. Tt is therefore important to observe that the only 
statement by the Court on point (c), to be found in identical terms in the 
reasoning and in the reply itself, was: 

“that competence to determine and modify the international status 
of South West Africa rests with the Union of South Africa acting 
with the consent of the United Nations”. 

While it is true that the Court’s conclusion replied, at the time, to a 
claim by the ‘Mandatory to modify the status of the Territory unilaterally, 
the formula used in the Opinion is absolute, and does not contain any 
suggestion of exceptions, as for example the case of unilateral revocation 
of the Mandate, or of any partial, less substantial, modification of the 
status by the United Nations. It must be recognized that neither the 
Court nor any judge who took part in the 1950 proceedings was ready 
to admit the existence of a power of revocation appertaining to the 
United Nations in case of violation of the Mandatory’s obligations. 

This was not, however, because the problem was not raised before 
the Court at the time. The written statement of the United States Govern- 
ment touched OQ the question (Z.C.J. PIendings, hnfernntiond Stafus of 
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M&moire-s, p. 137-139) et le Secrttaire g&&al, dans son expose oral, lui 
avait dorm& assez d’importance pour en faire l’une de ses conclusions: 

(( QuatriBmement, la possibilitk d’une rkvocation en cas de viola- 
tion grave de ses obligations par un Mandataire n’ktait pas compl&e- 
ment exclue. On avait suggkri: que, dans une circonstance excep- 
tionnelle de cette nature, c’ttait au Conseil, ou 51 la Cow permanente, 
ou aux deux, qu’il appartiendrait de dkider. )) (Ibid., p, 234.) 

Puis l’expost dtveloppait la thkse d’(c une solution d’accord entre les Na- 
tions Unies et le Mandataire )) (ibid., p. 236, en italiques dans le texte) qui 
sera confirmke par la Cow dans sa rtponse & la question c). L’exposC sur 
ce point se terminait par: 

((La Cour internationale de Justice ne pourrait-elle &tre misc a 
meme de remplir un rBIe constructif? )I [pour l’interprttation et I’ap- 
plication du mandat] (ibid., p. 237). 

Sans tirer un argument dtcisif de ces faits, ils interdisent cependant 
de prttendre, 9 l’inverse, que la question de la r&vocation unilatkrale du 
mandat est exclue de la rkponse de la Cour B la question c) parce que le 
problbme n’avait pas dtk mention& dans la proctdure. Comme on le 
voit, il avait ttC pose par les Etats-Unis et par le SecrCtaire g&n&al. 

26. D&s le 14 dkcembre 1946, 1’Assemblke gtnkrale avait adopt& une 
rksolution 65 (I) invitant I’Union sud-africaine & proposer un accord de 
tutelle B l’examen de 1’AssemblCe gCn8rale. Et, depuis lors, se w&dent 
lcs invitations k nkgocier, rBsolution 141 (II) du 1”’ novembre 1947, 
rksolution du 26 novembre 1948, jusqu’a la demande. d’avis du 6 d&em- 
bre 1949. Aprbs I’avis du 11 juillet 1950, L’Assemblte g&kale a poursuivi 
ses efforts pour une nkgociation avec I’Union sud-africaine (rksolution 
449 A (V) du 13 dtcembre 1950; r&solution 570 A (VI) du 19 janvier 1952 
oh I’on trouve: (( Fait solennellement appel au Gouvernement de 1’Afrique 
du Sud pour qu’il reconsidbre sa position et le presse de reprendre des 
nkgociations , ). en vue de conclure un accord pour la compkte exkution 
de l’avis consultatifr); rkolution 651 (VII) du 20 dkcembre 1952 qui 
maintient les instructions de nkgocier donntes au Cornit spBcia1 des 
Cinq par les r&olutions 570 A (VI) du 19 janvier 1952, 749 A (VIII) du 
28 novembre 1953, etc.) Jusqu’& la onzi&me session en 1957, I’AssemblBe 
g&n&ale ne semble pas avoir conCu d’autre voie de solution pour le Sud- 
Ouest africain que celle de la ndgociation et ce n’est que dans une rtsolu- 
tion 1060 (XI) du 26 fkvrier 1957 que le Comitb du Sud-Ouest africain fut 
charge de rechercher Ies moyens juridiques ti la disposition des organes 
des Nations Unies, des Membres des Nations Unies OLI des anciens mem- 
bres de la Socidt6 des Nations; c’est de 18 que vint l’initiative de deux Etats 
Membres des Nations Unies et anciens membres de la SdN aboutissant 
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South West Ajkica, pp. 137-139) and the Secretary-General, in his oral 
statement, attributed sufficient importance to it to make it one of his 
conclusions : 

“Fourth, the possibility of revocation in the event of a serious 
breach of obligation by a mandatory was not completely precluded. 
It was suggested that in the event of an exceptional circumstance of 
this kind it would be for the Council or for the Permanent Court or for 
both to decide” (ibid., p. 234). 

Then the statement went on to discuss the notion of “a solution agreed 
between the United Nations and the mandatory Power” (ibid., p, 236, 
italics in the orig’inal), which was to be confirmed by the Court in its 
repIy to question (c), On this point, the statement ended as folIows: 

“Could not the International Court of Justice be put into a 
position to play a constructive role?” [for the interpretation and 
application of the Mandate] (ibid., p. 237). 

Without seeking to base a decisive argument on these facts, they do 
nevertheless make it impossible to advance the contrary argument that 
the reason why the question of unilateral revocation of the Mandate was 
not mentioned in the Court’s reply to question (c) was because the 
problem had. not been mentioned during the proceedings. As is apparent, 
it had been raised by the United States and by the Secretary-General. 

26. As early as 14 ‘December 1946, the General Assembly had adopted 
resolution 65 (I), inviting the Union of South Africa to propose a trustee- 
ship agreement for the consideration of the General Assembly. And from 
that time on, invitations to negotiate followed each other; resolution 141 
(II) of 1 November 1947, resolution of 26 November 1948, and so on up 
to the request for advisory opinion of 6 December 1949. After the Opinion 
of I1 July 1950, the General Assembly continued its efforts towards 
negotiation with the Union of South Africa (resolution 449 A (V) of 
13 ‘December 1950; resolution.570 A (VI) of 19 January 1952,inwhich the 
Assembly: “Appeals solemnly to the Government of South Africa to 
reconsider its position, and urges it to resume negotiations . . . for the 
purpose of concluding an agreement providing for the full implementation 
of the advisory opinion”; resolution 651 (VII) of 20 December 1952, 
which maintained the instructions to negotiate given to the Ad Hoc 
Committee of Five by resolution 570 A (VI) of 19 January 1952, resolu- 
tion 749 A (VIII) of 28 November 1953, etc.). Up to the time of the 
Eleventh Session, in 1957, the General Assembly does not seem to have 
conceived of any other means of solution of the problem of South West 
Africa than that of negotiation, and it was only in resolution 1060 (XI) 
of 26 February 1957 that the Committee an South West Africa was 
instructed to examine the legal means at the disposal of the organs of the 
United Nations, the Members of the United Nations, or the form.er 
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aux a&ts de la Cow de 1962 et 1966. La question poske au Comitk du 
Sud-Ouest africain etait: 

(( Que]]e est l’action juridique dent disposent /P.S W~UIWS & 1’0,:+ 
/zisatio/T &s ~utions Unies, les Membres de I’ONU OLI les cmciens 

membres de la SdN . . . pour assurer que 1’Union sud-nfricaine 
s’acquitte des obligations qu’elle a asstunk en vertu du Mandat...? )) 
(C’est moi qui souligne.) 

La ]igne g&&ale adoptbe par les Nations Unies Ctait done d’engager 
l’Afr-que du Sud B nkgocier LIII accord de tutelle, avec certaines tentatives 
d’ambnagement d’un statut international d’attente comme le rappelle 
l’avis dans son paragraphe 84. 

27. I1 suffira de constater que, entre 1950 et 1960, date des requ&les de 
1’Ethiopie et du Libkria, lorsqu’il s’agissait de poursuivre l’owvre accom- 
plie par la Cour dans son avis du 1 I juillet 1950, personne n’a soutenu 
qu’il existait un pouvoir de rkvocation du mandat par les organcs dcs 
Nations Unies, ou m&me unpouvoir de modification des rkgles du mandat 
par cette voie unilatkrale. Et la preuve se trouve dans les faits; il btait 
connu en 1960 qu’une prockdure contentieuse devant la Cow strait 
longue et comporterait des risques alors que, selon l’avis de la Cour 
aujourd’hui, il a toujours exist6 un pouvoir unilatkral de rBvocation du 
mandat par I’Assembke gknkrale, depuis le refus de I’Afrique clu Sucl de 
se soumettre & surveillance et de prtsenter des rapports SLIT son adrni- 

nistration du territoire. Le moins qu’on puisse dire cst que 1’Assemblke 
g&-kale n’ktait certes pas consciente d’avoir ce pouvoir en 19G0, lors- 
qu’elle secontentade fkliciter I’Ethiopieet le Liberia de Ieur initiative (r&o- 
lution 1565 (XV) du 18 dkembre 1960), et que les Etats opposks aux 

prktentions de I’Afrique du Sud n’en Ctaient pas plus avertis car, ainsi 
qu’on l’a vu en octobre 1966, il eilt BtC inflniment plus simple et plus 
rapide de ((modifier)) le mandat par action unilatC-rale dbs 1960, m&me 
aprk consultation de la Cow surla mkthode il employer, par une demande 
d’avis telle que celle B laquelle la Cow a maintenant r&pondu C.Y post 
,&to. Or cela ne fut jamais envisage avant la rkvocation prononcCe en 
octobre 1966, tellement I’idke d’un pouvoir unilatkral de revocation du 
mandat apparaissait fragile. 

28. En 1955, lors de I’avis sur la Pro&he ck vote npp(icaDle mx 
questions touchant /es rapports et phtitiom rclat(fs au Tcrritoire t/u Sd- 
Chest qfricain (avis du 7 juin 1955, C.I.J. Recucil 1955, p. 67 et suiv.), 
M. Lauterpacht Ctudia de manibreexhaustive tous les probl&mcs soulevks 
par la mise en Quvre de l’avis du 1 1 juillet 1950 et, parmi ceux-ci, celui de 
la situation juridique du mandataire qui refuserait systelllatiqLlenlelt de 
tenir compte des recornmandations qui lui sont actress&es (cf. opinion 
individuelle, P. 118, 120-121 et 122). II est important de rioter que, m&me 
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Members of the League of Nations; this was the source of the initiative 
of the two member States of the United Nations, who were also former 
Members of the League of Nations, which resulted in the Court’s Judg 
ments of 1962 and 1966. The question put to the Committee on South 
West Africa was: 

“What legal action is open to the organs of the United Nations, 
or to the Members of the United Nations, or to the former Members 
of the League of Nations . . . to ensure that the Union of South 
Africa fulfils the obligation assumed by it under the Mandate . , ,” 
(emphasis supplied]. 

The general line followed by the United Nations was thus to obtain 
a South African commitment to negotiate a trusteeship agreement, with 
certain attempts to arrange an interim international status, as theopinion 
recalls in paragraph 84. 

27. It will be sufficient to,observe that between 1950 and 1960, the 
date of the Applications filed by Ethiopia and Liberia, when it was a 
question of carrying on the work done by the Court in its Opinion of 
11 July 1950, no-one claimed that there existed a power of revocation of 
the mandate by the organs of the United Nations, or even a power lo 
modify the provisions of the mandate by such unilateral means. The 
facts afford the proof: it was known in 1960 that contentious proceedings 
before the Court would be lengthy and would involve some risk, whereas, 
according to the Court’s present Opinion, a power of unilateral revocation 
of the Mandate by the General Assembly has always existed, ever since 
the refusal by South Africa to submit to supervision and present reports 
on its administration of the Territory. The least that can be said is that 
the General Assembly was certainly not aware in 1960 that it had such 
power, when it contented itself with commending Ethiopia and Liberia 
upon their initiative (resolution 1565 (XV) of 18 December 1960), and 
that the States which opposed the claims of South Africa were no better 
informed since, as became apparent in October 1966, it would have been 
infinitely more simple and rapid to “modify” the mandate by unilateral 
action in 1960, even after having consulted the Court on the means to be 
used, by a request for advisory opinion similar to that to which the Court 
has now replied EX post facto. But this was never contemplated at any 
time before the revocation declared in dctober 1966, so flimsy did the 
idea of a unilateral power to revoke the Mandate appear. 

28. In 1955, at the time of the Opinion on Voting Procedure on Ques- 
tions Relating to Reports and Petitions Concerning the Territory of South 
West Africa (Advisory Opinion of 7 June 1955, I.C.J. Reports 1955, 
pp. 67 ff.), Judge Lauterpacht gave exhaustive study to all the problems 
raised by the implementation of the Opinion of 11 July 1950, including 
that of the legal position of a mandatory which systematically refused 
to take account of the recommendations addressed Lo it (cf. his separate 
opinion at pp. 118, 120-121 and 122). It is important to note that, even 
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lorsqu’il suppose atteinte ((la limite imperceptible entre 1’impropriCte et 
l’ill&galit& entre la discretion et l’arbitraire, entre l’exercice de la fact&C 
juridique de ne pas tenir compte de la recommandation et l’abus de cette 
facultes (p. 120), M. Lauterpacht ne se prononce pas sur la sanction 
juridique possible et passe sow silence I’idCe de revocation pour violation 
de l’obligation du mandataire d’agir de bonne foi. Le but de sa demons- 
tration est l’affirmation du caractere juridique de cette obligation, l’idte 
de sanction n’etant invoqute que comme une confirmation de ce caractere. 

29. La conclusion a tirer de la conduite des Nations Unies et des Etats 
1es PILLS directement inttressb a la solution du problbme du Sud-Ouest 
africain est que le pouvoir de revocation n’est pas un Clement du systeme 
des mandats tel qu’il fut Ctabli a I’origine. I1 n’est pas conforme 9 une 
interpretation raisonnable des pouvoirs de 1’AssemblCe get&ale en 
mat&e de mandats de decouvrir aujourd’hui qu’elle avait, depuis vingt- 
cinq ans, ce que le Conseil de la SdN n’avait pas revendique pour lui- 
m&me et ainsi, non seulement le moyen de rbvoquer le mandat mais, par 
la simple evocation de cette competence, la possibilite de contraindre le 
mandataire a lui rendre compte, argument qui ne futjamais employ& 

30. Le systeme decrit dans l’avis du 1 I juillet 1950, qui n’allait pas 
jusqu’a l’affirmation d’une obligation juridique de ndgocier un accord de 
tutelle, ne comporlait pas, mCme implicitement, la notion de revocation 
unilaterale, l’accent ayant 8tC mis de man&e exclusive sur I’idCe de nego- 
ciation entre Nations Unies et mandataire. Comme l’arret du 21 dtcembre 
1962 (affaires du Sud-Ouest africain) l’a expose ensuite, (1 le Conseil ne 
pouvait imposer ses vues au Mandataire . . . et le Mandataire pouvait 
demeurer sourd aux admonestations du Conseil)) (C.T.J. Recueif 1962, 
p. 337); l’avis de 1950 (Siatut international du Sud-Ouest qfricain) avait 
dit que (11e degre de surveillance a exercer par l’Assem.blee g&&ale ne 
saurait done depasser celui qui a ttt applique sous le regime des Man- 
dats . . . )) (C.I.J. Recueil1950, p. 138). 

La preuve de l’existence d’un pouvoir de revocation dans le regime des 
mandats n’a pas CtC faite. 

31. La seconde justification prCsentCe St l’appui de la revocation du 
mandat se refere a un pouvoir particulier des Nations Unies de decider la 
revocation, mdme si ce pouvoir n’existait pas a l’origine pour les mandats, 
par une sorte de transposition d’une regle g&r&ale sur la violation des 
trait&. On tente de justifier la resolution 2145 (XXI) dans ses effets, par 
ufi appel a la thtorie gemkale de la violation des obligations convention- 
nelles, en affirmant l’existence d’un droit pour les Nations Unies, comme 
partie a un trait& le mandat, de denoncer ce trait6 comme sanction du 
refus par l’autre partie, le mandataire, d’executer ses obligations. 

En premier lieu, l’idee que le regime du mandat est un traitt OLL rCsulte 
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when he supposes that the Mandatory had over-stepped “the impercep- 
tible line between impropriety and illegality, between discretion and 
arbitrariness, between the exercise of the legal right to disregard the 
recommendation and abuse of that right” (p. 120), Judge Lauterpacht 
does not pronounce on the possible legal sanctions, and makes no 
mention of the idea of revocation for violation of the obligation of the 
Mandatory to act in good faith. The purpose of his argument is the 
affirmation of the legal nature of that obligation, the idea of sanction 
only being relied on as a confirmation thereof. 

29. The conclusion to be drawn from the conduct of the United 
Nations and of the States most directly concerned by solution of the 
problem of South West Africa is that the power of revocation is not a 
feature of the mandates system as it was originally established. It is not 
consistent with any reasonable interpretation of the powers of the 
General Assembly in the field of mandates to discover today that it has 
had for 25 years what the Council of the League of Nations had never 
claimed, and thus has not merely means to revoke the Mandate, but also, 
merely by drawing attention to such power, the possibility of obliging 
the Mandatory to render account to it, which is an argument that was 
never employed. 

30. The system described in the Opinion of 11 July 1950; which did 
not go so far as to affirm. the existence of a legal obligation to negotiate 
a trusteeship agreement, did not entail, even implicitly, the concept of 
unilateral revocation, the accent being laid exclusively on the idea of 
negotiation between the United Nations and the Mandatory. As the 
Judgment of 21 ‘December 1962 in the Sou.th West Afiicacases subsequently 
explained, “the Council could not impose its own view on the mandatory 
. . . and the mandatory could continue to turn a deaf ear to the Council’s 
admonitions” (I.C.J. Reports 1962, p. 337); the 1950 Advisory Opinion 
on the International Status of South West Africa had said that “the degree 
of supervision to be exercised by the General Assembly should not there- 
fore exceed that which applied. under the mandates system. . .” (1.C.J. 
Reports 1950, p. 138). 

The existence in the mandates system of a power of revocation has not 
been proved. 

31. The second justification presented to support the revocation of 
the Mandate refers to a special power of the United Nations to take a 
decision to revoke it, even if such power did not exist with regard to 
mandates originally, by a sort of transposition of a general rule relating 
to violation of treaties. It is sought to justify resolution 2145 (XXI), with 
regard to its effects, by an appeal to the general theory of the violation 
of treaty obligations, and. by affirmation of the existence of a right for the 
United Nations, as a party to a treaty, namely the Mandate, to put an 
end to that treaty by way of sanction for the refusal of the other party, 
the Mandatory, to fulfil its obligations. 

In the first place, the idea that the mandates system is a treaty or 
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d’un trait6 n’est pas historiquement exacte, comme le rappelait M. Basde- 
vant : 

N La Cour a cru pouvoir se fonder sur le caractkre de trait6 reconnu 
par elle au Mandat Ctabli par la dCcision du Conseil de la SdN du 
17 decembre 1920. Je ne souscris pas li cette interprhtation. Je m’en 
tiens au caract&re de l’acte accompli par le Conseil de la SdN le 17 
dCcembre 1920 . . . 11 ne m’est pas apparu qu’h cette kpoque le caractere 
propre de cet acte du Conseil ait CtC contest& )) (C.I.J. Recueill962, 
p, 462; c’est moi qui souligne.) 

II faut ajouter que, mgme si l’on admet que le mandat est un trait& il 
n’y a pas dans le droit des trait& de rbgle permettant a une partie de 
mettre fin discrCtionnairement g un trait6 au cas oh elle soutient que 
l’autre partie a commis une violation du trait&. I1 faut un examen des 
prktentions contradictoires et l’une ne prCvaut pas’sur l’autre avant la 
dtcision d’un tiers, conciliateur, arbitre ou juge. 

32. Le rCgime du mandat ayant Ctt internationalement Btabli est 
devenu obligatoire dans les conditions 051 il a ttC Ctabli, c’est-h-dire sans 
qu’un pouvoir de rCvocation y ait Bt6 inclus. Pour modifier tout statut 
international de caractkre objectif, il faut lui appliquer les rhgles qui lui 
sont propres. La thbe de la competence unilat&ale de rCvocation du 
mandat par 1’Assemblte gCnCrale n’est fondCe que sur I’idCe de la nCcessi- 
tC, quelque apparence qu’on lui donne. Et la fin ne justifie pas les moyens, 
comme le rappelait M. Koretsky en 1962 (C.I.J. Recueil 1962, p. 268). 
Dire qu’un pouvoir est nkcessaire, qu’il dCcoule logiquement d’une 
certaine situation, est I’aveu de l’inexistence d’une justification juridique. 
NBcessitb n’a pas de loi, dit-on; c’est en effet qu’on sort du droit lorsqu’on 
invoque la nCcessit6. 

33. Dans ces conditions, le probl&me des consCquences juridiques de la 
rCsolution 2145 (XXI) et des r&olutions connexes du Conseil de sCcuritt 
se pose pour moi d’une man&e trbs diffkrente de celle que la Cour adopte. 
Comme l’ont dit M. Lauterpacht en 1955 et M. Koretsky en 1962, je 
considbre que les recommandations de I’Assemblte g&n&ale ne creent pas 
~~d’obligation juridique de passer & extcution, bien qu’en certaines 
circonstances elles constituent une autorisation legale pour les membres 
d&id& ZI s’y conformer soit individuellement soit collectivement 1) (C.I.J. 
Recueil195.5, p. 115). En la presente affaire, faute de pouvoir de rCvocation 
dans le rtgime du mandat, ni 1’AssemblCe g&&ale, ni m&me le Conseil de 
stcuritC ne peuvent faire naitre ce pouvoir ex nilzilo. I1 y a done des re- 
commandations, hautement respectables, mais qui n’obligent pas juridi- 
quement les Etats Membres a une action communautaire ou individuelle. 
Cette th&se classique fut exposCe 21 la Cour par le rep&entant de 1’IJRSS 
dam l’affaire de Certaines dt!penses des Natiom Unies (exposk Ccrit, C.I.J, 
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results from a treaty is not historically correct, as was recalled by Judge 
Basdevant: 

“The Court has felt able to rely on what it recognizes as the treaty 

character of the ‘Mandate established by the decision of the Council 
of the League of Nations of 17 December 1920. I do not subscribe 
to this interpretation. I adhere to the character of the instrument 
made by the Council of the League of Nations on 17 December 1920 
.a, I have not found anything to indicate that at thnt t&e the par- 
ticular character of the Council’s instrument was disputed” (1.c.~. 
Reports 1962, p. 462; emphasis supplied). 

It must be added that, even if one concedes that the Mandate is a 
treaty, there is no rule in the law of treaties enabling one party at its 
discretion to put an end to a treaty in a case in which it alleges that the 
other party has committed a violation of the treaty. An examination of 
the rival contentions is necessary, and the one cannot prevail over the 
other until there has been a decision of a third party, a conciliator, an 
arbitrator or a tribunal. 

32. The mandates system having been established on the international 
level, it became binding subject to the conditions on which it was estab- 
lished, that is to say without the inclusion therein of any power of 
revocation. To modify any international status of an objective kind, 
there must be applied thereto the rules which are proper to il. The 
argument for the unilateral power of revocation of the mandate by the 
General Assembly has no basis but the idea of necessity, however it may 
be clothed. And, as Judge Koretsky recalled in 1962, the end does not 
justify the means (I.C.J. Reporls 1962, p. 268). To say that a power is 
necessary, that it logically results from a certain situation, is to admit the 
nonFexistance of any legal justification. Necessity knows no law, it is 
said; and indeed to invoke necessity is to step outside the law. 

33. In these circumstances, for me the problem of the legal consequen- 
ces of resolution 2145 (XXI), and of the related resolutions of the Security 
Council, arises in a way very different from that adopted by the Court. 
As Judge Lauterpacht said in 1955, and as Judge Koretsky said in 1962, 
I consider that the recommendations of the General Assembly, “although 
on proper occasions they provide a legal authorization for Members 
determined to act upon them individually or collectively, . , . do not create 
a legal obiigation to comply with them” (I.C.J. Reports J955, p. 115). 
In the present case, in the absence of a power of revocation in the man- 
dates system, neither the General Assem.bly nor even the Security 
Council can cause such a power to come to birth ex nihilo. Thus we have 
here recommendations which are eminently worthy of respect, but which 
do not bind member States legally to any action, collective or individual. 
This classic view was laid before the Court by the representative of the 
USSR in the case concerning Certain Expenses of the United Nations 
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Mhoires, p. 273; exposC oral, ibid., p. 411-412). En 1962 et en 1970, la 
France a tgalement soutenu que les Nations Unies ne pouvaient, par la 
voie des recommandations, 1Cgifker et contraindre les Etats Membres 
(C.I.J. M6moires, Certaines dtipenses des Nations Unies, p. 133-134; exposC 
Ccrit dans la prksente affaire, C.I.J. Mkmoires, vol. I, p. 365-368, avec le 
rappel des r&serves faites I( maintes fois )), ibid., p. 368, note I ; voir aussi 
la dklaration du Gouvernement des Etats-Unis B propos de l’attitude de 
certains Etats aprks l’avis sur Certaines dt!penses des Nations Unies, 
notamment sur le problkme du double standard parmi les Etats Membres, 
Nations Unies, dot. A/AC.12l/SR.lS.Corr. 1). 

La kolution 2145 (XXI) est une recommandation dont la portCe 
politique est considkrable mais les Etats Membres des Nations Unies, 
m&me ceux qui I’ont votCe, ne sont pas tenus par une obligation juridique 
d’agir conformCment B ses dispositions et ils demeurent libres de dkter- 
miner leur action. 

34. I1 reste a examiner l’argument que le Conseil de skuritt a, s’il en 
ttait besoin, (I confirm& )) la rtsolution 2145 (XXI) (cf. en ce sens I’exposC 
oral du Gouvernement des Etats-Unis, audience du 9 mars 1971). Mais 
comment un acte irrtgulier peut-il &tre rendu ltgitime par un organe qui 
n’a d&lark qu’en (( prendre acte D ou en (( tenir compte D? Rtgulariser un 
acte signifie le pouvoir de faire soi-m&me ce que le premier organe n’a pu 
faire valablement. Et le Conseil de skcuritk n’a pas, par lui-mbme, plus de 
pouvoir de rkvoquer le mandat que 1’Assemblte g&n&ale, si ce pouvoir de 
r&vocation n’existait pas dans le systkme des mandats. Le probkme 
demeure. 

Quanta la thkse selon laquelle les articles 24 et 25 de la Charte per- 
mettent au Conseil de sCcuritC d’intervenir directement dans la rkvocation 
du mandat et de prendre des dkisions obligatoires pour les Etats parce que 
la situation a CtC traitCe en relation avec le maintien de la paix et de la 
s&wit6 internationales, c’est une nouvelle tentative pour modifier les 
principes de la Charte sur les pouvoirs reconnus par les Etats aux organes 
qu’ils institukrent. II ne sunlit pas de dire qu’une affaire a un (( Ccho )) sur le 
maintien de la paix pour que le Conseil de s6curitC se transforme en 
gouvernement mondial. La Cow a bien dCfini les conditions de la Charte: 

(( Ceci n.‘Cquivaut pas & dire que l’organisation soit un Etat, ce 
qu’elle n’est certainement pas, OLI que sa personnalitk .juridique, ses 
droits et ses devoirs soient les m&mes que ceux d’un Etat. Encore 
moins cela Cquivaut-il & dire que l’organisation soit un (( super-Etat ~1, 
quel que soit le sens de cette expression. )) (C.I.J. Recueil 1949, 
p. 179.) 

35. I1 n’y a pas d’exemple d’affaire portte devant le Conseil de stcuritt 
oti I’un des Etats Membres ne puisse prttendre que la persistance d’une 
certaine situation Porte atteinte, immkdiate ou lointaine, au maintien de 
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(written statement, I.C..J. Pleac&s, p. 273 ; oral statement, ibid., pp. 41 I f.). 
In 1962 and in 1970, France also argued that the United Nations could 
not, by way of recommendation, legislate so as to bind member States 
(I. C. J. Pleadings, Certain Expenses qf the United Nations, pp. 133 f.; 
written statement of France in the present case, Pleadings, Vol. I, pp. 365- 
368, with the reminder of frequently expressed reservations, ibid., p. 368, 
note; see also the declaration of the United States Government on the 
attitude of certain States folfowing the Opinion on Certain Expenses of 
the United Nations, in particular on the problem of the double standard 
obtaining among member States: UN dot. A/AC.121/SR.lS’.Corr.l). 

Resolution 2145 (XXI) is a recommendation with considerable political 
impact, but the member States of the United Nations, even including 
those which voted for its adoption, are under no legal obligation to act 
in conformity with its provisions, and remain free to determine their 
own course of action. 
’ 34. There is still to be considered the argument that the Security 
Council has, if need be, “confirmed” resolution 2145 (XXI) (cf. the 
statements made in this sense on. behalf of the United States Government 
by Mr. Stevenson, hearing of 9 March 1971). But how can an irregular 
act be rendered legitimate by an organ which has declared only to have 
“taken note” of it or “taken it into account”? To regularize an act 
connotes the power of doing oneself what the first organ could not 
properly do, And the Security Council has no more power to revoke 
the Mandate than the General Assembly, if no such power of revocation 
was embodied in the mandates system. Hence the problem remains. 

As for the contention that the Security Council was entitled under 
Articles 24 and 25 of the Charter lo intervene directly in the revocation 
ofthe Mandate and take decisions binding on States because the situation 
was being dealt with under the head of the maintenance of international 
peace and security, that is another attempt to modify the principles of 
the Charter as regards the powers vested by States in the organs they 
instituted. To assert that a matter may have a distant repercussion on 
the maintenance of peace is not enough to turn the Security Council into 
a world government. The Court has well defined the conditions of the 
Charter : 

“That is not the same thing as saying that [the United Nations] 
is a State, which it certainly is not, or that its legal personality and 
rights and duties are the same as those of a State. Still less is it the 
same thing as saying that it is a ‘super-state’, whatever that expression 
may mean.” (I.C.J. Reports 1949, p. 179.) 

35. There is not a single example of a matter laid before the Security 
Council in which some member State could not have claimed that the 
continuance of a given situation represented an immediate or remote 
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la paix. La Charte a CtC Ctablie avec trop de prtcautions pour en laker 
d&wire 1’Cquilibre. Ici encore on peut rappeler les formules du reprdsen- 
tant de I’URSS devant la Cour en 1962 : 

(I Le fait d’opposer l’efficacitk de l’organisation des Nations Unies 
& l’observation des principes de la Charte des Nations Unies est 
juridiquement dkpourvu de tout fondement, tout comme ii est 
dangereux. II est Cvident pour tous que le respect des principes de la 
Charte des Nations Unies est la condition ntcessaire de I’efficacitb 
des Nations Unies. L’expCrience des Nations Unies prouve clairement 
que c’est seulement en se fondant SLIT la stricte observation des 
principes de la Charte des Nations Unies clue l’organisation peut 
devenir un instrument efficace du maintien de la paix et de la stcuritC 
internationales et du dkveloppement de relations amicales entre 
Etats. )) (C.I.J. M&wires, Certaines d&penses des Nations Unies 
(article 17, pmagraphe 2, de la Chnrte), p. 41 I-412, traduction du 
Greffe; voir aussi I’exposC Ccrit du Gouvernement fran$ais dans la 
m&me affaire, eod. lot., p. 134; cf. la dklaration faite au Parlement 
au nom du Gouvernem.ent du Royaume-Uni sur la nature juridique 
de l’obligation rdsultant de recommandations du Conseil de sCcuritC 
dans Hansard, vol. 812, no 96, 3 mars 1971, p. 1763 et suiv.) 

C’est ce qu’avaient bien marqu6 dans le cltbat sur la prksente affaire 
les dClCgu& de plusieurs Etats au Conseil de sCcuritC, qui indiqukrent que 
la seule faGon d’obliger les Etats efit CtB de prendre en Conseil une 
dkision fondCe sur le chapitre VII de la Charte, apres avoir procCdC aux 
constatations nkessaires, mtthode que le Conseil choisit de ne pas 
adopter. 

La mesurede la solidaritk acceptke dans une organisation internationale 
est fixCe par I’acte constitutif. On ne peut la modifier ulttrieurement par 
uneinterprktation fondte sur des buts et principes toujours trks largement 
&on&, tels la coopkration internationale ou le maintien de la paix. 
Sinon, ,une association d’Etats cr&e pour assurer une coop&ration inter- 
nationale ne se diffkrencierait en rien d’une fkdkration. Ce serait pr8cisB 
ment le (( super-Etat 1) que les Nations Unies ne sont pas, 

36. 11 n’y a done pas d’autres conskquences pour les Etats que l’obliga- 
tion d’examiner de bonne foi la mise en ceuvre des recommandations 
faites par I’AssemblCe gCnCrale et le Conseil de s6curitC sur la situation de 
la Namibie (cf. dkclaration orale des Etats-Unis, par, IV infine, audience 
du 9 mars 1971). 

37. 11 me parait impossible cependant de s’arreter $I ces seules consta- 
tations juridiques, vu l’importance des intCr&ts humanitaires en cause et 
celle de la question de principe posCe devant la Cour depuis plus de vingt 
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threat to the maintenance of peace, But the Charter was drawn up with 
too much precaution for the disturbance of its balance to be permitted. 
Here again the words used before the Court in 1962 by the Soviet represen- 
tative are apposite: 

“The opposing of the effectiveness of the United Nations Organiza- 
tion to the observance of the principles of the United Nations 
Charter is legally groundless and dangerous. It is clear to everyone 
that the observance of the principles of the United Nations Charter 
is the necessary condition of the effectiveness of the United Nations. 
The experience of the United Nations clearly shows that only on the 
basis of the strict observance of the principles of the United Nations 
Charter can the Organization become an effective instrument for the 
maintenance of international peace and security and the development 
of friendly relations among States.” (I.C.J. Pleadings, Certain 
Expenses qf the United Nations (Article 17, paragraph 2, qf the Char- 
ter), pp. 411 f. ; see also the French Government’s written statement 
in the same case, ibid., p. 134, and cf. the parliamentary statement of 
H.M. Government on the legal nature of obligations arising out of 
Security Council recommendations: Hansard, Vol, 812, No. 96, 
3 March. 1971, pp. 1763 ff*) 

The same point was stressed by the delegates of several States in 
Security Council discussions of the matter with which the Court is now 
concerned. They pointed out that the only way of laying States under 
obligation would be for the Council to take a decision based on Chapter 
VII of the Charter after proceeding to effect the requisite determinations, 
a method which the Council chose not to adopt. 

The degree of solidarity accepted in an international organization is 
fixed by its constitution. It cannot be subsequently modified through an 
interpretation based on purposes and principles which are always very 
broadly defined, such as international co-operation or the maintenance 
of peace. Otherwise an association of States created with a view to inter- 
national co-operation would be indistinguishable from a federation. ‘It 
would be precisely the “super-State” which the United Nations is not. 

36. There are therefore no other consequences for States than the 
obligation of considering in good faith the implementation of the 
recommendations made by the General Assembly and the Security 
Council concerning the situation in Namibia (cf. oral statement on be- 
half of the United States, hearing of 9 March 1971, section IV injne). 

* * * 

37. Nevertheless, considering the importance of the humanitarian 
interests at stake and of the question of principle raised before the Court 
for over 20 years, one cannot, I feel, merely record these legal 
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ans. 11 serait regrettable de ne pas indiquer les moyens de poursuivre 
l’ccmvre de la Cour de 1950. J’estime clue la COW pouvait approcher la 
question posbe par le Conseil de stcuritk d’une maniBre diffbrente, plus 
conforme g ses traditions, et qui eilt ouvert ~UX Nations Unies des pers- 
pectives de solution au lieu d’une impasse. Cette approche n’ayant pas 
6th retenue,je ne puis qu’en indiquer Ies grandes lignes. 

Ce qui est essentiel dans une demande d’avis, comme dans une requ&e 
contentieuse, c’est son objet, non les motivations prdsentdes au cows de 
la prockdure. Le juge saisi d’une affaire doit juger cette affaire et non 
une autre (cf. SociCte’ comnercialc de Belgipre, C.P.J.I. s&k A/B no 78, 
p. 173; P&her/es, C.I.J. Recueil 1951, p. 126 sur odes &ments qui ,.. 
pourraient fournir les motifs de l’arr&t et non en constituer l’ob.jet 1) 1; de 
m&ne, dans l’arr&t des Minquiers et Ecrdhous, la Cour distingue entre les 
raisons invoqukes et les demandes, C.I.J. Reweil1953, p. 52). La demande 
faite a la Cow Ctait de dhfinir le statut iuridique actuel de la Namibie, les 
prktentions contradictoires des Etats *?&ant que des explications propo- 
stes B la Cow, les uns tenant que la rkvocation du mandat est dkfinitive, 
les autres qu’elle est douteuse ou ilkgale. Mais la demande est vkritable- 
ment de faire dkclarer par la Cour ce qu’il est aclvenu du mandat et 
quelles sont les conskquences juridiques dc diverses actions, soit du 
mandataire, soit des Nations Unies. La Cour pouvait Idpondre B cette 
demande par d’autres motifs que ceux qui furent invoquk clevant elk et 
par un autre systkne de raisonnement, k la seule condition de ne pas 
rkpondre d une autre demande clue celle qui fut formuke, Cvitant ainsi de 
transformer l’affaire ((en un autre diffbrend dont le cnrrrctPre ne serait pas 
le meme D (C.P.J.I, skrie A/B no 78, p. 173; c’est moi qui souligne). 

38. L’avis de 1950 dCfinit le Sud-Ouest africain comme (( un territoire 
soumis au Mandat international assumB par 1’Union sud-africaine le 
I7 dtcembre 1920 1) (C,Z.J. Reclreil1950, p. 143). II existe done un rCgime 
international de mandat, en vigueur tant qu’il n’y a pas ttP; mis fin par un 
procCdC opposable juridiquement k tous lcs Etats intCressCs. La protec- 
tion des perrples non encore pleinement capables de se gouverner eux- 
msmes constituant (( une mission sacrCe de civilisation 11, rCalisCe dans le 
statut de mandat en 1920, a continue cle porter elTet. La Cow, en 1950, 
avait montrb la voie juridique d suivre pour modifier et, Cventuellement, 
terminer le statut, C’est cette voie qu’il fallait suivre. 

39. Certes l’avis consultatif du 11 juillcl 1950 n’a pas imposC h I’Afri- 
que du Sud, comme une obligation juridique, la conclusion d’un accord 

1 Le texte an&is de I’arrSt ne rend pm aussi clniremenl lo distinction cntre 
motifs et objet, mais c’est le texte franpis qui fait foi. 
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findings and leave the matter there. It would be regrettable not to indicate 
means of pursuing what the Court established in 19.50. It was in my 
view open to the Court to adopt towards the question put by the Security 
Council a different approach, one which would not only have been more 
in conformity with its traditions but aiso have offered the United Nations 
some prospects of a solution, instead of an impasse. However, as that 
approach was not adopted, I cannot do more than outline it. 

What is essential in the case of a request for advisory opinion, as in 
that of a contentious application, is its actual subject, not the reasoning 
advanced in the course of the proceedings. A court seised of a matter 
must judge that matter and not another (cf. SocW Commerciak de 
Belgique, P.C.I.J., Series A/B, No. 78, p. 173; Fisheries, I.C.J. Reports 
1951, p. 126 concerning “des Pleinents qui . , . pourraient ~fournir /es 
mot13 de l’arre”t et non en constituer l’objet I”; similarly, in the Minquiers 
and Ecrehos Judgment, I.C.J. Reports 1953, p. 52, the Court distinguished 
between the reasons advanced and the requests made). The request made 
to the Court was that it should define the present legal status of Namibia, 
and the opposing contentions of States were no more than explanations 
proposed to the Court, some holding that the revocation of the Mandate 
was final, others that it was dubious or illegal. But this is veritably a 
request that the Court declare what has become of the Mandate and what 
are the legal consequences of various actions, whether on the part of the 
Mandatory or on the part of the United Nations. The Court was at 
liberty to reply to that request with reference to other reasons than 
those advanced before it, and by another system of argument, on one 
condition, that it did not reply to another request than that formulated 
and that it thus avoided transforming the case “into another dispute 
which is different in character” (P.C.I.J., Series A/B, No. 78, p. 173; my 
emphasis). 

38. The 1950 Advisory Opinion defines South West Africa as “a 
territory under the international Mandate assumed by the Union of 
South Africa on December 17th 1920” (I.C.J. Reports 1950, p. 143). Thus 
there exists an international mandatory r6gime which remains in force 
for so long as it has not been ended by a procedure legally opposable 
to all States concerned. The principle of the protection of peoples not 
yet fully capable of governing themselves, constituting “a sacred trust of 
civilizatioti” concretized in the mandate status of 1920, still holds good. 
The Court had in 1950 shown the legal path to follow in order to modify 
and, if so desired, terminate that status. It was that path which ought to 
have been followed. 

39. The Advisory Opinion of II July 1950 did not, to be sure, impose 
upon South Africa, as a legal obligation, the conclusion of a trusteeship 

1 The English text of the Judgment does not render so clearly as the French, 
which is the authdritative text, the distinction between reasons (motifs) and subject- 
matter (objet). 
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de tutelle. En n’allant pas jusqu’k l’extr&me logique de la position de 
principe qu’elle prenait en disant : (( Rien ne permet de conserver les droits 
d&iv& du Mandat, tout en repudiant les obligations qui en dkcoulent 1) 
(C.I.J. Recueil 1950, p, 133), la Cour refusait de dire qu’il y avait une 
obligation de transformer le mandat en tutelle, parmi les obligations du 
mandataire. Mais la discussion ne s’arr&te pas 18, comme le montre la 
suggestion faite par M. Charles De Visscher, dans des Ccrits postkrieurs 
complktant les vues exprimkes dans son opinion de 1950 sur la portte de 
l’obiigation de rkgocier (C.I.J. Recueil 1950, p. 186 et suiv.) ainsi que 
l’examen du problbme par M. Lauterpacht en 1955 (par. 28, supra). 

40. J’estime que la Cour devait reprendre les observations de ces deux 
juges et les mettre en ceuvre dans son avis. Dans son arrGt du 20 fkvrier 
1969 (affaires du Plateau continental de la mer du Nerd, C.I.J. Recueil 
1969, p. 48), la Cow a rappel6 le contenu de toute obligation de ntgocier, 
d$ dkfinie dans l’avis consultatif sur.le Trajic.ferroviaire entre la Lithzranie 
et la Pologne: l’obligation (( n’est pas :seukment d’entamer des nkgociations, 
mais encore de les poursuivre autant qtie possible, en we d’arriver & des 
accords )) (C.P.J.I. sCrie A/B 12’ 42, p. 116) et, en ce qui concerne l’arr&t de 
1969, la Cour disait que les nCgociations men&es dans les affaires du 
Plateau continental de la mer du Nord n’avaient pas satisfait 9 ces condi- 
tions, 

41. Rappelons brievement la thtse du Gouvernement de 1’Afrique du 
Sud sur l’impossibilitk oti il s’est trouve de nkgocier avec les Nations 
Unies aprk l’avis du 11 juillet 1950: cette thbse est exposke de faGon fort 
Claire dans le centre-mkmoire sud-africain et la plaidoirie du 11 octobre 
1962 (C.I.J. Me’moires, Sud-Ouest qfricain, vol. II, p. 86-95, et vol. VII, 
p. 241-250). Selon ce gouvernement, le ComitC special dtabli en 1950 et le 
ComitC du Sud-Ouest africain en 1953 avaient comme mission de recher- 
cher les moyens de mettre en ceuvre l’avis consultatif; de msme, Id Comitt 
des bons offices Ctabli en 1957 devait rechercher un accord qui conserve- 
rait au territoire pris dans son ensemble un statut internationalet qui soit 
conforme aux buts des Nations Unies. L’argument de 1’Afrique du Sud 
est fond4 sur ces termes de rCf&rence p&is et en fait la cause de l’absence 
de nkgociation pour la mise en ceuvre de l’avis de 1950. C’est ainsi que 
1’Afrique du Sud offrit en 1959 d’cc entrer en discussion avec un organisme 
ad Izoc des Nations Unies qui pourrait &tre constitu6 aprbs consultation 
avec le Gouvernement de 1’Union et qui aurait toute possibilitk d’aborder 
sa mission de fac;on constructive, permettant les plus amples discussions 
et l’examen de toutes les possibilitCs 1); cette dklaration fut reprise en 1960 
en termes identiques (cod, lot., vol. I, p, 83, m&moire de 1’Ethiopie; 
vol. II, p. 91, centre-m&moire sud-africain). 

42. De son c&C, 1’Assemblke g&&ale, dkjB avant l’avis de 1950, en 
1946, 1947 et 1948, par trois rksolutions successives, avait invitC 1’Afrique 
du Sud g nkgocier un accord de tutelle. AprBs que la Cow eut d&lark que 
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agreement. The Court refrained from taking to its logical extreme the 
position of principle which it adopted in saying “To retain the rights 

derived from the Mandate and to deny the obligations thereunder could 
not be justified” (I.C.J. .Reports 1950, p. 133) and declined to say that the 
Mandatory’s obligations included that of converting the Mandate into a 
trusteeship agreement. But that is not the end of the matter, as is shown 
by the suggestion of Judge De Visscher made in subsequent writings 
supplementing the views of his 1950 Opinion on the purport of the 
obligation to negotiate (1.C.J. Reports 19.50, pp. 186 ff,) and also the 
treatment of the problem by Judge Lauterpacht in 1955 (para. 28 above), 

40. In my view the Court should. in its present Opinion have taken up 
and acted upon the observations made on this point by the two judges 
mentioned. In its Judgment of 20 February 1969 (North Sea Continental 
S/x$; I.C.J. .Re~mrs 1969, p. 48) it recalled the import of any obligation 
to negotiate, already defined. in the Advisory Opinion on Rnilwny Traffic 
between Litfzwnnicr nncl Pol~nrl: it is an obligation “not to enter into 
negotiations but also to pursue them as far as possible with a view to 
concluding agreements” (P.C.I.J., Series A/B, No. 42, 1931, p. 116). In 
1969 the Court found that the negotiations conducted prior to the North 
Sen Continenfnl5’l~elf cases had not satislied that condition. 

41. Let us briefly recall the position hereon of the South African 
Government, which is to the effect that it was impossible for it to negotiate 
with the United Nations following the Advisory Opinion of 11 July 1950, 
This contention is very clearly argued in the South African Counter- 
Memorial and. the oral statement of 1 I October 1962 (L.C.J. Pleadings, 
South West &%a, Vol. TI, pp. 86-95, and Vol. VII, pp, 241-250). Accord- 
ing to that Government the Ad Hoc Committee set up in 1950 and the 
Comm.ittee on South West Africa in 1953 had been charged to seek ways 
and means of implementing the Ad.visory Opinion: similarly, the Good 
Offices Committee set up in 1957 was to seek an agreement whereby 
the Territory as a whole would continue to have an international status 
consistent with the purposes of the United Nations. South Africa’s 
argument is based on these strict terms of reference and. indentifies them 
as the cause of the absence of any negotiations with a view to the im- 
plementation of the 1950 Opinion, Thus in 1959 South Africa ofleered 
“to enter into discussions with an appropriate United Nations ad hoc 
body that might be appointed after prior consultation with the South 
African Government and which would have a full opportunity to ap- 
proach its task constructively, providing for fullest discussion of al1 
possibilities”, and this statement was repeated in identical terms in 1960 
(ibid., Vol. I, p. 83, Mimorial of Ethiopia; and Vol. II, p. 91, Counter- 
Memorial). 

42. Even before the 1950 Opinion the General Assembly, by successive 
resolutions in 1946, 1947 and 1948, had for its part thrice called UPOn 
South Africa to negotiate a trusteeship agreement. After the Court had 
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I’Afrique du Sud n’avait pas I’obligation juridique de placer Je territoire 
sous le rCgime de tutelle, de nombreuses tentatives furent faites par 
L’Assemblke, que le present avis rappelle dans le paragraphe 84 (voir 
aussi par. 26, supra). 

43, On peut rtsumer, trks sommairement, l’opposition des thbes de la 
manike suivante. Les Nations Unies cherchaient & aboutir & la nkgocia- 
tion d’un accord de tuteile; 1’Afrique du Sud ne voulait pas transformer 
le mandat en tutelle. I1 faut rechercher qui a abuse de sa position juridique 
dans cette controverse sur 1’Ctendue de l’obligation de nkgocier. La 
diffkrence dans l’apprkiation du problbme juridique en 1950 et au- 
jourd’hui Porte uniquement sur ce point. En 1950 la Cow ne pouvait 
envisager dans son avis l’hypothkse que l’obligation de comportement 
reconnue par elle B l’tgard de 1’Afrique du Sud en dkclarant qu’un accord 
devrait &tre conclu pour modifier le mandat rencontrerait des difficult& 
d’application; d’oti le silence sur ce point. Mais les rbgles g&&ales sur 
l’obligation de nigocier suffisent. Si une nkgociation avait ttk entamke de 
bonne foi et si, g un moment donnt, sur des points p&is objectivement 
discutables, I’accord n’avait pu se faire, on pourrait soutenir que l’avis de 
1950 sur l’inexistence d’une obligation juridique de mettre le territoire 
sous tutelle emp&che d’aller plus loin, parce que, dans cette hypothkse, 
le refus d’acceptation d’un projet d’accord de tutelle par le mandataire 
pourrait &tre jugt raisonnablement justif& (( Nulle partie ne peut p&en- 
dre imposer ses conditions & l’autre )) (C.Z,J. Rewed 1950, p, 139). Mais les 
faits sont diff&ents: il n’y ajamais eu de commencement de la nkgociation 
pour un accord de tutelle par le fait de I’Afrique du Sud. La violation de 
la r&gle de droit en l’espkce est la violation de l’obligation de ntgocier de 
bonne foi Dire que les Nations Unies devaient accepter la nkgociation 
d’un accord autre qu’un accord de tutelle selon les bases proposkes par 
1’Afrique du Sud est de la part de ce gouvernement interpreter l’avis de 
1950 contrairement a son sens et abuser de sa qualitk de partie qualifiCe 
pour modifier le mandat. En voulant imposer aux Nations Unies sa 
propre conception de l’objet de la nkgociation pour la modification et la 
transformation du mandat, 1’Afrique du Sud n’a pas rempli l’obligation 
de comportement institude par l’avis de 1950. 

Par centre les Nations Unies n’abusaient aucunement de leur situation 
.iuridique en refusant toute autre nbgociation que celle qui aboutirait & 
un accord de tutelle, car tel etait bien le but reconnu par l’avis de 1950 et 
dbj& envisag6 par la rtsolution de la SociW des Nations du 18 avril 1946. 
(( L’intention a 6videmment CtC de sauvegarder les droits des Etats et des 
peuples en toutes circonstances et k tous Cgards, jusqu’g ce que chaque 
territoire soit plact so us le RBgime de Tutelie 1) (C.Z.J. Read 1950, p. 134). 
Les Nations Unies auraient pu 1Cgitimement constater cette situation 
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found that South Africa was under no legal obligation to bring the 
Territory within the trusteeship system, the Assembly took many further 
initiatives to which paragraph 84 of the present Opinion alludes (see also 
para. 26 above). 

43. The conflict of standpoints can be roughly summarised as follows: 
The aim of the United Nations was to arrive at the negotiation of a 
trusteeship agreement, whereas South Africa did not want to convert the 

Mandate into a trusteeship. It is necessary to determine which party has 
been misusing its legal position in this controversy on the extent of the 
obligation to negotiate. The difference in the appreciation of the legal 
problem as between 19SO and. today bears solely on that point. In 1950 
the Court was unable, in its Opinion, to envisage the hypothesis that 
difficulties might arise over the implementation of the obligation to 
observe a certain line of conduct which it found incumbent on South 
Africa in declaring that an agreement for the modification of the Man- 
dateshould be concluded; hence its silence on that point. But the general 
rules concerning the obligation to negotiate suffice. If negotiations had 
been begun in good faith and if, at a given juncture, it had been found 
impossible to reach agreement on certain precise, objectively debatable 
points, then it might be argued that the Opinion of 1950, finding as it 
had that there was no obligation to place the Territory under trusteeship 
prevented taking the matter further, inasmuch as the Mandatory’s 
refusal to accept a draft trusteeship agreement could in that case reason- 
ably be deemed justified: “No party cm impose its terms on the other 
party” (I.C.J. Reprts lY50, p. 139). But the facts are otherwise : negotia- 
tions for the conclusion of a trusteeship agreement never began, and for 
that South Africa was responsible. The rule of law infringed herein is the 
obligation to negotiate in good faith. To assert that the United Nations 
ought to have accepted the negotiation of anything other than a trustee- 
ship agreement on bases proposed by South Africa, that, coming from 
the Government of South Africa, is to interpret the 19.50 Advisory 
Opinion contrary to its meaning and. to misuse the position of being the 
party qualified to modify the Mandate. III seeking to impose on the 
United Nations its own conception of the object of the negotiations for 
the modification and transformation of the Mandate, South Africa has 
failed to comply with the obligation established by the 1950 Opinion to 
observe a certain line of conduct. 

The United Nations, on the other hand, was by no means misusing its 
legal position when it refused to negotiate with any other end in view 
than the conclusion of a trusteeship agreement, for such indeed was the 
goal acknowledged by the 1950 Opinion and already envisaged by the 
League of Nations resolution of 18 April 1945. “It obviously was the 
intention to safeguard the rights of States and peoples und.er all circum- 
stances and in all respects, until each territory should be placed under the 
Trusteeship System” (I.C.J. Reppom 1950, p. 134). It would have been 
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d’impasse dans la ntgociation et mettre en demeure 1’Afrique du Sud de 
remplir son obligation de nkgocier. 

44. Cette we des chases est renforcte par la constante interprktation 
donnte par I’Afrique du Sud de ses propres pouvoirs, qu’il s’agisse de la 
prktention B l’incorporation du territoire, essentiellement contraire au 
rCgime du mandat, ou de sa thkse sur les litres juridiques de 1’Afrique du 
Sud autres que le mandat. La situation juridique du mandataire reconnue 
formellement par la Cow en 1950 donnait le droit a l’rlfrique du Sud de 
nkgocier les conditions de la transformation du mandat en tutelle; depuis 
1950 cette situation a et& utilis6e pour faire obstacle au principe mdme de 
la transformation. 

45. Une telle analyse faite par la Cour et fond&e sur la constatation 
judiciaire d’une violation de I’obligation de transformer le mandat par la 
rkgociation, comme le prescrivait I’avis de 1950, await eu des cons6 
quences juridiques en ce qui concerne le maintien de la pr6sence de 
1’Afrique du Sud dans le territoire sous mandat. J’estime que, dans cette 
perspective, ces conskquences juridiques auraient Ctt fermement motikes 
en droit. 

(SignP) Andre GROS. 
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legitimate for the United Nations to have taken note of the deadlock 
and demanded South Africa’s compliance with its obligation to negotiate. 

44. This view is reinforced by South Africa’s consistent interpretation 
of its own powers, whether it be its pretention to the incorporation of the 
Territory-something essentially incompatible with the mandate regime- 
or its contentions with regard to its legal titles apart from the Mandate. 
The legal position of Mandatory formally recognized by the Court in 
1950 gave South Africa the right to negotiate the conditions for the 
transformation of the Mandate into a trusteeship; since 1950 that 
position has been used to obstruct the very principle of such transfor- 
mation. 

45. An analysis on these lines, if carried out by the Court and based on 
a judicial finding that there had been a breach of the obligation to 
transform the Mandate by negotiation as the 1950 Opinion prescribed, 
would have had legal consequences in respect of the continued presence 
of South Africa in the mandated territory. I consider that, in that context, 
the legal consequences concerned would have been founded upon solid 
legal reasons. 

(Signed) AndrB GROS. 
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